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PREFACE.

Five years have elapsed since the last edition of this

work was published, and during that period there has

been considerable legislation, and a number of cases have

been decided, in connection with various matters dealt

with in it. The difficulty in preparing this edition—for

which the author and Mr. Charles Thwaites are again

jointly responsible—has been to embody all that was

necessary without increasing the bulk of the work, a

very material point with students, for whom it is, as

originally, still primarily intended. The additions and

emendations in the text are very numerous apart from

those necessitated by cases and statutes. By a very

careful revision, however, this edition has been made

even a few pages less than the last one. Certain

matter has been eliminated to make room for what

was new or seemed more important, but it is believed

that nothing really material has been omitted, and that

this present edition will be found as comprehensive

as any previous one and thoroughly brought down to

the present date. The Editors call attention to the

fact that they have in this edition given the date of

every English case quoted, as they think this often

proves of material assistance. This in itself has, of

v



VI PREFACE.

course, occasioned considerable extra labour. They

trust that this edition will meet with the same favour-

able reception that has been accorded to every prior

edition issued during the thirty-two years that have

elapsed since the work was originally published.

Since the text of this edition was printed, two

statutes have been passed which in some respects

affect the woi-k. They will be found mentioned on

the page of " Addenda et Corrigenda " which they

made necessary, and one of them is set out in an

appendix.

JOHN INDERMAUR.
CHARLES THWAITES.

22 Chancery Lane, London,

Jumninj 1909.



PREFACE TO FIRST EDITION.

The chief object of the present work is to supply the

student with a book upon the subject of Common

Law (or, in other words, of the law as usually ad-

ministered in the Queen's Bench, Common Pleas, and

Exchequer Divisions of the High Court of Justice),

which, while being elementary and readable on the one

hand, yet also goes sufficiently into the subject to pre-

pare the student for examination upon it. The present

work is indeed written mainly with a view to the

Examinations of the Incorporated Law Society, for

which the author has had considerable experience in

reading with students ; but at the same time he trusts

it may be found useful to those who are adopting the

other branch of the profession. The author does not

consider that any apology is necessary for presenting

this Avork, it being new in its design, as offering to the

student a comparatively short volume combining the

plain and popular divisions of " Contracts " and " Torts,"

and keeping as much as possible from all matters of

practice, and from Criminal Law, and also from all

matters of an exceptional nature and likely neither

to be useful in examination nor in practice. In addi-

tion to the two main divisions the author has added
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another, in whicli the subjects of " Damages " and

" Evidence " are discussed, as no work on the " Common

Law " could be complete without.

Besides his chief object, the author has also had

another in view, viz., to produce a book which may

—

if not always in itself, yet, at any rate, by aid of the

extensive references to either text-books or cases

—

form a work useful to the practitioner. In many cases

it may—from its very size—be useful for this purpose

only as an index : and remembering this, the author

has considered that in many places references to larger

text-books would be preferable to cases, and has acted

accordingly ; and here he would acknowledge the

obligations he is under to the learned authors and

editors of the various works he has in the following

pages referred to.

With these few words the author sends his work

forth to speak for itself, and be judged on its merits,

assuring his readers that no pains have been spared on

his part to ensure accuracy, and trusting that his

labours may meet with approbation.

J. I.

22 Chancery Lane, W.C.

Avynst 1876.
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ADDENDA ET CORRIGENDA.

Page 19, line ig. for "promise" svhstitute "promisee."

Pages 75 to 77. On these pages the Lodger's Goods Protection Act,

1 87 1 (34 & 35 Vict. c. 79) is dealt with. Since this book was in

print a new Act on the subject has received the royal assent, viz.,

the Law of Distress Amendment Act 1908 (8 Ed. VII. c. 53),

which comes into operation on July i, 1909, and materially ex-

tends the Act of 1 87 1, and so far as the new Act applies repeals

the Act of 1871. The 1908 Act protects the goods of undertenants

and (in some cases) of strangers as well as those of lodgers, when its

provisions apply, and it is so important that it has been printed as

an Appendix to this work, and will be found at the end of the book
on page 512. It should be studied in connection with pages 75 to

77 of the text.

Page 183, line 22, for " change " 7ea(l " charge."

The following reference alterations are made necessary by the Com-
panies Act 1908 (8 Ed. VII. c. 69) a consolidating Act, Avhich comes into

force on January i, 1909. The Act makes no alterations in the law but is

merely consolidating.

Page 144, note {d). Tiie reference should now be to the Companies Act,

1908, sects. 76, 77.

Page 156, note {a). Svhstitute " Companies Act, 1908, sect, i "for "25 &
26 Vict. c. 69 s. 4.

Page 164, note (a). Svhstitvfe " Companies Act, 1908, sect. 267" tor

" sect. 6."

Page 232, note (^5). Sitbsfitide " Companies Act. 1908, sects, i, 2 "for the

statutes mentioned in this note.

Page 233, note (s). ' Snhstltute " Companies Act, 1908, sect. 2."

Page 233, note {t). Svhditute " Companies Act, 1908, sect. 267."

Page 233 notes (y) and {z). Suhntitufe " Companies Act, 1908, sect. 87."

Page 233, note (a). Substitute " Companies Act, igo8, sects. 22, 37, and

Table A regulation 18 "/«/•" 30 & 31 Vict. c. 131, sects. 27-33."

Page 291 "4 iS'wfe^?^?/*^" Companies Act, 1908, section Sg"for "Directors

Page 326J Liability Act, 1890."

Page 326. Substitute "Companies Act, 1908, sect. 89 (4)" for "7 Ed. VII.,

c. so, s. 33."

Page 424, note (a). Suhstititte " Companies Act, 1908, sect. 89 " for
" Directors Liabili'y Act, 1890."

Page 479, note (A). Suhstitute " Comi anies Act, 1908, sect. 243 (7)."

Page 493. In first footnote /'or " c. 716 " read "c. 76."



PRINCIPLES OF THE COMMON LAW.

INTRODUCTION.

The origin of the Common Law of England—though The oiigrin of

• . i.1 i."i 1 1 r 1 ^ • the common
it cannot be now certamly and surely round, bemg law.

lost in antiquity—may probably be set down to the

customs and usages in the first instance of the early

Britons, afterwards amended and added to by those of

the Romans and other nations who spread themselves

over the country. The early Common Law was of a

narrow and limited kind, but increased according to

men's necessities, until, in the present highly artificial

state in which we live, it has assumed such wide

dimensions as to make it diificult to believe in its

early foundations. The term " Common Law," would
seem, according to Blackstone (a), to have originated

in contradistinction to other laws, or (more reasonably)

as a law common and general to the Avhole realm
;

and, used in a wide sense, comprehends now not only

the general law of the realm, but also that contained

in Acts of Parliament. Thus it may be divided into

two kinds, viz. : (i) The /ex non scripta, or unwritten

law; and (2) the lex .scripia, or written law. With
regard to the former division, in very ancient times,

in consequence of the utter ignorance of the mass of

the people, the laws could not be reduced into writing,

but were to a certain extent transmitted from afje to

age by word of mouth. But this is not all that is

included in the lex non scriptct—which term is indeed

used in contradistinction to the statute law, which
forms the actual lex scrip)ta—for the monuments and

[a) I Bl. Com. 67.
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records of our legal customs are now contained in tlie

books of the reports of the decisions of judges from

time to time, and in the treatises of the different

writers, commencing at periods of high antiquity, and

continued until the present time (b). With regard to

the latter division, viz., the lex scripta, this comprises

the statute law of the realm. In the earlier times but

little attention was given to the laws, and indeed, from

the essentially warlike nature of the people, improve-

ments therein were not the greatest requirement ; but

gradually, as civilisation advanced, the lex, own scripta

was found insufficient, and also sometimes contrary

to the benefit of the community, and the direct inter-

vention of the legislature was required to amend, alter,

. and vary, or in some cases to simply declare, the law

when doubts had arisen on it. As civilisation has

progressed, and age after age has become more and

more artificial, so the statute law has increased, as is

evidenced by the multitude of Acts of Parliament

necessary to be referred to by the student of our laws.

As to the It might be interesting, and perhaps useful, to here

ofl'^code.^^ enter into a consideration of the relative advantages

and disadvantages of a code of laws, but such a dis-

cussion would be beyond the scope of a work like the

present, and the subject must be dismissed with a few

remarks. True, there is in our present system of laws

the disadvantage that it involves, to master it, deep

and intricate study, and it requires to be traced back

to the earliest times to understand various results.

On the other hand, though a code would do away

with this necessity for historical research, yet it would

present law in a much more inflexible state than now
;

and as no code could be perfect, it is to be feared that

doubts of construction, and other difficulties, would

arise ; and perhaps, therefore, to leave things on their

present foundation would be well {e).

{}>) I Bl. Com. 6.

(r) Codification of one branch of the law was made by the Bill.s

of Exchange Act, 1882 (45 & 46 Vict. c. 61), and has been continued

by the rartnership Act, 1890 (53 & 54 Vict. c. 39), the Sale of Goods Act,
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The term ' Common Law " has also been used in con- common law

tradistmction to equity jurisprudence, which is of later tuilhcJurom

growth, and comprehends matters of natural justice, equity,

other than matters of mere conscience, for which

courts of law gave no relief, or no proper relief.

Probably this distinction between Common Law and

Equity must to some extent always practically exist,

for although the Judicature Acts of 1873 and 1875,
to a certain extent, fuse law and equity, and also lay

doAvn that the rules of equity are to govern where they

have clashed with the rules of law (as will be frequently

noticed in the course of the following pages), yet as

formerly certain matters were strictly the subject of

cognisance in the Common Law Courts, and others in

the Court of Chancery, so the like matters respec-

tively are commenced and carried on in the analogous

divisions of the present High Court of Justice.

It is important to have a clear and correct idea of of the uatmc

the nature of a person's rights which Avill entitle him "^.^tTiS''

to maintain an action for their infringement. The two ^^'"i entitle

T . . r 1 1 /->! ^ bim to main-
mam divisions or the present work are Contracts and taiu au action.

Torts. Where there is an infringement of any person's

legal rights, i.e., if a valid contract be broken, or a

tortious act committed, the other party to the contract,

or the person against whom the tort was committed,

has a right of action in respect of such breach of con-

tract or tortious act ; and even though he sufters no

substantial damage, yet he nevertheless has his right

of action. The rule upon this point is, that Injuria injuria nine

sine damno will entitle a person to maintain an action,
''""""'•

which, plainly expressed, means that when a person has

suffered tchat in the ei/cs of the law is looked upon as «

legal injui'ij (el), he must have a corresponding right of

1893 (56 ^ 57 Vict. c. 71), the Merchaut Shipping Act, 1894 (57 &; 58
Vict. c. 60), the Trade Marks Act, 1905 (5 Edw. VII. c. 15), the Mariue
Insurance Act, 1906 (6 Edw. VII. c. 91), and the Patents and Designs Act,

1907 (7 Edw. VII. c. 29).

{(I) The italicised Avords must he particularly observed, because there

are many wrongful acts, i.e.. acts not merely morally wrong and inde-

fensible, but e>en contra lerjem, which give no right of action unles
productive of actual damage, such as the breach of a public duty, mere
negligence, fraud, and ordinary cases of slander. In such cases it is
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action, even though, he has suffered no harm. This is

Ashhyy. ilkistrated by the well-known case of AshhyV. Wliilc [e),

nintc.
which was an action against a returning officer for

maliciously refusing to receive the plaintiff's vote on

an election of burgesses to serve in Parliament, and it

was held that the defendant having so maliciously

refused to receive the plaintiff's vote, although the

members for whom he wished to vote were actually

elected, and therefore he suffered no damage, yet he

had a good right of action, for he had a legal right to

vote, and that right had been infringed.

ihimniim sine On the Other hand, there are many cases in which
iiijiina.

^ person, although he suffers damage by the act of

another, yet has no right of action, because there has

hern no infringement of what the lata looks wpon as a legal

right, and this is expressed by the maxim that Decninuni

sine injuria will not suffice to enable a person to main-

tain an action. Thus, in an action of seduction, unless

loss of service is proved by the plaintiff, the action

cannot be maintained, for though the plaintiff may
have suffered damage without the loss of service, yet

he has not sustained what in the eyes of the laAv is

looked upon as an injury. The best instance, however,

( hasrmi.rc v. ou this poiut is pcrhaps found in the principle that a

person may deal with the soil of his own land as he

thinks fit, so that if he digs down and thus deprives

his neighbour of water that would otherwise percolate

through the land, yet although this operates to the

great detriment of such neighbour, it does not con-

stitute the invasion of a legal right, and will not form

any foundation for an action (/). And if a subsidence

be caused by the Avithdrawal of such underground water,

the same rule holds good—it is merely Damnum sine

sonictimes said that injuria and dainnmn must combine in order to

constitute a right enforceable by action (Broom's Coms. 90).

((•) (1703) I 8. L. C. 240 ; Lord Raymond, 938.

(/) Actunw Blv jmIcU (184;^), 12 M. & AV. 324; CJiaHemorc v. Richat-Jx

(1^59)! 7 ^- !-'• 349- 'i'^^'*^ i'^*^t '^^^^ shouUl be carefully distinguished

from that of Ballard v. Tomlinwn (1885), 29 Ch. D. 115 ; 54 L. J. Ch.

454 ; and si:e jxisf, Fart II. cliap. 2. See also hereon Bradfard Corjiora-

tlun V. I'icldeis {1895), A. C". 587 ; 64 L. J. Ch. 757 ; 73 L. T. 353.

Itichurds,
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injur'ul (//) ; tlioug'li subsidence caused by the with-

drawal of quicksand, running silt, or other semi-fluid

substances is actionable (//). A further illustration of

the rule we are considering is supplied by the decision

of the House of Lords in the well-known case of AlUni AUcn v.

V. Flood {i). There a shipbuilding firm employed the

plaintiffs and other Avorkmen by the day, and the

plaintifts having incurred the displeasure of a trade

union society, the defendant, who was an officer of the

society, saw the firm and stated that, if the plaintiff's

were not dismissed, their other workmen would be

called out by the society. The shipbuilding firm, feel-

ing that they would be placed in an awkward position

if this threat were carried out, yielded to the pressure

and lawfully terminated the employment of the plain-

tiffs, and refused to employ them again. The plaintifts

sued the defendant for damages. It was held that

there was no cause of action, and that what had

happened was entirely damnum sine injarid (k).

However, notwithstanding the rules that injuria sine injuria and

damno will give a cause of action, but that da7nnum sine l,siiaiiy lound

injuria will not, in the words of Mr. Broom, in his <^o™'J'iip'i-

' Commentaries on the Common Law,' " In the vast

majority of cases which are brought into courts of

justice, both damnum and injuria combine in support

of the claim put forth, the object of the plaintiff" usually

being to recover by his action substantial damages "
(/).

When both injuria and damnum are combined, then,

{g) Popylewell v. Ilodhlnson (1869), L. E. 4 Ex. 248.
(li) Jordeson v. Sutton Gas Co. (1899), 2 Ch. 217 ; 68 L. J. Ch. 457 ;

80 L. T. 815 ; Trinidad Asphalt Co. v. Amhard (1S99), A. C. 594; 68
L. J. P. C. 114; 81 L. T. 132.

(0 (1898), A. C. I ; 67 L. J. Q. B. 119; 77 L. T. 717. See al?o

Boots V. Grundy (1900), 82 L. T. 769 ; 48 W. K. 638.
(If) See also and compare Lyons v. W'dh'uis (1899), i Ch. 255 ; 68

L. J. Ch. 146 ; 79 L. T. 709; Ckanwuk v. Court (1899), 2 Ch. 35;
68 L. J. Ch. 550; 80 L. T. 564; Quinn v. Leathern, (1901), A. C.

495 ; 70 L. J. P. C. 76 ; 85 L. T. 289 ; South Wales Miners' Federation v.

Glamorgan Coal Co. (1905), A. C. 239 ; 74 L. J. K. B. 525 ; 92 L. T. 710 ;

and Gihlan y. Kational Amalgamatnl Labourers'" Union (1903), 2 K. B.
600

; 72 L. J. K. B. 907 ; 89 L. T. 386 ; and the Trade Disputes Act,

1906, sees. I, 3, 5. See also hereon, -post, Part II. chap. v.

[l) Broom's Coms. 108 ; and see generally upon the subject discussed
above Broom's Coms. 71-106.
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US a general rule, there is always a good cause of action,

except indeed Avhere there is some special reason to the

contrary, e.g., some matter of public policy. The case

wiUinaovx. of WUldmon V. Downton {m) furnishes a novel instance

of both injuria and damiuim. It was there held that

a false statement made wilfully, the direct and natural

effect of which is to cause a mental shock resulting in

the illness of the person to whom it is made, is an

infringement of the right to personal safety and action-

able. It is injuria, although no malicious purpose to

cause the harm, nor motive of spite, be imputed, and

the damnum—illness from mental shock—is not too

remote to be in law regarded as a consequence for

n)iiiei, V. which the speaker is answerable. It has also been

held that damages for harm resulting from a nervous

shock caused by fright, may be recovered in an action

for negligent driving, although there has been no actual

physical impact upon the plaintiffs person {n).

AcHo Although a person may have suffered an injury in

^vZr'itur'' t,he eyes of the law, whether combined with actual
rum persona, damage or not, there are many cases in which, if he

dies before he has enforced his rights, the injury

expires with him, the common law maxim being Actio

pei'sonalis moritur cum 'p(^'>^sond. And so also, on the

same principle, there are many cases in which a person

having injured another dies, and there is an end of the

remedy that the injured party would otherwise have

had {()). Taken generally, the maxim applies to actions

ex delicto, but not to actions ex contractu when the

breach of contract causes pecuniary daraage(oo); though

(ill) (1897), 2 Q. B. 57 ; 66 L. J. Q. B. 493 ; 76 L. T. 493.
(«) Dulieu V. White (1901), 2 K. B. 669 ; 70 L. J. K. B. 837 ; 85

L. T. 126. See also Bell v. Grcdt Northern lluilwai/ (1890), 26 L. R. Ir.

928. The contrary decision in Victorian liailway \. Coultag (i^S'S), 13
A. C. 222

; 57 L. J. P. C. 69 : 58 L. T. 390, cannot be regarded as law
in Enj^land. It seeais, however, that the shock must arise from a
reasonable fear of immediate jtersonal injury to oneself, and not to

another person or to one's own or another's property (see judgment of
Kennedy, J., in Dnlien v. White, i^iiprtt).

{o) See Fhillijjs v. I/omfr/n/ (1883), 24 Oh. D. 439 : 52 L. J. Ch. 833 ;

32 W. R. 6.

(00) Bradnhdiii v. Laneatiliire and Yorl'shirc liaihcaij (1875), L. R. 10
<". P. 189 ; 44 L. .I.e. P. 148.
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even a breach of contract will die with either party so

far as it is merely a personal injury without direct or

consequential jDecuniary loss. Thus an action will not

lie by personal representatives for breach of promise chamberlain

to marry the deceased unless direct damage to the

deceased's personal estate can be shewn (p) ; nor can

such an action be maintained against the personal Finiay v.

representatives of a deceased person except under '"'*^'

similar circumstances {q). The true distinction as to

the cases in which the maxim does and does not apply,

appears strictly to be not merely between actions ex

contractu- and actions ceo delicto, but between rights

affecting persons, and rights affecting property.

Various exceptions have, however, been introduced Exceptions

to the maxim, Actio j^ci'sonalis moritur cum i)crsond. It ° ™*^"""

does not apply to a tort which involves the wrongful

appropriation of another's property, and executors can

sue and be sued for the value of such property {r).

And executors or administrators have the same right

of action for any injury done to the personal estate of

the deceased as he had (s). By the Civil Procedure

Act, 1833 {t), executors or administrators may sue

for any injury to the real property of deceased pro-

vided the injury was done within six calendar months

before the death, and the action is brought within

one year after the death ; and if the wrong is a con-

tinuing one, and did continue up to a time within such

six months, the action lies {u). And by the same

Act (^6-), executors or administrators may be sued (.1)

for all injuries done to the real or personal property of

plaintiff within six months before the death of their

(j)) Cltamherlain v. Williamson (1814), 2 M. & S, 408 ; 15 R. R. 295.

(q) Finlay v. Chirneij {1888), 20 Q. B. D. 494 ; 57 L. J. Q. B. 247 ; 58

uunuiu- V, -iut-f/c
y^ 100/ ;, lu y^t j_>, xj. / / 1 ^suiiiuci xjl lilic tu ti. tn.ic-ij.icii ivy

.

(t) 3 & 4 Wm. IV. c. 42, s. 2.

(«) Jeiik.^ V. Clifdpn (1897), i Ch. 694 ; 66 L. J. Ch. 338 ; 76 L. T. 382.

(w) 3 «& 4 Wm. IV. c. 42, s. 2.

(.r) Wuod/iouse v. Walker (1880), 5 Q. B. D. 202
; 49 L, J. Q. B. 609 ; 42

L. T. 470.
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deceased (//) provided the action is brought within six

months after they enter on the administration.

Also, damages for an injury causing death may be

recovered under the Fatal Accidents Acts (z), the

Employers Liability Act(«), and the Workmens Com-
pensation Act (b).

Having, in these few remarks, endeavoured to intro-

duce the student to the subject of common law, and

the nature of the legal right in respect of which a

person has a remedy, let us proceed to our first chief

subject, viz., that of contracts.

(y) Xirk v. Todd (1882), 21 Ch. D. 484 ; 52 L. J. Ch. 224 ; 47 L. T.

676-
(z) 9 & 10 Vict. c. 93 : 27 & 28 Yict. c. 95 : 8 Ed. VII. c. 7.

(a) 43 & 44 Vict. c. 42.

(h) 6 Edw. VII. c. 58.



or THE DIFFEEENT KINDS OF CONTRACTS.

PART T.

OF CONTRACTS.

CHAPTER I.

OF THE DIFFERENT KINDS OF CONTRACTS, THEIR BREACH,

AND THE RULES FOR THEIR CONSTRUCTION.

A CONTRACT may be defined as some obligation of a Definition of

legal nature arising either by matter of record, deed, (^"^ereiit d^vi-

writinor, or word of moutli, to do, or refrain from ^^°^^ ***

O' ' '

_ .
contracts,

doing, some act. Contracts are usually divided as of

three kinds, viz. :

—

1. Contracts of record, i.e., obligations proceeding Records,

from some Court of record, such as judgments, recog- ^'f^Timpfe

nisances, and cognovits. contracts.

2. tSpecialtics, i.e., contracts in Avriting, sealed and

delivered.

3. Simple contracts, i.e., those not included in the

foregoing, and which may be either by writing not

under seal, or by mere word of mouth.

Contracts may also be divided as to their nature Express and

into
'

implied
^^^^

contracts.

1. Uxprcss contracts, i.e., those the effect of which is

openly expressed by the parties ; and

2. Implied contracts, i.e., those which are dictated b}'

the law ; as, for instance, if a person goes into a shop

and orders goods, his contract to pay their proper value

is implied.

Again, contracts are divided, with reference to the Executed and

ne of their performance, into— l^tlT'^
'™'

1, Executed contracts, and

2. Executory contracts.
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coutnictsof Having, therefore, three different divisions of con-

techn'icaiiV"'^ tracts, let US procecd to consider each of them sepa-
ti.emost rately. As to the first division, the most important

kind of contracts, technically speaking, are contracts

of record, as they proceed from some Court of record
;

but in a practical sense they may be set down as the

least important, for, with the exception of judgments,

they are not of constant occurrence ; and even judg-

ments, considered in the light of contracts simply, are

not entitled to much discussion, although, considered

in other ways, they are of great importance (a). As
we have given as instances of contracts of record, judg-

ments, recognisances, and cognovits, it will be well at

the outset to have a clear understandinsf of each, and

then consider the peculiarities of contracts of record

generally, but yet mainly with reference to judgments,

as being the most important kind of contracts of record

that occur.

Definition of a A judgment may be defined as the sentence of the
]ii guieut.

j^^^ pronounced by the Court upon the matter appear-

ing from the previous proceedings in the suit. It is

obtained by issuing a writ of summons, on which the

defendant either makes default, whereby judgment is

awarded in consequence of such default, or the case is

tried and ultimately judgment awarded.

Defiuition of A rccognisance is an acknowledgment upon record

of a former debt, made before a Judge or other autho-

rised officer, and enrolled in a Court of record. He
who so acknowledges such debt to be due is termed

the recognisor, and he to whom, or for whose benefit,

such acknowledgment is made, is termed the recognisee.

It is very similar to a bond, but whereas a bond creates

a new debt, a recos^nisance is merelv an acknowleds^-

ment upon record of an antecedent debt (h).

{a) Sir W. R. Anson, in his work on Contracts (p. 8), writes of a

iudgment as being "unfortunately styled a contract of record in

English law," and continues— " The plirase is unfortunate, because it

suggests that an obligation springs from agreement which is really

imposed upon the parties «& extra."

(6) Brown's Law Diet.

recosinisanec.
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A cognovit is an instrument signed by a defendant Dciinitiou of a

in an action already commenced, confessing the plain-
"

tiffs demand to be just, and empowering the plaintiff to

sign judgment against him in default of his paying the

plaintiff the sum due to him within the time mentioned

in the cognovit (c). By the Judgments Act, 1838 ((/),

it was provided for the protection of ignorant persons,

who might be persuaded into executing cognovits, that

they must be attested by an attorney (e). But this Essentials as

enactment has been repealed, and it is now provided *° <^^^*""''°°-

by the Debtors Act, 1869 (/), that "after the com-
mencement of this Act (g) a warrant of attorney to

confess judgment in any personal action, or cognovit

actionem, given by any person, shall not be of any force

unless there is present some attorney of one of the

superior courts on behalf of such person, expressly

named by him, and attending at his request, to inform

him of the nature and effect of such warrant or cog-

novit before the same is executed, which attorney shall

subscribe his name as a witness to the due execution

thereof, and thereby declare himself to be attorney for

the person executing the same, and state that he sub-

scribes as such attorney "
; and also (A), that " if not so

executed it shall not be rendered valid by proof that

the person executing the same did, in fact, understand

the nature and effect thereof, or was fully informed of

the same." In this enactment it will be noticed that

a warrant of attorney is mentioned, being made subject

to the same provisions as to execution as is a cognovit

;

and as the two are sometimes confused by students, it

may be well to point out that there is this difference

between them, viz., that a cognovit is a written con- Difference

fession of some existing action, whilst a warrant of '^f^'^^^'^^" |Jj

attorney is simply a power given to an attorney, or attorney ami

attorneys, to appear in some action commenced, or to °

be commenced, and allow judgment to be entered up.

((•) Brown's Law Diet.

{(l) I & 2 Vict.'c. no, s. 9, repealed by 32 & 33 Vict. c. S3.

{p) All attorneys are now stj'lecl solicitors ; Jud. Act. 1873, ''6ct. 87.

(/) 32 & 33 Vict. c. 62, s. 24. (v) 1st January 1870.

//) Sect. 25.



12 OF THE DIFFERENT KINDS OF CONTRACTS,

Judge's
order by
consent.

Of the pecu-

liarities of

contracts of

record.

I. Merger.

F.,r parte
J<'iin'ii</x,

ri- Siicyd.

Cognovits and warrants of attorney require to be filed

in the Central Ofiice of the High Court of Justice

within twenty-one days after execution (i). There is a
'

like provision as to a judge's order made by the con-

sent of any defendant in a personal action, whereby the

plaintiff is authorised forthwith, or at any future time,

to sign or enter up judgment, or to issue or to take

out execution (j) ; and it has been held that if the

order is not so filed, any judgment signed thereon is

void aarainst creditors, thousrh it cannot be set aside on

the application of the defendant (/.;).

Now, as to the peculiarities of contracts of record

generally, but mainly with reference to judgments.

I . Being of the highest nature of all contracts, they have

the effect of merging either a simple contract or a contract

entered into hy deed (a specialty).—It is a principle not

only with regard to contracts but also estates, that a

larger interest swallows up or extinguishes a lesser one.

If a person has an estate for years, and afterwards

acquires an estate in fee-simple in the same land, and

in the same right, the former estate for years is lost in

the greater estate in fee (l). So if there be a contract

by word of mouth, or in writing, or by deed, and

judgment is recovered on it, the judgment merges the

rights on the former contract, and the person's rights

thenceforth are on the new and higher contract, the

judgment. Thus, where a mortgage deed contained a

covenant by the mortgagor to pay the principal sum
with interest at 5 per cent, per annum, and the mort-

gagee sued for the mortgage money and obtained

judgment, it was held that the covenant was merged
in the judgment, and that the mortgagee was, as from

the date of the judgment, entitled only to interest on

(/) 32 cfc 33 Vict. c. 62, s. 26.

(j) Ibid. s. 27.

(//) Goivan V. Wright [18S7), 18 Q. B. D. 201 ; 56 L. J. Q. B. 131 ; 35
W. R. 297 ; Ex 2>arte. Brotvn, re Smith (1888), 20 Q. B. D. 321; 57
L. J. Q. B. 212

; 36 W. K. 403.
(Z) The Judicature Act, 1873, ^- 25 (4), however, provides that there

shall not now be any merger by operation of law onl}^ of any estate, the
beneficial interest in Avhich would not be deemed to be merged or
extinguished in equity.
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the judgment debt at 4 per cent., and not to the 5 per

cent, under the covenant (m).

2. They have therffcdofestopiying the parties to them.— 2. Estoppel.

Estoppel has been defined as a rule of law {n) whereby

a person is stopped or hindered from denying a matter

already stated (0), and it is because of the high nature

of contracts of record that whilst they remain in

existence they are conclusive, for no one can aver

against a record, and this has been stated by Lord

Coke, as follows :
—

" The Rolls being the records or

memorials of the judges of the Court of record, im-

port in them such uncontrollable credit and verity

as they admit of no averment, plea, or proof to the

contrary "
{];>).

The leading authority on the point of estoppel by ^;"-/"'S'' q/

matter of record is the Duchess of Kingston s Case (q), case.

which shews that a judgment is only a conclusive

estoppel where the same matter is directly involved

in it, and not where it is only incidentally involved
;

and also that, even although it might be otherwise a

conclusive estoppel, 'yet that may always be avoided

by shewing fraud or collusion (r).

3. The)/ require no consideration.—This peculiarity 3—^^ to
'

consideration

(i/i) J'J.i' parte Feivinffs, re Sneyd (188^), 25 Ch. D. 338; 53 L. J. Ch.

545 ; 50 L. T. 109 ; 32 AV. R. 352. But where a mortgage reserves

interest at a higher rate than 4 per cent., and the proviso for redemption
is on payment of the principal and interest at such rate, then notwith-
standing that judgment may have been recovered in an action for thedebt,
the mortgagor or any subsequent mortgagee can only redeem by paying
the principal and the interest as reserved by the deed (Economic -Life

AsxiiroHoe Co. v. Unborne (1902), A. C. 147 ; 71 L. J. P. C. 34).

(11) It is usually said to be a rule of evidence, as no action can bo
founded on it (per Bowen, L..J., in Low v. Bouverie (1891), 3 Ch. at

p. 105 ; Jiatenian v. Faher (1898), i Oh. at p. 150) ; but as a defence, it

has. in many cases, come to have the effect of a rule of substantive law
(Ewart on Estoppel 187-195).

(0) Brown's Law Diet. 211. See also^jy^f, pp. 17-19.

(p) I Inst. 260.

[q) (1776) 2 S. L. C. 731 ; Bui. N. P. 244. See also Feareth v.

Marriott {imz). 22 Ch. D. 182
; 52 L. ,J. Ch. 221

; 31 W. R. 68 ; Cahill v.

Fitzgihhou, 16 L. K. Ir. 371.
(/) See also Wildes v. RvsHell (1866), L. R. i C. P. 722 ; Xational Boli-

vian Xarigation Company v. Wilson (1880), L. R. 5 A. C. 176 ; 43 L. T.

60; Concha v. Concha (1886), 11 A. C. 541 ; 55 L. T. 522. As to the
effect of a foreign judgment see Re Trnfort, Trafford v. Blane (1887),

36 Ch. D. 600
; 57 L. J.' Ch. 135 ; 57 L- T- 674-
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results from the preceding one of estoppel ; the want

of consideration can be no defence or objection to pro-

ceedings on a judgment or other record, which, as we
have seen, the party is estopped from denying. How-
ever, with regard to a proof in bankruptcy, the fact

that the debt relied on is a judgment debt is by no

means conclusive, for the Court has here full power to

inquire into the consideration therefor (s).

4. A jadgmcnt mat) have 'jpriority in pajpnent (t).—
This is so where the estate of a deceased person is

being administered out of Court, or by the Court, and

the estate is solvent. If, however, the estate is in-

solvent, and is being administered in the Chancery

Division of the High Court of Justice, it is not so,

for the Judicature Act, 1875 (/'), provides that the

same rules shall prevail as to the respective rights of

secured and unsecured creditors, and debts and lia-

bilities provable, as are in force in bankruptcy, and

there is no such priority in bankruptcy (v). Insolvent

estates of deceased persons may also be administered

in bankruptcy under the provisions of the Bankruptcy

Acts, 1883 and 1890 (.v), and in that event also a

judgment is not entitled to any priority, the rules of

bankruptcy prevailing so far as they are possibly

applicable (//).

e,. Astocharg- 5* A judgment condituted a charge on the lands of the
iug hiucls. .

(i) U:e i)urte Bonham, re ToUemache (1885), ^4 Q- ^' ^- 604 ; 54
L. J. Q. B. 388 ; Ea; fartc Andemon, re ToUemache (1885), 14 Q. B. U.
606 ; 54 L. J. Q. B. 383 : Kr parte Kibble, re Oiidow (1875), 10 Ch. 373 ;

44 L. J. Bk. 63 ; 23 VV. R. 423 ; E-v jjarte Seatoti, re JJeerhurst (1891),

60 L. J. Q. B. 411 ; 64 L. T. 273.
(f) And this adviintage does not only apply to English judgment^, but

also to Irish judgments and Scotch decreets, if registered hert', it being
]irovided by the Judgments Extension Act, 1868, 31 & 32 Vict. c. 54,
s. I, that, if registered here, within twelve montlis, they shall have the

same force and etfect as if original judgments of this country.

{11) 38 & 39 Vict. c. 77, s. 10.

(') See lie Lenij, Tarn v. Einmerwn (1895), i Ch. 652 ; 64 L. J. Ch.

468 ; 72 L. T. 407 ; Re WhitaJ/cr, WIdtuker v. Palmer (1901), i Ch. g ;

70 L. J, Ch. 6 ; 83 L. T. 449 ; see further Inderuiaur and Thwaites'
Manual of Eciuity, 146-149.

(./•) 46 & 47 Vict. c. 52, s. 125 ; 53 & 54 Vict. c. 71, s. 21.

yjl) See Re (Jould, ex parte OJfirial Reer. {1887), 19 Q. B. D. 92 ; 56
L. J. Q. B. 333 ; 35 W. R. 569 ; 56 L. T. 8c6 ; see further Indeimaur and
Thwaites' Manual of Ei^uity, 150-152.

Administra-
ti(jn ot insol-

vent estates iu

Iniukruiitcy.
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judgment debtor (z).—This is a peculiarity of the past,

and the following is a short summary of the past and

present laws upon the subject :

—

By the Statute of Westminster the Second, half a 13 ^^^i- 1- l- is.

judgment debtor's land could be taken in execution

under a writ of elegit.

By the Statute of Frauds, execution could also be 29 car. 11. e. 3,

issued to the above extent on judgments entered up
*"

against a cestui que trust of freeholds, provided they

were vested in a trustee in fee-simple, and he was

duly seised of them.

By the Judgments Act, 1838, a judgment was made i •^ 2 vict.

a charge upon all the lands of a judgment debtor, of

whatever nature, but was not to affect purchasers until

registered in the name of the debtor.

By the Judgments Act, 1839, ^^^ judgments, to sos&svict.

bind, were required to be re-registered every five years.

By the Law of Property Act, i860, no judgment to 23^^ 24 vkt.

be entered up after the passing of that Act (July 23, '"^
"

i860) was to affect any lands, unless a writ of execu-

tion was issued and registered and put in force within

three calendar months from the time of registration.

By the Judgments Act, 1864, it was provided that 27 .t 28Vict.

no judgment to be entered up after the passing thereof '^^
""'

(July 29, 1864) should affect any lands until the same

should have been actually delivered in execution by

virtue of a writ of elegit, or other lawful authority

—

i.e., equitable execution, which is obtained by getting

an order appointing a receiver («).

By the Land Charges Act, 1888, it was enacted that 51 a- s^ vict.

no such writ or order should bind the lands in the ' ^
"

hands of a purchaser for value unless it had been duly

registered at the Land Registry Office (b). It was

also provided that the registration should only have

effect for five years, but might be renewed from time

to time, so as to have effect for a further five years.

(r) This was extended to Irish judgments and Scotch decreets, if

registered under 31 &; 32 Vict. c. 54.

{a) See Indermaur's Manual of Practice, 202-205.
(h) This provision reversed the decision in lie Pojfe (1886), 17 Q. B. D.

743 ; 57 L- -J- Q- B. 522.
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63 & 64 Vict.

c. 26.

6. As to proof.

Specialty

contracts.

Distinctions

between
specialties

and simple
contracts.

I. As to

execution.

By the Land Charges Act, 1900, the above provision

of the Judgments Act, 1864, is repealed, but it is pro-

vided that no judgment shall operate as a charge on

land unless and until a writ or order for the purpose of

enforcinsf it is reofistered as last mentioned. The issuingf

and registration of a writ of elegit, or order appointing

a receiver, therefore, now binds land if duly registered

at the Land Registry Office.

6. They iirove themselves—which means that when
necessary to prove a contract of record the mere pro-

duction thereof is sufficient proof, and this is always

their proper mode of proof, so that when there is an

issue of Olid ticl record (no such record), either the

record itself must be produced, or it may be proved

by exemplification under the great seal, or by an

examined or sworn copy (c).

The two remaining kinds of contracts under this

division are specialties, and simple contracts, and these

are of more practical importance than contracts of

record. A specialty, or contract under seal, has been

styled " the only ' formal contract,' because it derives

its validity neither from the fact of agreement, nor

from the consideration which may exist for the pro-

mise of either party, but from the form in which it

is expressed " {d). It is termed a deed because of the

peculiar solemnities attendiDg its execution, it being

not only signed (c),but also sealed and delivered, whilst

a simple contract is either oral, or at most in writing

not under seal ; and it is from the additional solemnities

attending the execution of deeds or specialties, that

we may trace the numerous distinctions which exist

between them on the one hand, and simple contracts on

the other. These distinctions are mainly as follows :

—

I. Ah to the execution.—The essential formalities to be

observed on the execution of a deed are sealing and

(<?) Stephen'.s Digest, ch. lo ; Powell's Evidence, 350.
(d) Anson's Contracts, 64.

(c) There is some doubt whether signing is actually necessary to the
validity of a deed generally.
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delivery, whilst a simple coutract iiuiy be even by word

of mouth, and if writing is used, signature only is

necessary. One of the essentials, too, of a deed being

delivery, a person may execute a deed as an escrow, i.e., ksciow.

" so that it shall take effect or be his deed on certain con-

ditions "(/), by delivering it to some third person, and

then it will not take effect until the happening of the

condition, though on the condition being performed it

will relate back to the original date of execution, A
deed cannot be delivered as an escrow to the other party

to it, it must be to some third person, but it may be

delivered to a solicitor acting for all parties {g) ; and it

has been held that where there are several grantees,

and one of them is a solicitor acting for himself and the

other grantees, the deed may be delivered to him as an

escrow (h).

2. As to merger.—The principle of merger has already 2. as to

been explained (^), and it may be defined as an opera-
"^'^''°'^'"

tion of law whereby a security or estate is swallowed

up or lost in a greater. It has already been remarked

that the effect of a record will be to merge any contract

respecting the same matter not by record, because of

its higher nature ; and so here, a deed, though of a

technically less important nature than the record, and

liable to be merged in it, yet in its turn, being more

important than a simple contract, it will cause a merger

of tliat,

'\. As to estoppel.—This doctrine has already been 3- As to

. /• 1 /7 \ estoppel,

touched upon in its bcarmg on contracts ot record {k:}
;

but, in addition to the definition given there of it, it

may be well to note here Lord Coke's definition, which

is perhaps a better one when the term is applied to

estoppel otherwise than by matter of record. His

definition of it is, " Where a man is concluded by his

(/") Chitty on Contracts, 3.

(f/) MUUrship V. Broolis {i860), 5 H. & N. 797 ; Watliins v. Xanh

(1875), 20 Eq. 262.

(h) LoiuhuL FrePhold and Lraxehold Proppvtij Co. V. Stiffielil (1897),

2 Cli. 60S ; 66 L. J. Ch. 790 ; 77 L. T. 445. (0 Ante, p. 12.

(li) Ante, p. 13.

B
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own act or acceptance to say the truth " (I). It has

been noticed that a record will estop the parties to it

and those claiming under them ; and so in a deed the

doctrine of estoppel applies, though generally speaking

it does not in a simple contract, for there statements

made are merely strong evidence against the parties.

deed*''^'^^
Thus, if a man executes a deed, stating or admitting

in thai deed a certain fact, he is precluded from deny-

ing it, the reason being the solemnity of the deed ;

whilst in a simple contract the person entering into it

may shew the contrary of what he has admitted in it.

But in discussing the doctrine of estoppel, what was

coiniis V. decided in the leading case of Collins v. Blantcrn (m)

must be noticed, viz., that though a person is estopped

from denying what he has stated in a deed, yet he

may set up the illegality or fraud of the instrument.

In that case the plaintiff sued on a bond executed by

certain parties, of whom the defendant was one, the

obligation of which was ;^7oo, conditioned for payment

of ^350. The defendant pleaded the following facts

:

Certain parties were prosecuted by one John Rudge,

and pleaded not guilty, and according to arrangement,

the plaintiff gave his promissory note to the prosecutor,

John Rudge, he to forbear further prosecuting, and as

part of the arrangement, the bond on which the plaintiff

sued was executed to indemnify him. Now the facts

shewed illegality in the whole matter, for it was the

stifling of a criminal prosecution ; but had the doctrine

of estoppel applied here, the defendant would have been

precluded from setting it up. It may be noticed on

Rocoiiit for this poiut of cstoppcl, that if a person in the body of a

deed admitted having received the consideration money,

at law he was estopped from setting up that he had not

received it ; but in equity he might always have done

so, otherwise the doctrine of the vendor's lien for

(I) Co. Litt. 352a. Sec also Siiiiin v. Antjlu-American Teleqraj)h Co.

(1880), 5 Q. B. D. 202
; 49 L. J. Q. B. 392"; 28 W. E. 290, where the

doctrine was further exphiiued by L. J. Bramwell, who remarked that

an estoppel may be said to exist where a person is compelled to admit
that as true wliich is not true, and to act upon a theory which is

contrary to truth.

('") (1767), I S. L. C. 3^9 ; 2 Wilson, 341.

consideration.



THEIR BREACH, AND RULES FOR THEIR CONSTRUCTION. 19

unpaid purcliase-nioney could not have existed. Now,

as the Judicature Act, 1873 (n), provides, that, where

the rules of law and equity clash, the latter shall pre-

vail, the consequence is, that in such a case a person

is always able to do what he could, as above stated,

have only formerly done in equity.

Estoppel, however, beside beinor by record or deed, Estoppel in

may also m some cases be tn |)fas, i.e., by the conducl

of the parties ; e.g., where an infant, having made a lease,

accepts rent after he comes of age, he will be estopped

from denying its validity (0). Many circumstances may
produce estoppel of this kind, and as a practical example

of it may be noticed the fact that a bailee is ordinarily

estopped from denying the title of his bailor (j)).

4. As to consideration.—The consideration is the price 4- ^3 to

. . ,.., -. Ill consideration.

or motive 01 a contract, and is either good or valuable.

A valuable consideration may be defined as some benefit Detinicionof

to the person making the promise, or a third person cousideration,

by the act of the promise'^' or some loss, trouble, in-

convenience to, or charge imposed upon, the person to

whom the promise is made (g). It is an essential and Distinction

r,. , . r, , 11 •! • between simple

unnmchmg rule, that all simple contracts require a contracts and

valuable consideration ; if they have no consideration, eonsuierauon.

or a merely good consideration, such as natural love and

affection, they will not be binding, and no action will lie

for their breach (;) ; whilst a deed will be perfectly valid

and binding with a merely good consideration, or with

no consideration at all (s). This distinction plainly

(h) Sect. 25 (11).

(0) See hereon as to the effect of 37 & 38 Vict. c. 62, jwst, p. 246.

(p) Rogers V. Lambert (iSgo), 24 Q. B. D. 573 ; 59 L. J. Q. B. 259; 62

L. T. 664. And see as further instances of estoppel i/i pois^ Roe v. Mutual
Fund Loan Association, Limited (1887), 19 Q. B. D. 347 ; 56 L. J. Q. B.

145; 35 W. E. 723; Young v. Grote (1827)4 Bing. 253; Pichard v.

&e.ars (1837), 6 A. & E.469 ; Coventry v. G. E. R>j. Co. (1883), 11 Q. B. D.

776; 52 L. J. Q. B. 694 ; Lloyds Banh v. Cook (1907), i K. B. 797 ; 76
L. J. K. B. 666. See also hereon Scholjield v. Lord Londeshorough

(1896), A. C. 514 ; 65 L. J. Q. B.593
; 75 L. T. 254 ; Zezo/s v. Ctey (1898),

67 L. J. Q. B. 224 ; 77 L. T. 653 ; 46 W. R. 319 ; andymrf, p. 187.

{q) This definition is gathered from what is stated as to the sufficiency

of the consideration in Chitty on Contracts, 20 et seq.

{}•) Lainpleigli v. Braithwaite (1614), I S. L. C. 141 ; Hobart, 105.

(s) An important exception to this rule arises in the case of contracts

in restraint of trade, which, even though by deed, must have a valuablts

consideration. See jp<w^, p. 301.
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A voluntary
deed is not in

every respect

as good as a

deed founded
on valuable

consideration.

13 Eliz. c. 5.

27 Eliz. c. 4.

Raulfrui)tcy

Act, 1883."

arises from the fact of the additional solemnity and

importance of a deed.

It must not, however, from this be taken by the

student for granted, that a voluntary deed is in ever}'

respect as good as a deed founded on valuable con-

sideration. All that is meant is, that, as between the

parties, it is no objection to the validity of a deed, and

conse:iuently no answer to an action brought upon it,

that there was no consideration for the benefits con-

ferred or the obligations entered into by it, as it would

be in the case of a simple contract. But even a deed

entered into without valuable consideration, may pos-

sibly be affected on account of its want of consideration.

The statute 13 Eliz. c. 5 provides that all gifts

and conveyances of either chattels or land, made for the

purpose of defeating, hindering, or delaying creditors,

are void against them unless made hond fide upon good

(which means here valuable) consideration, and bond

fide to some person without notice of the fraud. The
mere fact of any conveyance or assignment being volun-

tary will not necessarily render it bad under this statute
;

but the fact of its voluntary nature will cause suspicion

to attach to it, and every such voluntary instrument

is therefore liable to be set aside under this statute {t).

By 27 Eliz. c. 4, it was provided that all volun-

tary conveyances of land should be void against sub-

sequent purchasers for valuable consideration taking

from the donor ; the effect of which was that although

a person might make a perfectly good voluntary con-

veyance to , another of his land, yet if he afterwards

conveyed that land for value, even although the latter

person knew of the prior voluntary conveyance, he

would take in preference to the volunteer. This,

however, is not so now by reason of the Voluntary

Conveyances Act, 1893 (7^).

By the Bankruptcy Act, 1883 {v), any voluntary

{t) See further as to fraudulent ilisi)0.sitiuns under the .statute 13

Eliz. c. 5, j>oiit, pp. 294, 295.

(?/) ^6k 57 Vict. 0. 21. ('•) 46 & 47 Vict. c. 52, s. 47.
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settlement is void if the settlor becomes a bankrupt
within two years ; and if he becomes bankrupt after

that time, but within ten years, it is also void, unless

the parties claiming under such settlement can prove

that the settlor was at the time of making it able to

pay all his debts without the aid of the property com-
prised in such settlement ('"), and that the interest of

the settlor in such property had passed to the trustee

of such settlement on the execution thereof (y).

5. As to limitation.—A simple contract is barred 5- ^* *"

L'
•

/ V 1 1 /• / X
limitatiou.

alter six years (^) ; a deed, after twenty years («).

6. As to their extent.—A deed, if the heirs Avere 6. As to

bound, and the heir had assets by descent, bound
''^''^"^'

him, whilst a simple contract did not. This distinction

between a specialty and a simple contract was for-

merly one of considerable importance, for a simple con-

tract creditor had no right to come upon the real estate

descended to the heir for payment of his debt. By
the Administration of Estates Act, 1833, this anomaly 3 * 4 '^viii. iv

was done away v/ith, that statute providing that real '' °"^"

estate should be liable for payment of simple contract

as well as specialty debts, provided, however, that

creditors by specialty in which the heirs were bound
should be paid first. This distinction has also now
been done away with by the Administration of Estates 32 & 33 "^'i^t.

Act, 1869, which provides that all creditors, as Avell "" "^
"

by specialty as by simple contract, shall be treated as

standing in equal degree (&).

7. As to their elisniarge.—Though a simple contract 7. As to dis-

may be discharged in various ways

—

e.ej., by accord
*^^'^''^'^"

(.f) As to the meaning of these last words see E.v parte Ruasell, re

Butterworth (ib82), 19 Ch. D. 588 ; 51 L. J. Ch. 621
; 46 L. T. 113; Ro

Lowndes (1887), 18 Q. B. D. 677 ; 56 L. J. Q. B. 425.

(y) As to the ell'ect of this enactment see Sanyuiiiettl v. Stuckeifs

Banhimi Co. (1895), I ^'h- ^1^ > 64 L- J. Ch. 181
; 71 L. T. 872 ; Be

Carter 4- Kenderdiiie's Contrac-t (1897), I Ch. 776 ; 66 L. J. Ch. 408 ; 76
L. T. 476 ; Shra<icr v. March (1908); A. C. 402; 99 L. T. 33.

(-) 21 Jac. I. c. 16.

(«) 3 «fc 4 Will. IV. C.42. See as to limitation generallv, imst. pp. 277-
284.

{h) Re Samson. Bobbins v. Alcrander (1906), 2 Ch. 584 ; 76 L. J. Ch.
21

; 95 L. T. 633.
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and satisfaction (c),—a deed, speaking generally, can

at law only be discharged by an act of as high or of a

higher nature (d). But in equity a deed might some-

times have been put an end to by a new parol agree-

ment, and it must be remembered that the rules of

equity now prevail in all cases (<?). This last distinc-

tion, therefore, with the previous one, may be put down

as of little practical importance, however valuable they

both may be considered as points in the history of

the law.

Express aud With regard to the division of contracts into those

tracts!
*^°"

expressed and those implied, it is not necessary to say

much, as the very names indicate what is meant

;

but it may be useful to enumerate, as instances, a few

Instances cascs in which a contract will be implied. If in any

contracts. trade or business there is some well-known and estab-

lished usage or custom, and two persons enter into

any contract which does not exclude such usage or

custom, and contains nothing antagonistic to it, the

usage or custom will be implied to be part of their

contract : so if between two persons there has been a

practice in past years for interest to be paid on

balances between them, a contract will continue to be

implied to that effect until something is said or done

to the contrary (/). Again, if a landlord gives his

tenant notice to quit or else pay an increased rent,

and the tenant says nothing, but continues to hold

on, his contract to pay such increased rent will be

implied ; and if any deed or other instrument contains

a recital, or any words, shewing a clear intention to

do some act, a contract to do it is implied (//). And
it has been laid down in general terms, that whenever

circumstances arise in the ordinary business of life,

in which if two persons were ordinarily honest and

careful, the one of them would make a promise to

the other, it may properly be inferred that both of

(c) As to which, see post, p. 276. (<Z) Anson's Contracts, 305.
{f>) Jud. Act, 1873, sect. 25 (11).

(/) See Chitty on Contracts, chapter 3.

iff) See Anight v. Gratesend Waterivurks Co. (1858), 2 H. & N. 6.
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them understood that such a promise was given and

accepted (h).

An express contract is, however, naturally more cer- Exprcsnum

tain and definite than an implied contract, which indeed tacUum.

can only exist in the absence of an express contract,

the maxim being Expressum facit ccssare taciturn.

Again, on the third division of contracts, into those Executed ami

executed' and those executory, it is necessary to say tmct"
"'^ ''*"^'

but little, the words almost explaining what is meant.

An executed contract is one in which the act has been

done, as if a contract is made for the sale and pur-

chase of goods, and the price paid and the goods

handed over ; an executory contract is one in which

the act contracted for is to be done at some future

time, as if a person agrees to supply another with

certain goods on the arrival of a ship in which they

are. Contracts may be entirely executed or entirely

executory, or in part executed and in part executory.

On an executory contract one important point may Breach of

be usefully noticed. It must be apparent that gene- contracts!^

rally speaking, no action can be brought for the breach

of such a contract until the day arrives for its per-

formance ; but it has been decided that where a person,

before the day, declares that he will not perform his

contract, or renders himself incapable of performing it,

the action may be brought immediately without wait-

ing for the future day (i).

Where a valid contract has been entered into between consequences

the parties, and there is a breach of it, certain con- the breach'of

sequences flow from that breach. Looking at judgments * ^^^^^'-^^^^

as contracts of record, if a judgment is not complied

with by the party against whom it is given, there are

various means pointed out by law for obtaining satis-

(//) Ter Lord Esher (M.R.) in J^w i>arte Ford, re Chappell (1886), 16
Q. B. D. 307 ; 55 L. J. Q. P.. 406. "

,

(/) Hockster V. Be la Tour (1853), 2 Ell. & Bl. 678 ; Frost v. Knight
(1872), L. R. 7 Ex. III. See, however, Johmtone v. M'dl'inq (1886), 16
Q. B. D. 460 ; 55 L. J. Q. B. 162

; 34 W. E. 238
; 54 L. T.' 629 ; and

yost^ ch, viii. pp. 264, 265.
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faction of it, the chief being by execution (/.). In the

case of a breach of a specialty, or a simple contract, a

new obligation will in every case arise, a right of action

being conferred upon the party injured by the breach,

or, in other words, an action has to be brought against

the person committing the breach, and damages are

awarded in that action for the breach, such damages

being estimated by a jury in accordance, as far as can

be, with the settled principles of what is the proper

measure of damage, a subject which will be discussed

later on in the present Avork (/). In some cases, also,

relief may be obtained beyond mere damages, c.f/.,m an

action for breach of a contract to deliver specific goods

sold, the buyer may, under the provisions of the Sale

of Goods Act, 1893 {ill), obtain an order for the delivery

to him of the specific goods themselves (n).

In some cases, also, the breach of a contract by one

of the parties may cause him to forfeit his right lo any

compensation for what he has done before breach.

Thus, if a servant hired by the month wrongfully

leaves, or is discharged on account of his misconduct,

in the middle of a month, he will lose the whole month's

wages (0).

The last subject to be considered in the present

chapter is that of the rules for construction of contracts,

a matter of considerable importance. In the first place,

it ]nust be observed, that while the jury decide on

questions of fact, it is for the Court to put the correct

construction on any instrument ; and, to ensure uni-

formity in construction as far as possible, certain rules

have been framed and handed down from time to time.

These rules are very fully stated by Mr. Chitty in his

work upon Contracts (p), and the most important of

them are as follows :

—

{k) As to the different modes of enforcing a judgment, see Inder-

maiir's Manual of Practice, 196-217.

(/) As to the measure of damages, see^x^V, Part III. ch. i.

{ill) 56 & 57 Vict. c. 71, s. 52. {)i) Hce paxt, Part III. ch. i.

{(>) See liereon also pout, cii. vi. p. 238.

ip) See Cliitty on Contracts, 85-116, from which pages the following

remarks on the construction of contracts are mainly gathered.
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1. Every agreement slwll have a reasonahlc construction i. Agreements

according to the intention of the idartics ; e.g., if a person reasonably,

borrows a horse, it will be considered a part of the

agreement that he shall feed it during the time it

remains in his possession. This is a great and important

rule of construction, but upon it must be borne in

mind : first, that it is not enough for a party to make
out a possible intention favourable to his view, but ho

must shew a reasonable certainty that the intention

was such as he suggests (|?p) ; and, secondly, that all

latitude of construction must submit to this restriction,

viz., that the words and lan«ruao:e of the instrument

will bear the sense sought to be put upon them {(j).

2. Agreements shall he construed liberally, e.g., the word 2. Agreements

" men " used in a contract may often be held to include liberaiTy.

both men and women (/•).

I. Aqreenicnts shcdl he construed favourahhi ; which 3- M'i'ecments

,
, • 1 n 1 1

.,. 10 be construed
means that such a construction shall be put that, it favourably,

possible, they be supported. Thus, if on an instrument

it is possible to put two constructions, one of which is

contrary to law, and the other not, the latter shall be

adopted. And it is upon this principle that words

sometimes have different meanings given to them : thus

the word " from " is prima facie exclusive, but it always

depends on the context ; and the words " on " or

" upon " may mean either before the act to which it

relates, or simultaneously with the act done, or after the

act done ; and the word " to " may mean " towards " (s).

4. Words are to he understood in their nlain ordinary, a- vvordsare

-r>-r>-iii ptobe under-

and jwpidar sense, isut it words have by any usage oi stood in their

ordinary
~~~ '

meaning.

(pji) Per cunam, Pennell v. Mills (1846), 3 C. B. 625.

(q) Per curiam, Ford v. Beech (1848), 11 Q. B. 852, 866.

\r) See, as to the liberal construction of certain words in statutes, the

Interpretation Act, 1889 (52 & 53 Vict. c. 63) ; and see also the Convey-

ancing Act, 18S1 (44 & 45 Vict. c. 41), sect. 66, which provides that "in

the construction of a covenant or proviso, or other provision implied in

a deed, by virtue of this Act, words importing the singular or plural

number, or the masculine gender, shall be read as also importing the

plural or singular number, or as extending to females, as the case may
require."

(a) Chitty on Contracts, 88.
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reference to
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trade or custom obtained a particular signification, then

that meaning will generally be put upon them.

5. The construction shall he j^ut iqjon the entire in-

strument, so that one fart may assist another ; and it is

upon this rule that, to further the evident intention of

the parties, words used in a contract may be trans-

posed ; and again that where there are general words

following after certain particular words, they will be

construed as only rjusdem generis with the particular

words. This rule also has to be taken subject to the

maxim Falsa demonstratio non nocet, the meaning of

which maxim has been well stated to be, " that if there

be in the former part of an instrument an adequate and

sufficient description shewing with convenient certainty

the subject-matter to Avhich it was intended to apply,

a subsequent erroneous addition will not vitiate that

description" {t). As regards differences between the

operative words used in a deed and the recitals, the

following rules have been laid down :—(i) If the

recitals are clear, but the operative words ambiguous,

the recitals govern. (2) If the recitals are ambiguous,

but the operative words clear, the operative words

govern. (3) If the recitals and the operative words

are both clear, but are inconsistent, the operative

words govern [u).

6. A contract is to he construed according to the law

of the country where made, except when the 'parties at the

time of making the contract had a view to a different

country {v). From this it follows that if a contract

is made anywhere out of England, and an action is

brought on it here, it will ordinarily be necessary to

give evidence to shew what the law of the place where

it was made is as to it ; and with regard to the last

part of this rule, what is meant is, that although the

lex loci contractus generally applies, yet if the parties

(t) Chitty on Contracts, 94.
(w) Ex 2>arte Baiocs, re Moon (18S6). 17 Q. P.. D. 275 ; 34 VV. R. 752 ;

55L-T. 114.

(r) See South Ajr'ican Breweries v. Ai/i;/ (1900), i Cli. 273 ; 69 L. J.

Cli. i-i ; 82 L. T. 32.
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have ill contemplation, at the time, the performance of

,
the contract in another country, then the law of that

country will apply, e.g., if a bill of exchange is executed

here but made payable abroad (a;). However, the rule

altogether only primarily holds good, and the Court

must look at the circumstances of each contract, and

consider, having regard to the nature of the contract,

and the other circumstances of the case, what law it is to

be governed by (//). And as to a contract of affreight- Aflreigiitment.

ment, all questions as to sea damage arising under it are

to be decided by the law of the country to which the

carrying ship belongs, unless otherwise stipulated (.:).

Notwithstanding the rule that the lex loci contractus nvumhring.

governs the interpretation of the contract, yet, *"^|
''^x^Slr

although a contract is made abroad, as regards /"'* s^^eras.

the proceedings to enforce it, the lex loci fori (i.e.,

the law of the country where the action is brought)

governs ; so that, for instance, although a contract is

made abroad in a country where the period of limita-

tion for bringing the action is different from what it is

here, yet, if the action is brought here, our Statute of

Limitations will bind. Again, a contract may be made Lerou.w.

abroad, and by the law of the country where made
^''''"''"•

may, perhaps, not be required to be in writing,

although here it may be otherwise by reason of the

provisions of the Statute of Frauds. Yet if such a

contract is made abroad without writing, and an action

is brought here upon it, such action cannot succeed,

the Statute of Frauds dealing with matter of pro-

cedure only—that is, not invalidating the contract,

but requiring the evidence of writing (^0-

7. If there are two repugnant clauses in a contract, the 7. of two

first is the one to be received (h). This rule is, however, ^aus^s'the
first is to be

{x) See also hereon Jacob.'i v. Credit Zyotmais (1884), 12 Q. B. D. 589 ;

•'eceived.

53 L. J. Q. B. 156 ; 50 L. T. 194 ; 32 W. R. 761.

{!/) Ife Migsouri Steamxhip Co. (18S9), 42 Oh. D. 321 ; 58 L. J. Ch. 721;
61 "L. T. 316; Hfxndyn v. Tallshpr Uisfillery {1894). A. C. 202

; 72
L. T. I.

(:) Lloyd v, Guihert (1865), L, R. i Q. B. 115.

(a) Leroua' v. Brown (1852), 12 C. B. 801.

{h) It may be noted that the contrary is the rule in the case of a will;
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subject to a different construction being possibly come
to by reason of recitals (c).

8, The construction shall he taken most strongly against

the grantor or contractor {cl). But this is a rule not to

be resorted to until after all other rules of construction

fail ; and in some cases it will not apply at all—thus

it does not apply against the crown.

9. Parol evidence is not admissible to vary or contradict

a written contract, hut it is admissible to explain in the case

of a, Icdcnt, though not in the case of a iJatcnt, ambiguity.

A patent ambiguity is one appearing on the face of the

instrument. A latent ambiguity is one not so appear-

ing, but raised by extraneous evidence. And the dis-

tinction between these two cases as to the admissibility

of parol evidence has been well stated by Lord Chief-

Justice Tindal as follows :

" The general rule I take to be that where the words

of any written instrument are free from ambiguity in

The distinc-

tion as to the

admissibility

of parol evi- themselvcs, and where external circumstances do not

case of a patent crcato any doubt or difficulty as to the proper applica-

anlbfouity as
^^^^ ^^ those words to claimants under the instrument,

stated by Lord or the subiect-mattcr to which the instrument relates,
Chief-Justice . .

'^
. .

,
- ...

Tiudai. such mstrumcnt is always to be construed according to

the strict, plain, common meaning of the words them-

selves ; and that, in such case, evidence dehors the

instrument for the purpose of explaining it according

to the surmised or alleged intention of the parties, is

utterly inadmissible. The true interpretation, however,

of every instrument being manifestly that which will

make the instrument speak the intention of the party

at the time it was made, it has always been considered

an exception, or, perhaps to speak more precisely, not

so much an exception from, as a corollary to, the

general rule above stated, that where any doubt arises

for, as a siibs('<iiient will revokes a former, so a later clause will have
effect over an earlier.

(c) Ante, p. 26.

{d) See per Lord Selborne in yeUl v. Deromhire (1S82), 8 App. Ca. at

149 and iu Birrell v. Dijcr {1883), 9 App. Ca. at 350.
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iipuii the true sense and meaning of the words them-
selves, or any difticulty as to their application under
the surrounding circumstances, the sense and meaning
of the language may be investigated and ascertained

by evidence dehors the instrument itself; for both

reason and common sense agree that by no other

means can the language of the instrument be made
to speak the real mind of the party. Such investi-

gation does of necessity take place in the interpre-

tation of instruments written in a foreign lanCTuasre
;

in the case of ancient instruments; in cases where
terms of art or science occur ; in mercantile contracts,

Avhich in many instances are in a peculiar language

employed by those Avho are conversant in trade and
commerce ; and in other instances in which the Avords,

besides their general common meaning, have acquired,

by custom or otherwise, a well-known, peculiar, idio-

matic meaning, in the particular county in which the

party using them was dwelling, or in the particular

society of which he formed a member, and in which

he passed his life " {c).

AVhen a contract has once been reduced into Avriting, r.oss v. Lord

evidence cannot be given to shew that the parties^"''''"'*

at the time agreed orally that some other term or

stipulation should be part and parcel of the contract,

for to admit any such evidence Avould be in effect

to vary the written instrument (/). Where, however,

a contract is in writinsf, but there are collateral terms

or conditions entered into which are not contrary to

the tenor of the written agreement, or supplementary

terms are arranged, evidence of such terms may be

given (g). And evidence may also be given to shew

that, by reason of some condition or stipulation, a

document purporting to be a contract is in fact no

(e) Shore v. U il-so/i (1S44), 9 C. & F. 565.

. (/) Goss V. Lord Nuqent (1833), 5 B. i: A. 58 ; Sfott v. Fa iriamb {iSS^),

52 L. J. Q. B. 420 : 48 "L. T. 574 ; LeJur v. ]\'ar(I (18SS), 20 Q. B. D.

475 ; 57 ^- J- Q- B. 379 ; 58 L. T. 908.

(t/) Janis V. Jierrkbjr (1873), 8 Ch. 351 : Emhinr v. Adconc (1873), 42
L. J. CJi. 849 ; U" Les'mUe v. Guilford (1901), 2 K. B. 215 ; 70 L. J. K. B.

533-
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contract at all {h). If parties have made an executory

contract which is to be carried out by a deed, and

such deed is afterwards executed, the real complete

contract is to be found in the deed, and the parties

have no right to look at the contract, although it is

recited in the deed, except for the purpose of con-

struing the deed itself; it must not be looked to for

the purpose of enlarging, or diminishing, or modifying,

the contract which is to be found in the deed itself {i).

In mentioning the subject of implied contracts, it

has been already stated that where there is some well-

known and established usage or custom in a trade,

persons may be taken in their contract to have had

that in view at the time ; and a contract may be con-

strued on that footing, provided, of course, that the

custom or usage does not clash with the contract ; for

it is an imperative principle of construction that when-

ever there is an implied contract, and the parties have

also expre^ly agreed on the point, the maxim Exirres-

sum facit cessare taciturn will have effect (/.:).

The exceptions to the rule that extraneous evidence

is not admitted where there is a written contract are

conveniently summarised as follows:

—

(i) Cases where terms are proved supplementary

or collateral to so much of the agreement as is in

writing.

(2) Cases where explanation of the terms of the

contract is required, i.e., in cases of latent as opposed

to patent ambiguities.

(3) To introduce usages into the contract.

(4) To shew fraud, duress, or mistake (/).

In addition, it is now necessary to observe the

(k) Pyin V. Campbell (1856), 6 E. &. B. 370; Pattlc v. Ilormhrook
(1897), I Ch. 25 ; 66 L. J. Ch. 144 : 75 L. T. 475.

(i) Lc(jiii)1t V. Barrett (1882), 15 Cli. D. 306 ; 51 L. J. Ch. 90 ; 43 L. T.

C41 ; Ilendprxon v. Arthur (1907), i K. B. 10 ; 76 L. J. K. B. 22
; 95 L. T.

772.
{U) Ante, pp. 22, 23 ; and see Wimilesivorth \. DuUiwH (1779), i

S. L. C. 545 ; Dougl. 201 ; Johnsou v. llaijltcui (1881), 7 Q. B. D. 438;
50 L. J. Q. B. 735 ; 45 L. T. 374.

(/) Auson's Contracts, 286.
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provisions of the Money-Lenders Act, 1900 (m), as Moucy-
Leuders Act,

goo.regards contracts entered into with money-lenders, as ^

defined by the Act. It is provided that, as regards

securities taken after November i, 1900, if the in-

terest, fines, bonuses, or other charges, are excessive,

and if the transaction is harsh or unconscionable, or is

otherwise such that a Court of Equity would give

relief, the Court may re-open the transaction and

relieve the borrower from payment of any sum in

excess of what the Court considers under all the

circumstances to be fairly due(n). In other words,

notwithstanding the written contract, the Court can

receive evidence and go completely behind it.

When a contract is to be completed by a certain day, As to when,, T f 1, , . f. time is of the
the rule at law lormerly always Avas that time was or essence of a

the essence of the contract ; but in equity it was never contract,

so, unless expressly so stipulated, either at the time of

the contract, or by notice given afterwards (0), or it

appeared to be so intended from the nature of the

property, e.g., where a reversion was being sold, as it

might at any moment, through the falling in of the

life-estate, become an estate in possession. The Judi- .Tudicature

. Act iSyi
cature Act, 1873 (p), however, now provides that

stipulations as to time shall receive in all courts the

same construction and effect as they Avould have there-

tofore received in equity. But, notwithstanding this

enactment, in mercantile contracts stipulations as to Mercantile

time are still of the essence of the contract (q), subject
*=""''''^'"'*'

{m.) 63 & 64 Vict. c. 51.

(«) Sect. I. See hereon lie Debtor. Ex parte Debtor (1903), i K. B.

705 ; 72 L. J. K. B. 232 ; 88 L. T, 401, oveiTuliug Wilton v. Osborne

(1901), 2 K. B. no; Samuel v. Xewhold (1906) A. C. 461 ; 75 L. J. Ch.

705 : 95 L. T. 209. A " money-lender " is defined by sect. 6. Sect. 2
provides for the registration of money-lenders, and that a money-lender
shall carry on his business only in his registered name, and at his regis-

tered addresses ; see hereon Bonnurd v. Dott (1906), i Ch. 740; 75 L. J.

Ch. 446 ; 94 L. T. 656; Lodge v. Xational Union (1907), i Ch. 300 ; 96
L. J. Ch. 187 ; Dott V. Brlckwell (1907), 23 T. L. E. 61.

((') However, a party to a contract is not entitled in every case by
giving notice to make time of the essence of the contract ; there must
have been some unreasonable delay by the other party. Green v. Serin

(1880), 13 Ch. D. 589 ; 49 L. J. Ch. i'66.

(p) .Jud. Act, 1873, s. 25 (7) ; Indermaur and Thwaites' Manual of

Equity, 300.

(^) 'Renter v. Sala (1879), 4 C. P. D. 249 ; 48 L. J. Q. B, 492.
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Meaning' of

the term
"uiontli."

Quasi-

contracts.

Sale of Goods to tliis, tliiit witli regard to contracts for the sale of

^
^

'

^ 93- goods, it has now been provided that, unless a different

intention appears from the terms of the contract,

stipulations as to time of payment are not deemed to

be of the essence of the contract ; and whether any

other stipulation as to time is of the essence of the

contract or not, depends on its terms (r).

The term " month " in a contract signifies a lunar

month (.s), except in the case of mercantile contracts,

e.g., bills of exchange, when it signifies a calendar

month (t). In a statute passed before 1 851, it means,

])riind facie, a lunar month, but after that time a

calendar month {11).

Besides contracts strictly so called, it may also be

well, in concluding this chapter, to mention what are

sometimes known as Quasi contracts. The expression

is merely a general term intended to include many
legal relations in which there is an obligation resting

on a party although there is no contract in any direct

way, e.g., if A. has received the money of B. under

circumstances which disentitle him to retain it, B. can

recover it from him ; or if one of several co-debtors

pays the entire amount of the debt, he may recover

from each of the others his proportionate share {x). So

also where, in an action for trespass to, or conversion

or Avrongful detention of goods, the plaintiff recovers

the full value of the goods or damages, and the defen-

dant satisfies the judgment, the transaction ojDerates

as a sale of the goods from the plaintiff to the defen-

dant, as from the time when the judgment is satis-

fied {y).

{)) 56 & 57 Vict. c. 71, s. 10.

(.s) IlntUm V. Brown (1881), 29 W. R. 928 : 45 L. T. 343 ; Sinijmm v.

31dry ifmil (1847), il Q. B. 23 ; Bri/ncr V. Maii/T (1904), I Ch. 305.

(0 Jfart V. MUhlh'ton (1S46), 2 C. & K. 10.

(") 52 & 53 Vict. c. 63, s. 3.

(.!) Sec Alison's Contracts, 390, 391.
(ij) Chalmers, Sale of Goods Act, 1S93, notes to sect. I, p. 9.
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CHAPTER II.

OF SIMPLE CONTRACTS, AND PARTICULARLY OF CASES IN

WHICH WRITING IS REQUIRED FOR THEIR VALIDITY.

A SIMPLE contract may be defined as an agreement definition of a

between two or more parties,, and either made by word tract,

of mouth, or by writing not under seal, by which, in

consideration of something done or to be done by one

party, the other party promises to do or omit some act.

Such contracts have been said to be called simple

because they subsist by reason simply of the agree-

ment of the parties, or because their subject-matter is

usually of a more simple or of a less complex nature («).

They have four great essentials, which are— ( i ) Parties Four essentials

able to contract; (2) Such parties' mutual assent to tract™/'

*^ '''''^'

the contract; (3) A valuable consideration; and

(4) Something to be done or omitted which forms the

object of the contract, and which must be neither illegal

nor immoral (b). There are in certain cases other

requirements, and particularly writing is necessary in

some cases, as will presently be shewn ; but in these

cases the form of writing is not generally required to

give efficacy to the contract, as in the case of a deed,

but as evidence of its existence.

Firstly, then, as to the parties to contract. As a Generally

general rule, all persons are competent to contract, for persons^Ve

the law presumes this until the contrary is shewn
; g°^t|.acr'

*°

but inability to contract may often be shewn, and it

will be found that in some cases the incompetency to

contract is absolute, in others only limited, in some the

contract is of no' effect at all, in others only so with

regard to the incompetent party.

(a) Brown's Law Diet. 493.
(b) Chitty on Contracts. 8.
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Cases of in-

competeucy to

contract.

A person not
a party to a
contract can-
not sue on It.

There must be
mutual assent

of the parties.

Foster v.

Machinnon.

The chief cases of incompetency to contract, either

entire or Hmited, may be stated to be in the case of

infants, married women, persons of unsound mind,

intoxicated persons, persons under duress, and ahens
;

and as contracts with all these persons are discussed

in a subsequent chapter, nothing further need here be

remarked as to them (c).

Only a party to a contract can sue thereon ; and a

person taking a benefit under it, but not a party to it,

cannot sue {d), unless indeed there is a provision in an

Act of Parliament enabling him to do so [e), or unless

the circumstances are such that he is entitled to say

that he is a cestui que trust of the benefit of the con-

tract (/), or unless he is an assignee of a party to the

contract, and thus entitled to stand in his shoes.

Secondly, as to the mutual assent it is essential that

both the parties should agree to exactly the same
thing ; there must be mutuality in the contract, or

there can be no contract at all {g). Thus if there is a

direct offer on the one side, and direct and unequivocal

acceptance on the other, of exactly the same thing,

then there is a perfect contract ; but if the acceptance

is in any way conditional, or introduces any fresh term or

stipulation, then there is no complete contract, unless

that fresh term or stipulation is in its turn directly

acceded to by the other contracting party {h). And
there can be no contract where a party, though signing

a document, did not in fact know what he was signing

by reason of the fraud of the other party, unless,

indeed, he was guilty of negligence in signing, when

(c) See ;w.s7, chap. vii.

\d) 7'iorddlc w AfJii //soil (i86\)^ i B. & S. 393 ; Gandijx. Gandij(i884),

30 Ch. D. 57 ; 52 L. J. Ch. 1154.

{p.) Re Ihrtherltam Alum, and Chemical Co. (1883), 25 Ch. D. iii
; 53

L. J. Ch. 290 ; 32 W. R. 131 ; 50 L. T. 219.

(f) dandy v. Gaud^j {\%%\), 30 Ch. D. 57; 54 L. J. Ch. 1154; 33
W. R. 803 : 53 L. T. 306.

(/7) Jordan \. Norton (1838). 4 M. & W. i S5 : Hidr/iison v. Bowher
(1839), 5M. &AV. 535.

(A) Fowie \. Freeman (1804), 6 Yes. 351 ; H7«n v. Bvll (1878), 7
Ch. D. 29 ; 47 L. J. Ch. 139 ; Unxsei/ v. Jlorn-Pai/fie (1S79), 4 App. Ca.s.

311 ; 48 L. J. Ch, 846; JliiwI/emrnrf/t v. Chafi'ey {18S6), 55 L. J. Ch.

335 ; 54 !-'• T. 73 ; Watson v. M'AUkiii (1903) 87 L. T. 547.
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he may

—

aj., in the case of bills or notes—incur a

liability to third parties (/). Even although there

is an offer and a direct acceptance, it sometimes

happens that no contract is produced thereby, for

evidence may be given of extraneous facts which shew

that the parties did not in fact mean to be bound.

Thus, where matters generally are under discussion, iiusxey v.

and then there is a bare offer to sell for so much, and "'"' "'''"''*

an acceptance, and afterwards, on further discussion as

to payment and other terms, the parties disagree, here

the fact of other matters having been at the time under

consideration, and there having been subsequent

negotiations with regard thereto, shews that there

was in fact no concluded contract (j). But if, in iixci, Beiiamij v.

no other terms were under consideration, and there

was a simple offer and a direct acceptance, the circum-

stance that the parties afterwards entered into further

nesfotiations. cannot alter the fact that a concluded

contract had been actually made (/j).

Where it is necessary, to satisfy the Statute of what is neees-

8'ii*v to OSttlb"

Frauds, that the contract should be in writing, there iLii a contract

is also another point to be observed if it is desired to [™truments"'

make out a contract from different instruments, and

that is, that the different instruments, offered as con-

stituting an entire contract, must be connected inter

m—that is, by reference in themselves to each other

—

without the necessity of any parol evidence to connect

them. This is well shewn by the case of Boydell v. noydeii v

Drumrnond (/), which was an action for alleged breach """""'" '•

of contract to take and pay for a set of prints from

some of the scenes in Shakespeare's plays, and which

contract, as it was not to be performed within a year,

was required to be in writing by section 4 of the

Statute of Frauds, The agreement in writing on

(/) Foster v. Muchiumn (1869), L. R. 4 C. P. 704 ; 38 L. J. C. P. 310;
Lewiit X. Clay (1898), 67 L. J. Q. B. 224 ; 77 L. T. 653 ; 46 W. R. 319.

(j) Hussey v. Horne-Payiip. (1879), 4 App. Cas. 311
; 48 L. J. Cli.

846 ; Bristol and Swansea. Aerated Bread Co. Limited v. Magys (1890),

44 Ch. D. 616 ; 59 L. J. Ch. 472 ; 62 L, T. 416.
{It) Bellamy v. Dehenhani (1890), 45 Ch. D. 4S1 ; 63 L. T. 220.

(/) (1S09), II East. 142,
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wliicli it wtis sought to cliarge the defendant was this

—that printed copies of the prospectus, containing the

full particulars of the publication, lay on the counter

of the plaintiffs shop for inspection, and that there was

also a Ibook lying there, headed " Shakespeare Subscri-

bers : their siynatures," and that the defendant had

signed his name in this book ; but it also appeared

that there was nothing in the book which contained

the signatures referring to the prospectus, nor was

there anything in the prospectus referring to the book
;

and upon this it was held that there was no binding

contract, the reason being shewn in the following pas-

sage from one of the judgments delivered :
" If there

had been anything in the book which had referred to

the particular prospectus, that would have been suf-

ficient ; if the title to the book had been the same as

the prospectus, it might perhaps have done ; but as

the signature now stands, without reference of any sort

to the prospectus, there was nothing to prevent the

plaintiff from substituting any prospectus, and saying

that it was the prospectus exhibited in his shop at the

time to Avhich the signature related "
(^>/).

Modern reiaxa- But the rule as tlius laid down must be taken to

strict rule in havc bccu somcAvhat relaxed by modern cases, it having

^DrumLlmi lL)een held that parol evidence is admissible to connect

two documents where one document obviously refers

to another, and where the two when thus connected

make a contract without further explanation («). Thus
Ciih'or V. in one case the defendant agreed to sell to the plaintiff

a freehold estate for ;:^2 375, and signed a memoran-
dum which contained all the essentials of the contract

except that it omitted to mention or refer to the pro-

perty agreed to be sold. Tavo days afterwards the

plaintiff, pursuant to the contract, sent the defendant

a cheque for the deposit and in part payment of the

price, and the defendant replied by letter, " I beg to

(?h) Per Le Blanc, J., ii East, 158. See further Ingram v. Little, i

O. &. E. 1S6 ; Sluddx v. Wnlwn (18X4), 2S A. D. 305 ; 54 L. J. Ch. 626
;

33 W. R. 118 ; Potter v. Peterx (1895), 64 L. J. Ch. 357 ; 74 L. T 624.

(») See Anson's Contracts, 80.

Hmitivy.

A
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acknowledge receipt of cheque on account of the pur-

chase-money for the F. estate." It was held that parol

evidence was admissible to explain the circumstances

under which the letter was written, and that as such

evidence connected the letter and the memorandum, the

two documents read together constituted a sufficient

memorandum under the Statute of Frauds (o). It will

be observed that in this case there was an obvious

reference in the letter to another document, which was

not the case in Boydcll v. Brummond, the rule in which

case must still be taken as holding good in its general

terms, and which has indeed been since acted upon

by the same Judge who decided the case just referred

to (p).

It must, however, be remembered that where the

contract is not required by law to be in writing, there is

nothing to prevent the connection of several documents

by oral evidence (q).

An offer made by one person to another is capable now offer may

of being turned into a contract by acceptance, which tract.

must be communicated to the offeror (r), or made
in the manner prescribed by the terms of the

offer (s). But an offer lapses if either party dies before Lapse of offer,

acceptance (t) or if a reasonable time elapses before

{(i) Oliver V, Hunting (1890), 44 Ch. D. 205 ; 59 L. J. Ch. 255 ; 62
L. T. 108, See also Mc.Gu^c v. Buvleiqh (1898), 78 L. T. 264 ; Rid<jwa>f

V. Wharton (1857), 6 H. L. 238 ; Long v. Millar (1S79), 4 C. P. D. 450
48 L. J. C. P. 596. In connection with the principle involved in

Bogdell v. Drunimund, see also Pearce v. Gardner (1897), (l Q. B. 688
;

66 L. J. Q. B. 457 ; 76 L. T. 441), where it was held that an envelope

addressed to a vendee, and received b)' him, enclosing a letter which set

out the terms of the contract, but in which the name of the vendor only
appeared, was sufficiently connected with the enclosure to be admitted
in evidence, in order to prove a memorandum in writing of the contract,

within the meaning either of sect. 4 of the Statute of Frauds, or of

sect. 4 of the Sale of Goods Act, 1893.

(j>) Mr. Justice Kekewich in Potter v. Peters (1895), 64 L. J. Ch. 357 ;

74 L. T. 624.

{q) Edwards V. Ahcruyron Mutual Insurance Cominunj (1876), I

Q. B. D. 587; 44 L. .1. Q.'B. 67.

(/) Fetthouae v. Jiindlri/ (1862), 11 C. B. 689.
(s) Carlill V. Carbolic Smolie Bill Co. (1893), i Q. B. 256.

\t) Per Mellish, L.J., in JJickinson v. Dodds (1876), 2 Ch. D. 463 ;

Bagel v. Miller (1903), 2 K. B. 212
; 72 L. J. K. B. 495.
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An ofTcr is

uot binding
till accepteil.

Presumption
of continuauee
of intention

to contract.

A(lama v.

Lindsdl.

Dnnlop V.

Hiyijins.

Qiittiirduaiitv

V. Vole.

acceptance {v) or by revocation communicated before

acceptance («).

Any offer that is made by a person does not bind

him, and may be revoked by him, until it is accepted

by the person to whom it is made, for until then he has

a locus iimnitentim allowed him (;y) ; and this is true,

although the person making the offer expressly gives

the person to whom it is made a certain time to accept

or reject it. There is nothing binding betAveen the

parties until the offer is accepted ; but when the un-

conditional acceptance is once made, there is a per-

fect and bindmg contract. When an offer is made by
letter, which is to be accepted by a particular time,

there is a presumption that the intention to contract

continues until that time arrives, unless the offer is

before then rescinded. Thus, where an of!er was made
by the defendant to sell at a certain price, " re-

ceiving an answer by return of post," and through the

defendant's mistake the plaintifi" did not get the letter

at the time he should have done, but when he did

receive it sent an answer by return of post, and the

defendant had in the meantime considered the bargain

off, and sold to some one else, it was held that there

was a perfect contract (,:). In another case, an offer

was made which required an answer by return of post,

and, by the fault of the post-office officials, the letter

did not reach the plaintiff when it ought to have done,

but directly he did receive it he accepted the offer

;

it was held that there was a complete contract {a).

And it has been held that an offer by telegram is

presumptive evidence that a prompt reply is expected,

and an acceptance by letter may be evidence of such

unreasonable delay as to justify a withdrawal of the

offer Qj).

{it) lianisf/ate Hotel Co. v. Montrjiore (1866), L. R. l Ex. 109 ; 35
L. J. Ex. 90. (./•) Post, p. 39.

(y) lloiitlcdfje v. Grunt (1S28), 4 Bing. 653.
{z) Adam.-< v. LindHcll (1818), I R. & Aid. 681. See also Stpvaison v.

M'J.can (1880), 5 Q. B. D. 356 ; 49 L. J. Q. B. 701 ; 28 W. R. 916.
{a) Dnnlop v. Higg'inx (1848), i H. L. 381.

\h) Quenerdiiabie v. Cole (1883), 32 W. R. 185.

i
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It is now definitely decided with regard to a con- when a con-

tract taking place through the post

—

i.e., where it is pi'ace through

understood, either expressly or impliedly, between the '^e post is

parties that the acceptance is to be sent by post

—

that such a contract is complete directly the letter

accepting the offer is posted, even although it may
never reach its destination {c). In fact, where an offer

is made under such circumstances that it must have

been within the contemplation of the parties, that,

according to the ordinary usages of mankind, the post nenthom v.

misrht be used as a means of communicating the
^''''^*^'"-

acceptance, the contract is complete as soon as the

acceptance is posted {<]). It had formerly been held

that such a contract is not complete until the letter

of acceptance is received by the party making the

offer (('), but this decision is now clearly overruled, and

the law is as just stated.

An offer made under seal cannot be withdrawn (/); Revocation or

but in other cases, as already stated, there is until ac- au^ffer'''
°^

ceptance a locus pc&nitentice, and it may be withdrawn.

But no "withdrawal or revocation of an offer is effective

until communicated, and though, as already stated, in

the case of contracts taking place through the post, an

acceptance is communicated when it is despatched, a

revocation or withdrawal is not communicated until it

is received {g). Therefore, where the defendant wrote Byme v. ran

and posted an offer (which naturally indicated that the

acceptance might be communicated in the same way),

and the plaintiff wrote accepting it, and posted such

acceptance, and in the meantime the defendant had
written withdrawing his offer, but such letter of with-

drawal had not been received by the plaintiff at the

time of posting his acceptance, it was held that there

{() Harris's Tase (1872), L. R. 7 Ch. Ap. 587 ; 41 L. J. Ch. 621 ; Household
Fire, Imurance Co. v. Grant (1879), 4 Ex. Div. 216 ; 48 L. J. Ex. 577.

{(1) Henthorn v. Fraaer (1892), 2 Ch. 27 : 61 L. J. Ch. 373 : 66 L. T.

439-
{e) British American Telef/raj>h Co. v. t'olson (1871), L. R. 6 Ex. 108

;

40 L. J. Ex. 97.

(/) Xeiios V. WichhcDu {1866). 2 H. L. 296 : 36 L. J. C. P. 313.

(;j) Henthorn v. Eraser (1892), 2 Ch. 27 ; 61 L. J. Ch. 373 ; 66 L. T.

439.
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DicI:insoH v.

Dodds.

Recovery of

reward offered

by advertise-

ment.

Conditions
on tickets,

receipts, &c.

'was a complete contract (h). As stated in the case

just referred to below, both legal principles and prac-

tical convenience require that a person who has accepted

an offer not known to him to have been revoked shall

be in a position safely to act upon the footing that the

offer and acceptance constitute a contract binding upon
both parties. Although a person makes an offer which

is to remain open for a certain time, he may retract or

Avithdraw the offer, even during that time, before it has

been accepted, and a sale to another person is suflScient

retraction or withdrawal if it comes to the knowledge

of the other party, either directly or indirectly, under

circumstances sufficient to induce such other party to

believe it (i).

It has been held that where a person offers by adver-

tisement a reward for the doing of some act, any person

doing such act has a right to recover the advertised

reward. The advertisement is at first only an offer to the

whole Avorld at large, but any particular person doing the

act renders it the same as if the offer had been made to

and accepted by him, and the doing of the act required

amounts to a valuable consideration, so that all the

essentials of a valid simple contract exist (k). It is

submitted that this principle does not apply if the

person doing the act did not at the time know of the

reward offered (/).

If a person offers to sell or carry goods, or do any
other act, on certain terms and conditions, and the

party to whom the offer is made buys the goods, or

delivers the goods to be carried, or suffers the other

act to be done, he is taken to have assented to the

(//) B\jvm V. Van Tienhoveii (1880), 5 C. P. D. 344 ; 49 L. J. C. P. 316 ;

42 L. T. 371. See hereon Be Londoti and Xorf/icr/t, Bank, ex ^^a/'^e

Jo7ies (1900), I Cli. 220 ; 69 L. J. Ch. 24 ; 81 L. T. 512.

(i) Dickinson v. Borlds {1876), 2 Ch. D. 463 ; 45 L. J. Ch. 777.
(k) Per Lord Campbell, in (icrhard v. Bates (1853), 2 E. & B. 476;

Carlill V. Carbolic Smoke Ball Co. (1893), I Q- ^- 256 ; 62 L. J. Q. B.

257 ; 67 L. T. 837.

(0 See this point and the case of II illianin v. Carwanllne (1833),

4 B. & Ad. 621. which is sometimes quoted as an authority to the

contrary, dealt with in Anson's Contracts, p. 23. There appears to be no
direct English authority on the point, but there are conflicting American
authorities.

i
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special terms and conditions. Thus if A. puts up in

his shop a notice that he charges interest on the price

of all goods sold and not paid for within a certain time,

and a person having seen that notice buys goods, he has

assented to the condition as to interest, and it forms

part of the contract (m). Matters of this kind often arise

in the case of railway companies who make offers to

carry or receive goods on certain conditions, c.f/., by

giving a receipt or ticket containing detailed terms and

conditions. The question then arises whether the party

is bound by such terms and conditions. If he read the

conditions, then certainly he is bound by them ; and

this is also the case if he saw there were certain condi-

tions but did not choose to read them, or if the conditions

were so plainly stated on the face of the document that

he must be taken to have seen them, or to be guilty of

negligence in not having read them (n). But if the m-micrson v.

conditions are stated on the back of the document, or
''''"'"'^'''"•

in very small type, so that a person cannot be pre-

sumed to have seen them, and is guilty of no negli-

gence in not having done so, then he is not bound by

them unless it is proved that he did in fact see them (0).

Thirdly, as to consideration. A valuable considera- The question

tion has already been defined (^j), and upon it the first uota^consiaem-

point to be noticed is, that though some valuable con- ^^^^ ^^ sum-

. , . . . - . , , cient for what
sideration is an essential to a simple contract (q), yet the is agreed to he

question of whether or not the consideration is sufficient be"onsidCTed.

for what is agreed to be done will not be entered into.

{m) See Watkhis v. Bi/mill (1883), 10 Q. B. D. 178 ; 52 L. J. Q. B. 121.

(n) Harris v. Great Western -Ri/.{iSy6), i Q. B. D. 515 ; 45 L. J. Q. B.

729 ; ParJicr v. South-Eastern Ry. (1877), 2 C. P. D. 416 ; 46 L. J. C. P.

768.

{0) Henderson \. Stevenson (i?,-]^), L. E. 2 Sc. App. 470; lUchardsun
V. Rowntree (1894), A. C. 216 ; 63 L. J. Q. B. 283.

(ij)
See ante, p. 19.

{(}) For some remarks on how consideration came to be the important
ingredient in simple contracts, the student is referred to Anson's Con-
tracts, 55—60 ; and it may be useful to quote here the following passage
from that work (p. 59) :

" It is a hard matter to say how consideration
came to form the basis upon which the validity of informal promises
might rest. Probably the '*/k/VZ pro quo'' vih\c\\ furnished the ground
of the action of debt, and the detriment to the promisee on which was
based the delictual action of assumpsit, were both merged in the same
general conception of consideration as it was developed in Chancery."
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Thus the forbearance of legal proceedings even.for a very

short time is a perfectly satisfactory valuable consider-

ation for an agreement to pay a much larger sum (r)

;

and a hondjide compromise of a real claim is a valuable

consideration, whether the claim would have been suc-

cessful or not, but the plaintiff must believe that he

has a case, and must intend bond fide to maintain it (.s).

If the professed consideration is practically nothing at

all, but simply a nullity, as, for instance, the surrender

of a tenancy at will, which may be determined at any

time, then it will not be sufficient. In other words,

consideration need not be adequate {t), but must be

real {u). It has also long been the rule in equity in

cases of most utter and unconscionable inadequacy of

consideration—such inadequacy, in fact, as to shock

the conscience—to give relief on the ground of some
imposition or fraud, and in the case of bargains with

expectant heirs it is generally necessary to shew that a

full consideration was paid {x) ; and this now applies to

all divisions of the High Court of Justice. Further, the

provision of the Money-Lenders Act, 1900, already re-

ferred to (;?/), must be borne in mind ; but still there is

nothing in all this to do away with the correctness of

the general rule, that the question of adequacy or in-

adequacy of the consideration will not be entertained.

When writing- When Writing is used, it is not sufficient for the

shew the con- Writing to shcw the promise, and then to shew by oral

weiTas'the*^
cvidence that there was a consideration for that promise,

promise. ^ut both the promisc and the consideration must appear

on the face of the written contract, or be capable of being

implied therefrom {z), or it will not be binding ; for

(;) See, for instance, Smith v. Ahjar (1831), i B. & Ad. 603.
(•s) Miles V. New Zealand Alfurd Eatatc CoDipanij (1S86), 32 Cli, D.

266
; 55 L. J. Oh. 801 : 34 W. R. 669 ; 54 L. T. 582.

{t) IhovHhorow v. Wkitaoc (1706), 2 Ld. Kay. I164 ; Bainbridtjc v.

Firmiifone {182S), i Ad. & E. 743.
(11) Anson's Contracts, 88 et .srq.

(x) See hereon Indermaiu' and Tlnvaites' Manual of Eipiity, 265-269.

(?/) A/ife.ix 31.

(c) Tlius it is not necessary in a contract in writing- for the sale of

goods that the price of the ^oods should be actually named, if in fact

no specitic price has been agreed on, for it will be presumed that the
contraci is to pay a reasonable price. But if a specific price is agreed
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the consideration is part of the agreement (a), and this Wahiv.

is so even though writing was not necessary to the "'
'^'''''

vahdity of the contract. To this rule there are ex- Exceptions to

ceptions in the case of bills of exchange and promissory ^ ^^ ^'

notes, in which the consideration is presumed until the

contrary is shewn, and also in the case of guarantees,

by the Mercantile Law Amendment Act, 1856 (h).

The reason for the alteration in the case of guarantees

was because it was found in practice that the rule led

to many unjust and technical defences to actions upon
guarantees (c) ; but of course the statute does not

,

dispense with the necessity of a consideration to a

guarantee, but merely provides that it need not appear

on the face of the instrument.

Considerations with reference to the time of their cousicieratious

r ^ • l_^ J 7 • i_T • divided with
periormance may be either executed, i.e., somethmg reference to

done before the making of the promise ; executory, i.e.,
t^eir^^e'r-''*

something to be done at a future day; concurrent, f.g., formance,

taking place simultaneously ; or continuing, i.e., partly

performed, and partly yet to take place {d). A very An executed
cousideratiou
will only s

an executed consideration support a promise ? and the 1^*"* ^ i"*^

important question to be asked on this subject is, Will wuioniysup-
romise

when moved
answer is mainly found in the leading case of Lanvp- by a precedent

high V. Braitlncaite (r), which decides that "a ^^^^^^za^^]e;f!iy

voluntary courtesy will not uphold assumpsit, but a Bmithwaite.

courtesy moved by a previous request will." An exe-

cuted or past consideration, therefore, to support a

promise must be moved by a precedent request, e.g., if

the plaintiff in his statement of claim alleges that in

consideration that he had done a certain act for the

defendant, the defendant promised, this would be bad

;

on, then that price must be mentioned in the contract, and oral evidence
is inadmissible on the point (//(W<??ey V. M'Lainc (1804), 10 Bing. 482).

(a) Wa'ui V. Warlters (i?,T,2). I 3. L. C. 323 ;5 East, 10. See, however,
the case of Re Barmfaple Second Annuitant Socicti/ {1882), 50 L. T.

424, where it was held that oral evidence might be admitted to show
that there was another consideration besides the one mentioned in the

contract.

(/)) 19 & 20 Vict. c. 97, s. 3.

((•) I S. L. C. 309.
{(l) Chitty on Contracts, 33.

(p) (1614), I S. L. C. 141 ; Hobart, 105 ; and see Bradford v. IlouUtun

(1858), Sir. R. C. L. 468.
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implied.

but if lie stated that in consideration that he had

done a certain act for the defendant at his rcqu.rst, the

defendant promised, this would be good. This previous

request may be either express or implied, and it will

be implied in the following cases

:

Cases in which I. Where the plaintiff has been compelled to do that

requ^st\viiT be which the defendant was legally compellable to do and

ought to have done, eg., where the plaintiff was a surety

for the defendant, and has been called upon to pay, and

has paid, the amount for which he was surety.

2

.

Where the plaintiff has voluntarily done what the

defendant was compellable to do, and in consideration

thereof the defendant has afterwards expressly pro-

mised to reimburse him. A person cannot recover for

his spontaneous act unless there is such a subsequent

promise (/), but the promise being made, then the prior

request is implied.

3. Where the defendant has accepted the benefit of

the consideration, e.g., if a tradesman sends to a man
goods which he never ordered, but he chooses to keep

them {g) ; and

4. Where the plaintiff has voluntarily done some
act for the defendant which is for the public good,

e.g., in paying the expenses of burying a person in

the absence of the one legally liable to pay such

expenses {h).

There is one case even at the present day in which,

though there is actually an express previous request,

no action can be maintained, viz., in the case of coun-

sel's services, for any fee is here looked upon as an

honorarium.

Counsers
services.

An executed In discussiug executcd considerations there is another

from'^whfch" important point to be mentioned, and that is that where
the huv im- from the executed consideration the law implies a pro-
plies aproiui.se . -, c t ^ i- ^ •!••
will not sup- mise, the lorce and strength or the consideration is

pronits'!r"
'^^ exhausted in producing the implied promise, and it will

{/) Sfolirs V. Lrwh (1786), i T. R. 20.

(u) I S. L. C. 147 ; Chitty on Contracts, 34.
/ ;. \ i>„, ',. Ti:—,„j. .-.-,
[h) lloscoe's Digest, 513



WRITING IS KEQUIREO FOll THEIR VALIDITY. 45

support 110 express promise in adtlitioii to it. Tims it

was held tliat wliere an account liad been stated, and

a sum found to be due tliereon to tlie plaintiff, tliat

this fact Avould not support an express promise to pay-

such sum in fntnro, because the promise that the law

implied from it was to pay hi prcBsentl [1). So again,

in the case of Boscoria v. Thomas (j), where, in con- noaroria v.

sideration that the plaintiff" had, at the defendant's

request, bought a horse of the defendant, the defendant

afterwards promised that the horse was free from vice,

it was held that there was no consideration to support

this promise, for it was an executed consideration from

which the law had already implied a promise to deliver

the horse, and therefore it would not serve to support

any other promise.

There are many matters of a past nature which throw a merely

upon a person a moral obligation, but though there "eratio'n wlii

have been cases to show that a merely moral considera- ^°^ support a
•' promise.

tion will support a promise (k), they may be put aside

as undoubtedly not law at the present day, and it can

be definitely stated that a consideration only moral in

its nature will not be sufiicient to support a contract (/).

This is well illustrated by the case of Beaumont v. nmumont v.

Beeve (m), in which it was decided that a promise by a

man that, in consideration that he had seduced and

cohabited with a woman, he would make her a certain

pa3^ment, was a mere mulum 'pactum, and could not be
.

enforced : the seduction gave forth no obligation towards

the Avoman which, according to our laws, could be en-

forced, and therefore no promise could give a right

of action on it. This must not be confused with a

promise by a man to pay a sum to the mother of

his illegitimate child towards its support, for this is

perfectly valid, as a mother by undertaking the entire

support of such child does more than by law she is

(i) TlojjJii/is V. Loi/on (1839), 5 M. & W. 247.

(j) (1842), 3 Q. B". 234 ; 6 Jill-. 939.
(A') (Jhitt)' on Contracts, 28.

(/) Eantwood v. Kenyon (1840). Ii A. & E. 43S,

(«0 (1846), 8 Q. B. 483.
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bound to do, and this forms a sufticient consideration

lor the promise (n).

But ,1 moral But though a merely moral obligation will not con-

wiIich^wTs stitute a sufficient foundation to support a promise, yet,

once a legal j£ [^ jg j^q^ entirely of a moral nature, but was once
one will snp-

. i • i i

port a promise, a legal obligation, which has only become a moral one

by reason of having become devoid of legal remedy, it

may support a promise (o). The correct rule upon

the point has been well stated to be that " an express

promise can only revive a precedent good consideration

which might have been enforced at law through the

medium of an implied promise, had it not been sus-

pended by some positive rule of law ; but can give no

original right of action if the obligation on luhich it is

founded could never have hecn enforced at law, though not

barred by any legal maxim or statute provision " {'p).

Thus in the case of an agreement to pay a sum in

consideration of past seduction, this is an obligation

which never could have been enforced at law ; but in

the case of a debt which has been barred by the

Statute of Limitations, though, being so barred, the

obligation to pa}^ is merely a moral one. yet it is an

obligation which could once have been enforced, and

has been rendered simply moral only by reason of its

having become devoid of legal remedy, and the promise

to pay such a debt is binding {q). This principle does

not, however, apply to a debt from which a bankrupt

is released by his order of discharge, for no promise to

pay such a debt can be enforced unless supported by a

new and valuable consideration {r), the debt being, in

fact, extinguished.

Statute-barred

tleht.

JaJ.emaii v

Cooh:

{h) Smith V. Roche (1859), 28 L. J. C. P. 237. (0) I S. L. C. 148.

{'p) Note to Wennall v. Adney (1862), 3 B. & P. 252. The following
quotation also puts the matter very plainly :

— " Where the consideration
Avas originally beneficial to the party promising, yet if he be protected
from liability by some provision of the Statute or Common Law, meant
for his advantage, he may renounce the benefit of that law ; and if he
promises to pay the debt, which is only what an honest man ought to

do, he is then bound by the law to perform it." (Per Parke, B., in

Earle v. Oliver (1848), 2 Ex. 90.)

(<?) As to limitation generally, s^eepust, pp. 277-2S4.
(/•) Jaliemunx. Coolt (1878), 4 Ex. D. 26; 48 L. J. Ex. 165 : 27 W. R.

I7i-
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Willi regard to an executory consideratiou, as it An executory

consists of something to be done at a luture day, must have been

naturally before an action can be maintained on the ['eforeTn

contract, the future act formintr the consideration must f^tion can be
' o brought.

have been done by the plaintiif, or he must at least

have been always ready and willing to do it;

The doing by a person of an act which he was The doing- of

already under a legal obligation to do cannot form a ^yas bound to

consideration
; thus a promise by a master of a ship to

gj^er^'tron!'"'

pay his seamen a sum in addition to their proper wages,

as an incitement to extra exertion on sudden emergency,

is not binding, for they are, as seamen, bound to do

everything in their power (.s). This is an instance of

unreality of consideration (t). But it would be different

if risks had arisen which were not contemplated by the

contract, and the agreement was to make further pay-

ments by reason of this {(().

If the consideration stated for a promise is of such a As to an im-

nature as to be either legally or morally impossible, no ^denitfou!""

promise founded on it will be binding (.v). By a con-

sideration legally impossible, is meant where a person

agrees to do an act which is contrary to the law, or not

permitted by law to be done (//) ; and by a considera-

tion morally impossible, is meant where a person agrees

to do an act which is simply an absurdity as being

naturally and physically impossible, " as if the con-

sideration be a promise that A. shall go from West-

minster to Rome in three hours " (:). Here this is

manifestly an absurdity and an impossibility, and from

such a promise no benefit or advantage can result

to the other party, so that it in fact amounts to

no consideration at all. And although a considera-

tion did not originally appear impossible, yet if from

(s) Stilk V. Ml/rich (1809), 2 Cauij). 317 ; Uarns v. Carter (1854), 3
E. & B. 559.

(t) See Anson's Contracts, loi.

{)i) Iluvtleu V. Ponsunhy (1857), 7 E. & B. S70.

{x) Chitty on Contracts, 31, 32.

(y) See Hadam v. iSherwovd {1833), 10 Bin^. 540; Harvpyv. Gihhons,

2 Lev. 161 ; Whitmore v. Farley (1881), 29 W. R. 825 : 45 L. T. 99.
(c) Chitty on Contracts, 31, 32.
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Articled
clerk's or

apprentice's

premiiiui.

The object of a
contract must
not be illef^al

or immoral.

Impossibility

of perform-
ance.

circumstances it appears that it is so, the rule equally

applies, or if it is made impossible by statute (a).

If an apprentice or articled clerk pays a premium,

and the master dies before completion of the period of

the apprenticeship or articles, no portion of the pre-

mium can be recovered (b), unless there is a stipulation

providing for it, or the master is a member of a firm (c).

In the event of the bankruptcy of the master, however,

provision is made by the Bankruptcy Act, 1883, for

the return of a portion of the premium (d).

Fourthly, as to the object of the contract. This

must be neither of an illes^al nor immoral nature, either

directly or indirectly. A contract, however, which is

unlawful by English law but valid in the country where

it is made and is to be performed, is not treated as

invalid by English Courts (e) unless an English statute

prohibits it or it is a gross violation of moral law (/)

;

but if such contract was intended to be performed in

England, then it will not be enforced by English Courts

unless it would be enforced if made in England (g). If

there are legal and illegal acts stipulated for in a con-

tract, and they are clearly divisible, the whole contract

will not be void but only the illegal part {Ji). Irrespec-

tive of illegality, a contract may sometimes be avoided

on the ground of impossibility of performance. Where
there is obvious physical or legal impossibility apparent

on the face of the contract, there is, in fact, nothing

binding between the parties. And where, though there

is nothing impossible on the face of the contract, yet a

subsequent impossibility arises, that may sometimes

{a) See Chanter v. LeeH (1835), 4 M. &; W. 295 ; CJiittj^ on Contracts,
'^2.

^
\h) Whincup V. niighrK (1871), L. R. 6 C. P. 78; 40 L. J. C. P. 104 ;

24 L. T. 76 ; Ferns v. Can- (1885). 28 Ch. D. 400 ; 54 L. J. Ch. 478 ;

52 L. T. 348.
(r) E,v parte Baijleij (1829), 9 B. & C. 691.
[d] 46 & 47 Vict. c. 52, ?. 41.

{e) Santos v. IlUdeie (i860), 8 (!. B. N. S. S61.
(/) Kaufman v. Gerson (1904), i K. B. 591 ; 73 L. J. K. B. 320 ; 90

L. T. 608.

{q) Hope V. Hope (1867), i D. G. & M. 731 ; Grell v. Levy (1S64), 16
C. B N. S. 73.

[h) See further as to illegal contracts, j^ost, ch. ix.
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avoid all future obligations on it, e.g., if it has become

impossible to perform the contract by reason of a

change in the law (i) ; or if the continued existence of

a specific thing was essential to performance, and it is

destroyed without fault on either side {j). So also

a contract which was for personal services is dis- I'eisouai

charged by the death or incapacitating illness of the
'="'*'^''*^*-

promisor (/).

To a deed, writing is, of course, an essential, for to Cases in which

Til 1
. . 1, writiui; is

constitute a aeed there must be a writmg actually necessary.

sealed and delivered ; but for simple contracts, at com-

mon law, no writing was necessary, nor is it at the

present day, except in those cases in which it has been

rendered necessary either b}^ statute or custom. Those

cases in which writing is necessary are mostly of great

practical importance, and may be stated to be chiefly

as follows :

—

1. In cases coming within the Statute of Frauds (/),

Lord Tenterden's Act {m), or the Sale of Goods Act,

1893 in).

2. Contracts relating to the sale or assignment of

copyright.

3. Contracts relating to the sale or transfer of ships
;

and,

4. Bills of exchange, promissory notes, and other

like negotiable instruments.

Of the above cases, by far the most extensive is that

numbered i,and here it must be remembered that the

writing required by these statutes does not go to the

existence of the contract ; that the contract exists

(/") Bullni V. De Cresplrjnij (1869), L. R. 4. Q. B. 180
; 38 L. J. Q. D.

98.

(j) Taijhtr V. Cuhlwell (1S63). 3 B. & S. 826; 32 L. J. Q. B. 1O4
;

Apjihlnj V. 3Jycr.s (1867). 36 L. J. V. I'. 331 ; \i(:koll v. A.sliton (1901), 2

K. B. 126
; 70 L. J. K. B. 600 ; 84 L. T. 804 ; Blalieleijx. M/i/ler(igo^),

88 L. T. 90; 67 J. P. 51 ; A'rt'll v. Heiinj (1903), 2 K. B. 740; 72
L. J. K. B. 794 ; 89 L. T. 328 ; Chandler v. Webster (1904), i K. B. 493 ;

73 L. J. K. 13. 401 ; 90 L. T. 217. The three last-mentioned cases were
in connection with the abortive Coronation procession on the accession
of His Majesty King Edward ^'II.

[It] See Anson's Contracts, 349.

(/) 29 Car. II. c. 3. {ill) 9 Geo. lY. c. 14.

(«) 56&57 Vict. c. 71.

D
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thougli it may not be clothed with the necessary form,

and the effect of non-comphance with the statutory

provisions is simply that no action can be brought until

the omission is made good (0).

Of the Statute of Frauds the most important sections

are the ist, 2nd, 3rd, 4th, and 7th. The 17th section

has been repealed and replaced by section 4 of the Sale

of Goods Act, 1893.

The effect of the ist and 2nd sections of the Statute

of Frauds taken together is, that an oral lease can be

made only if it does not exceed three years from the

making thereof, and the rent is at least two-thirds of

the annual value (p). By the third section all assign-

ments and surrenders of leases must be in writing,

signed by the parties or their agents authorized in

writing.

The 7th section should perhaps hardly be mentioned

in the present work. It provides that trusts of land,

or any interest in land, must be evidenced by signed

writing ; but it does not require any writing to create

a trust of purely personal property, though under

section 9 all grants and assignments of any trust must
be in writing. There remain the 4th and 17 th

sections to be considered.

The 4th section provides that " no action shall be

brought (i) to charge any executor or administrator

upon any special promise to answer damages out of

his own estate, or (2) to charge the defendant upon

any special promise to answer for the debt, default,

or miscarriage of another person, or (3) to charge any

person upon any agreement made upon consideration

of marriage, or (4) upon any contract or sale of lands,

tenements, or hereditaments, or any interest in or

concerning them, or (5) upon any agreement that is

not to be performed within the space of one year from

the making thereof, unless the agreement upon which

(o) Anson's ContractsJ, 78 ; and see Bailey v. Suretinff (1861), 9
C. B. N. S. S43 ; see also ante, p. 27.

{ jj) See further hereon, ^;oi/, ch. iii. p. 63.
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such action is brought, or some memorandum or note

thereof, shall be in writing, signed by the party to be

charged therewith, or some other person thereunto by
him lawfully authorized."

As to what is a sufficient " memorandum " or note "Memo-

to satisfy the statute, the case of Re Hoyle, Hoijle v. uote"'"

"''

Hoylc (q), may usefully be referred to. A testator had Hoyie v. Hoi/ie.

in his lifetime verbally promised to guarantee pay-

ment of debts due from his son to a certain firm, and
he recited this fact in his will and codicil. In the

administration of the estate, the firm made a claim

against the estate under the guarantee, and it was held

that the reference in the will and codicil to the

guarantee was a " note or memorandum in writing,"

within the meaning of section 4 of the Statute of

Frauds, of a promise by the testator to answer for the

debt of his son, and therefore the testator's estate was

liable.

With reo'ard to a promise by an executor or adminis- ^^ to contracts

-
"

(1 1 • .by executors or
trator to answer damages out or liis own estate, it administrators

need only here be said that, although the writing re- jama^erout of

quired by the statute exists, yet there must also be "'*^"" ""'"^

some valuable consideration for the promise ; thus the

mere fact of an executor or administrator stating^ in

writing that he will see a certain debt paid, is not

sufficient to render him personally liable in the ab-

sence of some consideration, e.r/., the giving of time or

forbearing of proceedings by the creditor

But the next kind of contract mentioned in the As-to guar-

4th section, viz., a guarantee, or agreement to answer

for the debt, default, or miscarriage of another person,

demands a more lengthened consideration.

In the first place must be observed the decision in Birkmi/r v.

the leading case of Birhmyr v. Darnell (/), to the
'^"'"'^^'•

effect that a promise to answer for the debt, default,

or miscarriage of another, for which that other person

(?) (1893) I Ch. 84 ; 62 L. J. Ch. 182 ; 67 L. T. 674 ; 41 W. R. 81.

(r) (1702) I S. L. C. 299 ; Salkeld, 27.
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remains liable, is within the statute, and must be in

writinof ; but if that other does not remain liable, then

it is not within the statute, and need not be in writ-

ing. To illustrate this, the following example may be

given :—A. goes into a shop with B., and says to the

shopkeeper, " Supply goods to B., and if he does not

pay you for them, then I will." This is within the

statute, for it is a guarantee, and to render A. liable

it must be reduced into writing. But if A. goes into

a shop with B. and says, " Supply goods to B. and

charge them to me," this is not within the statute,

for it is no guarantee, but a direct sale to A., the

goods being by his direction sent to B., and therefore,

to render A. liable, there need be no writing (s).

Promise to the Again, if the promise is made to the debtor himself,
debtor him- .. .,., i- ^ , i t
self. it IS not withm the statute, lor the statute only applies

to promises made to the person to whom another is

answerable (t).

Formerly A guarantee formerly came within the common
consideration

must appear
consueia ion_^

^^^^^ (m) that the Consideration as well as the promise
the guarantee. Il^^gt appear ou the faco of the instrument, but in

consequence of the difficulty of setting forth the con-

sideration in a sufficient manner to satisfy the courts

of law, this rule proved to be a grievance to the

mercantile community (c), and in consequence the

The oonsidera- Mercantile Law Amendment Act, 1856 (y), provides

now appear on that a guarantee shall be valid without the considera-

*uarautee**
tiou appearing on its face. The same statute (s)

provides that on a surety payinsj the principal's debt

he shall be entitled to have assigned to him, or a

(s) Unless, indeed, it conies within section 4 of the Sale of Goods
Act, 1893 (formerly section 17 of the Statute of Frauds), as to which see

j)o.st, ch. iv. p. 99. The question as to Avhether words used do or do
not amount to a guarantee, is one for the determination of the Court
not the jury : Buh/,' of Montreal v. Minister Bdiih, 1 1 Ir. Uep. C. L. 47.

(t) Eastii'Oiid V. Kniyoii (1S40), 11 A. & K. 446. See fin-ther as to

what are and what ai-e not guarantees within the 4th section of the
Statute of Frauds, and the distin('tion between a contract of guarantee
and a contract to indemnify, /^(w^ p. 152.

(?/) Stated ante^ p. 42.
{x) I S. L. C. 304 ; ante, p. 43.

(y) 10 <fe 20 Vict. c. 97, s. 3.

(c) Ibid., s. 5.
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trustee for him, every judgment, or other security, Eights of a

held by the creditor, notwithstanding the same may be inrids^prf^^

deemed at law satisfied by his payment or perform- p^^'^*^^'^'-

ance, and such a person shall be entitled to stand in

the place of the creditor (a). Before this statute the

surety only had a right to collateral securities, and
not to the principal security itself. The rule as to a

surety's right to securities equally applies, though he

did not know of the existence of such securities when
he became a surety, his right in no way depending on

contract, but being the result of the equity to indem-

nification attendant on suretyship (b) ; and the right

of a co-surety who has satisfied a judgment obtained

by the creditor against the debtor and his sureties, to

stand in the place of the judgment creditor, is not

affected by the circumstance that such surety has not

obtained an actual assignment of the judgment (c).

If a person gives a continuing guarantee to a firm, Smety to or

or to a third person for a firm, it is, unless otherwise °^ '^ ™'

expressly or impliedly agreed, revoked as to future

transactions, by any change in the firm (d).

The following acts will operate to discharge a Acts which
. will operate to

surety : discharge a

( 1 ) Any fraudulent misrepresentation or conceal- surety.

ment (c).

(2) The failure of an intended co-surety to exe-

cute (/).

(3) Alteration of the instrument of suretyship by

an intended co-surety (g).

(4) The creditor's connivance at the principal's

(a) Be Churchill, Manisty v. ChitrchiU (1888), 39. Ch. D. 174, 59
L. T. 597.

(h) Duncan Fox ^- Co. v. ^orfh and Sonfk M'ales Hank (iSSi), L. R.

6 Ap. Cas. I
; 50 L. J. Ch. 335 ; 29 VV. R. 763 ; Forbes v. Juchson[{i8S2),

19 Ch. D. 615 ; 51 L. J. Ch, 690 ; 30 W. R. 652.
{c) Re M'Myn, LUihthonnd v. M-Mijn (1886). 33 Ch. D. 575 ; 55 L. J.

Ch. 845 ; 35 W. R. 179.
{d) 53 ^c 54 Vict. c. 39, s. 18.

(e) Bailtonv. Matthewx (iS^^), 10 C. &; F. 934 ; Phillijts v. Fo.mll
{1872). 7 L. R. Q. B.666

; 41 L. J. Q. B. 293 ; Durham v. Fowlrr (1889),
22 Q. B. D. 394 ; 58 L. J. Q. B. 246.

(/) Frans v. Bremhridye (1856), 25 L J. Ch. 334.

[g) EUesmere Brewery Co. v. Cooper (1896J, i Q. B. 75 ; 65 L. J. Q. B,

173.
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default, or his laches, but a mere voluntary forbearance

for a short period will not be sufficient laches (h).

(5) Non-performance of conditions by the credi-

tor (i).

(6) The discharge (j) of the principal (except as

mentioned in the next succeeding page).

(7) Any alteration of the terms of the contract

between the creditor and the principal debtor, which

may have the effect of interference for a time with the

creditor's remedies against the principal debtor (k).

(8) A binding agreement by the creditor with the

debtor to give him time, unless the creditor and the

debtor also stipulate that it shall not discharge the

surety, when (even although not by his consent) it will

not discharge him (/) ; but a mere voluntary giving of

time, without any obligation to do so, will not operate

to discharge a surety (m).

(9) In the case of a continuing guarantee, it may
always be revoked at will, and the surety discharged

from further liability. A continuing guarantee is not

ijyso facto revoked by the death of the guarantor, but

notice of the death of the guarantor given to the holder

of the guarantee, is constructive revocation as to future

advances (n), unless the contract of guarantee stipulates

Balfour V. for a spccial notice (0). A continuous guarantee under

seal, where the consideration is given once for all, is

(/i) Strofiff V. Foster (1856), 25 L. J. C. P. 106.

(?) Lawrence v. Walmesley (1S62), 31 L. J. C. P. 143.

(j) A payment made by the debtor to the creditor which is afterwards
set aside as a fraudulent preference in the debtor's bankruptcy does not
discharge the surety. Petty v. Cooke (1871), L. K. 6, Q. B. 790 ; 40
L. J. Q. B. 281.

(/•) Bonserx. CV'sj (1844), 6 Beav, no; Watts v. Shtittleworth (i860),

10 W. E. 132 ; Holme v. BrmisldU (1877), 3 Q. B. D. 495 ; 47 L. J. Q. B.
610.

(I) Bees V. Berrington (1795), 2 W. & T. 578 ; 2 Ves. Jur. 540 : Given
V. Homcin (1853), 4 H. L. 997 ; Boeder v. Mayor (1865), 19 C. B. (N. S.),

76 ; Croydon Gas Co. v. iJirhenson (1876), 2 C. P. D. 46
; 46 L. J. C. P.

157 ; A\irman v. Bolt (1884), i V. & P]. 77.
(m) Bell V. B<mls (1831), 3 M. & G. 258 ; Clarlte v. Blrley (1889), 41

Ch. D. 422 ; 58 L. J. Ch. 616 ; 60 Iv. T. 94S ; Bouse v. Bradford Bank-
iny Co. (1894), Q. S. 586 ; 63 L. J. Ch. 8go.

(«) Covlthart v. Clvvientson (1880), 5 Q. B. D. 42 ; 49 L. J. Q. B. 204

;

28 W. R. 355.
(0) Re Sdrester, Mid. By. Co, v. Silrestev' (1895), 64 L. J. Ch. 390; 72

L. T. 283.
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not determinable by the death of the guarantor, nor by

the fact that his death has come to the knowledge of

the person to Avhom the guarantee is given ; nor can

such a guarantee be determined by notice from the

guarantor or his executors, unless there be an express

stipulation to that eftect (p).

On a bill of exchansre the party primarily liable is rosition of
o ^ Till 1

P'i''ties to a

the acceptor, and the other persons liable thereon stand mii.

in the position of sureties for him, as is hereafter ex-

plained (q), and the rule, therefore, as to what acts will

operate to discharge a surety applies to the persons

liable on a bill other than the acceptor. With

regard to the release of any principal debtor, it

is enacted by the Bankruptcy Act, 1890 (>), that

the acceptance by a creditor of a composition or

scheme of arrangement, shall not release any person

who under that Act would not be released by an

order of discharge if the debtor had been adjudged

bankrupt (s).

An agreement to give a guarantee is within the Agreement for

statute and must be in writing {t).
guaian ee.

An agreement made in consideration of marriage Meaning of an
, , , • ^ •

/ r ao-reement
does not mean the actual pronnse 01 marriage (tor ^^de in con-

that would be contrary to the general usages of ^i^^™^|J*J^
"*

mankind), but means a contract for the doing of

collateral acts in consideration of marriage (»). An
action, therefore, for breach of promise of marriage,

may be brought although the promise is not evidenced

by writing, so only that it can be clearly proved,

and the evidence of the plaintiff—as is hereafter

mentioned (x)—is corroborated in some material

respect. Contracts as to land are treated of in the

next chapter (y).

(i)) He Crace, Balfour v. Crace (1902), i Ch, 733 ; 71 L. J. Ch. 358 ;

86 L. T. 144. (q) ^Q&iiost, p. 174.

('') S3 & 54 Vict. c. 71, sect. 3 (19).

(.s) This had already been decided to be so before under the Bankriiptc}'-

Act, 1869. Ex parte Jacuhx (1875). 10 Ch. App. 211
; 44 L. J. Bk. 34.

(0 Mallet V. Bateman (1866), L.R. i C. P. 163.

\a) Vincent v. Vincent (1886), 35 W. R. 7 ; 55 L. T. 181.

(./) See2Jost, Part TIL ch. ii. (//) See jwsf, ch, iii. p. 60, rt xeq.
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A.S to ayitc- The lerm, "an agreement not to be performed
luents not to •.-i •

i* ii i
• ii r" ti

be performed Within a year irom the making thereoi, seems on the
within a year,

fj^^^^ ^f [^ cloar eiioiigh, biit a moro careful consideration

will shew the student that doubts may arise on its

meaning. There may be some contracts as to Avhich it

is utterly impossible that they can be performed within

the year, and others which may or may not, according to

circumstances, be carried out within the year—is the

statute to apply to all or which of these ? It has been

Peter v. dcclded that this clause in the Statute of Frauds only
compfoii. means and includes agreements Avhich from their terms

are actually incapable of performance within the year,

and does not include contracts which may or may not,

according to circumstances, be performed within that

period (z). Further, it has been held that an agree-

ment is not within the statute if all that is to be done

by one of the parties is to be done within a year, so

Dcmneikni v. that whcrc the tenant under a twenty years' lease, of

which fourteen years had still to run, verbally promised

his landlord that, in consideration of ;^5o to belaid out

in alterations b}' the landlord, he Avould pay an addi-

tional rent of -^5 a year during the remainder of the

lease, it was held that as the laying out of the ;^50
was to be within a year, the agreement was not within

the statute, and need not be in writing (a). Where by

the terms of a contract one party can perform his part

of it within a year, a subsequent request by the other

party that such performance should be postponed till

after a year, does not bring the case within the statute,

although such request be acceded to (h).

A contract for A Contract made on one day for a year's service

froma^'siib""^*' to commcnce on the next day is not an "agreement
sequent day.

i\i2ii is not to be performed within the space of a year

from the making thereof " ; but if it is to commence
on some later day, then it is (c). If a contract appears

(-) Peter y. Compton (1694), i S. L. C. 316; Skinner, 353.
{(t) DonnelluK v. Eead (1832), 3 B. & Ad. 899, See also Lavalette v.

R'irltiirds (1908), 52 S. J. 279.
[h) Benin v. Carr (1885), I C. & E. 499.
(() Smith V. froM CiKist (uid Js/tnnti E.rplorerx Ltd. (1903), I K. P>.

53S
; 72 \u .1. K, r>. 235 ; 88 L. T. 442; Bi'iirafn-dU v. Ihuld (1818),
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on its itice to be intended to extend over a year, al-

though it may contain a condition by which it may
be put an end to within the year, j^et it is within the

statute, and must be in writing {d). It is, however, conflict of

1, , • decisions.

sometimes very dimcult to tell when a contract is or

is not Avithin the statute, and with regard to some
of the cases it is, in the opinion of the editors, very

difficult, if not impossible, to reconcile them with each

other (().

The 17th section of the Statute of Frauds provided 29 car. ii. c. 3,

for contracts for the sale of goods either being in
"

writing or as therein mentioned. This enactment has

been repealed by the Sale of Goods Act, 1893, but is

substantially re-enacted by section 4 of that statute,

Avhich section is dealt with fully in a subsequent

chapter (/).

The Statute of Frauds by its provisions does not what is sum-
™ , /' 11 1 1-11 cieut to satisfy

require any formal contract lully and technically ii,e statute oi

precise; but anything is sufficient which contains,
^' '"''"'^^'

either expressly or by reference, the terms of the

agreement, and any written memorandum must shew

not only who is the person to be charged, but also who
is the party in whose favour he is to be charged {y).

The memorandum must be a memorandum of an agree-

ment complete at the time the contract is made {h)
;

I B. & A. 722 ; Britain v. Rossiter {1879). 1 1 Q. B. D. 123 ; 48 L. J. Ex,

362.

(d) Birch V. Lirerpool (1859), 9 B. & C. 392 ; Giraud \. Ricltmotid

(1846), 2 C. B. 835.
{e) See particularly Mnrphij v. Sullivan (ii Ir. Jiir. (N. S.) iii),

where it was held that a contract to support a child duriug its life need
not be in writinof, although in Sweet v. Lee (1842), 3 M. & Gr. 452, it

liad been held that a contract for payment of an annuity must be in

writing, though it might determine within the year by the death of the

annuitant. See also hereon Kumrlman v. Bluett (1874), L. R. 9 P'x. i ;

43 L. J. Ex. 151. See also Mcdretjor v. McGrefjor {\%%%), 21 Q. B. D.

424 ; 57 L. J. Q. B. 591 ; 37 W. K. 45, where it was held that an oral

agreement of separation between husband and wife, under which the

liusband agreed to pay his wife ^i a week during her life, was good.

(/) Ptmt, ch. iv. pp. 99-IC2.

((/) Chitty on Contracts, 80 ; Benjamin's Sale of Personal Property,

ch.' 6.

(//) Mundav v. Ai^prtij (1880), L. E. 13 Ch. D. 855 ; 49 L. J. Ch. 216 ;

28 W. R. 347 ; Care v. llafitiiuiH (1881), L. II. 7 Q. B. D. 125 ; 50
L. J. g. B. 575 ; 45 r- T. 34.S.
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and if there is any omission from it of a material term

of the contract, it is not a sufficient memorandum to

satisfy the statute (i). Thus an executory agreement

in writing to grant a lease for a term of 3^ears which

does not expressly or by reasonable inference state the

date from which the term is to commence, is not suf-

ficiently definite to satisfy the Statute of Frauds, and

cannot be enforced (h). The statute does not require

that the contract or memorandum should be actually

signed by both the parties to it, for it will be sufficient

if only signed by the person to be charged (I) ; and

although the foot or end is the most proper place for

the signature, yet it need not be there. Thus where a

person drew up an agreement in his own handwriting

commencing " I, A. B., agree," it was held that this was

sufficient signature, although the name A. B. was not

subscribed at the end (m). Again, it has been held

that when a person usually prints his name—as, for

instance, if there is a memorandum on a bill-head

containing the party's name in print— this may be a

sufficient signature (^^). In all these cases it is a ques-

tion of the intention of the party whether the name
should operate as a signature (o). The 4th section

does not require an agent who signs an agreement

under it to be authorized by writing, neither did the

1 7th section, nor does the new enactment contained

in section 4 of the Sale of Goods Act, 1893, but the

I St and 3rd sections of the Statute of Frauds do. An
agent, to execute a deed, must receive his authority by

deed, but it has been held that, in the case of two joint

contractors by deed, one may execute for himself and

the other in the presence of that other, without any

authority from him in writing (p). One party to a

(/) M'Mullen v. Hclberc/, 6 h.B,. Ir. 463 ; Donniwn v. People s Cofd Co.
(1882), 45 L. T. 187.

(k) HiimjjIirciiK v. Conyhea)-c (1899), 80 L. T. 40.

(/) Bfii/ssv. PicMey (1866), 35 L. J. Ex. 218.
(ill) Knight v. Orocltford , i Esp. 190, referred to by Lord Eldon in

Savnderson v. Jacltson (1800), 2 B. & P. 138.

(«) S'jvndfirwn v. Jacltwn (1800), 2 P). & P. 138 ; Srlnipitlcf v. Xorrh
(1814), 2Maule & S. 2S0.

(o) Cuton V. Caton (1867), 2 H. L. 127 ;
36 L, J. Ch. 886.

{l>) Ball V. lJn7isterviUe (1791), 4 T. R. 313.
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contract cannot be tlie agent of the other {q), but one

agent may sign for both parties, as in the case of a

broker or auctioneer.

By Lord Tenterden's Act (r) it is provided that no 9 (^-^^". i v. 0.14.

acknowledgment by a debtor to take a case out of the

Statutes of Limitation shall be binding unless in writing, 19 & 20 viet.

signed by the debtor, or—by the Mercantile Law'"^^'

Amendment Act, 1856 {s)—by his agent (f). Lord

Tenterden's Act (10) also provides that no action shall Representa-

be brought to charge any person by reason of any

representation as to the character, conduct, credit,

ability, trade, or dealing of any other person, made with

the view that he may obtain money or goods upon

credit, unless in writing, signed by the person to be

charged therewith.

Copyright is the sole and exclusive liberty ofmultiply- as to copy-

ing copies of an original work or composition (v), and

by the Copyright Act, 1842 (,r), writing is necessary to

its transfer, it being assignable by an entry in the

registry at Stationers' Hall in the manner prescribed

by the Act.

By the Merchant Shipping Act, 1894 (y), a registered As to ships.

ship, or any share therein, must be transferred by bill

of sale in the form given in the Act, and attested by a

witness and registered at the ship's port of registry.

Bills of exchange, promissory notes, and other like khs ami other

. , , . 1 T 1 • 1 ..
negotiable

negotiable instruments, have always been required to instruaienta.

be in writing and signed, by the custom of merchants,

and they are required now to be so by statute (z).

(q) Sharman v. Brendt {1874), 43 L. J. Q. B. 312.

(r) 9 Geo. IV. c. 14, s. i.

(.«) 19 & 20 Vict. c. 97, s. 13.

\t) See further hereon, and ulso as to what will be a sufficient acknow-
ledgment, pust, pp. 281, 282.

(«) 9 Geo. IV. c. 14, s. 6 ; see also fost, pp. 293, 294.

{!•) Brown's Law Diet. ; see further as to copyright, p'sf, pp. 217-222.

(./•) 5 & 6 Vict. c. 45.

in) 57 & 58 Vict. c. 60, s. 24 ; see also as to ships, ^^o.sf, pp. 202-208.

{:) 45 & 46 Vict. c. 61. As to such instruments generally, see post,

ch. V. pp. 170-201.
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CHAPTER III.

OF CONTRACTS AS TO LAND, AND HEREIN OF

LANDLORD AND TENANT.

Contracts for

sale of land
must always
be in writing
under 29 Car.

II. c. 3.

Chancery
would carry

out a iiarol

contract, how-
ever, in three

cases.

Effect of .Tudi

cature Act,

1873-

The statute

e.\tends to any
interest in

land.

It has been stated in the previous chapter that a con-

tract for the sale of lands, tenements, or hereditaments,

or any interest in or concerning them, must be in

writing, this being one of the contracts specified by

section 4 of the Statute of Frauds. Any sale of land,even

though by auction, must therefore be in conformity with

the provisions of this section, but sales under an order

of the Chancery Division have been held not to be within

the statute (a). Also Chancery has been in the habit of

decreeing specific performance of an oral contract in

three cases, viz. : (i) Where set out and admitted in the

pleadings and the defendant does not set up the statute

as a bar; (2) Where prevented from being reduced

into writing by the fraud of the defendant; and (3) After

certain acts of part performance (b) ; and now, in con-

sequence of the Judicature Act, 1873 (c), in any of such

cases eft'ect will be given to the contract in all divisions

of the High Court of Justice.

But the statute does not mention merely contracts for

the sale of lands, but also " any interest in or concerning

them ; " and it is frequently a point of some nicety to

determine what is and what is not " an interest in land
"

within the statute. Good instances of what have been

held to be, and what have been held not to be, an interest

in land are found in the decisions that a contract for

(fl) Attorney-General v. Day (1749), i Ve.s. Sen. 218.

{b) Indennaur and Thwaites' Manual of Equity, 282-288.

(0 3^> & 37 Vict. c. 66, s. 25 (11).
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1

the sale of growing grass is an interest in land within

the statute {d), but a contract for the sale of growing

potatoes is not (e). The rule on this point is stated in what is an

Mr. Chitty's work on Contracts (/) as follows :
—

" With \luaT

respect to emblements, or frudiis indi'st/'ialcs, a contract

for the sale of them while growing, whether they have

arrived at maturity or not, and whether they are to be

taken off the ground by the buyer or seller, is not a

contract for the sale of an interest in land ; but a con-

tract for the sale of a crop which is the natural produce of

the land, if it be unripe at the time of the contract, and

is to be taken off the land by the buyer, is a contract

for the sale of an interest in land within the statute."

To determine accurately what is an interest in land within

this section and what is not, is, however, frequently a most

difficult matter ; indeed, a learned judge (g) once stated

that there was no general rule laid down in any of the

cases that was not contradicted by some other. It has

been held that a contract for the sale of growing timber,

to be cut by the vendor or vendee, if it is to be cut

immediately, or as soon as possible, does not confer any

interest in land, and therefore is not within the section

now under discussion, though if the price exceeds ;^io it

is within the 17th section {h), as being a contract for

the sale of goods (i). In the case of llarsJiall v. Green, M<irshait v.

Lord Coleridge, in deciding that timber to be cut and

taken away immediately is not an interest in land within

this section, said :
" Planted trees cannot in strictness

be said to be produced spontaneously, yet the labour

employed in their planting bears so small a proportion

to their natural growth that they cannot be considered

as fnictus inelustriales ; but treating them as not being

frveius iiulustricde.s, the proposition is, that where the

thing sold is to derive no benefit from the land, and is

(d) Crosby v. Wadsworth (1805), 6 East, 602.

(e) Evans v. Roberts (1826), 5 B. & C. 829.

(/) Page 298.

(g) Lord Abinger in Rodicdl v. Phillips (1842), 9 M. & K. 501.

(h) Now the 4th section of the Sale of Goods Act, 1893, as to which
see post, ch. iv. pp. 99-102.

(i) Smith Y. Surman (1S29), 9 B. & C. 561 ; Marshall v. Orcr)) (1875).

I C. P. D. 35 ; 45 L. J. C. P. 153.
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to be taken away immediately, the contract is not for

an interest in land. Here the contract was that the

trees should be got away as soon as possible, and they

were almost immediately cut down. Apart from any

decision on the subject, and as a matter of common
sense, it would seem obvious that a sale of twenty-two

trees, to be taken away immediately, was not a sale of

an interest in land, but merely of so much timber " (k).

From these observations it appears that if the timber

is not to be immediately taken away, but is to remain

on the land and derive some benefit therefrom, it will

Particular be an interest in land. The following contracts may
cases upon

^^so be mentioned as havinsf been decided not to be an
the point,

_ _ _
o

interest in land within the statute :—

-

A contract for the sale of railway shares.

A contract by a tenant in possession by which he

agreed to pay an additional sum per annum in con-

sideration of improvements by the landlord.

An agreement for lodging and boarding in a

house (/).

An agreement by a landlord with a quitting tenant

to take the tenant's fixtures (m).

(it) Marshall v. Ch-een (1875), i C. P. D. 39, 40 ; 45 L. J. C. P. 153,
In the case of Scovell v. Boxall (1827), i Y. & J. 396, it was held that a
contract for the sale of growing underwood was a contract for sale of an
interest in land within this section ; but in that case it did not appear
when it was to be cut, and probably had it been that the underwood
was to have been cut immediately, it would have been decided the
other way. As a further instance of a contract held to relate to an
interest in land, see Whitmore v. Farley (1881), 28 W. R. 908 ; 43 L. T.

192 ; also Wehhftr v. Lee (1882), 9 Q. B. D. 315 ; 51 L. J. Q. B. 485 ;

where it was held that a grant of a right to shoot over land, and to

take away a part of the game killed, comprised an interest in land
;

also Lavcry v. Pursell (1888), 39 Ch. D. 508 ; 57 L. J. Ch. 570 ; 58
L. T. 846, where it was held that a contract for the sale of the materials

of an old house to be pulled down and taken away within two months,
was a contract for the sale of an interest in land ; also Driver v. Broad
(1893), I Q. B. 744 ; 63 L. J. Q. B. 12 ; 69 L. T. 169, where it was
held that a contract for the sale of a company's debentures that created

a floating charge over its property, consisting in part of leaseholds,

was a contract for the sale of an interest in land.

(I) As to an agreement for the letting of apartments, if the tenant
actually enters, and it is not for more than three years, no writing is

required, as it comes within the exception in section 2 of the Statute
of Frauds ; but until actual entry, it is only a contract and is not
actionable unless in writing: Inman v. Stamp (181 5), i Stark, 12;
Edge v. Strafford (1831), i Tyrw. 295.

(m) It has been held that an agreement requires just as much to be
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A tenancy may exist in various different ways, as Different ways

it one holds either for a fixed period, or simply from lenlncy'may

year to year, or at will, or sufferance. By section i of ''-'^'^*-

the Statute of Frauds, all leases, estates, interests of statute of

. . Fnaud as to

freehold, or terms of years, or any uncertaui mterest leases,

of, in, to, or out of land, must be in writing signed by

the parties or their agents authorized hij writing, or

they have the force and effect of estates at will only.

Section 2 excepts from this provision leases not

exceeding three years from the making thereof, at

two-thirds of the full improved value. Section 3

provides that all assignments of leases (not being copy- andassi-u-

liold or customary property) must in a like way, as is|^°'g_"^

provided in section i as to leases, be in writing. By
the Real Property Act, 1845 (j)), every lease required

by law to be in writing, and assignments of leases (not

being copyhold), are declared void at law unless made
by deed.

The student will observe that though, under sec- An a-reemeut

tion 2, leases not exceeding three years may be made must ai'waj-s

by word of mouth, yet, by reason of section 4, any ^^ '" wntin-.

agreement for a lease, for however short a time, must
be in writing.

As before stated, the strict provision of the statute statute pro-

is, that leases which it requires to be by writing, and ^e^^eVnotSu

which are not, are to have the force and effect of "^'ritmg shaii•nil 11 1 1 • -1 '"^^° °°^y '^''®

estates at will only ; but although this is so, to simply effect of estates

state that fact in ansAver to a question on the effect of "^ "^ "

such a lease would be useless. The well-known case of

Clayton v. Blalccy {q) decides that, notwithstanding the ciayioa v.

said enactment, yet if a tenant under such a lease ^^«'^''^-

enters and pays rent, it may serve as a tenancy from

year to year. In the first instance, no doubt, all the

tenant has is a tenancy at will in strict conformity

in writing if the interest in the land moves to the plaintiff as it would
if it moved jrom him {Ronayne v. Sherrard (ii Irish Reps. (C. L.) 146).

(p) 8 & 9 Vict. c. 106, sect. 3.

(q) (1799) 2 S. L. C. 127 ; 8 T. R. 3.
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with the statute, but the court leans agamst such a

tenancy, and in favour of a tenancy from year to year (r),

and therefore it is afterwards converted into that.

Further, if a person holds under a lease which is void

under the Statute of Frauds, or from not being, as now

j>o- d. nim,c- required to be (s), by deed, or if a tenant holds over
V. Bell.

after the expiration of his lease, and continues to pay

a yearly rent, he will hold under the terms of the lease

in other respects so far as they are applicable to the

new tenancy from year to year (t).

Notice on A yearly tenant is entitled to, and nuist give, a

tenau™"""" reasonable notice to quit, which has been held to

mean half a year's notice (»), ending at the period at

which his tenancy commenced. If, however, it is a

tenancy under the Agricultural Holdings Act, 1908, a

year's notice is necessary, expiring at the end of the

current year of the tenancy, unless the parties agree

in writing to the contrary (v). To determine a

monthly or a weekly tenancy, a reasonable notice is

required, and the safest plan is to give a month's or a

week's notice, as the case may be, which will no doubt

always be sufficient (./•), A notice to quit need not

be couched in technical language ; it is sufficient if it

clearly conveys to the mind of the other party that it

is not desired that the relationship of landlord and

tenant shall continue 0/) ; and though a written notice

to quit is always advisable, a parol tenancy may be

Notice to quit determined by a verbal notice (z). Where several
part of deuiised .

i ^ i ^ j
•

j

premises. premises are let under one common rent, notice to

(r) Richardson v. Lcmgridge (181 1), Tudor's Con. Cases, 4 ; 4 Taunt.

128. («) 8 & 9 Vict. c. 106, s. 3.

(t) Doc d. Eifjrje v. Bell (1794), 2 S. L. C. 119 ; 5 T. R. 471.

(11) As to the distinction between half a year's notice and six months'
notice, see Barlow v. Teal (1885), 15 Q. B. D. 501 ; ^,4 L. J. Q. B. 564 ;

54 L. T. 63 ; 34 W. R. 54-

(v) 8 Edw. VII. c. 28, sec. 22, replacing 46 & 47 'Vict. c. 61, s. ^^ ; and
see Wilkinson v. Calvert (1878), L. R. 3 C. P. Div. 360 ; 47 L. J. C. P.

679 ; Barlow v. Teal, supra.

(x) Bowen v. Anderson (1894), i Q. B. 164; 42 W. R. 236, explaining

and ])artly overruling Sandford v. Clark (1888), 21 Q. B. D. 398 ; e.7

L. J. Q. B. 507 ; 59 L. T. 226.

(y) Bury v. Thompson (1895). 64 L. J. Q. B. 257 ; 71 L. T. 846.

(2) Woodfall's Landlord and Tenant, 401.
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quit part of tliem only cannot be given (a), except to

a certain extent under the Agricultural Holdings Act,

1908, which provides (b) that a landlord may give

notice to quit a part only of the demised premises in

order to make certain improvements mentioned in the

Act ; but the tenant will be entitled to compensation,

and may within twenty-eight days accept the notice

for the entire holding. If a tenant holds under a lease Joiut lessors.

made by two or more joint lessors, they should properly

all join in giving notice to quit, but notice to quit by

one on behalf of all, whether authorized by the others

or not, v/ill put an end to the tenancy (c). As stated. Penalty for

if a tenant holds over after the expiration of his lease,
'^°'^"^° °^®''-

he may by paymeijt of rent be converted into a yearly

tenant, and until then he is a tenant at sufferance. But

if a tenancy determines and the landlord has made a

demand and given notice in luriting for possession, and

the tenant holds over, he is liable to pay double the

yearly vahte of the premises, unless he had a hond fide

belief that he had a right to so hold over [d). And if a

tenant gives notice to quit to his landlord, and does

not quit at the proper time, he is liable to pay double

the yearly rent of the premises (c). If a landlord

gives notice to his tenant to quit or pay an increased

rent, and the tenant does not quit, his agreement to

pay the increased rent will be implied (/).

A tenancy at will sometimes arises by construction Tenancy at

of law. Thus in the case of a mortgage, the courts of ^onstruct^mi
^

law always considered the mortgagor as simply the °^ ''^^•

tenant at will, or rather at sufferance, of the mort-

gagee, and liable to be ejected at any time, so that he

could not bring any action in respect of the mortgaged
lands, nor make a lease of them to bind the mortsfaofee,

although he continued in possession of them. But

(a) Woodfall's Landlord and Tenant, 403.
(6) 8 Edw. VIL c 28, s. 23, replacing 46 & 47 Vict. c. 61, s. 41.
(c) Tudor's Con. Cases, 26 ; Woodfall's Landlord and Tenant, 399,
(d) 4 Geo. II. c. 28, s. I. (e) 11 Geo. II. c. 19, s. 18.

(/) See ante, p. 22. See further, as to a contract being implied
from silence and acquiescence, Wilcox v. Redhead (1880), 49 L. J. Ch.

529 ; 28 W. R. 795.

E
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Provisiou of

Judicature
Act, 1873, as

to position of

mortffasors.

A tenant is

estopped irom
disputino- Lis

lessor's title.

Liability of

tenant from
year to year
for repairs.

now the Judicature Act, 1873 {g), provides that "a
mortgagor entitled for the time being to the possession

or receipt of the rents and profits of any land as to

which no notice of his intention to take possession

or to enter into the receipts of the rents and profits

thereof shall have been given by the mortgagee, may
sue for such possession or for the recovery of such

rents or profits, or to prevent or recover damages in

respect of any trespass or other wrong relative thereto

in his own name only, unless the cause of action arises

upon a lease or other contract made by him jointly

with any other person." In addition to this the Con-

veyancing Act, 1 88 1 {h), now allows certain leases to

be made by a mortgagor in possession, on specified

terms {i).

A tenant is estopped from disputing the title of the

landlord who let him in (j) ; therefore where a tenant

acquires possession under a person who claims as

devisee, it is not competent for him to set up any

objection to the devise. Payment of rent impliedly

admits a tenancy between the payer and the payee

unless, indeed, the payment was procured by fraud, or

was made in ignorance of circumstances which had

the payer known of he "svould not have made the

j)ayment (Z).

A tenant from year to year, in the absence of agree-

ment, is only bound to keep the premises wind and water

tight, and is not bound to do any general repairs, e.g., to

make good defects arisino- from accidental fire, wear and

tear of time, or the like ; but an act arising from his

own voluntary negligence he is liable for, e.g., to repair

broken windows. Where a tenant covenants generally

[g) 36 & ^7 Vict. c. 66, s. 25 (5).

(h) 44 & 45 Vict. 0. 41 ; see Indermaur and Thwaites' Conveyancing,

445-
(«) Sect. 1 8. See also hereon as to a tenant's right to compensation

when holding under a lease from a mortgagor wliich is not binding on
the mortgagee, 8 Edw. VII. c. 28, s. 12.

(j) Cooke V. Loxley (1792) 5 T. R. 4 ; Carlton v. Bowcork (188O,
51 L. T. 659.

(k) Carlton v. Boivcock (i88s). qi L. T. 6i;9
: Uiidnhnj v. Bced (1890),

20 Q. B. D. 209 ; 59 L. J. Q. B'. 129 ; 58 L. T. 45.

«
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to keep the premises in good repair, and to deliver

them up in that state at the end of the term, it is not

sufficient to keep them in the same state of repair as

they were in at the commencement of the tenancy, if

they were then in bad repair. The class and descrip-

tion of the house may, however, be taken into account,

as whether it is an old or a new one, and it must be

kept and delivered up in good repair with reference to

the class to which it belongs (/). If the premises are

burnt down, under such a covenant the tenant will

have to reinstate them unless the contrary has been

provided. If a fire is caused by any person's gross

negligence, such person is liable for it to the person

injured. In the absence of express agreement, a land- Landlord

lord is not under any obligation to repair the demised repair.*^"'

premises, and it seems that the fact of premises be-

coming uninhabitable from the want of proper repairs

will not entitle the tenant to quit without notice, and

is no answer to an action for the rent. With regard

to farms, a promise is implied by the law on the part

of a yearly tenant to use the farm in a husbandlike

manner, and cultivate it accordinsf to the custom of

the country (m). Where there is a covenant by the

landlord to do repairs, the tenant must give him
notice of any want of repair, so as to give him an

opportunity of doing the same ; and if the tenant

executes the repairs without notice to the landlord

that they needed doing, he cannot compel the land-

lord to pay for them (n).

As to the liability to pay rates and taxes, the Liability to

general rule is that they fall upon the tenant in the rat^ taxes,

absence of express agreement ; but property-tax forms
^^^t^g'^^'*'^'

an exception to this rule, and must always be allowed

by the landlord, even though the tenant has covenanted

to pay it, the rule being that the tenant should in the

first instance pay it, and is then entitled to have it

(I) Indermaur and Thwaites' Conveyancing, 403, 404.
()ii) See generally heieon VVoodfall's Landlord and Tenant, 693-695.
[n) Iluijyall v. M-Ltan (1885), 3^ W. R. 588 ; 53 L. T. 94.
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Tithe rent-

charoe.

Tithe Act,

1891.

FarJow v.

Stevenson.

allowed to liiui out of his rent {u). The landlord is

ordinarily liable for the land-tax, and for sewers rate

(unless indeed it is only for ordinary or annual re-

pairs), and if the tenant pays them under compulsion,

express or implied, he may deduct them from his rent,

but any other rates or taxes he cannot generally de-

duct (p). Tithe rent-charge, however, Avas never a charge

upon the person of the owner or occupier, but upon

the land, and therefore, in the absence of as^reement to

the contrary, a tenant paying it might always deduct

it from his rent ; and it is now expressly provided

that tithe rent-charge issuing out of any lands shall

be payable by the owner of the lands, despite any

contract between the owner and the occupier (q).

Ordinarily in a lease there is an express covenant

that the tenant shall pay all rates, taxes, assessments,

and outgoings, whether imposed on landlord or tenant,

and when such words are used some matters may be

included in the covenant which but for them the

tenant would not be liable for, e.g., land-tax, sewers

rate, the expense of paving a road, or of reconstructing

a drain (r).

A tenant may Although there may be nothing in a lease to that
sometimes a^ i_ 1 ^ i* i j. t i. •

have rights by enect, a tenant may sometimes by custom have certain
cnstoni. rights, Oil the ground that the parties have contracted

with reference to that custom, and an implied contract

has been thus created (s). This often occurs in the

case of farming tenants, with reference to the custom

of the country as to their rights on giving up posses-

sion of their farms. If a lease contains any particular

stipulations as to the manner in which a tenant is to

(0) S & 6 Vict. c. 35, ss. 60, 103.

ip) Woodfall's Landlord and Tenant, 631-640.

(q) 54 Vict. 0. 8.

(r) Biidd V. Marshall (1880), 5 C. P. D. 481 ; 50 L. J. Q. B. 24 ; 42
L. T. 793 ; 29 W. R. 148 ; Allum v. Dickinson (1882), 9 Q. B. D. 632 ;

52 L. J. Q. B. 190 ; 47 L. T. 493 ; 30 W. R. 930 ; Farlow v. Stevenson

(1900), I Ch. 128 ; 69 L. J. Ch. 106 ; 81 L. T. 581 ; Foxdger v. Arding

(1902), I K. B. 700 ; 71 L. J. K. B. 499 ; 86 L. T. 4S8 ; Re Warriner

(1903), 2 Cli. 367; Stockdale v. Ascherbetrj (1904). i K. B. 447; 73
L. J. K. B. 206 ; Greeves v. Whihnarsh (1906), 2 K. B. 346; 75 L. J.

K. B. 633.

(6) See ante, p. 22.
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quit, and what he is to be entitled to on quitting, then wimihsn-onh

the rule Expressum facit ccssarc taciturn applies, and no

custom can have any effect ; but if, though there is a

lease, it is silent on this point, then the tenant may
take advantage of the custom [f).

Questions frequently arise between landlord and Fixtures,

tenant as to the right to fixtures. The term fixtures

is used sometimes with different meanings ; strictly

speaking, it signifies things affixed to the freehold, but Mcauiug of

it may also be used as signifying chattels annexed to

the freehold, but which are removable at the will of

the person who annexed them. The rule at common
law as to things affixed to the freehold is expressed

by the maxim, Quicquid plantatur solo, solo ccdit ; but

this rule, being found to operate in discouragement of

trade, has been gradually much mitigated. It may
be stated generally, that fixtures erected for the pur-

poses of trade, ornament, or domestic use, and also

agricultural fixtures {u), may be removed by a tenant

as against his landlord, and it may in particular cases

happen that custom gives a tenant a wider right than

he would ordinarily have. When a tenant has the Must be re-

., n 11 • ^ ^ n ^ moved duriug
right to remove nxtures, other than agricultural nxtures, tenancy,

the removal by him must be during his tenancy, or

such further period as he holds under a right to con-

sider himself tenant {v), i.e., whilst permitted by the

landlord to remain in possession ; and if he does not

remove the fixtures during that time, he will lose his

right to them, for they then become a gift in law to

the landlord, unless indeed the landlord afterwards

gives a licence to the tenant to enter and remove

them (j;). As to agricultural fixtures, they may be

removed within a reasonable time of the expiration of

the tenancy {y).

(I) Wigglesworth v. Ddlison (1779), i S. L. C. 545 ; Dougl. 201 ;

Tucker v. Limjer (1882), 8 App. Cas. 508 ; 52 L. J. Ch. 941 ; 32 W. R.

40 ; 49 L. T. 373. (m) 8 Edw. VII. c. 28, s. 21.

{v) Weaton v. Woodcock (1840), 7 M. & W. 14 ; Ex imrle GovM, re

Walker (1884), 13 Q. B. D. 454 ; 51 L. T. 368.

(x) Roffeij V. Henderson (1851), 17 Q. B. 574.

{y) Post, pp. 70, 71.
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Originally no
fixtures could

he removed,
but the old

rule now
mitigated.

Elires V. Mave
as to agricul-

tural fixtures.

Provision of

the Landlord
and Tenant
Act, 1851.

As before stated, originally, under the maxim, Qvic-

quid 2)fctntafiir solo, solo (Yf^^Y, nothing in the nature of

a fixture could be removed, and the mitigations of the

old rule have arisen gradually ; the first was in favour

of trade fixtures, and subsequently other cases ex-

tended it to ornamental and domestic fixtures. There

have been a very great number of cases upon this sub-

ject, and amongst the articles that have been decided

to be removable by the tenant may be mentioned

as instances the following:—Chimney-glasses, blinds,

ornamental chimney-pieces, tapestries affixed to the

walls of a house (.:), wainscots, shelves, counters, pumps,

partitions, shrubs and trees planted for sale. The
fixtures, if removable, must be taken away without

material damage to the inheritance, and the right of

removal is liable to be controlled by express contract

;

so that, for instance, if a tenant covenants to keep in

repair all erections built, or thereafter to be built, and

surrender them at the end of the term, this will pre-

vent him removing things which, but for the covenant,

he might have removed (a).

Under the exception to the common law rule in

favour of trade fixtures, it was decided in the well-

known case of Mioes v. Mawe (h), that this would not

allow tenants in agriculture to remove things erected

for the purpose of husbandry. But as the rule un-

doubtedly often worked hardship on tenants, it was

provided by the Landlord and Tenant Act, 1851 (c),

that all buildings, engines, or the like, erected by the

tenant for agricultural purposes, with the consent in

writing of the landlord, shall remain the property of,

and be removable by the tenant, so that he do no in-

jury in the removal thereof; provided that one month's

notice in Avriting shall be given, before removal, to the

landlord, who within that time is to have a right of

(z) Leigh v. Taylor (1902), A. C. 157 ; 71 L. J. Ch. 272 ; 86 L. T.

239 ; Re Jfulse (1905), i Ch. 406 ; 74 L. J. Ch. 246.

(a) We.H V. Blnkeumy (1837), 2 M. & G. 729 ; Penry v. Brown (1820),

2 Stark, 403.
(h) (1802) 2 S. L. C. 189 ; 3 East, 38.

(c) 14 & 15 Vict. c. 25, 8. 3.
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1

purchasing at a value to be ascertained by two referees

or an umpire. The Agricultural Holdings Act, 1908 (d), provision of

now enacts (6') that when, after i January, 1884, a (^^.^i n'ouungs

tenant affixes (/) to his holding any engine, machinery, ^'='> ^908.

fencing, or other fixture, or erects any building for

which he is not (under that Act or otherwise) entitled

to compensation, and which is not so affixed or erected

in pursuance of some obligation in that behalf, or in-

stead of some fixture or building belonging to the land-

lord, then such fixture or building shall be the property

of and removable by the tenant before or within a

reasonable time after the termination of the tenancy.

Provided, however, as follows :— i. Before the removal

of any fixture or building the tenant shall pay all rent

owing by him, and shall perform or satisfy all other his

obligations to the landlord in respect of the holding.

2. In the removal of any fixture or building the tenant

shall not do any avoidable damage to any other build-

ing or other part of the holding. 3. Immediately after

the removal of any fixture or building the tenant shall

make good all damage occasioned to any other building

or other part of the holding. 4, The tenant shall not

remove any fixture or building without giving one

month's previous notice in writing to the landlord of

his intention to remove it. 5. At any time before the

expiration of the notice of removal, the landlord, by

notice in writing given by him to the tenant, may elect

to purchase any fixture or building comprised in the

notice of removal, and any fixture or building thus

elected to be purchased shall be left by the tenant, and

shall become the property of the landlord, who shall

pay the tenant the fair value thereof to an incoming-

tenant of the holding ; and any dispute as to the value

shall be settled by arbitration under that Act {g).

{d) 8 Edward VII. c. 28. which consolidates the law as to agricultural
holdings in England and Wales as from i January, 1909.

(e) Section 21.

(/) This right to remove fixtures and buildings put up by the tenant
is extended to those acquired by the tenant (('.e., taken over from a
former tenant) since 31 Deer. 1900, ibid.

(g) There was a similar provision in the now repealed Agricultural
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Difference

between the
two foreg-oing

provisions.
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mortgage of

land, fixtures

pass without
any special

words.

Hohson V.

Gorringe.

Mortg-age
of premises
with fixtures

thereon.

The most noticeable difference between this provision

and the one contained in the Act of 1 851, is that

under the earlier statute only fixtures erected with the

consent in writing of the landlord could be removed,

whilst no such consent is necessary under the later

Act. The Act applies to all tenancies of an agricul-

tural or pastoral character, or partly one and partly

the other, or Avholly or partly cultivated as a market-

garden ; but it does not apply to any holding let to

a tenant during his continuance in any office, appoint-

ment, or employment held under the landlord (/t).

Upon a sale or mortgage {i) of land, fixtures will

pass to the vendee, or mortgagee, in the absence of any

contrary intention, and this is so although the things

are only affixed by consent of another to whom
they belong, and who has a right to remove them as

against the mortgagor {k). With regard to the question

of whether a mortgage of land with fixtures requires to

be registered as a bill of sale, it was prior to the Bills

of Sale Act, 1878 (Z), decided that it did so require,

if the mortgagee had power given him to deal with the

fixtures separately and apart from the land, but not

unless {m). Now, however, by that Act it is definitely

provided {n) that " personal chattels " (which are the

things as to which registration is required) shall in-

clude fixtures when separately assigned or charged by

a distinct instrument, but not fixtures when assigned

together with a freehold or leasehold interest in any

land or building to which they are affixed, except trade

Holdings Act (1883) (46 & 47 Vict. c. 61, sec. 34), which itself replaced a
similar provision of 1875 (38 & 39 Vict. c. 92, s. 53).

{h) 8 Edw. VII. c. 28, sec. 48, replacing 46 & 47 Vict. c. 61, s. 62. See
sec. 42 as to market gardens.

{i) Other than an equitable mortgage, Re Allen (1907) i Ch. 575 ;

76 L. J. Ch. 362, 96 L. T. 660.

[h) Hobson v. Oorringe (1897), i Ch. 182 ; 66 L. J. Ch. 114 ; 75 L. T.

610 ; Reynolds v. Ashby (1903), i K. B. 87 ; 72 L. J. K. B. 51 ; 87
L. T. 640. Compare, however, with these cases Lyon v. London City

and Mid. Bank (1903), 2 K. B. 135 ; 72 L. J. Iv. B. 465 ; 88 L. T. 392.

(I) 41 & 42 Vict. c. 31.

(m) Ex parte Barclay (1874), L. R. 9 Ch. App. 576 ; 43 L. J. Bk. 137 ;

JEx parte Daglish (1873), L. R. 8 Ch. App. 1072. On the law of fixtures

generally, see Brown on Fixtures,

{n) Sects. 4, 7.
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I

machinery ip). And even as to trade machinery, it Re, Yates,

has been decided that if it is not specially men-

tioned, but merely passes as incidental to the convey-

ance of the premises, no registration is necessary (jj).

If, however, it is specially mentioned, then it is

otherwise {q).

The most apt and direct remedy of a landlord for Distress.

the recovery from his tenant of the rent due is distress,

which is a remedy by the act of the party, being the ^Vhat it is.

right of the landlord to enter and seize goods for the

purpose of liquidating the amount due to him, the word

being derived from the Latin, distriiujo. Besides a

distress for rent, such a right also exists in the case of

cattle taken damage feasant, and here the reason for the

remedy is tolerably plain, because the distrainor may
be said to be acting on the compulsion of the trespass

;

but in the case of the distress for rent the reason why
it is allowed is by no means clear.

The following seem to be the requisites to the exer- Requisites to

„, /"T. e .
enable a land-

cise or the power oi distress tor rent:

—

loi-d to distrain.

I. There must be an actual demise, or an agreement

for a lease. If a tenant goes into possession under an

aofreement for a lease, and holds tbereunder withouta
any lease being actually granted, for all practical pur-

poses the tenant is in the same position as if the lease

had been made (r). Strictly, however, when he first

enters into possession he is—notwithstanding his right

to specific performance of the agreementprovided that he

has observed the conditions thereof on his part—merely

a tenant at will; but as soon as he pays an annual rent, or

the proportionate part of an annual rent, he becomes

then a tenant from year to year, on such of the terms of

the agreement as are applicable to a yearly tenancy (,s).

(o) See sect. 5, defining trade machinery.

(p) E& Yates, BatcMor v. Yates (1888), 38 Ch. D. 112 ; 57 L. J. Ch

697 ; 59 L. T. 47.

(q) Small v. National Provincial Bank of England (1894), i Ch. 686

63 L. J. Ch. 270; 70 L. T. 492; Johns v. Ware (1899), i Ch. 359
68 L. J. Ch. 15s ; 80 L. T. 112.

(r) Walsh v. Lonsdale (1883), 21 Ch. D. 9 ; 52 L. J. Ch. 2; 46 L. T. 858
(s) Coatsivorih v. Johnson (1886), 55 L. J. Q. B. 220; 54 L. T. 520;
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2. The rent must be certain, that is, the premises

must be let at a fixed rent {t) ; for if the tenant holds

premises at a rent to be agreed on, or simply at their

fair value, the landlord has no right of distress, but

must bring an action for use and occupation {tt).

3. The rent must be in arrear; and rent does not

become due until the very end of the day on which it

is payable ; but in the case of rent payable in advance,

it has been decided to be in arrear directly the period

for which it is payable commences {v).

4. The distrainor must have the reversion in him,

either an actual reversion, or at least a reversion by

estoppel {x).

The general rule is that all movable chattels on the

demised premises at the time of the distress are liable to

be seized, whether they are the property of the tenant

or of a stranger ; but this rule is subject to many
exceptions. The leading case on the point of the

exemption of things from distress is Simpson v. Har-

topp (y). This case is only a direct decision that

implements of trade are privileged from distress for

rent, if they be in actual use at the time, or if there be

any other sufficient distress on the premises ; but in

the judgment is contained a summary of the authori-

ties upon the matter generally. Instead of going into

this case, it will be best to give a list of the principal

things which at the present day are exempted from

being taken in distress, and they are as follows :

—

1. Things in the personal use of a man.

2. Fixtures affixed to the freehold.

3. Goods of a stranger delivered to the tenant to be

wrought on in the way of his ordinary trade.

Swain v. Ayres (1888), 21 Q. B. D. 289 ; 57 L. J. Q. B. 428 ; 36 W. R.
798.

(t) A distress may be made for the whole rent reserved on a letting

of furnished apartments, because in contemplation of law the rent

issiies out of the premises only, and not out of the furniture (Wood-
fall's Landlord ancl Tenant, 403).

(n) VVoodfall's Landlord and Tenant, 487.
(v) Ex parte Hale, re Binns (1873), i ^'h- ^- 285 ; 45 L. J. Bk. 21.

(x) Brown's Law Diet., tit. Distress.

[y) (1744) I S. L. C. 437 ; Willes, 512,
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4. Perishable articles.

5. Animals ferce naturce.

6. Goods in custodia Icgis {z).

7. Instruments of a man's trade or profession

(though not in actual use), provided other sufficient

distress can be found.

8. Beasts of the plough, instruments of husbandry,

and beasts which improve the land, provided, other

sufficient distress can be found.

9. In tenancies under the Agricultural Holdings

Act, 1908 :

—

(a) Live stock belonging to another person and

taken in by the tenant to be fed at a price

agreed on, may not be seized if other

sufficient distress can be found ; and even if

there is not other sufficient distress can only

be seized to the extent of any part of the

price agreed on for their feed which remains

unpaid, and the owner may redeem on pay-

ing this [a).

[h) Agricultural or other machinery the hond fide

property of a person other than the tenant,

and only hired by the tenant cannot be

seized at all (h).

(c) Live-stock of all kinds the hond fide property

of a person other than the tenant, and on

the tenant's premises solely for breeding

purposes cannot be seized at all (c).

10. Loose money.

1 1. Lodgers' goods {d).

12. Wearing apparel and bedding (e) of the tenant

and his family, and the tools and implements of his

trade, to the inclusive value of £^, unless the tenancy

(~) See hereon Ex parte PoUen's Trustees, Re Davies (1886), 55 L. J.

Q. B. 217 ; 34 W. R. 442 ; 54 L. T. 304.
(a) 8 Edw. VII. c. 28, s. 29, replacing 46 & 47 Viet. e. 61, s. 45.
{h) Ibid.

(c) Ibid.

{d) 34 & 35 Vict. c. 79.

(c) This inchides the bedstead : Davis v. Harris {1900), I Q. B. 729 ;

69 L. J. Q. B. 232 ; 81 L. T. 780.
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has ended and possession is not given for seven days

after demand (/).

1 3 . Goods of an ambassador (g).

14. Frames, looms, or machines used in the woollen,

cotton, or silk manufactures (A).

15. Gas meters and fittings, and water meters and
fittings, and electric lighting apparatus, if they are the

property of statutory " undertakers " {i).

16. Railway rolling stock in any works, not belong-

ing to the tenant of such works, if it has the owner's

name on it (/).

On the above, attention is particularly called to the

exception numbered 3, for the purpose of noticing the

difference on that point between execution and distress.

No goods of a stranger are liable to be taken in execu-

tion ; but in distress they are so liable, unless they

have been delivered to be wrought upon in the course

of the tenant's ordinary employment {Jc). Thus, if a

book is lent, and a distress or an execution is put into

the lendee's house, the book is liable to be taken in the

distress though not in the execution ; but if the book

is delivered to a bookbinder to be bound, it is not liable

to be taken either in distress or execution, for here the

(/) 51 & 52 Vict. c. 21, s. 4. This may include a sewing-machine,
Masters v. Fraser (1901), 85 L. T. 611 ; and a cab, Lavelle v. Richards

(1906), I K. B. 480; 76 L. J. K. B. 287. If the only article of wearing
apparel or bedding or tool of trade is wortli over ;^5, it cannot be seized,

Lavelle v. Richards, supra. See as to power of a court of summary
jurisdiction to order return of goods in this case, 58 & 59 Vict. c. 24.
For the purpose of comparison note the following list of things exempt
from being taken in execution:— i. Wearing apparel and bedding and
implements of trade of any judgment debtor not exceeding ^5. 2.

Goods of a stranger. 3. Goods in custodia legis. 4. Fixtures affixed

to the freehold. 5. (In the case of an elegit) advowsons in gross and
glebe land. 6. Kolling stock of a railway company (30 & 31 Vict.

c. 127, s. 4).

(g) 7 Anne, c. 12, sec. 3 ; Macartney v. Garhuit (1890), 24 Q. B. D. 368.

(h) 6 & 7 Vict. c. 40, sees. 18, 19.

(i) Gasworks Clauses Act, 187 1 (34 & 35 Vict. c. 41) sec. 18 ; including

a gas stove, Gas Light and Coke Co. v. Hardy (1886), 17 Q. B. D. 619 ;

Waterworks Clauses Acts, 1847 (10 and 11 Vict. c. 17) sec. 44 and 1863
(26 & 27 Vict. c. 93) sec. 14 ; Electric Lighting Act 1882 (45 & 46 Vict.

c. 56) sec. 25.

(j) 35 & 36 Vict. c. 50, sec. 3. Sec Easion Estate Co. v. Western Waggon
Co. (1884), 50 L. T. 735.

{k) Clark v. Millwall Dock Co. (1885), 17 Q. B. D. 494 ; 55 L. J. Q. B.

378 ; 54 L. T. 814 ; Challoner v. Robinson (1908), i Ch. 49.



OF LANDLORD AND TENANT. TJ

bookbinder lias it to work upon in the way of his

ordinary callini(.

Again, upon this point, the student must par- Lodgers' gooiis

ticularly notice the exception numbered ii, being j^g^t®^to„ j„

lodgers' goods. A lodger's goods, being goods of a
^^^^'^"^"'i^'i.j

stranger, were never liable to be taken in execution, distress,

but in the case of distress they were formerly so liable
;

and the exception in this latter case is contained in the

Lodgers Goods Protection Act, 1871 (/). This statute Provisions of

provides that on any distress by a superior landlord Goods Pro-

upon a lodger's goods for rent due to the landlord from ^^^^^^^
^'=''

his immediate tenant, the lodger may serve the land-

lord or his bailiff with a declaration (?;i), to which must

be annexed an inventory of the goods, that the imme-

diate tenant has no property or beneficial interest in

the goods, and that the same are the property of the

lodger, and also setting forth whether any and what

rent is due from the lodger to his immediate landlord.

It also provides that the lodger may pay to the

superior landlord, or his bailiff, the rent (if any) so

due, or so much of it as may be sufficient to discharge

the claim of such superior landlord ; and if the land-

lord, or his bailiff or employee, proceeds with the

distress after the lodger has complied with these pro-

visions, he is to be guilty of an illegal distress, and can

be sued at law for damages {n) ; and the lodger may
apply to a justice of the peace for restoration of the

goods. The question of whether the relationship of

landlord and lodger actually exists is one of fact (0), Avimt consti-

1 1 11- ,1 . . •
j^ i. tutes a lodger.

the general rule being that to constitute a person a

lodger there must be a possession or control retained

over the premises by the landlord, e.g., having a room

in the house (^;).

(i) 34 & 35 Vict. c. 79.

(m) As to the sufficiency of this declaration see Thwaites v. Wilding,

(1883), 12 Q. B. D. 4 ; 53 L. J. Q. B. I ; 32 W. R. 80 ; 49 L. T. 396 ;

Ex parte Harris {1885), 16 Q. B. D. 130 ; 55 L. J. M. C. 24. As to the

inventory see Godlonton v. Fidham (1905), i K. B. 431 ; 74 L. J. K. B.

242, 34 W. R. 132.

(n.) The bailiff' can be sued as well as tlae landlord, Lowe v. Dorling

(1906), 2 K. B. 772 ; 75 L. J. K. B. 1019 ; 95 L. T. 243.

(o) Ness V. Stevenson (18S2), 9 Q. B. D. 245 ; 47 J. P. 134.

(p Phillips V. Etnson (1877), 3 ^- P- ^- 26; 47 L- J- C. P. 273;
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It" a landlord takes a bill, note, or bond for his rent,

there is no extinguishment of his original right to the

rent, for the rent is of a higher nature than either of

those securities (q). But if a landlord take a bill of

exchange or promissory note for rent due, he cannot

distrain during its currency, for the taking of the

instrument is evidence from which a jury may infer

an agreement by the landlord to suspend his right of

distress during that period (r).

It is said that " Every man's house is his castle "
(.s),

and therefore to make a distress, the landlord or his

bailiflf must not break the house ; and by breaking the

house is meant not only the forcing open the door, but

even the opening of an unbolted window, though, if the

window is already partially open it is justifiable to open

it further to effect an entrance (i). This principle

applies not only to a dwelling-house, but to the outer

door of any building {u). It also applies generally to

a sheriff, but it may be observed that in the case of a

sheriff executing a writ of JlcH facias, though he must
not break into a dwelling-house, he may break into a

barn or outhouse (x), or a shop or warehouse not form-

ing part of the dwelling-house (ij). Where a bailiff,

employed to distrain for rent, climbed over a wall

surrounding the yard of the house, and entered the

house by an open window, it was held that the climb-

ing over the wall was not illegal, and that the distress

was lawful (t), A landlord, in making a distress, is

Martin v. Palmer (1881), 50 L. J. Q. B. 7 ; 30 W. R. 115 ; Ness v.

Stevenson, supra; see also Ueawood v. Bone (1884), 13 Q. B. D. 179;
2,2 W. R. 752 ; 51 L. T. 125.

(q) Harris v. Shipivay, and Ewer v. Lady Clifton, Bui. N. P. 182.

(r) Palmer v. Bramley (1895), 2 Q. B. 405 ; 65 L. J. Q. B. 42 ; 73
L. T. 329.

(«) Semayne's Case (1605), i S.

\t) Grabtree v. Robinson {1885),

33 W. R. 936.
{u) Long v. Clarke (1894), i Q. B. 119 ; 63 L. J. Q. B.

654.
(:t) Penton v. Brown (1663), i Sid. 186.

(?/) Hodder v. Williams (r89S), 2 Q. B. 633 ; ^5 L. J.

L. T. 394.
(z) Lonij V. Clarice (1894), 1 Q. B. 119; 63 L. J. Q.

T. 6j4.

L. C. 104 ; 5 Coke, 91.

15 Q. B. D. 312; 54 L,. J.
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justitied iu opeuiiig an outer door in tlie way in which

other persons are accustomed to use it ; and when
entry has once properly been obtained into a house,

inner doors may be forced open. If a distrainor,

having properly entered, is afterwards turned out of

possession, he has a right to break the house to re-

enter (a).

It was formerly considered that if a tenant gave his Provisions of

landlord special leave and licence to break and enter Kichard^ii.

premises, this would justify the landlord in so doing.

The law must now however be taken to be otherwise

by reason of modern decisions on the effect of a

statute of Richard II. (b), which enacts as follows

:

" As also the king enjoineth that none from hence-

forth make entry into any lands and tenements but in

case where entry is given by law, and in such case not

Avitli strong hand nor with multitude of people, but

only in lawful, peaceable, and easy manner. And if

any man from henceforth do to the contrary, and

thereof be duly convicted, he shall be punished by

imprisonment of his body, and thereof be ransomed at

the King's will." On this statute it has been held that

any leave and licence to break and enter premises is

void in its inception, and that any forcible entry under

such a licence is an indictable misdemeanour ; but

that no action for damages lies against the rightful

owner for forcibly entering (c), though for an indepen-

dent wrong {e.(j., assault on the persons in possession or

damages to furniture on the premises) an action can be

maintained (d).

(a) See hereon notes to Semayne's Case (1603), i S. L. C. 104-118.

The principle of Semayne's Case applies generally also to the levying

of executions, but note that in executing a writ of attachment for con-

tempt of court, the officer charged with the execution of the writ may
break open even an outer door to execute it : Harvey v. Harvey (1884),

26 Ch. D. 644; SI L. T. 508 ; 33 W. R. 76; 48 J. P. 468. See also

Peyiton v. Brown and Hodder v. Williams, ante, p. 78.

(b) 5 Rich. II. St. I, c. 8.

(c) Pollen v. Breiver (1859), 7 C. B. (N. S.) 371.
(d) Neivton v. Harland (1840), i M. & G. 644; Beddall v. Maitland

(1881), 17 Ch. D. 174; so L. J. Ch. 401 ; 44 L. T. 248 ; Edwick v.

Hawkes (1882), 18 Ch. D. 199 ; so L. J. Ch. 577 ; 45 L. T. 168 ; 29
W. R. 913. See however the contrary opinions in Harvey v. Brydqes

(1845), 14 ^- &• W. 347 and Blades v. Higys (1861), 10 C. B. N, S. 713.
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A landlord can, if his title still continues, and the

tenant is still in possession, distrain for rent after the

expiration of the lease, provided he makes the distress

within six months of such expiration {e). An exe-

cutor or administrator of any landlord may distrain

for rent due in the landlord's lifetime in like manner

as his testator or intestate might have done, but such

distress must be within six calendar months after the

determination of the term or lease (/).

By the Distress for Rent Act, 1737 (//), it is provided

that if a tenant fraudulently or clandestinely removes

his goods after rent has become due, in order to avoid

their being seized in a distress, the landlord may, if

there is not a sufficient amount of other distrainable

property left, within thirty days follow and distrain on

the goods if they have not been sold hond fide for value

and without notice in the meantime, and a penalty for

such removal may be recovered of double the value of

the goods. A landlord is not, under this provision,

justified in following and seizing, after the expiration

of the tenancy, and after the tenant has given up
possession, goods which were fraudulently removed

from the demised premises for the purpose of defeat-

ing the landlord's right to distrain for the rent, for

this enactment applies only to a case where the land-

lord has a right to distrain either at common law or

under the statute 8 Anne, c. 14, referred to in the

last preceding paragraph, and it is a condition of that

statute, in order to make it applicable, that the tenant

must be in actual possession (/t). If a tenant has given

a bill of sale, and the holder thereof, being entitled to

do so, seizes and removes the goods, although such

removal is made with the view of preventing the land-

lord distraining on the goods, yet the landlord cannot

Where a tenant held over and the landlord from the outside removed
the roof he was held not liable for damage caused to the tenant's furni-

ture thereby, Jones v. Foley (1891), i Q, B. 730 ; 60 L. J. Q. B. 464.
(e) 8 Anne, c. 14, ss. 6, 7.

(/) 3 & 4 Wm. IV. c. 42, ss. ^7, 38.

(g) II Geo. IT. c. 19, ss. i, 2. 3.

(h) Gray v. Stait (1883), 1 1 Q. B. D. 668
; 52 L. J. Q. B. 412 ; 49 L. T.

288
; 31 W. R. 662.
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1

follow Lheiii under the above provision and this is so

even although the only right on the part of the bill

of sale holder to seize and remove, was the consent of

the tenant to his so doing (/).

The manner of making a distress is as follows:— Manner oi

The landlord, either personally or by his duly certi- al'stre"!'^

tied (y ) bailiff (who need not necessarily be authorised

by writing), enters and makes a seizure at any time

between sunrise and sunset. He then makes an

inventory of the goods, and leaves the same, with a

written notice of the amount of rent due and of the

things distrained, on the premises. Having thus

impounded the goods (k), he usually leaves a bailiff in

possession, but this is not actually necessary as a point

of law, though practically advisable (/). Then after

five days from making the distress-—which period is

allowed for the tenant to have an opportunity of

replevying—the chattels are usually appraised by

two appraisers, and they are then sold, and any

balance beyond the rent and expenses is afterwards

paid to the owner (//). All necessity for appraisement

prior to selling is, however, now dispensed with, and

the period for replevying is, if the tenant so requests,

and gives security for any additional costs that may be

thereby occasioned, extended to fifteen days (?>?).

The well-known case called The Six CarpeMtcrs The sir.

CWj (v;) decides that where an authority or power is cv'le?"

''*

given to a person by the law, and that authority or

power is abused by such person, he becomes a trespasser

(i) Tomlinson v. Consolidated Credit Corporation (1890), 24 Q. B. D.

135 ; 62 L. T. 162 ; 38 W. R. 118.

{j) 61 & 62 Vict. c. 21, s. 7.

(k) See II Geo. II. c. 19, s. 10.

{I) Jones V. Beirnstein (1900), i Q. B. 100 ; 69 L. J. Q. B. i ; 81

L. T. 553-
(II) 2 Wm. & Mary, sess. i, c. 5, s. 2 ; 35 & 36 Vict. c. 92, s. 13. A

sale to the landlord himself of goods which have been properly dis-

trained upon, but which are not the property of the tenant, is invalid
(Moore v. Singer Manufacturing Co. (1904), i K. B. 820; y^ L. J.

K. B. 457)-
(m) 51 & 52 Vict. c. 21, ss. 5-7. See also as regards distress the Law

of Distress Amendment Act, 1895 (58 & 59 Vict. c. 24).
(n) (161

1 ) I S. L, C, 132 ; 8 Coke, 146 a.

F
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ah initio; and a distress being siicli an authorit}^ or

power, it followed from this decision, that if there was

any irregularity in making the distress, the distrainor

was from the moment of distraining a trespasser. This

hardship has been remedied by the Distress for Rent Act,

1737 (0), which provides that if any rent is justly due,

irregularity is not to make the distrainor a trespasser

ah initio. But if a landlord is not merely guilty of some
irregularity, but distrains in an unauthorized way, he is

then a trespasser from the commencement; and if he

makes an excessive distress, an action may be brought

against him for so doing. If the tenant tenders (|?) the

amount of rent, this will make the distress tortious, and

although a warrant has been delivered to a bailiff, a

tender without expenses is good before the distress is

put in. If a tender is made after seizure, but before

the impounding [q) of the distress, it makes the detain-

ing, and not the original taking, wrongful. Any person

guilty of pound-breach, or rescue of goods distrained on,

is by statute (r) liable for treble the damages suffered

by the distrainor.

The usual proceeding on a wrongful distress is by

replevin, the first step in which is to enter into a replevin

bond before the registrar of the local County Court, with

two sureties ; and on this beinsf entered into, the gfoods

are redelivered to the owner, who subsequently has to

commence an action to try the validity of the distress,

and if it goes against him, he has to return the goods

to the distrainor (,s).

Beyond his remedy to recover rent by the summary
process of distress, the landlord has another remedy,

viz., by bringing an action to recover it ; and besides

this, he may also, provided there is a condition of re-

entry in the tenancy agreement, proceed to eject his

(o) II Geo. II. c. 19, s. 19.

(p) See as to a tender, fost, ch. viii, pp. 274-276.
(q) As to what will amount to " impounding," see Woodfall's Land-

lord and Tenant, 548, 549. Seizing and making an inventory and
giving notice to the tenant of the distress appears to be sufficient.

(r) 2 Wm. & Mary, sess. i, c. 5, s. 4.

(s) See hereon Indermaur's Manual of Practice, 74.
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tenant (t). At common law, before commencing an Action of

action of ejectment for non-payment of rent, it was com'iron°iaw,

necessary to make a demand for it, at some convenient '^"'^^""g
y.

time before sunset on the last day limited for payment 0. 76, s. 210.

of the rent. This being a great inconvenience, it was

provided by the Common Law Procedure Act, 1852 (u),

that if half a year's rent is in arrear, and there is no

sufficient distress to be found upon the premises, the

landlord may bring ejectment without the necessity of

making any previous demand. If half a year's rent is

not due, or there is a sufficient distress on the premises,

it will be observed that this provision is inapplicable,

and if ejectment is resorted to, it must be as at the

common law, quite irrespective of the statute, with

the formality of a demand, unless indeed the proviso

for re-entry expressly dispenses with the necessity for

it, which is usually the case.

A landlord may distrain for six years' rent, except Amount of

in the one case of a holding under the Agricultural entitled to°'

Holdings Act, 1908, presently mentioned; and if the ^"^^^j^".**
^^i.

demise be under seal, though he cannot distrain beyond

the six years, yet he has a right of action under the

Civil Procedure Act, 1833, against the person for

the full period of twenty years (v). And it is well

established that so long as the relation of landlord

(t) This subject is unaffected by sect. 14 of the Conveyancing Act,
1881 (44 & 45 Vict. c. 41), which provision should, however, be referred

to on the general subject of forfeiture by tenants. See post, pp. 87, 88.

(m) 15 & 16 Vict. c. 76, s. 210.

(v) 3 & 4 Wm. IV. c. 27, s. 42 ; 3 & 4 Wm. IV. c. 42, s. 3 ; and see

further generally as to limitation of action, post, pp. 277, 278. We
have carefully considered the point of whether an action for arrears of

rent on a covenant can still be brought within twenty years, and are
of opinion that it can. We arrive at this result thus : Sect, i of 37 &
38 Vict. c. 57, is in place of sect. 2 of 3 & 4 Wm. IV. c. 27, now repealed,
and it provides that an action for rent must be brought within twelve
years ; but on the authority of Grant v. Ellis (1842), 9 M. & W. 113,
decided under the repealed provision, this does not extend to rent between
landlord and tenant, and this case was followed in Lewis v. Graham,
80 L. T. Newspaper, 66 ; and in Darley v. Tennant (1886), 53 L. T. 257.
By 3 & 4 Wm. iV. c. 27, s. 42, only six years' arrears of rent can be re-

covered, but under 3 &4 Wm. IV. c. 42, s. 3, an action for debt upon
a covenant to pay rent may be brought within twenty years. The
confusion between these two enactments, passed within three weeks
of each other, was, in Hunter v. Nockolds (1849), i Mac. & G. 640,
explained in this way, that 3 & 4 Wm. IV. c. 27, must be considered as
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and tenant exists as a legal relation, the nonpayment

of rent for any length of time does not bar the land-

lord's right of action on the covenant to pay, although

he cannot sue for more than tAventy years arrears prior

to the issue of the writ (>')•

If a landlord distrains before the goods are taken in

execution for a debt, he has a right to the full amount

he is entitled to distrain for out of the goods, notwith-

standing the subsequent execution ; and in the case

of the goods on the demised premises being taken in

execution before he has distrained, he has even then

a right to be paid one year's rent (if so much is due)

before the goods are removed under the execution ; and

the sheriff is empowered to levy out of the goods and

pay the execution creditor not only the amount of the

execution, but also such one year's rent which he has

had to pay the landlord {y). The landlord has no right

as against an execution creditor to more than the one

year's rent, although more may be due to him, if the

execution has been levied before he has distrained (s).

Agricultural With regard to a holding governed by the Agri-
tenants, o o O •/ o

cultural Holdings Act, 1908 {a), a distress for rent

is only allowed to the extent of one year before the

only determining what could be recovered against the land, and 3 & 4
Wm. IV. C.42, what could be recovered against the person. Therefore
plainly, before TiJ & 38 Vict. c. 57, the periods of limitation were as

stated in the text. We find nothing in that Act which alters the law.

Section 9, it is true, whilst expressly keeping on foot sec. 42 of 3 & 4
Wm. IV. c. 27, makes no mention of 3 &4 Wm. IV. c. 42, s. 3; but surely

that cannot produce any repeal by implication. Lastly, we do not
recognise that Sutton v. Sutton (1883), 21 Ch. D. 511 ; 52 L. J. Ch.
T,T,T)

; 48 L. T. 95 ; 31 W. R. 369 affects the point, for that was dis-

tinctly decided on sect. 8 of 37 & 38 Vict. c. 57, which section has nothing
whatever to do with an action to recover rent, though it has with money
charged on rent. There really is so much confusion amongst writers

on this subject, and so much apparent timidity in stating anything
definite as to it, that we have thought it best to leave it as it is in the

text, and give readers the reasons thus fully.

{x) Archbald v. Scully (1861), 9 H. L. Cas. 360.

(y) 8 Anne, c. 14, s. i. If the premises are let at a weekly rent, the

landlord's claim against an execution creditor is, however, limited to

four weeks' arrears of rent, and if the premises are let for any other
term less than a year, his claim is limited to arrears of rent accruing
during four such terms or times of payment (7 & 8 Vict. c. 96, s. 6y).

{z) 8 Anne, c. 14, s. i.

{a) 8 Edw. VII. c. 28, s. 28.
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iiuiking of the distress, except that where the ordinary

custom between landlord and tenant has been to defer

paj^ment of rent until the expiration of a quarter or half

a year after the same became due, then such rent is only

deemed, for the purposes of distress, to have become

due at the expiration of such quarter or half-year, and

not at the date at which it legally became due (b).

In the case of bankruptcy also, a landlord has an Also in the

advantage over other creditors, it being provided that bankruptcy,

the landlord or other person to whom any rent is due

from the bankrupt, may at any time, either before or

after the commencement of the bankruptcy, distrain

upon the goods or effects of the bankrupt for the rent

due to him from the bankrupt, with this limitation,

that if such distress be levied after the commencement
of the bankruptcy, it shall be available only for six

months' rent accrued due prior to the date of the order

of adjudication ; but the landlord, or other person to

whom the rent may be due from the bankrupt, may
prove in the bankruptcy for the surplus due for which

the distress may not have been available (c). It is,

however, also provided that if a landlord distrains on

the goods of a bankrupt, or of a company being wound
up, within three months next before the date of the

receiving order, or the winding-up order, certain debts

to which priority is given in bankruptcy—viz., twelve

months' rates and taxes, and wages of a clerk or servant

during the previous four months and not exceeding

^50, and wages of a labourer or workman during the

previous two months and not exceeding ^25—shall be

a first charge on the goods so distrained or the proceeds

thereof, but the landlord is then to have the same rights of

priority as the person to whom such payment is made (d).

{b) 8 Edw. VII. c. 28, sec. 28, replacing 46 & 47 Vict. c. 61, s. 44.
See Ex parte Bull, re Bew (1887), 18 Q. B. D. 642 ; 56 L. J. Q. B. 270 ;

56L. T. 571; 35 W. R. 455-
(c) 46 & 47 Vict. c. 52, .s. 42, as amended by 53 & 54 Vict. c. 71,

s. 28. The Act 46 & 47 Vict. c. 52, s. 42, also goes on to provide that

the term " order of adjudication " shall be deemed to include an ordor

for the administration of the estate of the debtor whose debts do not
exceed £^0, or of a person who has died insolvent.

(d) 51 & 52 Vict. 0. 62, s. I (4).



86 OF CONTRACTS AS TO LAND, AND HEREIN

Ou bankruptcy
trustee may
disclaim lease

as onerous
property.

Time for dis-

claimer.

If, during the continuance of a lease, the lessee

becomes bankrupt, the position of his landlord for the

remainder of the term is, that the trustee in bankruptcy

may take the lease and hold it, or deal with it gene-

rally for the benefit of the creditors, or may, by leave

of the court (e), disclaim it, as being onerous property,

in which case the lease will be deemed determined

from the date of disclaimer, and the landlord may then

prove against the bankrupt's estate for any injury or

loss caused him by such disclaimer (/). This disclaimer

must be made within twelve months from the trustee's

appointment, unless the property shall not have come
to the trustee's knowledge within one month after his

appointment, when he may disclaim at any time within

twelve months after he first became aware thereof;

but it is provided that the landlord may make an

application in writing to the trustee to decide Avhether

or not he will disclaim, and if the trustee does not

then disclaim within twenty- eight days, or such further

time as may be allowed by the bankruptcy court

having jurisdiction, he cannot afterwards do so ([/).

Tenant is

liable to be
ejected on
breach of

covenants.

On the breach by a tenant of the covenants con-

tained in his lease, he is liable to be ejected by his

landlord under the ordinary condition of re-entry

contained in the lease ; but in the two cases of cove-

But relief long- nauts to pay rent and to insure, the court has long had
g-iven in two ,. , n -i ^ t ^

cases. power to relieve on the payment oi the rent and costs

in the one case (/t), and in the other case, if shewn that

the omission to insure arose through accident or mis-

take, or otherwise than from fraud or gross neglect.

(e) There are certain cases in which the trustee may disclaim with-

out leave. See Bankruptcy Rules, 1886 and 1890, Rule 320.

(/) 46 & 47 Vict. c. 52, s. 55 (I, 7).

(gr) 46 & 47 Vict. c. 52, s. 55 (i, 7) ; 53 & 54 Vict. c. 71, s. 13. These
provisions as to disclaimer do not only apply to the relation of land-

lord and tenant, but to all cases of onerous property. As to the effect

of disclaimer, and the power of the Court to make a vesting order, see

46 & 47 Vict, c. 52, s. 55 (2), and 53 & 54 Vict. c. 71, s. 13.

(h) This was always so in Equity, and as to the Courts of Law, w s

so provided by 15 & 16 Vict. c. y6, s. 211. It has been decided that
a mortgagee of a lease has the same right to relief as the lessee [New-
holt v. Bingham (1895), 72 L. T. 852).
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that 110 loss or damage by tire had happened, that there

was at the time of the application an insurance on foot

in conformity with the terms of the covenant, and also

provided relief had not been previously given, or a

previous breach waived by the landlord out of court.

A memorandum of the fact of the relief had to be

indorsed on the lease (i).

The law as to relief on non-payment of rent remains Provisions of

as formerly. But the provisions just referred to as to Act,^i88i',*^as°

relief against breach of a covenant to insure are repealed
*"^'f^^^fforfei.

by the Conveyancing Act, 1881 (j), which contains a tm-es under

much Avider enactment on the subject of relief against

breaches of covenants in leases generally. This Act

provides (k) that a right of re-entry or forfeiture under

any proviso or stipulation in a lease for a breach of

any covenant or condition therein, shall not be enforce-

able by action or otherwise, unless and until the lessor

serves on the lessee a notice specifying the particular

breach complained of, and, if the breach is capable of

remedy, requiring the lessee to remedy the breach, and

in any case requiring the lessee to make compensation

in money for the breach, and the lessee fails within a

reasonable time thereafter to remedy the breach, if it

is capable of remedy, and to make reasonable compen-

sation in money to the satisfaction of the lessor for

the breach (I). Also that where a lessor " is proceed-

ing " by action, or otherwise, to enforce such a right of

re-entry or forfeiture, the lessee may in the lessor's

action, if any, or in any action brought by himself, apply

to the Court for relief; and the Court may grant or

refuse reHef as it thinks fit, or grant it on any terms

it thinks fit (m). It is, however, expressly enacted Proviso,

that this provision shall not extend to ( i ) a proviso for

(i) This power was given to Equity by 22 & 23 Vict. c. 35, ss. 4-6,

and to Courts of Law by 23 & 24 Vict. c. 126, s. 2.

(j) 44 & 45 Vict. c. 41, s. 14 (7).

(k) Sect. 14.

(I) A notice is not invalid because it does not contain a claim for

compensation in money for the breach, Lock v. Pearce (1893), 2 Ch.

271 ; 62 L. J. Ch. 582 ; 68 L. T. 569.

(m) See Rogers v. Rice {1892), 2 Ch. 170; 61 L. J. Ch. 573; 66

L. T. 640.
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re-entry for breach of a covenant or condition against

assigning, underletting, parting with the possession or

disposing of the hind leased, or (2) to a condition for

forfeiture on the bankruptcy of the lessee {71), or on the

taking in execution of the lessee's interest (n), or (3) to

a condition for forfeiture of a mining lease on breach of

a covenant allowing the lessor to have access to or

inspect books, accounts, records, weighing-machines or

other things, or to enter or inspect the mines or the

workings thereof. This enactment is retrospective,

and applies notwithstanding any stipulation in the

Bnn-oii- V. lease to the contrary. If a tenant commits a breach
jsaacs.

q£ Qj^g q£ j.|^g excepted covenants, e.g., a covenant not to

assign without licence, he is absolutely liable to be

ejected, and the court has no power to give him any

relief (0).

Aiipovtionmeut If a tenant is evicted or his term is surrendered by
Act, 1870. operation of law during the continuance of a current

year, half-year, or quarter, an apportionment of the rent

is now made in all cases, under the provision of the

Apportionment Act 1870 (j)).

Tenant has a The relation of landlord and tenant creates an im-

any burden cm P^^^^ couseut by the landlord that the tenant may
tbe land out appropriate such part of his rent as shall be necessary
of Ills rent. ^-i • r i it • ^ • i i

to indemniiy him against obligations to which the

premises are subject, and which the tenant has been

forced to pay but for which the landlord was primarily

liable ; and that the money so appropriated shall be

considered as paid on account of the rent ; so that if a

tenant discharges some such burden, it is considered

as an actual payment of so much rent, and need not be

set up as a set-off, but as an actual payment (q).

(«.) This is, however, to a certain extent, somewhat modified by the

Conveyancing Act, 1892 (55 & 56 A^'ict. c. 13, sect. 2, sub-sect. 2).

(o) Barrow v. Isaacs (1891), 60 L. J. Q. B. 179 ; 64 L. T. 686. See
further on the subject of relief under the Conveyancing Acts, 1881 and
1892, Indermaur and Thwaites' Conveyancing, 408-414.

(/>) 33 & 34 Vict. c. 35.

(2) I S. L. C. 162, 167.



OF LANDLORD AND TENANT. 89

It lias Leen decided that there is no implied warranty iiupiied condi-

on the letting of an unfurnished house as regards the a furnished
"

state it is in (r), and that there is no duty cast upon
apartments.

the owner to see that the house is let to the tenant in

a safe condition at the commencement of the term, so

that if the tenant, or the customer or guest of the

tenant, suffers injury during the term by reason of the

unsafe condition of the house, no action for negligence

Avill lie against the owner (s). But if a person agrees wnson v.

to take a furnished house or apartments for some short

period, as the property is naturally intended for im-

mediate occupation, there is an implied condition that

it is fit for habitation ; so that if, by reason of defec-

tive drains, or through the house or apartments being

infected with some complaint, or otherwise, it is not so

fit, the tenant is justified in repudiating the agreement,

and is not liable upon it (t). This implied warranty, sarsonv.

however, only exists as regards defects existing at the '^"'"'''f^-

commencement of the tenancy (u), and only when the

house is properly speaking a furnished house, so that

Avhere a house and land were let, and the house was

partly furnished, it was held that there was no implied

warranty (x).

It is, however, provided by the Housing of the Work- The Housin<i:

^i A o 1 • T i"
of *'li6 Working

ing Classes Act, 1090, that m any contract made after classes Act,

14th August, 1885, for letting for habitation by persons ^^^o-

of the working classes a house or part of a house, there

shall be implied a condition that the house is at the

commencement of the holding in all respects reasonably

fit for human habitation. This, however, only applies

(r) Keates v. Lord Cadogan (1851), 10 C. B. 591 ; Manchester Bonded
Warehotise Co. v. Carr (1880). 5 C. P. D. 507 ; 49 L. J. C. P. 809 ; 29
W. R. 354.

(s) Rabbins v. Jones (1863), ^t, L. J. C. P. i ; Lane v. Cox (1897),

I Q. B. 415 ; 66 L. J. Q. B. 193 ; 76 L. T. 135 ; Cavalier v. Pope (1906),

A. C. 428 ; 75 L. J. K. B. 609 ; 95 L. T. 65.

[t) Wilson V. Finch-Hntton {1S77), 2 Ex. D. 337 ; 46 L. J. Ex. 489;
Smith V. MarraUe (1843), " ^^- & W. 5 ; Bird v. Lord Grevilh (1885),

1 G. & E. 317.
(it) Maclean v. Currie (1885), i C. & E. 361 ; Sarson v. Roberts (1895),

2 Q. B. 395 ; 65 L. J. Q. B. 37 ; 73 L. T. 174.

(.c) Chester v. Powell (1886), 52 L. T. 722.
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ill England where the annual letting rent does not

exceed the following amounts respectively, viz., £10 in

London, £iZ ^^ Liverpool, ;^io in Manchester or Bir-

mingham, and ;^8 elsewhere {y). This implied condition

cannot be excluded by an express contract (2;).

(?/) 53 & 54 Vict. c. 70, s. 75. (z) 3 Edward VII. c. 39, s. 12,
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1

CHAPTER IV

OF CONTRACTS AS TO GOODS, AND HEREIN OF BAILMENTS,

INCLUDING CAERIERS AND INNKEEPERS (a)

The most usual, and therefore most important, kind of saie and agree-

,. -. Ill ^ • ^ nicut to sell.

contracts as to goods are lor their sale, the law on wmcn
subject has been codified by the Sale of Goods Act,

1893 {b). This Act defines " goods " as including all

chattels personal other than things in action and

money ; and the term includes emblements, industrial

growing crops, and things attached to or forming part

of the land which was agreed to be severed before sale

or under the contract of sale (c). A contract of sale of

goods may be defined as a contract whereby the seller

transfers, or agrees to transfer, the property in goods to

the buyer for a money consideration, called the price.

Where under a contract of sale the property in the

goods is transferred from the seller to the buyer, the

contract is called a sale. Where the transfer of the

property in the goods is to take place at a future time,

or subject to some condition thereafter to be fulfilled,

the contract is called an agreement to sell ; and an

agreement to sell becomes a sale when the time elapses,

or the conditions are fulfilled, subject to which the

property in the goods is to be transferred {d).

When a contract of sale of goods is entered into it is Points as to

the duty of the seller to deliver them, and of the buyer aecepTancrof

to accept and pay for them, in accordance with the =°'^*^^-

terms of the contract (e), and delivery of the goods and

payment of the price are concurrent conditions (/).

(a) As to the title to goods, see post, Part II., " Torts," ch. iii.

{h) s6 & 57 Vict. 0. 71. (c) Sect. 62.

(d) Sect. I. (e) Sect 27.

(/) Sect. 28. ...
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Place of

delivery.

Delivery to

a carrier.

Deterioration

durius' transit.

Examination
of goods
by buyer.

Rejection of

groods.

Whether the

property in

Whether it is for the buyer to take possession of the

goods, or for the seller to send them to the buyer, is a

question depending in each case on the contract ; but

apart from this, the place of delivery is the seller's

place of business, if he has one, and if not his residence,

except that if the contract is for the sale of specific

goods, which to the knowledge of the parties when the

contract is made are in some other place, then that

place is the place for delivery (g). Where under the

contract the seller is authorised or required to send the

goods to the buyer, delivery to a carrier for transmis-

sion to the buyer is p'rimd facie a delivery to the buyer
;

but when goods are sent by the seller to the buyer by

a route involving sea transit, under circumstances in

which it is usual to insure, the seller must give such

notice to the buj^er as may enable him to insure them
during their sea transit, and if the seller fails to do so,

the goods are deemed to be at his risk during such sea

transit (h). Where the seller agrees to deliver goods at

his own risk, the buyer nevertheless takes any risk of

deterioration in the goods necessarily incident to the

course of transit (i). When goods are delivered, the

buyer should examine them, and accept or reject

them according to whether they are or are not in con-

formity with the contract, and he cannot be deemed to

have accepted them until he has had a reasonable oppor-

tunity of examining them {J) ; and he will be deemed
to have accepted them Avhen he so intimates to the

seller, or when he does any act in relation to the goods

which is inconsistent with the ownership of the seller,

or when, after the lapse of a reasonable time, he retains

the goods without intimating to the seller that he has

rejected them (k). If the buyer, being entitled to do

so, rejects the goods, he is not bound to return them to

the seller, but it is sufficient if he intimates to the

seller that he refuses to accept them (/).

The majority of contracts for the sale of goods are

(g) 56 & 57 Vict. c. 71, s. 29. (A) Sect. 32.

(i) Sect. ST,. (j) Sect. 34.
(k) Sect. 35. (/) Sect. 36.
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simple and plain in their nature, but in very many such goods has

contracts intricate and difficult points arise as to the
'^'"'''^*''

'

passing of the property in the goods, and the relative

rights of the seller and buyer in the subject-matter of

the contract ; and whether the property in goods has

passed under a contract is frequently a question of in-

tention, to be gathered from the expressions made use

of in the contract, and the surrounding circumstances.

If goods, on being sold, are actually delivered over to

the buyer, or, being in the possession of a third person,

he acknowledges to the buyer that he holds the goods for

him, there can ordinarily be no doubt whatever of the

property at once passing to him ; but in many cases the

goods may remain in the possession of the seller whilst

the property in them has passed to and is vested in the

buyer, so that any loss happening to them would have

to be borne by the latter. It is necessary, therefore, to

specially consider the question as to when the property

passes in goods under a contract for their sale, bearing

in mind that the goods are at the risk of the person in

whom the property is vested (m).

The Sale of Goods Act, 1893 (/;), provides that, with as to property

regard to a contract for the sale of unascertained goods, ascertained,

"^

no property in the goods is transferred to the buyer
Toods^'j^s^rcc-

unless and until the goods are ascertained (0) ; but that tiveiy.

with regard to specific (^>) goods, the property in them is

transferred to the buyer at such time as the parties to the

contract intend it to be transferred ; and to arrive at this

intention, regard is to be had to the terms of the contract,

the conduct of the parties, and the circumstances of the

case ((7). The Act then goes on to provide (?-), that unless a

different intention ajJi^mrs (rr), the following rules are to

be observed for ascertaining the intention of the parties

as to the time at which the property in the goods is to

pass to the buyer :

—

(m) 56 & 57 Vict. c. 71. s. 20. (w) 56 & 57 Vict. c. 71.

(o) Sect. 16.

(p) i.e., goods identified and agreed upon at the time a contract of

sale is made, sec. 62.

(q) Sect. 17. (r) Sect. 18. (rr) Weinerv. Gill(igo6), 2 K. B. 574.
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Rule I. Where there is an unconditional contract

for the sale of specific goods in a deliverable state, the

property in the goods passes to the buyer when the

contract is made, and it is immaterial whether the

time of payment, or the time of delivery, or both, be

postponed (s).

Rule 2. Where there is a contract for the sale of

specific goods, and the seller is bound to do something

to the goods for the purpose of putting them into a

deliverable state, the property does not pass until such

thing be done and the buyer has notice thereof.

Rule 3. Where there is a contract for sale of

specific goods in a deliverable state, but the seller is

bound to weigh, measure, test, or do some other act or

thing with reference to the goods for the purpose of

ascertaining the price, the property does not pass until

such act or thing be done, and the buyer has notice

thereof.

Rule 4. When goods are delivered to the buyer on

approval, or " on sale or return," or other similar

terms (t), the property therein passes to the buyer

—

(i) When he signifies his approval or acceptance to the

seller, or does any other act adopting the transac-

tion (it)
;

(ii) If he does not signify his approval or

acceptance to the seller, but retains the goods without

giving notice of rejection, then, if a time has been fixed

for the return of the goods, on the expiration of such

time, and, if no time has been fixed, on the expiration

(.s) e.g., Tarling v. Baxter (1827), 6 B. & C. 360, where B. agreed to

sell A. a certain stack of hay to be paid for on ensuing 4th February
and to be removed in May following.

(0 e.g., on trial, Ellis v. Mortimer (1865), i B. & P. N. R. 257, or on
approbation (Blatickensee v. Bleiberg (1885), 2 T. L. R. 36.

(u) Thus in Kirkham v. Atlenborough (1897), (i Q- ^- 201 ; 66 L. J.

Q. B. 149 ; 75 L. T. 543). the plaintiff was a jeweller, and sent goods
to W. " on sale or return." W. pawned the goods with the defendant.

It was held that W. by the act of pawning had adopted the transaction,

and therefore the property had passed to W., and consequently the
defendant had a good title. But where a retailer delivered goods to a
person who was to pay cash or return them in a day or so, and he
fraudulently pawned them, it was held that the property did not pass

and that the retailer could recover the goods from the pawnbroker
without compensation (Weiiier v. Gill, 1906, 2 K. B. S74 ; 75 L- J- K. B.

916 ; 95 L. T. 438).
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of a reasonable time. What is a reasonable time is a

question of fact.

Rule 5. (i) Where there is a contract for sale of

unascertained or future {v) goods by description, and
goods of that description (»), and in a deliverable state,

are unconditionally appropriated to the contract, either

by the seller with the assent of the buyer, or by the

buyer with the assent of the seller, the property in the

goods thereupon passes to the buyer. Such assent may
be express or implied, and may be given either before

or after the appropriation is made, (ii) Where, in

pursuance of the contract, the seller delivers the goods

to the buyer, or to a carrier or other bailee (whether

named by the buyer or not), for the purpose of trans-

mission to the buyer, and does not reserve the right

of disposal, he is deemed to have unconditionally

appropriated the goods to the contract.

These rules, thus specifically formulated by the Sale instances of

of Goods Act, 1893, are in substance the result of a pro^^e^tyTn

number of decisions to which it is now unnecessary ^°°^'^ '^"°** ^^^
J pass.

to refer ; but with regard to them it may be well to

specially notice some instances of cases in which the

transaction may be simply inchoate and incomplete,

and not pass any property in the goods, by reason of

the contract shewing that there is no present intention

to pass the property. Thus, in one case, where, on a zaiiurn v.

contract for the sale of goods, it was, according to the
^"''*^"-

usage of trade, the duty of the seller to count them
out, and before he did so the goods were destroyed by

fire, it was held that the loss fell on the seller (x). In nufju v.

another case, turpentine was bought at an auction,
'^^'"<^"-

which, according to the conditions of sale, was to be

weighed, and before it was entirely weighed it was

destroyed by fire ; the Court held that the property

had not passed in that portion of the goods which had

(w) i.e., goods to be manufactured or acquired by the seller after the
making of the contract of sale, 56 & 57 Vict. c. 71, sees. 5, 62.

{w) Viyers v. Sanderson (1901), i Q. B. 608; 70 L. J. K. B. 383;
84 L. T. 464.

(z) Zcujury v. Ficrnell (1809), 2 Camp. 240.
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Arroinan v. not beeii Weighed (jj). And where the defendant had
contracted for the purchase of the trunks of certam

trees, and the custom of the trade was that he should

measure and mark the portions he wanted, and that

the seller should then cut off the rejected parts, it was

held that no property passed in the goods, although

the buyer had so measured and marked them, until

the rejected parts had been actually severed by the

seller (a). And where the buyer of a horse on sale

Fjphkk V. or return had eight days in which to return it, and it

died within that time without his fault, it was held

that the property had not passed and the seller could

not sue for the price («).

wiieu pro- Where goods, part of an entire bulk, are sold, no
perty i);issi!8 iu

. ,

i^ootis part of property passes m them until separated and set apart

from the bulk and absolutely appropriated to the

buyer (b). It is sometimes the seller, and sometimes

the buyer, who has the right of selecting the particular

goods from the entire bulk ; and the rule is, that " the

party who by the agreement is to do the first act

which, from its nature, cannot be done until the elec-

tion is determined, has authority to make the choice

in order that he may be able to do that first act ; and,

when once he has done that act, the election has been

irrevocably determined, but till then he may change

his mind " (c). An instance of when the right of appro-

priation will be in the buyer may be found in the case

of the sale of a certain number of bricks out of a stack

of bricks, and it is provided that the buyer shall send

his cart and fetch them away. Here the first act has

to be done by the buyer, and he, therefore, has the

right of appropriation. He may choose which of the

bricks he likes, but as soon as he has once put them

in his cart to be taken away, the appropriation is com-

(y) Rugg v. 3IineU {1809), 11 East, 210.

(2) Acranian v. Morrice (1849), 8 C. B. 449.

{a) Klphick v. Barnes (1880). 5 C. P. D. 321 ; 49 L. J. C. P.

29 W. R. 139.

(/>) See Dixon v. Yales {1833), 5 B. & Ad. 313.

(c) Benjamin on Sale, 342.
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plote and the property has passed. But if in such a

case the contract was that the seller should load the

bricks into the buyer's cart, here the right of appro-

priation would be in the seller, for the first act is to

bo done by him ; and in all cases of appropriation by

the seller such appropriation must be assented to by
the buyer before the property will pass ; but if it is

made in pursuance of and as a term of the contract,

the assent is presumed, and it is conclusive (c?). Inwheutiie

the case also of a contract to make any article (though jJass^Jia oooiis

an action would of course lie for the breach of the ^"^ ^^ ^'^'i^-

contract), the property therein will not pass until there

has been a subsequent appropriation thereof made by

the seller, and such appropriation has been assented to

by the buyer. And so also a grant of goods not in

existence, or not belonging either actually or poten-

tially to the grantor at the time, is of no effect unless

the grant is afterwards in some way ratified by him
after acquiring a property in them (c). The mere fact

of the price not being mentioned in the contract does

not prevent the property passing, for it may be either

a price to be thereafter agreed on, or determined in the

course of dealing between the parties, or what the

things are reasonably worth (/). If, however, there is Agreement

an agreement to sell goods at a price to be fixed by vauiatiou.

the valuation of a third party who cannot or does not

make such valuation, then the agreement is avoided

;

but if the goods, or any part of them, have been

delivered to and appropriated by the buyer, he must

pay a reasonable price for them. And if such third

party is prevented from making the valuation by the

fault of the seller or buyer, the party not in fault may
maintain an action for damages against the party in

fault (r/).

The Sale of Goods Act, 1893, also provides (/t) that Reservation

1^
of right of

. . disposal.
{a) Benjamin on Sale, 342.
{(') Robinson v. Macdonncl (1816), 5 M. & S. 228.

(/) 56 & 57 Vict. c. 71, s. 8 ; Acehcd v. Lcmj (1834), 10 Bing. 376;
Hondly v. M-Luinc (1834), 10 Bing. 482; Joyce v. Swnnn (1864), 17

C. B. N. S. 84. (r/) 56 & 57 Vict. c. 71, s. 9.

{h) Ibid., s. 19 (i).

G
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where there is a contract for the sale of specific goods,

or Avhere goods are subsequently appropriated to the

contract, the seller may specially reserve the right of

disposal of the goods until certain conditions are ful-

filled ; and in such a case, notwithstanding the delivery

of the goods to the buyer, or to a carrier or other

bailee for transmission to him, the property does not

pass until the conditions are fulfilled. When goods

are shipped, and by the bill of lading they are deliver-

able to the order of the seller or his agent, the seller

is prima facie deemed to reserve the right of dis-

posal (i) ; and when the seller of goods draws on the

buyer for the price, and transmits the bill of exchange

and bill of lading to the buyer together, to secure

acceptance or payment of the bill of exchange, the

buyer is bound to return the bill of lading if he does

not honour the bill of exchange, and if he wrongfully

retains the bill of lading the property in the goods

does not pass to him (/j).

General Upou the qucstiou of whcu the property in goods

question of passcs, it Avill be fouud that it is a fairly correct

iu^oooar^'"'^'^
answer to say that, as a general rule, the property will

passes. 2)ass wherc there is a valid and co7nplcte contract, provided

that the goods are in existence, and no act remains to he

done to them, or the buyer has acquired possession of the

goods.

The effect of Where there is a contract for the sale of specific
goo hpeiihi-

gQQ^g^ g^j^^j ^Y^Q goods, without the knowledge of the

seller, have perished at the time when the contract is

made, the contract is void (/) ; and where there is an

agreement to sell specific goods, and subsequently the

goods, without any fault of the buyer or seller, perish

hefore the risk passes to the hvycr, the agreement is

thereby avoided [m).

(i) 56 & 57 Vict. s. 19 (2). (k) Ibid., s. 19 (3).

{/) 56 & 57 Viet. c. 71, s. 6 ; sec Onulurier v. HaMie (1S50), 5 H. L. Oa.

(m) Sect. 7 ; Elphirh v. Barnes (iSSu), 5 C. P. D. 321 ; 49 L. J. C. P.

698.
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Contracts as to goods arc in many cases required by

statute to be by writing.

By section 4 of the Statute of Frauds (n) it is 4t'» section of

provided that no action shall be brought whereby to Frauds as

charge any defendant upon (intei^ alia) any contract "^p^j^^^^'^^^^j.

not to bo performed within one year from the making sale of goods,

thereof. This section has already been discussed (o),

and with regard to this portion of it, it is sufficient

here to say that, applying to all contracts not to be

performed within a year, it includes contracts as to

goods. With regard, however, specially to contracts

for the sale of goods, section 17 of the Statute of

Frauds, and the amendment thereof contained in section

7 of Lord Tenterden's Act (p), were until lately the

important enactments, but these provisions have been saie of Goods

repealed and substantially re-enacted by section 4 of
^ f^ substitT*'

the Sale of Goods Act, 1803, which provides as "^i"" f"/ J^tii'
' " ^

'

^ sect, of Statute

follows :

—

of Frauds as

" I. A contract for the sale of any goods of the value Lord TentJr-

of ^10 or upwards shall not be enforceable by action ^®°'* ^'^'^'

unless the buyer shall accept part of the goods so sold,

and actually receive the same, or give something in

earnest to bind the contract, or in part payment, or

unless some note or memorandum in writing of the

contract be made, and signed by the party to be charged,

or his agent in that behalf.

" 2. The provisions of this section apply to every

such contract, notwithstanding that the goods may be

intended to be delivered at some future time, or may
not at the time of such contract be actually made,

procured, or provided, or fit or ready for delivery, or

some act may be requisite for the making or complet-

ing thereof, or rendering the same fit for delivery.

" 3. There is an acceptance of the goods within the

meaning of this section when the buyer does any act

in relation to the goods which recognises a pre-existing

contract of sale, whether there be an acceptance in

performance of the contract or not."

()i) 29 Car. II. c. 3. (o) JH/e,pp. 50-57. (p) 9 Geo. IV. c, 14, s. 7,
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\Vritiiig not

absolutely

necessary.

Distinction

between
earnest and
part payment.

What will

amount to

eai-nest or

part payment.

Korton v.

Jifirison.

As to accept-

ance and
receipt,

Kecognition of

the contract
reqiili'cd.

The memorandum required as sufficient evidence of

a contract Las been before touched on in treating of

the Statute of Frauds generally (q). What has been

there remarked is equally applicable to section 4 of

the Sale of Goods Act, 1893, and the student will note

that writing is not, under the latter enactment, an

absolute essential (as neither was it under section 17
of the Statute of Frauds), as there may be instead

either part payment, or earnest, or acceptance and

receipt.

Earnest is a matter quite distinct from part pay-

ment, being some gift or token given by a buj'er to a

seller, not on account, but quite irrespective of the

price
;
part payment is simply an actual payment of

money on account of the price. The giving of earnest

is not a course adopted often now, though of course,

part payment is frequently (r).

On the point of part payment, it may be noticed

that an actual payment is necessary, so that what is

called in the north of England " striking off" a bargain,

i.e., drawing the edge of a shilling over the hand of the

seller and not paying him the money, is not suffi-

cient (s) ; but delivery of a bill of exchange or

promissory note is, because it amounts to payment
until dishonoured (t). Retention of mone}^ owing by
the seller to the buyer, is not " part payment " sufficient

to satisfy the statute, if the agreement for retention or

set ofi is one of the terms of the contract of sale («).

The acceptance and receipt require a slightly more
detailed explanation.

The words of the statute are, '' accept part of the

goods so sold and actually receive the same ;" and it

(q) Ante, pp. 57-59.
(r) See Benjamin on Sale, 225 ; Howe v. Smith (1884), 27 Ch. D. 89 ;

32 W. R. 302 ; 55 L. J. Ch. 105 s ; 50 L. T. 373.
(.s) Neither i.s it giving something in earnest, Blenkinsop v. Clayton

(1817), 7 Taunt, 597.

(/) Chamherlyn v. Delarive (1767), 2 Wils. 253 ; see Benjamin on
Sale, 227.

(it) Norton v. Davison (1899), i Q. B. 401 ; 68 L. J. Q. B. 265 ; So
L. T. 139 ; Walker v. Niissey (1S47), 16 M. & W. 302.
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1

is provided that there is to be a sufficient acceptance

when the buyer docs any act in relation to the goods

which recognises a pre-existing contract of sale, whether

there is an acceptance in performance of the contract

or not. Thus there may be an acceptance and receipt

as evidentiary matter to satisfy the statute, and make
the contract one upon which an action can be brought,

altliough the buyer may still have the right to reject

the goods as not in accordance with sample. The

enactment is well illustrated by the case of Page r. Pfir/ewMor^nr^

Morgan (.«). There the plantiff had sold to the defendant

certain wheat, which was put into a barge in sacks and

sent to the defendant's mill, where it arrived in the

evening, and on the following morning, a portion of it

was by order of the defendant's foreman, hoisted up

into the mill and there examined with the sample. The

defendant then rejected the whole of the wheat on the

ground that it was not equal to sample, and the portion

examined was put back into the barge, and remained

there for some weeks, when it was sold by order of the

court. It was the custom at the defendant's mill not

to examine wheat whilst it was in the barge. The

plaintiff sued to recover damages from the defendant for

not accepting the wheat, and the jury having found

that it was in accordance with the sample, the defendant

objected that section 17 of the Statute of Frauds had

not been complied with. It was, however, held that

the taking part of the wheat into the mill to see if it

was equal to sample constituted " acceptance and

receipt " to satisfy the statute, for that what is required

is a recognition of the contract, and that though

acceptance and receipt are two distinct things, yet

receipt under such circumstances as to import a

recognition of a contract, is also the acceptance con-

templated by the statute (//). This case forms an exact

illustration of what is meant by the enactment on the

subject in the Sale of Goods Act, 1893 ; but notwith-

(a;) (1885) 15 Q. B. D. 228
; 54 L. .T. Q. B. 434 ; 53 L. T. 126.

{y) See also Abbott v. Wolsty (1895), 2 Q. B. 97 ; 64 L. J. Q. B. 5S7

;

72 L. T. 581 ; 43 W. R. 513.
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Summary ou
this point.

standing this, the student must not think that every
Every delivery mere delivery is sufficient, for there maybe many a
not sufficient. ^ ,

.

. , , ... '' ..
dehvery without there bemg m any way a recognition

of the contract, and that is what is wanted {z). How-
ever clearly the principle may be put, it must ever in

some cases be difficult of application.

To endeavour to sum up an answer to the question

of what will amount to a sufficient " acceptance and

actual receipt " within the statute, we shall be tolerably

correct in stating that there must he a delivery actual or

constructive, and the hvyer must hy his acts, either prior

to or contemporaneously ivith the receipt, have signified

his acceptance in some loay, hut that what is or is not

an acceptance is a question, principally of fact, depending

on the different circumstances of each piarticidar case, and

that all that is really required is an admission or recog-

nition of the contract.

Where goods are sold, not by private contract, but

by auction, the sale is complete when the auctioneer's

hammer falls, and until then a bidder may retract his

bid. A sale by auction may be notified to be subject

to a reserved or upset price ; and a right to bid may
also be expressly reserved, in which last case, but not

otherwise, the seller or any person for him may bid at

the auction. Subject to this, it is not lawful for the

seller to bid, or to employ any person to bid at the sale,

and if the seller or some one on his behalf does so bid,

the sale may be treated as fraudulent by the buyer (a).

The seller of goods may maintain an action against

the buyer for their price— (i) if the property has

passed to the buyer, who wrongfully neglects or refuses

to pay for the goods according to the contract ; or

(2) if under the contract of sale the price is payable on

a day certain, irrespective of delivery, and the buyer

wrongfully neglects or refuses to pay such price.

(2) Taylor v. Smith (1893), 2 Q. B. 65 ; 61 L. J. Q. B. 331 ; 6 7 L.T.

39, where looking at goods after they arrived at the wharf of the

buyer, without handling them, was held not a sufficient acceptance.

(a) 56 & 57 Vict. c. 71, s. 58.
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although the property in the goods has not passed and

the goods have not been appropriated to the con-

tract (b). In other cases, Avherc the buyer wrongfully

neglects or refuses to accept and pay for the goods, the

seller may maintain an action against him for

damages (c). Where the seller wrongfully neglects or

refuses to deliver goods contracted to be sold, the

buyer may maintain an action against the seller for

damages for non-delivery (d) ; but the buyer before

he can sue for non-delivery of the goods must have

paid or tendered the price, unless some period of credit

was agreed upon, for, subject to this, the seller has a

lien upon them for the price until actual delivery to

the buyer (e).

The seller of goods is deemed to be an unpaid seller, unpaid seller's

if the whole of the price has not been paid or tendered,
"°

or if a negociable instrument has been taken as con-

ditional payment and the condition has not been

fulfilled by ]-eason of dishonour or otherwise (/). Such

unpaid seller, although the property in the goods has

passed to the buyer, has by implication of law— (i) a

lien on the goods for the price while he has possession
;

(2) a right of stoppage in transitu; and (3) certain

rights of re-sale ; and if the property has not passed

to the buyer, a right of withholding delivery ([/).

A lien may be defined as the right in one man to Definition

retain that which is in his possession belonging to

another until certain demands of the possessor against

the owner are satisfied (h). A lien may be either

general, i.e., in respect of a general balance of account

due, e.g., the right of a solicitor to retain his client's

(6) Sect. 49. (c) Sect. 50.

(d) Sect. 51. As to getting specific delivery of the goods them-

selves, see post, p. 108. As to the measure of damages, see po>it, Part

III. eh. i.

(e) 56 & 57 Vict. c. 71, s. 39.

(/) Sect. 38. (g) Sect. 39.

[h) Hammonds v. Barclay (1801), 2 East at p. 235. The word " hen "

also denotes rights given by equity and by maritime law to creditors

to have certain specific property primarily applied to the satisfaction

of their demands, as distinct from the possessory lieu at common law.
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How lieu lost.

Lieu of seller.

A lien can
only exist be-

fore delivery.

A lien is a
passive rifjlit,

except in the

case of an inn-

keeper.

papers for a general balance due to him (i) ; or ^^rr?-

ticulcir, e.g., the ordinary right of a seller to retain

particular goods until payment of their price. The
law leans in favour of a particular, but against a

general lien, which will only be allowed when there is

a custom or contract to justify it. The lien in both

cases can only be commensurate with the interest of

the person through whom it arises, and it may be lost

by the seller taking a security for payment, e.g., a bill

of exchange or promissory note ; but if such instru-

ment is dishonoured, the right of lien will revive if the

instrument is still in the hands of the seller, though
not if outstanding in a third person's hand (/).

The unpaid seller has a lien on the goods, if there

was no stipulation for credit, or if the agreed term of

credit has expired, or if the buyer becomes insolvent

;

and may exercise such lien although he is in possession

of the goods as agent or bailee for the buyer (/.). The
lien is lost by waiver, or by delivery to a carrier for the

buyer without reserving the right of disposal, or by

delivery to the buyer or his agent {I) ; but the mere
marking by the buyer of goods remaining in the

vendor's possession, or putting his name upon them,

or other like acts, will not constitute a delivery suffi-

cient to deprive the seller of his right of lien {m).

When an unpaid seller has made part delivery of the

goods, he may exercise his right of lien on the re-

mainder, unless such part delivery has been made
under such circumstances as to shew an agreement to

waive the lien {n).

A lien is a right of a passive nature, and does not

ordinarily confer on the person possessing such right

(i) Factors, wharfingers, dyers, bankers and stockbrokers have also

a general lien, Re London and Globe Finance Corporation (1902), 2 Ch.

416.

(/) Gunn V. BolcTcow (1875), L. R. 10 Ch. App. 491 ; 44 L. J. Ch. 732.
\k) 56 & 57 Vict. c. 71, s. 41.

(0 Sect. 43.
(to) D^xon V. Yates (1833), 5 B. & Ad. 313 ; Marvin v. Wallace (1856),

25 L. J. (Q. B.), 369.
(w) 56 & 57 Vict. c. 71, s. 42.



AND HEREIN OF BAILMENTS. IO5

any power to sell the goods (o). But an unpaid seller

of goods has a right of re-sale in certain cases, as

presently mentioned (p) ; and the Innkeepers Act,

1878(5'), enacts that if a guest shall become indebted

to an innkeeper, and shall deposit or leave any personal

effects with him or in his inn or adjacent premises for

the space of six weeks, such innkeeper, after having

advertised a month previously in one London news-

paper, and one country newspaper circulating in the

district, a notice describing the goods, and giving (if

known) the name of the owner or person who deposited

the goods, and of his intention to sell, may duly sell

the same by public auction. Any surplus after paying

the debt and expenses is to be paid to the person who
left or deposited such goods.

To a certain extent also a solicitor has, under the ^^'i in oue

provisions of the Solicitors Act, i860 (r), a lien of an solicitor,

active kind, as mentioned hereafter (.s).

Closely akin to the right of lien, is the further right Definition of

of stoppage in transitu, which is the right of the seller tmnsuu.

to stop goods after they have left his possession, but

are in course of transit to the buyer, on hearing of the

batter's bankruptcy or insolvency [t). The doctrine of tiic doctrine

. X -^ i.111 ^ c comes from
stoppage v)i transitu seems to have been borrowed irom equity.

equity (w), and the right, us its name imports, only

exists while the goods are in transit, a matter not

always easy to determine, for there may be cases of

constructive possession of the buyer. The subject Duraiiou of

is now dealt with by section 45 of the Sale of Goods '''^** *

Act, 1893, which enacts as follows:

—

I, Goods are deemed to be in course of transit

from the time when they are delivered to a carrier by

(0) Per Alderson, B., White, v. Speltigue (1845), 13 M. & W. 60S.

ip) See post, p. 107.

(q) 41 & 42 Vict. c. 38.

(r) 23 & 24 Vict. c. 127, s. 28.

(s) Post, p. 226.

(t) 56 & 57 Vict. c. 71, s. 44.
(u) Wiseman v. Vandepiit (1690), 2 Vern, 203, seems to be the first case

in which it was acted upon. Tlie doctrine was clearly established by
Lickbarrow v. Mason {1787), i S. L. C. 693 ; 2 T. R. 93.



I06 OF CONTRACTS AS TO GOODS,

land or water, or other bailee, for the purpose of trans-

mission to the buyer, until the buyer, or his agent in

that behalf, takes delivery of them from such carrier

or other bailee.

2. If the buyer or his agent in that ^behalf obtains

delivery of the goods before their arrival at the ap-

pointed destination, the transit is at an end.

3. If, after the arrival of the goods at the appointed

destination, the carrier or other bailee acknowledges to

the buyer or his agent that he holds the goods on his

behalf, and continues in possession of them as bailee

for the buyer or his agent, the transit is at an end (x),

and it is immaterial that a further destination for the

goods may have been indicated by the buyer.

4. If the goods are rejected by the buyer, and the

carrier or other bailee continues in possession of them,

the transit is not deemed to be at an end, even if the

seller has refused to receive them back.

5. When goods are delivered to a ship chartered by

the buyer, it is a question depending on the circum-

stances of the particular case whether they are in the

possession of the master as a carrier, or as agent to

the buyer.

6. Where the carrier, or other bailee, wrongfully

refuses to deliver the goods to the buyer, or his agent

in that behalf, the transit is deemed to be at an end.

7. Where part delivery of the goods has been made
to the buyer, or his agent in that behalf, the remainder

of the goods may be stopped ioi transitu, unless such

part delivery has been made under such circumstances

as to shew an agreement to give up possession of the

whole of the goods (y).

How the For the seller of goods to exercise the right of stop-

btoppage in pagfc in transitu, it is not essential that he should actually
transitu may r n

, t np ^ i

be exercised, scizo the goods, but the Stoppage may be enected by

giving a notice to the carrier or other forwarding agent.

If a servant of the carrier is conveying the goods, notice

{oc) Taylor v. G. E. Ry. (1901), i K. B. 774; 70 L. J. K. B. 499;
84 L. T. 770.

{y) 56 & 57 Vict. c. 71, s. 45.
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may be given to the servant or the principal ; but if

to the principal, it must be given in time to enable

him to inform the servant before he delivers them (s).

When notice of stoppage in transitu is given to a

shipoAvner, it seems the Act imposes on him the

duty to transmit the notice to the master of the

ship with reasonable diligence ; and if he fails to do so,

and the goods are in consequence delivered to the

insolvent buyer, the shipowner is liable to an action

for wrongful conversion and also for breach of duty

under section 57 {a).

The mere exercise of a right of lien, or a riu^ht of Effect of exer-

stoppage in transitu, by an unpaid seller, does not [^^Qor^top.
°

rescind the contract of sale (h), althouo'li where an p-'^^^
f"

. , T
transitu,

unpaid seller has exercised such a right and re-sells

the goods, the buyer acquires a good title as against

the original buyer (c). The unpaid seller can also RSgiit oi re-

re-sell the goods and recover from the original buyer
"'

damages for any loss caused by his breach of contract,

where the goods are perishable, or where he gives

notice to the buyer of his intention to re-sell, and the

buyer docs not within a reasonable time pay or tender

the price (d). Also where the seller has expressly

reserved a right of re-sale in case the buyer makes de-

fault, and on such a default he accordingly re-sells,

the original contract is in that case rescinded, but

without prejudice to any claim the seller may have for

damages (c).

If, whilst the goods are in course of transit, and Effect of saie

not paid for, the buyer sells them to another without during course

the seller's consent, the right of stoppage in transitu °* '^'ansit.

nevertheless remains in the seller. If however, a

document of title to the goods, e.g., a bill of lading (/),

(2) 56 & 57 Vict. c. 71, s. 46.

(a) See Benjamin on Sale, 910.

(b) 56 & 57 Vict. c. 71, s. 48 (i). This enactment is in accordance

with the opinion expressed in Wentivorth v. Outhwaite, lo M. & W. 451.

(c) 56 & 57 Vict. c. 71, s. 48 (2).

{d) Sect. 48 (3).

(e) Sect. 48 (4).

(/) Any bill of lading, dock warrant, warehouse keeper's certificate,

and warrant or order for the delivery of goods, and any other docu-
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As to right

against a sub-

inirchascr.

Specific per-

formance of

contract to

sell "oods.

has been lawfully (r/) transferred to the buyer, who
then transfers such document to a person who takes

the same in good faith and for valuable consideration,

then, if such last-mentioned transfer was by way of

sale, the unpaid seller's right is defeated, and if by way
of pledge or other disposition for value, the unpaid

seller's right can only be exercised subject to the

rights of the transferee (h). It will be observed that

in the case of a sale accompanied by a transfer of the

bill of lading, or other document of title, the seller's

right is absolutely defeated, and therefore, even if

the sub-purchase-money has not been paid, it appears

that the unpaid seller has no right to intercept that,

or a sufficient part of it, to satisfy what is owing to

him {i).

The respective rights of the seller and buyer on

breach of a contract for the sale of goods have

already been noticed (k), but in addition it is provided

by the Sale of Goods Act, 1893 (/), that in any action

for breach of contract to deliver specific or ascertained

goods, the Court may, if it thinks fit, on the applica-

tion of the plaintiff, by its judgment or decree direct

that the contract shall be performed specifically, without

giving the defendant the option of retaining the goods

on payment of damages. The judgment or decree

ment used in the ordinary course of business as proof of the possession

or control of goods, and authorising or purporting to authorise, either

by indorsement or by delivery, the possessor of the document to transfer

or receive goods thereby represented, is a " document of title "—56 &
57 Vict. c. 71, s. 62

; 52 & 53 Vict. c. 45, s. I (4).

{g) See Cahn v. Pockett's Bristol Channel Steam Packet Co. (1899),
I Q. B. 643 ; 68 L. J. Q. B. 515 ; 80 L. T. 269.

[h) 56 & 57 Vict, c. 71, s. 47. This enactment embodies the effect

of the case of Lickbarrow v. Mason (1789), i S. L. C. 693 and the Factors
Act, 1889 (52 & 53 Vict. c. 45, s. 10).

{i) The contrary was decided before the Sale of Goods Act, 1893, in

Ex parte Golding (18S0), 13 Ch. D. 628 ; 42 L. T. 220 ; 48 W. R. 481 ;

and Ex parte Falk, re Kicll (1880), 14 Ch. D. 446 ; 42 L. T. 780 ; 28 W. R.

485 ; but these decisions were dissented from by Lord Selborne m
Kemp v. Falk (1882), 7 App. Cas. 573 ; 52 L. J. Ch. 167, and Lord
Selborne's opinion has apparently been adopted by the Act (sect. 47),
which, as above stated, sjicaks of the seller's right as being defeated
(see Benjamin on Sale, 923).

[k) Ante, pp. 102, 103.

(I) 56 & 57 Vict. c. 71, s. 52. This is almost identical with the former
provision of 19 & 20 Vict. c. 97, s. 2.
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may be unconditional, or upon such terms and condi-

tions as to damages, payment of price, and otherwise

as to the Court may seem just, and the apphcation by

the plaintiff may be made at anytime before judgment
or decree.

A Avarranty is sometimes given by a vendor of goods Defmiuon of

on their sale. A warranty is defined as an agreement' "^'

with reference to goods which are the subject of a

contract of sale, but collateral to the main purpose of

such contract, the breach of which gives rise to a claim

for damages, but not to a right to reject the goods

and treat the contract as repudiated {m). A warranty Distinctions

must be carefully distinguished both from a condition
l^!i7i.au"v,

and from misrepresentation. A warranty is made condition, and
*- •'. misi-epix'senta-

contemporaneously with the contract, and its breach tion.

does not vitiate the contract, but the buyer may set

up against the seller the breach of warranty in diminu-

tion or extinction of the price, or may maintain an

action against the seller for damages for the breach of

Avarranty, and if necessary he has both such rights (n).

A condition is, however, an essential term of a con-

tract, a breach of Avhich entitles the buyer to reject

the goods and treat the contract as at an end. It is

not always easy to determine whether a certain term

in a contract is a warranty or a condition, and, as was

stated in one case, " There is no Avay of deciding the

question except by looking at the contract in the light

of the surrounding circumstances, and then making

up one's mind whether the intention of the parties Avill

best be carried out by treating the promise as a

Avarranty sounding only in damages, or as a condition

precedent, by the failure to perform Avhich the other

party is relieved of his liability " (o). This is sub- Provisions of

stantially the effect also of the provisions upon the "^'^ctliSgaras^to

subject now contained in the Sale of Goods Act, *=""'*"'»"« '^"'^

«J WiirrautR'S.

(m) 56 & 57 Vict. c. 71, s. 62.

(n) 56 & 57 Vict. c. 71, s. 53.

(o) Per Bowen, L. J., in Bentsen v. Taylor (1893), 2 Q. B. 274; 63
L. J. Q. B. 15 ; 69 L. T. 487. See also on the distinction between
warranty and condition, Behn v. Burnestt (1862), 3 B. & S. 751 ; 32 L. J.

Q. B. 204 ; BeAtini v. Gye (1876), i Q. B. D. 183 ; 45 L. J. Q. B. 209.
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1893 {p), wliicli enacts that the matter must depend
in each case on the construction of the contract, and
that a stipulation may be a condition, though called

a warranty in the contract. It is also provided by this

statute {q), that where a contract of sale is subject to

any condition to be fulfilled by the seller, the buyer

may waive the condition, or may elect to treat the

breach of such condition as a breach of warranty, and
not as a ground for its repudiation ; and that where

a contract of sale is not severable, and the buyer has

accepted the goods or part thereof, or where the con-

tract is for specific goods, the property in which has

passed to the buyer, the breach of any condition to be

fulfilled by the seller can only be treated as a breach

of warranty, and not as a ground for rejecting the

goods and treating the contract as repudiated, unless

there be a term of the contract, express or implied, to

Misrepresenta- that effect (r). As regards misrepresentation, that is a

matter that precedes and induces the contract, and

gives the person to whom it is made the right to

repudiate it.

Warranty
subsequent to

sale bad.

Wliat will

amount to

a warranty.

f'Jiandelor

Lojttis.

On an express warranty, it must be noticed that if

made subsequently to the contract, it will be void un-

less it is given for a new and valuable consideration (s).

As to what will, and what will not, amount to a war-

ranty, the rule at the present day has been Avell stated

to be that " every affirmation at the time of sale of

personal chattels is a warranty, provided it appears to

have been so intended " (t). It Avould appear upon
this rule, that the well-knoAvn ease of Ohandelor v.

Lopus («) would now be decided differently, for there,

on the sale of a stone, it was affirmed that it was a

bezoar stone, and yet it was held no action lay. How-
ever, if, on any contract for sale, the words used merely

fanount to a puffing of the articles, no action will lie

;

(r) Sect. II.

('/>) 56 & 57 Vict. c. 71, s. II.

((/) Ibid.

(.s) Ruscorla v. Thoman (1842), 3 Q. B, 234.

(t) Per Buller, J., in Padey v. Freeman (1789), 3 T. R. 51.

{«) (1603), 2 S. L. C. 54 ; Ci'o. Jac. 4.
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and though the above rule is plain, yet the most that

can be said on it is that it must be a question of inten-

tion in each particular case. As an instance of implied implied

warranty may be mentioned the fact that on the sale

of certain defined goods there is an implied warranty

that they exist and are capable of transfer ; and again

an implied warranty may arise sometimes by the mere

custom or usage of some particular trade or business,

or from the necessities of the case. Implied warranty

is in all cases founded on the presumed intention of

the parties, and on reason. The implication which the

law draws from what must obviously have been the

intention of the parties, is drawn with the object of

giving efficacy to the transaction, and preventing such

a failure of consideration as cannot have been within

the contemplation of either side. Probably in all cases

of implied warranties it will be found that the law is

raising an implication from the presumed intention of

the parties, with the object of giving to the transaction

such efficacy as both parties must have intended that

at all events it should have (.';).

Where a person sells goods, unless the circumstances warranty
. , ^

,

°
. ...,,. of title.

of the case shew a contrary intention (//), the law im-

plies (
I

) a condition that the seller has a right to sell

the goods and (2) a warranty that the buyer shall

have and enjoy quiet possession of the goods, free from

any charge or incumbrance in favour of any third
.

party, not declared or known to the buyer (z).

On the sale of Q:oods words may be used which will As to warranty
°

„ .
"^ , ^ of quantity.

amount to a warranty or quantity, but many cases or

statements as to quantity amount to nothing more

than words of estimate or expectancy (a). If the

seller delivers to the buyer goods of less quantity

than he contracted to sell, the buyer may reject them,

(.r) Per Bowen, L.J., in The Moorcock (1889), 14 P- D- 64 ; 58 L. J. P.

73 ; 60 L. T. 654.

(y) As for example, a sale by a sheriff, who is only bonnd by an

implied wan-anty that he is not aware of any defect of title : Peto v.

Blades (1814), 5 Taunt, 657.
(z) 56 & 57 Vict. c. 71, s. 12.

(a) See M Lay v. Perry (1881), 44 L. T. 152,
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but if he accept tlie goods so delivered, he must pay

for them at the contract rate (h). If the seller delivers

goods larger in quantity than what he contracted to

sell, the buyer may accept the goods included in the

contract and reject the rest, or he may reject the whole,

or he may accept the whole of the goods so delivered,

in which case he must pay for them at the contract

rate (c).

Condition, or There is, generall}^, no implied condition or warranty

quality or lit- as to the quality of goods, or of their fitness for any

particular purpose, the maxim caveat emptor (let the

buj^er beware) applying (d). To this general rule

there are, however, various exceptions, the chief of

which are as follows:

—

1. Where there is a contract for the sale of goods

by description, there is an implied condition that the

goods shall correspond with the description (e).

2. Where the buyer expressly or by implication

makes known to the seller the particular purpose for

which the goods are required, so as to shew that he

relies on the seller's skill . or judgment, and the goods

are of a description which it is the course of the

seller's business to supply, there is an implied con-

dition that the goods shall be reasonably fit for such

purpose (/). But if the contract is for the sale of a

specified article under its patent or other trade name,

there is no implied condition as to its fitness for any

particular purpose (r/).

3. Where goods are bought by description from a

seller who deals in goods of that description, there is

an implied condition that they shall be of merchant-

able quality ; but if the buyer has examined the goods.

(b) 56 & 57 Vict. c. 71, sec. 30.

(c) 56 & 57 Vict. 0. 71, s. 30. (d) Sect. 14.

(c) Sect. 13. Varley v. Whipp (1900), i Q. B. 51 3 ; 69 L. J. Q. B. 333.

(/) Sect. 14. See Randall v. New.son, 2 Q. B. D.' 102 ; 46 L. J. Q.B.
256 ; Priest v. Last (1903), 2 K. B. 148 ; 72 L. J. K. B. 657 ; 89 L. T.

33 ; Wre7i v. Holt (1903), i K. B. 610 ; 72 L. J. K. B. 370 ; Frost v.

Aylesbury Dairy Co. (1905), i K. B. 608
; 74 L. J. K. B. 386.

(g) Sect. 14. See Chanter v. Hopkins (1838), 4 M. & \V. 399; Paul
V. Glasgow Corporalion (1901), 3 F. 119.
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there is no implied condition as regards defects which

such examination ought to have revealed {It).

4. Where goods are sold by sample, there are im-

plied conditions that the bulk shall correspond with

the sample in quality, that the buyer shall have a

reasonable opportunity of comparing the bulk with

the sample, and that the goods shall be free from

any defect rendering them unmerchantable, which

would not be apparent on reasonable examination of

the sample (i).

5. Where any article is sold with a trade-mark,

label, or ticket, &c., thereon, or any statement thereon

of the weight, quantity, or quality thereof, a warranty

is implied that the trade-mark, label, or ticket, &c.,

is genuine and true, and that any such statement

is not in any material respect false, unless the con-

trary is expressed in writing, signed by or on behalf

of the seller, and delivered to and accepted by the

buyer (Jc).

6. By the Fertilisers and Feeding Stuffs Act, 1906 (/),

a warranty is implied, on the sale of an article for use

as food for cattle or poultry, that the article is suitable

for feeding purposes, and the invoice which the seller

of manufactured or artificially prepared fertilisers or

feeding stuffs is bound to give to the buyer is a war-

ranty of the statements contained in it.

7. An implied Avarranty or condition as to quality or

fitness for a particular purpose may be annexed by the

usage of trade to a contract for sale of goods (m), un-

less negatived or varied by express contract or by the

course of dealing or usage binding both parties (»).

(h) 56 & 57 Vict. c. 71, s. 14. See Jones v. Just (i860), L. R. 3
Q. B. 197 ; 37 L. J. Q. B. 89.

(t) 56 & 57 Vict. c. 71, s. 15. Drinnmond v. Van Ingen (1887), 12

App. Cas. 284; 56 L. J. Q. B. 563 ; 57 L. T. i. It will be observed
that ill the four exceptions given above, the word " condition " is used,
not " warranty." As to the right conferred by reason of the breach of

such condition, viz., whether the other party is entitled to reject the
goods, or only to sue for damages, see sect. 12 (c) ante, p. 109.

[k) 50 & 51 Vict. c. 28, s. 17. As to trade-marks generally, see

fost, pp. 222, 223.

[1) 6 Edward VII. c. 27.

(m) 56 & 57 Vict. c. 71, sect. 14 {3).

[n) Ibid., sect. 55.

H
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A warranty If a fact is knowii to a purchaser at the time of the

fe^ndto"^^^" sale, or might have been so knoAvn to him (take for in-

apparent staiice, the famiUar exami^lc of a horse beint' warranted
defects.

sound, and wanting an ear or a tail), a warranty will

not protect the purchaser (o) ; and v/here an article is

sold expressly " with all faults," the only case of defect

for which the purchaser can sue the vendor is, where

the vendor has used artiiice to prevent the purchaser

discovering it, and it is not sufficient to merely show

that the vendor knew of the defect (2>).

Bills of sale. A vcry frcqucut and common mode of dealing with

goods is by bill of sale, which is an instrument used

for the purpose of effecting a transfer of personal

chattels from one person to another. The principal

Acts governing these instruments are the Bills of

Sale Act, 1878 ((j), which now only applies to bills

of sale given otherwise than as security for money,

and the Bills of Sale Amendment Act, 1882 (/), which

applies to all bills of sale given by way of security for

money, and which came into operation on ist November,
What inciudeii I 8 8 2". The Act of 1 878 under the term " bill of sale

"

includes assignments, transfers, declarations of trust

without transfer, and other assurances of personal

chattels, and also powers of attorney, or authorities or

licences to take possession of ]3ersonal chattels as

security for any debt, and also any agreement by

which a right in equity to any personal chattels or to

any charge or security thereon shall be conferred (s)

;

but it does not include assignments for the benefit

of creditors, ante- nuptial marriage settlements, or

settlements made in pursuance of an ante-nuptial

agreement (t), transfers of any ship or share therein,

transfers of goods in the ordinary course of business of

any trade or calling, bills of sale of goods in foreign

(o) 2 Bl. Corns. 165, 166.

(p) Per Heath, J., Pickering v. Dowson ^1813), 4 Taunt, 779.

(7) 41 & 42 Vict. c. 31.

(r) 45 & 46 Vict. c. 43,
(s) Lord's Trustee v. G. E. Ry. (1908), 2 K. B. 54 ; 77. L. J. K. B. 611.

(/) Ashton V. Blackshaw (1870), L. R. 9 Eq. 510 ; 39 L. J. Ch. 205 ;

Re Beis, Ex 'parte Cloufjh (1904), 2 K. B. 769 ; 72 L. J. K. B. 929 ; 91
L. T. 352.

under expres
siou "bill of

sale."
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parts or at sea, bills of lading, India warrants, ware-

house keeper's certificates, delivery orders, or any other

documents used in the ordinary course of business as

proof of the possession or control of goods (ic). Diffi-

culty sometimes arises as to whether a document is or

is not a bill of sale. An inventory and receipt for the inventoriLs

1 f I , , 1 -n r 1
. n aud receipts.

purchase or goods may amount to a bill 01 sale ir

thereby the property passes, or the terms of agreement

are therein contained ; but if a title can be made out

by the payment of the money quite apart from the

inventory and receipt, then it is otherwise. Thus if a

landlord distrains and then sells the goods to a j)i-ir-

chaser who pays his money and takes a receipt on the

inventory, here ordinarily the inventory and receipt do

not constitute a bill of sale (v). Where goods are nocuuieut

pledged as security for a loan and delivered to the pledge!""

^

pledgee, a document signed by the pledgor, recording

the transaction and regulating the rights of the pledgee

as to the sale of the goods, is not a bill of sale (x). But
any inventory, or invoice and receipt, or other document
really used as the means of conferring the title to, and
passing the property in the goods, does constitute a bill

of sale {>/). An attornment clause in a mortgage is in Auomment

effect a bill of sale, as it confers a power to seize
'^'*"'*®-

personal chattels (z), and so also is a clause in any

[ic) 41 & 42 Vict. c. 31, s. 4. See also 53 & 54 Vict. 53, and 54 & 55
Vict. c. 35.

(v) Marsdeii v. Meadows (1881), 7 Q. B. D. 80 ; 50 L. J. Q. B. 536 ;

Prcece v. Gilling (1885), 53 L. T. 763 ; Haydon v. Broion (1888), 59 L. T.

330; Ramsay v. MargrcU (1894), 2 Q. B. 18 ; 63 L. J. Q. B. 513 ; 70
L. T. 788.

(x) Ex parte Hubbard, re Hardivick {1886), 17 Q. B. D. 690 ; 55 L. J.

Q. B. 490; 35 W. R. 2. See also, as to certain instruments of liypo-

thecation which are not to be deemed bills of sale, 53 & 54 Vict. c. 53
and 54 & 55 Vict. c. 35.

(//) Ex parte Parsons, re Toivnsend (1886), 16 Q. B. D. 532 ; 55 L. J.

Q. B. 137 ; ';3 L. T. 897 ; 34 W. R. 329 ; R'l Roberts, Evans v. Roberts,
(1S87), 36 Cii. D. 196 ; 56 L. J. Ch. 952 ; 57 L. T. 79 ; 35 W. R. 684 ;

Re Hood, ex parte Burgess, (1893), 42 W. R. 23.

(;:) Re Willis, ex parte Kennedy (1888), 21 Q. B. D. 3S4 ; 57 L. J. Q. B.

634; 59 L. T. 749; 39 W. R. 793. But such an attornment clause
may be of value as constituting the relationship of landlord and tenant,
so as to enable a mortgagee, on suing his mortgagor in ejectment, to
specially indorse his writ as against a tenant holding over after the
expiration of his tenancy, and proceed by means of a summons under
Order 14 (Mumjord v. Collier (1890), 25 Q. B. D. 279 ; 59 L. J. Q. B.

552; 38 W. R. 716). See further, as to the exact effect of an attornment
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Hiring- agree-

ment.

Debenture.

Attestation of

bills of sale.

instrument which practically gives a power of dis-

tress (r/), unless it is in respect of a genuine rent(/>).

A hiring agreement is not a bill of sale (<;;), but it is

a bill of sale if, though nominally a hiring agreement,

it is really a device to secure money, and the Court

in considering this point is not bound merely to look

at the form of the document itself, but is entitled to

go outside it, and inquire into the facts of the case to

see what is the real transaction (r/). A debenture

issued by an incorporated company, and secured upon
the capital, stock, or goods, chattels, and eftects of

such company, is not a bill of sale (c).

It was provided by the Act of 1878 that every

bill of sale must be attested by a solicitor, and the

attestation was required to state that before execu-

tion its effect had been explained to the grantor by

the attesting witness (/) ; but it was held that if this pro-

vision was not observed., the instrument was not void

as between the parties, but only as against execution

creditors and trustees in bankruptcy and liquidation

proceedings, and under assignments for the benefit of

creditors {g). And now by the Act of 1882 [h), as

regards bills of sale given by way of security for money,

the above requirement of attestation by a solicitor is

repealed, and it is simply provided that the instrument

shall be attested by some credible witness, and that if

not thus duly attested it shall be absolutely void as to

the chattels comprised therein (^). The witness must

clause, Green v. Marsh (1892), 2 Q. B. 330; 61 L. J. Q. B. 442 ; 66
L. T. 480.

{a) Stevens v. Marston (1890), 60 L. J. Q. B. 192 ; 69 L. T. 274.

{})) lie Roundwood Colliery Go. (1897), i. Ch. 373 ; 66 L. J. Ch. 186 ;

75 L. T. 641.

(c) M. 8. ii: L. By. Co. v. North Central Waggon Co. (1888), 13 App.
Cas, 554; 58 L. J. Ch. 219 ; 59 L. T. 730.

{d) Re Watson, ex parte Official Receiver (1890), 25 Q. B. D. 27 ; 59
L. J. Q. B. 394 ; 63 L. T. 209 ; Beckett v. Tower Assets Co. (1891), i

Q. B. 638 ; 60 L. J. Q. B. 493 ; 64 L. T. 497 ; Mellor's Trustee v. Maus
(1903), I K. B. 226 ; 72 L. J. K. B. 82 ; 88 L. T. 50 ; Maas v. Pcpyer
(1905), A. C. 102 ; 74 L. J. K. B. 452 ; 92 L. T. 371.

(e) 45 & 46 Vict. c. 43, R. 17. Re Standard Manufacturing Co. Ltd.

ex parte Lowe (1891), i Ch. 627 ; 60 L. J. Ch. 292 ; 64 L. T. 487.

(/) 41 & 42 Vict. c. 31, s. 10.

(r/) Davis v. Goodman (1880), L. B, 5 C, P. Div. 128 ; 49 L. J. C. P. 344.
(h) 45 & 46 Vict. 0. 43, s. 10. {») Sect. 8.
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give bis name, address, and description in the attesta-

tion clause (Jc).

Bills of sale governed by tbe Act of 1 88 2 are required The form of

also to bo in a certain form, and any substantial depar- '

'

ture therefrom renders them void. The rule to be col-

lected from all the cases is, that substantial departure

from the form will vitiate the instrument, and this

even though it may be practically impossible, from the

nature of the transaction, to make the instrument in

the prescribed form (/). Thus the form provides for

the repayment of the money with interest at per

cent, per annum, and it has been held that to provide .vi/ers r.

for payment of a lump sum by way of interest or

bonus is invalid, for the actual rate of interest must

be stated (m). It has also been held that a bill of sale

which is in its terms so complicated as to substantially

differ from the form is void (n). The form gives no

covenants for title, and therefore in a case where the

grantor was expressed to assign "as beneficial oyvner," kv parte.

it was held this invalidated the instrument, as these
y/^'Xr'.''

^'^

words Avould under the Conveyancing Act, 1881 (0),

imply covenants for title (^j). So, again, a bill of sale

providing for payment of the money secured " on

demand," has been held void {q) ; as also has a bill of

sale which omitted to give the grantee's address (r).

(k) Parsons v. Brand (1890), 25 Q. B. D. no
; 59 L. J. Q. B. 189 ;

62 L. T. 479; Blankenstcin v. Robertson (1890) 24 Q. B. D. '^43; 59
L. J. Q. B. 315 ; 62 L. ff. 732 ; Bird v. Davey (1891), 60 L. J. Q. B. 8 ;

63 L. T. 741 ; 39 W. R. 40 ; Simmons v. Woodward (1892), A. C. 100 ;

61 L. J. Ch. 252 ; 66 L. T. 534.
[I) Ex parte Parsons, re Townsend (1886), 16 Q. B. D. 552 ; 55 L. J.

Q. B. 137 ; 34 W. R. 329 ; 53 L. T. 897.
(m) Myers v. Elliott (1886), 16 Q. B. D. 526; 55 L. J. Q. B. 233 ;

54 L. T. 552 ; 34 W. R. 338 ; Blankenstein v. Robertson (1890), 24 Q. B. D.

543 ; 59 L. J. Q. B. 315 ; 62 L. T. 732.
(II) Melville v. Stringer (1884), 13 Q. B. D. 392 ; 53 L. J. Q. B. 482 ;

32 W. R. 890 ; 50 L. T. 774.

(0) 44 & 45 Vict. c. 41, s. 7.

(p) Ex parte Stanford, re Barber (1886), 17 Q. B. D. 259 ; 55 L. J.

Q. B. 341 ; 34 W. R. 507 ; 54 L. T. 894.

(q) Hi'lheringion v. Groome (1884), 13 Q. B. D. 789 ; 53 L. J. Q. B.

577 ; 33 W. R. 103. But a bill of sale containing an agreement to pay
" on or before " a fixed date is good : De Braam v. Ford (1900), 4 Ch.

142 ; 69 L. J. Ch. 82 ; 81 L. T. 568.

(r) AUree v. Altree (1898), 2 Q. B. 267 ; 67 L. J. Q. B. 882 ; 78 L. T.

794-
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Saunders v. A bill of salo to sGCure 11 loaii, given by two or more
persons who are not joint-owners of the chattels com-
prised in the schedule to the bill of sale—each being

owner of a portion only of the chattels, and the portion

belonging to each not being distinguished in the sche-

dule—is void as not being made in accordance Avith

the prescribed form (s). Instances might indeed be

multiplied in which a very slight departure from the

prescribed form has been held fatal (t). On the other

hand, provisions which are properly for the mainten-

ance of the security are allowable, and do not vitiate

the instrument, c.f/., provisions relating to the replacing

of chattels by the grantor, and to the disposal by the

grantee of the purchase-money {u), or empowering the

grantee to sell privately or by auction (v). Where a

naries v. bill of salc is void as not being in accordance with the

prescribed form, it is void not merely as regards the

right to the chattels comprised therein, but in toto, so

that no action can be brought on a covenant contained

therein for payment of principal and interest (?/). If

cochrave v. tlic documeut is a security not merely on personal

chattels, but also on other property which is not

personal chattels Avithin the meaning of the Act (z),

c.fj., tenant-right and goodAvill, this will vitiate the

instrument as a bill of sale («), but still it is only void

in so far as it deals with the personal chattels, and the

residue of the security is good {li).

{s) Saunders \. White (1902), i K. B. 472 ; 71 L. J. K. B. 318 ; 86
L. T. 173.

(0 See Furher v. Cobb (1886), 17 Q. B. D. 459 : 5 s L. J. Q. B. 487 ;

55 L. T. 359 ; Binnchi v. Ofjord (1886), 17 Q. B. D. 484 ; "^s L. J. Q. B.

486 ; Calvert v. Thomas (1887), 19 Q. B. D. 204 ; =;6 L. J. Q. B. 470 ;

S.7 L. T. 441 ; 35 W. R. 616 ; Watson v. Strickland' (1887), 19 Q. B. D.

391 ; 56 L. J. Q. B. 594 ; 35 W. R. 769 ; Beal and Personal Advance
Co. V Clears (1888), ^7 L. J. Q. B. 164 ; 58 L. T. 610 ; Thomas v. Kelly

(1889), 13 App. Cas." 506; 58 L. J. Q. B. 66; 60 L. T. 114.

(m) Consolidated Credit and Mortgage Co. v. Gosney (1886), 16 Q. B. D.

24 ; 55 L. J. Q. B. 61
; 34 W. R. 106.

(.r) Bourne v. Wall (1891), 64 L. T. 530; 39 W. R. 510.

(y) Davics v. Rees (1886), 17 Q. B. D. 408 ; 55 L. J. Q. B. 363 ; 34
W. R. 573 ; 54 L. T. 813. As to the position when the bill of sale is

bad for other reasons, see Ileseltine v. Simmons (1892), 2 Q. B. 547 ;

post, ]). 121. (z) As to which see 41 & 42 Vict. c. 31, ss. 4, 7.

(o) Cochrane v. Entwistle (1891), 25 Q. B. D. 116; 59 L. J. Q. B,

418 ; 62 L. T. 852.
(l)) J'J.r. parte Byrne, re Burdett (1888), 20 Q. B. D. 310 ; 57 L. J. Q. B.

263 ; 58 L. T. 708.

IJntwistle.



AND HEREIN OF BAILMENTS. I I 9

The Bills of Sale Act, 1882, also provides {c) that other points

the amount for which a bill of sale is given must not
""sl'."^

^"^ °*

be less than £30, and that it rtinst have a schedule

annexed to it, Avhich schedule must be specific and not specific

general in its character, so that a description in the
''*^^'='"'p''o°-

schedule of "450 oil paintings in gilt frames" was
held insufficient {d), as also was the description "21

milch cows " (c). It is also provided by this Act (/)
that a bill of sale shall not, except as against the

grantor, pass future acquired property, with two excep-

tions, viz., (i) growing crops which are actually grow-

ing at the time, and (2) fixtures, plant, or trade

machinery, used in or attached to or brought upon any

premises in substitution for others specifically described

in the schedule ((/). But although the Act does, there- Future

fore, to a certain extent, contemplate assignments of propeny.

future acquired property, it has been held that as the

form of bill of sale prescribed by the Act contains

nothing with regard to it, to insert a clause in the body

of the document dealing with future acquired property

will be a departure from the form, and will therefore

vitiate the instrument (h). The proper course, if it is

desired to afiect any future acquired property, is to

deal with it in the inventory or schedule, and not in

the body of the instrument. It is also provided (i)

that the grantee of a bill of sale by way of security for seizure.

the payment of money shall only seize the chattels for

the five causes specified in section 7 of the Act, and

that the grantee on seizing shall not at once remove,

but must wait five days (k) ; and that within that period

(e) 45 & 46 Vict. c. 43, s. 4.

(d) Witt V. Banner (1888), 20 Q. B. D. 114 ; 57 L. J. Q. B. 141 ; 58
L. T. 34-

(e) Carpenter v. Been (1889), 23 Q. B. D. 566; 61 L. T. 860. See,

however, and compare Davidson v. Carlton Bank (1893), i Q. B. 82 ;

62 L. J. Q. B. Ill ; 67 L. T. 641.

(/) 45 & 46 Vict. c. 43, ss. 5, 6.

(g) The horses of a cab proprietor used by him for the purpose of

his business are not " plant " within the meaning of the above pro-

vision : London and Eastern Counties Loan and Discount Co. v. Creasy

(1897), I Q. B. 768 ; 66 L. J. Q. B. 503 ; 76 L. T. 612.

(h) Thomas v. Kelhj (1889), 13 App. Cas. 506; 58 L. .T. Q. B. 66;
60 L. T. 114.

(i) 45 & 46 Vict. 0. 43, s. 7.

{k) .See hereon, ante, p. 80, and ToinUnson v. Consolidated Credit

Corporation (1890), 24 Q. B. D. 135, there qiioted.
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the grantor may aj^ply to a judge at chambers, who, if

satisfied that the cause of seizure no longer exists, may
restrain the grantee from removing or selling, or may
make such other order as seems just (/). The Act

does not give an}^ special power of sale to the grantee

of a bill of sale, but it has been held that after due
seizure he has naturally a power of sale existing in

him, on reasonable notice, in the sameway that a pledgee

of goods has (m).

„ .^ ,. In order to make a bill of sale effectual, it must
Consideration

^ ^

'

_

for, and regis- truly sct forth the Consideration for which it is

bnisof'saie! given {n), and an affidavit of the time of the bill

of sale having been given, of its due execution and
attestation, of the residence and description (o) of the

person giving it, and of the attesting witness, must be

made ; and the bill of sale, together with any defeas-

ance or condition affecting the same ( j;), must be regis-

tered, and the affidavit filed, in the Central Office of

the High Court of Justice within seven clear days

after giving it (unless the seven days expire on a

Sunday or other day on which the office is closed,

when registration is good if made on the next fol-

lowing day on which the office is open), or if the in-

strument is executed abroad, then within seven clear

days after the time at which it would in the ordinary

course of post arrive in England if posted immediately

after the execution thereof, and the reQ-istration miist

be renewed every five years (q). If these requirements

(I) See Ex parte Widens (1898), i Q. B. 543 ; 67 L. J. Q. B. 397 ;

Ex parte Ellis (1898), 2 Q. B. 79 ; 67 L. J. Q. B. 734 : 78 L. T. 73"^3.

(m) Ex parte Official Receiver, re Morritt (1887), 18 Q. B. D. 222 ;

56 L. J. Q. B. 139 ; 33 W. R. 277 ; 56 L. T. 42.

{?;) Ex parte Firth, re Coivburn (1882), 19 Ch. J). 419 ; 51 L. J. Ch.

473. See also Ex parte Nelson, re Hockaday (1887), 35 W. R. 264 ; 55
L. T. 819 ; Cochrane v. Moore (1890), 25 Q. B. D. 57 ; 59 L. J. Q. B.

377 ; 63 L. T. 153 ; Darlow v. Bland (1897), i Q. B. 125 ; 66 L. J.

Q. B. 157 ; 75 L. T. 537 ; Be Davies, ex parte Equitable Investment Co.

(1898), 77 L. T. 567.
(o) Strict accuracy must be observed here : Cooper v. Daris (1884),

32 W. R. 329 ; Marks v. Derrick {1899), 80 L. T. 60.

(p) See Edioards v. Marcus (1894), i Q. B. 587 ; 63 L. J. Q. B. 363 ;

70 L. T. 182. A defeasance or condition, if not in the body of the bill

of sale, must be written on the same ])apcr or parchment before regis-

tration, 41 & 42 Vict. c. 31, sect. 10 (3).

(^r) 41 & 42 Vict. c. 31, s. 10; 45 & 46 Vict. c. 43, s. 8.
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are not observed the bill of sale is absolutely void in n,-^dtine v.

respect of the personal chattels comprised therein, but

an action may still be brought on a covenant con-

tained in the instrument to pay the money (r). A
transfer or assignment of a bill of sale does not require

to be registered (.s).

To prevent evasion of the Act by the execution of i^ormer

fresh bills of sale within seven days from time to registration.

time, it is provided that any such subsequent bill of

sale executed within seven da}s of an unregistered

bill of sale for the same debt,' or any part thereof, is to

be void unless it is proved that it was given loud fide

for the purpose of correcting some material error in

the prior bill of sale, and not for the purpose of evad-

ing the Act {t). Omissions to register and re-register omission to

within the proper time, or omissions or mis-statements
^''»''''^®'"'

of name, residence, or occupation of any person, may
be rectified by any judge of the High Court, on his

being satisfied that the omission or mis-statement was

accidental, or due to inadvertence, on such terms or

conditions (if any) as he may think fit {u). Upon satisfaction.

evidence of the discharge of the debt for which any

bill of sale has been given, a memorandum of satis-

faction may be ordered to be written upon any regis-

tered copy of a bill of sale {:c).

It was enacted by the Act of 1878 that chattels order ami

comprised in a bill of sale duly registered under that ciauseVf*"

Act should not be deemed to be in the order or dis- "g"'"™!'*'^

position of the grantor of a bill of sale in the event

of his bankruptcy {y) ; and this provision still applies

to bills of sale governed by the 1878 Act (:). But it

does not apply to any bill of sale by way of security

' (r) HeseUine v. Simmons (1892), 2 Q. P. q47 ; 62 L. J. Q. B. 5 ; 67

L. T. 611 ; Fe7iton v. Blylh (1890), 25 Q. B. D. 417 ; 59 L. J. Q. B.

589 ; 63 L. T. 453. As to the effect of the bill of sale not being in the

statutory form, see Davies v. Bees (1886), 17 Q. B. D. 408 ; ante, p. 108,

(s) 41 & 42 Vict. c. 31, s. 10.

{t) 41 & 42 Vict. c. 31, s. 9. (u) Sect. 14.

(x) Sect. 15. (y) Sect. 20.

(2) 45 & 46 Vict. c. 43, s. 15 ; lie Oiru/er, ex jjcnie London and Uni.

versal Bank (1897), 2 Q. B. 461 ; 66 L. J. Q. B. ^yy ; 76 L. T. 80S.
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Bailments.

Definition of

a bailment.

Division of

bailments by
Lord Holt in

CiHiys V.

Bernard,

Deposit inn and
mandiitinn.

for the payment of money executed on or after ist

November 1882, as regards goods used by bim in his

trade or business {a).

Goods are frequently deUvered to some person Avho

is not their absolute owner, and a bailment thus con-

stituted. A bailment has been defined as " a delivery

of a thing in trust for some special object or purpose,

and upon an undertaking express or implied to con-

form to the object or purpose of the trust " {h). Different

classifications of bailments have been given, but perhaps

the best is found in the judgment of Lord Holt in the

leading case of Coggs v. Bernard (c), where they are

divided as follows :

—

1. Depositum—where goods are delivered to be kept

by the depositee without reward for a bailor

;

2. Commodatum—where goods are lent to some

person to be used by him gratis

;

3. Locatio rci—where goods are lent out to a person

for hire
;

4. Vadium—where goods are pawned or pledged
;

5 Locatio ojy'ris facimdi—where something is to be

done to goods, or they are to be carried for reward;

and

6. Mandatum—where goods are to be carried gratis.

Of the above, let us first deal with those bailments

called respectively dcpositum and maadatum, they being

exactly similar to each other in respect that each com-

prises the doing of some act by the bailee voluntarily

and without reward. In any contract or bailment of a

merely voluntary nature, a person cannot be compelled

to do the act required, for a simple contract requires a

valuable consideration {d) ; and therefore it is said that

a voluntary bailee is not liable for nonfcamnce, so that

though, from his not doino' what he has contracted to

do, damage may have arisen to the other party, 3^et he

is not liable {c). But if a bailee enters upon the bail-

(a) Swijt V. Panndl (1883), 24 Ch. D. 210 ; 31 W. R. 543.
(6) Broom's Coins. 915.
(c) (1704), I S. L. C. 173; Lord Raymond, 909.
{d) Ante, p. 41. (e) El^^ee v. Outward (1793), 5 T. R. 143.
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meut, as by accepting a deposit of goods, there is said

to be sufficient consideration, by reason of the intrust-

ing him with the goods, to create a duty in him to

perform the matter properly, and if he does not do so,

he is hable if he is guilty of such default as to amount
to gross negligence ; and the before-mentioned case of

Coggs V. Bernard is a direct decision to this effect.

The facts in that case were, that the defendant had rv/.r/.tv.

promised the plaintiff to take up several hogsheads of
^''''""'''•

brandy then in a certain cellar, and lay them down again

in a certain other cellar safely and securely ; and by

the default of the defendant one of the casks was staved

and a quantity of the brandy spilt. It was decided

that the plaintiff was entitled to recover notwithstand-

ing the defendant was not to be paid, but that a

voluntary bailee was only liable for gross negligence.

This, then, is the general principle of law governing

the liability of voluntary bailees, but it has been in

some slight degree altered, it being now decided that

if a voluntary bailee is in such a situation as to imply

skill in what he undertakes to do, an omission to use

that skill is imputable to him as gross negligence.

Thus in the case of Wilson v. Brett (/),it w^as held that

a person who rode a horse for the purpose of exhibiting wiuon v.

and offering it for sale, though he was to receive no

reward for doing so, was yet bound to use such skill

as he possessed, and that he being proved to be con-

versant with and skilled in horses, was equally liable

with a borrower for any injury done to the horse on

account of his omission to use such skill.

In the above cases of mandatum and depositum, the

reason of the bailee being only liable for his gross

neglect is the fact of the bailment being practically

altogether for the bailor's benefit. But in the case of

the bailment called commodainm, as the whole beneiit commvdutiim.

is received by the bailee, the liability is different, for

here the bailee is strictly bouuvd to use the utmost care,

and will be liable for even slight neglect ; so that if a

(/) (1843), II M. & W. 113.
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person lends a liorse to another, who lets his servant

ride it, and it is injured without his fault, or the fault

of his servant, chat will nevertheless be quite sufficient

slight neglect on his part to render him liable, for the

horse was lent to him, and he had no right to let his

servant ride it (//).

In the bailment locatio rci, or hiring of goods, the

bailee is bound to use ordinary diligence, and is liable

for ordinary neglect, for here the bailment operates for

the benefit of both parties ; for that of the bailee in

that he has the use of the goods, and for that of the

bailor in that he has the amount agreed to be paid for

the hire.

So also the bailment vadium, otherwise known as

jnr/nori acceptum, or pawn, is for the benefit of both

parties, the pawner getting a loan of money, and the

pawnee getting the use of the chattel, or interest, or

both, and so the liability of the pawnee is only to use

ordinary diligence. To constitute a valid pledge there

must be either an actual or constructive delivery of the

article to the pawnee, and the bailee here looks not

only to the property but to the person of the bailor :

and if the subject of the bailment is lost and the bailee

has used a proper amount of diligence, and the loss has

occurred without any fault on his part, he may sue

the bailor for the amount of the debt {h). It is not

sufficient to exonerate a bailee from responsibility for

the loss of the subject of the bailment to shew that it

was stolen, but he must also shew that he used due

Whether the carc to protcct it {i). It was stated by Lord Holt, in

i^se^he'chauei ^^^ judgment in Coggs v. Bernard (j), that if it will do
pawued. i\^q article no harm the pawnee may use it (as, for in-

stance, the Avearing of a jewel pawned), but such user

will be at the peril of the bailee, and if the article will

be worse for using, then it uuist not be used. The law,

however, now seems to be that the pawnee is never

((j) Brinqloe v. Morrice (1676), i Mod. 210,

(h) I S. L. C. 198.

(») (Jliitty on Contracts, 371, 372.

(j) I S. L. 0. 183.
'

. -
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justified in so using the article pawned, except it be of

such a nature that the bailee is at some expense lo

maintain it (as, for instance, a horse, which naturally

requires to be fed), for in such a case as this the bailee

may use it in a reasonable way, to recompense him for

his expenditure (k).

A pawn or pledge requires to be carefully dis- Distinctions

tinguished from a lien, and from a mortgage of personal pawn.Tncu,

estate (/). A lien, generally speaking, gives but a right
;'°fg''j,™°'^^'

to retain property, and no active right in respect of personal

it (ill) ; a mortgage passes the actual property in the ^^°^?" ^'

goods to the mortgagee ; but a pawn or pledge simply

gives a special or qualified property, and a limited

right of possession. The proper remedy of a pawnee

to recover his money is, on reasonable notice, to sell the

subject of the pledge, or to sue, or if necessary he may
adopt both remedies (ii) ; and if he sells the subject of

the pledge, and it does not produce sufficient to satisfy

the debt, he may sue for the deficiency (o).

A certain, practically, very important kindof pawnees Pawnbrokers,

or pledgees are pawnbrokers, and at common law they

stood on the same footing as other bailees of that

class, and were liable, therefore, as before stated. But

it is evident that the system of pawning is open to

many abuses, both from the necessities persons may be

under to induce them to pledge, the desire of others,

to part with things to which they have no right

beyond that of possession, and the opportunities that

pawnbrokers may have of advantaging themselves to

the injury of the pawners, and accordingly the legis-

lature has specially dealt with the subject. The

present statute governing the matter is the Pawn-

ed) Chitty on Contracts, 372.

(/) See I S. L. C. 199. (m) See ante, p. 103-105.
{n) I S. L. C. 198, 199. A pledgee of a chattel cannot foreclose

{Carter v. Wake (1877), 4 Ch. D. 605 ; Fraser v. Byas, 13 Reps. 452).

As to a pledge of title-deeds, which constitutes an eciuitable mortgage,

and as to the remedies of an equitable mortgagee, see Indermaur and
Thwaites' Manual of Eciuity, 194, 211.

(o) Jones V. Marshall (1889), 24 Q. B. D. 269 ; 59 L. J. Q. B. 123 ;

61 L. T. 721.
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brokers Act; 1872 (j^), which applies only to licensed

pawnbrokers and fixes the terms of the contract if the

loan does not exceed 406. , and permits a special contract

if the loan is over 40-!>-, but does not exceed ^10,
but does not apply to a loan above ^10 as to

which the ordinary law of pawn applies (q). By
this statute every pledge must be redeemed within

twelve months from the day of pawning, with seven

additional days of grace (r),and if not redeemed within

that time, and the amount for which the article is

pledged does not exceed lo.s-., it becomes the pawn-
broker's absolute property (.s) ; but if for above los.

then it is still redeemable until actual sale (t). Any
such sale is only to be by public auction, at which the

pawnbroker may, if he think fit, bid and purchase, and

any surplus above the costs of the sale and the amount
of the pledge, is to be accounted for (it). As to an

injury to the subject of the pledge by fire, formerly the

pawnbroker was not liable unless it was proved that the

fire occurred through his default or neglect, but now he

is liable for one quarter of the amount of the loan, and

the loan and profit are cancelled, and to protect himself,

he is empowered to insure to that amount (f). Formerly,

also, as to goods which had been stolen, neither the

pawnbroker, nor a purchaser from him, had a right to

retain the goods as against the true owner ; but now,

upon conviction of the thief, the Court has a discretion

to allovsr the pawnbroker to retain the goods as a security

for the money advanced, or to order them to be returned

to the true owner (y). If by the default or neglect of

the pawnbroker the pledge suffers any injury or deprecia-

tion, the owner may recover summarily a reasonable

satisfaction for the same (z). It is also provided {a),

iv) 35 & 36 Vict. c. 93.

iq) On the old law, see Pcimcll v. AUenborough (1843), 4 Q. B. 868.

(/•) 35 & 36 Vict. c. 93, s. 16. (5) Sect. 17. (t) Sect. 18.

(«) Sect. 19. A person purchasing a chattel which has been fraudu-

lently pledged (including the pawnbroker himself) does not gain any
property against the true owner of the pledge (Burrows v. Barnes (1900),

82 L. T. 75 1
) except in so far as the law of market overt affects the matter

see post, pp. 345, 346).

(x) 35 & 36 Vict. c. 93, s. 27. (y) Sect. 30.

(2) Sect. 28. (a) Sect. 25.
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that the holder for the time bemg of a pawn-ticket shall Ris'it to

be presumed to be the person entitled to redeem the piocuutiou of

pledge, and that the pawnbroker shall accordingly, on i^w"- ticket.

payment of the loan and profit, deliver the pledge to the

person producing the pawn-ticket, and he is thereby

indemnified for so doing. It has, however, been decided

that this enactment only applies as between the pawn-

broker and the pawner, or the owner who has authorised

the pledge, and that it does not affect the common law

rights of the owner of property which is pledged against

his will (h).

There remains but to consider that kind of bailment Locafio opens

classified by Lord Holt as locatio opcris faciendi, and this '"'

is either a delivery to one exercising a public employ-

ment, e.g., a carrier or an innkeeper, or a delivery to a

private person, c.(j., a factor or wharfinger. As to this intbecaseof

latter kind, they are only liable to do the best they can, sonI^mdThose

or, in other words, are bound only to use ordinary exercising-
'

. .
^ public

diligence, so that such a bailee would not be liable for employment.

a robbery of goods happening without his fault, but in

such a case it would have to be clearly shewn that no

care on his part could have prevented the robbery. On
the other hand, as to the former kind, such a bailee, at

common law, stands in the position of an insurer, liable

for all losses except those occurring by the act of God (c)

or the King's enemies, and the reason on which this rule

was founded has been stated with regard to carriers as

follows :
" This is a politic establishment contrived by Reason of

the policy of the law for the safety of all persons the jj^^j^
necessity of whose affairs oblige them to trust these sort carriers.

(b) Singer Manufacturing Co. v. Clark (1877), 5 Ex D. 2,7 ; 49 L. J.

Ex. 224; 28 W. R. 170.

(c) As to what will amount to an " act of God," see Nugent v. Smith

(1875), I C. P. D. 413 ; 45 L. J. C. P. 697. In that case the defend-

ant, a common carrier, icceived from the plaintiff a mare to l)e carried

by sea. In the course of the voyage, the weather being rough and the

male being frightened, she struggled violently, and received injuries

from which she died. It was held, by the Court of Appeal, that no
facts being proved but these, the defendant was not liable, that this was
in effect an " act of God "

; and that it was not necessary to prove that

it was absolutely im])ossible for the carrier to prevent the injiu-y, but

that it was enough to prove that by no reasonable precaution under
the circumstances could it have been prevented.
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of persons, that they maybe safe in their ways of deal-

ing ; for else these carriers might have an opportunity of

undoing all persons that had any dealing with them by

combining with thieves, &c., and yet doing it in such a

clandestine manner as would not be possible to be

discovered " {d). But the above, though formerly the

correct rule at common law, is not altogether so now,

and it will be best to consider, firstly, the law of carriers,

and then pass on to the law of innkeepers.

A common carrier has been defined as one who
undertakes to transport from place to place for hire the

goods of such persons as choose to employ him (c).

The rule is that to constitute a person a common
carrier he must hold himself out, expressly or by course

of conduct, as ready to engage in the transportation of

such goods as he publicly professes to carry, for hire, as

a business, and not merely as a casual occupation ^«'o

hac vice ; and that a person who merely undertakes

chance jobs is not a common carrier (/). It is not

finally settled whether a common carrier must be a

person pl}'ing from one fixed terminus to another ; but

the better opinion seems to be that he need not do so {(j).

Thus, a barge-owner who carries for hire the goods of

such persons as choose to employ him from place to

place on a certain river is a common carrier, and liable

as such, although he does not ply between any fixed

termini, and the customer in each particular case fixes

the point of arrival and departure {h). Railway com-

panies, as to goods which they ordinarily carry, are

common carriers {i).

Liability of The liability of a carrier at common law Avas for every

commol"faw. loss, uulcss it arose by the act of God or the King's

[d) Per Lord Holt, in his judgment in Coggs v. Bernard {lyoj,), i S.

L. C. 185.

(c) Palmer v. Grand Junction By. Co. (1839), 4 M. & W. 247.

(/) Johnson v. Midland By. (1849), 4 Ex. 367; Dickson v. G. N.

By. (1886), 18 Q. B. D. 176; 56 L. J. Q. B. in.

{(j) See I S. L. C. 206 ; Macnamara on Carriers, ch. iii. ; Liver Alkali

Co. V. Johnson (1874), L. R. 7 Ex. 267; 41 L. J. Ex. no.
(h) Liver Alkali Co. v. Johnson (1876), L. R. 9 Ex. 338 ; 43 L. J. Ex.

216; 31 L. T. 95-

(i) See I S. L. C. 207.
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enemies, unci the reason of this extraordinary liability

was as has been stated by Lord Holt in his remarks on

the subject already set out {j). It may also be added

that a carrier is not liable for an injury happening to

goods through bad packing {h) or some inherent defect

or vice in themselves (/), even though such defect or luuercut

vice was quite unknown both to the sender and the^'^^"

carrier {II). It has,however, always been in the power of

carriers to make special contracts with their customers

limiting their liability, and this they often did by putting

notices up in their warehouses, when, if it could be

proved that such a notice was brought to the knowledge

of any particular customer, it was held to constitute a

special contract with him ; but if it could not be proved

to have been brought to his knowledge it was utterly

ineffectual. No such notice, however, exonerated the

carrier from liability for gross negligence {m).

It was evident that this state of things could not Difticuitics at

continue, for it was constantly a difficult thing to

determine whether in each particular case notice had

been brought to the customer's knowledge. Accord-

ingly the Carriers Act, 1830 {n), was passed. This The CarrkTs

enacts (0) that no carrier by land for hire shall be '
'^

'

^
^°'

liable for any loss of, or injury to, any valuable articles

therein named {p), contained in any parcel which shall

have been delivered, either to be carried for hire or to

accompany the person of any passenger, when the value

of those articles contained in the parcel shall exceed

{j) Ante, pp. 127, 128.

{k) Richardson v. N. E. By. (1872), L. R. 7, C. P. 75 ; 41 L. J. C. P.

60 ; Barbour v. S. E. By. (1876), 34 L. T. 67.

(Z) Bloiver v. G. W. By. (1872), L. R. 7, C. P. 655 ; 41 L. J. C. P. :iS8.

(II) Lister v. Lanes, and Yorks. By. (1902), i K. B. 878 ; 72 L. J.

K. B. 385 ; 88 L. T. 561.

(m) Wyld V. Pickford (1841), 8 M. & W. 443.
(n) 1 1 Geo. IV. & i Wm. IV. c. 68. This act only applies to caniers

by land. As to carriers by sea, see post, pp. 207, 208.

(o) Sect. I.

(p) i.e., gold or silver coin, manufactiired or inimanufactured gold
or silver, precious stones, jewellery, watches, clocks or timepieces, bills,

notes of any bank in Great Britain or Ireland, orders, notes or securities

for payment of money (English or foreign), stamps, maps, writings,

title-deeds, paintings, engravings, pictures, gold or silver plate or plated

articles, glass, china, silks, furs, or lace, or any of them.

I
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^lo ; unless, at the time of the dehvery of such parcel

to be carried, the value and nature of such articles

therein contained shall have been declared, and an

increased rate of charge paid, or agreed to be paid,

Notice of in-
which is legibly notified in a conspicuous part of the

creased charge office or warcliouse, and is then bindin'jf without proof
to be exhibited ^ , . , ^

^

by carrier. of its havuig comc to any customers knowledge (q).

Carriers who omit to exhibit such notification are

excluded from the benefit of the Act so far as any right

to extra charge is concerned, but it seems that in any

event they are entitled to a declaration of the nature

and vaJue of the goods (?')• The statute also provides (s)

that no public notice or declaration limiting the com-
mon law liability of a carrier for goods to which the

Act does not apply, shall be valid. Nothing in the

Act is to be construed to annul, or in anywise effect,

any special contract between the carrier and the

customer (t) or to protect any carrier from any loss arising

from the felonious acts of any person in his employ, or

to protect any employee from any loss arising from his

Dechiration of owu pcrsoual miscouduct or neglect {u). Although a
va ue goo s.

(j^gj^Q^-j^gj. jj^j^y cleclarc a package to be of some parti-

cular value, in the event of its loss the carrier is not

bound by that declaration, but may demand proof of

the actual value, which is all he is liable for (v), and, as

alrealy stated, even although the carrier has omitted

to put up any notification as to extra charge, it appears

No public

notice limiting
liability

allowed.

{q) 1 1 Geo. IV. & I Wm. IV. c. 68. This Act not only protects the
carrier in respect of the loss of the articles themselves, but also from
any damages consequential to such loss: Millcn v. Brasch (1883), 10

Q. B. D. 142 ; 52 L. J. Q. B. 127 ; 31 W. R. 190 ; 47 L. T. 685. It

applies quite as much to personal luggage taken with a passenger as to

luggage sent unaccompanied by a passenger {Dyke v. South-Eastern and
Chatham By., 11 1 L. T. Newspaper 252; Law Students' Journal,

Aug. 1901, p. 185).

(r) 1 1 Geo. IV. & i Wm. IV. c. 68, s. 3 ; see cases cited in note
(w) on page 131.

(s) Sect. 4,
'

(t) Sect. 6. Baxendale v. G. E. By (1869), L. R. 4 Q. B. 244; 38
L. J. Q. B. 137 decides that a carrier is entitled to the benefit of section

I unless the special contract necessarily excludes that benefit.

(w) Sect. 8. As to " felonious acts," see Gogarfy v. Great 8. <D W.
By. Co., 9 Irish Reports (C. L.), 23^ ; and Shaw v. G. W. By. (1894),
I Q. B, 373 ; 70 L. T. 218 ; 42 W. R. 285.

{v) 1 1 Geo. IV. & I Wm. IV. c, 68, s. 9.
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1

be is entitled to a declaration of the value and nature

of the goods {iv).

As regards goods not of the kind mentioned in the where this

Act, or when the value is not above ;^io, then, in the appiy°c!airR'r'8

absence of any special contract, and subject as to rail- 1^°'^™°'^ ^'^^^

way and canal companies to the Act next mentioned, remams.

the carrier's common law liability remains by the

express provision of the statute, notwithstanding any

public notice (a;).

Railway and canal companies frequently evaded the Evasion of the

provisions of the Carriers Act, 1830, by putting notices ^Ji^pani^s'

"'^^

on the receipts given to persons delivering goods to be

carried, and these were held to constitute special con-

tracts between the parties. The Railway and Canal Railway and

Traffic Act, 1854 (y), therefore provides {z), that no
J^^^^^^lg^'""

such notice given by any railway or canal company
shall have any effect, but that the company shall be

liable for all loss or injury to goods which are being

carried by them, occasioned by the neglect or default

of the company or its servants. It is, however, also

provided that nothing therein contained is to prevent

a railway or canal company from making such condi-

tions with respect to the forwarding and delivering of

any goods as shall be adjudged by the court or judge,

before whom any question relating thereto shall be

tried, to be just and reasonable, and that no special

contract with such a company as to the forwarding and

delivering of any goods shall be binding upon any one

unless signed by him or the person delivering the goods

to be carried. Very great difficulty has arisen on the Difficulties

construction of this provision, as to whether the statute lMs*Act?"°^

only requires that there should be some special con-

tract, and requires nothing as to the conditions to

be contained in it, and also whether, in addition to a

[lu) Hart V. Baxendah (1851), 6 Ex. 769 ; Pinciani v. L. dk 8. W. Ry.

(1850), 18 C. B. 226 ; Caswell v. Cheshires Lilies (1907), 2 K. B. 499 ;

76 L. J. K. B. 734 ; 97 L. T. 209.

(x) 1 1 Geo. lY. & I Wm. IV. c. 68, sec. 4.

iy) 17 & 18 Vict. c. 31.

(2) Sect. 7. See Wilkinson v. L. d: Y. By. (1907), 2 K. B. 222 ; 76
L. J. K. B. 801.
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special contract in writing signed, reasonable conditions

may hind which are not made part of a contract, but

only given notice of—or, to put the matter more

directly in the shape of two questions: (i) When a

condition is reasonable, does it require also to be re-

duced into writing and signed ? and (2) When there

is a special contract, can the question of its reasonable-

ness be gone into ? However, the weight of authority

is certainly to answer both questions in the affirmative,

and to treat the words " special contract " and " condi-

tions," used in the Act, as synonymous terms {a), so that

there must always, to comply with the Act, be a special

contract in writing signed, and reasonable conditions

contained therein {h). The burden of proving that a

condition inserted in a special contract is a reasonable

condition is on the company setting it up (c) ; and it

has been decided that an ordinary contract exempting

a company from liability for injuries to goods does not

protect them from acts of wilful misconduct on the part

of their servants, and that, even if it professed to, such

a condition would be unreasonable and bad [d). It has,

however, been held that the Act does not apply to con-

tracts made by railway companies exempting themselves

from liability by loss or detention beyond the limits of

their own lines {e) ; and it has also been held that it

does not include theft by the company's servants v:ith-

out negligence, and therefore that by any contract, or

(a) Simons v. Great Western By. Co. {1856), 18 C. B. 805 ; McMamis
V. Lancashire By. Co. (1859), 2 H. & N. 693 ; Peck v. North Stafford

Ry. Co. (1863), 10 H. L. Ca. 443 ; 32 L. J. Q. B. 241.

(6) As to what is a reasonable condition, see Corrigan v. Great North-

ern <&} Manchester, Sheffield A; Lincolnshire By. Cos., 6 L. R. Ir. 90 ;

Ashenden v. L. B. & S. C. By. Co (1880), 5 Ex. D. 190 ; 28 W. R. 511 ;

42 L. T. 586 ; 31'Nally v. Lanes, and Yorlcs. By. (1880), 8 L. R. Ir. 81 ;

Brown v. M. S. <b L. By. (i88s), 8 App. Cas. 703 ; 53 L. J. Q. B. 124 ;

50 L. T. 281 ; Dickson v. G. N. By. Co. (1886), 18 Q. B. D. 176 ; =;6

L. J. Q. B. Ill ; 55 L. T. 868 ; Williams v. Midland By. (1908), i K. B.

252 ; 77 L. J. K. B. 1 57. See also hereon, i S. L. C. 223. 224.

(c) Buddy v. Midland Great Western By. Co. (1880), 8 L. R. Ir. 224.

(d) Bonan v. Midland By. Co., 14 L. R. Ir. 157.
(e) Zunz V. Sonth-Eastern By. Co. (1869), L. R. 4 Q. B. 539; 38

L. J. Q. B. 209 ; Doolan v. Midland By. Co., 10 Irish Rejis. (C. L.) 47.
See further as to the effect of a special contract, Tattersall v. National
Steamship Co. Limited (1884), 12 Q. B. D. 297; 53 L. J. Q. B. 332 ;

32 W. R. 566 ; 50 L. T. 299.
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notice brought home to the consignor, a company can

exempt itself from liability for such loss (/). The Limit of

A,/\i , -1 T 1- • liability lor
same Act (//) also exempts railway and canal companies horses, cattle,

from liability for loss beyond

—

(i) for horses the sum ^''^'i sheep,

of ;^5o, (2) neat cattle £1^^ '^'^^^ (3) sheep and pigs

£2 per head, unless a higher value is declared, and an

increased rate paid or agreed to be paid, to be notified

as under the Carriers Act ; and if this is not done, the

liability of the company is limited to the amount just

specified without there being any written contract, or

any special declaration of value {h).

The Railway Regulation Act, 1868 {%), also provides Liability when

that where a company by through booking contracts to carry partly

carry partly by rail and partly by sea, or partly by ^^ ^^^-

canal and partly by sea, a condition exempting such

company from liability from any loss by danger of seas

and navigation, published in a conspicuous manner in

the office where the booking is effected, and printed in

a legible manner on the receipt note, shall be perfectly

valid ( j ). It is also provided {h) that where any railway

company, under a contract for carrying persons, animals,

or goods by sea, procures the same to be carried in a

vessel not belonging to the railway company, their

liability is to be the same as though the vessel had

belonged to the company.

The carrier's duty is to carry all goods delivered to The duty of

him of the kind that he usually carries, provided that
^*^^'^"*^''

he has room in his carriage, and the person delivering

them is ready to pay his proper charge, such carrying

to be by his ordinary route and with reasonable dili-

gence (/). With regard to a carrier's charges for

(/) Shaw V. Great Western Ry. Co. {1894), i Q. B. T,7i ; 70 L. T. 218.

(g) 17 & 18 Vict. c. 31, s. 7.

(/(,) Hill V. London db North Western By. Co. (1880), 42 L. T. 513.

(i) 31 & 32 Vict. c. 119, s. 14.

(j) This provision does not operate to prevent a railway company
making conditions with a passenger travelling with a free pass, which
exempt the company irom liability for the loss of snch passenger's

luggage, although no notice has been posted in the company's office

(The Stella, No. 2 (1900), P. 162 ; 69 L. J. P. 70 ; 82 L. T. 390).

{k) 34 & 35 Vict. c. 78, s. 12.

(I) Jameson v. Midland My. Co. (1884), 50 L. T. 426.
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Carriage by a

railway com-
pany over
their own and
another com-
pany's line.

The person to

sue carrier is

generally the

consignee.

As to dan-
gerous goods.

As to railway
passengers'

personal

luggage.

carrying, tlioiigli he is entitled to be paid beforehand,

yet he is not entitled to be paid before he has received

the gfoods for carriao:e,so that in an action acjainst him for

not carrying, it is sufficient to allege readiness and wil-

lingness to pay the amount of the carriage, without

proving actual tender of it (m). His liability as a

carrier ceases at the termination of the carrying, and

where goods delivered to a railway company to be

carried are partly carried on that and partly on another

line, the original company will generally be liable unless

they restrict their liability by a condition to that effect,

which they are entitled to do (n). As a general rule, the

person to sue the carrier is the consignee, for the con-

tract is really with him, the consignor being his agent

to retain the carrier ; but if the consignee has not

acquired any property in the goods, then the consignor

is the person to sue. It is the duty of any person

delivering goods of a dangerous nature to be carried,

to give notice of their dangerous character (o) ; and

where goods Avhich are specially dangerous are delivered

to be warehoused or carried, the true name or descrip-

tion of such goods, with the word " specially dangerous,"

must be marked on them, and a notice thereof in writing

given to the warehouseman or carrier, or the person so

delivering them is subject to imprisonment or fine (p).

Railway companies are bound to carry passengers'

personal luggage to a certain weight, free of extra charge,

and if duly labelled and put in the luggage van in the

ordinary way, their liability as to it is that of common
carriers ; and it seems that a railway company accepting

a passenger's personal luggage to be conveyed in the

carriage with him, stands in the same position, subject

only to this modification, that in respect of the pas-

senger's interference with their exclusive control of his

luggage the company are not liable for any loss or

injury occurring during its transit, to which the act or

(m) Pickford v. Grand Junction Ry. Co. (1841), 8 M. & W. 371.
[n) Zunz V. South Eastern Ry. Co. (1869), L. R. 4 Q. B. 539 ; 38

L. J. Q. B. 209. (o) Farrant v. Barnes (1862), 31 L. J. (C. P.) 137.

(p) 29 & 30 Vict. c. 69, s. 3.
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default of the passeno-er has been contributory (q). As to what is

, .,, , Villi > Piissengers

what will be comprehended under the term passengers personal

personal luggage, it may be stated to mean not only
'"""'^"''

^

Avearing apparel, but all things which under the par-

ticular circumstances of the case, for convenience,

a passenger would ordinarily carry with him (r).

Where luoforagre is left in the custody of a porter wekh v.

r C- AT V Pit

under such circumstances as to make the porter the

agent of the passenger, the company are not liable at

all for its loss ; thus where a passenger, having missed

his train, left his luggage on the platform in charge

of a porter, saying he would travel by the next train,

and went to a hotel during the interval, and the lug-

gage was lost, it was held that the company were not

liable (s). But if a passenger, having arrived at a o. w. nn. co.

station a reasonable time before the advertised hour

for the departure of the train, merely goes to 'another

part of the station for a purpose necessary or proper

for travelling, leaving his personal luggage with a

porter, the company are liable if it is lost {t). As to

things carried by a passenger which are not properly

personal luggage, the carrier's liability is simply

that of a voluntary bailee. If articles are deposited in troods de-

f ^ 11 posited in a

the cloak-room or a railway company, then the com- cioak-room.

pany's position is that of an ordinary bailee, subject to

the terms of au}'^ notices they may have issued which

may be held to constitute a contract and limit the

liability which would otherwise exist {it). Where, how- chapman v.

G. jr. liy.

(q) Great Western Ry. Co. v. Bunch (1888), 13 App. Cas. 31 ; 57 L. J.

Q. B. 361 ; 58 L. T. 128.

(r) See 011 this point, Phelps v. London tfc NorIth- Western By. Co.

(1865), 34 L. J. (C. P.) 259; Mucrow v. Great Western Ry. Co. (1871),

L. R. 6 Q. B. 612 ; 40 L. J. Q. B. 300 ; Hudston v. Midland Ry. Co.

(1869), L. R. 4 Q. B. 366 ; ^S, L. J. Q. B. 213. A bicycle is not included

(Britten v. Great Northern Ry. (1899), i Q. B. 243 ; 68 L. J. Q. B. 75 ;

79 L. T. 640).

(.s) Welch V. London <£• North-Wcstern Ry. Co. (1885), 34 W. R. 166;

see also HodkinsonY. London cb North-Western Ry. Co. (1885), 14 Q. B. D.
228 ; 33 W. R. 622.

(t) Richards v. London, Brighton <£• South Coast Ry. Co. (1S49), 7

C. B. 839 ; Talley v. Great Western Ry. Co. (1871), L. R. 6 C. P. 44 ;

40 L. J. C. P. 9 ; Great Western Ry. Co. v. Bunch (1888), 13 App. Cas.

31 ; 57 L. J. Q. B. 361 ; 58 L. T. 128 ; 34 W. R. 574-

(u) Chapman v. Great Western Ry. Co. (1880), 5 Q. B. D. 278 ; 49
L. J. Q. B. 42D ; 28 W. R. 566 ; Harris v. Great Western Ry. Co. (188G),
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ever, goods are delivered addressed to a consignee at a

certain station " to be called for," the liability of the

company as common carriers continues for a reason-

able time after the goods arrive at the station, but

after this their liability as common carriers ceases,

and they are merely liable as bailees for hire, i.e., some
negligence on their part must be shewn ; and this

principle applies generally to all goods delivered to be

carried, whether ordinary goods in respect of the

carriage of which payment is made, or passengers'

personal luggage, for the company are bound to keep

them at their own risk as common carriers for a reason-

AVhentiie able time (y). Directly the goods are delivered to the

luibnity^for owner or his agent, however, all liability on the part

iC^o-aorceases
^^ ^^® Company ceases, and a porter of the railway

Hodunmn v. compauy may be such an agent. Thus, Avhere a pas-
L. (j' A. »

.

Eij. senger on arriving at her destination had her luggage

taken from the van by a porter, and said she would
walk to her house and then send for her luggage,

and the porter said he would put it aside and take

care of it until then, and the luggage was lost, it was
held that the company were not responsible {lu). But
if an entrustment to a porter is made for the ordinary

purposes of transit, and not to be taken charge of an

unreasonable time before the journey has commenced,
or while the journey is suspended, or when it has

actually ended, then the company are liable («).

Duty of By what are known as the " equality clauses " in the

lmSas°tr Ri^ilvvay Clauses Consolidation Act, 1845 (?/), and in

equality. various spccial Acts relating to particular companies,

railway companies are bound to charge equally to all

persons in respect of the carriage of goods: and by the

I Q. B. D. 515 ; 45 L. J. Q. B. 729. As to when a notice on a receipt

or ticket binds, see ante, ])p. 40, 41.
[v) Chafman v. Great Western By. Co. (1880), 5 Q. B. D. 278 ; 49

L. J. Q. B. 420 ; 28 W. R. 06 ; Patscheider v. Great Western By. Co.

(1878), 3 Ex. D. 153-

(m;) Hodkinson v. L. tO A''. W. By. Co. (1885), 14 Q. B. D. 228 ; 33
W. R. 662.

(x) G. W. By. Co. V. Bunch (1888), 13 App. Cas, 31 ; 57 L. J. Q. B.

361 ; 58 L. T. 128.

(2/) 8 & 9 Vict. c. 20, s. 90.
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Railway and Canal Traffic Act, 1854 (z), the Court of

Common Pleas, or any judge of that Court, was em-
powered to restram, by injunction, any railway or canal

company from giving undue or unreasonable preference

to any particular persons or description of traffic. By
the Railway and Canal Traffic Act, 1888 (a), a new
Court of record called " The Railway and Canal Com- The Railway

mission " was established, consisting of two ordinary Commission,

commissioners and one ex officio commissioner (being a

judge of a Superior Court in the United Kingdom), and

all matters of this kind, and various other matters

mentioned in the Act, are now to be adjudicated upon
by this Court {h). If a railway or canal company
demands and receives payment in excess, in disregard

of the " equality clauses," such excess can also be

recovered back in an ordinary action for money had

and received {c). It is the duty of a railway company
to afford all reasonable facilities for the receiving,

forwarding, and delivery of traffic upon its railway {d),

and if this is not done, application may be made to

the Railway and Canal Commission for an order to

compel it ; and generally as regards the power of

this Court it may also give damages in addition to,

or substitution for other relief, if proceedings are com-

menced within one year from the discovery of the

matter complained of.

With regard to the subject of the liability of carriers Liaijiiity of

of passengers for injuries done to them, although it q] passengers

cannot be considered under the heading: of the present for i°iury
° *• passengers,

(2) 17 & 18 Vict. c. 31, s. 236. (a) 51 & 52 Vict. c. 25.

{b) 51 & 52 Vict. c. 25, ss. 8-13.
(c) Sutton V. Great Western Ry. Co. (1869), 4 H. L. Cas. 226; 38 L.

J. Ex. 177. As to what constitutes an undue preference, see Denahy
Main Colliery Co. v. M. 8. d; L. Ry. Co. (1886), 11 App. Cas. 97 ; 55
L. J. Q. B. 181 ; 54 L. T. I ; in which the House of Lords held that
the provision of 8 & 9 Vict. c. 20, s. 90, requiring equality of rates,

applies only to goods passing between the same points of dejjarture

and arrival, and jtassing over no other part of the line, so that although
the railway company had carried coal from a group of collieries situated

at different points along their line, and charged all the collieries one
uniform set of rates in respect of such carriage, yet they had not in-

fringed the provision.

(f/) 17 & 18 Vict. c. 31, s. 2.

to
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Definition of

an innlieeper.

His duty.

His liability

at common
law.

chapter, yet it may be here convenient to remind the

student that it is very different from that of common
carriers of goods, who, as we have seen, are, at common
law, insurers. The contract of a carrier of passengers

is only to carry safely and securely as far as reason-

able care and forethought on his part can go, and if

an accident which he could not possibly have pre-

vented takes place, he is under no liability. There

must be some negligence on his part shewn, and there

must be no contributory negligence on the part of

the passenger ; a j^rimd facie case of neglect on the

carrier's part will, however, be always made out by

shewing that the vehicle was under his absolute con-

trol. This subject is considered hereafter under the

division " Torts " (e).

An innkeeper may be defined as one who keeps a

house where travellers are supplied with everything

that they have occasion for while on their way (/). He
stands to a certain extent in a public capacity, and it

is his duty to receive all guests who come to him, with

their goods, provided the inn is not full (g) and they

are not drunk or disorderly, or suffering from any in-

fectious complaint, and they tender to him a proper

and fair amount for his charge. If an innkeeper fail

in this his duty, he is liable to be indicted, or to have

an action for damages brought against him (h). By
the common law the liability of an inkeeper is very

extensive, being for all losses except those arising by

the act of God, the King's enemies, or the fault of the

guest, for very much the same reason as has been

before stated with regard to carriers (^). It is not

(e) Post, Part II. ch. vi.

(/) Thompson v. Lacy (1830), 2 B. & Aid. 283. A restaurant-keeper
is not an innkeeper, but yet he may be liable to a customer on the
ordinary principles applying to bailments (Ultzen v. Nichols (1894), i

Q. B. 93 ; 63 L. J. Q. B. 289 ; 70 L. T. 140). If, however, the establish-

ment is an inn or hotel, then the proprietor is liable as an innkeeper to

a person although he is merely dining, and not actually staying there

{Orchard v. Bush (1898), 2 Q. B. 284 ; 67 L. J. Q. B. 650 ; 78 L. T. 557).

(.7) For the modern view of when an inn is deemed " full," see Brown
V. Brandt (1902), i K. B. 696 ; 71 L. J. K. B. 2,<^j ; 80 L. T 625.

(A) Fell V. Knight (1841), 10 L. J. Ex. 277.
(i) See ante, i)p. 127, 128.
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necessary, to make a man a guest witliin the meaning wiio is a

of tlie common or statute law as to innkeepers' liability, an hm.

that he should have come to the inn for more than

temporary refreshment 0'). The length of time for

which a person resides at an inn does not necessarily

atfect his position as a guest or traveller, provided he

stays there in the transitory condition of a traveller ; iMmomi v.

but a person who goes to an inn is not entitled to
'""'"•

stay there as long as he chooses, against the will of the

innkeeper, who has a right to terminate the relation

of host and guest by reasonable notice. If the guest

forms an intention of staying at the inn, and has no

intention of going on to any other place, he then ceases

to be a traveller ; but when he has in fact ceased to

be a traveller is a question of fact depending on the

circumstances of each particular case {h). If a person

comes to an inn on a special contract to board and

lodge there, the law does not consider him as a guest,

but as a boarder (/).

The leading case on the liability of innkeepers is rajij(-s cane.

Calyc's Case (/»), in which it was laid down that to

charge an innkeeper the following circumstances are

necessary :

—

1. The inn ouolit to be a common inn, so that in

the case of lodging at some private person's house,

and a robbery occurring there, the landlord would not

necessarily be liable.

2. The party ought to be a traveller or passenger.

3. The goods must be in the inn, and for this

reason the innkeeper is not bound to answer for a

horse put out to pasture.

4. There must be default on the part of the inn-

keeper or his servants ; and,

5. The loss must be to movables, and therefore, if

a guest be beaten at an inn, the innkeeper shall not

answer for it.

[j) Bermett v. Mellor (1793), 5 T. R. 273 ; Orchard v. Bush (1S98),

2 Q. B. 284 ; 67 L. J. Q. B. 650 ; 78 L. T. 557.

(k) Lamond v. Richard (i897),''i Q. B. 541 ; 66 L. J. Q. B. 315 ; 76

L. T. 141.
"

{I) I S. L. C. 128.

[m) (15S4), I S. L. C. 119 J 8 Coke, 32,
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The Inn- TliG liability of innkeepers being, as above stated,
^-eepeis Act,

^^ Gxtensivo, it was only natural that, in course of

time, it should be restricted in like manner as has

been shcAvn the liability of carriers was restricted.

The Innkeepers Act, 1863 (n), enacts (0), that no inn-

keeper shall be liable to make good any loss or injury

to goods or property brought to his inn (not being a

horse or other live animal, or any gear appertaining

thereto, or any carriage), to a greater amount than

;^3o, except (i) where the goods are stolen, lost, or

injured through the wilful act, neglect, or default of the

innkeeper or any person in his employ ; or (2) where

the goods are deposited with him expressly (p) for

safe custody, in which latter case he may demand
that the goods shall be placed in a sealed box or other

receptacle. If an innkeeper refuses to receive goods

for safe custody, or if by his default the guest is unable

to so deposit them, he is not to have the benefit of the

Act (q) ; and he must cause at least one ijrinted copy

of sect. I to be exhibited in a conspicuous part of the

hall or entrance to the inn, and will only be entitled

to the benefit of the Act whilst it is so exhibited (r).

The copy should be an exact one, and if there is

any material omission the innkeeper is not pro-

tected (.s).

Injuries to We mav gather from Calye's Case that an innkeeper

persons. docs not Warrant the safety of his guests, but neverthe-

less he is liable if an injury happens to them through

his neglect, as if a guest falls and injures himself

through a defective staircase, carpet, or the like ; but

some evidence of negligence on the part of the inn-

keeper must here be given {t).

Innkeeper may All innkeeper lias no right to detain his guest's
detain guest's -n i • i -ii • -if i i • i c -\-

property, but pcrsoii till his Dill IS paid, Dut hc has a right 01 lien
not his person.

[n) 26 & 27 Vict. c. 41. (o) Sect. i.

(p) See Whifehouse v. Pickett (190S), A. C. 357; jj L. J. P. C. 89.

(q) Sect. 2. (r) Sect. 3.

(s) Spice V. Bacon (1877), 2 Q. B. D. 463 ; 46 L. J. Q. B. 713 ; 25

W. R. 840.

(0 Walker v. Midland By. Co. (1887), 55 L. T. 489 ; 51 J. P. ri6.
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on property brought by the guest to the inn, or sent to

him there, notwithstanding even that the property does

not belong to the guest, and the innkeeper is aware of

that fact, e.g., if a commercial traveller brings with him, raMns v. Gray.

or has sent to him, samples of goods, the innkeeper has

a right of lien thereon {u). And where a husband and Gordon v.

wife came together to an inn (so that of course credit

'

was given to the husband), yet the innkeeper's lien was

held to exist on property brought with them, although

it was the separate property of the wife {v). The lien

also exists over property, though it may not be ordi-

nary traveller's luggage {10) ; but there is no lien in nroadwood v.

respect of goods the property of a third person sent to
""""'"•

the guest in the inn for a temporary purpose, e.g., a

piano or other article on hire (x). When an innkeeper

is entitled to a lien over carriages and horses, such lien

is not limited to the charge for the keep of the horses

and the care of the carriages, but extends to the whole

charges against the guest {//). An innkeeper who
accepts security does not thereby waive his common
law lien on the goods of his guest, unless the nature

of the security, or the circumstances under which it is

given, are inconsistent with the retention of the

lien (-:). The Innkeepers Act, 1878, as already

noticed («), now gives the innkeeper a right of actively

enforcing his lien. As before observed on the decision Liability of

in Calye's Case, a lodging-house or boarding-house
i°'']joardln".''**

keeper is not liable as an innkeeper. He is liable ^o"***^ keeper,

only in a less degree, his duty being to use an ordinary

amount of care with regard both to his guest and his

guest's goods (b) ; and to render such a person liable

(u) Rohins v. Gray (1895), 2 Q. B. 501 ; 65 L. J. Q. B. 44 ; J2, L. T.

252.
(v) Gordon v. Silber (1890), 25 Q. B. D. 491 ; 59 L. J. Q. B. 507 ; 63

L. T. 283.

(w) Sneadv. Watkins {18 S?), i C. B. (N. S.) 267 ; Threlfallv. Barwick
(1872), L. R. 10 Q. B. 210 ; 44 L. J. Q. B. 87.

[x) Broadwood v. Granara (i8=;4), 10 Ex. 417.

(y) Mulliner v. Florence (1878), 3 Q. B. D. 4S4
; 47 L. J. Q. B. 700 ;

26 W. R. 385 ; 38 L. T. 167.

(2) Avgwi V. M'Lachlan (1883), 23 Ch. D. 331 : 52 L. J. Ch. 587;
31 W. R. 614; 48 L. T. 863.

'
(rt) Ante, p. 105.

(h) Dnnsey v. Richardson (1854), 3 E. & B. 144; Holder v. Soulby
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for the wrongful acts of a servant, lie must have

been guilty of such a misfeasance or gross misconduct

as an ordinary person should not have been guilty

of(c).

We have now gone through the different kind of

bailments according to Lord Holt's division in Coggs v.

Bernard (d), on which it is apparent that another classi-

fication (which has been stated in various text-books)

may be given. It has the advantage of simplicity,

and is as follows:

1. Bailments exclusively for the benefit of the

bailor. (This will include those styled depositum and

mandatum.)

2. Bailments exclusively for the benefit of the

bailee. (This will include that styled commodatum.)

3. Bailments partly for the benefit of the bailor and

partly for the benefit of the bailee. (This will include

those styled locatio rei, vadium or 'pW'^iori acccphim, and

locatio oiJcris faciendi.)

There being a property in the case of goods bailed,

both in the bailor and bailee, generally speaking either

may maintain an action in respect of the same {e).

As between a bailor and bailee under an ordinary con-

tract of bailment, if the bailor sues the bailee for delivery

of the goods or their value, the bailee is estopped from

disputing the title of the bailor (/). But notwithstand-

ing this, the bailee cannot have a better title to the

goods than his bailor, and therefore he can successfully

resist the claim of the bailor to have them delivered

up to him, by showing that in refusing to give them

up he is acting at the request and by the authority of

(i860), 8 C. B. (N. S.) 254; Scarborough v. Cosgrave (1901;), 2 K. B.

805 ; 74 L. J. K. B. 892.

(c) Clench v. D'Arenberg (1885), i C. & E. 42.

(d) See ante, p. 122.

(e) See also, post. Part II. ch. iii.

(/) Sogers v. Lambert (1891), i Q. B. 318 ; 60 L. J. Q. B. 187; 64
L. T. 106; 39 W. R. 114.
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a person who has a better title than the bailor ; or by

showing that such a person has actually taken the

goods from him contrary to his wish. But a bailee

can never set up the title of another if he accepted

the goods with knowledge of the adverse claim (g).

(g) See Goodeve's Personal Property, 25.



144 OF MERCANTILE CONTRACTS, AND

CHAPTER V.

OF MERCANTILE CONTRACTS, AND HEREIN OF BILLS OF

EXCHANGE, PROMISSORY NOTES, AND CHEQUES.

Matters treated ALTHOUGH for convenience the title given to this

chaHer'* chapter is " Mercantile Contracts," &c., it must not be

not exclusively nnderstood that the matters treated of in it are ex-
mercantile. , . ^ -i i i n c

clusively mercantile, but only more generally so ; tor

instance, both agencies and partnerships may occur in

matters not strictly mercantile.

It must be manifest that in many matters of ordi-

nary business people may be unable to do personally

all acts coming within the scope of their transactions,

and for this reason they employ other persons to act

Who are for them, who are called agents for them the prin-
ayents.

cipals, and acts done by the agents are considered to

be done by the principals by force of the maxim Qui

QuifacitjH'r facit 'pcr alium facit per sr. Generally, what a person
niiumfacit ^ liimsclf in his own riafht he may do by an

agent, and, ordinarily speaking, an agent may be autho-

rised by mere word of mouth ; but to execute a deed

an agent must be authorised by deed, and the agent

who is to act under sections i and 3 of the Statute of

Frauds («) must be authorised by writing. An agent

for a corporation aggregate must also be authorised

under the seal of the corporation {h) ; but this does not

apply at all in the case of a trading corporation {c) or

joint stock companies (f?), or industrial or provident

(a) 29 Car. II. c. 3 ; ante, p. 50. All instruments comprised in

these sections have now, imder 8 & 9 Vict. c. 106, s. 3, to be by deed,

and therefore such an agent must now be appointed by deed.

(h) Kiddernmister v. Hardvucke (1873), L. R. 9 Ex. 13 ; 43 L. J. Ex.

9 ; 22 W. R. 160.

(c) t^aiith of Ireland Colliery Co. v. Waddle (1869), L. R. 4 C. P. 617 ;

38 L. J. C. P. 338.

(d) 30 & 31 Vict. c. 131, s. 37 ; 8 & 9 Vict. c. 16, s. 97.

per se.
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societies {e), nor in any case where its application would

cause very great inconvenience or tend to defeat the

very purpose for which the corporation was created (/).

The relation of principal and agent requires the con-

sensus of both parties ; there must be an express or

implied assent to, or a subsequent ratitioation of, that

relation (g). No person can authorise another to do for

him what he cannot do himself, for naturally he cannot

pass to another a power which he never possessed ; but

though this is so, persons who cannot do acts for Persons not

themselves are, generally speaking, competent to act as n'eveitheiTss

agents, e.g., infants, for they are exercising not their ^'^^ "^ agents.

own but another person's powers (A).

An agent cannot delegate his authority to another, Deiegatm

the maxim being Ddcgatits non potest delegare, except, 'aJicgarT.

indeed, in the ordinary way of business—as when a

man in business is employed to do an act, and his

clerk does it by his directions—and except by the

principal's assent, express or implied, e.g., on occasions De Btmche v.

arising from the conduct of the parties, the usage of
"

a trade, the nature of a transaction, or an unforeseen

emergency {i). An agent employing a sub-agent, even

though with the knowledge of his principal, is always

liable to the principal for money received by the sub-

agent [li).

The powers of an agent vary according to the Three kinds

authority he is invested with, and there are said to be
*^^.''^§*^'i"'^®^

three kinds of agencies :

—

I. Universal agency, which is the largest and widest

kind, being a general authority to do any acts without

reference to their character, and this is not of constant

occurrence.

(e) 39 & 40 Vict. c. 45, s. 11 (12).

(/) Church V. Imperial Gas Light Co. (1838), 6 Ad. & E. 846 ; 7 L. J.

Q. B. 118 ; Ludlow v. Charlton (1840), 6 M. & W. 815, 822.

(17) Markwick v. Hardingham (1880), 15 Ch. D. 349 ; 29 W. R. 361 :

43 L. T. 647.
{h) See Story on Agency p. 6 ; Co. Litt. 52 a.

{i) De Bussche v. Alt (1877), 8 Ch. D. 286 ; 47 L. J. Ch. 381.

(k) Stephens v. Badcock (1832), 3 B. & Ad. 359 ; Sims v. Briitain

1832), 4 B. & Ad. 375 ; Skinner v. Weguclin (1882), i C. & E. 12 ;

Montagu v. Forwood (1893), 2 Q. B. 350; 69 L. T. 371,

K
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2. General agcncij, which is the next hirgest, signify-

ing a power to do all acts in some particular trade,

business, or employment, e.g., the authority that is

usually vested in a wife to bind her husband for neces-

saries without any particular sanction on each occasion

from him.

3. Special agency, which is the most limited and

usual case of agency, being where a person has simply

an authority to do some particular act for the prin-

cipal (/).

Diflerences There is a very important difference- to be noticed

uu'ivers'^i bctweon universal and general agencies on the one hand,
and general ^^^ spccial agencics OU the other, with reo^ard to the
agencies on ^

.
°

_

' o
the one hand, powor to bind the principal. In the former, even
anc specia

although the act exceeds the agent's authority in the

particular instance and is contrary to the principal's

instructions, yet if it comes ivithin the scojje of his ordinary

authority the principal is liable (m) : thus, for instance,

supposing a servant has a general authority to order

goods for his master, and the master one day withdraws

that authority, yet if the servant orders goods as there-

tofore, the tradesman not knowing of such Avithdrawal,

the master will be liable, because the act comes within

the scope of the agent's ordinary authority. In the

case of special agency this will not be so, for it is the

duty of the party contracting with such an agent to

inquire and see as to the extent of his authority, and

if he exceeds it the principal cannot be liable {n). But

although an act may be done without any authority

from the principal, and therefore not bind him, yet if

at the time of doing the act the agent professed that

he was acting for a principal (0) who was in existence

(I) See Story on Agency, p. 23, et seq.

(m) Smethurst v. Taylor (1844), 12 M. & W. 545 ; National Bolivian

Navigation Co. v. Wilso7i (1880), 5 A. C. 290 ; 43 L. T. 70 ; Chapleo v.

Brunswick Building Society (18S1), 6 Q. B. D. 696 ; 50 L. J. Q. B. 372 ;

29 W. R. 529 ; Brooks v. Ilassdl (18S3), 49 L. T. 568 ; Stein v. Cope

(1883), I C. & E. 63.

(n) Bast India Co. v. Hensley {1794), i Esp. iii ; (Irnves v. Masters

(1883), I C. & E. 73.

(0) Per Parker, J., Vere v. Ashly (1830), 10 B. & C. 288.



HEREIN OF BILLS OF EXCHANGE, ETC. 1 47

at the lime (p), it may be subsequently ratified by such

principal, and become his act just as much as if he

had authorised it beforehand ; for the maxim is, Omnis omnis

ratihccbifio rdrotraliitur d mcmdato priori ccqiciparaiur (q). 'yf/rl'trahitiir

And this is so even althoucdi the other party has heiore etmandato

.
"

/
priori cequi-

the ratmcation repudiated the contract (v). paratur.

The principal is bound to persons who deal with his principal's

agent in good faith, by every act done by the agent as '•'^'^'^"y-

such within his actual authority, even though the agent

did the act fraudulently in furtherance of his o"\vn

interests (s). The principal is also bound by the acts

of his agent done in the course of his employment and

within the apparent scojje of his authority, unless the

agent was not in fact authorised to do the particular

act and the other party knows that the agent is exceed-

ing his authority (t).

An important point on the law of principal and As to the effect

agent is as to the effect of a person contracting with an to anaglut!
'

agent giving credit to the agent. Generally speaking,

an agent incurs no personal liability, and the person con-

tracting with him will charge his principal ; but it may
be that (

i
) it is not know^n that he is an agent, or,

(2) though known that he is an agent, it is not known
who his principal is, or (3) though both the above facts

are known, the agent not contracting as agent, it is

preferred to charge him rather than his principal. The Tiiomson v.

law is, that if the fact of the person being an agent is
"^'^"P'^''-

not known, or if the agency is known but the name of

the principal is not, though credit is first given to the

agent, the principal, on being discovered, maybe sued {u)
;

but that if the principal is known, and yet credit has Paterson v.

been given to the agent, who has made himself personally AddisonV.'
O'andeseqiii.

(p) Kelner v. Baxter (1866), L. R. 2 C. P. 174 ; 36 L. J. C. P. 94.

(q) Maclean v. Dunn (1828), 4 Bing. 722.
(r) Bolton v. Lambert (188S), 41 Ch. D. 295 ; 58 L. J. Ch. 425 ; 60

L. T. 687 ; Re Portuguese ConsoHdatcd Copper Mines (1890), 45 Ch. D.
16 ; 63 L. T. 423 ; 39 W. R. 25.

(s) Hambro v. Burnand (1904), 2 K. B. 10 ; 7^ L. J. K. B. 669 ; 90
L. T. 803.

(t.) Watlean v. Fenvnck (1893), i Q. B. 346 ; 67 L. T. 831.

(?/) Thomson v. Davenport (1S29), 2 S. L. C. 379 ; 9 B. & C. 78.
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Effect of pay-
ment to a
broker or
agent.

Cases in which
ag-ent per-

sonally liable.

liable, the principal cannot afterwards be charged, for

the person has made his election (v).

Where a broker or agent buys goods in that capacity

for his principal, though he does not at the time disclose

his principal, yet the principal is, on being discovered,

liable for the price, and this although he has paid the

broker or agent ; unless indeed before payment to the

broker or agent, the vendor has by his conduct led the

principal to believe that he had been already paid by

the broker {w).

The cases in which, contrary to the general rule, the

agent incurs personal liability may be stated to be as

follows :

—

1

.

Where the agent conceals or does not disclose his

principal, and does not contract merely as agent (x).

Here, though the agent is liable, it is in the option of

the other contracting party, on discovering the principal,

to sue either principal or agent.

2. Where he acts without authority, or after his

authority has determined. If, however, he could not

have known of the determination of his authority, this

will not be so; thus, an action was brought for necessaries

supplied to a woman after her husband's death, whilst on

a foreign voyage, but before she knew of his decease, and

it was decided that she was not liable (y). If an agent

(v) Paterson v. Gandesequi {1812), 2 S. L. C. 365 ; 15 East, 62 ; Addison
V. Gandesequi (1812), 2 S. L. C. 372 ; 4 Taunt. 574.

{w) Heald v. Kenworthy (1S55), L. E.. 10 Ex. 739 ; 24 L. J. Ex. j6 ;

Irvine v. Watson (1880), 5 Q. B. D. 414 ; 49 L. J. Q. B. 531 ; 42 L. T.
810.

{x) Fleet V. Miirton (1871), L. R. 7 Q. B. 126; 41 L. J. Q. B. 49.
But where a person contracts specially " as agent," his principal being
undisclosed, evidence is admissible to shew a custom that he shall be
personally liable if he does not disclose his principal's name within
a reasonable time {Hutchinson v. Tatham (1873), L. R. 8 C. P. 482 ;

42 L. J. C. P. 260).

{y) Smout V. Ilbery (1842), 10 M. & W. r, which case was followed
in Salton v. New Beeston Cycle Co. (1900), i Ch. 43 ; 69 L. J. Ch. 20,
and is submitted to be still good law notwithstanding the remarks of

Kekewich, J., in Hulhot v. Le^is (1901), i Ch. 344 ; 70 L. J. Ch. 125 ;

49 W. R. 214. And it has been held that the husband's estate would
not be liable in such a case (Blades v. Free (1829), 9 B. & C. 167). But
see Drew v. N^mn (1879), 4 Q. B. D. 661 ; 48 L. J. Q. B. 591, where the

defendant, having held out his wife to the plaintiff as having authority

to pledge Ills credit, afterwards became insane. The ]ilaintifif, being

unaware of the insanity, continued to supply the wife with goods on
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acts without authority, but yet honestly believing that coUen v.

Wriqllt.

he had authority, he may be sued ex contractu upon a

warrant of authority {z). Thus, an innocent stock- staricey v.

broker who acted in transferring certain stock under a ^n^iami.

forged power of attorney, was held liable to indemnify

the bank, on the ground that he impliedly warranted

that he had a proper authority (a). If, however the roihui v.

professed agent knew that he had not the authority he ""^^'"'•

assumed to possess, he may be sued ex delicto in an

action for deceit {h).

3. AVhere, though having authority, he exceeds that

authority, or fraudulently misrepresents its extent.

4. Where he specially pledges his own credit.

5. Where, though contracting as agent, he uses

words to bind himself, e.g., if he covenants personally

for himself and his heirs (c).

It was formerly considered that where a British British agent

agent contracted for a foreign principal, the British j^^forSg'if

agent was necessarily the person liable, and not the principal,

foreign principal, because it was said there was no

responsible employer ; but this, though still generally

the case, cannot be taken to be now a perfectly correct

statement of the law {cl). It is really a question of

fact in each particular case as to who is liable, and

the circumstance of the principal being a foreign one

may sometimes be considered as of great weight in the

determination of that question. Thus in the case of

an ordinary sale and purchase of goods in this country,

it is perhaps not an unreasonable inference of fact that

the parties residing here are looked to as principals

where there is no stipulation to the contrary. The

credit, and it was held that the defendant was liable to the plaintiff

for the price of the goods so supplied.

(z) Colle7i V. Wright (1857), 8 E. & B. 647.
\a) Starkey v. Bank of England (1903), A. C. 114 ; 72 L. J. Ch. 402 ;

88 L. T. 244; 51 W. R. 513. Sheffield Corporation v. Barclay (1905),
A. C. 114; 74 L. J. K. B. 747 ; 9-, L. T. 83.

{&) Polhill V. Walter (1832), 3 B. & Ad. 114.

(c) See hereon Thomas v. Edwards (1837), 2 M. & W. 216, and cases

there cited.

[d) See Malcolm Flinn c& Co. v. Hoyle (1894), ^3 L- J- Q- B. i, where
it was held that the circumstances excluded the application of the
ordinary rule.
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The different

ways in which
an agent's

authority may
be determined.

usage of trade, or the conduct of the parties, will

probably in most cases furnish a guide to the decision

of this question (c).

An agent's authority may be determined in any of

the following ways, i.e. :—

-

1. By the principal's revocation of it, and death

will operate as a revocation (/), If by the act of the

principal the agency is revoked, in the case of a special

agency nothing further done by the agent will bind

the principal, but in the case of a general or universal

agency the revocation will not bind third persons until

made known to them {g) ; for, as we have seen, in these

agencies the principal may be bound if the act comes
within the scope of the agent's usual authority {h).

In ordinary cases, special notice should be given by
the principal to all persons who have been in the habit

of dealing with the agent, and in addition he should

give a general notice in the London Gazette.

2. By the agent's renunciation with the principal's

consent.

3. By the principal's bankruptcy.

4. By the object of the agency being accomplished.

5. By the effluxion of time; and

6. Formerly by the marriage of a femme sole

agent (i), but now, since the Married Women's Pro-

perty Act, 1882 (/,:), this is no longer so.

An agent's Unlcss a Contrary intention appears, the' authority
antliority .

''

1 . 1 t t, • •

includes all givcu to an agent must be taken to mclude all mci-

act".
^° ^ dental acts necessary for accomplishing the principal

(e) Green v. Kopke (1856) 25 L. J. C. P. 297 ; Armstrong v. Stokes

(1872), L. R. 7. Q. B. 598 ; 41 L. J. Q. B. 253 ; Elbingerv. Clave (1873),
L. R. 8 Q. B. 313 ; 42 L. J. Q. B. 151 ; Button v. Bullock (1874), L. R.

9 Q. B. 572. See as to the rights of an undisclosed foreign principal,

Kaltenbach v. Lewis (1885), 10 A. C. 617 ; 55 L. J. Ch. 58 ; 53 L. T. 787.
Malcolm Flinn & Co. v. Iloyh (1894), 63 L. J. Q. B. i.

(/) With regard, however, to powers oi attorney, see the Conveyancing
Act, 1881 (44 & 45 Vict. c. 41, s. 47), and the Conveyancing Act, 1882

(45 & 46 Vict. c. 2)9^ ss. 8, 9).

(r/) Monk v. Clnyfnn, Moll. 270, cited in Nickson v. Brohan (171 8), 10

Mod. no.
(h) Ante, p. 146.
{i) See hereon Story on Agency, 481
[k) 45 & 46 Vict. c. 75.
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object ; for instance, a person sending another to a

shop to buy goods without giving him the money to

pay for them, gives to him the necessary incidental

poAver of pledging his credit (/).

The proper person to sue on a contract is, generally The principal,

speaking, the principal, and not the agent, unless
^^^l^^^^

^^^^

'

indeed the agent has some special property or interest generally sue.

in the subject-matter of the contract by way of com-
mission or otherwise, e.f/., a carrier or an auctioneer (m),

and generally an undisclosed principal has an equal

riffht to sue as if he had been disclosed (n). If an ^sent's
°

. 11- ^ T liability and
agent is remunerated, he is bound to use ordinary duty,

diligence; if unremunerated, then, by analogy to the

case of a voluntary bailee (0), he is only liable for gross

negligence, unless he is possessed of any special skill

or knowledge, Avhen an omission to use it will be im-

putable to him as gross negligence (jt). It is the

duty of an agent always to act fairly and honestly,

and to keep proper accounts and vouchers, and be

ready to account to his principal, and he may lose his

right to any commission he might otherwise be entitled

to by not doing so (q). If an agent takes a bribe, the Bribing agent.

principal may sue him to recover the amount of such

bribe (r) and also to recover any remuneration he has

paid the agent (.s) ; and he may also sue the person

who bribed the agent for any loss he has suffered, e.g.,

excess of price which he has paid for goods (t), or he .

may abrogate the contract (ic).

(I) Story on Agency, p. yy. See as to the extent of the power vested
in an auctioneer, Saunders v. Dence (1885), 52 L. T. 644; Rosenbaum
V. Belson (1900), 2 Ch. 267 ; 69 L. J. Ch. 569 ; 82 L. T. 65S.

(m) Robinson v. Rutter (185 0> 4 E. & B. 954.
(n) Mildred v. Maspons (1883), 8 A. C. 874 ; 53 L. J. Q. B. 33 ; 49

L. T. 685 ; 32 W. R. 125. (0) As to which see ante, p. 123.

(p) See Coggs v. Bernard (1704), i S. L. C. 173 ; Lord Ray, 909;
Wilson V. Brett (1843), ^i M. & W. 113 ; a7ite, pp,

(q) See hereon Stainton v. Carron Co. (1857), 24 Beav. 353.
(r) Turnbull v. Garden (1869), 38 L. J. Ch. 331.

(5) Andrews v. Ramsay (1903), 2 K. B. 635 ; 72 L. J. K. B. 865 ; 89
L. T. 4:;o.

{t) Mayor of Salford v. Lever (1891), i Q. B. 168 ; 63 L. T. 658 ;

60 L. J. Q. B. 39 ; 39 W. R. 8 ; ; Grant v. Gold Exploration Syndicate

(1900), I Q. B. 233 ; 69 L. J. Q. B. 150 ; 82 L. T. 5.

(u) Shipivay v. Broadwood (1899), i Q. B. 369 ; 68 L. J. Q. B. 360 ;

80 L. T. II,
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Del credere

agent.

His contract

not one of

guarantee.

Difference

between
indemnity
and guarantee.

Sutton V.

Grey.

Indemnity
contrasted

with guarantee.

A del credere agent is one who agrees witli liis

principal, in consideration of some additional compen-
sation, to be responsible to the principal for due pay-

ment of the purchase-money of goods to be sold by
him, the agent. It has been decided that this engage-

ment need not be in writing {x), as is necessary, as we
have seen, in the case of guarantees iy). The reason

of this is that the contract of the del credere agent

is not really to guarantee the solvency of those who
purchase from him, but rather a promise of indem-

nity to his employer against his own inadvertence or

ill fortune in making contracts for him with persons

who cannot or will not perform them (2), A contract

of indemnity must, in fact, be distinguished from a

guarantee. Thus in one case the plaintiffs, a firm of

stockbrokers, had orally agreed with the defendant to

transact ordinary business, and be answerable upon
the Stock Exchange, for customers whom the defendant

should introduce, upon the terms that the defendant

should receive half the commission earned upon, and
be liable to the plaintiffs for half the losses arising

from, such transactions. Owing to the default of a

customer a loss was incurred by the plaintiffs, the half

of which they sought to recover. It was held that

the promise to answer for the losses was the ulterior

consequence only of the above agreement, the main
object of which was to regulate the terms of the em-
ployment, and that therefore the contract was one

of indemnity, and not a promise to guarantee the debt

of another person, and that sect. 4 of the Statute of

Frauds did not apply {a). It may be shortly stated

that indemnity only requires two parties, promisor

and promisee, while guarantee requires three, debtor,

creditor, and surety; in indemnity the promise is

(.t) Coutourier v. Ilastic (1852), 8 Ex. 40; Wickham v. Wickliam

(185s), 2 K. & J. 178.

(?/) Ante, pp. 5 1-53-
(,~) Anson's Contracts, 373.

(«) Sutton V. Grey (1894),'! Q. B. 2S5 ; 63 L. J. Q. B. 6t,t, ; 69 L. T.

6y2,- See also Guild v. Conrad (1894), 2 Q. B. 885 ; 63 L. J. Q. B.

721 ; 71 L. T. 140.
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absolutely to indemnify (in whole or in part) in con-

sideration of a certain liability or risk being incurred

by the promisee, while in guarantee the surety only

promises collaterally to pay on the debtor's default

;

and indemnity may be oral, while guarantee must be

in signed Avriting.

Factors and brokers are peculiarly mercantile agents, Difference

being employed constantly to effect sales, the differ- factorrand

ence between them being that the broker has not the brokers,

possession of the goods he is selling for his principal,

whilst the factor has (h). At common law, if goods Saie or pledge

were placed in a factor's hands for sale, he, having only wuifour

a power to sell and not to pledge, could not give any =*""io"ty-

title by way of pledge, that not being within the usual

scope of his authority. This being, however, considered

by the mercantile community as an undue restriction

on the operations of commerce, certain Acts (c) were

passed to effect an alteration of the law ; but these

Acts were repealed by the Factors Act, 1889 ((Z), Factors Act,

which now deals Avith the entire subject. By this sta- ^ ^'

tute it is provided (e) that where a mercantile agent (/)
is, with the owner's consent, in possession of goods or

documents of title (g) thereto, any sale, pledge, or other

disposition made by him when acting in the ordinary

course of a mercantile agent's business, shall be as

valid as if made with the owner's authority, and this

notwithstanding the owner's consent may smce have

been determined, provided that the person taking does

so in good faith and without notice of the agent's want

of authority, or of the determination of such consent.

Where, however, the mercantile agent pledges goods Pledge for
'

. „
'

^ -, 1 ^ 1 ^ 1 antecedent

as security for an antecedent debt, then the pledgee debt.

(b) Baring v. Corrie (1818), 2 B. & A. 137 ; Campbell on the Law of

Sale of Goods, 408, 424.
(c) 6 & 7 Geo. IV. c. 94 ; 5 & 6 Vict. c. 39 ; 40 & 21 Vict. c. 39.

(d) 52 & 53 Vict. c. 45.

(e) Sect. 2.

(/) i.e., a person who in the cnstomary course of his business as a

mercantile agent has authority either to sell, or to buy, or to raise

money on security of, goods, sect. i. See HanliiKjs v. Pmr-son {i?,gi,),

I Q. B. 62 ; 62 L. J. Q. B. 75 ; 67 L. T. 553.

[g) As to the meaning of this expression see ante p. -.07, note (/).
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Is to acquire no further right to the goods than the

pledgor had at the time of the pledge (/i) ; and if the

pledge is made in consideration of the delivery or

transfer of other goods, or of a negotiable security, the

pledgee is to acquire no right to the goods pledged

beyond the value of what has been so given (i).

It was formerly held that where a seller had been
left by his buyer in possession of goods or the docu-

ments of title thereto, he could not confer a cfood title

upon a bond fide purchaser or pledgee QS) ; but under

the provisions of the Factors Act, 1889 (/), and the

Sale of Goods Act, 1893 (m), he can now do so to any

person taking in good faith and without notice. And
with regard to the possession of a buyer, it is also

provided {n), that where any goods have been sold or

contracted to be sold, and the buyer or any person

on his behalf obtains with the seller's consent the

possession of the goods or the documents of title thereto,

from the seller or his agent, any sale, pledge, or dis-

position of such goods, or documents, by such buyer

or his • agent, to a person taking in good faith and

without notice of any lien or other right of the seller,

shall be valid and effectual (0). The effect of this

enactment on hire-purchase agreements is important.

A person agrees to acquire furniture under this system,

and is by the agreement to pay so much a month for

a certain period, and the property is to vest in him
only when he has paid so many monthly instalments

as make up the full price. If he, being in possession

of the furniture under the agreement, before he has

made all the payments sells or pledges to a purchaser

or pledgee, who takes homl fide without notice of

(h) 52 & 53 Vict. c. 45, s. 4.

(i) Sect. 5.

(k) Johnson v. Credit Lyonnais Co. (1878), 3 C. P. D. 32 ; 47 L. J.

C. P. 241.
(I) 52 & 53 Vict. c. 45, s. 8.

(m) 56 & 57 Vict. c. 71, s. 25 (i). This provision is practically the
same as that in the Factors Act, 1889, which is, however, not repealed.

(n) 52 & 53 Vict. c. 41;, R. 9 ; 56 & 57 Vict. c. 71, a. 25 (2).

(o) See Hugill v. Masker (1889), 22 Q. B. D. 364; 58 L. J. Q. B.
171 ; 60 L. T. 774 ; Calm v. Pocked's Bristol Ch-annel Steam Packet Co.

(1899), I Q. B. 643 ; 68 L. J. Q. B. 515 ; 80 L. T. 269.
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tlie circumstances, is the title of sucli purchaser or

pledgee good ? The answer to this question depends

upon the way in which the hire-purchase agreement is

worded. If it is an absolute contract, under which the lcc v. Butur.

hirer is bound to carry out the transaction, then the

question must be answered in the affirmative (^j), and

this notwithstanding the contract contains provisions

under which the owner may put an end to the arrange-

ment for sale on various contingencies {q) ; but if the hmh v.

hiring agreement contains a provision that the hirer
-^^""''^"*"-

may at any time determine the transaction by redeliver-

ing the furniture, then the question must be answered

in the negative (r). Hire-purchase agreements, there-

fore, should be drawn in this way, so that the provisions

of the Factors Act, 1889, and the Sale of Goods Act,

1893, shall not operate to protect a person to whom
the hirer improperly sells the goods (s).

Ifgoods are bought of a factor, the buyer not knowing Kigiit of set-off

that he is only a factor, but believing that he is selling bought of a

his own goods, and the principal then declares himself *'*^'°''
^^V^o ' r I

^ ^ ^
prmcipal sues.

and sues, the buyer may set off against him any claim

he might have set off against the factor had the action acorr,c v.

been brought by him ; but if the buyer knew that the ^^"'J''^*-

person selling was a factor, then he cannot {t). If, how-

ever, the buyer, though possessed of this knowledge, yet wamer v.

honestly believed that the factor was entitled to sell,
'^^ ""'

and was in fact selling to repay himself advances made
for his principal, then he may set oft' to the amount of

the factor's claim against his principal {u). If the buyer

had clearly the means of knowing that the person with

whom he contracted was only a factor, and ought to

(p) Lee V. Butler (1893), 2 Q. B. 318 ; 62 L. J. Q. B. 591 ; 69 L,

T. 370.

{q) Thompson v. Veale (1897), 74 L. T. 130 ; Hull Bope Co. v. Adams
(189C), 65 L. J. Q. B. 114 ; 7s L. T. 446 ; 44 W. R. 108.

{r) Helhy v. Matthcios (1895), A. C. 471 ; 64 L. J. Q. B. 465 ; 72
L. T. 841.

(s) A honn fide hire-purchase agreement is not a bill of sale ; see

ante, p. 116.

{t) George v. Clagett (1797), 2 S. L. C. 138 ; 7 T. R. 359; Cook v.

EsMby (1887), 12 A. C. 271 ; 56 L. J. Q. B. 505 ; 56 L. T. 673.
(m) Warner v. MKay (1836), i M. & W. 595.
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partners.

have availed himself of his means of knowledge, he is

considered in the same position as if he had actually

known (x).

The subject of partnership is now specially dealt

with by the Partnership Act, 1890 (y). Partnership

is the relation which subsists between persons carrying

on a business in common with a view of profit, but

does not include a company or association which is

(i) registered under the Companies Act, 1862, or

(2) formed under any other statute, or under letters

patent or royal charter, or (3) working mines within

and subject to the jurisdiction of the Stannaries {z).

The number of partners must not exceed ten for a

banking business, and twenty for any other business {a).

A partnership may be either actual or nominal, the

former depending on the agreement and intention of

the parties, and the latter occurring where a person

allows his name to be held out to the world as a

partner without having any real interest in the con-

cern (h). Whoever bywords, either spoken or written,

or by conduct, represents himself, or knowingly suffers

himself to be represented as a partner, is, on principles

of estoppel, liable as a partner to any one who, on the

faith of such representation, gives credit to the firm,

whether the representation was or was not communi-
cated to the person giving credit with the knowledge

of the apparent partner (c). But where after a partner's

death the business is continued in the old firm's name,

the continued use of that name, or of the dead partner's

name, does not of itself make his estate liable for debts

contracted after his death (c).

With regard to Avhat will be sufficient to constitute

persons partners, the general rule is that it is in every

(.r) Baring v. Corrie (1818), 2 B. & A. 137 ; Borries v. Imperial
Ottoman Bank (1874), L. R. 9 C. P. 38 ; 43 L. J. C. P. 3 ; see also 2

S. L. C. 141-143.

(?/) S3 & 54 Vict. c. 39. (z) 53 & 54 Vict. c. 39, s. i.

(a) 25 & 26 Vict. c. 89, sect. 4.

(b) Waugh v. Carver (1794), 2 H. Blackstonc, 235.
(c) 53 & 54 Vict. c. 39, s. 14.
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case a question of intention (d), and though Avhen

persons are found sharing both the profits and losses

of a concern, it is generally true that they are partners,

it is not necessarily so, for it is quite possible that

the real intention may not have been that the parties

should be partners (c). The Partnership Act, i 890 (/), provisions of

now lays down the following rules on the subject to ^^f"om"^'

which special attention must be paid, but it must still hereon.

be borne in mind that they only state the weight which

is to be attached to the facts mentioned when such

facts stand alone.

1. Joint tenancy, tenancy in common, joint pro-

perty, common property, or part ownership, does not

of itself create a partnershijD, even though the owners

share profits by using the property.

2. Sharing gross returns does not of itself create

a partnership, whether the persons so sharing have or

have not a common interest in the property from

which the returns are derived.

3. Receipt of a share of profits is primd facie evi-

dence of partnership, but the receipt of such a share

does not of itself constitute a partnership, and in par-

ticular this is so in the following five cases :

—

(«) Where a debt or other liquidated sum is re-

ceived, by instalments or otherwise, out of the

accruing profits of a business.

(Jb) Where a servant or agent is remunerated by
a share of the profits of the business.

(c) Where a widow or child of a deceased partner

receives by way of an annuity a portion of

the profits made in the business in which the

deceased person was a partner.

{d) Where money is lent, under a contract in

loriiing duly signed, to receive a rate of in-

terest varying with the profits.

{d) Cox V. Hickman {i860), 8 H. L. Cas. 268 ,• Walker v. Hirsch
(1884), 27 Ch. D. 460 ; 54 L. J. Ch. 315 ; 51 L. T. 581 ; 33 W. R. 992 ;

Adams v. Newbigging (1888), 13 App. Cas, 308 ; 57 L. J. Ch. 1066 :

59 L. T. 267.

(f) Walker v. Hirsch (1884), 27 Ch. D. 460; 54 L. J. Ch. 315 ; 51
L. T. 581. (/) 53 &54 Vict. c. 39,8. 2.

'
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(c) Where a person receives, by way of" annuity or

otherwise, a portion of the profits of a busi-

ness in consideration of the sale by him of

the goodwill {g).

Postponement With regard, however, to paragraphs (d) and (e)

bankniptc^in^ i^ i^ provided that in the event of any such borrower
certain cases, of monoy, or purchaser of a goodwill, becoming bank-

rupt, or entering into an arrangement to pay less than

20s. in the pound, or dying insolvent, the lender of

such money, or the vendor of such goodwill, shall not

be entitled to recover anything in respect of his loan,

or of the share of protits contracted for, until the

claims of the other creditors for valuable considera-

tion in money, or money's worth, have been satisfied (h).

Pie Fort. It has been held that this provision applies to the

case of a contract for the loan of money at interest

varying with the profits, notwithstanding that the

contract is not in writing {i), and that therefore no

Re Gieve. protection is gained under the Act. It has also been

held that where a goodwill is sold in consideration of

an annuity which is not expressly stated to be payable

out of the profits of the business, the provisions of the

Act do not apply (k). The section does not, however,

deprive a lender of any security he may have taken

for his loan, e.g., a mortgage (/).

Quasi -partner- Where there is no actual partnership between the
^^"'^"

parties, but only a liability as partners, which may
occur, as we have seen, by holding one's self out as a

partner, this is styled a quasi-partnership.

Dormant A. pcrsou, altliougli an actual partner, may possibly
partner. jjq^ -^q j^^^ Ordinary partner taking his active share

in the business, but a dormant partner, who may be

defined as one who, though an actual partner, does

iu) 53 ^ 54 Vict. c. 39, s. 2. This section is in place of Bovill's Act
(28 & 29 Vict. c. 86), which is repealed (s. 48). It is practically

identical, except that the case (a) is new.

(h) qs & 54 Vict. c. 39, s. 3.

(i) Be Fort, ex parte Sclwfield (1897), - Q- B- 495 ; <J<^ L- J- Q- B.

824 ; 77 L. T. 274.

(k) Re Oicve, ex parte Shaw (1899), 80 L. T. 737; 47 W. R. 616.

{I) Ex parte Sheil (1877), 4 Ch. D, 789 ; 46 L. J. Bh. 62.
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nob take any active part in the firm's business, and

may perhaps not appear to the world as a partner in

the concern. A dormant partner, when discovered, is

liable in the same way as any other actual partner.

Each partner is an agent of the firm, and the other Liability of

partners, for the purposes of the partnership business, contractu.

and his acts done for carrying on such business in the

usual way bind the firm and his partners, unless he

had in fact no authority in the particular matter, and

the party with whom he was dealing either knew that

he had no authority, or did not know or believe him
to be a partner (m). Thus a bill of exchange given Bin given

in the firm's name by one partner in a trading con- iliiTli-^l

cern, for a transaction of the firm, will ordinarily bind °'^™"-

the firm {n) ; but it would not be so in a non-trading

concern, e.g., a firm of solicitors, unless there was direct

authority, as the giving of bills is not within the scope

of such a business (o). But a cheque given by one cheque,

partner in the name of the firm, and not post-dated,

will in all cases bind the firm (i?). One partner cannot other cases,

bind his firm by a submission to arbitration {q), nor

by borrowing money, unless it is a trading firm and

the money is properly borrowed for the purposes of

the business {r), nor by giving a guarantee (s), nor

by executing a deed unless authorised by deed (except

as to releases) ; but it has been decided that if a

partner executes a deed in the presence of and by the

express consent of his co-partners in a matter in

which they are commonly interested, it binds all {t).

If a partner pledges the credit of the firm for a pur-

pose apparently not connected with the firm's ordinary

(wi) 53 & 54 Vict. c. 39, s. 5.

(n) Kirk v. Blurton (1842), 9 M. & W. 284.
(o) Harman v. Johnson (1853), 2 EL & Bl. 61. As to the power of a

member of a firm of solicitors to bind his partners, see Bhodes v. Monies
(1895), I Ch. 236 ; 64 L. J. Ch. 122 ; 71 L. T. 599.

(p) Forster v. Mackreth (1867), L. R. 2 Ex. 163 ; 36 L. J. Ex. 94.

(q) Stead v. Salt (1825), 3 Bing. loi.

(r) See Lindley on Partnership, 156-158.
(s) Haslcham v. Young (1844), L. R. 5 Q. B. i^^^ ; Brettel v. Williams

(1849), 4 Ex. 623.

(t) Ball V. Dunstermlle (1796), 4 T. R. 313.
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course of business, the firm is not bound, unless he is.

in fact, especially authorised by the other partners {it).

If there is any agreement between partners restricting

their ordinary power of binding the others, this agree-

ment is valueless as regards persons not having notice

of it ; but no act done in contravention of the agree-

ment is binding on the firm with regard to persons

having notice thereof (.c).

Where debts or liabilities are incurred by or on

behalf of a partnership firm, every partner is jointly

liable with the other partners 0/), and after his death

his estate is also severally liable in a due course of

administration, but subject to the prior payment of his

separate debts (::). Where a judgment is obtained

against two or more partners or other joint contractors

in the individual names, such judgment is a bar to

any subsequent action against another partner or joint

contractor (a) ; and when joint contractors are sued

together, and the plaintiff obtains judgment by consent

against one of them, such judgment forms a bar to

further proceedings against the others ih). But if one

partner's bill, note, or cheque is taken in conditional

payment of the joint debt and is dishonoured, judg-

ment against him on the dishonoured instrument does

not (unless paid) extinguish the joint liability on' the

original debt (c).

Where a loss or injury is caused to a person by the

wrongful act or omission of any partner acting in the

(u) 53 & 54 Vict. c. 39, s. 7.

{x) Ibid., s. 8.

{y) Sect. 9. This enactment is in accordance with the previous de-

cision of the House of Lords in Kendall v. Hamilton {1879), 4 App. Cas.

504 ; 48 L. J. C. P. 70s ; 41 L. T. 418.

(2) 53 & 54 Vict. c. 39, s. 9.

(a) Kendall v. Hamilton (1879), 4 App. Cas. 504 ; 48 L. J. C. P. 705 ;

41 L. T. 418 ; Hoare v. Nihlett (1891), i Q. B. 781 ; 60 L. J. Q. B. 565 ;

64 L. T. 659. As to the suing of pai-tners in the name of their partnership

firm, and the service of the writ, and execution on a judgment so obtained
against a partnership firm, and generally, see Order xlviiia, and Inder-

maur's Manual of Practice, 62, 63, 214.

(6) McLcod V. Power (1898), 2 Ch. 295 ; 67 L. J. Ch. 5^1 ; 79 L. T.

67.

(c) Drake v. Mitchell (1803), 3 East 251 ; Wegfj Prosser v. Evans

(1895), I Q. B. 108 ; 64 L. J.' Q.B. i.
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course of the firm's business, or with the authority of

his co-partners, the firm and every partner are liable

both jointly and severally (d). And if one partner,

acting within the scope of his apparent authority,

receives money or property of a third person and mis-

applies it, or if a firm in the course of its business

receives money or property of a third person which is

misapplied by one or more of the partners while in

the custody of the firm—the firm and every partner

are liable both jointly and severally (e).

No new member can, in the absence of stipulation introduction

in the partnership articles (/), be introduced into a "'j^^^g^^j^jj^

partnership firm without the consent of all the members ;

i-etirument of

, .. . Tie T • 1
partner.

and an mcommg partner is not liable lor anything done

before be became a partner (g). Where no fixed term

has been agreed upon, any partnership may be deter-

mined by notice {h), but a person dealing with a firm

after a change in its constitution is entitled to treat

all apparent members of the old firm as still being

members until he has notice of the change. An
advertisement in the London Gazette is notice to persons

who had no dealings with the firm before the change

occurred (i), but a particular notice must be given to

persons who had been in the habit of dealing with the

firm. And although when a partner retires, his liability,

of course, continues in respect of debts incurred whilst

he was a member of the firm, yet if any creditors

expressly or impliedly accept the credit of the new
instead of the old firm—that is to say, if there is xovation.

a novation—this exonerates him from liability {k).

As to a dormant partner, it will always be sufficient

for him to give notice only to the persons who knew
of his connection wiih the firm (/).

(d) 53 & 54 Vict. c. 39, ss. 10, 12.

(e) Sects. II, 12 ; Rhodes v. Monies (1895), i Ch. 236; 64 L. J. Ch.

122 ; 71 L. T. 599.

(/) Cu§e V. Murtagh, 7 L. R. Ir. 411

.

(S') 53 & 54 Vict. c. 39, s. 17.

(h) Sect. 26.

{%) Sect. 36.

Ik) Sect. 17.

{l) Evans v. Drummond (1802), 4 Esp. 89.
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Dissolution of

partnership.

Partners'

powers after

dissolution.

A partnership may
following ways :

—

be dissolved in any of the

By effluxion of time.

By mutual consent.

By notice, if the partnership is for an undefined3.

time.

4. By death of a partner.

5. By bankruptcy of a partner.

6. By the happening of any event which makes the

carrying on of the business by the partners unlawful.

7. By judgment of the High Court of Justice,

which may be obtained on various grounds, e.g., lunacy

of a partner, permanent incapability of a partner to

perform his duties, conduct of a partner calculated to

prejudice the carrying on of the business, a partner

wilfully committing a breach of the partnership articles,

the business being only capable of being carried on at

a loss, or that it is just and equitable to dissolve (m).

8. A partnership may also, at the option of the other

partners, be dissolved if any partner's share of the

partnership property is charged for his separate debt

under an order of the Court obtained by a judgment

creditor against the individual partner {n).

After dissolution the authority of each partner to

bind the firm, and the other rights and obligations of

the partners, continue so far as may be necessary to wind

up the partnership aifairs and to complete transactions

begun but not finished at the date of the dissolution,

but not otherwise (0). So if one partner dies, the survivor

may not only sell the assets but even give a legal or

equitable mortgage over the partnership realty or per-

sonalty in the course of winding up the affairs {'p). A
firm is in no case bound by the act of a partner who
has become bankrupt,but this does not effect the liability

of any person who has, after the bankruptcy, represented

himself, or knowingly suffered himself to be represented,

as a partner of a bankrupt (0).

(w) S3 & 54 Vict. c. 39, ss. 32-35.
(n) Sects. 23, 33. See Indermaur's Manual of Practice, 210.

(o) 53 & 54 Vict. c. 39, s. 38.

(p) Re Bourne (1906), 2 Ch. 427 ; 75 L. J. Ch. 779 ; 95 L. T. 131.
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All partners must be competent to contract, so that A8 to imants
. ^ 1 , OMIT ^^'^ Others

an mrant cannot properly be a partner. btiU, 11 an being partners.

infant does professedly become a partner, he may be

entitled to benefits, though not liable for debts, arising

during the partnership and whilst he was an infant

;

but in takintj accounts the Court will not allow him to

be credited with profits and not debited with losses.

And if an infant who is professedly a partner does not

on attainment of his majority expressly rescind and

disclaim the partnership, he will be liable for losses

accruing after he comes of age. An alien may now be

a partner, unless the partnership embraces the holding

of a British ship or any share therein (q), and a married

woman may, since the Married Woman's Property Act,

1882 (r), be a partner. An executor of a deceased

partner may be let in as a partner under a provision to

that effect in the partnership articles ; but even if there

is such a provision, he cannot be compelled to become

a partner (s), for if let in he becomes personally liable

as any other partner, though he is simply acting in trust,

and not himself taking any benefit (t).

At common law, as a general rule, one partner could Remedies

not sue another. This rule was, however, subject to partners,

these exceptions, viz., (i) Where an account had been

gone through between the parties, and a balance struck

and agreed on
; (2) where money had been received by

one partner for the private use of the other, and wrong-

fully carried to the partnership account ; and (3) where

one partner had improperly used the partnership name
in giving a bill of exchange or a promissory note for his

own private debt, and it had been paid by the other.

The proper remedy between partners was formerly in

the Court of Chancery for a dissolution and account,

and now, where formerly a bill in Chancery would have

been necessary, the plaintiff, by his writ in the High

(g) 33 Vict. c. 14, s. 14. (r) 45 & 46 Vict. c. 75.

(5) Lancaster v. Allsuv (1887), 57 L. T. 53.
(t) Wightman v. Townroe (1832), i M. & S. 412. He is, however,

entitled to indemnity out of his testator's estate, if it is sufficient,

provided he has acted properly.
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Court of Justice, must claim an account, and the proper

Division for such accounts is the Chancery Division,

such matters being specially assigned to that Division («).

Limiteti lu Ordinary partnerships, the rule is that each partner
pai neisiips.

-^ liable, to his last shilling, for the liabilities of the

firm, supposing the partnership assets do not prove

sufficient to discharge them. But the Limited Partner-

ship Act, 1907 (x) permits the formation of partnerships

in which the liability of some of the partners is not so

great. A limited partnership must be formed after 1907,
and must consist of one or more " general partners

"

who are liable for all debts and obligations of the

firm, and one or more '*' limited partners," each of

whom is only liable for the stated amount he con-

tributes on entering the firm (y). Every limited

partnership must be registered with the registrar of

companies by filing a statement signed by each partner

(giving particulars of the firm's name, the nature and

place of its business, the full name of each partner, com-

mencement and duration of the partnership, and who
are the limited partners and how much each contributes

in cash or otherwise) and stamped with 5s'. per cent, on

the contributions of the limited partners (2). Any one

can inspect the register, and demand certified copies

of any entries therein. A limited partner may not

take part in the management of the partnership busi-

ness without becoming liable as a general partner, and

has no power to bind the firm ; but he may inspect

the books and examine the affairs of the firm, and

advise with the general partners thereon . The firm is

not dissolved by death, bankruptcy, or lunacy of a

limited partner. On dissolution, the general partners

Avind up the affairs. Application to the Court to

wind up a limited partnership is to be by petition

under the Companies Acts, general partners being

substituted for directors therein (a). Differences are to

(m) Judicature Act, 1873, s- 34- See generally hereon Indermaur's
and Thwaites' Manual of Equity, 168-179.

{x) 7 Edward VII. c. 24. (y) Sect. 4.

{2) Sects. 5, 8, 1 1 -1 5. An untrue statement is a misdemeanour, sect. 12.

(a) See Sects. 6 and 16.
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be decided by a majority of the general partners (b).

Unless otherwise agreed, a limited partner can assign

his share with consent of the general partners ; and he

may veto the introduction of new partners, but cannot

dissolve the partnership by notice, and the general

partners cannot dissolve if a charging order is made
on his share (b). Changes in a limited partnership

must be registered (c) ; and advertisements must be

inserted in the Gazette when a general partner becomes

a limited partner or a limited partner assigns his

share (d).

Bill of exchange, promissory notes, and cheques ciioses in

being all choses in action, it will be well to first devote

a few lines to the explanation of that term. A chose in

action may be defined as signifying some outstanding

thing, and the right of action in respect of that thing(e),

c.</., where a debt is owing to a person. Originally the

common law did not allow cJioses in action to be assigned ('Mioses in

„ , - -. „
,

.

'-^
action were

or transierred, the policy or our laws bemg to prevent not assignable

the springing up of litigation (/), and the only way of
'^"*^"

effecting such an object was by giving to an assignee

a power of attorney to sue in the assignor's name.

But such assignments were allowed in equity, and to

the original common law rule there have grown up Exceptions

exceptions, of which the chief are as follows :

—

^" '**'" ™'*'"

1. Liquidated choses in action could always be

assigned by the Crown {g) or to the Crown (h).

2. Bills of exchange, promissory notes, and cheques,

formerly by the custom of merchants and statute (z'),and

now by the Bills of Exchange Act. 1882 (A;).

3. Bills of lading, by 18 & 19 Vict. c. i 1 1.

4. Life policies, by 30 & 31 Vict. c. 144, provided

notice in writing is given to the insurance office.

5. Marine policies, by 31 & 32 Vict. c. 86, and now
by 6 Edward VIL c. 41 sect. 50.

(&) 7 Edw. VIL c. 24, s. 16. (c) Sect. 9. (d) Sect. 10.

(e) Brown's Law Diet, go, title " Chose " (/) See Co. Litt. 214 a.

(g) Y. B. 39 Henry VI. 26 ; Lambert v. Taylor (1825), 4 B & C. 138.

(h) Per Parker, C. J. in Myles v. Williams (171 5), Gilb. 321.

[i) Promissory notes were made negotiable by 3 & 4 Anne, c. 9.

{k) 45 & 46 Vict. c. 61.
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Provision of

Judicature
Act, 1873,
on the subject.

Disputed
assignment.

Kemarks on
this provision.

6. By the Judicature Act, 1873 (/) it is now pro-

vided that " any absolute assignment by writing under
the hand of the assignor (not purporting to be by way
of charge only), of any debt or other legal chose in

action (m), of which express notice in writing shall have
been given to the debtor, trustee, or other person from
whom the assignor would have been entitled to receive

or claim such debt or chose in action, shall be effectual

in law (subject to all equities which would have been
entitled to priority over the right of the assignee if this

Act had not passed), to transfer the legal right to such

debt or chose in action from the date of such notice, and
all legal and other remedies for the same, and the power

to give a good discharge for the same, without the con-

currence of the assignor : provided always, that if the

debtor, trustee, or other person liable in respect of such

debt or chose in action, shall have had notice that such

assignment is disputed by the assignor or any one

claiming under him, or of any other opposing or con-

flicting claim to such debt or chose in action, he shall

be entitled, if he thinks fit, to call upon the several

persons making claims thereto to interplead, or he may, if

he thinks fit, pay the same into the High Court of Justice

under and in conformity with the provisions of the Acts

for the relief of trustees."

The effect of this provision is now to make it the

general rule that choscs in action are assignable so as

to enable the assignee to sue in his own name, if notice

in writing is given to the holder of the chose, and such

notice is good though not given until after the assignor's

death (n). It should be noticed that the enactment

[l) 7,6 & 37 Vict. c. 66, s. 25 (6).

{m) It appears that a right of action for damages for breach of con-

tract is a legal chose in action capable of assignment {Earle's SJiip-

huilding Co. v. Atlantic TransjMrt Co., Solicitor's Journal, 1899, p. 691 ;

Law Students' Journal, 1899, p. 190.) A trustee in bankruptcy can-

not under the Bankruptcy Act, 1883, and rules, recognise the title of

an assignee of a proof to a dividend declared in the bankruptcy, but it

appears that the assignee's remedy is to prove, and get his proof sub-

stituted for that of the original creditor, his assignor {Re Frost, ex "parte

Official Receiver (1899), 2 Q. B. qo ; 68 L. J. Q. B. 663 ; 80 L. T. 496).

{n) Walker v. Bradford Old Bank (1884), 12 Q. B. D. 511 ; 53 L. J.

Q. B. 280
; 32 W. R. 645.
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does not extend to assignments merely by way of charge,

but only to absolute assignments (o). It may here be Assignment of

observed, whilst on the subject of the assignment of g^o'd.''

choscs in action, that future as well as present debts may
be assigned ; and it has been held that an assignment

of future book debts, though not limited to book debts

in any particular business, is sufficiently defined, and

will pass the equitable interest in book debts incurred

after the assignment, whether in the business carried on

by the assignor at the time of the assignment, or in any

other business {jp).

The student must carefully distinguish between Negotiable

assignability and negotiability. A negotiable instru-

ment is one representing money, which is an exception

to two common law rules. First, the holder can bring

an action upon it, simply because he is the holder, and

this is an exception to the common law rule that clioses

in action are not assignable. Secondly, a holder in

due course

—

i.e., an innocent holder for value—gets a

perfect title even if he takes from a thief, and this is

an exception to the general common law rule that

nemo dat qtiod non halct. Thus, if A. steals a bank

note from B., and pays it to a tradesman in exchange

for goods and the latter takes in good faith and with-

out notice of the defect in A.'s title, the tradesman

gets a good title to that bank note as against all the

world (q). If the instrument be negotiable, the holder

in due course acquires a right of action independently'

of privity of contract with the obligor, is not prejudiced

by any defects in the title of his immediate transferor

or any prior holder, takes free from equities, and has no

(o) A deed by which debts were assigned to the plaintiff upon trust

that he should receive them and thereout pay himself a sum due to him
from the assignor, and pay the surplus to the assignor, was held to be

an absolute assignment, and not by way of charge only, and therefore

the plaintiff might sue in his own name for the debts : Burlinson

V. Hall (1884), 12 Q. B. D. 347 ; 53 L. J. Q. B. 222 ; 50 L. T. 723 ; 32
W. R. 492. See also Tancred v. Ddaqoa Bay Co., Limited (1889), 23

Q. B. D. 239 ; <;8 L. J. Q. B. 459 ; 61 L. T. 229.

(p) Tailhy v. Official Receiver (1889), 13 App. Cas. i;23
; 58 L. J. Q.

B. 75 ; 60 L. T. 162.

(q) Miller v. Race (1791), i S. L. C. 462 ; i Burr. 452 ; Raphael v.

Bank of England (1856), 17 C. B. 161,
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need to comply with the provisions of the Judicature

Act as to assignment of choses in action.

An instrument becomes negotiable either by the

general usage of merchants, which may be modern
usage (r), or by Act of Parliament. The following

English instruments are recognised as negotiable—Bills

of exchange, promissory notes, cheques, and bankers'

circular notes (s), all duly indorsed if payable to order (t),

and not overdue or restrictively indorsed {u), and not

stating a contrary intention, or in the case of a cheque

not marked " not negotiable " (x) ; exchequer bills in

blank (y) ; East India bonds (s); bank notes (a) ; dividend

warrants (h) ; share warrants (c) ; and debenture bonds

under the seal of a company expressed to be payable to

bearer (d). But bills of lading (e), post office orders (/),

and share certificates with indorsement in blank (g), are

not negotiable. Foreign instruments are only negotiable

in England by English general mercantile usage, and it

is not sufficient to prove they are negotiable by the

foreign law ; but the evidence must shew that the in-

strument is transferable by delivery and passes free

from defects in the title of the transferor (h).

(r) Edelstein v. Schuler (1902), 2 K. B. 144; 71 L. J. K. B. 572;
87 L. T. 204 ; Bechuanaland Exfloration Co. v. London Trading Bank
(1898), 2 Q. B. 658 ; 67 L. J. Q. B. 986; 79 L. T. 270; Rumhall v.

Metropolitan Bank (1877), 2 Q. B. D. 194 ; 46 L. J. Q. B. 346 ; judgment
in Goodwin v. Roharts (1875), L. R. 10 Ex. 337 ; 44 L. J. Ex. 157 ; all

dissenting from Crouch v. Credit Fonder (1873), L. R. 8 Q. B. 374 ;

42 L. J. Q. B. 183.

(5) Conflans v. Parker (1867), L. R. 3 C. P. i ; 37 L. J. C. P. 51.

(t) 45 & 46 Vict. c. 61 s. 31 ; Whistler v. Forster (1863), 32 L. J. C. P.

161 ; Good V. Walker (1892), 61 L. J. Q. B. 736.

(u) 45 & 46 Vict. c. 61, s. 35, 36, 73, 89.

(x) Ibid, sect. 81.

(y) Wookey v. Pole (1820), 4 B. & Aid. i ; Brandao v. Barnett (1846),

12 CI. & F. 787.

(2) 51 Geo. III. c. 64.

(a) Miller v. Race ; Raj^hael v. Bank of England, ante, p. 167.

(6) See Partridge v. Bank of England (1846), 9 Q. B. 396, as altered

by 45 & 46 Vict. s. 61, sect. 8 (4).

(c) 30 & 31 Vict. c. 631, sees. 27-31 ; Webh v. Alexandria Water Co.

(1906), 93 L- T. 339.
(d) Edelstein v. Schuler ; Bechuanaland Exploring Co. v. London

Trading Bank ; quoted supra.

(e) Ogle v. Atkinson (18 14), 5 Taunt. 759.

(/) Fine Art Society v. Union Bank of London (18S6), 17 Q. B. D.

705 ; 56 L. J. Q. B. 70.

(g) Colonial Bank v. Cady (1890), 15 A. C. 267.

(h) Gorgiev v. Mieville (1824), 3 B. & C. 45, bonds of foreign govern-
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It must, however, be clearly borne in mind, that even No tuie even

though an instrument is negotiable, yet if it is payable insuu^^nrctm

to order, and not indorsed, the thief or finder cannot
J'®

conferred
'

_
' by a forgery.

pass any title to it by forging the indorsement {i),

except, indeed, as against himself; nor in the case of a

cheque crossed " not negotiable " can a person pass any

better title than he had himself (/.). And for the prin- nond fides

• 1 ,1 J -IT- T1 1 i.
necessary.

ciple that a negotiable mstrument passes like casn to

apply, it is absolutely necessary that the instrument

should have been taken for valuable consideration and

honcl fide, for if there be any mala fides, then being in the

nature of specific property, the true owner has a right

to recover ; but any mala fides must be alleged and

clearly proved (/), and the mere fact of a person not

having exercised the fullest caution in taking such an

instrument will not be sufficient to deprive him of his

rights as a transferee. To do this, actual mala fides

must exist, and even gross negligence and want of

caution in taking the instrument are not sufficient to

deprive the transferee of his rights, and can simply

operate as evidence of mala fides. If, however, a trans-

feree of a bill, or note, or other negotiable security,

wilfully shuts his eyes to manifest circumstances of

suspicion in a case in which he must have concluded

there was something wrong, and has purposely forborne

from inquiry, then this is equivalent to mcda fides. In

other words, if there were circumstances sufficient to put

aperson upon inquiry which,if made,would probablyhave

led to the discovery of a defect, neglect to make such

inquiry is sufficient to constitute constructive notice of

the defect {m). It is sometimes by no means easy to

ment : Goodwin v. Roharts (1876), i A. C. 476 ; 45 L. J. Ex. 740, scrip;

Symons v. Mulkern (1882), 30 W. R. 875, bonds; London and County
Bank v. London and River Plate Bank (1889), 21 Q. B. D. 535 ; 57 L. J.

Q. B. 601, bonds ; Venables v. Baring (1892), 3 Ch. 527 ; 61 L. J. Ch.

609, bonds; Bentinck v. London Joint Stock Bank (1893), 2 Ch. 120
;

62 L. J. Ch. 358, bonds.
(i) Byles on Bills, 350.

(k) As to crossing a cheque " not negotiable," see post, p. 200.

(I) Goodman v. Harvey (1836), 4 A. & E. 870 ; Usher v. Rich (1841),

10 A. & E. 784.

(m) Goodman v. Harvey (1836), 4 A. & E. 870 ; Raphael v. Bank of

England (1856), 17 C. B. 161 ; Jones v. Gordon (1878), 2 A. C. 616 ; 47
L. J. Bk. I ; Sheffield Y. London Joint Stock J5aw^ (1888), 13 App. Cas. 332 ;
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London Joint

Stock Bank v.

Simmons.

The origin ol

the system of

exclianoe.

Definitions of

bills, notes,

and cheques.

determine when this principle applies. In one case, a

broker, in fraud of tlie owners, pledged negotiable in-

struments belonging to other persons with his bankers,

who did not know whether they belonged to the broker

or to other persons, or whether the broker had any

authority to deal with them, and they made no in-

quiries. The broker having absconded, the bankers

realised the securities, and in an action brought by the

real owner, who had merely, in the ordinary way of

business, intrusted the securities to the broker, it was

held that there being, as a matter of fact, no circum-

stances to create suspicion,—although the bankers

knew their customer was a broker, and as such might

very likely have securities of clients in his possession,

—the bankers were entitled to realise the securities

and retain the proceeds [n).

Bills of exchange, promissory notes, and cheques

owe their origin to the law merchant. The system

of exchange did not originate in England, but was

anciently made use of in Athens, some provinces of

France, and some few other places, and brought to

perfection in Italy, whence it appears to have been in-

troduced into our country. Bills, notes, and cheques

have until recently been mainly governed by the custom

of merchants, such custom forming the common law

thereon ; but the subject is now governed by the Bills

of Exchange Act, 1882 (0), which codifies the Avhole law

with regard to such instruments. By that Act a bill

of exchange is defined as " an unconditional order in

writing, addressed by one person to another, signed by

the person giving it, requiring the person to whom it is

addressed to pay on demand, or at a fixed or deter-

minable future time, a sum certain in money to, or to

57 L. J. Ch. 986 ; 58 L. T. 735 ; Colonial Bank v. Cady (1891), 15 A. C.

267 ; 60 L. J. Ch. 131 ; 63 L. T. 27 ; 39 W. R. 17.

(n) London Joint Stock Bank v. Simmons (1892), A. C. 201 ; 61 L.

J. Ch. 723 ; 66 L. T. 625. It is no doubt somewhat difficult to recon-

cile this case with Sheffield v. London Joint Stock Bank (1888), 13 A. C.

332 ; 57 L. J. Ch. 986 ; 58 L. T. 735 ; but the principle is the same
in each case, and the real difficulty is the application of the principle

to the particular facts.

(0) 45 & 46 Vict. c. 61.
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the order of, a specified person, or to bearer" {ij).
A pro-

missory note is defined as " an unconditional promise in

writing, made by one person to another, signed by the

maker,engaging to pay on demand, or at a fixed or deter-

minable future time, a sum certain in money to, or to

the order of, a specified person, or to bearer "
{q). A

cheque is defined as " a bill of exchange drawn on a

banker payable on demand" (r). The mere addition of

other words to bills, notes, or cheques does not deprive

them of their proper character, e.g., adding to a pro-

missory note the words " No time given to or security Kirkwood v.

, / .
° J 4. Carrol.

taken from, or compromise or arrangement entered mto

with any party, shall prejudice the rights of tlie holder

to proceed against any other party " (s).

For those not conversant with such matters, to pro- Explanation
- - . , , . .

i.
of advantages

perly understand the subject, it seems necessary to derived from

first explain the advantages to be derived by the means
JJf,

"^^ °^,

of bills of exchange, and this is best shewn by an change,

example. Suppose B. to owe money to A., but it has

been arranged that payment shall not be made for, say,

three months ; in the ordinary course of things A.

would simply have to wait that time for his money,

which he would be deprived of using for that period.

But A. may draw a bill of exchange, directed to

B., requesting him to pay to A. or his order the

amount due three months after date ; and A. would

here be called the drawer and also the payee, as it is

payable to him, and B. would be called the drawee.

At first this would not have full effect, but B., the

drawee, then signifies his acquiescence in it by—as it is

called—accepting it, and it is then handed back to the

drawer and payee, A. (t). The advantage to A. is that

he can then transfer the bill to any one to whom he in

his turn may owe money, who will at the proper time

(p) 45 & 46 Vict. c. 61, s. 3.

(7) Sect. 83. A bank-note is in effect a promissory note payable to

bearer on demand. (r) Sect. 73.

(5) Kirkwood v. Carrol (1903), i K. B. 531 ; 72 L. J. K. B. 208 ;

88 L. T. 52 ; SI W. R. 374.
{t) As to acceptance, see now 45 & 46 Vict. c. 61, s. 17, jiost,

pp. 174, 175.
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get payment from the acceptor, and thus the original

drawer quickly turns his money over. If the bill is

payable to him or bearer, the transfer is effected by

simply handing it over ; if to him simply, or to him or

order, by his indorsing his name on the back, when he,

in addition to being the drawer, becomes an indorser,

and the person to whom he indorses it an indorsee, who
in his turn may indorse it over to some one else, and

so it may be passed on to any extent. When the

time mentioned in the bill is up, and the bill therefore

becomes due, the holder of it presents it to the original

debtor, i.e., the acceptor ; and if he pays it, the bill has

operated and been used as money, and served as such

between the different parties, though actually no money
passed until the bill became due. The bill might even

have a still more extended operation, for it need not

necessarily be made payable to the drawer. Say B. in

India owes money to A. here, who in his turn owes

money to C. in India ; A. can draw a bill on B. payable

to C. and send it to India to C, who presents it for

acceptance to B., and B. duly accepting, then when it

is due C, or any person into whose hands it has come,

presents it for payment and obtains payment from B.,

and A.'s debt to C. is thus liquidated without the

actual transmission of money from England to India,

note™'**°''^
A promissory note is not quite so practically useful as

a bill of exchange, but nearly so, and remarks as to

the one will generally apply to the other. To take an

example of one : If B. owes money to A., he can sign a

promissory note, of which he will be called the maker,

in which he engages to pay the money at a certain time

to A. (who will be called the payee), or order, or bearer,

and A. can then transfer it over to any one to whom he

owes money, becoming if he indorses it an indorser, and

the person to whom he indorses it an indorsee, and, when
due, it will be presented to the maker, and payment
obtained. On both a bill of exchange and a promissory

note, the ultimate holder's claim is not onlv ao-ainst

the original debtor under the bill or note, but if he

acts properly (as is hereafter detailed) he has a claim
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asfainst every other party. The following are forms of Forms of bm
o "^

p . of exchange,

a bill of exchange and or a promissory note, respec- and promissory

1 note.
tivelj :

—

Form of a Bill of Exchange.
/SOO.

'

- Q Jan. i, 1909.
Stamp vary-

„ , r S . , ing accord-
months after date \or on .aei^nd, w at sight, or ing- to

months after sight, or at some ot§ter period] pay to my order amount.

\or pay to E F. or order, or pay tg E. F or bearer] Five hun-

dred pounds for value received <l

A. B.

To Mr. C. D., of etc

Form of a Promissory Note.

iS^- Jan. i,igog. stamp varying-

months after date [or on demand, or at sight, or according to

months after sight, or at some other period] I promise to pay "
*

to C. D. or order [or to G. D. or bearer] Five hundred pounds

for value received.

A. B.

On these forms it should be remarked that there is no

virtue in the words at the end of each, " for value

received," and that the instruments would be just as

valid if those words were omitted. If the words " or

order " or " or bearer " are not inserted, the instrument

formerly would not have been negotiable as a bill of

exchange or promissory note {u) ; but now if such

words are omitted or struck out, the instrument will

be deemed payable to order and negotiable by indorse-

ment, unless it contains, in the body, words prohibiting

transfer, or indicating an intention that it shall not be

transferable (x). And even if the negotiability of the

instrument is thus restricted, the amount for which it

is given may be assigned in the ordinary way in which
choses in action may be assigned under the provisions

of the Judicature Act, 1873 (y). Where a bill is made
payable to or order, the blank never having been

filled in, the instrument is not void, but must be con-

strued as being payable to the order of the drawer,

(m) Byles on Bills, 96.

(z) 45 & 46 Vict. c. 61, s. 8 ; Decroix v. Meyer (1890), 25 Q. B. D.
343 ; 59 L. J. Q. B. 538 ; 63 L. T. 414.

{y) See ante, p. 166.
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Two classes of

persons liable

on bills and
notes.

Acceptance of

a bill.

Acceptance.

and the instrument having been indorsed by him is

perfectly valid {z).

From the foregoing remarks the student will have

observed—as indeed has been expressly pointed out

—

that there are two classes of persons liable on bills of

exchange and promissory notes, viz., (i) those pri-

marily liable, who on a bill are the acceptor or acceptors,

and on a note the maker or makers; and (2) those

not so primarily liable, who are the drawer and the

indorser or indorsers. Therefore the positions of the

parties are similar to those of creditor, principal

debtor, and surety, the holder for the time being the

creditor, the acceptor of a bill or maker of a note the

principal debtor, and all other parties the sureties.

The acceptance of a bill is the signification by the

drawee of his assent to the order of the drawer. It

must be written on the bill and be signed by the

drawee, and it must not express that the drawee Avill

perform his promise by any other means than the pay-

ment of money («).

It was formerly held that the mere writing by the

drawee of his name across the instrument without

adding the word " accepted " was not a sufficient

acceptance to satisfy the law (6), but it is now provided

that the simple signature of the draAvee across the bill

is sufficient (c). A bill may be accepted before it has

been signed by the drawer, or while otherwise incom-

plete, or when it is overdue, or after it has been dis-

honoured (d). The acceptance precludes the acceptor

from denying to a holder in due course (e), the existence

of the drawer and the genuineness of his signature and

(2) Chamberlain v. Young (1893), 2 Q. B. 206; 63 L. J. Q. B. 28 ;

69 L. T. 332.

(a) 45 & 46 Vict. c. 61, s. 17. Sect. 96 of this Act repeals the former
provisions on this point which were contained in i & 2 Geo. IV. c. 78,

ss. 2, 19, and 19 & 20 Vict. c. 97, s. 6.

(6) Hindehaugh v. Blakey (1878), 3 C. P. D. 136 ; 47 L. J. C. P. 345 ;

26 W. R. 480.

(c) 45 & 46 Vict. c. 61, s. 17. Sect. 96 of this Act repeals the former
provision to the same effect contained in 41 Vict. c. 13.

(d) Sect. 18.

(e) See post, p. 179,
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his capacity and authority to draw the bill and the exis-

tence of the payee and bis capacity to indorse (/ ).

The engagement of the acceptor is to pay the bill The eugage-

according to the tenor of his acceptance {g). And as a^^yptoro^a

general rule, only he can accept a bill to whom it is ^'" ^\\° p^^.
° "^

,
i

.
, _

according- to its

addressed ; but to this rule there is an exception, for tenor.

suppose the person to whom the bill is directed cannot

be found, or through infancy or any other cause cannot

accept, or he refuses to accept, some other person may Acceptance for

accept for him to prevent his being sued, and such an
protest,"'^*"^'

'

acceptance is called an acceptance for honour {h), and

such an acceptor an acceptor for honour {%). An
acceptance for honour is not of constant occurrence.

In addition to this, the drawer of a bill, or any Referee in

indorser, may insert therein the name of a person to *^''*® ^^ ''^^*^'

whom the holder may resort in case of need, that is to

say, in case the bill is dishonoured by non-acceptance

or non-payment, and such person is called the referee

in case of need. It is in the option of the holder to

resort to the referee in case of need, or not, as he may
think fit (k). The benefit of this course is well shewn
by reference to the practical instance already given of

a bill sent out to India (/), for to meet the possible

event of B. not accepting, some correspondent or

agent can, by arrangement, be made the referee in case of

need, to whom on B.'s default the holder would apply

either for acceptance, or payment as the case might be.

The person to whom the bill is directed, and who Different

becomes the acceptor, may be either an ordinary aceeptoL

acceptor, who owes money to the drawer, or an accom-

modation acceptor, i.e., one who accepts without con-

(/) 45 & 46 Vict. c. 61, s. 54.

[g) Sect. 54. In certain cases presentment of a bill for acceptance
is necessary, viz: (i) Where it is payable after sight, so as to fix the
maturity of the instrument ; (2) where it is expressly stipulated that
it shall be presented for acceptance; (3) where it is drawn payable
elsewhere than at the residence or place of business of the drawee
(sect. 40).

[h) It is sometimes also called an acceptance supra protest, because
it can only be so accepted after the bill has been protested, 45 & 46
Vict. c. 61, ss. 65-68.

(i) 45 & 46 Vict. c. 61, ss. 65-68.
(k) 45 & 46 Vict. c. 61, s. 15. {I) Ante, p. 172.
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Liability ol an ^^
accommodation
acceptor.

Drawer must
indemnify liim.

sideration for the convenience of the drawer, and with

a view to his raising money upon it, or otherwise using

An accommodation acceptor is equally liable as

any ordinary acceptor to pay the bill to any holder

except the drawer, and it is no defence to an action by

an indorsee forvalue against an accommodation acceptor

who has received no consideration, that at the time

the plaintiff took the bill he knew the defendant had

received no value (m) ; unless, indeed, the plaintiff took

it of a person who held it for a particular purpose, and

was therefore guilty of a breach of trust in transferring

it to him, and the plaintiff at the time of taking it was

cognisant of the circumstances (?i). The drawer of a

bill for whose accommodation it has been accepted, is

bound to indemnify the accommodation acceptor (0),

against whom he can have no claim (jy) ; but if an

accommodation acceptor in an action brought against

him on the bill to which he evidently has no defence

yet does defend it, he cannot recover the costs of the

action against the person accommodated (q). Evidence

may always be given to shew that as between the

original parties to a bill there was no consideration, or

that the consideration has failed, or that a fraud has

been practised on the defendant. Following, however,

the general rule that oral evidence may not be given

to contradict or vary a written contract (r), evidence of

some contemporaneous oral agreement entered into

between the parties cannot be admitted to contradict

or vary the contract which appears on the face of the

bill (s).

General and The acceptance of a bill may be made in two dif-

acceptances, fcrcut ways : it may be either a general or absolute

acceptance, and the party presenting the instrument

for acceptance is not bound to receive any accept-

(m) 45 & 46 Vict. c. 61, s. 28. (?i) Byles on Bills, 154, 155.
(o) Byles on Bills, 155.

{p) Solomon v. Davis (1885), i C. & E. 83.

(q) Beech v. Jones (1848), 5 C. B. 696.

(r) See ante, p. 28.

(s) Young v. Austen (1869), L. R. 4 C. P. 553 ; Aubrey v. Crux (1870),
L. R. 5 C. P. 37-
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ance other than this (/), or it may bo a quahfied

acceptance. A general acceptance assents, without

quaUticatioD, to the order of the drawer. A quahfied wiieu an
• ,1 ec . c i-V, acceptance

acceptance m express terms varies tue eriect oi tne jg quaimea.

bill as drawn. In particular, an acceptance is qualified

which is :

—

1. Conditional, i.e., which makes payment by the

acceptor dependent on the fulfilment of a condition

therein stated.

2. Partial, i.e. an acceptance to pay part only of

the amount for Avhich the bill is drawn.

3. Local, i.e., an acceptance to pay only at a par-

ticular specified place. An acceptance to pay at a

particular place (e.g., if it is accepted with the words

added " Payable at the London & County Bank ") is a

general acceptance, but if it is expressly stated in the

acceptance that the bill is to be paid there only and

not elsewhere, then it is otherwise.

4. Qualified as to time, e.g., drawn at one month

and accepted at three months ; or

5. The acceptance of some or one of the drawees

but not of all (u).

The maker of a note promises absolutely to pay The rules as to

-,. . 1 f ^ 1 ii.1 i liills apply also
according to its tenor ; and it he has made the note generally to

without consideration, he will stand in the same posi-
jjo^^**^"''^

tion as an accommodation acceptor. Generally speak-

ing, the rules as to bills of exchange apply equally to .

promissory notes ; but the rules as to the presentment

for acceptance, acceptance, acceptance supra protest,

and bills in a set, do not apply to notes, and no protest

is necessary on dishonour of a foreign note (./;)•

A bill or note is negotiated by delivery if payable to
^J^^;^^[|j[J^j

bearer, or by indorsement and delivery if payable to

(i) 45 & 46 Vict. c. 61, R. 44. Thus refer again to the instance of

a bill sent out to India, given on p. 172, C. has a right on present-

ing the instrument to B. toexpect from him an absohite and unqualilied

acceptance.

(u) 45 & 46 Vict. c. 61, s. 19, which is in substitution for the provisions

of the repealed statute of i & 2 Geo. IV. c 78.

(x) 45 & 46 Vict. c. 61, s. 8q ; see also ss. 83-88.

M
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order (//). The indorsement must be on the bill, and
An indorse- must be of the wholo bill (z). A person indorsing a

or note may be bill or note may either make his indorsement specially,

bhmif^
°^ ^^

^^'' ^^ '^^ ^^ sometimes called, in full, i.e., to some par-

ticular person, or in blank, by simply signing his name
;

and when this latter course is taken, the bill or note

becomes at once transferable by mere delivery, although

originally payable to order (a). The holder of a bill

payable to his order must indorse it, but if he hands

it over for value without indorsing it, the transferee

gets the same title which the transferor hiid, and also

the right to call for his indorsement (&), but not the

right to indorse it for him (c). When a bill has been

indorsed in blank, any holder may convert the blank

indorsement into a special indorsement by writing

above the indorser's signature a direction to pay the

bill to, or to the order of, himself or some other

person (d). Any indorsement may be made restrictive,

that is, the indorsement may prohibit the further

negotiation of the bill (e). A conditional indorsement

may be disregarded by the payer, who is discharged by

paying even if the condition has not been fulfilled (/).

Although, as has been said, parties other than the

acceptor of a bill and maker of a note stand but in the

position of sureties for those persons respectively, yet

as between each other they stand in the relation of

principals, every indorser being looked upon in the

light of a new drawer {(/). Ordinarily every prior in-

dorser must indemnify a subsequent one, but this is not

always so, for the whole circumstances attendant on

the transaction may be referred to for the purpose of

ascertaining the true relation to each other of the

parties who indorse, or indeed are parties in any way.

Therefore, where the directors of a company mutually

agreed with each other to become sureties for the

Position of

iudorsers.

Macclonald v.

Whitfield.

6l, S. 31.(y) 45 & 46 Vict

(«) Wects. 31, 34.
{h) Sect. 31 (4). See Whistler v. Forster (1863), 3

I)ay V. LonyhnrsI, W. N. 1893, p. 3.

(c) Harrop v. Fisher (1861), 10 C. B. N. S. 196.

(d) Sect. 34 (4). (e) Sect. 35.

(g) Byles on Bills, 180.

(z) Sect. 32.

L. J. C. P. 161

(/) Sect. 23.
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company's debt, and indorsed a note accordingly, it

was held that they were entitled and liable to equal

contribution inter sc, and were not liable to indemnify

each other successively according to the priority of

their respective indorsements (h). Any indorser may
so indorse a bill as to be under no liability on it, by

putting after his name the words " sans recours," or, indorsement

"without recourse to me," or words to the ijj^q
*'^"''

'

«''''"'"'*•

effect (t) ; e.g., if A. has a bill payable to his order and

accepted by B., and C. is willing to purchase it of A.

and to look only to B. to pay it, the transaction might

be effected safely in this way. If the holder of a bill

or note, payable to bearer, transfers it—-as he may do

—Avithout indorsement, he is called a transferor by Transferor hs

delivery, and is not liable on the instrument but he
*^^^"^'

warrants to his immediate transferee for value that the

bill is what it purports to be and that he has a right

to transfer it and is not aware of any fact which

renders it valueless [Ic).

Any person into whose hands a bill or note comes is Holder in due

styled the holder, and under certain circumstances a

" holder in due course." A " holder in due course " is

defined by the Bills of EKchange Act, 1882, to be

a holder who has taken a bill complete and regular

on the face of it, before it was overdue, and without

notice of any prior dishonour, in good faith, for value,

without notice of any defect in title (/). The title of a

person Avho negotiates a bill is defective when he ob-

tained the bill, or the acceptance thereof, by fraud,

duress, or unlawful means, or for illegal consideration,

or when he negotiates it in breach of faith or under

(A) Macdonald x. Whitfield {1883), 8 A. C. 733 ; 52 L. J. C. P. 70;
49 L. T. 446 ; 32 W. R. 730.

()) 45 & 46 Vict. c. 61, sect. 16, 31 (5).

(^•) Sect. 58.

(Z) 45 & 46 Vict. c. 61, s. 29. As to whether the payee of a pro-

missory note can be a " holder in due course " within the meaning of

this provision, consider the criticisms of Alverstone, L.C.J., and Dar-
ling and Channell, J.J., in Herdman \. Wh?eler (1902), i K. B. 361 ;

71 L. J. K. B. 270; 86 L. T. 48, upon the dictum that he cannot, of

Russell, L.C.J., in Lewis v. Clay (1898) 67 L. J. Q. B. 224; yj L. T.

653 ; 46 W. R. 319. See also Lloyd's Bank v. Cooke (1907), i K. B.

794; 76 L. J. K. B. 666; 96 L. T. 715.
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circumstances amoanting to a fraud (;»). But any

holder who derives his title to a bill through a holder

in due course, and who is not himself a party to any

fraud or illegality affecting it, has all the rights of that

holder in due course as regards the acceptor, and all

parties to the bill prior to that holder (71).

A bill may be accepted, or a note made, or either

may be indorsed, by an agent "^;^7' 'p^^ocuration" and

as these words shew that he is acting under some
particular authority, it is the duty of the taker of any

such instrument to inquire into the extent of it, and if

the agent has no authority, or has exceeded it, the

principal will not be liable (0). On the other hand,

when a person, being duly authorised, either draws,

accepts, or indorses in this manner, he is not himself

liable, but the mere addition to his signature of words

describing himself as an agent, executor, or trustee,

without saying for whom, does not exempt him from

personal liability {p). If a person knowing that he has

no authority to do so, thus draws, accepts, or indorses,

he may be sued ex delicto in an action for deceit, even

although he had no fraudulent intention in thus

drawing, accepting, or indorsing {q) ; and if he believed

that he had authority to so draw, accept, or indorse,

but in fact he had not, he may be sued ex contract'ib

upon a warranty of authority {r). But he cannot himself

be charged as the drawer, acceptor, or indorser of the

bill, and, in fact, no one can be liable as acceptor but

the person to whom the bill is addressed, except an

acceptor for honour, or a referee in case of need.

If an executor or administrator, or any other person

in a like capacity, draws, accepts, or indorses a bill

(which includes a cheque), without restricting his

liability, he will incur personal responsibility on it ; if

(m) 45 & 46 Vict. c. 61, s. 29. (n) Ibid.

(0) Sect. 25. {p) Sect. 26 (i).

(7) Pnlhill V. Walter (18.^2). 3 B. & A. 614.
\r) (Udlcn v. ]Vri(jhl (1857). \s E. & B. 647; Slarhy v. Bank 0/

England {1903), A. C. 114; and Sheffield Corporation v. Barclay (1905),
A. 0. 14 ; ante, p. 149.
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he doos not desire to do this, he should indorse " sans

rccours," or expressly sign in his representative capacity.

The mere addition to the signature of words describing

him as filling a representative capacity will not exempt
him from personal liability ; thus if an executor signs,

addino- after his sio-nature the word " executor," this

is not sufficient ; he should add " executor of A. B.,

deceased (.s).

Bills and notes may be made payable at different The ways in

.. . 1 ij-i, l ,• which bills and
times, I.e., on demand, at sight, on presentation, or so notes may be

many days, weeks, or months after a certain time, the "^^'^ p'^^*'^'^'

most usual kind being those payable a certain fixed

time after date, and it should be noticed that the term
" month " here signifies a calendar month [t). These

instruments are not payable at the exact end of the

time named in them, but in addition to that time,

there are allowed (originally by the custom of mer-

chants) three further days which are called "days of Days of gi-ace.

grace/' so that a bill dated the ist of January, and

payable three months after date, is not actually due

and payable until the 4th of April {u). These " days

of grace " do not, however, exist in bills or notes pay-

able on demand {x) ; and a bill is payable on demand, what is a biii

which is expressed to be payable on demand, or at Semand.""^

sight, or on presentation, or in which no time for pay-

ment is expressed {y).

As just stated, all bills or notes in which no time for where no
, • • n -I

-\ 1 11 T T time named,
payment is specified are deemed payable on demand

; bin or note

and with regard to instruments on demand, or at sight, ^"-^^^^ P-'^y-

o ' o ' able on

or on presentation, it should be noticed that it is not demand,

necessary before bringing an action thereon that any

demand should actually be made, and the Statute

of Limitations will run from the date of making the Limitation.

(s) 45 & 46 Vict. c. 61, s. 26 (i). [t) Sect. 14 (4).

(it) Sect. 14 (i). Days of grace were so called because they were
formerly only allowed as a favour ; but the laws of commercial coun-
tries long since recognised them as a right, and see now the above
statutory provision.

(x) 45 & 46 Vict. c. Or, s. 14.

[y) Sect. 10. Sect. 96 of this Act repeals the former provisions to

the same effect contained in 34 & 35 Vict. c. 74, s. 2.
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instrument, and not from the time of demand (z)
;

but if an instrument is made payable a certain time

after demand, e.g., one month after demand, then the

statute does not commence to run until a demand
has been made, and the period named after it has

expired (a).

Usance, Foreign bills are sometimes drawn payable at an
" usance," or two or more " usances," which signifies

the period or periods customary for payment between

the two countries where the bills are drawn and pay-

able respectively (b).

Non-dating or Where a bill, expressed to be payable at a fixed

a bill!
" period after date, is issued undated, or where the

aqceptance of a bill payable at a fixed period after

sight is undated, any holder may insert therein the

true date of issue or acceptance, and the bill Avill be

payable accordingly (c), and evidence will be admis-

sible to account for the omission of date. Where the

holder by mistake, but in good faith, inserts a wrong

date, or in fact in every case where a wrong date is

inserted, if the bill subsequently comes into the hands

of a holder in due course, the bill is not avoided, but

operates and is payable as if the date so inserted had

been the true date (c). Where a bill or an accept-

ance, or an indorsement on a bill is dated, the date is,

unless the contrary is proved, deemed to be the true

date of the drawing, acceptance, or indorsement, as the

case may be (d). A bill is not invalid by reason only

that it is ante-dated, or post-dated, or that it bears date

on a Sunda}' (d).

(z) Byles on Bills, 358. This is the rule as regards all principal

debts payable on demand, but where a sum is payable by a collateral

debtor on demand, such demand is a condition precedent, and the

statute will not commence to run against the collateral debtor until

demand (Be Brown, Brown v. Brown (1893), 2 Ch. 300; 63 L. J. Ch.

695 ; 69 L. T. 12). As regards payment of interest on a bill or note
payable on demand, that does not run until demand (45 & 46 Vict. c.

61, s. 57).

(a) Thorpe v. Booth (1827), R. & M. 388 ; 45 & 46 Vict. c. 61, s. 14

(b) The practice of drawing bills in this way is almost, if not quite,

obsolete. Byles on Bills, 282.

(c) 45 & 46 Vict. c. 61, s. 12. [d) Sect. 13.
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A person who without qualification accepts a bill of As to prescnt-

1 1
• ill inent and

exchange, or makes a promissory note, payable on a notice of

given day, is liable to pay it when that day arrives ^lishonour.

though no demand is made. He must be aware of

the contract he has entered into, and he has no right

to say that he is taken by surprise, for he is bound to

provide for payment on the day when the instrument

becomes due (c). But this does not apply to a bill or

note payable at a certain time after sight or on pre-

sentation, for in such cases it cannot become payable,

unless and until it is presented and the time named
has expired ; nor does it apply in the case of a quali-

fied acceptance of a local kind, which has been already

dealt with (/). As to a promissory note, if in the body

of it it is made payable at a particular place, it must
be presented for payment at that place in order to

render the maker liable ; but in other cases, present-

ment for payment is not necessary to render the

maker liable, though it is always necessary to render

an indorser liable (g). The law on this point,

therefore, is, that to change an acceptor, presentment

is not necessary unless accepted payable oiily at a

particular place ; but to charge the maker of a note, if

in its body it is expressed to be payable at a certain

place, though not only at that place, yet presentment

is necessary ; but in both cases it may be observed

that it is not essential that presentment should be

made on the exact day.

But what has just been stated applies only to the to charge the

parties primarily liable, i.e., the acceptor of a bill and indorserTti.crc

the maker of a note. As to the parties not so primarilv l^*"®*
'"^'^^y*

J^ r - DC present-

liable, i.e., the drawer or indorsers of a bill, or the in- ment and

dorsers of a note, it has no application, for they are only dishonour.

liable on the default of the party primarily responsible
;

it is necessary, with regard to them, that the holder

should present the instrument to the person primarily

liable on the very day it becomes due, and if dishonoured

(e) Per Channell, B., in 3Ialtby v. Murrdl (i860), 5 H. & N. 823.

(/) Ante, p. 177. {g) 45 & 46 Vict. c. 61, s. 87.
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srive notice of its dislionour, unless the notice of dis-

honour is waived, or in some way excused (li). As to

the presentment, even when necessary to charge the

acceptor or maker, we have seen that it need not be on

the actual day of the instrument becoming due, but to

charge the other parties the presentment must be on

the exact day {%). When, however, a bill or note becomes

due on a Sunday, Christmas Day, Good Friday, or

public fast or thanksgiving day, the instrument is

presentable and payable on the day preceding such

day ; but if it becomes due on a bank holiday, it is

presentable and payable on the day following such

day Qi).

As to notice of dishonour, the law requires it to be

given " because it is presumed that the bill is drawn

on account of the drawee having effects of the drawer

in his hands ; and if the latter has notice that the bill

is not paid, he may withdraw them immediately "
(/),

Upon this point of notice of dishonour three matters

require attention :

—

Firstly, What will be sufficient notice of dishonour ?

The answer to this question is, that though no formal

notice is required, yet mere knowledge of the proba-

bility that a bill or note will be dishonoured, or even

actual knowledge of the dishonour, will not be sufficient,

but there must be some intimation given by or on

behalf of the holder or an indorsee, either verbally or

in writing, which sufficiently identifies the bill or

note, and clearly intimates that it has been dis-

honoured {m).

Secondly, To whom must the notice of dishonour be

given ? The answer to which question is, that notice

must be given to all persons the holder intends to

charge; but if he gives notice to the one preceding

(A) 45 & 46 Vict. c. 61, s. 48. As to when notice of dishonour is

excused see 'posl, p. 1S6.

(/) Byles on Bills, 2<Si.

{k) 45 & 46 Vict. c. 61, s. 14.

\l) Per Buller, J., in Bickcrdikt v. Bollman (1786), 2 S. L. C. 102.

\m) 45 & 46 Vict. c. 61, s. 49.
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him, who in his turn gives notice to the one preceding

him, and so on throughout, these notices will all operate

for the benefit of the holder, each person having his

day to give notice ; but if this link of notices is once

broken, then the liability of the other persons to

whom notice has not been given is gone. The proper

course is, therefore, for the holder to alwaj's give

notice to every prior party he intends to charge (n).

In case of death, notice may be given to the personal

representative, and if the party be a bankrupt, either

to him personally or to his trustee (n). Where there

are two or more drawers or indorsers not partners,

notice must be given to each, unless one has authority

to receive it on behalf of all (n). The drawer of a dis-

honoured cheque is entitled to notice of dishonour (0).

Thirdly, Within what time is notice of dishonour witiun what

to be given ? The answer to which question is that ciS!ono«r
"^

the notice may be given as soon as the bill is dis- ^^^^^ '"-' ^'^°°-

honoured (p), and that it must be given within a reason-

able time thereafter (q). As to this reasonable time, the

rule is that where the person to give and the person to

receive notice reside in the same place, the notice must
be given or sent off in time to reach the latter on the

day after the dishonour of the instrument ; and when
the person giving and the person to receive notice

reside in different places, the notice must be sent off

on the day after the dishonour of the instrument,

if there be a post at a convenient hour on that day,

and if there be no such post on that day, then by
the next post thereafter (q). Where an instrument

when dishonoured is in the hands of an asfent, he
may either himself give notice to the parties liable

on the bill, or he may give notice to his principal

;

(n) 45 & 46 Vict. c. 61, s. 49.
(o) 31ay V. CMdley (1894), i Q. B. 451 ; 63 L. J. Q. B. 355.
ip) Even on the veiy day, although there is a possibility of its yet

being taken up ; but the bill cannot be sued on until the next day, and
a writ issued on the due day, although after dishonour, is premature.
(Kennedy v. Thomas (1894), "2 Q. B. 759 ; 63 L. J. Q. B. 861 ; 71 L. T.

144).

{q) 45 & 46 Vict. c. 61, s. 49 (12, 13).
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and if he gives notice to his principal, he must do so

within the same time as if he were a holder, and the

principal, upon the receipt of such notice, has himself

the same time for giving notice as if the agent had been

an independent holder {q). If the notice is received

on a " non-business day " {r), it is deemed as received

Delay ill g-iving on the day following (s). Delay in giving notice of

dishonour is excused when the delay is caused by

circumstances beyond the control of the party giving

notice, and not imputable to his default, misconduct,

or negligence ; but when the cause of delay ceases

to operate, the notice must be given with reasonable

diligence (/).

When notice Howcver, undor the Bills of Exchange Act, 1882 {v),
of dishonom-

, . -,
i ^ ^ • ^ ,•

dispensed with, certam cases are expressly enumerated m which notice

of dishonour is to be dispensed with, viz. :

1. Where the notice cannot be given, or does not

reach the party.

2. Where notice is expressly or impliedly waived.

3. As regards the drawer, where the drawer and

drawee are the same person, or the drawee is a fictitious

person or a person not having capacity to contract, or

where the drawer is the person to whom the bill is

presented for payment, or where the drawee or acceptor

is, as between himself and the drawer, under no obliga-

tion to accept or pay the bill (x), or where the drawer

has countermanded payment.

4. As regards the indorser, where the drawee is a

fictitious person, or a person not having capacity to

contract, and the indorser was aware of the fact when
he indorsed, or where the indorser is the person to whom
the bill is presented for payment, or where the bill was

accepted or made for his accommodation.

(g) 45 & 46 Vict. c. 61, s. 49 (12, 13).

(r) That is, a Sunday, Good Friday, Christmas Day, bank holiday,

or a day appionted by royal proclamation as a public fast or thanks-
giving day (45 & 46 Vict. c. 6i, s. 92).

(s) 45 & 46 Vict. c. 61, s. 92.

{t) Sect. 50. Studdy v. BccMy (18S9), 60 L. T. 647. {u) Sect. 50.

{x) This would comprise an accommodation acceptance, and is as

was formerly decided in Biekcrdike y. Bollman (1786), 2 S. L. C. 102 ;

I T. R. 406.
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It has long been anile not only as to bills and notes, Effect of

but as to all instruments, that any material alteration biiis ami other

after execution will vitiate them, except as to persons '"«ti""i'-'°ts-

consenting to such alteration (y). This is particularly

shewn in the leading: case of Master v. Miller (z), where ^nl^ter v.

it was held that an unauthorised alteration of the date
'

of a bill of exchange after acceptance, whereby the pay-

ment would be accelerated, avoids the instrument, and

no action can afterwards be brought upon it, even by

an innocent holder for valuable consideration. To a

certain extent, however, the law on this subject has rrovision of

been altered by the Bills of Exchange Act, 1882, which Sg^^S?
provides that where a bill or note is materially altered ^^^2, hereon.

Avithoiit the assent of all parties liable thereon, it is

avoided, except as against a party who has himself

made, authorised, or assented to the alteration, and

subsequent indorsers
;
provided, however, that where

a bill has been materially altered, but the alteration is

not apparent, and the bill is in the hands of a " holder

in due course," such holder may avail himself of the

bill as if it had not been altered, and may enforce pay-

ment of it according to its original tenor (ft). This

provision therefore considerably mitigates the rigour

of the common law, and with regard to a non-apparent

alteration the position has been held to be the same
even although a party has, by the way in which he has

drawn or accepted the bill, placed it in the power of a

holder to make the alteration. Thus in one case (&) sciwifieid v.

a bill of exchange was drawn for;^5oo on a bill stamp hZougiT'^'^'''

sufficient to cover ^4000, and blanks were left before

the amount of the bill both in the words and figures,

and it was accepted in this state, and then the drawer

[y) Pigofs Case (1615), 11 Rep. 27a; Master v. Miller (1791), i

S. L. C. 747; 4 T. R. 320; Vance v. Lowiher (1876), i Ex. D. 176;
45 L. J. Ex. 200.

(z) I S. L. C. J67. See also Suffell v. The Bank of England (1884),

9 Q. B. D. 555 ; 51 L. J. Q. B. 401 ; 47 L. T. 146, where it was held that
the altering of the number on a Bank of England note invalidated it.

(a) 45 & 46 Vict. c. 61, ss. 64 (i), 89 (i). This provision is not
retrospective, and has been held not to apply to Bank of England notes
[Leeds Bank v. Walker (1883), 11 Q. B. D. 84; 52 L. J. Q.'"B. 590).

(b) ScJiolfield v. Lord Londesborough (1896), A. C. 514; 65 L. J.

Q. B. 593 ; 7S L. T. 254.
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fraudulently altered tlie bill into one for ;^35oo, and

circulated it as a bill for that amount. It was held

that a holder in due course could only recover the

^500 for which the bill was originally drawn, there

being no duty on an acceptor to take reasonable care

that a bill is so framed as to offer no obvious oppor-

tunities for committing a crime, and that he could not

Colonial Bank \^q hoidi liable on the principle of estoppel (c). And
of Australasia } ^

. ^ ^ , -

\. Marshall. the law as to cheques is the same—thus where three

executors had a banking account and the acting

executor drew a cheque for ;^io carelessly, so as to

leave room for additions, and after the other executors

had signed it, he fraudulently altered that amount to

^iio and got the money and spent it, the bank was

only allowed to debit the account with the original

^10 and had to make good the loss to the innocent

executors {d).

If an alteration is made in an instrument which is

not material, such alteration will have no effect ; thus

where a promissory note expressed no time for pay-

ment (and therefore, as we have seen (e), was payable

on demand), and the holder inserted the words " on

demand," it was held such alteration did not affect

the validity of the instrument, for it, in fact, made
it nothing more than it was before (/). As to what

are material alterations, the following in particular are

deemed so, viz.. Any alteration of the date, the sum
payable, the time of pa3^ment, the place of payment,

and, where a bill has been accepted generally, the

addition of a place of payment without the acceptor's

assent {g).

What are

material

alterations.

(c) As to which see ante, pp. 17-19.

\d) Colonial Bank of Australasia y. Marshall (1906), A. C. 559; 75 L. J.

P. C. y6. See also Bank of Montreal v. Exhibit and Trading Co. (1906),

1 1 Com. Ca. 250 ; 22 T. L. E. 722, where the name of the payee of a pro-

missory note was altered. Young v. Grote (1827), 4 Bing. 253 does not

conflict with the statement above, it only deciding that where a person

hands a blank signed cheque to an agent with authority to use it at

discretion, he is liable on it to an innocent holder although there may
be fraud.

(e) Ante, p. 181. (/) Aldoit,s v. Cornwell (1868), L. R. 3 Q. B. 575.

((/) 45 '-^ 46 Vict. c. 61, s. 64 (2).
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A person who Lakes a bill or note when it is over- Differeuce

due is not a holder in due course, but takes it subject iiVmor^not'e

to any defect of title affectinof it at its maturity, and '^^foi'": ^-'^'i

•^
~

. .
after it

thenceforward no person who takes it can acquire or becomes due,

give a better title than that Avhich the person from

whom he took it had {h) ; but such an instrument

transferred before it is overdue has, in common with

other nesfotiable securities, certain advantao-es annexed

to it, from the principles of the l^w merchant, so as

to give the fullest currency and effect to it {i).

One of the chief of these advantages is that, although Mnier v. nace.

a person has found such an instrument, or acquired it by

means of fraud, or even stolen it, yet, provided it is

payable to bearer, or to order and has been indorsed in

blank, it will pass like cash by mere delivery, so that

the holder, though his own title to it is bad, may yet

confer a good title to it on a person taking hond fide

for value (h). This, indeed, is the true test of whether

an instrument is negotiable (/).

Valuable consideration for a bill may be constituted what consti-i/N -li- ni? • L ^ 1. -1 tutcs valuable
by (i)any consideration sumcient to support a simple consuieratiou

contract, or (2) an antecedent debt or liability, and such ^°^'"' ^^""^"

a debt or liability is deemed valuable consideration

whether the bill is payable on demand or at a future

time (7;/). Where value has at any time been given

for a bill, the holder is deemed to be a holder for value

as regards the acceptor and all parties to the bill who
became parties prior to such time («,), Where the

holder of a bill has a lien on it arisino- either from

contract or by implication of law, he is deemed to be a

holder for value to the extent of the sum for which he

has a lien (0).

{h) 45 & 46 Vict. c. 61, s. 36 (2).

((') It may be noticed that if a bill or note is transferred to another
on the day it becomes dne, it is considered as transferred before it

became due. See Byles on Bills, 197.

(k) Miller v. Race (1791), i S. L. C. 462 ; i Burr. 452.
(I) See ante, p. 167. (m) 45 & 46 Vict. c. 61, s. 27.

{11) Ibid. Thus suppose a holder for value indorses a bill to an agent
for collection, the agent can sue the acceptor, but could not sue his

own ]irincipal.

(o) Ibid. As to suPficiency of consideration, see aho SIoU v. Fa irlamh

(1884), 53 L.J.Q.B. 47 ; 32 W.R. 354 ; 49 L.T. 525.
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As lias been already stated, the general rule has

always been that no title can be obtained through a

forgery, and this is also expressly provided by the

Bills of Exchange Act, 1882 (^>). A forged signature

cannot be ratified {q) ; but if a person whose signature

has been forged, so conducts himself as to induce the

holder to take it to be genuine, he is estopped from

afterwards setting up the forgery (?'). If a bill or

note bearing a forged indorsement is paid by a banker,

the loss will fall on him, and not on the customer (s),

in which respect it is now different from a cheque, as is

hereafter noticed {t). Where the acceptance, making,

or indorsement of a bill or note is obtained by fraud,

so that the party sought to be made liable on it has

had in fact no contracting mind, he is not, in the

absence of negligence on his part, liable upon it (w).

The important case of Banh of England v. Vagli-

ano {x) may here be conveniently noticed. Vagliano

had a large banking account with the bank of

Entjland. One of Vag'liano's clerks from time to time

drew out bills, to which he forged the name of a

well-known customer, put them amongst Vagliano's

ordinary bills, and thus got his acceptances to a

number of such forged bills, amounting in all to

about ;^70,ooo. To further deceive his master, the

clerk had taken care to draw these bills in favour of

a person the customer Avas in the habit of drawing in

favour of. The clerk forged the payee's indorsement,

and also took care that the bank was from time to time

advised of these bills, and they were duly paid, and

debited in Vagliano's pass-book. The fraud was ulti-

mately discovered, and Vagliano sought to recover from

(p) 45 & 46 Vict. c. 61, s. 24
(?)

' " " - - '-—
L. R.

(r)

(«)

{«)

310;
3'9-

(x) (1891) A. C. 107;

657.

45 & 46 Vict. c. 61, s. 24.

Leach v. Buchanan (1806), 4 Esp. 226; Brook v. Hook (1871),
6 Ex. 89 ; 40 L. J. Ex. 50.

Byles on Bills, 272.

Robarls v. Tucker (1851), 16 Q. B. 5G0. (/) See pout, p. 198.
Foster v. Mackinnon (1869), L. R. 4 C. P. 704 ; 38 L. J. C. P.

Lewis V. Clay (1898), 67 L. J. Q. B. 224 ; 77 L. T. 653 ; 46 W.R.

Go L. J. Q. B. MS ; 64 L. T. 353 ; 39 W. R.
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the bank the total amount of these fraudulent bills,

with which his account had been debited, but in this

he failed. It will be observed that there was here a Grounds of

forgery of the indorsement of the payee, and therefore, in the House

having- reference to what has been stated in the last "^ ^o^ds.

paragraph, primarily the loss would have had to be

borne by the banker ; but amongst other provisions in

the Bills of Exchange Act, 1882, is the following :—

-

" Where the payee is a fictitious or non-existent person,

the bill may be treated as payable to bearer "
(//). The

House of Lords held that the payee is a fictitious

person within the meaning of this section if the person

who draws the bill does not in fact intend that the

person named as payee shall receive the money ; and

it makes no difference whether the name inserted as

that of the payee is the name of a real existing person,

or of a person who did once exist, or of a person who
never Cx^isted. This is sufficient in itself to explain

the decision to the student. But further, it was held

that Vagliano had been guilty of negligence, and that

he must be the person to bear the loss, and not the

bank; for where one of two innocent parties must

suffer by the fraud of the third, he who by his con-

duct, however innocently, enables the fraud to be com-

mitted must be the sufferer.

Again, if a person is induced to draw a cheque pay- ciuiionv.

able to the order of a person whom he believes to be'.
*^"

^'""^''

real and to be his creditor, but who does not in fact

exist, the cheque will be treated by virtue of the above

cited section as payable to bearer (z). But if a trades- nnden v.

man is induced to draw cheques to the order of actual
''^"^'"^''•

customers, in payment of sums which his clerk falsely

tells him are owing to those customers, these cheques

will not be treated as payable to bearer ; so that, where

the clerk who had made such representation then stole

the cheques which had accordingly been drawn and

iy) 45 & 46 Vict. c. 61, s. 7 (3).

(z) Clutton V. Attenborouyh (1897), A. C. go; 66 L. J. Q. B. 221
;

75 L. T. 556.
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How the
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charged.
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necessary lor

a foreign, but
not for a7i

inland bill.

forged the indorsements and got an innocent tradesman

to cash them, the draAver of the cheques was held

entitled to recover their value from the tradesman (a).

The liability on bills and notes may be discharged

in different ways, and especially as to different parties

to them. If the person primarily liable on such an

instrument pays the amount, that necessarily dis-

charges all the other parties ; but if a person not so

primarily liable pays it, then only he and parties sub-

sequent to him are discharged, and the liability of

prior parties remains (b). Irrespective of payment, the

obligation on such an instrument may be discharged

by the acceptor becoming the holder of it in his own
right (c) ; or by the holder absolutely and uncondi-

tionally renouncing his right against the acceptor, either

by writing, or by delivering up the bill to the acceptor (d);

or by intentional cancellation of the instrument appa-

rent on its face (e); or by any material alteration (/);
also, as to parties not primarily liable, by omission to

present and give due notice of dishonour ((/). And
—as has been pointed out (Ji)—the position of the

parties is similar to that of creditor, principal debtor,

and surety, any act that will operate to discharge

sureties will operate to discharge parties not primarily

liable on bills and notes (i). Noting or protesting is

not necessary to entitle a person to sue on an inland

bill or note, although even as to them noting is very

usual ; but in the case of a foreign bill both noting and

protesting are generally necessary (/.•). By the noting

is meant a minute made by a notary public, or consul,

of the fact of the presentment and dishonour of the

instrument ; and by the protesting is meant a solemn

declaration by the same official that the instrument

(a) Vinden v. Hughes (1905), i K. B. 735 ; 74 L. J. K. B. 410 ; North
and Soulh Wales Bank v Macbeth (1908), A. C. 137 ; 77 L. J. K. B. 464.

(h) 45 & 46 Vict. c. 61, s. 59. (f) Sect. 61.

(d) (Sect. 62. Re George, Francis v. Bruce (1890), 44 Ch. D. 627 ;

59 L. J. Ch. 709 ; 69 L. T. 49 ; Edwards v. Walters (1896), 2 Ch. 157 ;

65 L. J. Ch. 557 ; 74 L. T. 396.
(e) 45 & 46 Vict. c. 61, s. 63. (/) Sect. 64. See ante, j). 187.

(f/) See ante, p]). 183-186. (h) Ante, p. 174.
(i) For the acts that will operate to discharge sureties, see ante, pp. 53, 54.
\k) 45 & 46 Vict. c. 61, s. 51.
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has been presented for payment and dishonoured. An wuatisau

inland bill is one which on its lace purports to be ,vh:it is a

both drawn and payable in the United Kingdom, or ^'''^"s^ ***'*•

the Islands of Man, Guernsey, Jersey, Alderney, or

Sark, or the islands adjacent to any of them, being

part of the dominions of His Majesty, or drawn within

those limits on some person resident therein, and any

other bill is a foreign bill (/). The chief peculiarities Peculiarities

of a foreign bill in which it differs from an inland one ° °^^^sn

are, that it may be stamped after execution ; it re-

quires noting and protesting ; it is most usually drawn
in parts ; and it is occasionally drawn at one or more
" usance " (m).

When a bill drawn in one country is negotiated, Rules of con-

accepted, or payable, in another—the validity of the bill regards foreign

as regards requisites in form is determined by the law
}!^*"4Ioumct

of the place of issue ; and the validity, as regards

requisites in form of the supervening contracts, such as

acceptance, or indorsement, or acceptance supra protest,

is determined by the law of the place where such con-

tract was made. But where a bill is issued abroad,

it is not invalid by reason only that it is not stamped

in accordance with the law of the place of issue ; and

where a bill issued abroad conforms, as regards re-

quisites in form, to the law here, it may, for the pur-

pose of enforcing payment thereof, be treated as

valid as regards every one here. The interpretation of .

the drawing, indorsement, or acceptance, is determined

by the law of the place where made ; but when an

inland bill is indorsed in a foreign country, the indorse-

ment as regards the payer is interpreted according to

the law here. The duties of the holder with regard to

presentment, protest, and notice of dishonour, are deter-

mined by the law of the place where the act is done

or the bill is dishonoured ; and where the bill is drawn

abroad and payable here, the amount of the bill, in the

absence of express stipulation, is calculated according

(l) 45 & 46 Vict. c. 61, a. 4.

(m) As to meaning of " usance," see ante, p. 182.

N
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Position if

negotiable

instrument
lost.

to the rate of exchange for sight drafts at the place of

payment on the day the bill is payable. Where a bill

is drawn in one country and payable in another, the

date Avhen it is due is determined by the law of the

place where it is payable (n).

Eeceipt on A receipt for the money given on the back of a bill

or note requires or note did not formerly require a receipt stamp, but
stamp.

'l- (j[oes now (o). A person paying a negotiable instru-

ment has a right to the possession of it (2>).

The effect of losing a negotiable instrument formerly

was, that no action could be brought at law in respect

of the amount payable thereon, because there was

always the possibihty that it might have got into the

hands of a hond fide holder for value ; but equity would

give relief on a proper indemnity being given, on the

principle of an accident ; and by the Common Law
Procedure Act, 1854 {q), power was given at law for

the court or a judge to order that the loss should not

be set up on an indemnity being given. It is now
provided by the Bills of Exchange Act, 1882, that

where a bill has been lost before it is overdue, the

person who was the holder of it may apply to the

drawer to give him another bill of the same tenor,

giving security to the drawer, if required, to indemnify

him against all persons whatever, in case the bill

alleged to have been lost shall be found again, and

that if the drawer on such request refuses to give such

duplicate bill, he may be compelled to do so (?'). This

Act also provides that in any action or proceeding

upon a bill, the court or judge may order that the loss

of the instrument shall not be set up, provided that

an indemnity be given, to the satisfaction of the court

or judge, against the claim of any other person upon

the instrument in question (s).

Demanding-
another bill.

Ordering' loss

not to be

set up.

{«.) 45 & 46 Vict. c. 61, s. 72.

(o) Formerly see 54 & 55 Vict. c. 39, schedule i, title "Receipt
Exemptions "

; but now see Finance Act, 1895 (58 Vict. c. 16, s. 9).

('/>) Byles on Bills, 307.

(q) 17 & 18 Vict. c. 125, s. 87.

(r) 45 & 4G Vict. c. 61, s. 69. (a) Sect. 70.
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A bill or note carries interest from the time ofBiuoruote
. - „ carries

dishonour as regards the acceptor or maker thereof ; interest.

and as regards any other party liable thereon, from the

time of notice of dishonour having been given to such

other party. And it has been decided that when a

person guarantees payment of a bill or note, he is liable

not only for the principal amount of it, but also for

interest {t).

It is not technically, though it must nearly always Teuder after

be practically, a defence to an action brought on a

bill or note that after the day for payment the de-

fendant tendered the amount to the plaintiff, for he

has committed a breach in not paying on the day

and the plaintifiTs claim may possibly, under special

circumstances, be for damages beyond the mere amount

of the bill {u).

To sum up as to bills and notes, the following are summary of

the chief points in which they differ from other simple between'^biiia

conn acts.
^ ^ ^

and other

1. Thev must always be in writing. simple

contracts

2. They must always be stamped, and as to inland

bills, before execution {x).

3. They import a consideration, so that it need not

appear on the face of the instrument (y).

4. They carry interest.

5. They are negotiable.

The relation existing between a banker and his Relation exist'

customer is not that of trustee and ceshii que trust, but banker and

of debtor and creditor. " The customer lends money to
''"^'^o'^ei'.

the banker, and the banker promises to repay that

money, and, whilst indebted, to pay the whole or any

part of the debt to any person to whom his creditor,

the customer, in the ordinary way requires him to pay

(f) Ackerman r. Ehrensperger {1847), 16 M. & W. 99. See also 45
& 46 Vict. c. 61, s. 57.

(m) Hume v. Peploe (1808), 8 East, 168.

(x) A bill or note not properly stamped cannot be admitted even as

evidence of the receipt of the money alleged to have been lent : Ash-
ling V. Boon (1891), I Ch. 601 ; 64 L. T. 193.

(y) A guarantee is the same on this point ; see 19 & 20 Vict. c. 97,
s. 3, ante, p. 43,
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it " (z), and this debt is paid by the banker duly

honouring his customer's bills, notes, and cheques.

Cheques. A chcque lias already been defined as a bill of

exchange drawn on a banker, payable on demand (a).

The drawer of the cheque is the person primarily

Duty of bank liable, and it is the duty of a banker to cash his
^'"^"

customer's cheques if he has sufficient assets of that

customer, and if he fails in this duty an action will

lie aofainst him, even althousrh the customer has sus-

tained no actual loss or damage by his act (h). But
How duty the banker's duty and authority to pay his customer's

cheques are terminated by countermand of payment (c),

or by notice of the customer's death {d), or by notice

that the customer has committed an available act of

bankruptcy, or by a receiving order being made against

The rules as to the customcr (c). Chcqucs are not intended, like bills

appty geuCTfUiy ^^^ uotcs, for circulation, but, generally speaking, the
to cheques. rules as to bills and notes apply to them, and in par-

Time wumu ticular they are negotiable (/). A person receiving a

IhOTiid be p^i-l^^^
cheque should present it for payment within a reason-

seuted. able time {(/) ; and in determining what is a reasonable

time, regard must be had to the nature of the instru-

ment, the usage of trade and of bankers, and the facts

of the particular case (k). Ordinarily, however, if the

banker is in the same place, it should be prejsented

during the next day, and if in a different place, for-

warded for presentment within that time, and pre-

sented by the person to whom so forwarded within the

Consequence day after he receives it (i). Where a cheque is not

ment wfthTn'^*^
presented for payment within such reasonable time,

the proper and the drawer, or person on whose account it is
time.

(z) Per Alderson, B., in Roharts v. Tucker (i8?i), i6 Q. B. 575 ; Foley
V. Hill (1848), 2 H. L. 28. (a) Ante, p. 171.

(&) MarzcUi v. Williams (1830), I B. & A. 415. This furnishes an
instance of the truth of the rule that injuria sine damno will entitle a
person to maintain an action, as to which see ante, pp. 3, 4.

(c) Even by telegram, see Curtice v. London Bank (1908), i K. B,
293-

{d) 45 & 46 Vict. c. 61, s. 75. (e) Ibid, sect. 97 (i).

(/) M'Lean v. Clydesdale Banking Co. (1884), 9 App. Cas. 95 ; 50
L. T. 457.

((/) 45 & 46 Vict. c. 61, s. 45. (/(.) Sect. 74 (2).

(/) Byles on Bills, 20 23.
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drawn, had the right at the time when it should have
been presented, as between himself and the banker, to

have the cheque paid, and sufiers actual damage
through the delay, he is discharged to the extent of

such damage, that is to say, to the extent to which
such drawer or person is a creditor of the banker to a

larger amount than he would have been had such
cheque been paid (k). The holder of a cheque as to

which such drawer or person is discharged, is, however,

a creditor of the banker in lieu of such drawer or

person to the extent of such discharge, and is entitled

to recover the amount from him (k). Thus, suppose

A. draws a cheque on his bankers for
_^ 50, and pays it

to B., who neglects to present it within a reasonable

time, and meanwhile the banker fails, A. having at the

time of such failure sufficient money to his credit to

meet the cheque, here A. is discharged, but B. can

prove for ;^5o against the banker's estate.

It has been already stated that a person taking a overdue

bill or note after it becomes due takes it subject to all
^'^*^^i^^^-

faults it was subject to in the transferor's hands (/).

It has, however, been decided that this rule does not

primarily apply to cheques {m), but that if a cheque has

been overdue for an unreasonable leno^th of time, then

it does (n). A person, therefore, who takes a stale

cheque, takes it at his peril ; if it is in all respects a

good cheque, he can enforce it against the drawer, but

if it is affected by fraud or illegality, he cannot recover

on it. A post-dated cheque bearing merely an ordinary post-datwi

penny stamp is a valid and negotiable instrument, and <=^eque.

is complete and regular upon the face of it, so that a

person taking such a cheque before its date has never-

theless a good title (0).

(k) 45 & 46 Vict. c. 61, s. 74 (i, 3).

(I) Ante, p. 174.
(«i) London & Counly Banking Co. v. Qromne. (1SS2), S Q. B. D. 278 ;

SI L. J. Q. B. 224; 30 W. R. 382.
{n) 45 & 46 Vict. c. 61, s. 36 (3), and s. yT,- " What is an unreason-

able length of time for this purpose is a question of fact."

(o) Hitchcock V. Edwards (1889), 60 L. T. 636 ; Rotjal Bank of Scot-
land V. Tottcnliam (1894), 2 Q. B. 715 ; 64 L. J. Q. B. 99 ; 71 L. T. 168.



198 OF MERCANTILE CONTRACTS, AND

A banker pay-
ing a forged
cheque bears
the loss.

But not so if

it is a forged
indorsement.

Ogden v.

Benas.

Protection of

bankers.

Importance of

enactment
protecting

bankers.

If a banker pays a cheque to wliicli the drawer's

signature has been forged, he (the banker) must bear

the loss incurred thereby, unless it has been caused

by the customer's negligence (7?), The liability of a

banker in the case of his paying a cheque bearing a

forged indorsement was formerly the same ; but this

being considered a hardship on bankers—who, whilst

they may reasonably be supposed to know their cus-

tomers' signatures, cannot possibly be expected to know
the signatures of payees—it has been provided that

the banker shall be discharged if the cheque purports

to be duly indorsed, so that in the case of a forged

indorsement of a cheque the loss now falls on the

customer {q). But though a banker is thus protected,

yet a third person who cashes a cheque bearing a forged

indorsement is not, and in such an event will be liable

to refund to the rightful owner of the cheque, the

money which he received when it was honoured by the

banker on whom it was drawn (r). However, bankers

who receive and collect cheques for their customers

are specially protected by the Bills of Exchange Act,

1882, which provides that "where a banker in good
" faith, and without negligence, receives payment for a
" customer of a cheque crossed (generally, or specially

" to himself) and the customer has no title, or a defective

" title thereto, the banker shall not incur any liability

" to the true owner of the cheque by reason only of

" having received such payment " (s).

The enactment just mentioned is manifestly one of

great importance to bankers. It has been held that a

banker thus collecting a cheque for a customer is

relieved from liability although the customer's account

is overdrawn, and the effect of the collection is to

benefit the banker by enabling him thus to get payment

(p) Robarls v. Tucker (1851), 16 Q. B. 560; Young v. Grote (1827),

4 Bing. 253 ; Baxendale v. Bennet (1878), 3 Q. B. D. ';25 ; 47 L. J.

Q. B. 624.

{q) 16 & 17 Vict. c. 59 ; amended and re-enacted by 45 & 46 Vict.

c. 61, s. 60.

(r) Ogden v. Benas (1874), L. R. 9 C. P. 513 ; 43 L. J. C. P. 259 ; 22
W. R. 805. (.s)T45 & 46 Vict. c. 61, s. 82.
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of the overdraft (t). A person may be a customer Great n^siern

within the meaning of the statute although he has not ^^count'^y^

""

actually got an account at the bank; but the mere fact ^«"^-

that he has long been in the habit, for his own con-

venience, of getting a banker to cash cheques for him,

does not make him a customer so as to protect the

banker (m), though if the banker made some charge for

cashing them it would no doubt be otherwise. The

protection afforded by the enactment is restricted to the

process of collecting the cheque for the customer, and

does not extend to a case in which the banker makes

himself a holder for value (a;). So that, if a banker London cidj

takes lor collection a cheque payable to some one other Bank v.

than his customer for whom he is collecting it, but gets
'"'"'^^'"•

his customer to indorse it, he gains no protection from

the enactment in question {x). It was also held that a

banker gained no protection if he placed the amount of

a cheque to his customer's credit before it was collected,

and allowed him to draw against the amount {x) ; but

this point has been expressly altered by the Bills of

Exchange Act, 1906 (//). A banker gains no protection

by himself crossing the cheque, for to give him protec-

tion it must be crossed before being paid in {x).

If a banker pays money on a customer's cheque to Customer

some third person, he cannot, on discovering that such

customer has overdrawn his account, recover back the

sum he has paid (s).

Cheques are frequently crossed, that is, they have Crossing-

the name of some banker written across them, or simply

two transverse lines with or without the words " & Co.,"

leaving the name of the particular banker to be filled

{t) Clarke v. London & County Banking Co. (18Q7), i Q. B. 552;
66 L. J. Q. B. 354 ; 76 L. T. 293.

(w) Great Western Ry. v. London & County Banking Co. (1901), A. C.

414 ; 70 L. J. Q. B. 915 ; 85 L. T. 152 ; 50 W. R. 50.

{x) London City <£• Mid. Bunk v. Gordon, Capital £& Counties Bank
V. Gordon [igoT,), A. C. 240 ; 72 L. J. K. B. 451 ; 88 L. T. 574 ; Akrokerri

V. Economic Bank (1904), 2 K. B. 465 ;
jt, L. J. K. B. 742 ; 91 L. T.

175-

{y) 6 Edw. VII. c. 17.

[z) Chambers v. 3Iiller (1865), 13 C. B. N. S. 125.
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in or not, bnt at any rate rendering it necessary that it

should be paid through some banker.

Trovisions of The law on the subject of crossed cheques is now

ExcJ^Doe Act, contained in the Bills of Exchange Act, 1882 (a). By
1882, as to ti^is j^qi ^ cheque may be crossed generally by puttinsf
crossed ^ ''

, . .

~

cheques. across it tAvo transvcrse lines, with or without the words
" and Company," or any abbreviation thereof, or it may
be crossed specially by writing across it the name of a

banker, and it may in either case be so crossed with

the addition of the words " not negotiable "
{J)). Any

lawful holder may cross a cheque, but may not alter it,

though he may add to it the words " not negotiable,"

and a banker to whom a cheque is crossed may again

cross it specially to another banker for collection (c).

When a cheque is crossed generally, the banker on

whom it is drawn nuist only pay it to a banker, and

when crossed specially, then only to the particular

banker or his agent ; and if so paid, then the banker is

protected by the payment, as also is the drawer if the

cheque came to the hands of the payee ; but if the

banker pays the cheque otherwise than according to

the crossinsf, then he is liable to the true owner for

any loss sustained owing to the cheque having been so

paid {d). In the case of any alteration or obliteration

in the crossing, the banker is not liable if the alteration

or obliteration is not apparent (c).

Crossing
cheque "not
negotiahle."

With regard to the crossing of a cheque " not nego-

tiable," this does not restrain its transfer, but it is

provided (/) that a person taking a cheque so crossed

shall not have, and shall not be capable of giving, a

better title to the cheque than that which the person

from whom he took it had. Thus, if A. steals a crossed

cheque payable to bearer, or to order and indorsed, and

(a) 4=; & 46 Vict. c. 61.

(b) Sect. 76. (r) Sects. 77, 78.

(d) Sect. 79. And if the drawer of the cheque chooses to waive his

banker's mistake, he can follow the money, Bolhett v. Pinkett (1876)
L. R. I Ex. D. 373.

(e) Sects. 79, ao. (/) Sect. 81.
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which cheque is crossed " not negotiable," and gets it

cashed by B., who takes it honestly, yet B. has no title

because of the crossing " not negotiable," and cannot

retain the cheque, or the amount thereof if he has

received payment, as against the true owner (g).

(g) With regard to the subject of crossed cheques, the first statutory
provision on the subject was contained in 21 & 22 Vict. c. 79. The
insufficiency of this statute was shewn by the case of Smith v. Union
Bank of Londo7i (1876), i Q. B. D. 31 ; 45 L. J. Q. B. 149, and it was
repealed by 39 & 40 Vict. c. 81, which contained new and more precise

provisions on the subject. This Act has now, in its turn, been repealed
by 45 & 46 Vict. c. 61, s. 96, except as to anything done or suffered
before i8th August 1882, and the law is—as stated in the text—now
governed by that statute.
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CHAPTER YI.

OF SOME PAKTICULAE, CONTRACTS IRRESPECTIVE OF ANY

DISABILITY OF THE CONTRACTING PARTIES.

Matters
considered iu

this chapter.

I. Ships.

Merchant
Shipping Act,

1894.

How a ship or

share therein

transferred

As to owner-
ship.

Under this heading it is proposed to consider shortly

contracts as to ships, insurance, patents, copyrights, and

trade-marks ; contracts with legal practitioners, medical

men, dentists, witnesses, corporations, companies, and

institutions ; and contracts in the relation of master

and servant.

The principal statute now in force containing provi-

sions as to the registration and ownership of ships, and

generally as to merchant shipping, is the Merchant Ship-

ping Act, 1894 («). One important provision in that

statute has been already incidentally noticed (&), viz.,

that a registered ship, or any share therein, must bs

transferred by bill of sale, in the form given therein,

and attested by a witness, and registered by the registrar

of the port at which the ship is registered (c) ; and this

registration is of great importance, for in the case of

several mortgages, they will have priority, not according

to the date of execution, but according to the date of

registration (d). On the discharge of a mortgage, satis-

faction thereof has to be entered on the register (e).

As to ownership in a British ship, it is considered as

being divided into sixty-four equal parts, and persons

may hold one or more shares, so only that the total

number of registered holders does not exceed sixty-

(a) 57 & 58 Vict. c. 60, amended by 61 & 62 Vict. c. 114 ; 63 & 64
Vict. c. 32 ;"6 Edvv. VII. c 48 ; and 7" Edw. VII. c 52.

(b) Ante, p. 59.

(c) 57 & 58 Vict. 0. 60, ss. 24, 26. This transfer is exempted from
stamp duty, as also are all agreements between masters of ships and
seamen, if made in the proper form (sect. 721).

(d) 57 & 58 Vict. c. 60, s. ^$. (e) Sect. 32.
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four ; but five or less persons may register as joint-

owners of one or more shares, and as such be considered

as one person (/). Ships, to have the privileges of

British vessels, must be duly registered, and a certificate

of the registry is given ; and certificates may also be

given by the registrar of ships authorising the same to be

disposed of, or mortgaged, out of the United Kingdom (g).

The conduct of a ship during its voyage is intrusted rower of

to a person called the master, and he is invested with a "urlng voyage.

power to do everything necessary to bring the voyage

to the best termination he can ; and in determining

what he shall do, he must consider the interests of all

parties concerned (h). If it becomes necessary to

sell (i) or hypothecate the ship, the master should, if

he has the opportunity, obtain the owner's consent

thereto ; but if he is at a distant English port, or at a

foreign port where the owner has no agent, and imme-
diate payments are required, he has power to borrow

money on the owner's credit, or even to sell or hypo-

thecate the ship and cargo. If the cargo is dealt with,

the owner must indemnify the merchant, who will have

a right either to take what his goods actually fetched,

or what they would have fetched had they been brought

to their destination (y). The master has also power to

pledge the shipowner's credit for stores or other neces-

saries for the ship, under like circumstances as above

mentioned with regard to borrowing money on it (Ic),

The master is in fact an agent of necessity, and the Agent of

general power he possesses cannot be restricted.

It must necessarily be that the master of a ship has Master has

an unlimited discretion how to act in times of peril discretion,

during the voyage, and it may be sometimes necessary

for the safety of all to incur some loss, e.g., by jettison,

which is the throwing of goods overboard to lighten jettison.

{/) 57 & 58 Vict. c. 60, s. 5. (<;) Sects. 2, 14, 39.

(h) The Bona (1885), 51 L. T. 28.

(i) Smith's Mercantile Law, 213.

(/) Smith's Mercantile Law, 158 ; Gtinn v. Roberts (1874), L. R. 9
C. P. 331 ; 43 L. J. C. P. 223 ; The Fanny, The Matliilda (1883), 48
L. T. 771 ; s Asp. M. C. 75.

(k) Gunn v. Roberts, supra.
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General and
particular

averaoe.

Salvage.

the sliip, SO that they are lost. In such cases it would

be manifestly unfair that the particular owner should

bear the whole burthen of what has been done as much
for others' benefit as his own, and the loss is therefore

rateably adjusted between all owners, which adjust-

ment is called " general average," and appears to be

founded not upon contract, or the relation created by

a contract, but upon a rule of the common law, and

upon the principles of the ancient maritime law (/).

As distinguished from this, " particular average " is

sometimes spoken of, which simply arises when some
particular injury is done, by accident or otherwise, not

voluntarily for the benefit of all ; and here no con-

tribution to the loss is made, but it has wholly to be

borne by the person to whom the injured property

belongs {ni).

When some special and extraordinary assistance is

rendered, whereby a ship, the persons on it, or its

cargo are saved, the persons rendering such successful

assistance, who are called salvors, are entitled to a com-

pensation, which is called salvage. As to the persons

who may become entitled to salvage, it may be par-

ticularly noticed that neither the passengers nor the

crew of a rescued ship can so claim unless circumstances

have put an end to the common duty of both to do their

best to save the ship, f._^., the hond fide abandonment of

the ship at sea {n). With reference to the salvage

itself, it is only allowed in the case of success, and the

practice is rarely to allow more than a moiety for salv-

age {o). A pilot who simply performs ordinary pilot

(I) Pirie v. Middle Dock Co. (1881), 44 L. T. 426. See further on the
subject of general average the definition given in Birkley v. Presgrave

(1801), I East 220, approved in Svendsen v. Wallace (1884), 13 Q. B. D.

69 ; 53 L. J. Q. B. 385 ; and Attwood v. iSdlar (1870), 5 Q. B. D. 286 ;

49 L. J. Q. B. si'i ; -28 W. R. 604 ; Gordon v. Marwood (1881), 7 Q. B.

D. 62 ; 50 L. J. "Q. B. 634 ; 29 W. R. 677,.

(m) See the distinction between general and particular average well

stated by Loi-d Konyon in Birldry v. Pre.tqrave (1801), i East. 226, 227.

(n) Thr. Vrrda (1861), 30 L. J.' Ad. 209 ; The, Florence (1852), 16 Jur.

572. The (;hief statutory provisions as to salvage are contained in

57 «& i;8 Vict. c. 60, Part ix.

{o)'The Inca (i860), Sw. 370; The Killeena, (18S2) 6 P. D. 193;
45 L. T. 621 ; The Craiqs (1880), 5 P. D. 186; 29 W. R. 446; The
Erato (i888), 13 P. I). 163.
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services is not entitled to anything for salvage, or even

tor extraordinary pilot services ; but he is entitled to

something extra in this respect if he performs extra-

ordinary services, more than a pilot for his ordinary

fees could be expected to do (^;). In the case of a Rule as to

collision between two ships, the rule in the Court of f^™^!f^e^J°

Admiralty has always been that where both ships are collision

/•111 • 1 ^ 1 i-Tii between two
m fault the loss sustained by the two vessels is added ships,

together and divided between them (q), and the Judi-

cature Act, 1873(7'), specially provides that this rule

is still to continue. Where, however, one ship has by
wrong manoeuvres placed another ship in a position of

extreme danger, the latter will not be held to blame
in the event of her doing something wrong, and not

having been manoeuvred with perfect skill and presence

of mind (s).

A bottomry bond is a contract in writing hypothe- Bottomry

eating a ship, given at a foreign port, by the owner or ""^ "

agent, to secure the repayment of money lent for the

use of the ship, where the loan is actually necessary

for the purposes of the ship or cargo and cannot be

got on personal credit ; and the conditions of it are,

that if the ship is lost the lender loses his money; but

if it arrives, then not only the ship itself is liable, but

also the person of the borrower. A security given on nespondentia

the cargo, and not on the ship, is also now generally
^°"'"

called a bottomry bond indiscriminately with the above,

though properly distinguished as a respondentia bond.

Because of the risk the lender runs in losing his money
entirely by the loss of the ship or cargo, it has always

been legal, even when the usury laws were in force, to

reserve any amount of interest on such a loan ; and if

there are several of these securities given during a

voyage, the last will generally be paid first, because,

(p) Akerblom v. Price (1881), 7 Q. B. D. 129 ; qo L. J. Q. B. 629 ;

29 W. R. 707 ; 44 L. T. 837.

{q) See Williams and Bruce's Admiralty Practice, 93-98.
(r) 36 & 37 Vict. c. 66, s. 25 (9). See hereon Chartered Mercantile

Bank of India v. Netherlands India Steam Navigation Co. (18S3), 10

Q. B. D. q2i ; S3 L. J. Q. B. 220 ; 48 L. T. 546 ; 31 W. R. 445.
(a) The Bywell Castle (1879), 4 P. D. 219 ; 28 W. R. 293 ; 41 L. t. 747
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without the last, possibly the vessel might have been

lost altogether {t). It has been held that a person who
has advanced money for the purpose of discharging

dock dues, stands in the same position as the dock

company, and his claim ranks with pilotage and towage

claims, and has priority over the claim of a holder of a

bottomry bond of a previous date {v).

DifEereuce The owucr of a ship sometimes lets it, or some part

charter-party of it, for a particular voyage, which is done by means
of an agreement called a charter-party (y) ; and some-

times he simply agrees to carry any one's goods therein

without letting any particular part of the ship, which

agreement is carried out by means of a bill of lading,

which is in form a receipt for the goods to which it

relates, given by the owner or master of the ship, and

a contract for the carriage and delivery of those goods

upon the terms and conditions therein stated, and an

assignable document of title to those goods {x). A
bill of lading may be transferred by indorsement and

delivery, and this will pass the property in the goods,

and all liabilities and all rights of action in respect

thereof, and the indorsee may sue thereon in his own
name {y) ; and such an indorsement for value hond fide

without notice, deprives the vendor of any right of

stoppage in transitu [z), unless the person through whom
the bill of lading comes had no authority to put it in

circulation (a). A bill of lading is not, however, a

negotiable instrument, as it must be borne in mind that,

beyond what has just been stated, the indorsement of

(t) See hereon Smith's Mercantile Law, 573-580.
(u) The St. Lawrence (1880), 5 P. D. 250 ; 49 L. J. P. 82.

[v) For a form of a charter-party, see Appendix to Anson's Contracts.

{x) For a form of a bill of lading, see Appendix to Anson's Contracts.

The ordinary principles of contract apply to a bill of lading, so that,

for instance, parol evidence cannot be admitted to vary its terms
(Leduc V. Ward (1888), 20 Q. B. D. 475 ; 57 L. J. Q. B. 379 ; 58 L. T.

908).

[y) 18 & 19 Vict. c. Ill, s. I. A transfer by way of pledge does not
enable the pledgee to sue or be sued, unless he claims delivery of the
goods, Sewcll V. Burdick (1885), 10 A. C. 74; 54 L. J. Q. B.'i56.

(2) As to stoppage in transitu, see ante, pp. 105-108 ; 56 & 57 Vict.

c. 71, s. 47.
(a) Ourney v. Behrend (1856), 3 E. & B. 622. See Lickbarrow v.

Mason (1787), I S. L. C. 710.
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such au instrument cannot confer a better title than

was possessed by the indorser (/;). In respect of the Freight,

carriage of goods, either by means of a charter-party

or a bill of lading, a certain reward is payable, which is

called the freight, and for which the shipowner can sue,

and for which he has a lien on the goods, provided they

are in his possession ; if, however, he has actually let

out the whole ship, he has thus parted with possession

of her and her cargo, and has no lien (c). The owner

of goods does not by simply indorsing the bill of lading,

and delivering it to the indorsee by way of security for

money advanced by him, pass the property in the goods

to such indorsee so as to make him directly liable to

the shipowner for freight, unless he claims and takes

delivery {cl).

In the case of loss of goods during a voyage, the Liability of

question arises. What is the liability of the shipowner for loss of

or person carrying the goods ? At common law such
f°y(f^*aoe"°^

persons were, like carriers by land (c), liable for all

losses except those arising from act of God or the

King's enemies, or the inherent fault or vice of the

things themselves. The charter-party, or bill of lading,

always contains a stipulation exonerating them from

such losses, and from those occasioned by perils or

accident of the seas (/) and navigation, and by fire.

And now, by statute {g), the shipowner (including

(S) Ogle V. Atkinson (1814), 5 Taunt, 759. As to negotiable instru-

ments, see ante, pp. 167-170.
(c) Brown's Law Diet. 245, title •' Freight."
{d) Sewell v. Burdick (1885), 10 A]jp. Cas. 74 ; 54 L. J. Q. B. 156 ;

52 L. T. 445.

^
(e) As to whose liability, see ante, pp. 128-138.

(/) As to what is a " peril of the sea," see Wilson v. The Xantho (1887),
12 App. Cas. 503 ; 56 L. J. P. 116, where it was held that foundering
caused by collision with another vessel is within the exception " dangers
and accidents of the sea " in a bill of lading, and excuses the ship-

owner for non-delivery of the goods if it occurs without fault on the
part of the carrying ship. See also Hamilton v. Pandorf (1S88), 12 App.
Cas. 518 ; 57 L. J. Q. B. 24 ; 57 L. T. 726, where rice was shipped under
a charter-party which excepted " dangers and accidents of the sea,"

and during the voyage rats gnawed a hole in a pipe on board the ship,

whereby sea-water escaped and damaged the rice, without neglect or

default on the part of the shipowners or their servants, and it was held
that the damage was within the exception, and the shipowners were
not liable. {(j) 57 & 58 Vict. c. 60, s. 502.
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any charterer to whom the ship is demised (h) ) is not

liable at all for a loss caused (without his actual fault

or privity) by fire ; nor is he liable for a loss or damage
(without his actual fault or privity) by reason of

robbery, embezzlement, making away with, or secreting

of any gold, silver, diamonds, jewels, or precious stones,

taken in or put on board his ship (i) unless the true

nature and value thereof are at the time of shipment

declared by their owner or shipper to the owner or

master of the ship in the bill of lading or otherwise in

writing. Shipowners are in addition exempted from

liability for any loss or damage occasioned by the

fault or incapacity of any qualified pilot where the

employment of such pilot is compulsory by law, and

the vessel is under the control of such pilot (/). Also,

where the loss or damage arises without his actual

fault or privity, the shipowner, including any char-

terers to whom the ship is demised {h), is not liable in

respect of any personal injuries (either alone or with

loss to ships or goods) to an aggregate amount beyond

^15 per ton of his ship's tonnage, nor in respect of

injuries to ships or goods either on land or on water

(whether there be in addition personal inj uries or not),

to an aggregate amount beyond ;^8 per ton of the

ship's tonnage {k). This provision may, however, be

excluded by express contract in the bill of lading or

charter-party (/), which, indeed, can in any respect

limit and define the extent of liability (m).

(h) 6 Edw. VII. c. 48, s. 71.

(i) e.g., a gold watch, cigar cutter and sovereign purse containing

£$, stolen from a passenger's cabin, Smitton v. Orient Go. (1907), 12

Com. Ca. 270 ; 96 L. T. 848.

(i) 57 & 58 Vict. c. 60, s. 633 ; The Rigborgs Minde (1883), 8 P. D.

132; 52 L. J. P. 74; 49 L. T. 232; The Guy Mannering (1882), 7
P. D. 132 ; qi L. J. P. 57 ; 46 L. T. 905 ; The Oakfeld (1886), 11

P. D, 34 ; 55 L. J. P. II ; 34 W. R. 687 ; 54 L. T. 578. But see The
Tactician (1907), P. 244 ; 76 L. J. P. 80.

(k) 57 & 58 Vict. c. 60, s. 503 ; 63 & 64 Vict. c. 32, s. i. As to the
construction of the above provision, see The Victoria (1890), 1 3 P. D. 1 25 ;

^7 L. J. P. 103 ; 59 L. T. 728. See also as to the limitation of hability

of the owners of any dock, or canal, or a harbour authority, or conser-

vancy, 63 & 64 Vict. c. 32, s. 2. See also 61 & 62 Vict. c. 14; 63 &
64 Vict. c. 32; and 6 Edw. VII. c. 48, sects. t;9, 69, 70.

(/) The Satanita (1895), 7^ I-- T. 316 ; 64 L" J. (P. D. & A.) 96 ; 43
W. R. 498.

(m) See Westport Coal Co. v. M'Phail (1898), 2 Q. B. 130 ; 67 L. J.

Q. B. 674 ; 78 L. T. 490,
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Insurance (or assurance) has been defined as a ii. insurance,

security or indemnification, given in consideration of

a sum of money, against the risk or loss from the

happening of certain events {n) ; but this definition,

though explaining the primary object, cannot be con-

sidered as accurate when applied to life insurance, as

will be presently explained. Insurance is mainly of

three kinds, viz., life, fire, and marine ; and as we Three kinds,

have just considered the subject of ships, it will be

convenient to consider marine insurance first, as

relatinof thereto.

insurance.
Marine insurance is generally undertaken by certain Marine

persons who are called underwriters, who subscribe the

policy, each indemnifying the insured to the amount

set opposite his name. The law has recently been

codified by the Marine Insurance Act, 1906 (0), which

defines marine insurance as a contract whereby the

insurer agrees to indemnify the assured, in manner
and to the extent thereby agreed, against the losses

incident to marine adventure (p) and (if so expressed)

against losses on inland waters or on any land risk in-

cidental to a sea voyage or in the building or launch

of a ship (q). The policy may be in the form given

in the Act, and certain rules are laid down for the con-

struction of all policies unless excluded (r). The
insurance may be either for a particular voyage, or

for a certain period, in which latter case it is called a

time policy (s). Certain things are generally expressly Time policy,

warranted in marine policies, e.g., the date of sailing,

and the safety of the ship at the time, and if there is

any untruth in any of such warranties the insured

cannot recover, even although the point warranted

was not of any material importance. Warranties or

conditions, a breach of which discharges the insurer, are Things im-
-,,.-,. . ?

.

.... pliedly
dealt with m sections 33 to 49 ; and m particular, it is warranted in

a marine policy.

(n) Brown's Law Diet. 280.

(o) 6 Edw. VII. C.41, which came into operation on January i, 1907,

(p) Sect. I. (g) Sect. 2.

(r) Sect. 30 and schedule one. (s) Sect. 25.
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implied in a voyage policy (t) that at the commencement
of the voyage the ship (but not cargo (v)) is seaworthy

for the purposes of the particular adventure insured (t)

and that the adventure is a lawful one (v), and that a

change of voyage or direction shall not take place (x),

and that all material facts were disclosed and no untrue

representations made by the assured (y) ; and breach

of any of their implied matters discharges the insurer

from liability. On a total actual loss occurring, the

underwriters are liable on a valued policy, for the sum
fixed by the policy, and on an unvalued policy, for the

insurable value of the thing insured {z) ; but if the

ship or cargo is not totally destroyed, but may become

so, then they are only liable for the above amounts if

the owner gives them notice that he abandons it within

a reasonable time, when there is said to be a total con-

structive loss (a).

A contract of marine insurance is, therefore, simply

and purely a contract of indemnity. So also is a

contract of fire insurance ; it is simply a contract, in

consideration of certain annual sums paid by way of

premium, to indemnify the insured against any loss

that may happen from fire, and if no loss happens,

there can be no claim under the policy (b). Where
a person has insured property, and then contracts

to sell it, and a fire occurs, the purchaser cannot

claim the benefit of the insurance (c) ; nor, on the

other hand, on the principle of its being a contract

of indemnity, can the vendor recover from the insur-

ance office. If in such a case the insurance company
has unwittingly paid the vendor the amount of the

insurance, the company can recover back the amount

so paid. In other words, a case of subrogation or sub-

(t) Sect. 39, though not in a time policy.

(w.) Sect. 40. (v) Sect. 41. (z) Sects. 45-49.

(?/) Sects. 17-21. (z) Sect. 68. (a) Sects. 60-63.

(h) Darrell v. Tibbitts (1881), 5 Q. B. D. 560 ; 50 L. J. Q. B. 33 ; 42
L. T. 797 ; 29 W. R. 66.

> (c) liaynrr v. Pres(r,7i (1881), 18 Ch. D. i ; 50 L. J. Ch. 472 ; 44 L. T.

787 ; 29 W. R. 54^^-
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stitntion arises, by which is meant that the insurance

company is entitled to be placed in the position of the

insured {d).

But a contract of life insurance is in its nature very contracts of

different from that of fire or marine insurance ; for it |'^j contracts''

is not a mere contract of indemnity, but is a con- °^ indemnity

1 1 1 (•
merely.

tract to pay a certam sum oi money on the death oi a

person in consideration of the due payment of a certain

annuity for his life, so that if one person has properly

insured another's life, although by that other's death

he may not have sustained the slightest damage, he is

yet entitled to recover on the policy {c). A mere to enawe a

Avager policy, however, cannot be qiood, for it is neces- p^rsou to in-

<j L J '
'

^ o '

^
sure anotlier s

sary that every person insuring another's life should life he must

have a pecuniary interest therein at the time of effect- interest in it.

ing the insurance (/), and the name of the person

interested therein must be inserted in it (y) ; but

although that interest afterwards terminates, the policy

may be kept up and recovered on. Thus if a creditor

insures his debtor's life, though he is afterwards paid,

yet he can, if he has kept up the policy, recover from

the insurance office. No more than the insurable in-

terest at the time of effecting a policy can be recovered,

and if several policies are effected with different offices,

the insured can recover no more from the insurers,

whether on one policy or many, than the amount of

his original insurable interest {It).

The statute (i) which requires a person to have -^ person may
,,. . IT-PI • 1

insure his own
an msurable mterest m the lire he msures, does not, ufe.

of course, prevent persons insuring their own lives to

any amount ; and though a husband, parent, or child

(d) Castellain v. Preston (1883), 11 Q. B. D. 380 ; 52 L. J. Q. B. 366 ;

49 L. T. 29 ; 31 W. R. 557. See further hereon Indermaur and Thvvaites'
Conveyancing, 280-283.

(e) Dolby v. India db London Life Assurance Co. (1856), 15 C. B. 365 ;

overruling Godsall v. Boldero (1809), 9 East. 72.

(/) 14 Geo. III. c. 48, s. I. Alike provision is made as to marine in-

surance by 6 Edw. VII. c. 41, replacing 19 Geo. II., c. 37, which, however,
does not apply to foreign ships. Premium.s paid under a wager policy
cannot be recovered back [Howard v. Hefurje Friendly Society (1886),

54 L. T. 644). (g) 14 Geo. III. c. 48. *s. 2.

{h) Hfbdon v. West (1S62), 3 B, & S. 579.
(i) 14 Geo. III. c. 48.
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has not (unless he or she has some interest in property

dependent on his, her, or their life) an insurable interest

in the lives of a wife, child, or parent, yet a wife has

always an insurable interest in her husband's life {k).

By the Married Women's Property Act, 1882 (/), a

married woman may effect a policy of insurance upon

her own life, or the life of her husband, for her separate

use ; and a policy of insurance by a married man on

his own life, if so expressed on its face, may enure as

a trust for the benefit of his wife and children or any

of them, and as a trust is not subject to the control

of the husband or his creditors (m) ; but if it has been

effected for the purpose of defrauding creditors, they

are entitled to receive out of the sum secured an

amount equal to the premuims paid.

In effecting any policy of marine, fire, or life in-

surance, it is material that there should be no conceal-

ment on the part of the person effecting the insurance,

or through whose instrumentality the insurance is

effected {71). Concealment in the law of insurance has

been defined as " the suppression of a material fact

within the knowledge of one of the parties, which the

other has not the means of knowing, or is not presumed

to know "
(0). The maxim of caveat oivptor (2)) does not

apply to contracts of insurance, which are vherrimo)

field, and there seems to be no substantial difference

with regard to this, whether the contract is for life, fire,

or marine insurance {q). If, however, there are any false

(Ic) Reed v. Boyal Exchange Co. (18 12), 2 Peake, 70.

(I) 45 & 46 Vict. c. 75, s. II. This Act (sect. 22) repeals the pro-

vision to a like effect contained in ^^ & 34 Vict. c. 93, s. 10, except

as to anything done thereunder prior to January i, 1883.

(m) As to the position when a husband meets his death through
the act of his wife, see Cleaver v. Mutual Reserve Fund (1892), 1 Q. B.

147 ; 61 L. J. Q. B. 128 ; 66 L. T. 220).

{n) Blackburn v. Hadam (1888), 21 Q. B. D. 144 ; 57 L. J. Q. B. 479 ;

59 L. T. 407 ; and see and distinguish Blackburn v. Vigors (1888), 12

App. Cas. 531 ; 57 L. J. Q. B. 1 14 ; 57 L. T. 730. As to marine jjolicies

see now 6 Edw. VII. c. 41, p. 17-21.

(o) Arnould on Marine Insiirance, 548; Rivnz v. Gerussi (1881), 6
Q. B. D. 222 ; 50 L. J. Q. B. 176.

(p) As to which, see ante, p. 112.

[q) London Assurance Co. v. Manscl {1879), il Ch. D. 363 ; 48 L. J.

Ch. 331 ; Anson's Contracts, 177.
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representations made in effecting a policy, it is d

fortiori vitiated (v). And when an insurance company Disclosure

f. f, r,^ j_ • T p • of altered cir-

on a certam state or facts oiiers to issue a policy or m- cumstances.

surance, and any fresh material circumstances occur

before the granting of the policy, they must be disclosed ;

and the insurance company has the right, by reason ot

such new circumstances, to refuse to grant a policy

which they have previously offered to grant (s).

Irrespective of any condition in a policy of life Effect of

..^ „ ,,. ,..j, suicide ou a
insurance, on principles ot public policy, ii a person ufe policy.

who has effected a policy of insurance on his own life

afterwards dies by the hand of justice, or commits

suicide—unless, in the latter case, he was insane and

not accountable for his acts—the policy is vitiated,

and no action can be brought to recover the amount

thereof, and a stipulation to uphold a policy in any such

case would, it is said, be contrary to sound policy and

ineffectual. In addition to this, it is a very frequent

practice of insurance companies to insert in their

policies conditions vitiating them on such events,

except to the extent of any bond fide interest which at

the time of the death may be vested in any other

person for valuable consideration, and sometimes only

within a certain time (t). If this is done, it makes no

difference, in the case of death by a person's own hand,

whether he was sane or insane at the time. It is

important, however, to note that, in the absence of any

condition on the point, the rule of the common law is,

that whether the amount of the policy can be recovered

(r) Thomson v. Weems (1884), 9 App. Cas. 671 ; Hamborough v.

Mutual Life Insurance Go. of New York (1895), 73 L. T. 140.

(.s) Canning v. Farquhar (1886), 16 Q. B. D. 727 ; 55 L. J. Q. B.

225 ; 54 L. T. 350 ; 34 W. R. 423.
(t) See White v. British Empire Mutual Life Assurance Co. (1869),

L. R. 7 Eq. 394; City Bank v. Sovereign Life Assurance Go. (1884),

32 W. R. 658 ; 50 L. T. 565. The clavise varies in different offices,

and the following clause is quoted from a policy ill a prominent office :

" In case the said member shall die by his own act or deed whether
committed in a state of mental derangement or not, during the term
of five years from the date of effecting this insurance, the policy shall

be void, and all claims to any benefit out of or any interest in the funds

of the said Society in virtiie of these presents shall cease and determine,

except to the extent of the after value of the policy calculated as for

a surrender thereof on the day preceding the decease."



214 OF SOMK rARTICULAE CONTRACTS IRRESPECTIVE OF

III. Patent??.

Statute of

Monopolies.

Wliat can be
patented.

depends on the question of whether or not the person

was at the time responsible for his own acts (u).

That life and marine policies may now be assigned,

has been previously noticed («).

A patent may be defined as a grant by the Crown to

a subject, by letters-patent, of the exclusive privilege of

making, using, exercising, and vending some new in-

vention—in other words, it is the grant of a kind of

trade monopoly. Anciently the prerogative that was

vested in the Crown of granting such an exclusive

right was much abused (y), and in consequence an Act

was passed, known as the Statute of Monopolies (,~).

whereby the granting of such monopolies was declared

illegal, with certain exceptions ; and the law as to what
invention can form the subject of a patent still depends

upon section 6 of that Act as interpreted by judicial

decision (a), although the general law of patents has been

consolidated by the Patents and Designs Act, 1907 {b),

which came into operation on ist January, 1908 (c).

The subject of a patent must be (
i ) a manufacture, i.e., a

saleable thing, c.r/., a telescope, or some instrument

or part thereof for making a saleable thing, or a new
or improved process for producing a saleable thing

which is new or is better or cheaper than before (d),

and not a mere philosophical or abstract principle or a

discovery of a natural law (c); (2) it must be new
within this realm (/), i.e., it must not have been

published here by user in public ([/) or by books or

(11) See hereon Bunyan on Life Assurance.
(x) See nnte, p. 165 ; 30 & 31 Vict. c. 144 ; 6 Edw. VII. c. 41, s. 50.

(y) See Hallam's Constitutional History of England, vol. i. p. 362.
{z) 21 Jac. I. c. 3.

(ffl) 7 Edw. VII. c. 29, s. 93. {b) 7 Edw. VII. c. 29.

(c) ibid., s. 99.
(d) Abbott, C.J. in R. v. Wheeler (1S19), 2 B. & Aid. at 349 ; Electric

Telegraph Co. v. Brcil (1851), 10 C. B. 838 ; Crome v. Price 11842), 4
M. & Gr. 580 ; Edison v. Woodhouse (18S7), 4 R. P. C. 79, 92 ; Gould
V. Manchester (1892), 9 R. P. C. 516 ; Consolidated Car Heating Co. v.

Crane (1903), A. C. 509 ; 72 L. J. P. C. no.
(e) Patterson v. Gas Light arid Coke Co. (1876), 2 Ch. D. 812.

(/) User in Natal is not fatal, Rolls v. Isaacs (1881), 19 Ch. D. 268,
but user in Scotland is. Brown v. Annandale (1842), i Web. P. C. 433.

(g) Carpenter v. Smith (1841), 9 M. & W. 300 ; Brcrefon v. Richardson

(1884), I R. P. C. 165.
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documents whicli liave in fact become a part of public

knowledge (h) or by communication to persons not bound

to secrecy (i); (3) it must be useful for the purpose

indicated by the patentee, i.e., in some respect better

than previous public knowledge (A), though it need not

be commercially successful (/). The grant must be to to whom

the true and first inventor (whether a British subject
^"^'*^°* °^^° '^

'

or not) or to the legal representative of a deceased

inventor, either alone or jointly with any other person

or persons (7?i). The application is by petition lodged How patent

at the Patent OflSce with a declaration that one of the

applicants claims to be the true and first inventor (?i)

;

and the applicant has to file a provisional or complete

specification describing accurately the nature of the

invention (0). Then an examiner enquires if the

papers fairly describe the nature of the invention and

are in proper form, and if the title sufficiently indicates

the invention, and if the invention has been claimed or

described in a specification filed within the previous

fifty years (^?). If the examiner reports favourably,

the application is accepted and advertised {(/) ; and

within two months any person may give notice of

opposition on the grounds that—(i) the applicant Grounds for,.-,,. r 1 • !• /\i.i opposing
obtamed the invention from him or his testator, or (2) the patent.

invention was claimed or described in a specification

filed within the last fifty years, or (3) the invention is

not fairly or sufficiently described or (4) the complete

specification differs from the provisional one and the

opponent has claimed it before the former was filed (r).

If there is no successful opposition, the patent is

granted. A patent is granted for fourteen years (s) ; Term of

— patent.

(h) Stead v. Williams (1843), 2 Web. P. C. 143 ; Plimpton v. Malcolm-
son (1874), 3 Ch. D. 531 ; 43 L. J. Ch. 505. As to siDecifications over 50
years old, and publication at exhibitions, see sects. 41 and 45 of 7 Edw.
VII. c. 29.

(i) Blank v. Footman (1888), 39 Ch. D. 678 ; Winfield v. Snow (1891),

8 R. P. C. 15 ; Westletj v. Perkes (1893), 10 R. P. C. 181.

(k) Lane Fox v. Kensington Co. (1892), 3 Ch. 424; 67 L. T. 440;
Welsbnch Co. v. Simlight Co. (1900), i Ch. 843 ; 69 L. J. Ch. 343.

(I) Badisclie Anilin v. Levinstein (1887), 12 A. C. 712.

(m) 7 Edw. VII. 0. 29, ss. 6, 93. (w) Ibid., sect. i.

(o) Ibid., sects. 2-10. (p) Ibid., sects. 3-8.

Iq) i.e., in the Illustrated Official Journal, published every Wednesday.
(r) 7 Edw. VII. c. 29, s. II. (s) Ibid., s. 17.
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but may be extended by tlie High Court, for seven or

fourteen years, if satisfied that the patentee has been

Eights of inadequately remunerated (t). If a patent is granted
joint patentees,

^^ two or moro persous jointly after 1907, they arc

joint tenants as regards the devolution of the legal

estate; but each may (subject to any contract) use the

invention for his own profit without accounting to the

others, though he may not grant a licence without their

consent ; and when each dies, his beneficial interest

passes to his legal personal representative as part of his

A register of personal estate {u). A register of patents is kept (a;),

jbTkept
^^^ ^° ^^^ ^^^ assignments and licences must be entered there,

but no trust can be entered {7/) though notice of a mort-

gage or licence can («) ; and the register is open to the

public («). By its terms a patent is assignable, but

the assignment must be under seal to give the assignee

the legal ownership and enable him to sue in his own
name for infringements (b) ; though equities in respect

of patents can be enforced as in respect of any other

personal property (c). A patentee may license others

to use the invention {d) ; and any interested person with

leave of the Board of Trade may petition the court to

grant compulsory licences to work the patent or to

revoke the patent, on the ground that the reasonable

requirements of the public have not been satisfied (c).

The Court (/) may revoke a patent on petition by the

Attorney- General or any one authorised by him, or by
any person who alleges that the patent was obtained

in fraud of him, or some person through whom he

claims, or that he was the true and first inventor, or

that he had publicly used the invention before the

patent (g).

(t) 7 Edw. VII. c. 29. s. 18. (m) Ibid., s. 37. (x) Ibid., s. 28.

(?y) Ibid., .s. 66. (2) Ibid., s. 71. (a) Ibid., s. 67.
(h) See Be Carey (1902), i Ch. 104; 61 L. J. Ch. 61.

(c) 7 Edw. VII. c. 2Q, s. 71; New Ixion Tyre Co. v. Spilsbury (1898),
2 Ch. 484 ; 67 L. J. Ch. 557.

{d) See Heap v. Hartley (1888), 42 Ch. D. 461 ; Guyot v. Thompson
(1894), 3 Ch. 388. Certain restrictive conditions in a licence against
using or buying other articles are made void by sect. ^I, of 7 Edw. VII. c. 29

(c) 7 Edw. VII. c. 29, s. 24.

(/) Or the comptroller within 2 years from the grant, 7 Edw. Vll. c. 39,
s. 26. {(/) 7 Edw. VII. c. 29, s. 25.

Revocation
of patent.
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For the infringement of his patent, the patentee has itemedy lor

a remedy both by an action for damages (A) and also
of^p°t|n™'""'

for an injunction to restrain the further infringement

;

and in any action for an injunction the Court has

power to award damages either in substitution for or

in addition to the injunction (i). It has been held

that the mere possession of articles which are an

infringement of a patent, entitles the person to whom
the patent belongs to obtain an injunction, though

not to get an order for their destruction or delivery

"P 0')-

Copyright is the sole and exclusive liberty of multi- i"^'- Copyright,

plying copies of an original work or composition, which

exists in its author or his assignee.

By the Copyright Act, 1892 (k), copyright in a Copyright in

book (/) lasts for the life of the author and seven years

longer or for forty-two years from first publication,

whichever is the longer (111) ; and is the property of the •

author and his assigns, but if the book is first published

after the author's death is the property of the owner of

the manuscript from which it is first published (n).

All periodicals are books so far as copyright is con-

cerned ; but the law is that if the proprietor of any

encyclopffidia, review, magazine, periodical work, serial

work, or any book employs any one to compose any

part thereof on the terms (vm) that the copyright shall

belong to and be paid for by such proprietor, the

copyright is in such proprietor ; but in the case of a

(h) Or an account of profits made, De Viire v. Beits (iSj^), 6 H. L. 319.

(i) See further as to patents generally, Williams' Personal Property,

300-316.
(;') United Telephone Co. v. London db Olobe Telephone and Main-

tenance Co. (1884), 26 Ch. D. 766; 53 L. J. Ch. ii;8 ; 51 L. T. 187 ;

32 W. R. 870. (k) 5 & 6 Vict. c. 45.

[1) i.e. every volume, part or division of a volume, pamphlet, sheet

of music, map, chart, or plan, separately published, 5 & 6 Vict,

c. 45, sect. 2. See Johnson v. Neumes (1894), 3 Ch. 669.

(m) 5 & 6 Vict. c. 45, s. 3.

(>i) Ibid. ; Macmillan v. Dent (1907), i Ch. 107 ; 76 L. J. Ch. 136 ;

95 L. T. 730.
{nn) No express words, and no writing are necessary ; it is a question

of fact who has the copyright ; and if there are no special circumstances

and the only material facts are the employment and payment, it is a
fair inference that the proprietor has the copyright, Laivrence v. Aflalo

(1904), A. C. 17 ; 72 L. J. Ch. 85 ; 89 L. T. 609.
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review, magazine, or like periodical work, after twenty-

eight years the right of separate publication reverts to

the author, and during such twenty-eight years there

can be no separate jjublication without the author's

consent, and by contract the author may have the

right of separate publication during such twenty-eight

years (o). Copyright in a book must be registered {p) at

Stationers' Hall, but when registered entitles the owner

to sue for infringements committed before registration

;

and assignments must also be registered (q).

Fine Arts By the Fine Arts Copyright Act, 1862 (r), the
Copyright Act, ,, ™ ..,.,. ,. ,,
1862. author 01 every origuial pamtmg, drawmg, or photo-

graph has the sole right of copying, engraving, re-

producing, and multiplying such painting or drawing

and the design thereof, or such photograph and the

negative thereof, by any means and for any size, for

his natural life and seven years longer. If, however,

the painting or drawing or the negative of the photo-

graph is for the first time after the commencement of

the Act (s) sold or disposed of, or made or executed for

or on behalf of any other person for a good (t) or valuable

consideration, then the person who so sells or disposes

of or makes or executes the same does not retain the

copyright unless it is expressly reserved to him by

agreement signed at the time by the vendee or assignee

or the person for or on whose behalf it is made or exe-

cuted ; but the copyright shall belong to the vendee or

assignee of the painting or drawing or negative or to the

person for or on whose behalf it was made or executed
;

nor shall the vendee or assignee be entitled to the copy-

right unless so agreed by writing signed at the time of

such sale or disposition (u). The effect seems to be that

(o) 5 & 6 Vict. c. 45, s. 18.

(p) Registration of a copyright is bad if the name entered as that of

the publisher is not that of the first publisher (C'oote v. Judd, 23 Ch. D.

727 ; 53 L. J. Ch. 36 ; 48 L. T. 205 ; 31 W. R. 423). The entry on the

register must state the precise title of the work, and the day, month,
and year of fii'st publication {Collingridge v. Ernmott, 57 L. T. 804).

(5) 5 & 6 Vict. c. 45, s. II, 24.

(r) 25 & 26 Vict. c. 68. (s) 29th July, 1862.

(/) See Stackemann v. Paton (1906), i Ch. 774 ; 75 L. J. Ch. 59.
(it) 25 & 26 Vict. c. 68, s. I.
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on a sale or assignment, neither assignor nor assignee

can have the copyright unless there is a signed agree-

ment about it ; but that if a photograph is taken for

good or valuable consideration, the copyright belongs

to the person giving such consideration. A photo-

grapher who is paid to take a photograph of a customer

may not sell or dispose of, or publicly exhibit, copies

thereof without the customer's consent ; and this is so

by the general law apart from the above Act of 1862,

although the property in the negative belongs to the

photographer (x). A fortiori is this the case by the

1862 Act 0/). But if a photograph is taken without

good or valuable consideration, and on the terms that

the taker shall keep the negative with a right of

selling copies, the copyright is in the taker, even if his

assistant under his direction poses the sitter and per-

forms the other manual operations {z). No legal pro-

ceedings can be taken for any infringement of copy-

right in paintings, drawings, or photographs, which is

committed before the copyright is registered at

Stationer's Hall (a).

The copyright in engravings, prints, and lithographs

lasts for twenty-eight years, if they are done in the

United Kingdom and bear the name of the proprietor,

and no Act requires such copyright to be registered (h).

The Sculpture Copyright Act, 18 14 (c), gives the

author of any new and original sculpture, model, copy,

or cast, of any human figure or animal or part thereof,

the copyright, without registration, for fourteen years,

if he puts his name and the date thereon ; and if the

author is living at the end of that term, for a further

fourteen years.

(x) Pollard v. Photographic Co. (1888), 40 Ch. D. 345 ; 58 L. J. Ch.

251 ; 60 L. T. 418.

(y) Boucas v. Cooke (1903), 2 K. B. 227 ; 72 L. J. K. B. 741 ; 88 L.

T. 760.

(2) Melville v. Mirror of Lijc (1895), 2 Ch. 531 ; 65 L. J. Ch. 41 ;

73 L. T. 334.
{a) 25 & 26 Vict. c. 68, s. 4.

(6) 8 Geo. II. c. 13; 7 Geo. III. c. 38; 17 Geo. III. c. 57 ; 6^7
Wm. IV. 0. 59, s. 2 ; 15 & 16 Vict. c. 12.

(c) 54 Geo. III. c. 56.



220 OF SOME PARTICULAR CONTRACTS IRRESPECTIVE OF

Copyright
(Musical

Compositions)

Act, 1882.

Copyright
in lectures.

Walter v.

Lune.

The sole right of publicly representing or performing

any dramatic piece ((/) or musical composition belongs to

the author and his assigns for the same period as copy-

right in a book (e), and no registration is necessary as

to a dramatic piece, though it may be as to a musical

composition (/). The assignee of the copyright in the

book of a dramatic piece or musical composition does

not get the right of representation or performance

unless an entry in the register expressly says that was

the intention of the parties {g). The penalty for in-

fringement is 40.S. for each performance or the actual

profits made or the actual loss suffered {h) ; but as to

musical compositions, the penalty or damages may
now be merely nominal {i). And as regards all music

published on or since loth August, 1882, the pro-

prietor of the copyright who shall be entitled to, and

shall be desirous of retaining in his own hands ex-

clusively, the right of public representation or per-

formance of the same, is obliged to print or cause to

be printed upon the title-page of every published copy

of such musical composition a notice to the effect that

the right of public representation or performance is

reserved {k).

The deliverer of an original lecture has the copy-

right thereof in him, and the sole right of printing

and publishing the lecture, provided he has first given

notice in w^riting to two justices within five miles, at

least two days before deli\^ering the same (/). If this

has not been done, any one may publish the lecture;

and as regards this, and other cases in which the

speaker claims no rights, every reporter is an " author
"

within the meaning of the Copyright Act, 1842, and

has copyright in his own report (m). It has, however,

(rf) 5 &6 Vict. c. 45,s. 2. (e) 5 &6 Vict. c. 45,s. 20. Seeanfe, p, 217.

(/) Ibid., sect. 20 ; but see Russell v. Smith (1848), 12 Q. B. 237.

(f/) Ibid., sect. 22.

(h) 3 & 4 Wm. IV. c. 15, sect. 2 ; 5 & 6 Vict. c. 45, s. 21.

(i) 51 & 52 Vict. c. 17.

(k) 45 & 46 Vict. c. 40,8. I. See Sarpy v. Holland (1908), 2 Ch. 190.

(/)
5"& 6 Wm. IV. c. 65, s. 5.

(m) Walter v. Lane (1900), A C. 539 ; 69 L. J. Ch. 699 ; 83 L. T.

289.
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been held that a professor of a imivcrsity, who delivers

orally in his class-room lectures which are his own
literary composition, does not communicate such lec-

tures to the world so as to entitle any one to publish

them (n).

It is not an infringement of copyright merely to Driimatising

dramatise a novel, even though the drama may jje'^^"^®''

called by the same name as the novel (o) ; but it is

an infringement if the dramatiser extracts passages

from the novel, and circulates any copies of his

drama (20- There is no copyright in a name, e.g., the No copyri^Ma

name or style given to a novel, a drama, or a news- *° ^ °'*™''*"

paper ; but if by user the name has become known, a

person making use of it may be restrained by injunc-

tion, on the ground that the public may be deceived

thereby and the plaintiff injured (q).

For the infringement of his copyright, the same
remedies are open to the author as before mentioned
in the case of a patentee (7-).

Copyright in any new and original design for the Copyright

pattern, shape, configuration, or ornament of any article
'" *^^''*'°°^-

is now governed by the Patents andDesigns Act, 1907(5).

It is obtained by registration, and lasts for five years,

but can be extended for a second five years, and again

for a third five years, by re-registration. Infringement

gives rise to an action for a penalty not exceeding ^100,
or for damages and injunction.

As somewhat connected with the subject of copy- rropeity in

right, may be noticed the question of the property in
'«"«'''*•

letters written by one person to another. The law on

(n) Caird v. Sime (1888), 12 App. Cas. 326; 57 L. J. P. C. 2 ; 57
L. T. 634.

(o) Reade v. Conquest (1861), 30 L. J. P. C. 209.

(p) Warne v. Seebohm (1888), 39 Ch. D. y^ ; 57 L. J. Ch. 689 ; 56
L. T. 928.

iq) Hogg v. Kirkby (1827), 8 Ves. 21$ ; Borthwick v. Evening Post
(1888), 37 Ch. D. 449 ; 57 L. J. Ch. 406 ; 48 L. T. 252 ; Licensed Victual-

lers' Newspaper v. Bingham (1889), 38 Ch. D. 139 ; 58 L. J. Ch. 36 ;

58 L. T. 187.

(r) Ante, p. 217.
(s) 7 Edw. VII. c. 29, S.S, 93, 48-61.
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this point is that the ownership in such letters belongs

to the person to whom they are addressed and sent,

but the writer and sender still retains such an interest in

them as entitles him to obtain an injunction restraining

the publication of their contents, except where such pub-

lication is necessary in order to vindicate character (t).

Trade-marks are now governed by the Trade Marks
Act, 1905 (tt). A trade-mark is a mark used upon, or

in connection with, goods, to indicate that they are the

goods of the proprietor of such mark by virtue of manu-
facture, selection, certification, dealing with, or offering

for sale {v). The right to the exclusive use of a trade-

mark is obtained by registration (w). A registrable

trade-mark must contain or consist of at least one of

the following essential particulars (x) :

—

1. The name of a company, individual, or firm

represented in a special or particular manner.

2. The signature of the applicant for registration

or some predecessor in his business.

3. An invented word or words.

4. A word or words having no direct reference to

the character or quality of the goods and not being,

according to its ordinary signification, a geographical

name or a surname.

5. Any other distinctive mark, but a name, signa-

ture, or word Avhich does not come under the four pre-

vious heads is not to be deemed a distinctive mark with-

out an order of the Board of Trade or the Court.

6. Any special or distinctive word or words, letter,

numeral, or combination thereof, continuously used by
the applicant or his predecessors in business since before

August 13, 1875.

But nothing can be registered which would, because

it is calculated to deceive or otherwise, be disentitled

(I) Earl of Lytton v. Devty (1885), 54 L. J. Ch. 293 ; 52 L. T. 121 ;

Labouchere v. Hess (1898), yy L. T. 599 ; Indermaur and Thwaites'
Manual of Equity, 468.

(w) 5 Edw. VII. c. 15. (v) Ibid., s. 3.

(w) Ibid., s. 39.

(x) lbid», s. 9. This section greatly expands the previous law under
the repealed acts of 1883 and 1.888.
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to protection in a court of justice, or which would be

contrary to law or morality, or would be a scandalous

design {y). A trade-mark must be registered in respect

of particular goods or classes of goods («) ; and can only

be assigned with the goodwill of the business in those

goods, and ceases with such goodwill [a). The registra-

tion is for fourteen years, and is renewable from time to

time {h). A valid registration gives the exclusive right

to the use of the trade-mark for the goods for which

it is registered (c). In all legal proceedings registration

is primd facie evidence of the validity of the original

registration and of subsequent assignments {d) and after

seven years from the first registration, the original

registration shall be taken to be valid unless it was

procured by fraud or the mark offends against Section 1

1

just quoted (e). No action lies for infringing an un-

registered trade-mark unless it was in use before

August 13, 1875, and has been refused registration

under the present Act of 1905 (/).

For the infringement of a trade-mark the same Remedies,

remedies are open to the proprietor of it as are open to

a patentee for infringement of his patent, or to an

author for infringement of his copyright, i.e., to maintain

an action for damages, and also for an injunction to

prevent the further infringement (g).

As has before been noticed {h), it is provided by wan-anty

statute (z) that if any article is sold with a trade-mark
^p^^'J^;^^^'^"

thereon, a warranty is implied that the same is genuine ^i''^ ^ t^'^de-

, 11 • 1 • mark on them.
and true, unless the contrary is expressed m some

(y) 5 Edw. VII. c. 15, s. II. (2) Ibid., s. 8.

(a) Ibid., ss. 22, 23. (h) Ibid., ss^ 28-31.
(c) Ibid., s. 39. id) Ibid., s. 40.

(c) Ibid., s. 41. (/) Ibid., s. 42.

(f/) See Indermaiu' and Thwaitcs' Manual of Equity, 464-486. In an
action for infringement the court may certify that the right to the
exclusive use of the trade-mark came in question, when, in any subsequent
action for infringement, the plaintiff, on obtaining a final judgment in
his favour, will have his full costs as between solicitor and client, imless
the court trying the subsequent action certifies otherwise, 5 Edw. VII.
c. 15,3. 46. This rule also applies to actions for infringement of patents,

7 Edw. VII. c. 29, s. 35.
(h) See ante, p. 113.
\i) so & 51 Vict. c. 28, s. 17.
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writing signed by or on behalf of the vendor, and
delivered to and accepted by the vendee.

VI. Legal Legal practitioners may be either barristers, special
piactitioneis. pjgr^^jgj.g qq(^ ^^^ ^^q ][^g^j,^ Certified conveyances, or soli-

citors. The three latter may recover their fees, but

the first may not, their acting being deemed of a volun-
Barristers tary nature, and their fees merely in the light of
cannot recover "

i • /. n r i
• i

their fees, and honorary payments ; and it lollows irom this that no

action lies against them for negligence or unskilful-

ness(/t), A barrister and his client are, in fact, mutually

incapable of entering into a binding contract of hiring

with respect to the services of the former as an advocate.

This incapacity of cqntract is reciprocal, and is an answer

to any action brought, whether by client or advocate,

upon such an alleged agreement (/). This principle

is of universal application in all cases where the relation

of counsel and client exists ; it extends to an alleged

engagement by counsel to give exclusive attention to

the defence of a prisoner standing his trial upon a

criminal charge, and to a case in which the client has

entered into an express agreement with the barrister to

pay special fees named by the barrister for his exclusive

attendance,in excess of the fee which would be ordinarily

payable to counsel for the contemplated service (m).

Position of In the absence of an express contract, the agreement

client!"^

'^'^^^ of a client with his solicitor is to pay him for his

services the ordinary and usual charges, which are

regulated chiefly by the time occupied in attendances

and by the length of documents, and now generally in

conveyancing matters by the amount of the purchase

or mortgage money, or the rental of the property leased;

and be^^ond this, in particular cases, any special skill

or trouble may be taken into consideration {n). The

(k) Kennedy v. Brown (1862), 32 L. J. C. P. 137 ; Brown v. Kennedy
(1863), 33 L. J. Ch. 342.

[1) Fell V. Broivn (1792), Peake 96 ; Swinfenv. Lord Chelmsford (i860),

29 L. J. Ex. 382.

(m) JRohertson v. M'Donogh (1880), 6 L. R. Ir. 433 ; Kennedy v. Brown
(1862), 13 C. B. (N. S.), 677.

(w) See 33 & 34 Vict. c. 28, s. 1 8 ; 44 & 45 Vict. c. 44, s. 4, and General
Order of 1882 under this Act.
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client is entitled to the personal advice of the solicitor,

though if a clerk sees the client, and has continual

opportunities of conferring with his principal, that is

sufficient (o). To entitle a solicitor to recover his bill solicitor must

of costs, he must have had a certificate to practise signed wii.

during;- the time the work w^as done, and it is also

necessary for him to deliver a signed bill, or a bill with

a letter signed, a calendar month before bringing the

action (^j), unless he obtained leave to commence the

action before, which he may do on the ground that his

client is about to leave England, become bankrupt,

liquidate, compound with his creditors, or do any other

act that may be prejudicial to him, the solicitor (q). It Time from

has been decided that though a solicitor cannot sue oVLimitaUons

until after a month from delivery of his bill, the cause ^"^iii^-

of action in respect of the work done by him arises upon

its completion, and not at the expiration of the month,

and therefore the Statute of Limitations runs from the

time of the completion of the work (?•). In any action

brought by a client against his solicitor, the latter may
set off the amount of his costs, thouo-h the month has

not expired, and even though they have not been

delivered, provided he delivers them before trial (s).

A solicitor may now also enter into a contract with his a solicitor

client for remuneration in some way other than by his ™n'ter'^nTo a

ordinary charges (e.g., by commission), but such agree- contact for
J b \ J > J

^

y o
_

reruunevation

ment must be in writing, and if in respect of any action, by commission

, , . , .
, p 1 or otiiervrise.

must be submitted to a taxing-master tor approval

before anything can be received under it. Any agree-

ment for payment, however, only in the case of success

(o) Hopkinson v. Smith (1834), i Bing. 13.

(p) 6 & 7 Vict. c. 7:^, s. ij. And in this bill he miist state the items ;

it is not sufficient to put a gross sum. When the solicitor had assigned
his bill of costs, and the assignee gave notice of the assignment to the

debtor, and delivered the bill to him enclosed in a letter signed by
himself, and after a month sued on the bill, it was held he had suffi-

ciently complied with the Act {Inqlt v. M'Cutchen (1884), 12 Q. B. D.
518; S3 L. J. Q. B. 31 1 ). It has been held that if a third person agrees

with a solicitor to pay his bill of costs against his clients, the solicitor

can sue such third person without sending in a signed bill a month
before action [Greening v. Reeder (1892), 66 L. T. 192).

(3) 38 & 39 Vict. c. 79.
(r) Coiurn v. CoUedge (1S97), 1 Q. B. 702 ; 66 L. J. Q. B. 462 ; 76

L. T. 608. (s) Brown v. Tibbits (1862), 31 L. J. C. P. 206.

P
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Solicitor's

costs may be

charged on
property
recovered.

is void, and any stipulation that the solicitor is not to

be liable for negligence is also void (t). A solicitor could

always take a security from his client for costs already

incurred, and he can now also do so for costs to be

incurred (u).

The Court or a judge before whom any action, matter,

or other civil proceeding has been heard, has power to

order the solicitor's costs to be made a charge on pro-

perty recovered or preserved by the solicitor's acts, and

to make an order for raising and payment thereof out

of such property ; and this can be done not only as to

the client's own interest in the property, but generally

as regards the whole of the property recovered or pre-

served through the solicitor's instrumentality (v). If

a solicitor has assigned his costs, the assignee has the

same right to obtain such an order as the solicitor

himself would have had, had he not made such assign-

ment {xj. Any such order has priority over every-

thing except the claim of a hond fide purchaser for

value without notice {y) ; and if a person takes an

assignment of a judgment debt, he is always deemed to

take with full notice of the solicitor's lien, even though

such solicitor has not yet obtained a charging order {z).

But if a fund recovered by the solicitor actually comes

into his possession, he then has an active and special

lien upon it to pay himself the costs of its recovery,

(0 33 <^ 34 Vict. c. 28, ss. 4-15, which applies to litigious business

and 44 & 45 Vict. c. 44, s. 8, which applies to conveyancing business.

(m) 33 & 34 Vict. c. 28, s. 16, as to litigious business, and 44 & 45
Vict. c. 44, s. 5, and General Order thereunder of 1S82, as to convey-

ancing business.

(v) 23 & 24 Vict. c. 127, s. 28 ; Charlton v. Charlton (1883), 52 L. J.

Ch. 971 ; 49 L. T. 267 ; 32 W. R. 90; Rhodes v. Svqden (1885), 29
Ch. D. 517 ; 54 L. J. Ch. 638 ; 52 L. T. 613 ; 33 W. R. S'iS ; Guy v.

Churchi'U (1887), 35 Ch. D. 489 : 56 L. J. Ch. 670 ; 57 L. T. 510 ; 35
W. R. 706 ; Moxon v. She.ppard (1890), 24 Q. B. D. 627 ; 59 L. J. Q.

B. 286 ; 62 L. T. 726. This provision only allows a solicitor to get a

charging order for his costs on property recovered or preserved in a
civil proceeding (Re Humphreys, ex parte Lloyd-George (1898), i Q. B.

520 ; 67 L. J. Q. B. 412 ; 78 L. T. 182.)

(z) Briscoe v. Briscoe (1892), 3 Ch. 543 ; 61 L. J. Ch. 665 ; 6y L. T.

116.

(y) Re Sufield & Watts, ex parte Broum (1888), 20 Q. B. D. 693 ; 58

L. T. 911 ; 36 W. R. 584.

(z) Cole v. Eley (1894), 3 Q. B. 350 ; 6^ L. J. Q. B. 682 ; 70 L. T.

892.
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apart from the Solicitor's Act, i860, altogether («). A
solicitor has also a general lien on his client's papers (b).

However, the solicitor for a party to an adioinistration Solicitor's ird.

action will not, on a change of solicitors, be allowed to

assert his lien for costs on papers in his possession in

such a way as to embarrass the proceedings in the

action, but must produce and hand over any papers

when required for the carrying on of the proceedings (c).

The London agent of a country solicitor has a general Loudon

lien on the papers of, and a right to retain the moneys *"''

of a particular client of the country solicitor, in respect

of the general account owing to him, the London agent,

by the country solicitor, such lien or right of retention

being, however, limited to the amount due to the

country solicitor for costs from his client to whom the

papers or moneys belong (d).

It is the duty of a solicitor to conduct his client's xiic duty of

case with ordinary skill, and due expedition, to its con- '^
''°''"*^°^'-

elusion (e) ; and if, having commenced any proceedings,

he refuses to continue them, he will not be entitled to

his costs, unless specially justified by circumstances in

so doing, e.g., if the client denies that he is liable to whuu he may

pay the costs already incurred (/), or if he omits to ll^^j"""""**

furnish the solicitor Avith money to meet costs out of

pocket (g),—in either of which cases the solicitor may,

after giving reasonable notice, discontinue, and bring an

action for his costs already incurred. The solicitor is

personally liable to pay court and jury fees, law

stationers, printers, and shorthand writers (h) ; but not

(a) Mackenzie v. Mackintosh (1891 ), 64 L. T. 706.
{h) See ante, p. 103. See also, as to the nature and extent of the

lien. Re Llewellin (1892), 3 Ch. 145 ; 65 L. T. 249 ; 60 L. J. Ch. -/ii ;

39 W. R. 713.
(c) Re Boughton, Boughton v. BGugJiton (1883). 2^ Ch. D. 169 ; 48

L. T. 413 ; 31 W. R. 517. See also Re Hanbury, Whiiting v. Nicholson

(1896), 75 L. T. 449.
{(l) Re Johnson, ex parte Edwards (1881), 8 Q. B. D. 262 ; 50 L. J.

Q. B. 541 ; Lawrence v. Fletcher (1879), 12 Ch. D. 858 ; Re Maud, 34
Solicitor's Journal, 709 ; Law Students' Journal, Sept. 1890, p. 208.
Re Jones (1905), 2 Ch. 219 ; 74 L. J. Ch. 458.

(e) Underivood v. Lewis (1894), 2 Q. B. 306 ; 64 L. J. Q. B. 60 ; 70
L. T. 833. (/) Hawkes v. Cottrell (1858), 3 H. & N. 243.

{g) Wadsworth v. Marshall (1832), 2 C. & J. 665.
(h) Cocks V. Bruce (1905), 21 T. L. R. 62.
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When negli-

gence of
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ii defence to

an action for

COiitS,

Tosition of

solicitor and

witnesses, unless he specially pledges his own credit (i).

The death of either client or solicitor during an action

puts an end to the retainer, and costs incurred after the

death are not recoverable (k). If a solicitor, in the

course of his acting, does not conduct his client's busi-

ness with ordinary diligence, but is guilty of some gross

default, negligence, or ignorance, whereby his client is

injured, he is liable to an action (/), but he is not liable

for a mistake on some doubtful point of law (m). A
solicitor may also under special circumstances be liable

to a person, not his client, for injury caused by his

improper conduct or neglect (n). A solicitor employ-

ing an agent is liable to his client for that agent's

negligence or fraud (o).

With resfard to a solicitor's neo-ligence, the old rule

was, that if he brougfht an action to recover the amount

of his bill, his negligence could not be set up as a

defence to the action, unless it was of some such

extreme kind that the client had obtained, and could

obtain, no benefit whatever from his services ; and that

where the client had derived, or might derive, some

benefit from what the solicitor had done, although a

great part of the benefit he ought to have derived

might have been lost to him, a cross- action must be

brought by the client for the negligence complained

of (2^). This rule is, however, now no longer correct, for

under the Judicature practice it is provided (q) that

anything may be set off by way of counterclaim, even

although sounding in damages (r).

A solicitor acting in any cause or matter, has a

{{) Robins v. Bridge (1872), 7 Ex. 49; Helkett v. Mears {181 1), 13

East, 15.

{k) Whitehead V. Lord (1872), 7 'Ex. 6gi. See Poley, 241.

{1} See Godfrey v. Dnlton (1840), 6 Bing. 460, 467
(m) Kemp v. Burt {1833), 4 B. & A. 424 ; Pitman v. Francis (1885),

I C. & E. 355-
(n) Be Dangar's Trusts (1889), 41 Ch. D. 178 ; 58 L. J. Ch. 315 ; 6u

L. T. 491.
(o) Asquith v. Asquith, W. N. (1895), 31.

(p) Chitty on Contracts, 512.

(q) Order xix, r. 3 ; Order xxi, rr. 15, 17.

(r) As to what will amount to negligence in a solicitor, see Chitty
on Contracts, 513-515.
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general authority from his client to act therein, so iiis cHeut, umi

that his acts bind the client ; and this principle applies soiii-itor,

also to another solicitor who is employed by the client's

own solicitor as his agent, whether in London or else-

where, so that not only the original solicitor, but also

the agent, has vested in him all general authority in

the conduct of the cause or matter, including the power

to compromise in a bond fide and reasonable way (s).

A solicitor is not absolutely incapable of buying from,

selling to, or otherAvise contracting with his client
;

but if he does so, it is incumbent on him, on the trans-

action being called in question, to shew either that the

contract was perfectly fair and proper under the cir-

cumstances, or that the client had sej)arate and inde-

pendent advice ; and if he cannot shew this, it will be

set aside {t).

Although a witness who is subpoenaed to attend a vvitners's

trial has a claim for his expenses, and when called to expenses is

give an opinion and not to speak to a fact, for his loss
^]°e solicuon

of time [li), his claim is ordinarily not against the

solicitor in the action, but against the party on whose

behalf he is subpoenaed {v). The remedy also of a

sheriff's bailiff who executes process in an action, is Nor is a

against the client, not against the solicitor (..';).

Medical men may be either physicians, surgeons vii. Medical

apothecaries, or chemists and druggists. As to the dentists, &c.

latter, they must be duly registered as chemists or

druggists, and their duty is simply to prepare, dispense,

and sell medicines, and they cannot recover for advice.

As to the three former, they can recover their fees,

(s) Re Newe.n, Garruthers v. Newen (1903), i Ch. 812 ; 72 L. J. Ch.

356 ; 88 L. T. 264.
(t) See hereon Cockburn v. Edwards (1882), 18 Ch. D. 449 ; 51 L. J.

Ch. 46; Oraddock v. Bogers (1884), 53 L. J. Ch. 968; 51 L. T. 191 ;

Pooley's Trustee v. Whetham (1885), ^;^ Ch. D. in ; 55 L. J. Ch. 654 ;

55 L. T. 333 ; 34 W. R. 689. See" further on this subject, which belongs
more especially to equity, ludermaur and Thwaites' Manual of Equity,
257-261.

(u) See post, p. 231,
(v) Lee V. Everest (1858), 2 H. & N. 285.
(x) Eoyle v. Busby (1881), 6 Q. B. D. 171 ; 50 L. J. Q. B. 196, over-

ruling Brewer v. Jones, 10 Ex. 655.
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21 & 22 Vict.

c. 90.

provided they are duly registered under the Medical

Act {//), and provided also, as to physicians, that they

are not prohibited by the bylaws of any college of

physicians from so doing (z). If a medical man is

guilty of such a want of reasonable care or skill that

his patient receives no benefit, he cannot recover his

fees, and he is Hable to an action by the patient for

negligence, even though he was not called in by such

patient, or was not to be remunerated by him («),

and any negligence may be set off against him by

way of counter-claim in an action brought by him for

his fees(&).

Dentists' Act, With regard to dentists, it is now provided by the
^^78- Dentists Act, 1878 (c), that from the ist August, 1879,

a person shall not be entitled to recover any fee or

charge in respect of dentistry unless registered under

that Act, or unless he is a duly qualified medical prac-

titioner (d) ; and that no person shall be entitled to use

the name or title of "dentist" or " dental practitioner,"

or any description implying that he is registered under

this Act, or that he is a person specially entitled to

practise dentistry, under a fine not exceeding iJ^2 0,

unless he is duly registered (r). Prior to this Act

there was no provision of this character as to dentists,

who are, by force of it, now placed in much the same

position as medical men with regard to their right to

sue to recover their fees. But the Act does not pre-

vent an unregistered person recovering the price of

false teeth supplied as distinguished from the fitting of

them (/).

Veterinary With regard also to veterinary surgeons, it is now
Snrgeous' Act, .

(y) 21 & 22 Vict. c. 90, amended bj' 23 Vict. c. 7 ; 39 & 40 Vict. c.

40 and c. 41 ; and 49 & 50 Vict. c. 48.

(2) 49 & 50 Vict. c. 48, s. 6 ; 21 & 22 Vict. c. 90, s. 32. Before 21

& 22 Vict. c. 90, a j)hysician could not sue for services rendered unless

there had been an express contract to pay him.

(a) See generally as to torts arising peculiarly from negligence, post,

Part. ii. ch. vi.

{!)) Order xix, r. 3. (c) 41 & 42 Vict. c. ^s.
(d) Sect. 5. (e) Sect. 3.

(/) Hannan v. Duckworth (1904), 90 L. T. 546; Seymour v. Pickett

(1905), I K. B. 715 ; 74 L. J. K. B. 913 ; 92 L. T. 519.
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provided by the Veterinary Surgeons Act, 1881 {g),

that they must be duly registered ; and any person

practising as a veterinary surgeon after 31st December,

188-^, without beino- on the resrister, is Hable to a fine

not exceeding ;^2o, and is not entitled to recover any

fee or charge for practising {h).

Every person subpoenaed as a witness is entitled to viii. wit-

be paid a reasonable sum for his expenses of going to,
'^®®^^^-

staying at, and returning from the trial, and this sum
must be paid or tendered him at the time of his being

served with his subpoena, otherwise he is not bound to

attend. If a witness lives within the bills of mortality,

it is sufficient to give him a nominal sum with his

subpoena, usually one shilling. If a witness who is

not paid a proper sum for his expenses yet chooses to

attend, he is justified in refusing to be sworn until his

expenses have been paid {i). But though a witness

is always entitled to his expenses, yet he is not en-

titled to be paid for his loss of time, unless he is a when a

professional witness called not to give evidence upon entitled to be

some matter of fact, but of opinion {e.g., an expert), ^'ffj^g^'
'°*^

and then he is so entitled {Ic).

A corporation is some legal body always known by ix. corpora-

the same name, and perpetually preserving its identity, pantel'and

and it may be either a corporation sole, that is, com- institutions,

posed of one person {e.g., a bishop), or a corporation

aggregate, that is one composed of many persons, e.g.,

some company incorporated by Act of Parliament.-

Corporations aggregate may be created either by Act

of Parliament, charter, or letters -patent, and the great

peculiarity as to their contracts is that, generally speak-

ing, they must be under their common seal. To this

rule there are, however, exceptions, which may chiefly

be stated to be contracts comprising matters of every-

day occurrence, or of such a nature as to be actually

necessary, these being valid, though not under the

(fif) 44 & 45 Vict. c. 62. ( h) Sect. 17.

{i) As to the meaning of the expression " bills of mortality," see

Wharton's Law Lexicon, title " Bills of Mortality."

(/c) See Wthb v. Page (1833), i C. & R. 23 ; Lee v. Everest (1858),

2 H. & N. 285.
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DifEerences

between
limited and
unlimited
compauies.

Luwford V. common seal (/). And it must now be taken also as

Rural Council. Settled, that a corporation is liable m respect ot work

actually done, or goods actually provided (that is to

say, on executed contracts), where the work done, or

things provided, were reasonable for the purposes for

which the corporation was existing, notwithstanding

that there was no contract under seal(w). And where

the corporation has contracted without seal and has

performed the whole of its part of the contract, it can

sue upon such contract {n). Also a corporation created

for trading purposes can make such contracts as are of

ordinary occurrence in such trade without seal, irre-

spective of the magnitude of the particular trans-

action [o).

Companies may be either unlimited or limited, and

now any company consisting of seven or more persons

may, and of more than twenty persons must be regis-

tered (p). Associations consisting of more than twenty

persons, and not so registered, are illegal associations,

and parties concerned therein are not entitled to the

protection or assistance of the court {q). An unlimited

company is simply a combination of several persons

for some business, and the members stand in the posi-

tion of ordinary partners, and are liable to an unlimited

extent for all the debts of the partnership, and the

ordinary partnership rules generally apply to them (?).

A company may, however, be limited if duly registered

{I) Ludlow X. Charlton (1840), 6 M. & W. 815 ; Clarke v. Cuckfield

Union (1852), 21 L. J. Q. B. 349; Wells v. Mayor of Kingston upon
mUl (1875), L- R- 10 C. P. 402 ; 44 L. J. C. P. 257.

K (m) Lawford v. Billericay Rural Council (1903), I K, B. 772 ; 72
L. J. K. B. 554; 88 L. T. 317.

(n) Mayor of Stafford v. Still (1827), 4 Bing. 75.

(o) South of Ireland Colliery Co. v. Waddle (1869), 38 L. J. C. P. 338.

(p) 25 & 26 Vict. c. 89, ss. 4, 6. By 7 Edw. VII. c. 50, s. 37, any
two or more persons can now bs registered as a private company, provided

its articles restrict the right to transfer shares and limit the members to

fifty and forbid the public bemg invited to take shares or debentures.

{q) Sykes v. Beadon (1879), 11 Ch. D. 170 ; 48 L. J. Ch. 822 ; Smith
V. Anderson (1881), 15 Ch. D. 247 ; 50 L. J. Ch. 39 ; 29 W. R. 21 ;

Jennings v. Hammond (1882), 9 Q. B. D. 225 ; 51 L. J. Q. B. 493 ;

Re Padstow Assurance Association (1882), 20 Ch. D. 137 ; 45 L. T. 774 ;

Shaw V. Benson (1883), 11 Q. B. D. 563 : ^,2 L. J. Q. B. '575 ; Crowthe.r

v. Thorley (1883), 48 L. T. 644 ; 31 W. R. 564.

(r) As to which, see ante, pp. 156-165.
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as such (s), and the members are then only hable to

the extent of their respective shares or guarantees ; so

that any person contracting with such a company must

only look for payment to the assets of the company.

A limited partner's responsibility is stated antr, p. 164.

Any contract made by a registered company need now contracts
"^

Guttircd. iiito

only be under such company's seal when the same by registered

would, if made by a private person, require a seal ;

«o°»J«""es.

where, if made by a private person, writing would be

necessary, signature by some person authorised by the

company is sufficient ; and where no writing would be

necessary if made by a private person, the contract

may be made by parol by some person authorised by

the company {t), and such authority may be implied

as regards matters in the ordinary course of the com-

pany's business, but not beyond that («)• ^ contract

made by a person on behalf of an intended com-

pany cannot afterwards, on its formation, be ratified

by the company, but a fresh contract with the com-

pany must be entered into ix). Under the Companies companies'

A /v • •,• 1 1
Act, 1900.

Act, 1900 {y), certam restrictions have now been

made as to a company commencing business ; and

contracts made after incorporation, but before the

company is entitled to commence business, are only

provisionally binding until then, when they automati-

cally become binding without any confirmation {z).

Shares in a registered company may be transferred by

deed duly registered at the company's office, or, in

the case of such a company limited by shares, when

shares are fully paid up, by simple delivery of share

warrants («).

(5) 25 & 26 Vict. c. 89. (0 30 & 31 Vict. c. 131, s. 2,7-

{u) ite Cunningham & Co., Simpson's Claim (1887), 36 Ch. D. 532.

(x) Be Empress Engineering Co. (1881), 16 Ch. D. 125 ; 29 W. R.

342 ; 43 L. T. 742 : Re Northvmberhmd Avenue Hotel Co., Sully''s Case

0886), 33 Ch. D. 16; 54 L. T. 777 ; Kelner v. Bajcter (1S67), L. R. 2

P. C. 174 ; 36 L. J. C. P. 94-

(y) 63 & 64 Vict. c. 4?.

(s) Sect. 6.

(a) 30 & 31 Vict. c. 131, ss. 27-33. The subject of companies is of

sucli general importance that it is well worthy of some separate atten-

tion by every student, and particular attention should be given to the

Companies Acts 1900 (63 & 64 Vict. c. 48) and 1907 (7 Edw. Vll. c. 50).

The student may gain a fair elementary knowledge of the subject of
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With regard to contracts made with persons acting

on behalf of institutions and associations, such as

charities, clubs, and the like, the rule is that the

persons making or authorising the making of the

contract are the persons liable, unless indeed the

other party has specially agreed that he will look for

payment only to the assets of the institution {l). And
this rule ap^^lies to all miscellaneous undertakings, it

being always a question, when a person disputes his

liability, whether he in any way authorised what has

been done, so as to make himself liable. Thus, if

a person becomes one of a committee of direction

of any such undertaking or institution, this will be

evidence to shew that he has made himself liable

for goods supplied for its purposes, even although he

himself did not give, or assist in giving, the particu-

lar order in question. The mere fact, however, of a

person being a member of a committee of management
is only evidence of his having authorised the making
of the contract. Thus, where wine for a club had

been ordered by the house- steward, according to the

directions of the committee of management, in an

action brought against two members of that committee,

it was held that it was a question for the jury whether

the defendants had authorised the steward to order

the wine in question (c).

Contracts in the relation of master and servant

may be conveniently considered under three heads,

viz., (i) As to the hiring; (2) As to the power of the

servant, and the relation between the parties during the

service ; and (3) As to the determination of the service.

Firstly, then, as to the hiring.—There may be an

express contract for the hiring of a servant, and when
there is, it may be either in writing or by word of

companies from a perusal of Eustace Smith's Summary of the Law of

Companies.

(6) Cmdls V. Irish Exhibition, Weekly Notes (1S91), p. 41 ; 90 Law
Times Newspaper, 336; Law Students' Journal, April 1891, p. 81.

(c) Todd V. Ernly (1895), 8 ]\I. & W. 505. As to the right of indemnity
from members of a club, see Wisi:- v. Perpetual Trustee Co. (1903), A. C.

139; 72 L. J. P C. 31.



ANY DISABILITY OF THE rONTRACTIXri PARTIES, 235

moiilli, unless it is a hiring for a period beyond a

year, in -vvliich ease writing is by the Statute of Frauds

necessary (d). A contract to remain in the service of

the employer during the life of either is valid, and not

illegal as in restraint of trade, but such a contract

must be by deed (c). In every express contract of

hiring, its duration, and the wages in respect of the

hiring should be stated ; but if there is no express

contract, but simply an entering into a service, it is

called a general hiring, which has been decided to be

for different terms according to the nature of the ser-

vice (as will be next noticed), but in respect of which

hiring it is always presumed, unless the contrary

appears, that reasonable wages are to be paid (/).

Persons occupying the legal position of servants may DifEeient kinds

be classified as clerks, domestic or menial servants,
°

and servants who are neither in the position of clerks

nor domestic or menial servants. A general hiring of Effect of

a clerk is a yearly hiring determinable by three months'
^^""'^

notice, or an equivalent three months' wages {g) ; and

a general hiring of a domestic or menial servant is

also a yearly hiring, but determinable by a month's

notice, or an equivalent month's wages (A). As to the

latter, it has been considered that by custom there is

a right at the end of the first month to determine the

service by notice given at or before the expiration of

the first fortnight ; but it has been held, that though, mouu v.

if such a custom does exist, it is not unreasonable, but " " "'''

good in the absence of special contract, yet its existence

must in every case be proved, and that it is not a

(tZ) 29 Car. II. c. 3, s. 4, mite, pp. 56, 57.

(e) Wallis v. Day (1837), 2 M. & W. 273.

(/) Cliitty on Contracts, 501. Pajnnent of wages to workmen in

public-houses is illegal (46 & 47 Vict. c. 31 ; 50 & 51 Vict. c. 58, s. 11).

Where there is an agreement entitling a master to retain a servant's

wages on breach by him of certain regulations, the servant must have

an opportunity of first being heard on the matter before his wages can

lawfully be declared forfeited (Armstrong v. South London Tramioayi

Co. (1 89 1), 64 L. T. 96).

((/) Fairman v. Oakford (1S60), 5 H. & N. 635.

(/*) Fawcet v. Cash (1834), 5 B. & Ad. 904"! The housekeeper of a

large hotel is not a menial servant, and cannot be dismissed on a month's

notice in the absence of express agreement [Lawkr v. Linden, 10 Irish

Rep. C. L. 188).
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notorious custom of whicli the Court will take judicial

notice (i). A general hiring of other kinds of servants,

though it will be taken primarily as a hiring for a

year {k), must depend more especially upon the circum-

stances of' each particular case, as indeed it must to a

certain extent in all cases, so that the fact of a servant's

wages being payable at longer or shorter periods, as

the case may be, may alter the presumption as to the

hiring and the length of notice required, as also may a

usage or custom in any particular trade or business if

it is clearly proved. Although a general hiring of a

servant may therefore be construed as a hiring for a

year, and so on from year to year, yet as it need not

necessarily extend beyond the year, it is valid though

not in writing (/).

Secondly/, a>i to the j^oioer of the servant, and the

relation hetivcen the 'parties duTinfj the service.—It will

be at once seen that a person by entering into another's

service becomes that other's agent for certain pur-

poses, and that therefore the ordinary principles of

agency apply, and answer the question of his power to

bind his master by his contracts. These principles

of agency have already been considered, and the very

great difference in the powers of a general and special

agent pointed out (w) ; and it follows, from that differ-

ence, that the power of a servant to bind his master

must depend on whether he is merely a special agent

appointed simply to do some particular act, or whether

he is a general agent, having a power given him by

his master to do all acts of a certain nature. If he is

of the former kind, then any contract which he makes
can only bind his master when strictly in conformity

with his master's orders ; but if he is of the latter

kind, then any contract he may make will bind his

master, even though it goes beyond his master's orders

(i) Moult V. Halliday (1898), i Q. B. 125 ; 77 L. T. 794 ; 46 W. R.
318.

(k) Bayley v. Rimmel (1836), i M. & W. 506.
{I) Beenton v. Collyer (1838). 4 Bing. 309. See as to contracts not to be

performed within a year, a7ite, pp. 56, 57.
(w) See ante, p. 146.
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in the particular case, if it is within the scope of his

ordinary and usual authority, and the person with

whom he contracts has no notice of the limitation of

his authority (n).

A master is liable for his servant's torts when com- As to torts

mitted by the servant acting in the course of his aTiTaut. ^

ordinary employment and duty, but he is not liable

criminally for his servant's unauthorised acts (0).

A servant is entitled to be paid wages during a servant

time he was disabled from service by illness (p) ; but paid wtges''°

the relation between an ordinary master and servant though dis-

, .
abled through

(it is otherwise as to an indoor apprentice) does not temporary

make it obligatory on a master to provide medical
\iill^^[. ^j,t

attendance or medicines for his servant. If, however, he ijouud to pro.

sends for a medical practitioner for his servant whilst attendance.

under his roof, he is liable, and he cannot deduct from

the servant's wages any expenses incurred thereby,

unless it was specially so agreed (q).

There was at common law no implied contract by Master not

a master to indemnify his servant against any injury p^^^^^'^,.^^ ^^

happening in the course of his employment, or even not indemnify

to expose his servant to any extraordinary risks (r) ; against

but there was always a duty cast on him to make "'^^^'''^'^*

use of proper tackle and machinery in his business,

and also to employ duly competent co-servants, and

if any injury arose to the servant through the non-

observance of such duties, the master was liable (.s).

This subject has been considerably affected by the

Employers Liability Act, 1880 (t), and the Work-
mens Compensation Act, 1906 (n), which are here-

after dealt with (x).

(n) Brady v. Todd (1861), 9 C. B. N. S. 562 ; Howard v. SJieward

(1867), L. R. 2 C. P. 14S. (o) See hereon, post, Part II. chap, i,

(;)) Cvckson v. Stones (1859). i E. & E. 248.

iq) See Chitty on Contracts, 509 ; and the principle that a master is

not bound to provide medical attendance or medicines for his servant
is the same even although the servant's illness has arisen through an
accident which occurred in performing his duties as servant, unless, in-

deed, it arose in such a way that the master could be held liable for it.

(r) Riley v. Baxendale (1861), 6 H. & N. 445.
(s) Wilson V. Merry (1868), L. R. i H. L. So. 526.
(t) 43 & 44 Vict. c. 42. {u) 6 Edw. VII. c. 158.

[x) See post, Part II. chap. vi.
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Thirdly, as to the determination of the service.—The

general way in whicli this happens is by notice either by

the master or the servant, the length of which notice

varies according to the contract for hiring, or the nature

of the service {y).

In giving the notice, it is not necessary to allege any

reason for it ; and in the following cases the master will

be justified in putting an end to the contract of service

without any notice :

—

1

.

When the servant unlawfully absents himself from

his work.

2. If he proves to be incompetent to perform any

particular service which he agreed to render.

3. If he refuses or neglects to obey his master's

reasonable orders ; and

4. If he is guilty of any gross moral misconduct, or

of habitual neglect, or even of one extreme act of

neglect {z), in the performance of his duties.

And in these cases the servant will only be entitled

to wages already accrued due, so that if his wages are

payable monthly, and he is discharged in the middle of

a month, he forfeits his right to any part of such month's

wages {a).

The death of either master or servant will operate to

dissolve the contract of service (&).

A master is not bound to give his servant a character,

but if he does so, he must give what he believes to be a

true one. If he wilfully gives a false character, he will

be liable to an action for libel or slander ; but if he

believes the character to be true, and gives it honestly

and fairly, without exaggeration, it comes within the

(y) As to which see ante, p. 235.

(2) Busier v. London and County Printing Works (1899), i Q. B. 901 ;

68 L. J. Q. B. 622 ; 80 L. T. 757.

(a) Chitty on Contracts, 506, 507. As to the measure of damages

in an action by a servant for wrongful dismissal, see fost, Part III.

chap. i.

{h) Farrotv v. Wilson (1869), L. R. 4 C. P. 774 : 3^ L. J. C. P. 326.
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designation of a privileged communication, and he is

not liable (c).

Many important points in the relation of master and

servant belong to the second division of this work, viz.,

" Torts," and are there considered (d).

(c) See post. Part II. chap. v.

(d) See post. Part II., particularly chap, vi., " Of Torts arLshig

peculiarly from negligence."
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CHAPTER VIL

OF CONTRACTS WITH PERSONS UNDER SOME DISABILITY.

I. lufants.

Infaut is

always liable

on his con-

tracts for

necessaries.

Other con-

tracts could

formerly ho
ratilieil.

Lord Teutcr-
den's Act.

In this chapter will be considered the position of the

following parties as to their contracts : Infants, married

women, persons of unsound mind, intoxicated persons,

persons under duress, and aliens.

An infant, in the eyes of the law, is a person under

the age of twenty-one years, at which period he or she

is said to attain majority (a). For his torts and crimes

an infant maybe liable, but for his contracts, as a general

rule, he is not liable, unless the contract is for neces-

saries. The law as to infants' liability on their contracts

was much altered by the Infants Relief Act, 1874 (h),

but to properly understand the application of that

statute it will be necessary to first notice the law as it

stood before its passing.

On his contracts for necessaries an infant is now, and

always has been, liable ; and with regard to his other

contracts, they were not formerly actually void, but only

voidable, and accordingly, from the earliest times, capable

of ratification after he came of age without any new-

consideration ; and it was held that any act or declara-

tion which recognised the original contract as binding

was sufficient ratification. However, by Lord Tenterden's

Act (c) it.was provided that no action should be main-

tained whereby to charge any person upon any promise

made after full age to pay any debt contracted during

infancy, or upon any ratification after full age of any

promise or simple contract made during infancy, unless

such promise or ratification was made by some writing

(a) Majority is attained on the day before the anniversary of the

2ist birthday, per Holt, L.C.J., i Lord Eaym. 4S0.

(b) 37 & 38 Vict. c. 62.

(c) 9 Geo. IV. 0. 14, s. 5.
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1

signed by the parly to be charged therewith {(/). As

to contracts not for necessaries, therefore, the law

formerly was that they might be ratified by the infant

after coming of age by writing duly signed by him.

This, however, is no longer so, for by the Infants infants

. . 1 1 ,, Ti i i.
Keliet Act,

Rehef Act, 1874 {e), it is enacted that "all contracts, 1874.

whether by specialty or by simple contract, henceforth

entered into by infants (i) for the repayment of money

lent, or to be lent, or (2) for goods siipphed or to

be siipphed (other than contracts for necessaries), and

(3) all accounts stated with infants, shall be absolutely

void; provided ahvays, that this enactment shall not

invalidate any contract into which an infant may, by

any existing or future statute, or by the rules of com-

mon law or equity, enter, except such as now by law are

voidable" (/) ; and that " no action shall be brought

whereby to charge any person upon any promise made

after full age to pay any debt contracted during infancy,

or upon any ratification made after full age of any

promise or contract made during infancy, whether there

shall or shall not be any neiu consideration for such promise

or ratification after full aye "
(g). It will be observed

that, by sect, i , certain specific contracts are made void,

and by sect. 2, no contract of any kind is capable

of ratification.

In several cases since the Act the point has been Promise to

. , . 1 . marry by
raised of the position of a person who, having during infant,

infancy entered into a contract to marry, after attaining

full age recognises the promise by continuing his posi-

tion as before, or again promises to marry the party in

question. It has been held that, with regard to ratifica-

tion, the Infants ReUef Act, 1 874, appHes to this in the

(d) Signature by an agent was not sufficient, and 19 & 20 Vict.

c. 97, s. 13, made no difference on this point.

(e) 37 & 38 Vict. c. 62.

(/) Sect. I. As to the latter part of this section, see note (g) infra.

(g) Sect. 2. This Act, in making infant's contracts void, does not

affect the powers of infants in certain cases to convey lands, viz..

By the custom of gavelkind at the age of fifteen by feoft'nient ; on

marriage by the sanction of the court under 18 & 19 Vict. c. 43 ; and

by the sancti on of the court for payment of debts under I Wm. IV.

c. 47.

Q
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same way as to other cases, and that in the absence

of some distinct evidence of" a new promise no action

can be maintained {h). It is, however, in such cases

very difficult to determine whether what has taken

place is in fact a new contract, or is only an attempted

ratification. Thus, in one case, an infant made a pro-

mise of marriage to the plaintiff, and the day after he

had attained his majority he said to her, " Now I may
and will marry you as soon as possible

;

" and it was
held that it was a question of fact for the jury whether

this was a fresh promise, or a ratification of the promise

made during infancy {i). In another case, the de-

fendant, who had promised the plaintiff marriage when
under age, continued in the same familiar position with

her for four years after coming of age, and it was held

that there was here evidence to go to the jury of a new
promise having been made {j).

The Infants Relief Act, 1874, whilst providing that

an infant's contract to pay for goods supplied shall be

void, expressly excepts a contract for necessaries ; and

in addition to this the Sale of Goods Act, 1893 (h),

enacts, that where necessaries are sold and delivered

to an infant, he must pay a reasonable price therefor.

It is important, therefore, to properly understand the

meaning of the term " necessaries." It may also be well

to mention that in any action against an infant for the

price of necessaries, it is for the judge to first consider

whether the goods are of such a nature as could possibly

come under that description, and if not, there is nothing

to go to the jury, and the plaintiff will be non-suited

;

but if the judge is of opinion, on the evidence adduced,

that the goods are of such a nature that they may be

considered necessaries, he leaves it to the jury to say

whether, under the particular circumstances of the case,

they are in fact necessaries (Z). As a matter of course.

{h) Cnxhead v. Mullis (1878), 3 C. P. D. 439 ; 47 L. J. C. P. 761.

(i) NorthcoU'. v. Doiic/hhj (1879), 4 C. P. D. 385.

(j) Ditcham v. Worrall (1880), 5 C. P. D. 410 ; 49 L. J. C. P. 688 ; 29
W. R. 59. See also Holmes v. liricrly (1888), 36 W. R. 795.

(k) 56 & 57 Viet. c. 71, s. 2.

{l) Peters V. Fleming {1S40), 6 M. & W. 47 ; Barnes v. Toye (1884)
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the term " necessaries" will include all things essential The meaning
„ . 1 . , 1-1 i.

of the term
lor existence and without which a person cannot reason- " necessaries."

ably be supposed to live, viz., ordinary lodging, food, and

clothing ; but it has a much wider application than

this, and many things not actually essential to exist-

ence are included under it. The rule as to what will

be deemed necessaries has been stated as follows

:

" All such articles as are purely ornamental are not

necessary, and are to be rejected, because they cannot

be requisite for any one ; and for such matters, there-

fore, an infant cannot be held responsible. But if

they are not strictly of this description, then the

question arises whether they are bought for the neces-

sary use of the party, m order to maintain Jiimself pro-

2)crly in the degree, state, and station of life in which he

moved; if they were, for such articles the infant may
be responsible" (m). So that useful articles which are

suitable to the age, rank, and condition in life of the

particular infant may be necessaries for him. Also

medical attendance and medicines, schooling, and in-

struction in a trade or calling suitable to the infant's

position, come under the category of necessaries {n).

To take an instance to exemplify this rule it has instance,

been held that an infant is liable for the price of horses

bought by him if his position warranted his keeping

horses, or if riding was recommended by his medical

adviser (0). To enumerate a series of cases in which

things have or have not been held to be necessaries

would be useless, and the answer to the question of

what are necessaries for which an infant will be liable

13 Q. B. D. 410 ; 53 L. J. Q. B. 567 ; Johnstone v. Marks (1887), 19

Q. B. D. 509 ; 57 L. J. Q. B. 6 ; Nashv. Inma7i {igo8), 77 L. J. K. B. 626.

(m) Per Parke, B., in Peters v. Fleming (1840), 6 M. & W. 47. See
further as to meaning of term " necessaries," Skrine v. Gordon, 9 Irish

Reps. C. L. 479 ; Clyde Cycle Co. v. Hurgreaves (1898), 78 L. T. 296.
The Sale of Goods Act, 1893 (S^ & 57 Vict. c. 71, s. 2), also contains a

definition of " necessaries," it enacting as follows :
" Necessaries in

this section mean goods suitable to the condition in life of such infant

or minor, or other person, and to his actual requirements at the time
of the sale and deliver}'."

(n) Co. Lift. 672, a; Walter v. Everard (1891), 2 Q. B. 369; 60
L. J. Q. B. 738.

(0) Hart V. Prater (1837). ^ J"''- 623.



244 OF CONTRACTS AVITII PERSONS

Evidence to

shew good'5 not

necessaries.

Necessaries for

wile or

childeu.

An infant is

not liable for

necessaries if

residing under
the parental

roof.

Nor is the

parent neces-

sarily liable.

may be shortly stated to be, tbat he will be liable not

merely for the bare essentials of life, but also for edu-

cation, and generally for anything suitable to his rank

and condition in life, and it will always be a question

for the jury whether an infant is liable or not in

every particular case ( jj»). Where an infant is sued

for the price of goods supplied to him on credit,

he may, for the purpose of shewing that they were

not necessaries, give evidence that when they were

ordered he was already sufficiently supplied with goods

of a similar description, and it is immaterial whether

the plaintiff did or did not know of the existing

supply (q). If an infant has a wife and children, he

will be equally liable for necessaries supplied to her,

or them, as if supplied to himself (r).

The statement that an infant is liable for necessaries

must, however, be taken with the following restric-

tion, viz., that if an infant is residing under the

parental roof, he cannot generally be made responsible

even for necessaries, for in such a case the presump-

tion is that the credit is intended to be given to the

parent, and not to the infant. It must not, how-

ever, from this be taken as law, that in such a case

the parent is necessarily liable for such things supplied

to his child living with him, for he is not so liable as

a matter of course, it being always essential, to render

the parent liable, to shew that he in some way

—

either by a precedent act or a subsequent ratification

—authorised his child to contract and to bind him

;

for if he has in no way given any authority, he is no

more liable to pay a debt contracted by his child, even

for necessaries, than a stranger would be. But slight

evidence of the parent's authority will usually be suffi-

cient, so that if goods are delivered at the parent's

residence, this will 2J'i"i'm4 facie raise a presumption of

(p) See hereon Byder v. Wombivell (1868), L. R. 4 Ex. 32 ; 37 L. J.
Ex. 48.

iq) Barnes v. Toije (1884), 13 Q. B. D. 410 ; 53 L. J. Q. B. 567 ; 51

L. T. 292 ; Johnstone v. Marks (1887), 19 Q. B. D. 509 ; 57 L. J. Q. B.
6 ; Nash v. Inrnan (1908), 2 K. B. 1 ; jy L. J. K. B. 626.

(r) Turner v. Frisby (1794), 1 Sir. 168.
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his liability, tliough if, directly he heard of, or saw the

goods, he objected to them, this would operate to rebut

that liability.

For money lent to an infant not for the purposes of infant not

buying necessaries he cannot be liable (s), but if money money lent,

is advanced to him to procure necessaries, and is so |J^uc«uo buy

expended by him, the Court will order repayment to necessaries.

the lender, on the ground that he stands in the place

of the infant's creditor, who could have recovered

against him had his claim not been satisfied (;!). And
where a person advances money to an infant to enable

him to buy land, and the money is so applied, the

lender is entitled to stand in the place of the vendor,

and enforce the vendor's lien on the land (u). At

common law, it was no answer to a plea of infancy Nor is he nabie

that the defendant when making the contract had Ife 'has^repTe'^'"^

fraudulently represented himself to be of full age when f^jjg'oj'a^r^*

in fact he was an infant (x). Thus, where an infant had

obtained a lease of a furnished house on an implied re-

presentation that he was of full age, it was held that

although the lease must be declared void, and posses-

sion ordered to be delivered up, yet the infant was not

liable for use and occupation (y). But an infant who
has represented himself to be of full age incurs an

equitable obligation and is bound by payments made
and acts done at his request on the faith of such repre-

sentation and is liable to restore any advantage he has

obtained by such representation to the person from

whom he obtained it (z). Whether, since the Judica-

ture Acts, a defence of infancy to a common law claim

can be sustained when the defendant by his fraud

(s) Nottingham Permanent Benefit Building Society v. Thurstan
{1903), A. C. 6; 72 L. J. Ch. 134 ; 87 L. T. 529 ; 51 W. R. 273.

(t) Martin v. Gale (1877), 4 Ch. D. 428 ; 46 L. J. Ch. 84 ; Bateman
V. Kingston, 6 L. R. Ir. 328 ; Lewis v. Alleyne, 32 Solicitors' Journal,

486; Law Students' Journal, July 1888, p. 150.

(m) NottingJtam Permanent Benefit Building Society v. Thurstan,
supra.

(x) Liverpool Adelphi Association v. Fairhurst (1854), 9 Ex. 422;
Bartleil v. Wells (1862), i B. & S. 836.

iy) Lempricre v. Lange (1879), 12 Ch. D. 675 ; see also Bateman v.
Kingston, 6 L. R. Ir. 328.

(z) Ex parte Unity Banking Association (1858), 3 De G. & J. 6;^.
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induced the plaintiff to enter into the contract has not

come before the courts {a).

An infant is not Hable on a bill of exchange or pro-

missory note to which he is a party, although it was

given for necessaries (b) ; but although not liable on

the bill or note, he may yet be sued on the original debt

for necessaries. A bill or note given by an infant is,

however, good as against the other parties thereto (c).

But if a bill or note is given after coming of age, in

respect of a loan made to the giver during infancy, it

is provided that the instrument shall be void as against

all persons whomsoever (d).

Infancy is a personal privilege, and does not affect

the other contracting person's liability, so that though

an infant is not liable, generally, to be sued on his con-

tracts, he is capable of suing, subject to this, that he

cannot sue for specific performance of a contract (e).

With regard to certain of an infant's contracts, em-
bracing matter of a continuous nature, they stand in

this different position from his other contracts, in that,

if the infant does not disaffirm the contract within a

reasonable time of attaining majority, he will be bound.

This is so with regard to an infant's contract to buy

land (/ ) ; also in the case of a lease made by an infant,

who is bound thereby if he receives rent after he comes

of age ; also with regard to shares in a company, or a

building society, taken by an infant ; also in the case

of his having entered into partnership (g). And if

an infant makes a marriage settlement which is not

binding on him, but he does not repudiate it within a

reasonable time after attaining majority, he is bound

(a) Pollock on Contracts, 55, 77.

(b) Be Soltykoff, ex parte Margrett (1891), i Q. B. 413; 60 L. J. Q.
B. 339 ; 39 W. R. 2)?)7-

(c) 45 & 46 Vict. c. 61, s. 22 (2).

(d) 55 & 56 Vict. c. 4, s. 5.

(e) Bateman \. Kingdon, 6 L. R. Ir. 328. See Indermanr and
Thwaites' Manual of Equity, 292.

(/) See Indermaur and Thwaites' Conveyancing, 24S-251. See also

Nottingham Permanent Benefit Building Society v. Thurslan (1903),

A. C. 6 ; 72 L. J. Ch. 134 ; 87 L. T. 529 ; 51 W. R. 273.

{g) Re Yeoland's Comols (1888), 58 L. T. 922 ; Whittinglutm v. Miirdy

(1889), 60 L. T. 966 ; see also ante, p. 163.
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thereby {h). Where an infant has contracted for thmgs

not necessaries, and has paid for them, he cannot after-

wards recover back the amount if he has received any

benefit from the contract (i), but if he has in fact

received no benefit whatever, it is otherwise (A).

Although an infant's contract to marry stands on the infant not

same footing as an ordinary contract he enters into— contract to

i.e., the infant is not liable on it, but can sue in respect ^°-^^y-

of it—yet if the infant actually completes the contract But if marriage

by going through the marriage ceremony in the manner is g*eneraiiy'

prescribed by law, then if a male, of the age of fourteen 'Jindi'^s-

or upwards, or a female, of the age of twelve or up-

wards, it is absolutely binding ; or if under those ages,

but not under the age of seven, then he or she may
avoid the marriage on arriving at such ages respec-

tively : but if either party is under the age of seven,

then the marriage is absolutely void.

An infant may bind himself as an apprentice, because Liability of

that is for his benefit ; and a covenant entered into in apprentice,

the apprenticeship deed by an infant to pay a premium,

is capable of being enforced if the deed was a provident

and proper arrangement for him, and necessary if he

wished to learn the business, and provided that the

amount of the premium is fair and reasonable, and that

the instruction has duly been given under the deed (l).

If an apprentice misbehaves himself in his service, the

master may correct him, or complain to a justice of the

peace to have him punished according to the statute (??i);

but the master cannot sue the infant for damages, or

for an injunction in respect of breach of contract con-

(h) Edwards v. Carter (1893), A. C. 360 ; 63 L. J. Ch. 100 ; 69 L. T.

153 ; Re Hodson's Settlement, Williams v. Knight (1894), 2 Ch. 421 ; 63
L. J. Ch. 609; 71 L. T. 77-

(t) Valeyitini v. Canali (1890), 24 Q. B. D. 166 ; 59 L. J. Q. B. 74

;

61 L. T. 731.
(k) Hamilton v. Vaughan-Sherrin Electrical Engineering Co. (1894),

3 Ch. 589 ; 63 L. J. Ch. 795 ; 71 L- T. 325.
il) Walter v. Everard (1891), 2 Q. B. 369 ; 60 L. J. Q. B. 738 ; 65

L. T. 443-
(m) Unless indeed the apprentice is an infant, and the apprenticeship

deed contains such conditions that it is manifestly not for his benefit,

in which case it cannot be enforced at all against him : Corn v. Matthews
(1893), I Q. B. 310 ; 62 L. J. M. C. 61 ; 68 L. T. 482.
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tained in the apprenticeship deed, though, of course, he

can sue the father or other person who may have joined

in the deed and covenanted («).

It has been ah'eady stated, incidentally, that an infant

is liable in respect of his torts (0), so that, for instance,

an action for assault, libel, or trespass may be brought

against him. But if the tort is one arising out of con-

tract, then the infant cannot be sued, so that where an

infant, having hired a horse, drove negligently and

injured the animal, it was held he could not be sued {p) ;

but where a horse was hired by an infant for a ride

on the road with an express stipulation that it was not

to be jumped, and the animal was jumped at a fence

and injured, the contrary was held, on the principle

that the jumping of the horse was quite outside the

hiring, and that it was not strictly a tort arising out of

the contract {q). Though an infant cannot ordinarily

be sued for money had and received, yet if he wrong-

fully embezzles money, he may be sued for that ; and

where, having embezzled money, an infant on coming

of age gave a memorandum of charge on certain

property to secure payment of the amount, it was held

that, being liable to an action of tort, he gave the

charge to avoid being sued, and that the charge was

perfectly valid {r).

The position of married women as to their con-

tracts may be conveniently considered in the following

order :

—

1. As to their contracts made before marriage.

2. As to their contracts made after marriage and

during cohabitation ; and

3. As to their contracts made after marriage and

during separation.

(n) Gilbert v. Fletcher (1629"), Cro. Car. 179 ; De Francesco y. Barnum
(1890), 43 Ch. D. 165 ; 59 L. J. Ch. 151 ; 62 L. T. 40.

(o) Ante, p. 240.

ip) Jennings v. Rundall (1799), S T. R. 335.

\q) Burnard v. Haggis (1863), 14 C. B. (N. S.) 45 ; 32 L. J. C. P. 189.

(r) Re Seager, Seelcy v. Briggs (1889), 60 L. T. 665.
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Firstly, as to contracts made heforc marriage.—Here i. As to their

it is apparent that there may be a benefit or a liability ^"drbeLre

in respect of the contract, and any such benefit, being "iarriay;e.

an outstanding right, is a cliose in action. The effect of

marriage upon personal property in possession was, Rights of

until comparatively lately, to operate as an absolute wJfe's°per'^onai

srift of it in law to the husband, so that from that time property,

it was no longer the wife's property, but his in every

way ; but with regard to mere choses in actioii this was

never so, for to entitle the husband to them he must
have reduced them into possession, and if he did

this, then they formed part of his estate in the same
way as choses in ijossession. If, however, he did not

reduce them into possession, and his wife died, he

would not then be entitled to t\iQxn.jure rnariti (that is,

in his capacity of husband), but only by taking out

letters of administration to his wife, and thus con-

stituting himself her legal personal representative

;

but in vi^hichever way he took he was bound to pay

her debts which might possibly exist. If the wife sur-

vived the husband, then her clioses in action not having

been reduced into possession, survived and belonged to

her. To constitute a sufficient reduction into possession AVhat is a

by the husband, it was technically said that he must
^ed^i^t^ion -^^^^

take some step shewing his disagreement to, and possession,

extinguishing, the interest of his wife, e.g., of course the

actually receiving the principal mone}' would always so

operate, though not the mere receipt of interest, and
again, the recovery of judgment in an action brought

by husband and wife would be sufficient (s).

With regard, however, to all marriages on or after Married

1st January, 1883, it is now provided that all property ^-opeTty Act,

which a woman is possessed of at the date of marriage, 1882.

as well as property she shall thereafter acquire, shall

be to her separate use {t). This is also to be the case

(5) The subject of married women's property and the position of

married women as to separate estate, &c., belongs more particularly

to Equity, and the student is referred to Indermaur and Thwaites'
Manual of Equity, Part III. ch. vi.

{t) 45 & 46 Vict. c. 7^1, s. 2.
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as regards any property the title to which accrues to

a woman on or after ist January, 1883, although

married before that date (n).

As to the liability of the husband, at common law,

the rule was absolute that he was liable for all his

wife's contracts and debts entered into and contracted

by her before marriage, and also for her ante-nuptial

torts, whether he had any property with her or not

;

but this liability ended with her death, unless he took

out administration to her choscs in action, when he

would still be liable as administrator to the extent of

her assets (x), but the rule has now been very materially

altered, as is next stated.

By the Married Women's Property Act, 1870 (y),

it was provided that " a husband shall not, by reason

of any marriage which shall take place after this Act

has come into operation (z), be liable for the debts of

his wife contracted before marriage, but the wife shall

be liable to be sued for, and any property belonging

to her for her separate use shall be liable to satisfy,

such debts as if she had continued unmarried." This

statute did not alter the husband's liability for his wife's

ante-nuptial torts (a).

A very short trial of the provision in the Act of

1870 shewed that it was too extensive, for it created a

possible manifest injustice. It provided that the hus-

band should never be liable for his wife's ante-nuptial

debts ; but yet in many cases the husband might have

property from his wife, and it not being to the wife's

separate use, the creditor had no hold on it. To re-

move this injustice, therefore, the Married Women's
Property Act Amendment Act, 1874 (&), was passed,

which repealed so much of the Married Women's Pro-

perty Act, 1870, as enacted that a husband should not

(u) 45 & 46 Vict. c. 75, s. 5. See hereon Reid v. Reid (1886), 31 Ch. D.

402 ; 54 L. T. ion
; 55 L. J. Ch. 294 ; 34 W. R. 332.

{x) Macquceu's Law of Husband and Wife, 69.

(«/) 33 & 34 Vict. c. 93, .s. 12.

(z) August 9, 1870.

(a) Macqueen's Law of Husband and Wife, 72.

(b) 37 & 38 Vict. c. so.



UXDER SOME DISABILITY. 2 5 I

be liable for the debts of his wife contracted before Married

marriage, as respects marriages taking place after the progeny Act,

passing of that Act (c), and provided that a husband ;^^*'°g™®"'^

and wife married after the passing of that Act might

be jointly sued for any such debt {d), but that the hus-

band should in such action, and in any action brought

for damages sustained by reason of any tort committed

by the wife before marriage, or by reason of the breach

of any contract made by the wife before marriage, be

liable to the extent only of the assets acquired through

his wife as therein specified.

The Married Women's Property Acts of 1870 and Married

1874 have, however, now been repealed, except as pj.o™e,!Jy ^ct,

regards the rights and liabilities of persons married ^^^-•

before January i, 1883 (e), as to whom the law remains

as above stated. In substance the provisions of the

Act of 1874 01^ *'his point, given in the last paragraph,

are re-enacted, it being, however, specially provided

that the husband and wife may be sued together or

separately, so that a husband is liable even after his

wife's death for her ante-nuptial debts or torts to the

extent of any assets he had with her (/), which was not

the case under the Act of 1874 (^). If a creditor

sues the wife alone, and obtains judgment against her,

such judgment is a personal one, and not one limited

merely to the separate estate (h). If, having got such Bed: v. Pierce.

judgment, the creditor cannot succeed in enforcing

payment, the judgment is no bar to a subsequent

action against the husband, who has had assets with

her, and who might therefore have been sued in the

first instance (i).

Any question, therefore, as to the liability of a Summary as

to liability of

(c) July 30, 1874.

(d) Sect. 2.

(e) 45 & 46 Vict. c. 75, s. 22.

(/) Sects. 13-15. Macqueen's Law of Husband and Wife, 74.

(gr) Beli V. Stacker (1883), 10 Q. B. D. 129 ; 52 L. J. Q. B. 49 ; 47
L. T. 624 ; 31 W. R. 183^

(h) Robinson v. Lynes (1894), 2 Q. B. 577 ; 63 L. J. Q. B. 7159 ; 71
L. T. 249.

(i) Beck V. Pierce (1889^. 23 Q. B. D. 316; 58 L. J. Q. B. 516; 61

L. T. 448.

luisband for
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wife's ante- hiisbaiid for his wife's ante-niiptial debts, or torts, must

and torts. depend on the date of the marriage : if it took place

before the 9th of August, 1870, he is Hable for them
all; if between that date and before the 30th of July,

1874, he is not under any liability in respect of ante-

nuptial debts, but he still remains liable for ante-

nuptial torts ; if on or since this latter date and prior to

ist January, 1883, he is liable for either ante-nuptial

debts or torts to the extent of the assets or property

which he has or acquires with or through his wife,

but they must be sued together ; and if on or since

ist January, 1883, he is liable for them both to the

extent of such assets or property, and may be sued

together with or separately from his wife.

2. As to con- Secondly, as to contracts made after marriage, and

during- coiiabi- during coJiahitation.—Marriage produced a general dis-
tation.

ability on the part of the wife to contract, so that no

contract that she might make would be binding on

her, and any advantage she might acquire thereunder

vested in her husband. But some contracts (k) of a

married Avoman always bound her separate estate in

equity ; and besides this, there were and are, irre-

spective of the Married Women's Property Act, 1882,

presently mentioned, several exceptions to the rule,

which are chiefly as follows :

—

1

.

Where the husband is banished, or, formerly, was

transported, or is suffering sentence of penal servitude,

the wife can contract, sue, or be sued as if she were

a. feme sole.

2. Where the husband has not been heard of for a

period of seven years, she may also do so, as he is then

presumed to be dead {I).

3. Where a judicial separation has been obtained

under the Divorce Act, she may also do so (m), or where

under the Summary Jurisdiction (Married Women) Act,

1895, a separation order has been obtained, which that

(/<;) See Ilulme v. Tenant, i Wliite and Tudor's Leading Cases in

Equity, 654.
(I) See Nepean v. Doe (1837), 2 S. L. C. 558 ; 2 M. & W 894.
(m) 20 & 21 Vict. c. 85, 8. 25. ,
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Act provides shall have the same effect as a decree of

judicial separation {n).

4, Under the Divorce Act {0) a married woman
may obtain an order, called a protection order, when

she has been deserted by her husband, protecting her

earnings or property acquired since desertion, from her

husband and persons claiming under him.

And now by the Married Women's Property Act, Position uuder

00 / X -1 n / ^ • the Married
1882 (j)), a married woman may generally contract m women's

respect of all her separate property (q), and render ^88^"''
^^^'

herself liable thereupon as though she were a feme sole.

This statute also enacted that every contract entered

into by her should be deemed to bind her separate-

property which she then had, or might thereafter

acquire, unless the contrary was 'shewn (r). But it was

held under this enactment, that to render subsequently

acquired separate estate liable, a married woman must

have been possessed of some separate estate at the

time of contracting the debt [s), and it was necessary

in every action on contract against a married woman,

that this should be alleged in the statement of claim, and

duly proved (t). The Married Women's Property position under

Act, 1893 (u), however, now provides that every con- the Act of

tract thereafter {x) entered into by a married woman
(otherwise than as agent) shall be deemed a contract

entered into by her with respect to, and to bind, her

separate property, whether she is or is not in fact

possessed of or entitled to any separate property at the

time when she enters into such contract, and shall bind

all separate property which she may thereafter be pos-

sessed of or entitled to, and be enforceable also against

all property which she may thereafter while discovert

{n) 58 & 59 Vict. c. 39, s. 5, in substitution for the repealed pro-

vision of 41 Vict. c. 19, s. 4.

(o) 20 & 21 Vict. c. 85, s. 21.

(p) 45 & 46 Vict. c. 75.

(q) Sect. I (2).

(r) Sect. I (3), (4).

(s) Palliser r. Gurney (18S7), 19 Q. B. D. 519 ; ^6 L. J. Q. B. 54G ;

35 W. R. 760.
(t) Teiley v. Griffith (1888), 57 L. T. 673 ; 3G W. R. 96.
(m) 56 & 57 Vict. c. 63, s. I.

(x) December 5, 1893.
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Broivn v.

Dimhlehy,

Married
woman cannot
be made
bankrupt
unless trading

apart from
husband.

be possessed of or entitled to (y/). It is, however, ex-

pressly provided {z) that this shall not render available

to satisfy any liability or obligation arising out of any

contract made during marriage, any separate property

which at that time or thereafter she Avas restrained

from anticipating. It has therefore been held that if

a married woman is restrained from anticipating a life

income at the date when she made a contract, or at

any subsequent date during the marriage, income

which accrues therefrom after she becomes discovert

cannot be taken in execution to satisfy her liability on

that contract («).

Formerly, a married woman could not have been

made a bankrupt in respect of a debt for which she

was liable, even though she had separate estate (&).

But now by the Married Women's Property Act, 1882,

if a married woman is carrying on a trade separately

from her husband, she shall, in respect of her separate

property, be liable to the bankruptcy law (c). A
married woman cannot be committed to prison under

section 5 of the Debtors Act, 1869, for non-payment
of a judgment debt contracted during coverture, for

the liability created by the Married Women's Property

Act, 1882, is not personal, but is merely in respect of

her separate property {d). She may, however, be

(y) Sub-sections (3) and (4) of sect, i of 45 & 46 Vict. c. 75 are re-

pealed by this statute (sect. 4).

(2) 56 & 57 Vict. c. 63, s. I.

(a) Burnett v. Howard (1900), 2 Q. B. 784 ; 69 L. J. Q. B. 955 ; 83
L. T. 301 ; Brown v. DimUeby (1904), i K. B. 28 ; 23 L. J. K. B. 35 ;

89 L. T. 424.
(b) Ex parte Holland, re Heneage (1874), L. R. 9. Ch. App. 307 ; 43

L. J. Bk. S$ ; Ex parte Jones, re Grissell (1879), 12 Ch. D. 484 ; 48 L. J.

Bk. 109.

(c) 45 & 46 Vict. c. 75, s. I (5) ; Re Gardiner, ex parte Coulson (1888),
20 Q. B. D. 249 ; 58 L. T. 119 ; 36 W. R. 142 ; Re Debtor, ex parte
Debtor (1898), 2 Q. B. 576 ; 67 L. J. Q. B. 820 ; 78 L. T. 824. The ex-
pression " separate property " does not include a general power of

appointment (Ex parte Oilchriif, re ArmMronrj (1886), 17 Q. B. D. 521 ;

55 L. J. Q. B. 578 ; 55 L. T. 538 ; 34 W. R. 709).
{d) Scott V. Morley (1888), 20 Q. B. D. 120

; 57 L. J. Q. B. 43 ; 36
W. R. 97 ; 57 L. T. 919. But it is otherwise as regards a judgment
oI)tained against a married woman in respect of an ante-nuptial debt
{Robinson v. Lynes (r894), ~ Q- B. 577 ; 63 L. J. Q. B. 7595 71 L. T.

249. See ante, p. 251.)
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attached for non-payment of money in her possession

in a fiduciary capacity (c).

A married woman formerly sued either together Married

•11 11 1 11 _c-iii. woman suing
With her husband or by her next iriend ; but now, or defending.

under the Married Women's Property Act, 1882 (/),

she may in all cases sue or be sued as if she were a

feme sole, and her husband need not be joined.

The question of the power of a wife living with her The wife's

11 1 1-11'- r • rni power of

husband to bmd him is one or great importance, ine binding- tiie

earliest case constantly referred to upon the subject is
**^^^^'^^-

ManhyY. IScott Qj), which lays down the broad principle Manhyr.Scou.

that a wife's contract does not bind her husband, un-

less she acts by his authority. And if she does in fact

contract Avith her husband's authority, it is immaterial

whether the other party to the contract did or did not

know that she was only acting as her husband's agent {h).

The wife, therefore, may be said to stand in the posi-

tion of an agent, but to some extent as an agent of a

peculiar kind ; for the general rule is that, apart from

any special power or authority that may be given her,

from her very position of living as a wife (i) she is

'presumed to be invested with an authority to bind him

for necessaries suitable to his rank and condition {k)
;

but this does not extend to anything beyond actual Montague y,

Benedict
necessaries (/), for there, to bind the husband, some

evidence of his assent must always be shewn (7^).

But a husband is not in all cases absolutely liable Husband not

for necessaries, for as the power of a wife to bind her even for

. necessaries.

(c) Re Turnbull, TurnbuU v. Nicholas (1900), i Ch. 180 ; 69 L. J.

Ch. 187.

(/) 45 & 46 Vict. c. 75, s. I (2) ; Order xvi. r. l6.

(g) (1659), 2 S. L. C. 446 ; i Levintz, 4.

(h) Paquin v. Beauderk (1906), A. C. 148 ; 75 L. J. K. B. 395.
(i) And this principle applies to a woman living with a man as his

wife, though not actually married, and even although the tradesman
knows she is not married, Watson v. Threlkeld (1794), 2 Esp. 637 ;

Ryan v. Sams {1848), 12 Q. B. 460.
(k) Etherington v. Parrott (1704), Lord Raym. 1006.

(/) Montague v. Benedict (1825), 2 S. L. C. 476 ; 3 B. & 0. r)73.

{ill) See Jetleij v. Ilill (1S85), i C. & E. 239. As to the position when
both husband and wife are sued, see Morel v. Earl of Westmoreland
(1904), A. C. II ; y^ L. J. K. B. 93. There cannot ordinarily be any
joint liability.
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Seaton v.

Benedict.

husband for them only arises from his 'presumed autho-

rity to her, such authority is liable to be rebutted by

its being shewn that she was kept fully supplied by her

husband with all necessary articles {n). So also modern

cases have decided that this presumption of liability

Jolly V. Rees. may be rebutted by shewing that the husband has

forbidden his wife to pledge his credit, or that there

was an agreement between them to that effect (o).

Explanation. This may at first sight seem somewhat to militate

against what has been before explained with regard

to general agency {p), namely, that a principal is liable

for all acts of his general agent coming within the

scope of his ordinary authority, although done con-

trary to the principal's directions, if they were not

known to the contractee ; but the reason of the deci-

sion is, that the wife does not, simply as wife, actually

stand in the position of general agent for her husband,

but is only presumed to do so, and that this presump-

tion is always liable to be rebutted. If the position

of agent is actually constituted by the husband allow-

ing the wife to contract, then certainly to prevent his

being further liable for necessaries, he must have given

notice to the tradesman.

Correct answer To Summarise the foregoing remarks, the answer to
to the question - . , r. .„,.,..
of wiiat con- the qucstion, what contracts oi a wiie who is livmg

with her husband will bind him, may be stated as

follows : All her contracts entered into with his express

or implied authority will bind him, and his authority

will be iviiMed for necessaries, but only for neces-

saries {q) ; and this implied authority is liable to be

rebutted by shewing that she is already fully supplied

with necessaries (;), or that the husband has forbidden

her to pledge his credit, or that they have so agreed

even although unknown to the

tracts by a
married
woman living

with her
husband will

bind him.

between themselves,

(n) Sealon v. Benedict (1828), 2 S. L. C. 482 ; 5 Bing. 28.

(0) Jolly V. Bees (1874), 15 C. B. (N. S.) 628 ; 12 W. R. 473 ; 43
L. J. C. P. 177 ; DebenlMm v. Mellon {188 1), 6 A. C. 24 ; 50 L. J. Q. B.

ISS ; 43 L. T. 677, ; 29 W. R. 141.

(p) Ante, p 255.

(q) Montague v. Benedict, ante, p. 255. ,

(r) Seaton v. Benedict, supra.
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tradesman, unless indeed the husband has previously

actually constituted her his agent, when this must be

communicated to the tradesman (s).

ThirdliL as to contracts made after marriaqe, hut ivhilst the 3- as to con-

tracts niBidc

parties are living separate and apart from each other.—The during-

fact of there being a separation never made any differ- *'^i^''^™*'°°-

once in the wife's former incapacity to contract, so as to

bind herself, and the observations previouslymade hereon,

under the second division of this subject, appl}- equally

here(0- The wife's power to bind her husband stands on

a totally different footing, for in the case of husband and

Avife living together, we have seen that, from their so

living together, the presumption is that the husband is

liable for necessaries ; but here there is no such pre-

sumption, and it is always incumbent on a creditor,

seeking to charge the husband, to shew that the wife,

from the circumstances of the separation, or from

the conduct of the husband, has such an implied

authority (76). The wife's power, therefore, to bind

her husband by her contracts depends on the way in

which the separation occurred, which may be either by

the fault of the husband, by the fault of the wife, or by

mutual consent and arrangement.

Where the separation is by the fault of the husband- where the

e.g., if he deserts his wife, or actually turns his wife away, b^a'hushank

or refuses to receive her, or behaves in such a way, either f^u'*' ^^ J^

. . •
1 1 !•

li^hle for

by cruelty or otherwise, as to render it impossible tor necessaries,

her to continue to live Avith him, then, unless she has

an adequate alloAvance for maintenance paid to her, she

goes forth to the world with full authority to bind him

for necessaries, which authority the husband cannot

deprive her of, even though he gives particular notice

to the tradesman not to trust her {v). She is in such Agent of

a case an agent of necessity. If the husband seeks in
'i*^'=^**i*y-

(s) Jolly V. Rees, Dehcnhamv. Mellon, ante, p. 256.

(t) Ante, p. 252.

(w) See Johnston v. Sumner (1858), 3 H. & N. 261 ; Mainwaring v.

Leslie (18^6), M. & M. 18 ; Eastland v. Burchell (1878), 3 Q. B. D. 432 ;

47 L. J. Q. B. 500.

(v) Johnston v. Sumner (1858), 3 H. & N. 261 ; Boulton v. Prentice

(1749), 2 Str. 1006 ; 2 S. L. C. 498.

R
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such cases to exonerate himself by shewing a separate

allowance, it is a question for the jury whether or not

it is adequate (w).

But the Where the separation is by the fault of the wife, as

uirseparauon if ^^^ elopes and lives in adultery, or the husband turns
is by the

i^Qj. away for adultery, or she voluntarily, and without
wife's fault. -^

• 1 i i
• 1 i i •

fault on his part, simply leaves him, she has no authoi'ity

to bind him for necessaries in any degree (x). And
even though she originally leaves him on account of

his misconduct, but then she commits adultery, she has

no further power to bind him (y).

Where separa- Where the Separation is by mutual consent, the rule

co^nsent.Tius"^ is> that the wife has an implied authority to bind her
hand liable husbaud for neccssarios, unless there is some express
unltss a ' _

contrary agreement between the husband and wife on the subject

of the separation and the rights of the wife. Although

it was at one time considered that, in such a case as

this, to exonerate the husband it was necessary to shew

that the wife had from some source adequate separate

maintenance, it appears to be now clear that it is not

necessary to shew this, but that,when the parties separate

by mutual consent, they make their own terms and con-

ditions, and, so long as the separation exists, these terms

are binding on them both («). If, however, under the

agreement of separation, a certain allowance is to be

paid, if it is not kept up, the wife may bind the husband

by contracting to the extent of it (a).

Effect of notice From the foregoing remarks it will be seen that to

i^y aTiishmr §^^^ ^ corrcct answcr to any general question on the
that he will not power of a wife to bind her husband during separation,
be answerable , t ^p . t

• i i • i
for his wife's the dinercnt Avays m which the separation may have
debts.

(w) Hodrjlcinson v. Fletcher (18 16), 4 Camp. 70; Emmett v. Norton
(1839), 8 C. & P. 506.

(x) Macqueen, 115 ; 2 S. L. C. 496. And there is no liability on
the husband even under the Poor Law Amendment Act, 1868 (31 & 32
Vict. c. 122, s. T,-}), to support a wife with whom he has ceased to cohabit
in consequence of her adultery (Culley v. Charman (188 1), 7 Q. B. D.
89 ; 50 L. J. M. C. III).

(y) Govier v. Hancock (1817), 6 T. R. 603.
(s) Biffen v. Bignell (1S62), 7 H. & N. 877 ; 31 L. J. Ex. 189 ; Eastland

V. Burchdl (1878), 3 Q. B. D. 432 ; 47 L. J. Q. B. 500.
{(•() Nurse v. Craiij (1806), 2 N. R. 148.
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occurred must be stated (A). The student may perhaps

have sometimes observed m the newspapers, notices by-

husbands that they decline to be answerable for the

debts of their wives, and applying to that fact what has

been stated in the previous pages on the subject of the

husband's liability, he will see that any such notice can

have no legal effect or object where the parties are

actually separated ; for if the separation has taken place

by the wife's fault, there is no need for any such notice,

for the husband is not liable anyhow; if by the husband's

fault, then he is liable, and any such notice cannot lessen

his liability; and if bymutual consent, the husband is not

liable if the arrangement between them is that he shall

not be. However, such notice by advertisement may
have some effect where the husband and wife are livingo
together, and he has actually constituted her his agent,

but has since withdrawn his authority to her to pledge

his credit ; for in such a case, as has been pointed out,

the principle of private notice or arrangement being

sufficient does not apply (c).

If a husband, by his conduct, renders it necessary for Husband is

his wife to protect herself by applying for him to be cost'rof any*^

bound over to keep the peace, the costs of such applica- pi-oceedin-

tion will always fall on the husband, and he Avill be necessary by

liable to an action by the solicitor who has incurred '"^ conduct,

such costs ; and this is so even although he allow and
pay her separate maintenance, for he has no right to

diminish her means by his improper conduct (d). And
the same rule will also, generally speaking, apply as to

the costs of other proceedings rendered necessary by his

conduct, c.(/., the costs of the institution of an action for

divorce, or for judicial separation, or the costs of

necessary advice taken by the wife (e).

(6) See hereon, generally, notes to Manby v. Scott, Montague v. Bene-
dict, and Seaton v. Benedict, in 2 S. L. C. 446-505, and cases there
quoted.

(c) Ante pp 256, 257.
{d) Turner v. Rookes {1839), 10 Ad. & E. 47.
(e) Broion v. Acroyd (1856), 5 E. & B. 819 ; Wilson v. Ford (1868),

L. R. 3 Ex. 63 ; 37 L. J. Ex. 60 ; Ottnway v. Hamilton (1S78), 3 C. P.

D- 393 ; 47 L- J- C. P. 725. The case of Re Hooper (1864), 33 L. J.

Ch. 300, does not clash with the general rule stated in the text, the
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A husband although he may be liable under the cir-

cumstances for necessaries supplied to his wife, would

not at law have been liable for money lent to his wife,

even for the purpose of buying necessaries (/). It was,

however, otherwise in equity if the money so lent was

actually expended on necessaries (g), and the equity rule

now prevails {h).

It has before been pointed out, in considering the

subject of agency, that if a married woman, having

power to bind her husband for necessaries, contracts for

such necessaries after his death, but before she could

possibly have known thereof, no liability therefore

attaches to her personally, and that in such a case it

appears the husband's estate would not be liable

either (t).

The subject of torts commited by a married woman
may be here incidentally noticed. With regard to

these, it makes no difference whether the husband and

wife are living together or are separated. He had, by

the old principles of common law, a control over her

person—though it seems this is now no longer so, or at

any rate to a very limited extent {h)—and therefore it

was not unreasonable on this theory to make him liable

jointly with his wife for her wrong-doings. One would

have thought, however, that an alteration would have

been made hereon by one of the Married Women's
Property Acts, but such is not the case, and it has been

held that the common law liability of the husband has

reason of the husband being there held not liable being that there was
no reasonable foundation for the wife's proceedings ; but in so far

as any observations in that case tend to decide that to render the husband
liable for the costs of any proceedings they must have resulted in actual

success, it is submitted that it is clearly not law, and that it is sufficient

that there was a reasonable ground for such proceedings. And see

hereon 2 S. L. C. 502.

(/) Knox V. Biishdl (1857), 3 C. B. (N. S.) 334.

(g) Denre v. Souften (i860), L. R. 9 Eq. 151.

(h) Jud. Act, 1873, s. 25 (11).

(i) See a7iie, p. 148, and note {>/) on that page, and cases of Smout
v. Ilhery (1842), 10 M. & W. i ; Bladp.<< v. Free (1829). 9 B. & C. 167 ;

and Drexv v. Nvnn (1879), 4 Q. B. T). 661 ; 48 L. J. Q. B. 591, there

referred to.

(k) Req. v. Jackson (1891), i Q. B. (C. A.) 671 ; Co L. J. Q. B. 346 ;

64 L. T. 679.
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1

not been taken away, and that a person afi'ected by the

tortious act of a married woman is still entitled to sue

her and her husband jointly, and obtain a judgment

against them both, which he may enforce either against

the husband, or against the wife's separate estate (/).

This principle applies where a wife commits a fraud Forip. v

under or in connection with a contract, but not where
*'*^^'^'' ''"

tho fraud is the means of effecting, or bringing into

existence, the contract (iii).

Persons of unsound mind may be either idiots or m. Persons

lunatics. By the designation idiot is meant a person mind,

who has never from his birth upwards had any glim-

mering of reason ; whilst a lunatic " is one who hath

had understanding, but by disease, grief, or other acci-

dent has lost the use of his reason " (n). However,

with regard to these two classes of non-sane persons,

this distinction is of no practical importance, as no

person is now found an idiot, the inquiry as to the

commencement of the insanity not being carried back

to the birth (o).

It was formerly considered that a person could not to what extent

set up as a defence to an action on a contract that he
"^^rntfL'^a

was of unsound mind Avhen it was entered into, but defence.

this is no longer law. But although unsoundness

of mind may be set up, yet it must not be thought

that it will form an answer to every action that may
possibly be brought ; for, firstly, a person of unsound
mind is liable to pay a reasonable price for all neces-

saries suitable to his state and condition in life (|?)

;

and, secondly, although the contract may not be for imj)eriai Loan

necessaries, and though it may be executory, yet, if
'-'''• ^' '^^""'^'

the other party to it had no knowledge of the person's

want of mental capacity, unsoundness of mind will be

(I) Seroka v. Kattenberg (1888), 17 Q. B. D. 177 ; 55 L. J. Q. B. 375 ;

54 L. T. 649 ; 54 W. R. 542.
(m) Earle v. Kingscote (1900), 2 Ch. 585 ; 69 L. J. Ch. 725 ; 83 L. T,

377. See also Liverpool Adelyhi Loan Association v. Fairhurst (1854),
9 Ex. 422.

(w) I Bl. Com. 304.
(o) See hereon Phillips on Lvinany, 234.

{l>) 56 & 57 Vict. c. 71, s. 2. . ;
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no defence (q). The burden of proving both the in-

sanity, and the knowledge of it by the other contract-

ing party, lies upon the party seeking to avoid the

contract.

Acts during a Contracts entered into by a lunatic during a lucid

interval are perfectly valid (r), except that a lunatic

so found by inquisition is, until the inquisition has

been superseded, absolutely incapable, even during a

lucid interval, of making a valid deed disposing of his

Mere existence property (s). The mere existence of a delusion in
of delusion.

^.j^g mind of a person making a disposition, or con-

tract, is not sufficient to avoid it, even though the

delusion is connected with the subject-matter of such

disposition or contract ; it is a question for the jury

whether the delusion affected the particular trans-

action {t). And although a person may not be strictly

of unsound mind, yet if he is of weak capacity, though

this by itself would be, generally, no ground of defence

to an action on his contract, yet it may afford evidence

of undue influence, misplaced confidence, or imposi-

tion, so as to render the act a constructive fraud (u).

IV. intoxi- If a person is in such a state of intoxication as not
cated persons.

|.q j^^ow what he is doiug, SO that, indeed, his reason

is for the time being destroyed, he cannot be said to

have any agreeing mind, and his contract, made whilst

he is in such a state, cannot be enforced, unless he

afterwards when sober ratifies it, which he may do,

for it is only voidable and not absolutely void. But

intoxication is never any defence to an action for

things actually supplied for the person's preservation,

or indeed for any necessaries suitable to his position

in life, he being liable to pay a reasonable price for

them (x).

(q) Imperial Loan Co. v. Stone (1892), i Q. B. 599 ; 61 L. J. Q. B.

449 ; 66 L. T. 556.
(?) Si'lhy V. Jackson (1843), 6 Beav. 192.
(•s) Re Walker (1905), i Ch. 160; 74 L. J. Ch. 86.

(I) Jenkins v. Morris (1880), 14 Ch. D. 972 ; 42 L. T. 817.

{u) As to Constructive Frauds, see Indermaur and Thvvaites' Manual
of E(|uity, 249-278.

(•') 5t> & 57 Vict. c. 71, s. 2.
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A person is said to be under duress when he is v. persons

subjected to great terror or violence, e.g., if his person
""^"^

is wrongfully detained, or even legally detained, and

excessive and unnecessary violence is used, or if he is

threatened with loss of life or serious injury. Any
contract made by a person who is under duress is, as

regards him, voidable, and cannot be enforced against

him unless he subsequently ratifies it (?/).

An alien may be defined as a subject of a foreign vi. Aliens,

state, and may be an alien ami, that is, a subject of a

friendly state, or an alien enemy, that is, a subject of a

state at enmity with ours.

By the Common Law, though an alien ami might The Common

contract and sue, yet the contract of an alien enemy
'^^^'

was absolutely void ; and even with regard to the

contract of an alien ami, if after the contract war

broke out, so that he thus became an alien enemy, his

remedy here was suspended until the war ceased, and

he again became an alien ami. The Naturalisation xaturaiisation

Act, 1870 (c), however, now also provides that real and - '^ ^
^o-

personal property of every description {a) may be taken,

acquired, held, and disposed of by an alien, in the same
manner in all respects as by a natural-born British

subject ; and that a title to real and personal property

of every description may be derived through, from,

or in succession to an alien, in the same manner in

all respects as if a British subject {h), provided that

this shall not qualify an alien for any office, or for

any municipal, parliamentary, or other franchise {c),

nor shall it qualify him to be the owner of a British

ship, or any share therein {d). Possibly by reason of Distinction

this comprehensive provision, the distinction, as ^<^^u,^ul^l^!utn

their contracts, between an alien ami and an alien enemy,

enemy, is now done away with, and an alien enemy may
contract, and sue, in the same way as an alien ami.

(y) Seears v. Cohen (1882), 45 L. T. 589. (2) 33 Vict. c. 14.

(a) Formerly, as regards land, an alien could only hold a lease not
exceeding twenty-one years (7 & 8 Vict. c. 66, s. 5).

(6) 33 Vict. c. 14, s. 2.
"

(0) Ibid.

[d) Sect. 14 ; and see 57 & 58 Vict. c. 60, s. I.
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CHAPTER VIII.

OF THE LIABILITY ON CONTEACTS, THEIR PERFORMANCE,

AND EXCUSES FOR THEIR NON-PERFORMANCE.

When a
liability on
a contract

arises.

When on an
executory
contract a
liability arises

before the day
arrives for

doinnr the act.

Hochster v.

De la Tour.

In this chapter it is proposed to consider the position

of a person who has entered into a contract, and other

points incidental thereto.

When any person enters into a valid contract, it

follows as a matter of course that he thereby incurs a

liability to perform such contract, and must either

perform it or show some good excuse for not doing so.

This liability on a contract arises directly it is entered

into, and if it is for the doing of some immediate act,

the remedy of the other party to the contract may be

taken immediately on breach thereof But if the con-

tract is for the doing of an act at some future day, then

generally the remedy of the other party in respect of

such liability cannot be taken until the future day.

To this rule, there is, however, one important excep-

tion, viz., that where there is an executory contract, and
the person liable to do the act, before the happening

of the future day, expressly states that he will not do

it when the future day arrives, or renders himself

before the day incapable of doing it, the other party

may sue him at once, though the time for perform-

ance has not actually arrived, for in the meantime he

has a right to have the contract kept open as a valid

and subsisting contract. Thus in Hochster v. De la

Tour (a) there was an agreement to employ the plaintiff

as a courier from a day subsequent to the date of the

(a) (1853) 2 EL & Bl. 678 ; Frotit v. Knight (1872), L. E,. 7 Ex. 1 1 1 ; 41
L. J. Ex. 78. See also British Waggon Co. v. Lees (i88o), 5 Q. B. D.

149 ; 49 L. J. Q. B. 321 ; 42 L. T. 437 ; 28 W. R. 349 ; Society Genirale

de Paris v. Milders (1884), 49 L. T. 55 ; Synge v. Synge (1894), i Q. B.
466 ; 63 L. J. Q. B. 202.
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writ, and, before the time fixed for the employment to

begin, the defendant refused to perform the agree-

ment, and discharged the plaintiff from performing it,

and he at once commenced an action for breach of this

contract. It was objected that he could not sue until

the future day arrived, but it was held that he might

do so, and the principle before stated was laid down.

It should be noticed, in cases of this kind, that the Exact effect of

repudiation of the contract, or the total refusal to per-
'*^^'^^

form it before the day of performance arrives, is not

of itself a breach of the contract, but may be acted on

by the other party, and adopted by him as a rescission

of the contract if he so chooses. In other words,

where one party refuses by anticipation to perform the

contract, he declares that, so far as he can, he rescinds

it, and by doing so wrongfully, he entitles the other

party either to agree to the rescission and treat the

contract as at an end, or to elect not to adopt the

repudiation, and to continue to treat it as binding, and

wait until the time for performance arrives. When Aren/ v.

the promisee thus does not accept the rescission, the
^°'^'^^^'^-

contract remains in existence for the benefit, and at

the risk, of both parties, and if anything occurs to dis-

charge it from other causes, the promisor may take

advantage of such discharge {l). But a party entitled

to take advantage of a rescission cannot both act on

the contract as existing for some purposes, and at the

same time bring an action upon it on other points (c).

Probably, also, the principle of rescission or renuncia-

tion giving an immediate right of action has no appli-

cation at all to the case of a lease or other contract

containing various stipulations, where the whole con-

tract cannot be treated as put an end to upon the

wrongful repudiation of one of the stipulations of the

contract by the promisor {d).

A question may sometimes arise whether, in the Failure in

— . delivery or

{h) Avery v. Bowden (1855), 5 El. & BL 714; Johnstone v. Milling
(i 886), 16 Q. B. D. 460 ; 55 L. J. Q. B. 162 ; 54 L. T. 629 ; 34 W. R. 238.

(c) Ihid.

(d) Johnstone v. Milling (1885), 16 Q. B. D. 460 ; 55 L. J. Q. B. 162 ;

54 L. T. 629 ; 34 W. 11. 238.
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payments by casG of ail agreement to deliver goods by instalments,
lustaimeuts.

^ failure to deliver one instalment operates as an

entire discharge of the other party to the contract (e);

and again, if, where goods are to be paid for by in-

stalments, non-payment of one instalment entities' the

vendor to treat the whole contract as at an end (/).

The Sale of Goods Act, 1893, now enacts as follows:

" Where there is a contract for the sale of goods to

be delivered by stated instalments, which are to be

separately paid for, and the seller makes defective

deliveries in respect of one or more instalments, or the

buyer neglects or refuses to take delivery of or pay

for one or more instalments, it is a question in each

case, depending on the terms of the contract, and the

circumstances of the case, whether the breach of the

contract is a repudiation of the whole contract, or

whether it is a severable branch giving rise to a claim

for compensation, but not a right to treat the whole

contract as repudiated "
(g). The effect of this enact-

ment is that each case must be determined on its own
particular facts, which are to be construed and dealt

with on the general principles here laid down {h).

Where a special (indivisible) contract is entered into

by a person, to entitle him to his remedy against the

he must have other party to it, it is very necessary that he himself

part of it. should strictly carry out on his part the stipulations

of the contract ; for it is always open to the parties to

agree that the entire performance of a consideration in

its nature divisible, shall be a condition precedent to

the right to a fulftlment by the other party of his

promise (i). Thus, where the agreement was to pay a

man a certain sum provided he proceeded, continued,

(e) Hoare v. Rennic (1859), 5 H. & N. 19 ; Uonch v. Mutter (1884),

7 Q. B. D. 92 ; 45 L. T. 202 ; 50 L. J. Q. B. 529 ; Sim^^son v. Crippin

(1874) L. R. 8 Q. B. 14.

(/) Bloomer v. Bernstein (1872), L. R. 9 C. P. 588.

{(/) 56 & 57 Vict. c. 71, s. 31. This section substantially embodies
the previous decision in Mersey Steel and Iron Co. v. Naylor (1884), 9
App. Cas. 434 ; 51 L. J. Q. B. 576 ; 47 L. T. 369.

(7t) See Rhymney Railway v. Brecon and Merthyr Tydfil Jnnclion Ry.
(i9(ju), 69 L. J. Oh. 813; 83 L. T. I II ; 49 W. R. 116 ; Braiihwaite

V. Foreign Hardwood Co. (1905), 2 K. B. 543 ; 74 L. J. K. B. 088.

(t) Anson's Contracts, 325.

To entitle a

person to sue

on a contract,
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and did his duty as mate of a sliip during the whole cutter v.

of a certain voyage, and he died before the voyage was

completed, it was held that his representatives could

not recover anything, for the contract had not been

strictly carried out by the deceased, and therefore no

right of action had accrued {j). But although, where

there is a special contract, the remedy must be on that

special contract, and therefore there can generally be

no remedy when the person suing has not himself per-

formed its stipulations, yet if the special contract has

been abandoned or rescinded by the parties mutually,

then an action will lie on a quantum meruit for what Suing- on a

has been done by the person suing [h). And where uieruu.

there has been a special contract which has not been

fully performed, but the other party has taken advan-

tage of, and benefited by, the actual performance, in

some cases a new contract will be implied to pay re-

muneration commensurate with the benefit derived

from the partial performance. Thus, if A. agrees to
'^'"^^^res

build a house for B., and he brings materials on to the

premises and partly builds the house but then aban-

dons the contract and refuses to complete, and B.

accordingly finishes the house, using the loose materials

brought on to the premises by A., a contract to pay so

much as those materials are worth will be implied,

although no action would lie upon a qiiantuiii meruit

in respect of the partial building {I). It may be stated,

as a correct general rule, that where there is a special

contract not under seal, and one of the parties refuses

to perform his part of it, or renders himself absolutely

unable to do so, it is open to the other party to at

once rescind such special contract, and immediately

sue on a c^uanfum meruit for whatever he has done

under the contract previously (m). But to entitle a

(/) Cutter V. Powell (179s), 2 S. L. C. i ; 6 T. R. 320 ; see also Hull v.

Hei()htman (1802), 2 East, 145 ; Sinclair v. Boioles (1829), 9 B. & C.

92.

[h) That is to say, for as much as it is worth ; see Brown's Law
Diet.

[1) Smnpter v. Hedges (1898), i Q. B. 673 ; 67 L, J. Q. B. 545 ; 78

L. T. 378 ; 3Iunro v. Butt {li^^S), 8 E. & B. 73S.

(in) Planche v. Colbwni (1831), 8 Bing. 14; M'ilhfrs v. Reynolds
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What refusal persoii SO to rescinci a special contract on the ground

party^to'a'^
* of the rcfusal of the other party to perform it, such

refusal must ^be absolute and unqualified, and a mere
conditional refusal will not be sufficient (n).

How the The liability of a person upon a contract may be
liability on a

i •
i

contract ujuy put au end to either

—

encfto.'^" I- By. its performance
; or

2 . By showing some excuse for its non-performance.

I. Performance Firstly, as to ihc 'pcvfoTmance of contracts.—Contracts
of contracts. ^^^ l^g^ ^^^ ^^^^ q£ ^j^^ ysiq^x, varied nature, and they

must be carried out according to the stipulations in

each particular case, attention being paid always to

the ordinary and well-known rules of construction,

e.g., that the intention of the parties shall be observed,

that the construction shall be liberal, and, failing all

other rules of construction, that the contract shall

be taken most strongly against the grantor or con-

tractor (0). The most practically useful points to

consider under this head appear to be Payment,
Tender, and Accord and Satisfaction.

I. Payment. Payment has been defined as the normal mode of

discharging an obligation (jj), and payment by a per-

son liable on a contract to the other party to it, of

the amount which is actually agreed on between them
to be payable in respect of the contract, naturally puts

an end to it and furnishes a complete performance.

Payment by But a payment made under a contract, to amount to

voinutaHiiy L" performance, must be actually made by the party, or
not a perform- gome onc ou his bclialf, and if made by some third
ance unless

_

' J
afterwards person Voluntarily, it amounts to no performance, and

accepted. docs not dcstroy the contracting party's liability, un-

less afterwards ratified and accepted by him as his

act {q). This, however, is only where payment is made
voluntarily ; if made—as by a surety—in pursuance

(18^1), 2 B. & Ad. 882 ; O'iVe*/ v. Armstrowj {1895), 2 Q. B. 418 ; 64
L. J. Q. B. 552.

(vi) iSee Lints v. Ttecs (1837), cited 2 S. L. C. 2>i-

(o) For rules of construction, see ante, pp. 25-32.
(/>) Brown's Law Diet.

(7) See Simfson v. Eggington (1856), 10 Ex. 845.
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of a legal obligation, then the contract is performed so

far as the original liability is concerned, and a new
performance is necessary, viz., the repayment to the

surety (r).

It is, of course, also necessary, to make the payment To whom

a performance of the contract, that it should be actually Jj^mrtu.*'""^

made to the creditor, or one having authority from him,

either as a particular or a general agent, to receive it.

Payment in an action to the plaintiffs solicitor is

equivalent to payment to the plaintiff; but it seems

payment to the agent of the plaintiff's solicitor does

not necessarily so operate (s).

AVhere there are several sums of money due from ifuie in

one person to another at different times, and the party as 'to'""*

^^^"'^

liable to pay makes a payment, but not sufficient to iipproiniation
•T »' J. ./ ' ot payments.

discharge his liability in respect of the whole of the

debt, the question arises. In respect of which sum is it

to operate as a performance or part performance ?

The answer to this question is known as the rule in

Claytons Case as to the appropriation of payments, and

is, that the party liable to performance, i.e., the debtor,

when he makes the payment, has the right to declare

in respect of which contract or debt the payment is

made ; and if he fails to do so, the party entitled to

performance, i.e., the creditor, has such right, and the

creditor may make the appropriation down to the very

last moment [t), which seems to mean usually at any

time before judgment {u) ; and if both fail to do so,

then the law considers the payment to be in respect

of the contract or debt which is the earliest in point of

date, commencing with the liquidation of any interest

that may be due (y). This rule as to the appropria-

{/•) As to sureties, see ante, pp. 51-55.
(s) Yates v. Freckleton (1781), 2 Doug. 625.
(t) The Mecca {1897), A. C. 286 ; 66 L. J. P. 86 ; 76 L. T. 579.

{11) Seymour v. Pickett (1905), i K. B. 715 ; 74 L. J. K. B. 413 ;

Smithv. Batty (1903), 2 K. B. 317 ; 72 L. J. K. B. 853 ; ReFriend (1897),
2 Ch. 421 ; 66 L. J. Ch. 7^,7.

[v) Clayton's Case, Divuynes v. Nohlc (1816), i Mer. 585 ; Tudor's
Mercantile Cases, i, and notes thereto ; Re Macnamara's Estate, 13

L. R. Ir. 158. This ordinary rule does not apply as between trustee

and cestui que trust; see Re Hallett's Estate {1880), 13 Ch. D. 696; 49
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This rule not tioii of payments is not, however, an invariable rule of
an invariabiu

^.^^^^ j^^it the circumstances may be looked at to see if
one,

the proper inference is that the parties intended the

transaction to fall within the rule (to). Where, under

the rule, the creditor has the right of appropriating

the money, he may appropriate it to a debt barred by the

Statute of Limitations (x), but this will not revive the

power to sueforthe balance of such debt. Thecreditorcan

only appropriate money received from, or with the know-

ledge of, the debtor (y). Where a payment is made to a

person to whom two or more debts are due, of a sum not

sufficient to satisfy all, and the debts are owing in respect

of contracts of the same date, the amount paid, unless

expressly appropriated by one of the parties, will be

apportioned betAveen the different debts (z).

A smaller Where the performance that is required by a con-

Ts^tiffactiou'' tract is the payment of a fixed sum of money, it is not
of a sreater. sufficient performance for the debtor to pay a smaller

sum, even though the parties expressly so agree, and

the party to whom the payment is made gives a receipt

expressly stating that it is received in full discharge (a).

The reason is that there is no consideraton for the

smaller sum being received in satisfaction of the

greater ; and as an ordinary simple contract requires a

consideration to support it (&), so here there must be

some consideration for the giving up of the balance.

p.ut something But if Something is given in performance of an obliga-

though of less tion of a different nature, there may be a complete
value, may be satisfaction, tliouo'h of Icss valuc I thus, a horse may
a satisfaction. , ° .

be given in satisfaction of a debt, though of much less

value than such debt. And it has been expressly

L. J. Ch. 415; 28 W. R. 732; Iiidermaur and Thwaitcs' Manual of Equity,
182, 183.

(w) The Mecca (1897), A. C. 286 ; 66 L. J. P. 86 ; 76 L. T. 579.
(.1-) Mills V. Fowkes (1839), 5 Bing. (N. C.) 455.

(y) Waller v. Lacy (1840), 9 L. J. C. P. 219.

(2) Favenc v. Bennett (1809), 11 East, 36,

[a) PineVs Case (1602), 5 Rep. 117a; Ctimher v. Wane (1719), i S.

L. C: 338 ; I Strange, 436 ; Fitch v. Sutton (1804), 5 East. 230 ; Sibrce

V. Tripp (1846), 15 M. & W. 23. A smaller siim paid by a third party
at the debtor's request may satisfy a greater {Lawder y. Peyton, 1

1

Irish Reps. C. L. 41).

{h) See ante, p, 4 1

.
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1

decided that a negotiable security such as a hiW, 'rorf''"i;i v.

note, or cheque, may operate, if so given and taken,

in satisfaction of a debt of greater amount, the

circumstance of negotiability making it, in fact, a diffe-

rent thing, and theoretically more advantageous than

the original debt, which was not negotiable (c), a

decision which we can best reconcile with the general

principle, and common sense, by saying that the general

principle is to be taken very literally, and not to be

extended. Where there is any doubt or disagreement

about the amount of a debt, and in all cases of unliqui-

dated demands, the rule that a smaller sum cannot

satisfy a greater does not apply ; nor does it if the time

for payment is accelerated, or any other advantage

given to the payee, for in such cases there is a con-

sideration—in the one case the settlement of doubts,

and in the other the obtaining the money before it

would be otherwise paid (d). And where a less sum smaiicr sum

was tendered after the time for payment, and retained ""^° i^^'u^ity.

in discharge of a larger sum Avhich was to become due

in default of payment of the lesser sum, it was held

that the receiver could not retain the sum paid other-

wise than as a complete discharge (c). Although a Remittance in

debtor, who disputes the amount claimed from him,
o"'disputec?'^

remits a smaller sum to his creditor in entire satisfaction "laim.

of his demand, yet if the creditor retains it, giving a

receipt simply on account, he may still sue for the

balance (/).

Following out the principle dealt with in the lix^t FonJ:es y. Beer.

paragraph, it has been held that an agreement (not

under seal) betAveen a judgment debtor and his judgment
creditor, that in consideration of the debtor paying

down part of the judgment debt and costs, and on con-

dition of his paying to the creditor the residue by
instalments, the creditor would not take any proceedings

(c) Sibree v. Tripp (1846), 15 M. & W. 23 ; Goddard v. O'Brien (1882),

9 Q. B. D. 37 ; I S. L. C. 373.
{d) See notes to Cumber v. Wane, i S. L. C. 338 et seq.

(e) Johnson v. Colqvhoun (1883), 32 W. R. 124.

(/) Ackroyd v. Smithies (1885), 54' L. T. 130 ; qo J. P. 358 ; Drnj v.

M'Lea (1889), 22 Q. B. D. 610 ; 58 L. J. Q. B. 293 ; 60 L. T. 947.
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A smaller sum
may satisfy a
greater if a

receipt under
seal is given,

or on a com-
position under
the Bank-
ruptcy Act,

Private
arrangements
with creditors.

Performance of

a contract may
may sometimes
by presumed.

on tlie judgment, v^a.s nudicm 2Jactum, being witliout con-

sideration, and did not prevent the creditor, after pay-

ment of the whole debt and costs, from proceeding to

enforce payment of the interest upon the judgment (g).

The payment of a smaller sum may, however, operate

in satisfaction of a greater if the receipt is under seal,

for this would be a deed which, as we have seen, re-

quires no consideration to support it, and operates also

by way of estoppel (h). And under the Bankruptcy

Act, 1890 (i), a statutory majority of creditors may,

as therein provided, and subject to the Court's con-

firmation, agree to accept a composition in satisfaction

of their debts, which will be binding on the other

creditors, and the payment of which composition will

discharge the debtor. Irrespective of this, a private

composition with creditors, whereby each creditor

agrees to take a smaller sum than what is due to him,

has always been held to be good ; but this is no rdal

exception to the general rule that a smaller sum cannot

satisfy a greater, for there is a consideration, viz., the

forbearance by other creditors (j). It may be here

mentioned that all private arrangements with creditors

require noAv to be registered within seven days of their

first execution, and are, generally, governed by the

Deeds of Arrangement Act, 1887 (k).

Performance of a contract will in some cases be

presumed until the contrary is shewn, e.g., from lapse

of time ; and where there is money coming due from

time to time, e.g., rent, the production of a receipt for

a payment will be presumptive evidence that all rent

that has become due before that date has been paid.

But a receipt, even for any particular sum, is not

conclusive evidence of payment of that sum, but, like

(7) Foakes v. Beer (1884), 9 App. Cas. 605 ; 54 L. J. Q. B. 130 ; 51

L. T. 833 ; and see also Underwood v. Underwood {1894), P. 204 ; 6$
L. J. P. 109 ; 70 L. T. 390.

(h) Ante, pp. 16, 17. (*) S3 & 54 Vict. c. 71, s. 3.

{j) Good V. Cheesman (1831), 2 B. & Ad. 335 ; Fitch v. Sutton (1804),

5 East, 230.

(k) 50 & 51 Vict. c. 57 ; and see also 51 & 52 Vict. c. 51, ss. 7, 8,

requiring deeds of arrangement affecting land to be registered at the

Land Registry Office.
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Other presumptions generally, the fact of the receipt

may be controverted (l).

Payment should strictly be made in money or bank- Kffect of

notes, but if a cheque is given and received, that operates cheque,

as payment unless and until dishonoured. If a

cheque is given in payment, the payee is guilty of

laches if he does not present it for payment within

the proper time, so that if in the meantime the banker

fails, having sufficient assets of the customer in his

hands, the person to whom the cheque was paid has

no further claim for payment against his debtor, and

can only prove against the banker's estate (v^). So, orbya

also, a bill of exchange or other negotiable security security.

may operate as payment, and during its currency the

remedy for recovering the debt is suspended (n) ; but,

upon the dishonour of the instrument the original

remedy revives, unless it be then outstanding in the

hands of a third person for value, in which case it does

not (0). On the dishonour of a bill, note, or cheque

given in payment, the creditor may sue either for the

orioinal debt, or oji the instrument itself.

If a creditor expressly or impliedly requests his Paymeut by

debtor to make payment by transmission through the tinough'th"

post, the debtor is safe in adopting that course, p^**'-

provided he properly addresses and posts the letter

;

but unless there is such a request made, either ex-

pressly or impliedly, if the money is lost in trans-

mission, the debtor will have to pay it over again,

as posting the remittance, without authority to thus

transmit it, cannot in itself constitute payment (p).

However, if a creditor residino- at a distance from his

debtor writes a letter by post simply requesting the

(/) Phillips V. Warren (1845), H M. & W. 379.
(m) See liereon, ante, j)p. 196, 197.

(n) Per cur. Belshaio v. Bush (1851), 11 C. B. 191 ; Simon \. Lloyd
(1836), 2 Cr. M. & R. 187 ; Byles on Bills, 374 ; Bx parte Matthctc, re

Matthno (1884), 12 Q. B. D. 506 ; 32 W. R. 813 ; 51 L. T. 179.

(0) Puckford V. Maxivell (1794), 6 T. R. 52 ; Price v. Price (1847),
16 M. & W. 232 ; Gunn v. Bukkow (1877), 10 Oh. Anp 491 ; 44 L. J.
Ch. 732.

(p) See Chitty on Contracts, 629.

S



2/4 OF THE LIABILITY OX CONTRACTS.

debtor to send a cheque, this is an impHed request

or authority to send the cheque by post, and the debtor

is safe in adopting that course, and not liable to be

again called upon to pay, although the cheque never

reaches the creditor, but is stolen in the course of

transit through the post, and cashed by the thief (2).

Pennington y. But the mere fact that a debtor has for many years
Crossley. . . . .

«/ ./

been in the habit of making remittances through the

post, to which course the creditor has never raised any

objection, does not in itself constitute a request or

authority by the creditor to make payment in this

way, and the transmission is at the debtor's risk (r).

2. Tender.

What will

constitute a
valid tender.

By tender is meant the act of offering a sum of

money in satisfaction of some claim. If it is accepted,

it of course is payment ; but if refused, it is simply a

tender, and amounts to a performance as far as the

debtor is able of himself to effect performance. The
advisable course to be taken by a person on whom a

claim is made of a pecuniary character (reduced or

reducible to a certainty), and who admits a liability but

not to the full amount claimed, is to tender to the other

person the amount which he admits. It is important

to properly understand what will be a valid tender, and

how a valid tender may be made.

A tender may be made either by the debtor or some
one on his behalf, and either to the creditor personally,

or some one who has been duly authorised by him to

receive the money (s), e.g., if a solicitor writes for pay-

ment of a debt, tender may be made to him. The
tender must be made of the actual debt that is due,

and nothing less than it, but tender of an amount in

excess of the debt is a perfectly good tender provided

change is not required, or, if required, provided that no

(q) Norman v. liicketts (1886), 31 Solicitors' Journal, 124; Law
(Students' Journal, 1887, p. 6.

(;•) J'vnnimjlon v. Crossley (1897), yy L. T. 43.
(s) Moffat V. Parsons (1814), 5 Taunt. 307 ; Fincli v. Boning (1879),

4 C. P. I). 143. A tender to one of several joint creditors, or by one
of several joint debtors is good, ofieraling as tender to or by all {Douglas
V. Patrick (1790), 3 T. R. 683).
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objection is made to the tender on that ground {t).

The tender must be made before any action has been

commenced for recovery of the sum claimed.

To constitute a vahd tender it is not sufficient for in making a

the debtor to merely say he will pay the money, or ^oney shouia

even that he has it with him ; there must be an actual ''«> actually

1 • !• • 1 /• 1 • T T 1
produced.

production of the money itself, unless, indeed, the cre-

ditor expressly dispenses with the production of it at

the time {u). The tender must always be absolute and Tender must

unconditional : for instance, in case a receipt is wanted, dTtional"

the proper course is for the debtor to bring a stamped

receipt with him, and ask the creditor to sign it and
pay the debtor the amount of the stamp (v). So also

a sum offered, if the creditor will accept it, in full dis-

charge of a larger sum claimed, has been held not to

be a valid tender {w). It seems a tender under protest But a tender

is good, if it does not impose any conditions on the
"ooj."^^

^'^°*^^^'^ "

creditor {x).

A tender must (except as is presently mentioned) be in what money

made in money or bank-notes. It is provided that a
^e'^made."^''^

tender of Bank of England notes payable to bearer on
demand, is a valid tender for all sums above £c^, ex=

cept by the Bank itself or any branch thereof (2/). It

is also provided [z) that a tender of money in coins

which have been issued by the Mint and have not been
called in by proclamation and are of current weight shall

be a legal tender—in the case of gold coins, for the

payment of any amount ; in the case of silver coins, for

the payment of any amount not exceeding 405. ; and
in the case of bronze coins, for the payment of any
amount not exceedingr is.

Although a tender should usually be actually in when country

money or Bank of England notes, yet a tender of "hequeTare a

notes or
cheques a

good tender.

(t) Dean v. James (1833), 4 B. & A. 546.
(m) Thomas v. Evans (1808), 10 East, loi ; Douqlas v. Patn'ric (1700).

3 T. R. 683. ^ '

(v) Laing v. Header (1834), i C. & P. 257.
[w) Evans v. Judkins (1815), 4 Camp. 156.
(x) Scott V. Uxbridge Rij. Co. (1866), L. R. i C. P. ^96; Greenwood

V. Sutcliffe (1892), I Ch. i.

(2/) 3 & 4 Wm. IV. c. 98, s. 6. {z) 33 Vict. c. 10, s. 3.
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Person teudcr-

iug- must
reinaiu readj'

to pay the

money at any
time after-

wards.

Effect ol a

teuder.

3. AC3ord and
Bati>factiou.

country notes, or of a draft or cheque on a banker, is

valid if a creditor at the time raises no objection to the

tender being made in that way (a).

If a creditor rejects a tender that is made to him by
his debtor, yet he has afterwards a right to demand pay-

ment of the amount previously tendered, which if re-

fused will make the position the same as if no tender

had been made [h] ; for the very principle of tender is,

that the person was then ready, and afterwards remained

ready, to pay the amount tendered (c).

The effect of a tender as a defence is, that if it is

the fact that the amount tendered was the whole

amount due, it bars any claim for subsequent interest,

and the debtor will be entitled to his costs of any action

that may subsequently be brought against him (d). On
any action being brought, the proper course for the

defendant to take is to set up the tender in his state-

ment of defence, and pay the money into court ; and

payment into court must, in fact, always accompany a

plea of tender. If a defendant sets up tender as a

defence, he thereby, naturally, admits the contract, and

a liability on it to the amount of the tender (c).

Accord and satisfaction is a defence in law to a claim

in contract or in tort (/) consisting of two parts, viz.,

(i) The accord, i.e., a mutual agreement to accept and

to pay or do something in satisfaction of the cause of

action, and (2) The satisfaction, -i.e., the actual payment

or doing of the sum or thing agreed on (</) ; it therefore

amounts to a performance of a contract, though not in

the way originally agreed on, and furnishes an answer

to any action on it (h). The value of the satisfaction

(a) Polglass v. Oliver (1831), 2 A. & J. 15 ; Jones v. Arthur (1840),

8 Dowl. 442.

(6) The demand must be personal, and not by letter, Edwards v.

Yates {1826), R. & M. 360.

(c) Huyioard v. Hayne (1802), 4 Esp. 93.

(d) 8ee Dixon v. Clark (1848), 5 C. B. 365.

(e) Indermatir's Manual of Practice, 129.

(/) See Boosi-y v. Wood (1865), 3 H. & 0. 484, action for libel.

(;/) Sec per Maule, J., in Gahrici v. Dresser (1855), 15 C, B. 628.

(h) See Bloke's Case (1604), 6 Rep. 43b.
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cannot be inquired into, provided it is shewn that it is

of some value (i) ; but if an accord and satisfaction has

been brought about by means of any fraud, it will be

set aside on application to the Court, in the same way
than any contract induced by fraud may be set aside (/).

Secondly, as to excusesfor the non-performcmce of contracts ; u_ Excuses

and these may be various, both from the different
pei.fOTm^n°e of

natures of contracts themselves, and from the cir- contracts,

cumstances that may arise in particular cases to justify

a contracting party in not carrying out his contract.

Of these excuses it is proposed in this chapter to con-

sider the following, viz., Statutes of Limitation, Set-off,

and Release. The subject of fraud or illegality in a

contract, forming a valid excuse for its non-performance,

is specially considered in the next chapter. The sub-

ject of bankruptcy and composition with creditors is

beyond the scope of this work ; and with regard to

incompetency of a party to contract, this matter has

already been sufficiently dealt with [Ic).

The Statutes of Limitation are certain statutes j. statutes of

which have been passed for the purpose of establish-
Limitatiou.

ing fixed periods or limits after which actions cannot

be brought, and claims, or the remedies whereby such

claims might have been enforced, are extinguished

and arone. There are several of these statutes, and

different periods are fixed within which different actions

must be brought {l). To take contracts by record and

(t) PineVs Case (1602), 5 Rep. 117a; Curlewis v. Clarke (1849), 18

L. J. Ex. 144.

(/) Stewart v. Great Western By. Co. {1865), 2 De G. J. & S. 319.

(k) See ante, chap. vii. p. 240, et seq.

(l) The following are some of the chief periods of limitation :

—

On a specialty contract . . . . . .20 years.

But with regard to a mortgage of land, although under
seal, an action for the principal money secured by it must
always be brought within twelve years {Sutton v. Suttcn
(i883),22Ch. D. 511 ; 52 L. J. Ch. 333 ; 48 L. T. 95) ; and
this is the same even though there is besides the mortgage
a collateral bond by the moi'tgagor (Fearnside v. Flint

(1883), 22 Ch. D. 579 ; 52 L. J. Ch. 479 ; 48 L. T. 154). If,

however, there is a collateral bond by a third person,

the period is then twenty years as to him (Be Powers,
Lindsell v. Phillips (1885), 30 Ch. D. 291) ; and this is so

even though he is joined by the same instrument {Pe Frisby,
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As to records

and specialties.
specialty first. It is provided tliat all such actions must

be brought within twenty years after the cause of such

action or suit accrued, and not after {m), but if any

person shall be an infant, /erne covert, or non compos mentis

at the time when the cause of action accrues, then such

person is at liberty to commence the action within the

like time after becoming of full age, discovert, or of

sound memory {n) ; and if any person or persons agrdnst

whom there shall be any such cause of action is or are.

Allison V. Frisby (1889), 61 L. T. 632 ; 38 W. R. 65). See

further hereon Indermaur and Thwaites' Manual of Equity,

202, 203. Only six years' arrears of interest can be sued for

on a mortgage of land, but a mortgagor will not be allowed

to redeem without paying all arrears of interest [Re Turner,

Turner v. Spencer (1894), 43 W. R. 1 55 ; and see Ec Lloyd,

Lloyd V. Lloyd (1903), i Ch. 385 ; 72 L. J. Ch. 78 ; 87
L. T. 541). As regards what arrears of rent can be re-

covered by a landlord against his tenant, the rule is six

years, but if there is a covenant under seal to pay, then

twenty years. See ante, p. 83, note (v).

For recovery of share of personality under an intestacy (23

& 24 Vict. c. 38, s. 13, and see hereon, Re Johiison, Sly v.

Blake (1885), 29 Ch. D. 694 ; 52 L. T. 682 ; 33 W. R. 502)

To recover a dividend declared by a company {Re Severn

and Wye and Severn Bridge Raihvay (1896), i Ch. 559 ;

65 L. J. Ch. 400 ; 74 L. T. 219)
For recovery of land and arrears of rent or mesne profits,

against a wrongful owner ......
For recovery of an annuity charged upon land (see hereon

Hughes v. Coles (1884), 27 Ch. D. 231 ; 53 L. J. Ch. 1047 ;

51L. T. 226; 32W. R. 27)
For recovery of a legacy .......
On a simple contract .......
For libel

For assault .........
For false imprisonment.......
For slander (dating in slander by words actionable per se

from the utterance, and when not so actionable per se

from the actual happening of the damage) .

For penalty by common informer .....
To recover an advowson three successive adverse incum-

bencies, or sixty years, whichever is the longer, but in

no case after ........
It has been held that the Statutes of Limitation apply so as to bar

claims against the separate estate of a married woman (Re Hastings

Estate, Hallet v. Hastings (1887), 35 Ch. D 94 ; 56 L. J. Ch. 631 ; 57

L. T. 126; 3S W. R. 584).

(m) 3 «& 4 Wm. IV. c. 42, s. 3. It has been held that judgments come
within 'the Real Property Liniitation Act, 1874 {37 & 38 Vict. c. 57,

s. 8), and, in the absence of ))art payment or acknowledgment in

writing, are barred by the lapse of twelve years (Jay v. Johnstone (1893),

I Q. B. 189 ; 62 L. J. Q. B. 128 ; 68 L. T. 129).

(n) There was also by this statute a further period allowed in the

case of the absence of the creditor bej^ond seas, but this is not so now
(i9^«& 20 Vict. c. 97, s. 10).

20 years.

20 years.

12 years.

12 years.

12 years.

6 years.

6 years

4 years.

4 years.

years,

years.

100 years.
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at the time of sucli cause of action accruing, beyond the

seas, then the person or persons entitled to any such

cause of action may commence the action within the

like time after the return of such person or persons from

beyond the seas (o). It is also provided that if there

shall have been any acknowledgment of the debt in

writing signed by the party liable or his agent, or any
part payment or part satisfaction, then there shall be

a like period of twenty years from such acknowledg-

ment, part payment, or part satisfaction (/;).

To next take simple contracts, it is provided that all As to simple

actions thereon must bo brought within six years of
'^°"'''''*'^'^*

the cause of action arising, and not after (q). But if

the'person to whom any such cause of action accrues is at

the time an in^unt, feme covert, or non C07ii2ws mentis, then

such person may commence the action within the like

period after becoming of full age, discovert, or of sane

memory (r) ; and if any person or persons against whom
there shall be any such cause of action is or are at the

time of its accrual beyond seas, then the person or

persons entitled to any such cause of action may bring

the same within the like period after his or their return

from beyond seas (s). No part of the United Kingdom Meauin- of

of Great Britain and Ireland, or the islands of Man, "''^'y°"'i

.
seas.

Guernsey, Jersey, Alderney, and Sark, or any island

adjacent to any of them, being part of the dominions

of His Majesty, is " beyond seas " within the meaning
of this provision (;;).

Such, then, being the chief legislative enactments as The statutes

to the limitation of actions on contracts, it follows that,
"^ ^^''^"''^•^•o"

if the periods allowed go by, generally speaking there on'y bar the

as to contracts
only bar tl

remedy, u(

IS no further remedy on the contract ; it should how- the right.

(o) 3 & 4 Wm. IV. c. 42, s. 4.

(p) .Sect. 5. {q) 21 Jac. I. c. 16, s. 3.

(/•) There was also by this statute a further period allowed in the
case of the creditor being beyond seas, but this is not so now {19 & 20
Vict. c. 97, s. 10).

[s) 4 & 5 Anne, 0. 16, s. 19. Where there are several persons jointly
liable on a contract, some only of whom arc beyond seas, time runs
against those that are here, notwithstanding the absence of the other
or others (19 & 20 Vict. c. 97, s. 11).

{t) 19 & 20 Vict. c. 97, s. 12.
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begins to run
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right of
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ever, be observed that tbese statutes do not discharge

the debt, but simply bar the remedy by action, so that

a person having a Hen will continue to have that lien,

although his debt is statute-barred and therefore he

cannot bring any action to recover it {ic). With regard

to the further periods allowed in the case of disabilities, it

should be observed that the disability must be existing

at the time of the accrual of the cause of action, and no

disability commencing afterwards will be of any effect

;

for when once the time of limitation has begun to run

nothing will stop it (v). Thus, if at the time of the

accrual of a liability under a contract, the person who
has incurred such liability is here, though he goes

beyond seas the next day, yet the party having the

right against him has no further time allowed him to

enforce that right, though he would have had, if the

other had been actually beyond seas at the time of the

liability accruing. Nor will ignorance that a right of

action existed, prevent the statute running, unless

indeed the ignorance is produced by the defendant's

fraud, and no reasonable diligence could have enabled

the plaintiff to discover his rights, for here the statu-

tory period only commences with the discovery of his

rights. This is an equitable rule, which now, since the

Judicature Acts, universally prevails (w).

But, notwithstanding these provisions, the debt may
be revived, or the Statutes of Limitation prevented

from applying, by a signed acknowledgment of the

debt being given, or by the payment of interest, or

part payment of the debt by the debtor, or by the

creditor issuing a writ of summons.

(lo) Per Lord Eldon in Spears v. Hartley, 3 Esp. 81 ; Be Carter,

Carter v. Carter (1886), 34 W. R. 57 ; 53 L. T. 630. This is different to

the Statutes of Limitation relating to land, which not only bar the

remedy, but also the right. As resulting from what is stated in the

text, it has been held that where a legacy is given by a testator to his

debtor, and at the testator's death the debt is statute-barred, yet the

executor is justified in setting off the statute-barred debt against the

legacy (Coates v. Coates (1864), 7,2, L. J. Ch. 448).

{v) Rhodes V. Smcthurst (1840), 6 M. & W. 351 ; Gregory v. Ilurrill

(1826), 5 B. & 0. 341.

[w) Gihhs V. Guild (1882), 9 Q. B. D. 59 ; 46 L. T. 248 ; Barher v.

Houston, 18 L. R. Ir. 475 ; Armstrong v. Milhurn (1886), 54 L. T. 723.
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1

An acknowledgment to take a case out of the wiiat win be

statutes, as regards debts by record and specialty, was 'acknowiud!?-

alwavs required to be in writing (:c), but as regards ^^"^ '''* *:"^^^

J I O ^ /'
_ _

o a case out ot

simple contracts, formerly a verbal admission of tbe the statutes of

debt was sufficient, provided it contained an express

promise to pay, or was in such distinct and unequivocal

terms that a promise to pay upon request might reason-

ably be inferred from it, which was an essential (y)

;

so that where the acknowledgment set up was in the

following words :
" I know that I owe the money,

but I will never pay it," it was held this was no

sufficient acknowledgment, because the very words

negatived a promise to pay (z). This is still what

must be the nature of an acknowledgment to take the

case out of the statutes, so that, in every case where it

is disputed whether words used do or do not amount
to an acknowledgment, the criterion is, Do they con-

tain an actual promise to pay, or can such a promise

be inferred ? (a). It seems that an unqualified admis-

sion of an account being open, or one which either

party is at liberty to examine, implies a promise to pay

the debt found due (b). An acknowledgment may be couditiouai

conditional on a certain event happening, but in such '"^cknowiedg-

a case the plaintiff, to entitle him to recover, must
prove that the condition has been performed, or that

the event has happened (c).

A mere oral acknowledgment will not, however. An acknow-
1 (v;-,r •, I 1 '111 T 1 ledgment mustnow be sumcient, tor it has been provided by Lord now always be

Tenterden's Act {d), that no acknowledgment or pro- *° ^"ting-.

mise by words only, shall be sufficient unless in writing

signed by the party chargeable therewith (c) ; but by

(x) 3 & 4 Win. IV. c. 42, s. 5.

(y) Williams v. Griffiths (1849), 3 Ex. 335 ; Smith v. Thome (1852),
18 Q. B. 134.

(2) A'Courtv. Cross (1825), 3 Bing. 328. See also Green v. Humphreys
(1884), 26 Ch. D. 474 ; 53 L. J. Ch. 625 ; 51 L. T. 42 ; Jiipp v. Powell
(1885), I C. & E. 349 ;

Quincey v. Sharp (1876), 45 L. J. (Ex.) 347.
(a) See Pryke v. Hill (1898), 79 L. T. 738.
\h) Banner v. Berridge (1881), 18 Ch. D. 254 ; 50 L. J. Ch. 630 ; 44

L. T. 680 ; 29 W. R. 844.
(c) Tanner v. Smart (1827), 6 B. & C. 638.
(d) 9 Geo. IV. c. 14, s. I.

(e) It is, however, expressly provided in this section " that nothing
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the Mercantile Law Amendment Act, i856(/), it is

enacted that such an acknowledgment may be signed

Effect of an by an agent of the party duly authorised. In the

mentTy'^oue of case of Several persons being liable jointly upon a con-

d^bT'^l''*'^"'^
tract, and one of them giving an acknowledgment,

though without the consent or knowledge of the other,

or others, -it was formerly held that it took the case

out of the Statutes of Limitation, not only as against

that one, but against all {g). The contrary is, how-

ever, now the law, it having been provided by Lord

Tenterden's Act {h), that an acknowledgment given

by one shall only operate to revive or keep alive a

debt against the particular person giving such acknow-

ledgment. It has, however, been decided under this

enactment that where one of several executors gives

an acknowledgment of a debt of his testator, that

is sufficient to revive the debt as against the testator's

personal estate {i), but it is otherwise with regard to a

claim against land {j).

An acknow- An acknowledgment must be made before any action

be before
""""

is brought Qc). The person to Avhom the acknowledg-
action. ment should properly be made is the creditor, and an

acknowledgment of a simple contract debt is insufficient

unless made to the creditor or his agent {I) ; but an

acknowledgment of a specialty debt will, it seems,

suffice though made to a stranger {m).

Payment of As to payment of interest, or part payment of the

debt, made by the debtor or his agent (w), this always
interest or

part payment
of principal.

therein contained shall alter, or take away, or lessen the effect of any
payment of any principal or interest made by any person."

(/) 19 & 20 Vict. c. 97, s. 13.

((/) Whiicomhe v. Whiting (1781), i S. L. C. 579 ; Dougl. 652.

(h) 9 Geo. IV. c. 14, s. I.

(i) Be Macdonald, Dick v. Fraser (1897), 2 Ch. 181 ; 66 L. J. Ch.

630 ; 76 L. T. 713.

(/) Asthury v. Asibury (1898), 2 Ch. iii ; 67 L. J. Ch. 471 ; 78
L. T. 494-

(/() Buteman v. Finder (1843), 3 Q. B. 574.
{I) Stamford Banking Co. v. Smith (1892), I Q. B. 765 ; 61 L. J. Q.

B. 405 ; 66 L. T. 306.

(m) Moodie v. Bannister (1859), 4 Drew. 432. See also i S. L. C. 590.
(n) See as to the necessity of the payment being by the debtor or a

person who is properly speaking his agent, Neivbold v. Smith (1886),

33 Ch. B. 127 ; 55 L, J. Ch. 788 ; 55 L. T. 194 ; 34 W. R. 690.
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has been, and is still, sufficient to take a case out of the

Statutes of Limitation, and it matters not that the

payment is made after the statute has barred the debt.

The part payment, whether made to the creditor or his

agent, is indeed evidence of a fresh promise to pay, and

it must therefore be made under such circumstances

that a promise to pay the balance may be inferred (o).

Where there are accounts with items on both sides,

the mere o-oinsf throuuh them and strikinof a balance

does not take the case out of the statute ; but if it is

expressly agreed that certain items on the one side

shall be set off against and satisfy certain statute-

barred items on the other side, and this then leaves

a balance consisting of items not statute-barred, the

full balance can be recovered (j)). In the case of Effect of such

several persons liable jointly upon a contract, in the onroHevCTai

same way that it was formerly held that an acknow- p'"' debtors,

lodgment by one would take the case out of the

Statutes of Limitation as against all, so in the case of

part payment of principal, or payment of interest, by

one, it was also held that it extended to all (q). The
contrary is, however, now the law, as the Mercantile

Law Amendment Act, 1856 (r), enacts that part pay-

ment, or payment of interest, by one, shall only

operate to keep the debt alive, or to revive it, as

regards the particular person making such payment (.s).

But this provision does not govern cases coming within Differences as

the Real Property Limitation Act, 1874, and as to all governed'br

such cases, if there are joint debtors (e.g., joint mort-
Lf^'itau'"''*^

gagors of land), a part payment, or payment of interest. Act, 1874.

by one, will keep the debt alive against all, the reason

being that there is not in the Real Property Limita-

tion Act, 1874, any corresponding provision to that in

(o) Morgan v. Rowlands (1872), L. R. 7 Q. B. 493 ; Re Rainforth,
Guytme v. Gwynne (1880), 49 L. J. Ch. 5 ; 41 L. T. 610.

(p) Chitty on Contracts, 688.

(g) Whitcombe v. Whiting (1781), i S. L. C. 579; Dougl. 652.
(r) 19 & 20 Vict. 0. 97, s. 14.

(.s) However, if one partner makes a part payment, or pays interest

in respect of a debt of the firm, this would be presumed to be within
the scope of his authority, and would revive the debt or keep it alive,

not merely as against him, but against the whole firm, Goodwin v. Parton
(1S80), 42 L. T. 568).



284

Issuing' of

process to

prevent
Statutes of

Limitation
applying.

2. Set-off.

Former rules

as to set-off.

OF THE LIABILITY ON CONTRACTS.

the Mercantile Law Amendment Act, 1856, and there-

fore the common law principle with regard to the

matter still prevails (/).

A creditor cannot, by merely issuing a writ of sum-
mons to recover his debt, keep it alive for an indefinite

space of time. The writ will primarily only remain in

force for twelve months, but if not served it may
by leave be renewed for six months, and so on from

time to time, on its being shewn that reasonable efforts

had been made to serve it, or for other good reason

;

and so long as the writ having originally been issued

before the debt was statute-barred, is thus kept on foot,

the debt will be kept alive (it).

Set-off is a demand which the defendant in an action

sets up against the plaintiff's demand, so as to counter-

balance that of the plaintiff, either altogether or in part.

Thus, if the plaintiff sues for £^0 due on a note of hand,

the defendant may set off a sum due to himself from

the plaintiff for merchandise sold to the plaintiff; and

if he pleads such set-off in reduction of the plaintiff's

claim, such plea is termed a plea of set-oft'. A set-off"

may therefore be defined as a claim which a defendant

has upon a plaintiff', and which he sets up or places

against the plaintiff's demand.

Refore any statute upon the subject, a defendant was

not allowed to set-off any claim he had against the

plaintiff", though he might claim a right to reduce or

defeat the plaintiff's demand on account of some
matter connected therewith, e.^., in an action for money
received by him he might claim to make certain deduc-

tions out of the money received by him, by way of

commission or otherwise ; but if he had simply some
independent counter-debt against the plaintiff', he must

have brought a cross-action to recover it (x). In equity

the rule was somewhat different, being much more ex-

tensive, for there, whenever there was some mutual

(l) Re Frishy, Allison v. Frishy (1890), 61 L. T. 632 ; 38 W. R. 65.

(u) Indermaur's Manual of Practice, 67.

{x) Chitty on Contracts, 690.
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credit between the parties, set-off Avas allowed. How-

ever, by the Statutes of Set-off (//) all mutual debts

were allowed to be set-off, and this even although such

debts were of a different nature. But under the

Statutes of Set-off only deUs were allowed to be set-

off, and so the law remained until the coming into

operation of the Judicature Acts, 1873 and 1875, Kuie now.

when it received a great extension, the provision on

the subject now being that a defendant in an action

may set off, or set up by way of counter-claim against

the claims of the plaintiff, any right or claim, whether

siich set-off or counter-claim sound in damages or not, and

such set-off or counter-claim shall have the same effect

as a statement of claim in a cross-action, so as to enable

the court to pronounce a final judgment in the same

action both on the original and on the cross-claim {z).

But the court or a judge may, on the application of

the plaintiff before trial, if in the opinion of the court

or judge such set-off" or counter-claim cannot be con-

veniently disposed of in the pending action, or ought

not to be allowed, refuse permission to the defendant

to avail himself thereof («). The student will observe

that the great alteration and extension of the principle

of set-off that is made by the Judicature Acts is, that

anything, even a mere claim for damages, may be set-

off or counter-claimed for, whereas formerly it must

have been liquidated, or of such a nature as might be

rendered liquidated, without an actual verdict to liqui-

date it ; and under such a counter-claim the defendant

may now not merely reduce or nullify the plaintiff's

claim, but may recover any balance due to him from

the plaintiff {I).

(y) 2 Geo. II. c. 22 ; 8 Geo. II. c. 24, now repealed by the Statute
Law Revision Acts, 1879 and 1883.

(z) The right of a defendant to set-off exists only where the debt or
claim is enforceable by action, so that a debt arising from the unen-
forceable promise of an infant, or barred by the Statutes of Limita-
tion, or arising from an oral contract which should have been in Avritin<T,

l)y reason of the provisions of the Statute of Frauds (sect. 4) or the
Sale of Goods Act, 1893 (sect. 4), cannot be set otf {Rcndey v. liaidey

(1876), L. R. I Q. B. 460 : 45 L. J. Q. B. 675 ; 35 L. T. 191).

(a) 36 & 27 Vict. 0. 66, s. 24 (3) ; Order xix. r. 3.

(b) See Re Milan Traymiays Cn., ex iHirle Theys (1883), 22 Ch. J). 122 ;
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3. Keicase. By relcasG, as applied to contracts, is meant some
act whicli operates as an extinguishment of a person's

liability on a contract, and it may occur either where

the contractee expressly exonerates or discharges the

contractor from his liability, or impliedly where the

same effect takes place by the act of the law. An
express release may be by an instrument under seal, in

which case no consideration is necessary to its validity

and effect ; or provided there be a valuable considera-

tion for the release, it need not be under seal, if it is

made before breach, and also provided the original

contract was not under seal, though if the original con-

tract was under seal, then it can only be discharged by
a release under seal. After breach, a release must be

under seal, unless, being founded on a valuable con-

sideration, it can operate, as it may possibly do, as an

accord and satisfaction (c). A contract of record may
be discharged by a release under seal (d).

A release can only generally operate to discharge the

liability of the person to whom the release is given.

But in the case of several joint contractors a release

given to one will operate to discharge all, and this even

though the contract be several as well as joint, the

reason of which is apparent, for if it did not so operate,

the effect would be that any co-contractor from whom
the amount Avas recovered would have a right over for

contribution against the one released, so that the release

would really be without effect (e).

Covenant not Although ouo of two joint creditors can give a
to sue given by peiej^ge yet a covenant not to sue sfiven by one of two
one 01 two ... o i'

joint creditors, joint Creditors does not so operate, and cannot be set

up as a defence to an action brought by both (/).

An instance of release by operation or implication of

48 L. T. 213 ; 52 L. J. Ch. 29; 31 W. R. 107. As to the true dis-

tinction between set-off and counter-claim, see Indennaur's Manual
of Piaetice 108. (r) As to wliieii see unle, p. 276.

id) Barker v. St. Qttentm (1844), 12 M. ct W. 441.
('') Chitty on ('ontracts, 649.

(/) Walmcdi'y v. Cooptr (1839), 11 A. & E. 221,

A release

given to one
ol several

joint-cou-

tractors dis-

charges all.
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law occuri-ed formerly where a creditor died having Kiiect of a

appointed his debtor executor of his will, for here, po'iuting'ms

as the debtor, as executor, is the person entitled ^^'^^^°\
' ' i

_ executor.

to receive the debts, and the debt is due from

himself, and he cannot sue himself, the debt was at

law gone. But in equity he would have been a trustee for

the benefit of the persons entitled under the will or the

next-of-kin, and it is now provided by the Judicature

Act, 1873 (fj), that where there is any variance between

the rules of law and equity, the rules of equity shall

prevail. Another instance of release by operation of Or of a wom.in

law, which might until lately have occurred, was where ™eMor!°°

a man married a woman to whom he was indebted ; but

in equity any such debt might always have been kept

alive by the agreement of the parties prior to marriage

by way of settlement, and the same provision in the

Judicature Act applies here, and now in marriages on

or since ist January 1883, the debt will remain to her

separate use (h).

If a person pays money in performance of some Money paid

contract under compulsion of legal process, and after- "ufslon oT

wards he discovers that it was not due

—

cm., in the '^='*i process

.
'^ cannot after-

case or an action brought to recover money, and the wards be

defendant in such action, Avho has already paid the bact'^'^^

amount, being unable to find the receipt, or prove the

payment without it, has to pay the amount over again,

but subsequently finds the receipt—he cannot sue to

recover back Avhat he has thus paid (i).

Money paid under mistake of fact can be recovered Money paidIT., ' r A •-!-» 1 • nnder mistake.
back agam ; thus, 11 A., owmg B. money, pays him,

and then A.'s agent, not knowing that the amount has

been paid, also pays B., the amount can be recovered

back by A. (/.). But money paid under a mistake of

law cannot be recovered back ; thus, if A., against

ig) 36 & 37 Vict. c. 66, s. 25 (11).

(h) 45 & 46 Vict. c. 75, s. 2.

(i) Marriott v. Hampton (1797), 2 S. L. C. 409 ; 7 T. R. 269 ; Cadaval
V. Collins (1836), 4 A. & E. 866; Moore v. Fvlham Vestry (1895), i

Q. B. 399 ; 71 L- T. 862 ; 43 W. R. 277 : 64 L. J. Q. B. 226.
{k) See as an instance of the recovery of money [>aid under mistake,

King V. Stewart (1892), 66 L. T. 339.
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whom B. makes a claim, pays the amount under a

mistaken impression that he is legally liable, and then

finds out the law is the other way, he cannot recover

the amount he has paid (/). But this rule, that money
paid under mistake of law cannot be recovered, does

not apply to a payment made under such a mistake

to an officer of the court. Thus, a trustee in bank-

ruptcy—who is an officer of the court—demanded
payment of certain moneys from the trustee of the

bankrupt's marriage settlement, which were paid

under the mistaken belief that the trustee in bank-

ruptcy was legally entitled thereto. It was held that

the money could be recovered back, even though it

had been distributed in the payment of dividends to

the creditors, the trustee in bankruptcy being ordered

to repay it out of other moneys coming to his hands

belonging to the bankrupt's estate (m).

(l) Pollock's Contracts, 457.
(m) Ex parte Simmons, re. Carnac (1886), 16 Q. B. P. 308 ; 55 L. J.

Q. B. 74 ; 54 L. T. 339 ; 34 W. R. 421. See also i?e Brown, Dixon v.

Brown (1886), 32 Clu D. 597 ; 55 L. J. Ch. 556 ; ;4 L. T. 789 ; Re
Rhoades (1899), 2 Q. B. 347 ; 68 L. J. Q. B. 804 ; 80 L. T. 742.
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CHAPTER IX.

OF FRAUD AND ILLEGALITY.

In this cliapter it is proposed to consider generally

what will amount to fraud, and when a contract will

be illegal ; the effect of fraud and illegality on a con-

tract ; and also some particular cases.

Firstly, As to Fraud.—Fraud in law may be defined Fraud

as an untrue representation, made knowingly or reck-

lessly (a), with intent that the plaintiff" should act upon

it, and really inducing him so to act, to his detri-

ment (b). It is not necessary to shew that the guilty Pnsiey v.

party made any benefit by the fraud or colluded with

any one who made a benefit (c). The representation

may be by express words, or by conduct ; by positive

assertion or suggestion of that which is false, or by

active concealment of something material to be

known (d). Thus, it is fraud to hide defects in goods

if that deceives the buyer when he is examining

them (c). The omission to disclose a material fact is

not fraud unless there was a legal duty to disclose

it (/), though it is ground for setting aside contracts

ulerrimcefidei—i.e., contracts of insurance, for allotment

(o) Knowingly, or without belief in its tnith, or recklessly careless

whether it be true or false, per Lord Herschell in Derry v. rtcl: (1889).

14 A. C. ZT,7.

(h) Numerous definitions of fraud have from time to time been
given (sec several in Brown's Law Diet. 236), and it is an undoubtedly
difficult matter accurately to define. Courts of equity have refused

to define fraud, considering that the ways of fraud are infinite, and
that new modes of fraud may constantly arise ; and the rules of equity
now prevail in all divisions of the High Court of Justice : 36 & ^y
Vict. c. 66, s. 25 (11).

(c) Pasley v. Freeman (1789) ; 2 S. L. G. 66 ; 3 T. R. 51.

{d) Pollock on Contracts, 554.
(e) Schneider v. Heath (181 3), 3 Camp. 506; Horsfall v. Thoma.t

(1862), I H. & C. 90.

(/) PeckY. Gurney (1873), 6 H. L. at p. 390 ; Keaiesv. Cadogan (1851),
10 C. B. 591 ; Ward v. //oW.s (1878), 4 A. C. 14 ; 48 L. J. Q. B. 281.

T
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of shares in a company, for settlement of some family

dispute, for sale of land, and (perhaps) suretyship and

partnership {g). But a partial statement of the truth

is fraud if that which is kept back makes that which

is stated untrue

—

e.g., disclosing two paragraphs in a

surveyor's report, but keeping back a third which

qualifies the others (h) ; and suppressio vcri is deceit if

withholding what is not stated makes what is stated

absolutely false (?'). A mere statement of opinion is

not deceit (j) unless it can be proved that the opinion

was wilfully false (/c). But a false statement of in-

tention (as distinct from an unfulfilled promise) to do

a thing is deceit, as where directors who borrowed

money for a company were held liable for fraud on a

false statement of the purpose for which the loan was

to be used (l). An untrue representation as to a man's

private rights (m), or as to the effect of a deed (n), or

the existence or text of a statute or reported case, is

sufficient to constitute fraud ; but it seems that a

representation of general law is taken to be only an

expression of opinion (o).

As to legal and Fraud was formerly said to be of two kinds

;

moral fraud.
^^-^ Legal fraud, consisting in some false representation,

made without any knowledge of its falsity, and

without any dishonest intention, or any intention to

benefit the party making the representation ; and

(2) Moral fraud, consisting in a representation made with

knowledge of its falsity, or without actual belief in its

truth, and with dishonest intention, or made for the

purpose of benefiting the party making the representa-

tion. A question very much discussed was, whether,

(r/) See Anson on Contracts, 175-18 1 ; Pollock on Contracts, 530-553.
(h) Arkwright v. Ncwbolt (18S1), 17 Ch. IX at p. 318.

(i) Peck V. Ourncy (1873), 6 H. L. at p. 403 per Cairns, L.C.

(j) Harvey v. Young (1602), i Yelv. 20.

(k) Anderson v. Pacific Insurance Co. (1872), L. R. 7 C. P. p. 69.

(I) Edginglon v. Fitzmaurice {i2>2,s), 29 Ch. D. 459; 55 L.J. 650;
53 L. T. 369. The state of a man's mind is as much a fact as the state

of his digestion, per Bowen, L.J.

(m) Per Lord Westbury in Cooper v. Phibbs {1867), 2 H. L. 149 ; per
Mellish, L.J. in Pagers v. Ingham (1876), 3 Ch. D. 350.

(w) Hirschfield v. L. B. A: S. C. Py. (1876), 2 Q. B. I), i ; West London
Commercial Bank v. Kitson (1884), 13 Q. B. D. 360.

(o) Pashdall v. Ford (1866), L. R, 2 Eq. 750.
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1

In order to viliato a contract or to give a right of

action for deceit, it was necessary to show moral as

well as legal fraud, or whether mere legal fraud by

itself was sufficient (2?). Such distinction and question

may, however, be now consigned to oblivion, the xo such dis-

phrase Legal as distinguished from Moral fraud having
'"''''"^ °°'^'

been rejected as wholly inapplicable and inappropriate

to legal discussion, and the question now always is

simply, Do the facts shew fraud in the common
meaning of the word ? (q). It has been expressly a false state-

decided by the House of Lords in Derri/ v. Peek that a Ser"'"^
false statement made carelessly and without reasonable '"'** ''"'^

,„,,.. . , . . . , „ ^ , fraudulent.

ground tor believmg it to be true, is not m itseli iraud,

though it may be evidence of fraud ; and that a false

statement, if made in the honest belief that it is true,

is not fraudulent, and does not render the person

making it liable to an action for deceit (/). In conse-

quence of this decision, a new right of action was

created by the Directors Liability Act, 1890 (s), which DhGctois

provides that directors, promoters, and other persons ^g'^Q*''*^ ^^''

responsible for the issue of any prospectus with regard

to a company, shall be absolutely liable for untrue

statements contained therein Avhich induce persons, to

their loss, to take shares or debentures unless they can

satisfy the court that they not only believed in the

statements, but had reasonable ground for such belief

;

or unless it was a correct statement of the report or

valuation of an engineer, valuer, or other expert, and

they had no reasonable ground for believing that such

person was not competent to make such report or

valuation ; or unless the statement was a correct and

fair representation of a statement made by an official

person, or in a public official document.

(p) Cornfoot v. Fowke (1840), 6 M. & W. 358 ; Evans v. Collins (Ex.
Ch.) (1844), 5 Q. B. 820.

iq) Weir v. Bell {1877), 3 Ex. D. 238 ; 47 L. J. Ex. 704; Hart v.

Swaine (1877), 7 Ch. D. 42 : JoUije v. Balder (1883), 11 Q. B. D. 235 ;

q2 L. J. Q. B. 609 ; 48 L. T. 966 ; 32 W. R. 69 ; S7nHh, v. Chadwick
(1884). 9 App. Cas. 187 : 53 L. J. Ch. 87^ ; 50 L. T. 697 ; 32 W. R. 687.

(r) Derry v. Peck (1889), 14 A. C. 337 ; 58 L. J. Ch.864 ; 61 L. T. 265.

(•*) 53 & 54 Vict. c. 64. See hereon Thomson v. Lord Clanmorris

(1899), 2 Ch. 523 ; 68 L, J. Ch. 727 ; 81 L. T. 286.
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The statement need not be actually made to the

mjnred party (t). If it is a statement to the public

generally, any member of the public ivho acts upon it

can sue (a). A person who buys shares in the market

(as distinct from a person who applies to the company
for shares) in reliance on a fraudulent prospectus

cannot sue the persons who issued that prospectus for

fraud (v) unless he can prove the prospectus was issued

to induce people to buy in the market (iv). The
plaintiff must have been misled by the false repre-

sentation or he cannot rely on it (./).

A primipiii is If an agcut in the course of his employment makes

ageiu'sTia'ud. somc falsc representation, which representation is un-

known to the principal, or not known by him to be

false, and not in any way sanctioned by him, but yet

it comes within the scope of the agent's authority or

employment, the principal is liable for the fraud (7/),

and this whether the principal has or has not derived

any benefit from the fraud (z). The principal appears to

be liable in all cases except where both he and the

agent believed the false representation to be true, He
is liable if he knew the representation to be false, and

either authorised it to be made or the agent made it

in the course of his employment without specific

authorisation ; and he is liable if he believed the repre-

sentation to be true, but the accent knew it was false.

The principal is liable for the fraud of his agent in

abuse of his authority and for his own purposes to all

persons dealing with the agent in good faith for valu-

able consideration, provided the act done by the agent

(t) Lcmgridge v. Levy (1837), 4 M. & W. 337.

(«) Andrews v. Mockford (1896), i Q. B. 372 ; 65 L. J. Q. B. 302.

(v) Peck V. Gurney U873), 6 H. L. 377 ; 43 L. J. Ch. 17.

{w) Andreivs v. Mockford, supra.

{x) Horsfall v. Thomas (1862), i H. & C. 90 ; Maclcuy v. Tail (iyo6),

A. C. 24 ; 75 L. J. Ch. 90.

(y) Udell V. Atherton (1861), 7 H. & N. 172 ; Barwick v. English and
Joint Stock Bank (1867), L. R. 2 Ex. 259 (1887) ; 36 L.J. Ex. 147 ; Houlds-
worth V. City of Glasqow Bank (1880), 5 A. C. 317 ; 42 L. T. 194 ; Shaw
V. Port Philip Gold Mining Co. (18S4). 13 Q. E. D. 103 ; 53 L. J. Q. B.

369 ; 50 L. T. 685.

(2) British Mutual Banking Co. v. Charnwood Forest By. Co. (1887). 18

Q. B. D. 714 ; 56 L. J. Q. B. 449 ; 57 L. T- ^}3 i 35 W. R. 590.
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is authorised by the terms of the agent's authority {a).

But a principal is not liable for the misrepresentation

of his agent made without his authority, express or

implied, but to serve the private ends of the agent (h).

It has been held that the secretary of a company has

no general authority to make representations to induce

persons to take shares in a company, so that a person

who is induced to take shares in a company by fraudulent

misrepresentations of the secretary, not authorised by

or known to the directors, is not entitled to take pro-

ceedings against the company for the removal of his

name from the list of shareholders, or against the

directors for damages (c). An agent acting within As to agent's

the scope of his authority is not personally liable for uabiiuy.

false representations made innocently by him {d).

If a person interests himself to procure credit for Representa-,^. Ti !• T c ^ > tions concern-
another, or is applied to and inquired or as to a person s i„„ the credit

position, and makes some false representation in reply °* ^"otii*^!'-

thereto, whereby the inquirer is induced to give credit

to the third person, he is liable to an action in respect

of the fraud contained in such false representation,

and quite irrespective of guarantee; so that, the pro-

vision in the Statute of Frauds as to guarantees being

in writing, was sometimes evaded by suing for the

fraud frequently involved in such a representation.

However, by Lord Tenterden's Act (c) it is provided writing-

" that no action shall be maintained whereby to charge.
'^'^*^'^*^*'^*

any person upon or by reason of any representation or

assurance made or given concerning or relating to the

character, conduct, credit, ability, trade, or dealings of

any other person, to the intent or purpose that such

(a) Hambro v. Burnund (1904), 2 K. B. 10 ; j^ L. J. K. B. 669 ;

90 L. T. 803.

{b) British Mutual Banking Co. v. Charnivood Forest By. Co. (1887),

supra. ; Thome v. Heard (1895), A. C. 495 ; 64 L. J. Ch. 652 ; While-

church V. Cavanagh (1902), A. G. 117 ; 71 L. J. K. B. 400 ; Ruben v.

Qre.at FinguU (1906), A. 0. 439 ; 75 L. J. K. B. 843.
(r) Newlands v. National Employc7-s' Accident Association (1885), 54

L. J. Q. B. 428 ; S3 L. T. 242.

((/) Eaglcsfield v. Marquis of Londonderry (1876), 38 L. T. 303 ; 26

W. R. 540.

(e) 9 Geo. IV. c. 14,. s. 6. As to the circumstances leading to tliis

enactment, see 2 S. L. C. 57.
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Other person may obtain credit, money, or goods upon (/),

unless such representation or assurance be made in

Avriting signed by the party to be charged herewith."

This Act includes a case where the representation

is made in order that the party to be charged may
obtain a benefit from the credit, money, or goods being

Hirst V. West obtained by such other person {g). A company in-

^jkmMng "cT corporatcd under the Companies Acts is a " person
"

within the meaning of this enactment and entitled to

its benefit. Consequently such a company is not liable

for a fraudulent representation as to the credit of

another person, not signed by it, but made by its agent

acting within the scope of his authority, although the

representation is in writing signed by the agent, and is

made in the interests of the company {It).

13 Eiiz. c. 5. By 1 3 Eliz. c. 5,
" An Act against Fraudulent Deeds,

Gifts, Alienations, &c.," it is provided that all gifts,

grants, conveyances, &c., of every kind of property, by

writing or otherwise, made for the purpose of delaying,

hindering, or defrauding creditors and others of their

just and lawful actions, suits, debts, &c., shall be void

and of no eftect as against such creditors and others,

except made upon good (which means valuable) con-

sideration to a person homl fide not having notice of

the fraud. It will be observed that this statute applies

to conveyances of all kinds of property, whether real

7v-i7n?ie's qj. personal. The leading case on the construction of

the statute is Tivynnes Case (i), in which a gift of

goods was held to be fraudulent on the following

grounds :

—

1. The gift was perfectly general.

2. The donor continued in possession after the gift.

3. It was made in secret.

4. It was made pending the writ.

(/) This is as it is in the Act, but it is evidently a misprint, and
should be read " money or goods upon credit."

((/) Pearson v. Seligman (1883), 31 W. R. 730 ; 48 L. T. 842.

(A) Hirst V. West Riding Union Banking Co. (1903), 2 K. B. 260 ;

70 L. J. K. B. 282 ; 85 L. T. 3 ; 49 W. R. 715 ; Sioijt v. Jewshury

(1874), L. R. 9 Q. B. 301 ; 43 L. J. Q. B. 56.

(») (1585). I S. L. C. I
; 3 Coke, 80.
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5. There was a trust between tlie parties, and fraud

is always clothed with a trust.

6. The deed of gift stated that the gift was honestly

and truly made, which Avas an unusual clause.

The above are therefore points to look to in any gift

or conveyance of property to determine whether or not

it is fraudulent within the above Act ; not that because

any of those circumstances exist the transaction is there-

fore necessarily void, but a presumption of fraud arises

therefrom. And although it was at one time laid down

that an absolute sale without delivery of possession

must be in point of law fraudulent {j), this cannot be

taken at the present day to be the law, for the rule

now established is that under almost any circumstances

the question whether the transaction is or is not

fraudulent is one for the jury (/j). And where the

transaction is a mortgage, absence of change of pos-

session is, certainly, no evidence of fraud (/).

If a person makes a voluntary settlement of his AVben fraud

property, whereby his remaining assets are not sufficient ^ voluntary

for creditors existing at the time, the law presumes an settlement.

intention to defeat and delay such creditors so as to

bring the case within the statute (7?i), and in some

cases the same principle applies to subsequent credi-

tors (7^). Although a conveyance may be fraudulent

under the above statute as against creditors, yet as

between the parties themselves it is good (0). A settle-

ment may be set aside under this statute even after a

considerable lapse of time ; thus, in one case this was

done after ten years had gone by {'])).

(j) Edwards v. Harben (1780), 2 T. R. 587.

\k) Martindale v. Booth (1832), 3 B. & Ad. 498, and cases there cited

See generally hereon i S. L. C. 13.

(J,)
See Edwards v. Harben (1780), 2 T. R. 587 ; i S. L. C. 11, 12.

(m) Spirett v. Willows (1865), 34 L. J. Ch. 367 ; Be Lane Fox, ex

parte Oimblett {1900), 2 Q. B. 508 ; 69 L. J. Q. B. 722 ; 83 L. T. 176.

(?i) Freeman v. Pope (1870), L. R. 5 Ch. 538 ; 39 L. J. Ch. 689 ;

ex parte Bussell, re Butterworth (1882), 19 Ch. D. 588 ; 51 L. J. Ch.'52i.

And see generally hereon Indermaur and Thwaites' Manual of Equity,

43-46-
(0) Robinson v. M'Donnell (1818), 2 B. & Aid. 134; Marewood v.

South Yorkshire By. Co. (1859), 3 H. & N. 798.

(p) Three Towns Banking Co. v. Maddever (1884), 27 Ch. D. 523 ;

S3 L. J. Ch. 998 ; 52 L. T. 35-
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27 Kliz. c. 4.

Voluntary
Couveyances
Act, 1893.

Ex clolo vialo

noil oritur

actio.

But third

persons may
acquire an
i Qterest.

As to rescission

of a contract

on the ground
of fraud.

By 27 Eliz. c. 4 all voluntary conveyances of land

were rendered fraudulent and void against subsequent

purchasers for value from the donor, and this even

although the subsequent purchaser had notice of the

prior voluntary conveyance ; but this is now no longer

so, since the Voluntary Conveyances Act, 1893 (q).

As to the effect of fraud on a contract, the maxim
is, Bx dolo malo non oritur actio (r) ; but, notwithstand-

ing this, fraud does not altogether vitiate a contract,

but the person on whom the fraud is practised is

entitled to insist on the fraud as preventing any

right of action that would, but for it, exist, or he

may, if he choose, ratify and confirm the contract

;

and generally he may also sue for such damages as the

fraud has occasioned (5). And although as a contract

originally stands, if induced by fraud, the party guilty

of the fraud cannot enforce it, yet if third persons

acquire a hond fide interest under it without any

notice of the fraud, they will have a right to enforce

it even against the party on whom the fraud has been

practised {t).

But where there has been fraud, and a person has

therefore a right to rescind the contract, he must

exercise this right within a reasonable time, and if,

knowing of the fraud, he does not rescind the con-

tract, but continues to act in the matter as if there

were no fraud, he will lose his right {u). If there is

fraud, it is not necessary to shew that the fraud goes

to the whole of the contract ; it is quite sufficient to

shew that there is a fraudulent misrepresentation as

to any part of that which induced the person to enter

into the contract {v).

(q) 56 & 57 Vict. c. 21.

(r) See Broom's Legal Maxims.
(s) While V. Garden (185 1), 10 C. B. 919, 927 ; Stevenson v. Neumham

(1853), 13 C. B. 285.

(/) Oakes v. Turquand (1867), L. Tl. 2 H. L. 325.

(m) Ibid.

(r) Per Blackburn, J., Kennedy v. Panama Mail Co. {1867), L. R.

2 Q, B. 587.
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If a person comes to the court to set aside a con- Application

tract on the ground of fraud, and it appears that /„ p„^.i (lencto,

he also on his part has been guilty of fraud, so that **^-

both parties are really and truly in pari delicto,

the court will not give relief, for the maxim is, In

2)ari delicto i^otior est conditio dcfcndcntis ct 'possidentis,

unless, indeed, public policy will be promoted by giving

relief {x).

Secondly, As to illegcdity.—Primarily speaking, par- n. As to

ties are allowed to enter into any contracts that they

think fit, and by their contracts to make laws for them-

selves to a certain extent, but there are many kinds of

contracts which are not allowed because the interests

of the public, or of morality, are affected thereby,

and public injury might be done were they allowed.

Where, then, there is illegality, the contract is void,

and, in the words of Lord Chief Justice Wilmot, in the

important case of Collins v. Blantern {y),
" The reason coiuns v.

why such contracts are void is for the public good.
^^""'^''"•

You shall not stipulate for iniquity ; no polluted hand

shall touch the pure fountain of justice. Whoever
is a party to an unlawful contract, if he hath once paid

the money stipulated to be paid in pursuance thereof, Money pai d

he shall not have the help of a court to fetch it back nu-o^ai contract

again
;
you shall not have a right of action when you

^an^^be^r^
come into a court of justice in this unclean manner covered back,

to recover it back again." But if of two parties to an

illegal contract one is not actually in pari delicto with

the other, he may obtain reUef, e.g., money paid as a

fraudulent preference by a debtor to his creditor to

procure the latter's consent to a composition deed can

be recovered (.~) ; and further, if money is paid, or Taylor v.

goods delivered, for an illegal purpose, the party may ^'"'*'''*-

recover the same back before the illegal purpose (or

any material part of it) is carried out or effected («).

Still all such transactions must be regarded closely,

(x) Story's Equity, 298, 303 ; Broom's Legal Maxims, 546.

(?y) {^7(^7), I S. L. C. 369 ; 2 Wilson, 341.
{z) Atkinson v. Denhy (i860), 7 H. & N. 934; 31 L. J. Ex. 362.
(a) Taylor v. Bowers (1876), i Q. B. D. 300 ; 46 L. J. Q. B. 39.
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Herman v.

Zeuchner.

and if the illegal purpose is in substance effected, the

principle just stated applies. Thus, it has been held

to be illegal for a defendant in a criminal case (h), who
has been ordered to find bail for his good behaviour

for a certain period, to deposit money with his surety

to secure him, under an arrangement for repayment at

the expiration of the period ; and that therefore no

action can be maintained by the depositor to recover

it back either before or after such period, although the

defendant in the criminal case has not committed any

default, and the surety has therefore not been called

upon for any payment, for the illegal purpose was

in fact effected when the public lost the protection

which the law affords for securing the party's good

behaviour (c).

Til e doctrine of Although an instrument on its face may appear to

Lot" prevent'' be perfectly valid, yet parol evidence may be given
the setting up ^^ shew that it is actually an illesral contract, and
of illegality.

_
./ o '

^

this even although it be a contract under seal. This

is well shewn by the case of Collins v. Blantern (d),

which has already been referred to, and the facts in

which have been, set out at a previous page, to which

the student is referred (c). In that case also Lord

Chief Justice Wilmot in his judgment said :
" What

strange absurdity would it be for the law to say that

this contract is wicked and void, and in the same
breath for the law to say, You shall not be permitted

to plead the facts which clearly shew it to be wicked

and void !"(/).

The law never But it must bc carcfully remembered that the law

fiieoauty'. nevcr presumes illegality, but rather presumes every

contract to be good until the contrary is shewn ; for

(&) This principle has recently been held to extend to indemnifica-

tion given even by a person other than the defendant (Consolidated

Exploration ds Finance Co. v. Musgrave (1900), i Ch. 37 ; 69 L. J. Ch.

II ; 81 L. T. 747).
(c) Herman v. Zevchner (1885), 15 Q. B. D. 561

53 L. T. 94 ; 33 W. R. 606 ; see also Kearly v
Q. B. D. 742 ; 59 L. J. Q. B. 288 ; 63 L. T. 150.

(d) (1767), I S. L. C, 369 ; 2 Wilson, 341,
(e) See ante, p. 18.

{/) 1 S. L. 0. 375.

Collins V.

Blantern.

54 L. J. Q. B. 340 ;

Thomson (1890), 24
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one of the maxims for the construction of contracts is

that the construction shall be favourable {(j). If a

contract be made on several considerations, one of Effect of

which is illegal, the entire contract is void. And '
^^''^

'
^'

where the illegal part of a contract cannot be severed

from the legal part, the whole is void. But if there

is no illegality of consideration, and some only of the

promises or covenants or conditions are illegal, and

those can be separated from the rest, the remainder of

the contract is good {h).

Illegality is usually said to be of two kinds, viz., illegality is of

(
I
) Where the illegality consists of some act which *^° ^° *"^

is illegal by the common law of the realm, as being

against public policy or morality, and acts of this kind

are also said to be mala in se ; and (2) Where the

illegality consists of some act which was not originally

illegal, but has been rendered so by some statutory

provision, and acts of this kind are also said to be

maid quia i^rohihita {i).

A contract in general restraint of trade Avas formerly contractB in

held to be absolutely void—that is to say, no person, restraint of

for however valuable a consideration, could covenant ^^^^^'

absolutely never again to carry on his trade or calling

anywhere, for any such agreement was considered to be

contrary to public policy, as tending to cramp trade,

and to discourage industry, enterprise, and competi-

tion {j). But it was held that it was perfectly legal for

a person, for valuable consideration, to enter into a con-

tract in limited restraint of trade, which might often

be very necessary for another's proper protection

;

thus, if a person sells the goodwill of a business, and

nothing is said restricting his carrying on a similar

business in or near that place, he is at liberty forth-

with to set up a like business even next door, to the

great injury of the purchaser (Jc), though he must not

{(j) See ante, p. 25. (h) Chitty on Contracts, 549, 550.
(i) See this division in i S. L. C. 383.

{/) Mitchell V. Beynolds (171 1), I S. L. C. 406 ; i P. Wuis. 181.

(/.) Walker v. Moltram (1882), 19 Ch. D. 355; 51 L. J. Ch. loS
;

45 L. T. 639.



300 OF FRAUD AND ILLEGALITY.

Nordevfelt v.

Marim-Nor-
devfelt GiiiiK

(|' Ammuni-
tion Co.

solicit the former customers of the business (/), nor in

any way represent himself as carrying on the old

business. But this power of setting up a fresh business

may always be prevented by the vendor entering into a

contract in reasonable restraint of trade. It is now
laid down that a contract in restraint of trade which is

even general in its nature is not necessarily invalid

(though it usually is), but that the true test of the

validity of such contract is whetlier it is or is not reasoneible,

and that a covenant of this kind may be unlimited,

provided that it is not more than is reasonably necessary

for the protection of the covenantee, and is in no way
injurious to the interests of the public {m). The question

depends to a great extent on the circumstances of each

particular case, for naturally some trades or callings

may require a wider limit than others, and it is

impossible to lay down any fixed rules as to when a

restraint will be reasonable and when not (vi). Where
a limit of space is fixed, e.g., within two miles, the

distance is to be measured on the map as the crow flies,

and is not to be taken by the nearest road unless so

stated (o).

Kestraint may
be good in

jiart aud bad
in part.

It has been held that a contract in restraint of trade

may sometimes be good in part, and bad in part ; that

is to say, where there are distinct stipulations, part

may be accepted and held to be binding, and part may
be rejected {p). A covenant not to carry on a trade at

(I) Trego v. Hunt (1897), A. C. 7 ; 65 L. J. Ch. i ; 7^, L. T. 514.
(m) Nordenfelt v. Maxim-Nordenfelt Guns tfc Ammunition Co. (1894),

A. C. 535 ; 63 L. J. Ch. 908 ; 71 L. T. 489 ; Rousillon v. Rousillon

(1880), 14 Ch. D. 351 ; 49 L. J. Ch. 338 ; 42 L. T. 679 ; 28 W. R. 623 ;

Leather Cloth Co. v. Lorsent (1869), L. R. 9 Eq. 345 ; 39 L. J. Ch. 86 ;

Mills V. Dunham (1891), i Ch. 576 ; 60 L. J. Ch. 362 ; 64 L. T. 712 ;

Mumford v. Gething (1859), 7 C. B. (N. S.) 317.
{n) See various instances of different limits in Pollock on Contracts,

363-365 ; Chitty on Contracts, 557-563. See also Tallis v. Tallis

(1873), 2 E. & B. 391 ; Leather Cloth Co. v. Lorsent (1869), L. R. 9 Eq.

355 ; Allsopp V. Wheatcroft (1853), L. R. 15 Eq. 59 ; 42 L. J. Ch. 12 :

Jiicohy V. Whitmore (1883), 32 W. R. 18 ; 49 L. T. 335 ; Mineral Bottle

K.tcliange Co. v. Booth (1887), 36 Ch. D. 465 ; 57 L. T. 573 ; and .see

jiarticnlarly the modern leading case of Nordenfelt v. Maxim-Nordenfelt
Gun <{• Ammunition Co., supra.

(o) Monflet v. Cole (1873), 42 L. J. Ex. 8.

{'li) Mullam V. Maij (1843), 1 1 M. & W. 643 ; Price v. Green (1847),
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all " SO far as the law allows," has been held to be bad. Davies v.

as being too vague and general, for the parties must fix

the limit, and not leave it for the court to do so (rj).

It is actually necessary that a contract in restraint such contracts

of trade, to be good, should be founded upon a valuable ue'LuudeYon

consideration even though under seal (?•), and this
consideration,

forms an exception to the rule that a specialty contract

requires no consideration. But the court will not enter

into the question of whether the consideration is

adequate ; it will be sufficient if there is a considera-

tion shewn to be of some hond fide legal value, but if

the consideration is so small as to be merely colourable,

then it is not sufficient (s).

Although the restraint is a limited and reasonable when a cou-

one, yet it may, irrespective of that bo illegal. Thus fnTimto"'^

in one case the plaintiff, who was not a duly qualified '<^**'^'"^'°'^o*

T , . . 1 1 1 c T . trade, may
medical practitioner, engaged the deiendant to assist be bad.

him in the profession of medicine, and bound the

defendant not to practise that profession within ten

miles of his place of business for five years after the

engagement terminated. The defendant, nevertheless,

commenced to practise, and the plaintiff applied for an
injunction. It was held that, as the plaintiff was an

unqualified practitioner, the agreement was not binding,

and an injunction was refused {t).

An agreement or combination of employers binding Agreement or

themselves only to employ workers at a certain rate of
emT^i'oyers?''

°^

wages, or only to carry on their business in a certain

specified way, is illegal, and no action lies on the breach

of any such agreement («) ; and so also an agreement

16 M. & W. 346 ; Buints v. Gmnj (1887), 35 Cli. D. 154 ; 56 L. J. Cli.

935 ; 36 L. T. 567
(7) Davics V. Davies (1888), 36 Ch. D. 359; 57 L. J. Ch. 962 ; 36

W. R. 89 ; 58 L. T. 209.
(/•) Mitchell V. Reynolds (1711), i S. L. C. 406 ; i P. Wins. 181.

(s) Hitchcock v. Cokcr (1837), 6 A. & E. 438 ; Archer v. Marsh (1837),
6 A. & E. 966 ; Pilkiiujtov v. Scott (1846), 15 M. & W. 657.

(0 Davies v. Makuna (1885), 29 Ch. D. 596 ; ^4 L. J. Ch. 114S
;

53 L. T. 314; 33 W. R. 668.
(m) Hilton V. Eckersley (1856), 6 E. & B. 47 ; but compare herewith

Mogul Steamship Co. y, Macgregor (1892), A. C. 25 ; 61 L. J. Q. B. 295 ;

66 L. T. I.
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by employes to combine to increase the rate of wages

cannot be enforced (a;)- By the Trade Union Act,

1 87 1 {y), it is, however, provided that trade unions (:;)

are not to be considered unhxwful so as to render

members thereof hable to be prosecuted, but agree-

ments between members inter se are to be incapable of

being enforced (a).

As instances of contracts of an immoral nature, and
as such illegal and void, may be mentioned agreements

in consideration of future cohabitation (h), or future

seduction (c) ; and any contract which is designed to

promote an illegal transaction is bad, e.g., the letting of

lodgings, or supplying goods, for the direct purposes of

prostitution (d), or the lending of money to further a

known illegal enterprise {e).

Contracts which operate in general restraint of

marriage are illegal and void (/).

Contracts involving maintenance, or champerty, are

also illegal and void.

Maintenance consists in officiously intermeddling in

{x) Walshy v. Anley (1861), 3 EL & EL 516.

(y) 34 & 35 Vict. c. 31, amended by 39 & 40 Vict. c. 22. See also the
Trade Disputes Act, 1906, 6 Edw. VII. c. 47.

(;:) I.e., any combination (temporary or permanent) for regulating

the relations between workmen and masters, or between workmen and
workmen, or between masters and masters, or for reposing restriction

conditions on the conduct of any trade or business, see 39 & 40 Vict,

c. 22, s. 16.

(a) Sects. 2-4; Rigly v. Connol (1880), 14 Ch. D. 482 ; 49 L. J.

Ch. 328 ; 42 L. T. 139 ; 28 W. R. 6qo ; Duke v. Littlehoy (1880), 49
L. J. Ch. 802 ; 28 W. R. 977 ; 43 L. T. 216 ; Old v. Rohson (1890), 59
L. J. M. C. 41 ; 62 L. T. 282.

{h) But the mere fact that a man who is cohabiting with a woman
gives her a bond for the payment of money, and afterwards continues

to cohabit with her, will not necessarily raise the presumption that the

bond was given in consideration of future cohabitation, and there

being nothing to shew it on the face of the bond, and no evidence that

it was given to secure the future cohabitation, the bond will be good
{Re Vallence, Vallence v. Blagden (1884), 26 Ch. D. 353 ; 50 L. T. 574).

(c) A contract to pay a sum in consideration of past seduction is not
illegal, but there would be no valuable consideration to support a
simple contract (Beaumont v. Reeve (1846), 8 Q. B. 483, ante, p. 45).

{d) PmrCR V. Brooks (1866), L. R.' i Ex. 213 ; 35 L. J. Ex. 134".

(e) M'Kinnell v. Robinson (1838), 3 J\L & W. 434.

(/) See as to conditions in restraint of marriage, Indermaur an 4
Thwaites' Manual of Equity, 250-252.
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a civil suit {(j) that in no way belongs to one, as by

maintaining or assisting either party with money or

otherwise, although having nothing to do with it {h)
;

and for maintenance a person may be prosecuted, and

an action may be maintained against him for damages

caused by his acts of maintenance (*). There are,

however, many exceptions to maintenance, founded

mainly upon the principle of a common interest in the

maintaining party : e.g., a master may assist his servant,

any person may assist his close relative, or even his

neighbour or friend, and it has even been held that a

rich man may, out of charity, assist a poor man to

maintain a right which he would otherwise lose (j).

In such cases it is not necessary that there should in

fact be a right existing, for it is sufficient if the party

maintaining honestly believes there is a right, and this

even though he may not have mquired into the cir-

cumstances {k).

Champerty consists in an agreement between a liti- Champerty,

gant and a third party, whereby, in consideration of

that third party advancing him money, he agrees to

share with him the proceeds of the litigation (/). A
bargain by which one party is to assist another in the

recovery of property and share in the proceeds is

champerty, whether the litigation is in progress or

only contemplated (/«) ; but an agreement to give inior-

{g) The maintenance of criminal suits is not illegal (Grant v. Thompson
(1895), 72 L. T. 264).

(A) Bradlaugh v. Neiodegate (1883), 11 Q. B. D. i ; 52 L. J. Q. B. 454 ;

31 W. R. 792.
{i) Alabaster v. Harness (1895), i Q. B. 339 ; 64 L. J. Q. B. 76 ; 71

L. T. 740.
(;') Per Lord Coleridge in Bradlaugh v. Newdegafe (1883), 11 Q. B. D.

I ; 52 L. J. Q. B. 454 ; 31 W. R. 792. See also Plating Co. v. Farqu-
lutrson (1881), 17 Ch. D. 49 ; 50 L. J. Ch. 406 ; 44 L. T. 389.

[k) Harris v. Briscoe (1886), 17 Q. B. D. 504; 55 L. J. Q. B. 423 ;

55 L. T. 14; 34 W. R. 729.

(/) Ball V. Wanvick (i88i), 50 L. J. Q. B. 382 ; 29 W. B. 468 ; 44
L. T. 218. This case shows that in order to coixstitute champerty it

is not essential that there should be an undertaking on the part of the
litigant to proceed with the action. In order to render an agreement
void on the ground that it is in the nature of champerty, it is not necessary
that it should amount strictly to champerty as a punishable offence
(i?eesv. Z)e JSernf/rrf2/(i896), 2 Ch. 437 ; 65 L. J. Ch.656 ; 74L.T.585).

(m) Sprye v. Porter (1856), 7 E. & B. 58 ; per Blaq^burn J. in H^utley

V, Hutley (1873), 8 Q. B. 112.
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mation enabling the person entitled to recover property

in consideration of a share when recovered is not

champerty on that account only (n). The Solicitors

Act, 1870 (0), specially guards against champerty in

the case of solicitors, by providing (p) that nothing

therein contained shall be construed to give validity to

any purchase by a solicitor of the interest of his client

in any contentious proceedings, or to give validity

to any agreement by which a solicitor stipulates for

payment only in the event of success in an action.

All contracts for the compromise of criminal offences,

or to interfere with the course of justice, are illegal

and void (q). But in order to render illegal the receipt

of securities by a creditor from his debtor, where the

debt has been contracted under circumstances which

render the debtor liable to criminal proceedings, it

is not enough merely to shew that the creditor was

thereby induced to abstain from prosecuting (r).

Contracts for future separation of husband and wife

are contrary to public policy, and absolutely illegal.

To render a separation deed valid, the separation must

be actually existing at the time. The intervention of

trustees, though usual, is not necessary, and though a

separation arrangement is almost invariably by deed,

it may be merely by word of mouth (s).

Gaming Gaming and wagerins^ contracts, though not actually
contracts

00 ' n
^

j

illegal, are made void by statute. A gaming contract

is one by which persons play at some game for a

wayei- defined. Stake (t). A wagcr is a contract by Avhich one party

is to win and the other to lose a stake on the ascer-

tainment of some uncertain event : e.g., a bet on a

(n) Bees V. De Bernardy (1896), 2 Ch. 437.

('••) 33 & 34 Vict. c. 28 ; see ante, p. 224.

ip) 33 & 34 Vict. c. 28, s. 11.

(q) WindhUl Local Board v. Vint (1890), 45 Ch. D. 351 ; 59 L. J.

Ch. 608 ; 63 L. T. 366 ; Jones v. Merionethshire Building Society (1892),

I Ch. 173 ; 61 L. J. Ch. 138 ; 65 L. T. 685.

(r) Flower v. Sadler (1882), 10 Q. B. D. 572.

(s) McGregor v. M'Gregor (1888), 21 Q. B. D. 424; 57 L. J. Q. B.

591 ; 37 W. R. 45.
(t) R. V. Ashton (1852), 1 E. & B. 286; Dyson v. Mason (1888), 22

Q. B. D. 351 ; Lockwood v. Cooper {1903), 2 K. B. 428 ; 72 L. J. K. B.

690.
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horse race (w) ; the event may be past or future, but

the parties must have no pecuniary interest under the

contract other than the stake ; and it is essential that

each stands to win or lose on the event (ti). At com-
mon law such contracts were not void unless of such

a nature as to contravene public policy; as, for instance,

if tending to the injury or annoyance of others, or to

outrage decency. The Gaming Act, 1845 (^)> however, Gaming Act,

provides that all contracts or agreements by way of
^^'^^'

gaming or wagering shall be null and void, and that

no action shall be brought to recover any sum of

money or valuable thing alleged to have been won
upon any wager, or which shall have been deposited

in the hands of any person to abide the event on which

any wager shall have been made ; but this is not to

be deemed to apply to any subscription, or contribu-

tion, or ao'reement to subscribe or contribute, for or

towards any plate, prize, or sum of money to be awarded

to the winner or winners of any lawful game, sport,

pastime, or exercise. In addition, the Gaming Act, Gaming Act,

1892 (7/), also now provides that any promise, express^
^^'

or implied, to pay any person any sum of money paid

by him under or in respect of any contract or agree-

ment rendered null and void by the Gaming Act,

1845, or to pay any sum of money by way of com-

mission, fee, reward, or otherwise, in respect of any

such contract or of any services in relation thereto or

in connection therewith, shall be null and void, and no

action shall be brought or maintained to recover any

such sum of money. These Acts do not make the

contracts illegal, but only make them unenforceable

in a court of justice if the statute is pleaded (z) or if

the judge during the trial discovers the claim to fall

within the statute (a).

{u) See per Hawkins, J., in Carhill v. Carbolic Smoke Ball Co. (1892),
2 Q. B. at p. 490.

(x) 8 & 9 Vict. c. 109, s. 18.

(«/) 55 & 56 Vict. 0. 9.

(2) Order xix. 219.
[a) Scott V. Brown (1892), 2 Q. B. 724 ; 6r L. J. Q. B. 738. But in a

county court, the statute is no defence unless notice was given, Willis

V. Lovick (1901), 2 K. B. 195 ; 70 L. J. K. B. 656.

U
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of effect of

Gaming' Act,
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It is not always easy to determine whether some
particular contract is or is not prohibited by the above-

mentioned provisions. Thus an agreement between a

principal and an agent that the agent shall employ

moneys of the principal in betting on horse-races, and

pay over the winnings therefrom to his principal, is

neither void nor illegal (b) ; and if an agent is employed
to make bets, which are won and received by the agent,

the principal can recover the same from the agent (c).

But if a principal instructs his agent to make certain

bets, and the agent neglects to do so, and had he done

so money would have been won and received by the

agent, and might have been recovered by the principal

from him, yet here the principal cannot sue the agent

for damages for having neglected to make the bets {d).

If an agent, by the direction of his principal, incurs a

liability in betting on horse-races, it was formerly held

that he must be indemnified in respect thereof, and

that if he paid the amount he could recover it back

from the principal (e), but this is not so now since the

Gaming Act, 1892, To illustrate the way in which

this Act has extended the law, it may be observed that

if A, makes a bet with B. and loses, B. cannot sue A.

because of the Gaming Act, 1845 ; but if A. instructed

X. to make a bet with B. and X. made the bet, and it

being lost paid it, X. could formerly have recovered from

A., but now he cannot do so by reason of the Gaming
Act, 1892. This is a manifest result of the Act; but

it has a wider effect than this, as will be seen by a close

examination of its provisions. Thus if A. at the

request of B. pays certain creditors of B. debts which

A. at the time of making tiie payments knows are bets

which B, has lost, A. cannot sue B. for the amounts so

paid (/). The Act, however, does not apply to prevent

(6) Beeston v. Beeston (1875), i Ex. D. 8 ; 45 L. J. Ex. 230.
(c) Bridger v. Savage (1885), 15 Q. B. D. 363 ; 54 L. J. Q. B. 464;

!;3 L. T. 129 ;
T,T, W. R. 891 ; De Maitos v. Benjamin (1894), 63 L. J.

Q. B. 248 ; 70 L. T. 560 ; 42 W. R. 284.

{d) Cohen v. Kittell (1889), 22 Q. B. D. 680 ; 58 L. J. Q. B. 241 ;

60 L. T. 932.
(e) Read v. Anderson {1884), 13 Q. B. D. 779 ; 53 L. J. Q. B. 532 ;

51 L. T. 55 ; 32 W. R. 950.

(/) Tatam V. ReevQ (1893), \ Q. B. 44 ; 63 I». J, Q. B. 30; 67 L. T.
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A. from recovering money lent to B. to pay betting i^oan to pay

losses. In one case the defendant, who had agreed to

contest a boxing match with another person, for stakes carney v.

to be deposited with a stakeholder by himself and the

other combatant, requested the plaintiff to help him by
advancing the money for his stake. This the plaintiff

did by paying the amount to the stakeholder, and the

arrangement was that the money was to be repaid to

the plaintiff if the defendant won the match, but not

if he lost it. The defendant won the match and
received the whole stakes, and then refused to repay

the plaintiff. It was held that the money was paid

by the plaintiff in respect of a contract rendered null

and void by the Gaming Act, 1892, and that the

action could not be maintained {g). It should be

observed that this was not a simple loan to the

defendant, but the money was paid to the stake-

holder, and there was the term of repayment only if

the defendant won the match. Had it been a case of

a simple loan to the defendant, the plaintiff could

have recovered {h). It has recently been held that

money lent in a country where gaining is not unlaw-

ful, to be used for the purpose of gaming there, can be

recovered by action in England {hh).

By the Betting Act, 1853 (t), it is provided that Betting Act,

it shall be illegal to keep any " place " for the purpose ^^53-

of betting, and therefore any contract in connection

with such a matter would be void. But, notwithstand-

ing this enactment, the business of a bookmaker on
the turf is not illegal if carried on in a manner which

683. Notwithstanding an opinion expressed in this case that the
payee must at his own risk inquire into the nature of the debt he is

paying, it is with all deference submitted that if a plaintiff in such a
case does not know that the debts are for losses at betting, he can
recover.

{g) Carney v. Plimmer (1897), i Q. B. 634 ; 66 L. J. Q. B. 415 ;

76 L. T. 354.
(h) Per Chitty, L.J., in his judgment in Carney v. Plimmer, supra.
(lih) Saxhy v. Fulton (1908), 99 L. T. 92, following Quarrierv. Colston

(1841), I Phillips, 147.
(i) 16 & 17 Vict. c. 119, s. 3. As to what is a " place " within the

meaning of this Act, see Powell v. Kempton, Park Racecourse Co. (1899),
A. C. 143 ; 68 L. J. Q. -i. 392 ; 80 L. T. 538 ; Reg. v. Stoddart (1901),
I Q. B. 177 ; 70 L. J. Q. B. 189 ; 83 L. T. 538.
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does not infringe the provisions of this statute, and

in one case an account was ordered in a partner-

ship suit between two bookmakers (/), Where, how-

ever, one partner in a betting business, on paying a

loss, ckximed contribution from his partner, it was

held that the Gaming Act, 1892, rendered this

irrecoverable (Jc).

Where a speculator employs a broker on the Stock

Exchange to effect sales or purchases of stock according

to the rules of the Stock Exchange for delivery on a

future day, with the intention that he shall not be

called upon actually to deliver or accept such stock as

may be sold or purchased, but only to pay and receive,

as the case may be, the difference between the price

of the stock at the day of the sale and the price on

the day named for delivery, the contract between the

speculator and the broker is not void or illegal (I).

But the transaction may be of a purely gaming nature

in the intention of both the speculator and the broker,

e.g., where not for sale and purchase of stock, but merely

to pay or receive differences, according to whether the

stock goes up or down, and then, though not illegal,

this is void (m), even although there is superadded

to the contract a provision that, if required, the stock

shall be actually delivered, or actually taken up (n).

It is not always easy to determine in respect of Stock

Exchange transactions whether they are good or not,

and it has been laid down that it is for the jury to

say whether a contract relating to dealings in stocks

and shares is intended by the parties to be a gambling

transaction in differences, or a bond fide sale and pur-

chase of shares ; and if the jury take the former

(/) Thwaites v. Coulihwaite (1896), i Ch. 496 ; 65 L. J. Ch. 238 ; 74
L. T. 164.

[k) Sa^ery v. Mayer (1901), I Q. B. 11 ; 83 L. T. 394 ; 49'>W. R. 54.

{I) Thacker v. Hardy, Thacker v. Wheailey (1879), 4 Q. B.'. D. 685 ;

48 L. J. Q. B. 289 ; Ex parte Rogers, re Rogers {1880), 15 Ch.'D. 207 ;

29 W. R. 29 ; 43 L. T. 163 ; Forget v. Ostigny (1895), A. C.*3i8 ; 64
L. J. P. C. 62 ; 72 L. T. 399-

(ra) Per Bramwell, L.J., in Thacker v. Hardy (1879), 48 L. J. Q. B.

at p. 296.

(n) Re Gieve, ex parte Trustee (1899), i Q. B. D. 794 ; 68 L. J. Q. B.

509 ; 80 L. T. 438.
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view the court will not interfere (0). If the trans-

action is held to be a contract by way of gaming and

wagering, it has been decided that securities deposited

by the client with the stockbroker by way of " cover
"

can be recovered back by the client ( p). If, however, strachan v.

money is deposited in a similar way, and is actually ap-
^j-o'^^'""

propriated in payment of losses, it cannot be recovered Exchange.

back {q) ; though where there are no losses, or the losses

have not exhausted the deposit, it is otherwise (r).

If on a gaming contract a deposit is made with Deposit witii

T \ 1 -, 1 IP 11 .. !i Stakeholder
a person as stakeholder, here, beiore sucn deposit is may be re-

actually paid over, the person so depositing it has a
!;°[uan!,

p^^'^*"*'

right to demand and recover it back again, for he has over,

to this extent a locus pcenitentiai (s), and this is still

the law notwithstanding the Gaming Act, 1892 {t).

Both this point and also what will be held to be a

gaming and wagering contract are well shewn by

Hampden v. Walsh (u), in which the facts were as Hampden v.

follows :—The plaintiff and one Wallace each deposited
""''''

;^5oo in the defendant's hands as stakeholder, upon

an agreement that if Wallace proved the convexity or

curvature to and fro of any canal, river, or lake by

actual measurement and demonstration, to the satis-

faction of certain referees, be should receive both sums,

but that if he failed, then the plaintiff should receive

both. The experiment was made, and decided by

the referees in favour of Wallace, and the defendant,

paid the whole ;^iooo over to him accordingly.

Before, however, he had done so the plaintiff objected

to the decision, and he afterwards brought this action

to recover his own ;^5oo deposit, as money had and

(o) Universal Stock Exchange v. Strachan (No. i), {1896), A. C. 166 ;

5s L. J. Q. B. 429 ; 74 L. T. 468. (p) Ibid.

(q) Strachan v. Universal Stock Exchayiye (No. 2), (1895), 2 Q. B.

697 ; 65 L. J. Q. B. 178 ; 73 L. T. 492.
(r) Ra Gronmirs, ex parte. Waicd (1898), 2 Q. B. 383 ; 67 L. J. Q. B. 629.
(s) Varney v. Hickman (1848), 17 L. J. C. P. 102 ; Martin v. Hewson

(185s), 24 L. J. (Ex.) 174; Biggie v. Eiggs (1877), 2 Ex. D. 422 ; 46
L. J. Ex. 721.

{t) O'Sullivan v. Thomas, 64 L. J. Q. B. 308 ; 72 L. T. 285 ; Burge
V. Ashley (1900), i Q. B. 744 ; 69 L. J. Q. B. 538 ; 82 L. T. 518.

(«) (1876), I Q. B. D. 189 ; 45 L. J. Q. B. 438.
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received by the defendant to his use, and it was
held : ( i ) That the agreement was a wager, and so null

and void within the Gaming Act, 1845 5 ^^^ (2) That
the plaintiff was entitled to recover on the ground
that that statute does not apply to an action by a

person to recover his own deposit, and he had here

revoked the authority of the stakeholder before he

had paid over the money.

If, however, a stakeholder pays the money over to

the wmner with the express or implied assent of

the loser, then he is discharged from any further

liability (x). No action will lie by the winner against

a stakeholder for the whole of the amount in his

hands, for the stakeholder is not, by the fact of the

winning, converted into an agent for the winner for

anything beyond what he originally was, viz., the

amount of the winner's own deposit {y). However, in

a recent case the trustee in bankruptcy of the winner

of one of two depositors with a stakeholder, was allowed

to recover the whole amount from the stakeholder,

neither he nor the other depositor raising any claim,

and the stakeholder having interpleaded (s). And if

a stakeholder pays over the whole amount to some
third person for the use of the winner, then the winner

can recover it from such third person (a).

It will be noticed that the Gaming Act, 1845, con-

tains a proviso that the enactment shall not extend to

any subscription or contribution, or agreement for the

same, towards any plate, prize, or sum of money to

be awarded to the winner or winners of any lawful

game, pastime, or exercise. It has, however, been held

that an agreement between two persons to deposit

money in the hands of a third, to abide the event of

a lawful game between the two, is void within the

statute, and is not a subscription or contribution for a

sum of money to be awarded to the winner within the

(x) Howson V. Hancock (1800), 8 T. R. 575.

ly) Allfo-t V. Nutt (1845), I C. B. 974.

(2) Shoolbred v. lioberts (1900), 2 .Q. B. 497 ; 69 L. J. Q. B. 800 ;

3 L. T. S7- (a) Simpson v. Bloss (1816), 7 Taunt. 246.
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proviso ; but although the winner of the match cannot

sue the loser or stakeholder to recover the stakes, yet

he may repudiate the transaction, and bring an action

to recover back the amount deposited by him with

the stakeholder (b).

Horse-racing is allowed on the principle that it Horse-racing,

tends to improve the breed of horses (c) ; but, of course,

wagers on the result of such races are void.

Lotteries are rendered illegal by the provisions of Lotteries,

the Lottery Acts (c^). But a loLtery constituted avow-

edly for the benefit of its members, making certain of

them entitled to particular benefits by the process of

periodical drawings, does not come within the scope

of these enactments (e).

By a statute known as Leeman's Act (/), all contracts Leeman's Act.

for the sale and purchase of shares and stock in joint-

stock banking companies are void, if they do not specify

the distinguishing numbers of such shares or xtock, or,

if there are no distinwuishino- numbers, the name of

every registered proprietor. A custom exists on the

Stock Exchange to disregard this Act, and there is, in

fact, a rule on the Stock Exchange that if a member
shelters himself behind its provisions he shall be liable

to expulsion. If a client of a stockbroker, knowing of sci/mour t.

this custom, has permitted the stockbroker to enter
^'"^'^•

into a contract in breach of this Act, he is bound to

indemnify the stockbroker, so that any loss may be

recovered from him by the stockbroker notwithstand-

ing the provisions of the Act, on the principle that he

has knowingly caused the stockbroker to incur a prac-

(b) Diggle v. Higgs (1877), 2 Ex. D. 422 ; 46 L. J. Ex. 721 ; Shoolbred

V. Roberts, supra.

(c) The statute on the subject is 18 Geo. II. c. 34, the enactments
of which, so far as they relate exclusively to horse-racing, appear not
to be afEected by 8 & 9 Vict. c. 109.

(d) 10 & II Wm. III. c. 17, and 42 Geo. III. c. 119. ^ee Barclay v.

Pearson {1893), 2 Ch. 154 ; 62 L. J. Ch. 636 ; 68 L. T. 709.
(e) Wallingford v. Mutual Society (1880), 5 A. C. 685 ; 50 L. J. Q. B.

49 ; 43 L. T. 258 ; 29 W. R. 81. See also on this subject, Smith v.

Anderson (1880), 15 Ch. D. 269 ; 50 L. J. Ch. 47 ; 43 L. T. 429 ; 29
W. R. 22 ; Jennings v. Hammond (1881), 9 Q. B. D. 225 ; 51 L. J. Q. B.

493 ; and contrast Sykes v. Readon (1879), 11 Ch. D. 170.

(/) 30 & 31 Vict. c. 29.
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tical, though not a legal liability, and is therefore bound

to indemnify him therefrom (g). But if the client did

not know of the custom existing on the Stock Ex-

change to disregard Leeman's Act, then it is otherwise,

the custom having been held to be unreasonable (h),

and it being a well-established rule that a person is

only bound by an unreasonable custom if at the time

of dealing he knew of it, and expressly or impliedly

agreed to be bound by it (i).

By the Gaming Act, 1835 (k), it is provided that a

bill of exchange, promissory note, or mortgage, given

for some debt won by gaming, or by betting on games,

or knowingly lent for gaming or betting thereon, shall

not be absolutely void, but shall be deemed and taken

to have been given or executed for an illegal considera-

tion. The effect of this 1835 Act is, that if any such

bill, note, or mortgage is transferred, before it becomes

due, to a ho7id fide holder for value without notice of

the illegality—now styled a holder in due course—he

will have a right to recover thereon, although the

person in whose hands the same originally was could

not have done so (/). But the 1835 Act also, pro-

vides (m) that money paid to the holder of such a

security shall be deemed to be paid on account of the

person to whom the same was originally given, and

shall be deemed to be a debt due and owing from such

last-named person to the person who shall have paid

such money, and shall accordingly be recoverable by

action. Thus, if A. wins money of B. at gaming or

betting on a game, and B. gives a promissory note for

it to A., and A. discounts it with C, who takes bond

fide for value without notice of the illegality of the

consideration for which it was given, here C. can

recover the amount from B. but B. can in his turn

{g) Seymour v. Bridge (1885), 14 Q. B. D. 460 ; 54 L. J. Q. B. 347.
(h) Perry v. Barnett (1885), 15 Q. B. D. 3S8 ; 54 L. J. Q. B. 466;

S3 L. T. 585.
(t) Sweeting v. Pearce (1861), 9 W. R. 343 ; Blackburn v. Mason

(1893), 68 L. T. 510.

(A) 5 & 6 Wm. IV. c. 41, amending 9 Anne, c. 14.

(I) 45 & 46 Vict. c. 61, ss. 29, 30.

(m) 5 & 6 Wm. IV. c. 41, s. 2.
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recover what he has to pay from A. A cheque on

a London bank given in Algiers for losses at cards and

for loans to continue play is within the Gaming Act,

1835 and the payee cannot recover on it (71): It must Kiiis, &c.

be borne in mind that the 1835 Act does not deal with wagMs.'^'

^

all bills, notes, and mortgages given for wagering debts,

but only with such as are given in respect of money
won by gaming or betting on games, on which it may
be noticed that a horse-race has been held to be a

"game" (0). Therefore, as regards any instrument jfooz/" v.

given in respect of a wager transaction not of this
^""" ""'

character, the 1835 -^^t has no application, e.g., a pro-

missory note given for a bet lost over the result of a

contested election. The instrument in such cases is

simply given in respect of a void transaction, and there-

fore, though it cannot be sued upon by the party to

whom given, because there is no consideration, yet it

can be sued upon by a holder for value, and this even

though he had notice of what it was given for ; nor is

it necessary for such a holder to shew that he gave value

for it, though if proved that he gave none he cannot

recover (^),

It is not decided whether a bond given in payment Securities

of a wager is valid ; but when A. had lost money in the conse-

betting on horse-races and was warned by the Jockey uot'myino-

Club that unless he satisfied these bets his horses wasers are

. - enforceable.

would not be allowed to run on any course subject to

the Club's rules, and A. gave a bond with sureties for

;^ 1 0,000, it was held that an action would lie on the

bond, for it was not given to pay bets but to avoid the

consequences of not having paid them, i.e., for a new and
valuable consideration (q). And where C. had paid ;^8oo

in lost bets as agent for D. and could not recover from

(n) Moulis V. Owen (1907), i K. B. 746 ; 76 L. J. K. B. 396 ; 96
L. T. 596.

(o) Woolf V. Hamilton (1898), 2 Q. B. 337 ; 67 L. J. Q. B. 917 ; 79
L. T. 49-

(p) Fitch V. Jones (1855), 5 E. & B. 245 ; Lilley v. Rankin (1887),
56 L. J Q. B. 248 ; 55 L. T. 814 ; Hawker v. Halliwdl (1856), 25 L. J.
Ch. 558.

(q) Bubh V. Yelverton (1870), 9 Eg. 471 ; 39 L. J. Ch. 428.
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D. by reason of the Gaming Act, 1892, and C. reported

the matter to D.'s sporting ckib, and D. was consequently

not re-elected at the next annual election of members,
and D. then accepted bills for ;^40o in consideration

of C. withdrawing his complaint, C. was able to recover

on these bills (?•), And an action has been held to be

maintainable on a cheque given in payment of lost

bets, in consideration of not being reported to the

debtor's club for non-payment (s) ; but if the creditor

takes a bill and then a renewed bill on dishonour, as

the best thing he can get and without any threat to post

the debtor as a defaulter, no action lies (t).

Any person insuring another's life must have an in-

terest therein, or the policy will be illegal and void (u).

Simony is an offence which consists in the buying

and selling of holy orders, and any bond or contract

involving simony is illegal and void (x).

By the Sunday Observance Act, 1677 (y) it is pro-

vided that " no tradesman, artificer, workman, labourer,

or other person whatsoever, shall do or exercise any

worldly labour, business, or work of their ordinary

callings upon the Lord's Day, or any part thereof

(works of necessity and charity only excepted) ; and

that every person being of the age of fourteen years or

upwards offending in the premises shall for every such

offence forfeit the sum of five shillings," This statute

is still in force, and under it contracts so entered into

are illegal and void, and no action can be maintained

thereon ; and it has been decided that if a person buys

goods of a tradesman on a Sunday, although he keeps

them after that day, yet that alone will not render

(r) Be Browne, ex parte Martingell (1904), 2 K. B. 133 ; 73 L. J. Ch.

446.
(s) Goodson v. Baker {igoS), 98 L. T. 514; Goodson v.Grierson{igoS),

I K. B. 761; Hyams V.Stewart-King (1908), 2 K. B. 696 ; 77 L. J. K.B.

794-
(t) Be Coniar, ex parte Bonald (1908), 52 S. J. 642 (C. A.).

(u) 14 Geo. III. c. 48 ; ante, p. 211.

(x) See hereon 31 Eliz. c. 6 ; 12 Anne, st. 2, c. 12 ; Fox v. Bishop

of Chester (1824), Tudor's Leading Conveyancing Cases, 810 ; 6 Bing. i.

(2/) 29 Car. n. c. 7, s. I. This statute is more generally known as

the " Lord's Day Act."
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him liable for the price (z). Although this statute Rule of

uses the words " or other person whatsoever," yet it gemns.

does not extend to every person, but these general

words must be taken to be limited by the particular

words immediately preceding them, and it will only

include persons coming within that class—that is, it

will only include persons cjusdem generis {a). The pro-

vision also only applies to an act done in the way of

one's ordinary calling, so that it will not apply to an

act done by one of the persons within its provisions,

but which act is not of the kind that he ordinarily

does : thus, if a person who is a horse-dealer sells a

horse on a Sunday and gives a warranty with it, no

action lies against him on his warranty ; but if he is

not a person who usually deals in horses, but simply

a private individual selling a horse, it will be ditierent,

for the sale and the warranty are not in the course of

his ordinary callino- Cb). If has been decided under this offences under
the statute.

statute that a person can commit but one offence on one

Sunday by exercising his ordinary calling contrary to

the statute ; but this pertains to criminal law (c).

Where an instrument is illegal, either by the com-

mon law or by statute, it cannot be afterwards con-

firmed, the maxim being, Quod ah initio non valet in

tradu temporis non convalescit.

The mere fact that an instrument which ought to EUfctof

have been stamped has not been stamped within the an instrument

proper time does not render it illegal, but prevents
J]'^^^^"^"

^^^^^

it (except in criminal proceedings) being given in

evidence or being available for any purpose whatever,

until stamped ; and it is the duty of the officer of the

court to call the attention of the court to any want or

insufficiency of the stamp {d). An unstamped instru-

(2) Simpson v. Nicholls (1838), 3 M. &. W. 240.

(a) Sandiman v. Breach (1827), 7 B. & C. 96 ; Palmer v. Snow {\goo),

I Q. B. 725 ; 69 L. J. Q. B. 356.

(6) Drury v. De Fontaine (i8c8), i Taunt. 131.

(c) Crepps V. Burden {1777), i S. L. C. 632 ; Cowp. 640.

(d) 54 & 55 Vict. c. 39, s. 14.
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ment may, however, be put in evidence for collateral

purposes: ttius an unstamped promissory note may be

handed to a witness in order to challenge his recollec-

tion {c). An ordinary agreement requires a stamp of

stamp Act, 6d., and must be stamped within fourteen days of

^ ^^'
execution (/), or afterwards can only be stamped on

payment of a penalty of £io, and if paid in court, a

further penalty of £i (g). The following agreements,

however, are exempted from stamp duty :

—

1

.

An agreement or memorandum the matter where-

of is not of the value of ;^5,

2. An agreement or memorandum for the hire of

any labourer, artificer, manufacturer, or menial servant.

3. An agreement, letter, or memorandum made for

or relating to the sale of any goods, wares, or mer-

chandise.

4. An agreement or memorandum made between

the master and mariners of any ship or vessel, for

wages on any voyage coastwise from port to port in

the United Kingdom (h).

A cognovit or I.O.U. does not require stamping

unless it contains some special terms of agreement (i).

(e) Birchall v. BuUough (1896), i Q. B. 325 ; 65'_L/ J. Q. B. 252 ;

74L-T,27.
(/) This right to stamp within fourteenjdays of execution is only

under a regulation of the Commissioners of Inland Revenue, which
they have power to alter.

(g) 54 & 55 Vict, c 39, ss. 14, 15. The Commissioners have, how-
ever, power to remit the penalty or any part of it on application (54
& 55 Vict. c. 39, s. 15 (3) ; 58 Vict. c. 16, s. 15).

{h) 54 & 55 Vict. c. 39, tit. "Agreement."
(i) Ames v. Hill (1800), 2 B. & P. 150 ; Fisher v. Leslie (1795), i Esp

429.
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PAET II.

OF TORTS.

CHAPTER I.

OF TORTS GENERALLY.

A TORT may he detiiied as some wrongful act, con- Definition of

sisting in the witbholdm<>f or violatins^ of some lesfal
'^

right {a), and the following are a few instances—

•

under the divisions subsequently adopted—of torts in

respect of which an action will lie:—
1

.

Torts affecting land (b), such as, instances of

Trespass to land
;

**"•*'•

Waste
;

Nuisances.

2. Torts affecting goods and other personal pro-

perty (c), such as,

AVrongful taking or detention of goods
;

Wrongful distress.

3. Torts aifecting the person (d), such as,

Assault and Battery

;

Libel and Slander
;

Seduction.

4. Torts arising peculiarly from negligence (e),

such as,

Injuries by carriers to goods or passengers

;

Injuries from negligent driving (/).

Now in all the above instances it must follow, that

as a person has a right to the due protection of his

(a) See Broom's Corns. 746 ; Pollock's Torts, 19, 20.

(b) Post, chap. ii. (c) Post, chap. iii.

(d) Post, chaps, iv. and v. (c) Post, chap. vi.

(/) See hereon generally. Addison on Torts, chap. i.
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Every tort

produces a

riffht of action.

The newness
of a tort is no
objection to

an action.

Remarks of

Ashurt, J.,

in Paslei/ v.

Freeman.

Langridge v.

Levy.

person and his property, both real and personal, that

these rights being infringed, he has a right of action

in respect of the infringement, and all torts will be

found to come in some way under one at least of the

above heads.

But different torts might be enumerated almost

without end, for they may be infinitely various in their

nature, and it is impossible to lay down any fixed rule as

to what will or what will not amount to a tort for which

an action will lie {g). It is no good ground of objection

to an action that injury of such a kind has never been

made the subject of any prior action, for, provided it

comes within any principle upon which the courts act,

it is suflQcient, although the instance may be new ; but

if it embraces some entirely new principle, and it is

sought to make an act a tort which does not come
within any former principle, then this can only be done

by the interference of the legislature. This is ex-

pressed in Pasley v. Freeman (h), by Ashurst, J., who
says :

" Where the cases are new in their principle,

there I admit that it is necessary to have recourse

to legislative interposition in order to remedy the

grievance ; but where the case is only new in the in-

stance, and the only question is upon the application

of a principle recognised in the law to such new case,

it will be just as competent to courts of justice to

apply the principle to any case that may arise two

centuries hence as it was two centuries ago." That
this is so is well shewn by Langridge v. Levy (i), which
presents a highly novel instance of a tort. In that

case the father of the plaintiff had bought a gun of the

defendant, stating at the time of buying it that it was
required for the use of himself and his sons, of whom
the plaintiff was one, and the defendant gave him a

warranty that it was made by a particular maker,
which was untrue. The plaintiff used the gun, and it

burst and injured him, and this action was brought for

(g) See Ashbtj v. White (1703), i S. L. C. 240 ; Lord Raymond, 738.
(h) (1789), 2 S. L. C. 66 ; 3 T. R. 51.
(*')J1S37), 2 M. & W. 5 19 ; in error, 4 M. & W. 337.
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damages in respect of the breach of duty on the part

of the defendant; and it being proved that the defendant

had wilfully, or at any rate recklessly, made the false

warranty, and that the gun had been used by the

plaintiff, who was one of the persons who it was con-

templated should use it, it was held that the defendant

was liable for his deceit, and that the plaintiff was
entitled to recover (k).

A tort may be committed although no actual harm injuria sine

is done by the tortious act, for if a person has what in '^famnuTstne

the eyes of the law is considered as a legal right, and "y"'"''*-

that right is infringed, he has an action in respect of

it, even though it has not hurt him, and this is said to

be injuria sine damno (I). On the other hand, some
substantial harm may be done to a person, but yet he

may have no right of action in respect of it, because,

although damage has been done to him, yet no legal

right has been infringed, and therefore no injury done

to him in the eyes of the law, and this is said to be

damnum sine injurid (to). This subject has already

been sufficiently considered at the pages referred to

below.

Some torts may amount to crimes, but many do not, Distinction

I-,. • ii-i. 1 ^ I. T L^ between torts

and it IS very important to properly understand the and crimes,

difference between mere torts and crimes. A tort has

been already defined (w), and a crime may be described

as some breach or violation of a public right. The

real distinction between an act which is simply and

purely a tort, and an act wdiich is not only a tort but

also an actual crime, is that, whilst the tort is simply a

wrong affecting the civil right of some particular person

"

{h) As a novel instance of a tort, see Wilkinson v. Downton (1897),

2 Q. B. 57 ; 66 L. J. Q. B. 493 ; 76 L. T. 493. See also Dulieu v.

White (1901), 2 K. B. 669 ; 70 L. J. K. B. 837 ; 85 L. T. 126 ; ante,

p. 6.

(I) See ante, pp. 3, 4, and case of Ashhy v. White, there cited and
referred to.

(m) See ante, p. 4, 5, and cases of Acton v. Blundell and Allen v.

Flood, there cited and referred to. See also Addison on Torts, ch.ji.

8. I.

(n) Ante, p. 317-
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As to torts

which do not

amount to

crimes.

As to torts

araouuting to

crimes.

or persons, a crime affects a public right, injuring the

whole, or a number, of the community.

It must, therefore, be apparent to every reader that

there are many wrongful acts which, though amount-

ing to torts, yet do not come within the category of

crimes. Thus particularly may be enumerated torts

arising from the negligence of one's servants or agents.

If a coachman is driving his master's carriage in the

ordinary course of his duty, and by his negligence he

runs over a person, this is a tort for which the master

may be liable in a civil action, but it is nothing more
;

there is no crime on the master's part. Again a private

nuisance—that is, a nuisance which does not affect the

public at large, but simply some individual— is a tort,

but not a crime.

But, on the other hand, many acts may not only be

torts, but may also amount to actual crimes punishable

by the criminal law ; thus, in our first instance given

above, Ave have it that the master has committed a tort,

but no crime, but with regard to the coachman the case

may be very different, for he may possibly have been

guilty of a criminal offence amounting to manslaughter.

So, also, if a nuisance is not merely a private but a

public one—that is, one affecting the public at large

—

this is an offence for which the person committing it is

liable to be indicted.

When a tortious act is also a crime, and a crime of

such a high nature as to amount to felony (o), it was
Where a tort

is also a crime
the civil

remedy is not formerly Considered that the civil right which a person
necessarily ,, .. .. ^,..

had, to mamtam an action m respect oi the mjury donesuspended
until after

prosecution to him, was suspended until the felony had been

punished, for it was said " the policy of the law requires

that before the party injured by any felonious act can

(o) A felony at common law was an offence which occasioned for-

feiture of a man's property, and was generally applied to a higher
class of offences than comprised under the term "misdemeanour."
Now, however, by various statutes, numerous offences have been
classed indiscriminately as felonies and misdemeanours, and forfeiture

for felony having ;^by 33 & 34 Vict. c. 23 been abolished, ' the original

distinction between felonies and misdemeanours is now gone, though
many other points of difiference still exist.
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seek civil redress for it, the matter should be heard and
disposed of before the proper criminal tribunal, in order

that the justice of the country may be first satisfied in

respect of the public offence "
(p). This, however, is

not now the law, for it has been decided that if a person

Avould have a rigrht of action for another's wronoful act,

it makes no difference that that wrongful act in fact

amounts to a felony, unless the court considers that it

was under the circumstances the plaintiff's duty to pro-

secute, and that he has neglected to do so (q). Such Appi<i,>/ v.

a duty would ordinarily be existing so as to prevent an
'""' '"'

action against the felon himself by the person against

whom the felony was committed before prosecution, but

this does not apply as regards claims by or against third

persons arising out of the felony (r).

With respect, however, to some torts amounting to when both

crimes, the iniured party cannot take both civil and 'Ti™'"'"*' and
' o r J

^
civil proceed-

criminal proceedings ; but these are cases in which, Jngs cannot be

though the act does amount to a crime, yet it is to a

certain extent a crime directly and particularly affect-

ing the individual, and not the public at large. Thus,

for an assault, where there is a criminal prosecution

and there is also a civil action for damages pending,

sentence will not be passed for the crime whilst such

action is pending {s). It has also been enacted that 24 & 25 vict.

if the justices, upon the hearing upon the merits, of ^"
^°°' ^^- "^4.

any summary proceedings for assault or battery, shall

deem the offence not proved, or to be justified, or to be

so trifling as not to merit any punishment, and shall

accordingly dismiss the complaint, they shall forthwith

make out a certificate under their hands stating the

fact of such dismissal, and shall deliver such certificate

to the party against whom the complaint was pre-

(p) Per Lord Ellenboroiigh, C.J., in Crosby v. Leng (1810), 12 East, 413.

Iq) Midland Insurance Company v. Smith (1881), 6 Q. B. D. 561 ;

50 L. J. Q. B. 329 ; 45 L. T. 411 ; 29 W. R. 850 ; Re Shepherd, ex parte

Ball (1879), 10 Ch. D. 667 ; 48 L. J. Bk. 57 ; Eoope v. D'Avigdore (1883),
10 Q. B. D. 412 ; 48 L. T. 761.

(r) Appleby v. Franklin (1886), 17 Q. B. D. 93 ; ;s L. J. Q. B. 129 ;

54 L. T. 13s; 34 W. R. 231.

(s) Beg. V. Mahon (1836), 4 A. & E. 575.

X
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The term
" tort " is used
in contradis-

tinction to
" contract."

Quasi torts.

Difference

between torts

arising' from
contracts, and
independently
of contracts.

Mistake in

telegriiphic

messaije.

ferred (t) ; and that if any person against whom any

such complaint shall have been preferred shall have

obtained such a certificate, or having been convicted

shall have paid the whole amount adjudged to be

paid, or shall have suffered the imprisonment awarded,

in every such case he (u) shall be released from all

further or other proceedings, civil or criminal, for the

same cause (ps).

The term " tort " is frequently used for the purpose

of denoting a Avrong or injury quite independent of

contract ; but in the definition at the commencement
of the present chapter a wider application is given to it,

viz., that it is some Avrongful act which consists in the

withholding or violating some legal right, and, as will

be presently noticed, there are many torts in some way
connected with contracts, and which are said to arise out

of or flow from contracts. Before, however, proceeding

to further notice this, it is important to have a correct

appreciation of the difference between rights arising

from breach of contract, and rights arising from tort,

using the latter term as signifying an injury indepen-

dent of contract, for these are the mere ordinary and

usual kind of torts.

Where a person's right arises from a wrongful act

independently of any contract, his action is styled an

action ex delicto, but when arising strictly out of a

contract it is called an action ex contractu, and in this

latter kind it is necessary that there should be privity

between the plaintiff and the defendant, for a person

cannot sue upon a contract when there is no privity

between himself and the party against whom he claims.

Thus, if a person sends a message by a telegraphic

company, and a mistake is made by the company in

sending it, whereby he (the sender) is injured, here there

is privity of contract between him and the company, and

the sender has a right of action ex contractu against them.

But if through the mistake an injury happens to the

(t) 24 & 25 Vict. c. 100, s. 44.
(m) Dyer v. Munday (1895), i Q- B. 742

72 L. T. 448.

64 L. J. Q. B. 448 ;

{%) Sect. 45.
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person to whom the message is sent, there being no

privity of contract between him and the company—for

he indeed made no contract with them—he can have

no right of action against them eK contractu, or in tort for

theyowe him no duty, unless indeed the company wilfully

alter the message,when he might sue them for deceit (?/),

To support an action ex contractu, therefore, it is essential

that there should be privity between the parties ; but

with regard to a tort—again using that term as signifying

an injury arising independently of contract—the right

of action has nothing to do with any privity between

the parties, but exists simply because of the withholding

or violation of some right {z). That this is so is shewn by

the case of Langridge v. Levy, the facts in which have

been already stated {a). So also in another case the jyeacen r.

plaintiff had been employed by a shipowner to paint his
''<''"^^''-

ship, and the defendant had been employed by the ship-

owner to put up a staging round the ship for the pur-

pose of the painting. The plaintiff, owing to a defect

in the staging, fell and was injured. It was held that

privity being in no way essential to an action of tort,

the plaintiff could recover damages against the defen-

dant, as the defendant was under an obligation, in

erecting the staging, to see that it was in a fit and

proper state for the use of persons who might naturally

be expected to come upon it (h).

But there are many kinds of torts arising out of There are

, 1 . • 1 • 1 J.1 1 1
manv cases in

contract,—bemg cases m which there has been a con- which it may

tract and a breach of that contract,—which, looked at ''f
'". '"' p'^''*"'^'^

_

'

' election to sue

in one way, furnish a right of action e^i contractu, and for a ton or

looked at in another way furnish a right of action ex contract.

delicto. This is well explained by Mr. Broom in his

Commentaries on the Common Law (c), and we cannot

(y) Playford v. United Kingdom Telegraph Co. (1869), L. R. 4 Q. B.

706 ; 38 L. J. Q. B. 249 ; Dickson v. Renter (1877), 2 C. P. D. 62 ; 46
L. J. C. P. 197.

(2) Gerhard v. Bates (1853), 2 E. & B. 476 ; Langridge v. Levy (1837),
2 M. & W. 5 19.

(a) Ante, pp. 318, 319.
{h) Heaven v. Pender (1883), 11 Q. B. D. 503 : --,2 L. J. Q. B. 702 ;

49 L. T. 537.
(c) Page 773.
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Privity is

never neces-

sary in torts.

Certain cases

in which no
remedy lor

torts.

Maxim that

the king can
do no wrong.

do better than quote the passage from that work

:

" Although tort in general dijEFers essentially from con-

tract as the foundation of an action, it not infrequently

happens that a particular transaction admits of being

regarded from two different points of view, so that

when contemplated from one of these, it presents all

the characteristics of a good cause of action ex con-

tractiL, and when regarded from the other it offers to

the pleader's eyes sufficient materials whereupon to

found an action ex delicto. Thus carriers warrant the

transportation and delivery of goods intrusted to them.

Attorneys, surgeons, and engineers undertake to dis-

charge their duty with a reasonable amount of skill

and with integrity ; and for any neglect or unskilfulness

by individuals belonging to one of these professions, a

party who has been injured thereby may maintain an

action, either in tort for the wrong clone, or in contract, at

his election " {d).

But even in cases where the tort flows from contract,

the rule that privity between the parties is not necessary

still applies (e).

Having now considered the nature of torts, the dis-

tinctions between mere torts and acts actually amount-

ing to crimes, and the differences betweeu acts vs^hich

are purely and simply torts in the more limited sense

of the word, and breaches of contract, it remains but

to notice in this chapter that there are certain acts for

which, although they are torts, yet the law—principally

upon public grounds—allows no redress.

There is no remedy for a tort committed by the

sovereign, because of the maxim or rule, " The king

can do no wrong" (/).

(d) From the above the student will perceive that there are various
matters before treated of under Part I., " Contracts," which might
perhaps with equal propriety be considered in this part " Torts," par-

ticularly such subjects as Carriers, Innkeepers and Bailments generally.

(e) Gerhard v. Bates (1853), 2 E. & B. 476 ; Langridge v. Levy (1837),
2 M. & W. 519.

(/) Broom's Legal Maxims, 38. This maxim is explained thus in

Broom's Legal Maxims, 38, 39 :
" Its meaning is, first, that the

sovereign individually and fully in his natural capacity is independent
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For any act clone by a iudo'e of a court of record no Acts done by

T -1 1 1 . 1 • 1
pa judge of

action lies, provided such act is done m the course oi a court of

his leoral duties, for it is considered for the benefit of
^'*°"^'^-

the community at large that the judges should have

full scope, and not be fettered and impeded by any

restraint and apprehensions, and this is so even

although a judge's acts are shewn to have proceeded

from malice {g). But if an act is done by a judge not

acting judicially, or if an act is done by him in respect

of some matter which was not within his jurisdiction,

as he knew, or ought to have known, he is not pro-

tected then, but is liable in the same way as any other

person {h). The same principle is applied also to a

limited extent to arbitrators, who are not liable for

mistakes or errors of judgment, or even for their acts

of negligence, if they act honestly (i). Everything is

presumed to be within the jurisdiction of the judge of

a superior court until the contrary is shown, but the

judge of an inferior court must prove the act com-

plained of Avas within his jurisdiction (k).

Again, a superior officer is justified m arresting and Act done by

imprisoning an inferior for the purpose of bringing him officer.

to a court-martial in accordance with the rules of the

service ; and this is so even although the person so

arrested is not ultimately brought to a court-martial, if

of. and is not amenable to, any other earthly power or jurisdiction, and
that whatever may be amiss in the condition of iDublic affairs is not to

be imputed to the king, so as to render him answerable for it personally

to his people ; secondly, the above maxim means that the prerogative

of the Crown extends not to do any injury, because, being created

for the benefit of the people, it cannot be exerted to their prejudice,

and it is, therefore, a fundamental general rule that the kmg cannot

sanction any act forbidden by law, so that in this point of view he is

under and not above the laws, and he is bound by them equally as his

subjects. If, then, the sovereign personally command an unlawful act

to be done, the offence of the instrument is not thereby indemnified,

for though the king is not himself mader the coercive power of the law,

yet in many cases his commands are under the directive power of the

law, which makes the act itself invalid if unlawful, and so renders the

instrument of execution hereof obnoxious to punishment."

[g) Anderson v. Gorrie (1S95), i Q. B. 668 ; 71 L. T. 382.

[h) Scott V. Stansfield (1868), L. R. 3 Ex. 220 ; and see Broom's Coms.

103-107, and cases there cited and referred to.

(i) Pappa V. Base (1872), L. R. 7 C. P. 725 ; Chambers v. Goldthorpe

(1901), I Q. B. 624 ; 70 L. J. K. B. 482.

(it) Houlden v. Smith (1850), 14 Q. B. 841-
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Daitkins v.

Lord I'aulet.

Joint tort

feasors.

Ex turpi

caiisd non
oritur actio.

Directors

Liability

Act, 1890

the arrest was in respect of some matter fairly cognis-

able by a military tribunal, and no action will lie against

the superior officer (/). And this rule has been carried

so far that it has been decided that it will apply even

although the tortious act complained of is done

maliciously, and without reasonable and probable

cause (wi).

If there are two or more joint tort feasors they may
be sued together or individually {u), and satisfaction by

one releases all (0), and a judgment obtained against

one releases all even though not satisfied (jj). If a

plaintiff, having recovered judgment against several

tort feasors, levies the whole damages on one, that one

has no right to recover contribution from the other or

others, for Ux turpi causd non oritur actio (q). An excep-

tion to this rule was, however, created by the Directors

Liability Act, 1890 (r), which provided that in case of

representations made by directors of companies, whereby

they became liable to pay damages under the Act, each

director should be entitled to contribution, as in cases

of contract, from any other person who, if sued

separately, would have been liable. This statutory

right to contribution was held to apply where

directors are sued and held liable in a common law

action of deceit, just as much as if they had been

sued under this Act (s). The provision has now, how-
7Ed.viLc. 50. ever, been modified, it being provided that no such

contribution can be obtained by a director guilty of

fraudulent misrepresentation against any director not

so guilty (t).

(l) Dawkins v. Lord Rokeby (1873), l*- ^- ^ Q- B. 255.
(m) Dawkins v. Lord Paulet (1869), L. R. 5 Q. B. 94 ; 39 L. J. Q. B.

53.
(w) Hume v. Oldacre (1815), i Stark 351.
(o) Cocks V. Jenner (161 5), Hob. 66.

(p) Hoive Y. Oliver (igo8), 52 S.J. 684; Brinsmeadv. Harrison (1S72),

44 L. J. C. P. 190 ; Ki7ig v. Hoare (1844), 13 M. & W. 494.

(q) Merryweather v. Nixan (1799), 2 S. L. C. 398 ; 8 T. R. 186. It

is otherwise in contract.

-_ (») 53 & 54 Vict. c. 64, s. 5. See ante, p. 291.
(s) Gerson v. Simpson (1903), 2 K. B. 197 ; 72 L. J. K. B. 603 ; 89

L. T. 117.

(<) 7 Edw. VII. c. 50, s. 33.
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If a person is instructed to do some palpably tortious ludemuifyinor

^ . . - . , , another from
act, and the person so instructing him undertakes to consequeuces

indemnify him from the consequences of such act, no °* '<*'''•

action will lie : yet if the act he is so instructed to do

does not appear of itself manifestly unlawful, and he

does not know it to be so, he can recover thereon (w).

Thus, if A. instructs B. to drive certain cattle from a

field, which B. does, thereby unwittingly committing a

trespass, A. is bound to indemnify him ; but if A.

mstructs B. to assault a person, which he does, this

being an act manifestly illegal in its nature, B. caiuiot

call upon A. to indemnify him. And where the

proprietor of a newspaper agreed to indemnify the

printer against all claims for any libel that might

appear in the paper, and the printer had to pay

damages and costs in respect of such a libel, and it

appeared that such libel had been inserted with the

knowledge of both the proprietor and the printer, it

Avas recently held that the contract of indemnity was

void (v). But if the libel had appeared by accident

or inadvertence and both parties were anxious to

avoid publishing libels, such a contract of indemnity

would probably be upheld.

(m) Per Lord Kenyon in Merryweather v. Nixan (1799), 2 S. L. C.

398 ; 8 T. R. 186 ; Beits v. Gihhon {1834), 2 A. & E. 57 ; Palmer v.

Wick (1894), A. C. 318; 71 L. T. 163; Burrowes v. Bliodes {1899),

I Q. B. 816; 68 L. J. Q. B. 545.
[v) Smith V. Clinton .)'• Harris (1908), 126 Law Times News-

paper, 8.
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CHAPTER II.

OF TORTS AFFECTING LAND.

DifEerent torts

aflecting- land.

I. Trespass.

Meaninf;- of

the term
" trespass."

Trespass to

land :

I. The position

of a person
claiming that

a trespass

has been com-
mitted.

Every person possessed of land has necessarily a right

to the peaceful possession and enjoyment of such land,

and the infringement of this right is a tort in respect

of which an action will lie. The infringement of this

right may happen in various ways, but the most im-

portant infringements are by trespass, by commission

of nuisances, and by waste.

A trespass, in its widest sense, signifies any trans-

gression or offence against the laws of nature, of society,

or of the country in which we live, whether relating to

a man's person or to his property [a) ; but we have

here only to consider trespass to land, which has been

defined as a wrongful and unwarrantable entry upon
the soil or land of another person {b), and is styled

trespass q^iarc clausum /regit.

In considering the subject of trespass to land, two

main points present themselves for our consideration,

viz. :

—

1. The position of the party claiming that a trespass

has been committed.

2. What will amount to a trespass.

Firstly, then, as to the position of the party claiming

that a trespass has been committed. It is necessary

that he should have a valid title to the land, and that

he should be actually in the exclusive possession of the

land by himself, his servant, or agent (c). It is not,

however, actually essential that the plaintiff should in

(a) Brown's Law Diet.

(6) Broom's Corns. 870.

(c) Harrison v. Blackburn (1865), 17 C. B. 678 ; 34 L. J. C. P. 109.
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every action for trespass to his land prove his strict

title thereto, for possession is the great requirement, Possession

and if the plaintiff proves that he is in possession, essential.

that makes out a sufficient primd facie case on which

he can recover [d) ; but if the defendant in any such

action sets up in his statement of defence that the title

to the land in respect of which the trespass is alleged

to have been committed is not in the plaintiff, but in

him the defendant, or in some third person by whose

authority he has entered, then the actual title to the

land is in question {e). An action of trespass, there- An action for

fore, is frequently resorted to as a method of trying the frgq^femiy

title to land. An action for trespass to land must be resorted to, to
*•

. „ - try the title

brought within six years after the wrongful entry, to land,

except that in cases of infancy, or lunacy then existing,

six years is allowed from the termination of the

disability(/).

An action in respect of trespass to land situate no action for

abroad cannot be brought in this country, although [anTabroad.

both the plaintiff and the defendant are domiciled

and resident here {(/).

Possession of the land in respect of which the tres- very slight

pass is committed is an essential to the plaintiff's case, possession of

but " very slight evidence of possession is sufficient to
^flg°g^t*to"^"

establish a, primd facie title to sue for an injury, such support an

as the occupation of the soil with stones and rubbish trespass.

which have been placed thereon by order of the plaintiff,

and kept there for some short time without molestation,

or the building of a wall, or a dam, mound, or fence,

which goes on for some weeks without interruption and

is then knocked down ; or the enclosure or cultivation

of a piece of waste ground, the mowing of the grass

thereof, or the pasturing of a cow thereon ; for mere

occupancy of land, however recent, gives a good title

to the occupier Avhereon he may recover against all

(d) See Broom's Corns. 870.
(e) Addison on Torts, 404.

(/) 21 Jac. I. c. 16, ss. 3, 7.

(g) British South Africa Co. v. Companhia di Mocambique (1893),
A. C. 602 ; 63 L. J. Q. B. 70 ; 69 L. T. 604.
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Wheu a
reversioner

may sue in

respect of a
trespass.

When a

mortgagor
may maintain
an action for

trespass.

who cannot prove an older and better title in them-

selves " {h). Possession by one's servant or agent is

also sufficient ; and there is one case in which a person

may maintain an action for trespass committed to land

although not in possession, and that is in the case of a

reversioner, who, if some injury of a permanent kind

is done to his reversion, may sue for the same {i),

although in respect of the immediate injury to the

land he would have no right of action, that being in

the possessor, the actual tenant. Thus, if a person

trespasses and cuts down trees, the tenant in possession

may sue for the injury done to the residential value

of the property, and the landlord for the diminished

saleable value (k). And where a window was ob-

structed by the erection of a wall on the adjoining-

premises, it was held that the reversioner was entitled

to recover damages in respect thereof, because of the

permanent nature of the obstruction (/).

A mortgagor, by mortgaging, parts with the legal

estate in the land mortgaged, and therefore could not

formerly have maintained an action in respect of any

trespass committed on the property ; but by reason of

the Judicature Act, 1873 [m), he may do so now if

he remains in possession, and provided that the mort-

gagee has not given notice of his intention to take

possession.

In an action It is not necessary in an action for trespass to land

i^rnd uTsTot° ^01' ^^^ plaintiff to shew that he has sustained any

special damage, the mere fact of the trespass entitling

him, at any rate, to a nominal verdict (?i). The fact of

a person trespassing after notice or warning not to do

so, will operate to aggravate the offence, and justify

the jury in giving damages of a penal nature (0).

essential to

prove any
special

tlamasre.

(h) Addison on Torts, 304.
(i) Cox V. Glue (1848), 5 C. B. 533.
(k) Addison on Torts, 354.
(l) Jesser v. Gifford, 4 Burr, 2141.

(m) 36 & 37 Vict. c. 66, s. 25 (5). See also ante, p. 66.

(n) Broona's Corns. 870.

(o) Merest v. Harvey (18 14), 5 Taunt. 441.
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1

In the case of trespass to land, and the owner of Exceptions by

such land dying, the right of action survives to his ^. 42^ to the

executors or administrators, provided the iniury was ™''-'^'™ ,^''''"

' r o J personalis

committed within six months of the owner's death, moritur cum

and that the action is brought within one year after

his death ; and this forms an exception to the maxim,
Actio personalis moritur emn pi'^'^'sond (p). So also if

injury is done to land, or, in fact, any property, real

or personal, by a person who then dies, though the

maxim primarily applies, yet there is a like exception,

provided the injury was committed within six months
before the death, and the action is brought Avithin six

months after the executors or administrators have taken

upon themselves the administration of the estate of such

deceased person {q). Thus an action may be brought

against executors or administrators for obstruction by

their testator of the ancient lights of a building belong- jenics v.

ing to the plaintiff, and as this is a continuing wrong,
^^'^'^^"•

the action may be maintained although the obstruction

was actually completed more than six months before the

death (?^). And, apart from these statutory provisions,

it must be remembered that where a person by his

wrongful act acquires the property of another

—

e.g.,

if he wrongfully cuts and takes timber—the right of

action does not die with the person, but may still be

enforced (s).

Secondly, What will amount to a trespass to land ? 2. what win

We have defined trespass to land as a wrongful and ^™s°pa°s to

^

unwarrantable entry upon the soil or land of another i='°'i^

person (t), and it therefore follows that entry is the

essential to constitute a trespass. But this entry need Eutry may be

not be actual ; it may be constructive, as by a person eoastmctive.

(p) 3 & 4 Wm. IV. c. 42, s. 2. See as to this maxim, ante, pp. 6-8;

and see other exceptions to the maxim, post, pp. 364, 426, 430, 434, 437.

(g) 3 & 4 Wm. IV. c. 42, s. 2. See hereon A'tVfc v. Todd (1883), 21

Ch. D. 484 ; 52 L. J. Ch. 224 ; 47 L. T. 676 ; Jones v. Simes (1890),

43 Ch. D. 607 ; 59 L. J. Ch. 351 ; 62 L. T. 447.
(r) Jenks v. Clifden (1897), i Ch. 694 ; 66 L. J. Ch. 338 ; 76 L. T.

382.

(s) Phillips V. Homfray {1883), 24 Ch. D. 439 ; 52 L. J. Ch. 833 ;

49 L. T. 5.

(t) Ante, p. 328.
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throwing stones or rubbish on to his neighbour's land,

or by letting a chimney or any other part of his house

fall thereon, or by erecting a spout on his own lands

or buildings, which discharges water on to his neigh-

cattie stray- bour's {u). So also if a man's cattle stray from his
^"^' own lands on to those of his neighbour, the latter not

being under any legal obligation to fence them out, this

amounts to trespass ; but this rule as to cattle does

Dogs straying, not apply to dogs, for the owner of a dog is not liable

for its straying and doing injury, unless it is of some
peculiarly mischievous disposition {v). And if cattle

are lawfully passing along a highway, and stray on to

adjoining land through its not being properly fenced

off, this does not amount to a trespass, though it is

otherwise if they are not merely passing along, but

7'iiMt V. staymg there (x). Upon this principle, it was held
^^"""

that where an ox belonging to the defendant was

beiiig driven through the streets of a country town,

and entered the plaintiff's shop and damaged his

goods, the defendant was not liable, there being no

Obligation as negligence on his part {y). A person is not gene-

cattir'"^^^ rally under any obligation to fence out his neighbour's

cattle for his neighbour's protection, though the con-

trary may be the law either from express contract

to that effect or by prescription. Railway companies

are, however, under the provisions of the Railway

Clauses Act, 1845 {^)> bound to fence to keep out the

cattle of adjoining proprietors (a). It has also been

held that the owner of an open quarry is bound to

fence it to protect his neighbour's cattle from falling

therein (b).

(u) Addison on Torts, 308. (v) Ibid., 310.

(x) See Dovaston v. Payne (1795), 2 S. L. C. 160 ; 2 H. Bl. 527.

(y) Tilleit v. Ward (1883), 10 Q. B. D. 17 ; 52 L. J. Q. B. 61 ; 47
L. T. 546 ; 31 W. R. 197. (2) 8 & 9 Vict. c. 20, s. 68.

(a) It has been decided that this duty of railway companies ex-

tends to keeping out swine, although swine require a stronger kind
of hedge than cattle {Child v. Hearn (1874), L. R. 9 Ex. 176 ; 43 L. J.

Ex. 100). The above provision does not apply where a highway inter-

venes between the lands where the cattle are, and the railway {Lus-

combe v. Great Western By. {1899), 2 Q. B. 313 ; 68 L. J. Q. B. 711 ;

81 L. T. 183).

(b) Hawken v. Shearer (1887), 56 L. J. Q. B. 284. There is also now
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The fiict of a lawful owner of lands out of posses- a lawful

11 J.' i.1 • • 1^' n ^ ^ ij owner out of
sion peaceably entering thereon is justmable, and does possession ^jay

not constitute a trespass ; thus, if a tenant wrongfully peaceably

holds over after the expiration of his tenancy, there is

no doubt that the landlord may peaceably enter, and

thus by his own act regain possession, but he must not But must not

use force. So also may a mortgagee entitled to posses-

sion thus peaceably enter. If such a person, however,

enters forcibly, though technically he cannot be liable

for a trespass on his own land (c), yet he may be

liable for an assault (d), and generally his act would

be contrary to the provisions of 5 Rich. II. s. i, c. 8,

and illegal (e).

The fact that the owner .of lands gave leave and Licence to

licence to a person to come thereon, justifies and

excuses what would otherwise be a trespass, but will

not justify the remaining after rescission of such licence

or permission ; for if it be a mere permission or licence,

and not a grant, it is always revocable, even though

under seal (/). But although a licence is revocable,

yet if it in fact forms part of a contract, and in revok-

inof the licence the contract is broken, then an action

for damages will lie in respect of that (g). A licence

to break and enter premises with force is absolutely void.

A person is justified in removing a trespasser from his a person is

lands provided he first require him to leave, and in re- remo^^^g'a

moving him he does not use a greater amount of force trespasser,

than is necessary under the circumstances.

A person is justified in forcibly defending the pos- or in forcibly

session of his land against any one who attempts to possestiou.

take it (It).

a duty cast on the owner of a quarry within fifty yards of a highway to

fence it in (50 & 51 Vict. c. 19). See further post, pp. 423, 424.
(c) Newton v. Hnrland (1840), i Mr. & Gr. 644 ; Per Parke, B., Harvey

V. Brydges (1845), 14 M. & W. 442.
{d) Beddall v. Maitland (1881), 17 Ch. D. 174; 50 L. J. Ch. 401 ;

44 L. T. 248 ; 29 W. R. 484 ; Edridge v. Haivkes or Edwick v. Hawkes
(1881), 18 Ch. D. 199 ; 50 L. J. Ch. 577 ; 45 L. T. 168 ; 29 W. R. 91.

(e) Ante, p. 79. (/) Wood v. Leadbitter (1855), 13 M. & W. 838.

(g) Kerrison v. Smith (1897), 2 Q. B. 445 ; 66 L. J. Q. B. 762 ; yy
L. T. 344-

(/t) Per Fry, J., in Edridge v. Hawkes, ante, p. 79 ; Tally v. Beid
(1846), I C. & P. 6.
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Easements.

Riparian
proprietors.

Persons sometimes have rights over the lands of

others, entitling them to do acts which, if they had
not such rights, would amount to trespasses ; and of

such rights the chief are Easements and Rights of

Common. An easement has been well defined as

" The right which the owner of one tenement, which

is called the dominant, has over another, which is called

the servient, to compel the owner thereof to permit

something to be done, or to refrain from doing some-

thing, on such tenement, for the advantage of the

former " (i). Rights of watercourse and rights of way
may be mentioned as easements (/).

A right of common has been defined as " The right

which one person has of taking some part of the pro-

duce of land, while the whole property in the land

itself is vested in another " (k). Instances of rights of

common are the right of pasturing cattle on another's

lands, called common of pasture ; the right of cutting

turf on another's land, called common of turbary ; and

the right of fishing in water on another's lands, called

comm.on of piscary (/).

Where persons own land adjoining a river (m), the soil

is vested in each owner up to the centre of the stream,

and if either deals with it beyond that point, he is a

trespasser. Each of such persons has a right to use

the water for all proper purposes, provided he does

not thereby interfere with his neighbour's enjoyment

thereof, and to do so

—

e.g., by preventing the water

from flowing to some proprietor below—is a tort for

which an action will lie (n). But this does not apply

where water flows under the surface in no defined

(i) See notes to Sury v. Pigot (1626), in Tudor's Conveyancing Cases,

p. 744.

(j) This is a subject belonging to Conveyancing. As to it, see Sury
V. Pigot (supra), and notes thereon, and Indermaur and Thwaites'

Conveyancing, 121-141.

(k) See notes to Tyrringharn's Case (1584), in Tudor's Conveyancing
Cases, p. 707 et seq.

(I) This subject pertains to Conveyancing, and reference may be

made to the notes in Tyrringham''s Case in Tudor's Conveyancing Cases,

p. 707, et seq. See also Indermaur and Thwaites' Conveyancing, 1 1
7-1 2 1

.

(m) Such persons are called riparian proprietors.

\n) See notes to Sury v. Pigot, Tudor's Conveyancing Cases, p. 154.
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channel, for in such a case a landowner is justified in chasenwre v.

sinking a well and preventing the water from percolat-

ing through to, or in draining it from, his neighbour's

lands, and this even though his design may be to injure

his neighbour (o). He may, in fact, appropriate the

under-ground water, in which at present, until appro-

priation, there is no property ; but still he may not

foul it, for whilst it percolates, every owner through naiiard v.

whose land it passes has a right to receive it in its
''^"'"^"'*°"-

natural condition (jj).

Where one person is possessed of the surface of land

and another of the subsoil, or mines, each has an in- Position when

dependent property in respect of which trespass may possfssf/of

be committed. It is the duty of the owner of the *^^ ^"''''^•='' ^"'^

, ., .
1 ro • •

the other of

subsoil, or mmes, to leave sumcient support to mamtam the subsoil of

the ground above, and the owner of the ground above
'^° '

must not interfere with the soil or minerals beneath.

The owner of the subsoil, or mines, is liable for every

subsidence occurring through his not leaving sufiicient

support for the surface land (q) ; and this even although

the minerals, with the right to get them; have been ex-

pressly granted to him by the owner of the surface (r).

In one case the facts were that the lessees of coal under

the plaintiff's land worked the coal so as to cause a sub- Dm-ieij Main

sidence of the land, and injury to houses thereon, in the'
^fll^J,''Ji

^"' ^"

year 1 868. For the injury thus caused they made com-
pensation and ceased working the coal, but in the year

(o) Chasemore v. Richards (1859), 7 H. L. C. 349 ; Grand Junction
Canal Co. v. Shugar (1871), L. R. 6 Ch. 483 ; Bradford Corporation v.

PicJdes (1895), A. C. 587 ; 54 L. J. Ch. 759 ; 73 L. T. 353 ; Nichols
V. Robertson (1897), A. C. 129 ; 60 L. J. P. C. 27. This, it will be remem-
bered, is an instance of a damage without what is considered an injury
in the eyes of the law

—

th.a,tis, damnum sine injuria. See ante pp.4, 5.

(p) Ballard v. Tomlinson (1885), 29 Ch. D. 115 ; 54 L. J. Ch. 454.
(q) Unless the in.strument of severance provides to the contrary,

Butterknoivle Colliery v. Bishop Auckland Co-operative Co. (1906),
A. C. 305 ; 75 L. J. Ch. 541. But the rule does not apply as between
lessees of an upper seam of coal and lessees of a lower seam if the
lease of the upper seam shews an intention that the lower seam
shall be worked, and the lessee of the upper seam has no remedy
for subsidence caused by working the lower seam except against his
lessor under a covena it in his lease, Butterley Co. v. New Eucknall
Co. (1908), Weekly Notes (C. A.) 221.

(r) New Sharlestoji, Colliery Co. v. Earl of Westmoreland (looo), 82
L. T. 725.
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Greenwell v.

LiHO Beech-

burn Col. Co.

Right to

lateral

support.

1882 a further subsidence occurred, causing fresh injury.

The defendants contended that the plaintiff's right of

action accrued only at the time of the last working

the coal, and that any claim was statute-barred, and that

the case was therefore one of damnum (ibsque injurid.

The House of Lords, however, held that the cause of

action in respect of the further subsidence did not arise

until such subsidence occurred, and that the action could

be maintained though more than six years had elapsed

since .the last working of the coal (-s). But a person who
has not himself been concerned with the workings which

caused the subsidence is not liable, though he is in pos-

session at the time of the subsidence, and though he

might have taken measures to arrest it {t). If a fee

simple owner demises minerals with power to let down
the surface, and afterwards by signed writing " agrees to

let " the surface on a yearly tenancy, and the mineral

lessees let down the surface, the surface tenant can re-

cover from the landlord consequential damages in an

action on the implied covenant for quiet enjoyment (7^).

Every owner of land has a right to the lateral

support of his neighbour's land to sustain his own land

unweighted by buildings, but nothing more {v) ; unless,

indeed, a title is gained by prescription, which will be

the case after twenty years' enjoyment of the additional

support {x) ; or where there is an express grant of the

additional right, or such a grant can be implied, which

would be the case when the adjoining land belongs to

the same vendor, who sold for building purposes, for

where there is a grant for building purposes, th^re

is an implied grant of the right of support for the land

(s) Darley Main Colliery Co. v. Mitchell (1885), 11 A. C. 127; 55
L. J. Q. B. 529 ; 54 L. T. 882.

(t) Oreenwell v. Low Beechburn Colliery Co. (1897), 2 Q. B. 165 ; 60
L. J. Q. B. 643 ; 76 L. T. 759 ; Hall v. Duke of Norfolk (1900), 2 Ch.

493 ; 69 L. J. Ch. 571 ; 82 L. T. 836.

(m) Markham v. Paget (1908), i Ch. 697 ; 77 L. J. Ch. 451 ; 98 L. T.

605.

\v) Brown v. Bobbins (1859), 4 H. & N. 186 ; Smith v. Thackerah

(186=;), 35 L. J. C. P. 276.

(x) Dalton v. Angus (1881), 6 A. C. 740 ; 50 L. J. Q. B. 689 ; 44
L. T. 844 ; 30 W. R. 191 ; Boiver v. Peate (1876), i Q, B, P. 331 ; 45
L. J. Q. B. 446 ; 35 L- T. 321.
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with the buildmgs to be erected, from adjoining land of

the grantor (y).

A nuisance {z) may be defined as some act which ir. Nuisances,

unlawfully and unwarrantably injures or prejudices the

rights of another person ; thus, the carrying on an

oftensive or noisy trade (a), the excessive ringing of a

peal of bells (b), the improper emission of smoke from

a chimney (c), and suffering drains to get into an offen-

sive state (d), and many other acts, have been held to

be nuisances (e). But it must not be understood from

the foregoing that because a person simply carries on a

trade which is somewhat objectionable to his neighbour, what acts are

the carrying (m of that trade must necessarily con-
co^'jitute^a

stitute a nuisance ; to amount to a nuisance the matter nuisance.

must go further than that. Thus a person may
possibly have a material objection to a butcher's shop

being set up next door to him, and it may deteriorate

from the value of his house, but the setting up of such

a shop will not of itself be a nuisance ; but if, by reason

of the way in which the person conducts his business,

offensive smells penetrate to the next house, then un-

doubtedly it will be. It is not every mere discomfort

a person may experience that will constitute a

nuisance (/), and the Court, in determining whether

the user by a person of a building occupied by him
constitutes an actionable nuisance to his neighbour,

must have regard to the question whether he is using

the building in a reasonable and usual manner for the

(y) Rigby v. Bennett (1882), 21 Ch. D. 559 ; 48 L. T. 47 ; 31 W. R.

222.

(2) From nuire, to annoy. The subject of nuisances generally has

been dealt with in this chapter, though many nuisances affect only

the person, and do not therefore come under the head of " Torts

affecting Land."
[a)^St. Helen's Smelting Go. v. Tipping (1865), 11 H. L. C. 642 ; 35

L. J. Q. B. 66.

(6) Soltau V. De Held (1851), 2 Sim. (N. S.) 133.

(c) Rich V. Basterfield (1847), 4 C. B. 786.

(d) Russell V. Shenton (1842), 3 Q. B. 449.
(e) For numerous instances of acts that will amount to nuisances

the student is referred to Addison on Torts, 486-495 ; Clerk and Lindsell

on Torts, 380-400 ; Salmond on Torts, 181, 182.

(/) St. Helm's Smelting Co. v. Tipping (1865), 11 H. L. C. 650.

Y
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Pohiie V.

Hiishmer.

ordinary purposes for which it was intended (g). If" the

alleged nuisance merely causes personal discomfort, it

must be shewn that it seriously interferes with the com-

fort of human existence according to the ordinary

standard of a reasonable person in that locality (h).

Todd V.

Flight.

Party liable Where a nuisance arises not directly from the act

consequ^n'^^e
^^ ^hc defendant, but only incidentally from something

of his acts. he has done, he is nevertheless liable in respect of it,

if it can be considered as the probable consequence of

Landlord and his act {%). If a man creates a nuisance on his pro-

perty, and then conveys or demises it to another, they

both are liable in respect of it. And if a nuisance

arises on property in the possession of a tenant, from an

omission on the part of the landlord to do repairs which

he was bound to do, the landlord is liable ; and so also

a landlord will be liable if he by licence authorises the

doing on his land of something whereby a nuisance is

created {j). Primd facie, however, in the case of a

nuisance on premises in the occupation of a tenant, the

tenant, and not the landlord, is the person liable, and

in all such cases the remedy will be against the tenant

if the landlord is not a party to it in any way, and the

tenant has covenanted to repair (A;). A landlord, who
is not under a contract to repair, is not liable if the

tenant's wife, or customer or guest, is injured by the

defective state of the property, although he has volun-

tarily promised to repair that defect (/). But if a

landlord lets out a building in flats or offices but retains

possession of the common staircase, he is liable to

persons calling on his tenants if they are injured owing to

the staircase not being in a reasonably safe condition (m).

{g) Sanders-Clerk v. Grosvenor Mansions (1900), 2 Ch. 373 ; 69 L.
J. Ch. 579 ; 82 L. T. 758 ; A. 0. v. Cole (1901), i Ch. 205 ; 70 L. J.

Ch. 148.

(h) Polsuev. Eiishmer (1907), A. C. 121; 76 L. J. Ch. 365 ; 96L.T.519.
(^) Chihnall v. Paid (i 881), 29 W. R. 536.

(j) Todd V. Flight (i860), 30 L. J" C. P. 21 ; White v. Jameson (1S74),

L. R. 18 Eq. 303.

(k) Pretty v. Bickmore {1873), L- R- 8 C. P. 401 ; 21 W. R. 733 ;

Nelson v. Liverpool Brewery Co. (1877), 2 C. P. D. 311 ; 46 L. J. C. P.

675 ; 25 W. R. 877.
[l) Cavalierv. Pope(i9o6),A.,C. 428^75 L. J. K. B. 609 ; 95 L. T. 65.
(m) Miller v. Hancock {1893)', 2 Q. JB. 177 ; 69 L. T. 214.
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Where an act is done which really does amount to a it is no
• , • 1 r L defence to an

nuisance to some person or persons, it is no derence to action for a

say that the act is a benefit to other persons, or to the
°,^eTcTis a"**^

community at large, or that the place where it is benefit to other

• 1 • • , (• 1 1 1 • / N rrn persons or to

carried on is very convenient tor the public {n). ihus, the community

there are many trades of an offensive character that ^' ^^^'^^'

necessarily must be carried on, and as to which it

would be a detriment to the public were they not fol-

lowed, but that fact does not justify a person in esta-

blishing such a trade where it prejudices another (o).

Ho must seek out another place where he can carry it

on without doing injury to any one. And if a person Aitiiougha

comes to a place where a nuisance is existing, he has {'"a^nuisance,

an equal right to his legal remedies in respect of that ^."^ f'" '^'i^

^

. -riini n ii •
right to have

nuisance as it he had been there first, and the nuisance it abated,

had been afterwards established ( 77). Where an Act Metropolitan

of Parliament authorises the doing of certain things, }>/«?,""'« v.

but does not by direct and imperative provisions order ^'''•

them to be done, if in doing them a nuisance or other

injury is created, the Act does not afford any statutory

protection {q). And even if the thing is imperatively

required to be done, the onus rests on the person who
has to do it, of shewing that it was impossible to do it

without creating a nuisance (r).

Nuisances are divided into two classes, viz. :

—

Nuisances may

I . Public nuisances, which are acts that affect the pubulie or

public at large, e.g., the digging of a ditch in a public p"^*^**^-

road, or the causing of a great smoke : and,

2. Private nuisances, which are acts that affect only

some particular individual or individuals, and not the

public at large, e.g., an offensive smell which only

(n) Ogston v. Aberdeen District Tramways (1897), A. C. iii ; 66
L. J. P. C. I ; 75 L. T. 933-

(0) Bamjord v. Turnley (1862), 31 L. J. (Q. B.) 286 ; Stockport Water-
vjorks Co. V. Potter (1862), 31 L. J. Ex. 9.

(p) Per Byles, J., Hole v. Barrow (1858), 27 L. J. C. P. 208 ; Sturges
V. Bridgman (1879), 11 Ch. D. 852 ; 48 L. J. Ch. 875 ; 28 W. R. 200.

(q) Metropolitan Asylum District v. Hill (1881), 6 A. C. 193; 50
L. J. Q. B. 353 ; 44 L. T. 653 ; 29 W. R. 617 ; Jordeson v. Sutton, d:c.

Qas Co. (1899), 2 Ch. 217 ; 68 L. J. Ch. 457 ; 80 L. T. 815.
(r) Attorney-General v. Gas Light d: Coke Co. (1878), 7 Ch. D. 217 ;

47 L. J. Ch. 534.
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Differences

in the remedy
in respect of

each.

Indictment.

Information.

The remedy
in respect of

a private

nuisance is

an action.

penetrates to the next house, or a noise only affecting

a neighbour.

There are very material differences in the remedies in

the case of a public and a private nuisance respectively.

A public nuisance being a public wrong, affecting the

community at large, a public remedy is applied to it,

the proper course being to proceed either by indictment

or information. An indictment is a written accusation

laid against one or more persons of a felony or misde-

meanour, preferred to and presented upon oath by the

grand jury ; and there are many cases of public

nuisances in which an indictment is the strictly proper

course, e.g., the keeping of gunpowder in large quantities

in close proximity to populous neighbourhoods, the

blocking up of, or other injury to, a public road, the

keeping of a disorderly house, indecent bathing, or the

carrying of persons suffering from infectious disorders

through the public streets in such a way as to endanger

the health of the public (s). An information is a pro-

cess preferred in the name of the Attorney-General or

Solictor-General for the purpose of restraining, on

behalf of the public, the commission or continuance

of some public injury and is a remedy frequently

resorted to in cases of ordinary public nuisances. How-
ever, although indictment and information are the

proper remedies for a public nuisance, an action may
be brought in respect of it by a private individual if he

can shew that the nuisance affects him more than the

community at large {t).

A private nuisance is no offence against the public,

but only against a private individual, and therefore

there is no public remedy, but merely a private one, in

respect of it. This private remedy is exercised by

bringing an action, in which the plaintiff simply seeks

damages for the injury that has been done to him by

the commission of the nuisance, or an injunction to

restrain the commission or continuance of the nuisance,

or both ; that is to say, damages for the injury already

(s) See Broom's Corns. 1030.

(I) Sollau V. De Held (185 1), 2 Sim. (N. S.), 133.
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1

done him, and an injunction to prevent the continuance

of such injury. If, however, there have been leave and But a person

Hcence expressly given, or impliedly given by a person JJ^^''^is'i.iches!

standing by for some time and acquiescing tacitly in

the doing of some act which constitutes a nuisance—
e.g., if he stands by and sees a building completed which

he knows is being erected for the purpose of carrying

on an obnoxious trade amounting to a nuisance—he

will lose his right to an injunction, though it would be

otherwise wore he not aware that the act would consti-

tute a nuisance, or if the nuisance exceeded what he had
reasonable grounds for believing it would amount to {u).

Besides the before-mentioned remedies by legal Abatement

process, there is yet another course that can sometimes
"*°"'^'^'^''^^'

be taken by a person affected by a nuisance, and that

is the abatement of it, which may be defined as a

remedy by the act of the party, consisting in the

removal and doing away of the nuisance. Here again a public

is another difference between a public and a private
^3,^ ou^iy be

nuisance, for the former can only be abated where it iibated wbere... • 1 1 T '•' paiticularly

does the person al:>atmg it some special and peculiar affects the

harm, but the latter tlie person prejudiced has always'^"*'*'

the right of abating (y). Thus, if an obstruction is

placed on a public road, strictly speaking a private per-

son has no right to remove it unless he requires to pass

that way, and then, as it does him a special and peculiar

injury, he may {x) ; but if A. erects a spout discharging

water on to B.'s land, here, as this is a private nuisance

only affecting B., he has a right to remove it. And cutting- trees.

if trees on one man's land overhang the adjoining land,

the owner thereof is entitled to cut the overhanguig

branches, no matter how long they may have been

overhanging, and it is not necessary first to give notice

of the intention to so cut them (,y).

The abatement of a nuisance must, however, be The abatement^ of a nuisance

must be

(u) Addison on Torts, 504. peaceable.

\v) Mayor of Colchester v. Brook (1845), 7 Q. B. 389 ; Earl of Lonsdale

V. Nelson (1823), 2 B. & C. 302.

(.r) Webber v. Sparkes (1842), 10 M. & W. 485.

(y) Lemmon v. Webb (1895), A. C. i ; 64 L. J. Ch. 205 -,^71 L. T. 647.
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Notice usually

necessary

before enterinj

on another's

land to abate
a nuisance.

III. Waste.
Definition.

Persons liable

for waste.

done peaceably and without danger to life or limb

;

so that although, if a house is wrongfully built on

another's land (which will constitute both a trespass

and a nuisance), the person affected is justified in

pulling it down, yet he must not do so if individuals

are actually in the house at the time (z) without reason-

able notice beforehand (a). And if to abate a nuisance

, it is necessary to enter on another's land, notice must
be given to the occupier of such land requiring him
first to remove it (h), unless it is of such a kind as to

render it positively unsafe to wait, when an immediate

entry will be perfectly justifiable (c), provided it is

made peaceably, or at the most Avith as little violence

as is necessary under the circumstances. But although

a person may be justified in entering on another's land

to abate, he is not justified in so entering to prevent

the commission of, a nuisance (d).

Waste may be defined as some act committed by a

limited owner of an estate, exceedino^ the rio'ht which

he has therein. It does not appear to be strictly correct

to say that it is some act which tends to the deprecia-

tion of the inheritance, nor to say that it is some havoc

or devastation, for an act which does not really injure

the property, but, on the contrary, improves it, may
possibly yet amount to waste. As to who are liable

for waste, tenants for life, for years, at will, or at suffer-

.ance are ; but a tenant in tail is not, because be can

:at any time bar the entail and make himself absolute

.owner of the property, unless indeed he be a tenant

lin tail after possibility of issue extinct, and then, as he

(Cannot bar the entail, he is liable for that kind of waste

called equitable waste. A tenant in fee-simple is, of

.course, not at all liable for waste, unless, indeed, he be

a tenant in fee-simple with an executory devise over (e),

(2) Perry v. Fitzhowe (1846), 8 Q. B. 757 ; Jones v. Jones (1862),

J H. & C. I.

. (a) Davies v. Williams (1851), 16 Q. B. 546. (b) Ibid.

(c) Per Best, J., in Earl of Lonsdale v. Nelson, 2 B. & C. 311.

(d) Addison on Torts, 504.

(e) The subject of waste is most properly discussed in a work on
real property law. It is not, therefore, dealt with further here. On
iihe subject generally the reader is referred to Leipis Boiples' Case,
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Another tort indirectly affecting land may here be si-j^-ier of

shortly referred to, viz., slander of title. If lands are

about to be sold by auction, and a person declares in

the auction-room, or elsewhere, that the vendor's title

is defective, or makes other statements calculated to

deter, and which do deter, people from buying, or

from buying at as high a price as would otherwise

have been the case, this is actionable unless the truth

of the statements can bo proved. In all such cases,

however, the plaintiff must prove special damage caused

by the defendant's act (/). The action for slander of

title formerly only existed as regards land, but such an

action may now be brought as regards chattels {<j).

An action will lie for written or oral falsehoods, which rninri.ms

are not actionable per se nor even defamatory, provided

they are maliciously published, and are calculated in the

ordinary course of things to produce, and do in fact pro-

duce, actual damage (^). Such injurious falsehood differs

from deceit, for in the latter the untrue statement is made

with intent that the party injured shall act upon it,

while in the former the untrue statement is made to a

third person ; and it differs from libel and slander be-

cause it is not an attack on the reputation of the party

injured (i). Thus a false and malicious depreciation of

the quality of goods made and sold by a trader is action-

able if it causes loss, but a mere puffing statement by

A. that his goods are better than B.'s or are the best

in the world is not actionable (j).

and notes, in Tudor's Conveyancing Cases, 86 et seq., and to Garth v.

Cotton, and notes, in 2 White and Tudor's Equity Cases, 970. The
student will also find a short statement of the liabilities of different

owners in respect of waste in Indermaur's Epitome of Conveyancing
and Equity Cases, 9th edit. 5-7. See also Indermaur and Thwaites'

Conveyancing, 13-15.

(/) Royal Baking Powder Co. v. Wright (1901), 18 Pat. Cas. 95 ; White
V. Mellin (1895), A. C. 154.

(g) Wren v. Weild (1869), 38 L. J. Q. B. 327.
(h) Per r.owen, L.J., in Batdiffe v. Evans (1892), 2 Q. B. at p. 527

(untrue statement in a newspaper that plaintitt' had ceased to caiTy on
business).

(i) Salmond on Torts, 426-429.

Ij) White V. Mellin (1895), A. C. 154 ; 64 L. J. Ch. 308 , Linotype Co.

V. British Empire Typesetting Co. (1899), 81 L. T. 331 ; Alcott v. Millar's

Karri Forests Ld. (1905), 91 L. T. 722.
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CHAPTER III.

Torts to goods,

&c., come
under the

liead of tres-

pass or con-

version.

Mode of con-

sidering torts

to K00f'**5 &<J-)

adopted in

tbis chapter.

I. Title.

Possession

ra'ses a
presumption
of title.

Exce])tions to

maxim.

OF TORTS AFFECTING GOODS AND OTHER PERSONAL PRO-

PERTY, AND HEREIN OF THE TITLE TO THE SAME.

Torts to goods and other personal property mainly

come under one of two divisions, viz, : (i) Trespass,

and (2) Conversion. The former may be described as

the wrongful meddling by a person with the goods of

another, and the latter as the taking of goods from

the possession of another, and exercising some dominion

or control over them.

It is proposed to consider the subject of torts affect-

ing goods and other personal property in the following

manner :

—

1. The title necessary to enable a person to sue in

respect of such a tort.

2. The tortious acts themselves.

3. Justification of the tortious acts.

4. Some miscellaneous points connected with the

subject.

The mere fact of a person having goods in his pos-

session, generally raises a presumption that they are

his property, and that he has a perfect title to them,

so that he can dispose of and deal with them to the

fullest extent ; but this is only a presumption, and the

general rule is Nemo dat quod non habct. Exceptions

to this rule, however, exist in the case of current

coin (a), negotiable instruments (h), dispositions by

a mercantile agent under the Factors Act 1889 (c),

or by a seller or buyer under sec. 25 of the Sale

(a) In circulation a.s such, and not kept simply as a curiosity, Miller

V. Hancock (1899), 2 Q. B. Ill ; 68 L. J. Q. E. 657.
(b) See ante, p. 167.
(c) See ante, p. 153.
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of Goods Act, 1893 (^)j cases of estoppel (e), sales

under a special common law or statutory power of

sale or under the order of a competent court (/),

sale of stolen goods in market overt {g), and sale of

stolen horses accordhig to the statutes {li). Generally

speaking, the mere fact of bare possession constitutes

a sufficient title to enable the party enjoying it to

maintain an action against a mere wrongdoer (^) ; but

this is not always so, for a person may have possession

of goods and yet have no real title to them, or an im-

perfect one.

As to stolen goods, the thief naturally has no good As to stolen

title to them, and the law is—except in the case of"

current coin and negotiable instruments (J),—that he

can give no title to them, except by a sale in market

overt when it is otherwise (k). By a sale in market '^'^'^^
*f

'"^'''"'^

. . , by market
overt is meant selling goods in an open public and overt,

legally constituted market (/), as opposed to selling

them privately. In the country, the market-place or

piece of ground set apart by custom for the sale of

goods, is in general the only market overt there ; but

in the city of London, and in other towns, when so

warranted by custom, a sale by the shopkeeper in an

open shop (m) of such goods only as the shopkeeper

professes to trade in {n) is equivalent to, and in fact

amounts to a sale in market overt (o). This advan-

{d) See ante, p. 154.
(e) Pickard v. Sears (1837), 6 A. & E. 469 ; Freeman v. Cooke (1848),

2 Ex. 654; 56 & 57 Vict. c. 71, s. 21 (i). And contrast Farquharson
V. King (1902). A. C. 325 ; 71 L. J. K. B. 667.

(/) 56 & 57 Vict. c. 71, s. 21 (2b).

(<7) Ibid., s. 22.

(h) Post, pp. 346, 347.
(i) Armory v. Delamirie, I S. L. C. 356 ; i Strange, 504 ; Per Lord

Campbell, C.J., in Jeffries v. Great Western Ry. Co., 5 E. & B. 805.

[j) As to which, see ante, p. 167.

{k) 56 & 57 Vict. c. 71, s. 22. See Farquharson v. King (1902),

A. C. 325 ; 71 L. J. K. B. 667 ; 86 L. T. 810.

(I) Per Jervis, C.J., in Lee v. Bayes (1856), 18 C. B. at p. 601. It

includes a modern market established under statutory powers, Ganly
V. Ledicidge (1876), 10 C. L. (Irish), 33.

(m) But not in a back room or upstairs show-room, Hargreave v.

Spink (1892), I Q. B. 25 ; 61 L. J. Q. B. 318 ; 65 L. T. 650.
'^(n) Case of Market Overt (1596), 5 Rep. 83b.

,
(o) Benjamin on Sale, 15-18.
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The advantage
of a sale in

market overt

existed at

common law.

Sale of Goods
Act, 1891,

8. 24.

Special pro-

visions as to

sale of a horse.

tage of a sale in market overt, which is now expressly

recognised by the Sale of Goods Act, 1893 {p), existed

at common law {q), and is of material importance,

enabling, as it does, a person to confer a title to goods

where he could not have done so by a private sale of

them. It must, however, be carefully borne in mind
that there is one case in which even this kind of sale

by a wrongful owner will not have this effect, it being

provided by the Sale of Goods Act, 1893 (r), that

where goods have been stolen, and the offender is

prosecuted to conviction, the property in the goods so

stolen revests in the person who was the owner of the

goods, notwithstanding any intermediate dealing with

them, whether by sale in market overt or otherwise, so

that he can sue to recover them from any person into

whose hands they may have got (s). The Act goes on,

however, specially to provide that where goods have

been obtained by fraud or other wrongful means not

amounting to larceny, the property in such goods shall

not revest in the person who was the owner of the

goods by reason only of the conviction of the offender.

This is a modification of the previous law, for it had

formerly been held that, under the provisions contained

in the Larceny Act, 1861 {t) (which formerly entirely

governed the matter), there was no distinction between

cases of false pretences and larceny {u).

And as to one particular kind of property, viz., a

horse, it is expressly provided that even although

bought in market overt, a sale of it will confer no

better title than the vendor had, unless it has been

exposed there for sale for an hour between ten in the

(p) 56 & 57 Vict. c. 71, s. 22.

(g) See the case of Market Overt (1596), Tudor's L. C. Mer. Law, 274 ;

and also see Crane v. London Dock Co. (1864), 33 L. J. (Q. B.) 224.

(r) 56 & 57 Vict. c. 71, s. 24, which is based upon the provision con-
tained in the Larceny Act, 1861 (24 & 25 Vict. c. 96, s. 100).

(s) Cundy v. Lindsay (1878), 3 A. C. 459 ; 47 L. J. Q. B. 481.

(t) 24 & 25 Vict. c. 96, s. 100.

[u) Bentlcy v. Vilmont (1888), 12 A. C. 471 ; 57 L J. Q. B. 18. The
case of Moyce v. Newington (1879), 4 Q. B. D. 32 ; 48 L. J. Q. B. 125
which was overruled by Bentey v. Vilmont, is, therefore, now good law
under the new provision, and it furnishes an apt illustration of the
modification now introduced-
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morning and sunset, and also the price, colour, and

marks of it, together with the names, descriptions,

and abodes of the buyer and seller, have been taken

down in a book by the toll-keeper ; and even when
these formalities are complied with, if the horse has

been stolen, the rightful owner may at anj^ time within

six months after the sale recover it, on tendering to the

person possessed of it the price he has bond fide paid for

it {x).

A person who has found a chattel does not acquire Rights of a

any absolute title by such finding, but he does acquire

a qualified title that will be good against all the world

except the rightful owner or his representative (?/),

unless he has found the chattel on the private premises

of another person, when the finding is on behalf of such

person (s). Thus in Armory v. Dclamiric the plaintiff, ^rwior?/ v.

,. ,, 1 ^ (• i-i Til Delamirie.
a chmmey-sweeper s boy, had round a jewel, and taken

it to the shop of the defendant, a goldsmith, to know
what it was ; he there delivered it to the defendant's

apprentice, who, under a pretence of weighing it, took

out the stone, and the master, the defendant, then

offered the -plaintiff three-halfpence for it. On the

plaintiff refusing to accept this, and requiring to

have the jewel back, the socket was returned to him
without the stone, and this action was brought for

damages in respect of the wrongful conversion. It

was objected that the plaintiff had no title to enable

him to sue in respect of the wrongful conversion, but

the court decided that he might do so (a). So also Bridfjes v.

, 'IT iciii* Haukesworth.
where a person picked up a parcel or bank-notes in

the defendant's shop, and temporarily deposited them

with the defendant to restore to the true owner when

he was ascertained, and no owner appeared to claim

(«) 2 & 3 Phil. & M. c. 7 ; 31 Eliz. c. 12. It is extraordinary that
(the Sale of Goods Act, 1893, should have left these old statutes still

existing ; but it does, and it in fact expressly recognises them by en-

acting (s. 22), " Nothing in this section shall affect the law relating to
the sale of horses."

[y) Armory v. Delamirie (1721), i S. L. C. 356 ; i Strange, 504.
(s) South Staffordshire Waterworks v. Sharman (1890), 2 Q. B. 44:

65 L. J. Q. B. 460 ; 74 L. T. 761.
(a) Armors/ v. Delamirie, supra.
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works V.

Sharman.

them, it was held that the original finder might recover

South Stafford- them from the defendant (b). But where a labourer
shivc WdtBr-

was employed to clean out a reservoir, and found two

rings embedded in the mud, it was held that he was

not entitled to retain them against the owners of the

reservoir, they having control over that place and its

contents (c). It will be observed that in Armory v.

JDelamirie the plaintiff's claim was not against the

owner of the premises where the jewel was found, whilst

in South Staffordshire Waterworks v. Sharman it was ; in

this latter case the finding was really on behalf of the

employers, and their title was good against every one

except the true owner. These cases illustrate the rule

already stated, that bare possession is generally a suffi-

cient title as against wrongdoers. If an honest finder

sells to a person bond fide in market overt, he will give

a perfect title as there is here no one liable to be

prosecuted and convicted.

An}^ gold or silver in coin, or plate, or bullion found

{trouv4) hidden in a building, or in the earth or in any

other private place, the owner whereof is unknown, is

called treasure trove. The property therein, and the

title thereto, under different circumstances, vest either

in the Crown, or the Crown's grantee of the franchise

of treasure trove, i.e., usually the lord of the manor

within which it is found {d), but the Crown is ijrimd

facie entitled (c).

A person who buys goods from one against whom a

judgment has been signed, gains a perfect title to such

goods, unless they have been actually taken in execu-

tion, or he has, at the time of acquiring his title, notice

that a writ of execution is lying unexecuted in the

hands of the sheriff, under which the goods might be

seized (/). A person who buys goods from one against

{/>) Bridges v. Hawkesworth (1852), 21 L. J. (Q. B.) 75.

(c) South Staffordshire Waterworks v. Sharman (1890), 2 Q. B. 44.
(d) Chitty on Prerogatives of Crown, 152.

(e) Att.-General v. 3Ioore (1893), i Ch. 676; 62 L. J. Ch. 607 ; 68

L. T. 574-

(/) 56 & 57 Vict. c. 71, s. 26.

Treasure
trove.

A judgment
does not affect

the title to

ooods.
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whom a receiving order has been actually made, can lunkruptcy.

gain no title to them, unless they have been acquired

after the bankruptcy, and before the trustee has inter-

vened to claim them {g) ; nor can he after an act of

bankruptcy and before tlie date of the receiving order,

unless he has bought them bond fide without notice of

the act of bankruptcy {h).

In animals of such a nature as horses, cows, sheep, Property in

&c., a person may, certainly, have an absolute property ; ^^J^^

but in animals of a wild nature and not ordinarily in

man's dominion, called animals fierce natnra:, he can

only gain a qualified property, as by taming them, or

their being on his land, or their being so young as not

to be able to get away, or by reason of his being pos-

sessed of a forest, chase, or rabbit-warren. Also in

fish a person may gain a title by harpooning or hooking

them (t).

Where a person leased his lands to another without property iu

reserving the game, it belonged by the common law to between land-

the tenant. But by the Game Act, 1831 (/), it was •""i^"'^

. 1 T 1
. 11 I,

'
^ ^ \j " tenant.

provided that m all cases of tenancies made before

5 October, 1831, the landlord should have the right to

the game, except such a right had been expressly

granted or allowed to the tenant, or a fine had been

taken upon the granting or renewal of the lease (k).

Under this Act, in all other cases, the occupier for

the time being of lands has the sole and exclusive

right of killing and taking the game upon the land,

unless such right is reserved to the landlord or any

other person (l) ; and where any landlord has reserved

(g) Cohen v. Mitchell (1890), 25 Q. B. D. 262
; 59 L. J. Q. B. 409 ; 63

L. T. 206. It is the same with regard to leaseholds (Be Clayton dj

Barclay's Contract (1895), 2 Ch. 212 ; 64 L. J. Ch. 615 ; 72 L. T. 764),
but as to freeholds or copyholds, no title can be acquired to them from
an undischarged bankrupt even though the trustee has not intervened
(Re New Land Development Association (1892), 2 Ch. 138 ; 61 L. J. Ch.

495 ; 66 L. T. 694 ; London & County Contracts, Ltd. v. Tallack (1903),
51 W. R. 408 ; 19 T. L. R. 156.

(h) 46 & 47 Vict. c. 52, s. 49.
(i) Addison on Torts, 631.

(j) I & 2 Wm. IV. c. 32. (k) Sect. 7.

(I) See Pochin v. Smith (1888), 52 J. P. 5.
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to himself the right of killing game upon any land,

he may authorise any other person or persons, who

shall have obtained an annual game certificate, to

enter upon such land for the purpose of pursuing and

killing game thereon (m). The subject of ground

game is, however, now governed by the Ground Game
Act, 1880 (n). Under this Act, every occupier has, as

incident to and inseparable from his occupation, the

right, either by himself or by persons duly authorised

by him in writing (0), to kill, take, and sell ground

game {i.e., hares and rabbits), concurrently with any

other person who may be entitled to kill and take the

same, and every condition or agreement which pur-

ports to divest the occupier's right in this respect is

void (2y). This provision does not, however, apply to

cases in which, at the time of the passing of the Act (</),

the right of taking game was, for valuable considera-

tion, vested in some person other than the occupier,

until such person's rights determine (r). An occupier,

of land who is entitled otherwise than by reason of

the Ground Game Act, 1880, to kill and take the

ground game thereon, may demise the sporting rights

to any other person ; but as to ground game, the lessee

only gets concurrent rights with the occupier (s).

It has been stated that torts to personal property

consist mainly of trespass or conversion. Trespass to

goods (called trespass de bonis asportatis) takes place

when any one wrongfully intermeddles with goods in

the actual or constructive possession of another, e.g., by

(m) I & 2 Wm. IV. c. 32, s. 11.

in) 43 & 44 Vict. c. 47.
(o) The Act provides that the occupier himseli, and^one other person

authorised in writing by such occupier, shall be the^only persons! en-

titled under its provisions'^to kill ground game with firearms ; and that

no person shall be authorised by the occupier in writing to kill or take

ground game in any way, except members of his household resident on
the land in his occupation, persons in his ordinary service on such

land, and any one other person bond fide employed by him for reward
in the taking and destruction of ground game (43 & 44 Vict. c. 47, s. i ).

(p) 43 & 44 Vict. c. 47, ss. I, 3, 4, 8 ; Sherrard v. Oascoigne {1900),

2 Q. B. 279 ; 69 L. J. Q. B. 720 ; 82 L. T. 850.

(q) September 7, 1880. (r) 43 & 44 Vict. c. 47, s. 5.

(s) Morgan v. Jackson (1895), i Q- B. 885 ; 64 L. J. Q. B. 462 ;

72 L. T. 593.
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laying hold of, or removing, or carrying away, or

defacing any inanimate articles, or by striking or

chasing domestic animals (t). Conversion of goods is

an unauthorised act which deprives the owner of his

propercy permanently or for an indefinite time (u).

The grievance in conversion is the unauthorised

assumption of the powers of the true owner (x), so

that actually dealing Avith another's goods as owner for

however short a time and however limited a purpose is

conversion (y), and it makes no difterence that the acts

were done under the mistaken though honest and

reasonable belief of being lawfully entitled (y), or with

the intention of benefiting the real owner (it). To

saw a log of timber in two is trespass, but to burn it

or to make it up into articles of furniture is conversion.

A carrier or other bailee who accidentally loses the

goods is liable to be sued in contract ; but if he wrong-

fully refuses to deliver to the right person, or delivers

to the wrong person, he is liable for conversion. Wrong-
ful distress is a trespass (z), but it is conversion if the

goods are sold (a).

All acts of trespass or injury to goods are not of a Duty as to

,

.

ft • • • dangerous
direct nature, for they may arise in various ways, thmo-s.

Thus, if one person lends out to another, or gives to

another to carry, any article of a highly dangerous

character, or which, though not naturally dangerous,

has yet such defects as to make it so, of which fact he

is or ought to be aware, he is liable for any injury done

to property thereby (b). And any person who brings jiyiands v.

and keeps on his property for his own purposes animals

(t) Addison on Torts, 579.
[u) Per Bramwell, B., in Hiort v. Bott (1874), 43 L. J. Ex. at p. 83.

(x) Pollock on Torts, 357.

iy) Hollins v. Fowler (1875), 7,H. L. 757,; 44 L. J. Q. B. 169.

\z) As to which see ante, p. 78, and Semayne's Case, there referred

to ; also as to when a person will be a trespasser ab initio, see ante,

p. 81 ; and the Six Carpenters' Case, there referred to.

(a) For further instances of acts constituting conversion see Clerk

and Lindsell on Torts, 234-246.
(b) Blackmore v. Bristol <fc Exeter By. Co. (1858), 27 L. J. (Q. B) 167 ;

Warrant v. Barnes (1862), 11 C. B. N. S. 553; Coughlin v. Oallison

(1899), I Q. B. 145 ; Earl v. Lubbock (1905), i K. B. 253 ; 74 L. J. K. B.

121.
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or any other things

—

e g., water or sewage—which may
escape and do injury to property, is hable for any

injury occasioned thereby, for it is the duty of the

owner to keep the same under due control, so that

they may do or cause no injury (c). Sic utere tuo ut

alienum non Icedas (d) is, indeed, an estabhshed prin-

ciple governing such cases as this, and if a person will

bring into or collect on his property things of a mani-

festly dangerous nature, or which may become so, he

does it at his own peril, and it is not necessary, if

damage occurs by reason of their escape, to prove

negligence. Thus, to further illustrate this, it may be

mentioned that where the owner of land had thereon

a yew-tree, the branches of which projected on to his

neighbour's land, and the neighbour's horse ate some of

the leaves and was poisoned thereby, the owner of the

land on which the tree was growing was held liable (e)

;

but where the same thing happened, except that the

branches of the yew-tree did not project, but the plain-

tiff's horse trespassed and ate the leaves, it was held the

defendant was not liable (/). To the general principle

of liability above stated, there are, however, exceptions :

Firstly, if the injury caused by a dangerous thing on

a person's land is due to the act of God, as where the

defendant had on his land stored-up water, and an

overflow occurred from an extraordinary storm (g).

Secondly, if the immediate cause of the escape which

does the damage is the act of a stranger over Avhom

and at a place where the person had no control (h).

(c) Rylands v. Fletcher (1868), L. R. 3 H. L. 330 ; 37 L. J. Ex. 161
;

Anderson v. Oppenheimer (1880), 5 Q. B. D. 602 ; 49 L. J. Q.iB. 708 ;

Snow V. Whitehead (1884), 27 Ch. D. 588 ; 53 L. J. Ch. 885 ; 51 L. T.

253 ; 33 W. R. 128 ; Ballard v. Tomlinson (1885), 29 Ch. D. 115 ; 54
L. J. Ch. 454 ; 52 L. T. 942.

(d) " Use your own rights so that you do not hurt those of

another."

(e) Crowhurst v. Amersham Burial Board (1879), 4 Ex. D. 5 ; 48
L. J. Ex. 109. See also Firth v. Bowling Iron Go. (1878), 3 C. P. D.

254 ; 47 L. J. C. P. 358.

(/) Panting v. Noakes (1894), 2 Q. B. 281 ; 63 L. J. Q. B. 549 ; 70
L. T. 842.

{g) Nichols v. Marsland, 2 Ex. D. i ; 46 L. J. Ex. 174 ; 25 W. R.

173-
(A) Box V. Juhb (1879), 4 Ex. D. 76 ; 48 L. J. Ex. 417 ; Ely Brewery
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Thirdly, if the thing which escapes is brought by a

landlord on the premises for the mutual benefit of all the

occupiers and with their express or implied consent

—

f.^., where rats gnawed through a leaden water cistern and

the escaping water damaged the goods of a tenant on

a lower floor (i). Fourthly, where the landowner did

not bring the things which have escaped upon his

land—thus a landowner has been held not bound to

cut down or exterminate thistles (./) ; and a mineowner,

who worked his coal, was held not liable for water pre-

viously held back by the worked-out coal escaping and

flooding a lower mine (k).

Although a person is not liable for the escape of inaiiey v.

something which he did not bring on his land, yet he /ro"A>./,',v,.

is not justified in actively transferring the mischief on to ^^^^^
his neighbour, and will be liable if he does that. Thus

where, on account of excessive rainfall, a quantity of

water accumulated against a railway embankment,

wjiich it threatened to destroy, and to protect it the

railway company cut trenches which caused the water

to be tranferrecl to the lower land of the plaintiff, it

was held that the company was liable for the damage

done (/). But a man can erect a wall to protect his

land from the overflow of a stream in times of flood,

although the effect is to send the flood-water on the

land of other riparian owners (vi), unless he thereby

obstructs an established flood-channel (n).

With regard to animals ferce naturae, such as hares, injuries by

rabbits, pigeons, pheasants, and the like, it seems that

'

though a person breeds them on his land, as he only

has property in them whilst on his land, he is not liable

for any injury they may do if they escape, the only

Co. V. Pontypridd Urban Council (1904), 68 J. P. 3. It is submitted

that if the escape is due to the act of any one lawfully on defendant's

premises (member of his family, servant, visitor) defendant is liable.

(i) Carstairs v. Taylor (1871), L. R. 6 Ex. 217 ; 40 L. J. Ex. 129.

(j) Giles V. Walker (1890), 24 Q. B. D. 656 ; 59 L. J. Q. B. 416.

(k) Smith V. Kenrick {1849), 7 C. B. 515.
(Z) Whalley v. Lancashire <fc Yorkshire By. Co. (1884), 13 Q. B. D.

131 ; 50 L. T. 472 ; 53 L. J. Q. B. 285 ; 32 W. R, 711-

(m) Nield v. L. cfc N. W. By. (1874), L. R. 10 Ex. 4 ; 44 L. J. Ex. 15.

(n) Menzies v. Breadalbane (1828), 3 Bligh (N.S.), 414.

Z
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remedy of the person injured being to capture or

Farrery. destroj them (o). If, however, a person brings on to

his own land a great quantity of such animals, or birds,

and really overstocks his land, and this overstocking

causes damage to a neighbour

—

e.g., to his crops—then

such person is liable in respect thereof (7:?), Irrespec-

tive of this, in the case of creatures which are by their

very nature likely to do injury, the person owning,

keeping, or harbouring them is always liable for any

damage done by them ; but in the case of animals not

of such a character, to make a person liable for injuries

Scienter. to property done by them, a previous scienter or know-
ledge of the creature's mischievous propensities must
be proved (5). This is shewn more particularly with

regard to injuries to the person (r), but it has also appli-

cation to injuries to goods. On the above principle,

therefore, that the scienter of the owner must be shewn,

it was formerly held that if a man's dog strayed and

trespassed on another's land, and by biting, worrying, or

otherwise, injured that other's sheep or cattle, unless

the owner could be proved to have known that his dog

had previously so acted, he was not liable, because, it

was said, the worrying and killing of sheep is not in

accordance with the ordinary instinct and nature of the

Dog-8 Act, animal (s). The contrary is, however, now the law, it

1906. being enacted {t) that " the owner of a dog shall be

liable in damages for injury done to any cattle (w) by

that dog, and it shall not be necessary for the party

seeking such damages to show a previous mischievous

propensity in the dog, or the owner's knowledge of such

previous propensity, or to shew that the injury was

attributable to neglect on the part of the owner " {x).

(o) Addison on Torts, 311.

(p) Farrer v. Nelson (1885), 15 Q. B. D. 258 ; 54 L. J. Q. B. 385 ;

52 L. T. 766.

[q) Saunders v. Teafe (1884), 51 L. T. 263 ; 48 J. P. 757 ; Cox v.

Burbridge (1863), i6 C. B. N. S. 430.
(r) See posi, pp. 421,422. (s) Addison on Torts, 310.
(t) 6 Edw. VII. c. 32, s. I, repealing the former statute 28 & 29 Vict.

c. 60.
I

(u) Even although the cattle were trespassing at the time, Orange
V. Silcock (1897), 77 L. T. 342 ; 61 J. P. 709.

(x) The occupier of any house or premises, where the dog was kept
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Damages, where not exceeding ;^5, are under the pro-

visions of this Act recoverable summarily before a

justice, or justices, in petty sessions. The Act defines

" cattle " as including horses, mules, asses, sheep, goats,

and swine.

As to what will amount to a scienter of viciousness, 'What wiii

it is enough to shew that the owner was in any way \derTer.

^

aware of the animal's savage disposition, and it is not

actually necessary to prove that the animal has pre-

viously done some positive injury {y). If the owner of

an animal appoints a servant to keep it, the servant's

knowledge of the animal's disposition is equivalent to

the knowledge of the master {z) ; but it is not necessarily

so if the servant is not so specially appointed, or has

no special control in the matter («).

The doctrine of scienter in relation to injuries to The doctrine

animals is not applicable to cases where there is an does nofappiy

independent obligation by contract to take reasonable ^"^•^'^ there is

, 1 1 • • A^ • -\ ^ T ^^ obligation
care; so that where the plamtiii intrusted the de- existing by

fendant with a colt to take care of, and the defendant
'^°°*'"'^''*-

put it in a field near to where he kej^t a bull, and the

bull gored the colt, it was held that the defendant was
liable, although he had no knowledge of the bull's

viciousness, and in fact had always believed it to be a

perfectly gentle animal (&).

Although a person is not liable as a trespasser for his if a dog of a

dog straying on to his neighbour's land (c), yet if it be ^opensity*^

of a peculiarly mischievous propensity, which is known •^"!'^^^ ^^^ ''°''*

y -J *
. .

injury, the

to him, he is liable for any injury it may do to his owner is liaWe.

or permitted to remain at the time of the injury, is to be liable for the
injury, unless he proves he was not the owner of the dog at the time of

the injury ; so that an innkeeper may be held responsible for an injury
done by a guest's dog [Gardner v. Hart (1895), 44 W. R. 527).

[y) Worth v. Gilling (1866), L. R. 2 C. P. 685. As to what is sufficient

proof of scienter in the case of a dog biting a person, see Osborne v.

Chocqiieel (1896), 2 Q. B. 109 ; 65 L. J. Q. B. 534 ; SLnd Barnes v. Lucille

(1907), 96 L. T. 680 ; post, p. 421, 422.

(2) Baker v. Snell (1908), Court of Appeal, Weekly Notes, 187.
(a) Baldwin v. Casella (1872), L. R.17 Ex. 325 ; 41 L. J. Ex. 167 ;

Stiles V. Cardiff Steam Navigation Co. (1864), 33 L. J. Q. B. 310.

(6) Smith V. Cook (1876), i Q. B. D. 79; 45 L. J. Q. B. 122.

(c) See ante, p. 332.
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neighbour's property {d) ; and if a dog wliose nature it

is to destroy game, or who has been trained for that

purpose, strays on to another's land and does injury in

that way, the OAvner is Hable in respect of all such

injury (c).

To kill or injure any creature the property of another

is a tortious act, for which the person so killing or injur-

ing will be liable, even although the creature be only a

doof or a cat. And it is also a tortious act to kill the

dog of another, although it is actually known to be of a

ferocious disposition, and is found going at large; unless,

indeed, it is actually attacking a person at the time when
it is killed (/).

A person is not justified in killing his neighbour's dog

or cat which he finds on his land, unless the animal is

in the act of doing some injury which can only be pre-

injury done by vcntcd by its slaughter (g). And it has been held that

if a person sets on his land a trap for foxes, and baits it

with such strong-smelling meat as to attract his neigh-

bour's dog or cat on to his land to the trap, and such

animal is thereby killed or injured, he is liable for the

act, though he had no intention of doing it, and though

the animal ought not to have been there {h).

A person can be guilty of an act of trespass or con-

version by his agent ; and the ratification of a prior

act originally unauthorised, will amount to a conver-

sion by the person so ratifying it, provided the person

doing the act professed at the time to be doing it as

his agent (i). Thus, if A. meddles with the goods of B.

and takes them away, professing to act, in so doing, for

C, who gave him no instructions or authority to do so,

but C. afterwards acknowledges and ratifies the act, it

amounts to conversion by C. But for a ratification to

(d) Addison on Torts, 310.

(e) Read v. Edwards (1865), 17 C. B. N. S. 245 ; 34 L. J. C. P. 32.

(/) Addison on Torts, 580, 581 ; see post, p. 360.

(g) Miles v. Hutchings (1903), 2 K. B. 714; 72 L. J. K. B. 775 ;

89 L. T. 420.

{h) Townsend v. Walken (1808), 9 East, 277.

{i) Wilson V. Tunrnan {1843), 6 M. & Gr. 236.

Conversion
may be by
an agent's act,

.and even by
ratification.
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have this effect, it must be with the full knowledsfe of

the nature of the act committed, or with an intention

to adopt that act at all events, so that where a landlord

gave a broker a warrant to distrain for rent, and the

broker took away and sold a fixture and paid the pro-

ceeds to the landlord, who received the money without

inquiry, but yet without any knowledge of the broker's

irregularity, it was held that no such authority appeared

as would sustain an action against the landlord {j).

If a person in any way unlawfully meddle ; with and Conversion by

exercises an act of ownership over the goods of another, andVaking'"^

an act of conversion is at once committed, and an action ^^*^ '°°^^-

for such conversion may be maintained immediately

against him [k). Thus,in the case of Cocliranev.RymillU), Cochrane v.

the plaintiff advanced money to one Peggs on a bill of
'^^""^^•

sale of his effects. The defendant, an auctioneer, with-

out notice of the plaintiff's rights, by the direction of

Peggs, sold the effects, and after deducting money he

had advanced to Peggs on account, paid the whole

balance to him. The plaintiff sought to recover the

value of the goods on the ground of their conversion

by the defendant, and it was held that the plaintiff avas

entitled to recover, for the dealing with the property,

and sale, by the defendant amounted to a conversion.

But if in this case the goods had been sent to the defend-

ant in the ordinary and usual course of the business of the

person sending them {m), the decision would have been

different {n). It may be noticed that the protection

afforded to a purchaser of goods in market overt (o) does

(j) Freeman v. Rosher (1849), 13 Q. B. 780.
{k) Hollins v. Fowler (1875), 7 H. L. 757 ; 44 L. J. Q. B. 169.

(I) ( 1 881), 40 L. T. 744; 27 W. R. 776. This case is perfectly distin-

guishable from a subsequent case of National Mercantile Bank v.

Rymill, 44 L. T. 767.
(m) It matters not that the auctioneer was acting in the way of his

ordinary business : that will not protect him. The case of Turner v.

Hockey (1887), 56 L. J. Q. B. 301, in so far as it decides anything to the
contrary, cannot be maintained. See Barker v. Furlong (1891), 2 Ch.
172 ; 64 L. T. 411 ; Consolidated Co. v. Curtis (1892), i Q. B. 495 ;

61 L. J. Q. B. 325 ; 40 W. R. 426.
(n) National Mercantile Bank v. Hampson (1880), 5 Q. B. D. 177 ;

49 L. J. Q. B. 480 ; Taylor v. M'Keand (1880), 5 C. P. D. 358 ; 49
L. J. C. P. D. 563 ; 28 W. R. 528.

(0) See ante, p. 345.
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not extend to an auctioneer selling in market overt, so

as to save him from the consequences of an inadvertent

conversion (p).

When demand If goods comc to a pcrsou's liauds lawfully in the

before suin? fii'st iustauce, and he then detains them, to enable the
for conversion. Q^y^er to maintain an action for conversion, he must

first make a demand for such goods, and then, on
refusal to deliver them, he may sue for their con-

version (q). This demand for, and refusal of, the goods,

furnishes evidence of a conversion of them either then

or at some time previously (r).

When a person There are, however, some cases in which a person is

iu refusing- justified in rcfusiug to deliver up goods in his posses-

goods 'to^the ^^^^^ though he is not the owner of them, and in Avhich
owner. j^ig refusal will not render him guilty of a conversion.

Thus if goods are deposited in a person's hands for

another, but subject to a certain charge in some third

person's favour, here the depositee is justified in refus-

ing to deliver the goods over to the owner of them
unless he has ascertained whether such charge does or

does not exist. And, with still greater force, if the

depositee has himself some claim in the nature of a

lien, he is justified in retaining the goods until such

lien is satisfied. If, however, the lien is disputed,

and the owner brings an action to recover the goods,

he can at once obtain possession of them on paying

into court the amount of the lien to abide the result of

the action (s). And if a person has goods of another

and leaves them with his servant, and demand of them
from the servant is made by the owner, here the ser-

vant is justified in refusing to deliver them up until

he has had an opportunity of receiving his master's

instructions upon the subject ; and such a refusal is a

qualified, reasonable, and justifiable refusal, and is no

(p) Delaney v. Wallis (1883), 14 Ir. Reps. 31.

(q) Thnrogood v. Robinson (1845), 6 Q. B. 772.
(r) Wilton v. Girdlestone (1822), 5 B. & Aid. 847.
(s) Order 1. rule 8 ; Gebruder Naf. v. Ploton (1890), 25 Q. B. D. 13 ;

63 L. T. 328. See also ante, p. 142.
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evidence of conversion in an action brought by the

owner against the master (t).

The owner of goods which have been wrongfully Right oi owner

converted may follow the proceeds thereof so long as proceeds of

he can mark or distinguish them, and provided there f^"*^*
^'™°^'

o ' r fully con-

is no countervailing and superior title, such as a pur- verted,

chase in market overt. Thus, where a person wrong-

fully obtained goods and sold them, and the proceeds

of sale were paid into a colonial bank for the purpose

of transmission to its London branch, it was held that

the owners of the goods Avere entitled to follow the

proceeds into the hands of the bank (w).

Where a person is in doubt which of two or more interpleader,

-, T Tci'-i, L what it is, &c.
persons demandmg gooas oi nim is the true owner to

whom he ought to deliver them, the course open to him

is to interplead, that is, take certain steps to have it

decided between those parties which of them is the

one entitled (x).

There may be many cases in which the commission in. Justiflca-

of a trespass to goods is justifiable, as has incidentally

appeared in some of the foregoing remarks. " If a instances of
^ ^

, ,
,

. ° ° . ™ justification.

mans goods obstruct me in the exercise or my
right of way, I have a right to remove them. If

he places a horse and cart in the way of the access to

my house, or before my door, so that I cannot drive

up to it, I have a right to lay hold of the horse and

lead him away, and, if necessary, to whip him to make

him move on. So, if a person's goods are placed on

my ground, I may lawfully remove them ;
and if his

cattle or sheep come upon my land, I may chase them

and drive them out " (>/). All these form instances of

justification.

It is perfectly justifiable to kill a naturally ferocious when justi-

animal which is found at large, e.g., a lion or a tiger, another's

auiuial.

(t) Addison on Torts, 589.

(m) Comite des Assureurs Maritimes v. Standard Bank of Souh Africa

(1885), I C. & E. 87.

(z) See Indermaur's Manual of Pract.ice,-^! 59-162,

ly) Addison on Torts, 580,
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but this does not extend to justify a person killing

a ferocious dog simply found at large (z). But it is

perfectly justifiable for a person who is attacked by a

dog to kill it in self-defence, or to kill it when it is

chasing sheep or cattle, and they cannot be otherwise

preserved («). It is also justifiable for the police to

detain any stray dog found in a highway or place of

public resort, and if it is not claimed to sell or destroy

it (b) ; and if any dog is dangerous and not kept under

proper control, application may be made to justices,

who may order it to be destroyed (c).

Cases in which a person is justified in refusing to

give up goods, though belonging to the person making
the application for delivery to him, have already been

mentioned (d). These cases cannot be called the justi-

fication of a conversion, but rather cases in which acts,

though apparently constituting a conversion, do not

actually amount to it. So also with regard to the

justification of a trespass, perhaps these cases would
be more correctly described as cases in which acts,

though apparently constituting a trespass, do not

actually amount to it.

Although a person does what is apparently an un-

justifiable injury to another's property, he may find

an excuse for it by shewing that it was the result of

unavoidable accident ; as if a man is riding along the

streets, and accidentally, and Avithout any fault on his

part, his horse runs away and does injury, he is not

liable. So again, on the same principle, if a person

is walking along the street, and accidentally slips, and

falls against and breaks a window, he is not liable for

the damage done. But if, in either of these cases, at the

time of the accident the person was doing an unlawful

act, e.g., committing an assault, he would be liable (e).

(2) Ante, p. 356. (a) Ibid.

(6) 6 Edw. VII. c. 32, ss. 3, 4.

(c) 34 & 35 Vict. c. 56, s. 2. (d) Ante, p. 358.
(e) Ha7mnack v. White (1862), 31 L. J. C. P. 129 ; Holmes v. Mather

(187s), 44 L. J. Ex. 176 ; Manzoni v. Douglas {1881), 6 Q. B. D. 145 ;

50 L. J. Q. B. 289 ; 29 W. R. 425,
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1

Self-defence is a natural act open to every man, iv. Misceiia-

andif a person has actual possession of goods or other
"'°*^^^''''°'*"

personal property, and another wrongfully attempts to

take the same from him against his will, he is perfectly

justified in using all force necessary for the purpose of

defending his own possession and preventing the act of

trespass or conversion ; he must, however, use no more
force than is, under the circumstances of the case,

necessary (/).

And even if a person is wrongfully dispossessed of Recaption,

his goods, he has the right of recaption. Recaption

may be defined as a remedy by the act of the party,

consisting in the right of the true owner of goods to

follow them into the hands of another, and actually

retake them from that other, and repossess himself

thereof. And a person to exercise this right of recap- How a person

tion, if the taker has removed the goods on to his own In "'effecting-

land, may enter thereon and take them, and will * '^^*"^p***'°-

commit no trespass in so doing ; but in exercising this

right he must be careful not to do any act that may
render him in his turn an aggressor—he must not

use any undue force, must not effect the retaking in a

riotous manner, and must not commit a breach of the

peace {g).

When trespass to goods is committed, or a conversion who can sue

of them takes place, the person possessed of them at conversion,

the time of the committing of the wrongful act is

generally the person entitled to maintain an action in

respect of it. But in the case of a bailment of goods. Bailments,

there beingf an interest in both the bailor and the bailee,

the rule as regards many tortious acts is, that either

or both of them may maintain an action in respect

thereof {h). Thus, if goods are let out by A. to B. , and

by the wrongful act of a third person, C, they are

destroyed, or permanently and materially damaged, B.

may sue in respect of the direct loss to him, and the

(/) Judgment in Beg. v. Wilson (1835), 3 A. & E. 825.

[g) Patrick v. Colerick (1838), 3 M. & W. 483.

(h) Per Parke, B., Reg. v. Vincent, 21 L. J. (N. C.) 109 ; see also

ctnte, p. 142.
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bailor A., who is entitled after the determination of the

bailment, may sue for the ultimate injury done to him.

To entitle the bailor, however, in such a case to sue.

the injury done must be of a permanent nature {i).

But where a conversion takes place in respect of goods

the subject of a bailment, and the bailee has a right

to them for some fixed and specific period yet un-

expired, here the bailor cannot sue in respect of the

conversion, but the action must be by the bailee ; unless,

indeed, the very conversion occurs by a tortious act of

the bailee which determines the bailment {k). As
against a stranger, the bailee of goods in his posses-

sion can recover the full value of the goods if they are

destroyed by the negligence or other wrongful act of

such stranger ; and it is no defence that the bailee is

not liable to the bailor for the loss (/) ; though of

course the bailee will have the duty of accounting to

the bailor for the value.

The legal remedy for a trespass was originally either

by action of trespass for damages for any direct injury

done, or an action of trespass on the case for any con-

sequential injury, and this was, in fact, the only differ-

ence in the two forms of action. The present system

of pleading under the Judicature practice, however,

now entirely does away with all such distinctions (and,

indeed, this distinction of forms of action had ceased

long before), and in respect of a trespass committed to

goods, the proper remedy is by an action to recover

damages for the tortious act.

With regard, however, to cases in which the tor-

tious act amounts not merely to trespass, but to a

conversion of goods, that is, to the actual taking away

and wrongful appropriation of them, or Avhere goods

are wrongfully detained by a person from the true

[i) Hall V. Pickard (1814), >, Camp. 187 ; Hears v. London d: South
Western Ry. Co (1862), 11 C. B. (N. S.) 850.

{h) Fenn v. Bittlestone (1851), 7 Ex. 159.

(I) The Winkfield (1902), P. 42 ; 70 L. J. P. 21 ; 85 L. T. 668, over-

ruling Claridge v. South Staffordshire Tramways (1892), Q. B. 422; 61

L. J. Q. B. 503.
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owner, though all distinctions in the forms of action

are now quite done away with, yet it will be useful to

note the former remedies and the present position.

In cases of conversion, the action brought was an Former action

action of trover—so called because founded on the "* *'"°^*^*-

supposition, generally a mere fiction, that the defendant

had found the goods in question (m),—and the claim of

the plaintiff was not for the return of the goods, but to

recover the value of them. In the case of wrongful

conversion now, though there is no such thing as an

action of trover, yet the remedy may still well be called

an action in the nature of an action of trover, being to

recover the value of them as formerly.

But when soods were wrongfully detained from a Former action

1 -1 -1.1 • 1 i. 1- • of detinue.

person, there was another action that he might brmg,

called an action of detinue, being to recover the goods,

or on failure thereof the value, and also damages for

their detention {n). It was in the option of the

defendant, on a verdict against him, either to return

the goods or pay their value ; but the Common Law
Procedure Act, 1854 (0), enacted that on application

of the plaintiff the court should have power to order

execution to issue for the return of the particular goods

without giving the defendant the option of retaining

them on paying their value (j?). And although this

enactment was repealed by the Statute Law Revision Act,

1883 (q), the same provision is substantially contained

in the present Rules of Court (r). So now, therefore,

though, under the Judicature practice, all distinctions

in forms of actions are done away with, yet an action

may still be brought for the return of the goods

detained, which may well be styled an action in the

nature of an action of detinue.

Where an iniury has been committed to the goods Exception to
^ maxim Actio

personalis, &c.

(m) Wharton's Law Lexicon, tit. " Trover."

(?i) Ibid., tit. " Detinue."

(o) 17 & 18 Vict. c. 125.

(p) Sect. 78 : see also post, Part III. chap. i.

iq) 46 & 47 Vict. c. 49.

(r) Order xlviii. rule i.
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and chattels of a person who then dies, the right of

action survives to his executors or administrators, this

forming an exception to the maxim, Actio ijersonalis

moritur aim pc7'so'nd (s). Thus, where the plaintiff

sued in respect of the infringement of his trade-mark,

and died pending the action, it was held that the

cause of action involved damage to the plaintiff's

property, and consequently his personal representa-

tives could continue the action (t). So also, as has

been previously noticed, there is a further exception

to the maxim in the case of injuries committed by

a deceased person to any property, whether real or

personal (ti).

(s) 4 Edward III. c. 7 ; 25 Edward III. st. 5, c. 5. See other excep-
tions to the maxim, ante, p. 331, and post, pp. 426, 430, 434, 437.
See also as to the maxim, aiite, pp. 7, 8.

(t) Oakey v. Dalton (1887), 35 Ch. D. 700 ; 56 L. J. C. H. 823 ; L. T. 18.

(w) 3 & 4 Wm. IV. c. 42, s. 2, ante, p. 331.
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CHAPTER IV.

OF TORTS AFFECTING THE PERSON (a).

We liave in the two preceding chapters considered Torts to the

the subject of Torts to Property ; in this and the next morrimport-

chapter we proceed to the subject of Torts to the ^^^ ^^'-^^

A A "
. torts to

Person, which may be said to be still more important property,

than torts affecting property, because every one does

not possess property for a tort to be committed in

respect of, but torts affecting the person may equally

be committed on any one. The different torts affect-

ing the person are numerous, and those which may
most usefully be considered appear to be the

following :

—

1. Assault and battery.

2. False imprisonment and malicious arrest.

3. Malicious prosecution.

4. Libel and slander ; and

5. Seduction and loss of services.

Assault and battery are always classed together, i. Assault an.i

because they are acts closely connected, and, in fact, *
^^^^'

depending on each other ; for though an act may be

an assault without amounting to a battery, yet a

battery must comprise an assault, and so it is most

usual to find an assault and battery taking place

simultaneously. An assault may be defined as the Definition

unlawful laying of hands on another person, or an **
^° '^^^'^^ *"

attempt or offer to do a corporeal hurt to another,

coupled with a present ability and intention to do

(a) Some of the Torts ranged under this head in the present chapter

and the one next following, are sometimes styled Torts affecting the

Reputation ; but it does not appear necessary to introduce this further

division in a work like the present, as torts particularly affecting the

reputation necessarily more or less affect the person—for the reputation

appertains to the person.
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the act (b). A battery may be defined as tlic actual

striking of another person, or touching him in a rude,

angry, revengeful, or insolent manner (c). We will

now proceed to notice the essentials to constitute an

assault, and some instances of assaults ; and then the

essentials to constitute a battery, and the distinction

between the two torts, and their combination.

To constitute an assault by a mere attempting or

offering to do an act, it is stated in the definition that

there must be a present ability and intention to do the

act attempted or offered to be done. This means that

it is not sufficient for a person to offer to do the act,

unless he apparently is both able to and intends to do

it. Thus, " holding up a fist in a threatening attitude

sufficiently near to be able to strike
;
presenting a gun

or pistol, whether loaded or unloaded, in a hostile and

threatening manner, within gun-shot or pistol-shot

range, and near enough to create terror and alarm
;

riding after a man with a whip, threatening to beat

him, or shaking a fist in a man's face," are all acts of

assault (f?), for the person in all these cases has the

apparent power of doing the act he threatens to do,

and the intention of doing it. But if, in the foregoing

instances, though the person threatens the act, yet he

has not the then present apparent ability to perform

what he threatens, e.g., if, holding up his fist, he is yet

not near enough to strike, or presenting a gun or pistol,

is out of gun-shot or pistol-shot range, here no assault

is committed. Again, in any of these instances, even

although the person has the ability to do the act he

threatens to do, yet, if he shews from his words or

conduct that he does not mean to do it, e.^.,if he says

were it not for some event he would strike or would

shoot, here no assault is committed (e).

The definition of assault also shows that a tort may
be committed by a mere touching or laying on of hands,

and this is so however slight may be the touching, for

(b) Read v. Coker (1853), 13 C. B. 860. (c) Ibid.

(d) Addison on Torts, 158. (e) Addison on Torts, 159.
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" the law cannot draw the line between different degrees

of violence, and therefore totally prohibits the lowest

stage of it, every man's person being sacred, and no

other having the right to meddle with it in any, even

the slightest manner "(f). There are, however, some Except in a

few acts, consisting in the touching of another person,

which from their very nature are not assaults, e.g., if

one has to push through a crowd, he has of necessity

to touch others, but unless he does it with roughness

or violence, this is no tort, but an act which he is

justified in doing {g).

In the foregoing remarks some instances of assault instancesh,,, . mir'ii- ii of acts held to
ave already been given. Ihe lollowing acts have be assaults.

also been held to be assaults, and furnish apt in-

stances :

—

The riding after a person and obliging him to run

away into a garden to avoid being beaten (h).

The forcing a person to leave premises by threats of

violence if he did not do so (i).

Where two persons were fighting, and one of them

accidentally struck a third person (k).

The cutting off of the hair of a pauper in the work-

house by force and against his will (l).

The unlawful restraining the liberty of a person (m).

A person cannot be guilty of an assault by acting in Assault not
*,

. iii^i T committed
a merely passive manner ; so that where a policeman by a merely

obstructed persons from entering a room, it was held passive act;

that this was no assault by him (n). A person also is nor ordinarily

IT,/. 1 • • r ii where con-
in some cases precluded from complaining of an assault sentedto.

where he has consented to the act complained of (o).

(/) 2 Bl. Com. 120.

(g^) Addison on Torts, 1 59.

(h) Martin v. Shoppee (1829), 3 C. & P. 373.
(i) Bead v. Coker (1853), 22 L. J. C. P. 201.

(k) James v. Campbell (1833), 5 C. & P. 472 ; and see ante, p. 360.

(l) Forse v. Skinner (1832), 4 C. & P. 239.
(m) Hunter v. Johnson (1884), 13 Q. B. D. 225 ; 53 L. J. M. C. 182 ;

51 L. T. 791 ; 32 W. R. 857 ; Bird v. Jones (1846), 7 Q. B. 742 ; ii;

L. J. Q. B. 82.

(n) Jones v. Wylie (1844), i C. & K. 257.

(0) Latter v. Bradell (188 1), 50 L. J. Q. B. 448 ; 29 W. R. 366; 44
L. T. 369.
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The distinction between the two acts of assault and

battery may be said to be, that the assault is a less

offence than the other, and that there may be an assault

without a battery by simply touching the person of

another without any violence, or by a threatening with-

out the carrying out of the threat ; but that in every

battery, there must have been an assault preceding it,

and therefore in cases of battery there is a combination

of the two torts, which are rightly described together

as assault and battery.

Assault and battery may sometimes be of such an

aggravated kind as to amount to an actual wounding

of the person, or to constitute the offence called may-

hem. Mayhem has been described as " the violently

depriving another of the use of such of his members

as may render him the less able in fighting to defend

himself, or to annoy his adversary, e.g., the cutting off,

or disabling, or Aveakening a man's hand or finger,

striking out his eye or fore-tooth, or depriving him of

those parts the loss of which in all animals abates

their courage "
{p).

Notwithstanding that an assault or battery may
have been committed abroad, yet the party injured has

his remedy here if the assaulter comes to this coun-

try {q). Thus, in Mosti/n v. Fabrigas (r), it was held

that an action might be maintained against the Governor

of Minorca for an injury to the person of the plaintiff

committed there. But to enable an action to be main-

tained here in respect of an act done abroad, such act

must be one recognised as a wrong in the foreign country

in respect of which either criminal or civil proceedings

could be taken there, and it must be actionable also in

this country (s). Where, however, it appeared that a

{p) Addison on Torts, i6o.

(q) Mostyn v. Fabrigas (1774), i S. L. C. 591 ; Cowp. 161 ; Order xi.

rule I. An action cannot be maintained here in respect of trespass to
land abroad. See ante, p. 329, and the case of British South Africa Co.
V. Comfanhia di Morambique, there quoted.

(r) (1774), I S. L. C. 591 ; Cowp. 161.

(s) Phillips V. Eyre (1871), L. R. 6 Q. B. 21 ; 40 L. J. Q. B. 28 ; 22
L. T. 869 ; Machado v. Fontes (1897), 2 Q. B. 231 ; 66 L. J. Q. B. 542 ;
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tort committed abroad could not be sued upon there

until certain penal proceedings had been taken in respect

of it, it was held that as that only went to matter of

procedure it did not affect the remedy here (t).

There are, however, many cases in which an assault Assault and

and battery may, under the circumstances, be justitiable. sometimTs'^be

Such cases of justification may chiefly be ranged under J'^stmabie.

two heads, viz., (i) Where done in defence of person

or property ; and (2) Where allowed by reason of the

defendant's peculiar position.

Defence is a justification of a very extended nature, Justifiable in

defence

person.for not only is a person justified in striking another i^
***^^^°*"^ °^

his own defence, but also in defence of a husband, wife,

child, relative, or even neighbour or friend (u) ; and as

these last terms are very wide, it seems almost, if not

entirely, correct to say that a person is justified in as-

saulting another in defence either of himself or others.

But the nature of the assault and battery done in But the

defence must be carefully observed, for some extreme nofbe mm"e**

act of defence, beinsf more than Avas necessary from ^^'^^ ^^

°
. .

'' necessary

the nature of the assault it was done m defence of, under the

is not justifiable, e.g., if one attempts to hit another,
"'^

that other is perfectly justified in warding off the blow,

or in striking a blow of the same nature in defence

;

but he is not justified in using some offensive weapon,

and materially injuring the person, as by striking with

a sword or knife (x). In every case in which justifica-

tion on this ground is set up as a defence, the original

act to prevent which it was necessary to resort to

defence must be looked to, for a person is not justified

in going beyond mere defence, and avenging himself,

as by not being content with warding off a blow, but

76 L. T. 588. In the last-mentioned case the plaintiff sued for libel

published in Brazil. This was a wrong in Brazil as well as here, but in

Brazil it cauld only be proceeded for criminally, and no civil action

for damages could be maintained there. It was, however, held that an
action, here, for damages would lie.

(t) Scott V. Lord Seymour (1862), i H. & C. 219.

(u) Addison on Torts, 165.

(x) See Cockcroft v. Smith, 11 Mod. 43, quoted in Addison on Torts,

161, 162.

2 A
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Son assauu foUowing it up bj fresh and unnecessary blows. Where
'
*'"**"*•

a justification for an assault and battery is set up on the

ground of defence to the person, such defence is called a

plea of son assault demesne.

Justifiable also Assault and battery, also, in defence of one's pro-

'"•o^w^ty"*"^
perty, whether real or personal, is perfectly justifi-

able [y) ; for if a person attempts to dispossess another

of his goods, that other is fully justified in using means
to prevent him doing so, and laying hands on him for

that purpose. And so, also, if the attempt is to dis-

possess another of his land, that other is justified in

committing an assault and battery for preventing the

attainment of that object. If, however, a person peace-

ably enters on another's land, the owner is not justified

in forthwith assaulting him for the purpose of ejecting

him therefrom, but he must first request him to go,

and, then, if he will not do so, proceed to eject him,

using only as much force as is necessary (z).

But here And hcrc, again, must be noticed—as in cases of

nofbrore^tcr dcfcuce of the person—that the act in defence of one's

than necessary, property must uot be of an excessive character, for if

it is more than is necessary under the circumstances,

then it is not justifiable, nor is it justifiable to do an

act in defence of property which may manifestly tend
Setting man- to injure the other party {a). And particularly it is

provided by statute (h) that any person causing to be

set, or knowingly suffering to be set, upon his land,

any spring-gun, man-trap, or other engine calculated

to destroy life, with the intent of destroying or doing

grievous bodily harm to trespassers, shall be guilty of

a misdemeanour ; unless it be set in a dwelling-house,

for protection thereof in the night-time.

Justifiable on As regards assault and battery being justifiable by
account of c , t • ,.• li
a person's rcasou ot a person s peculiar position, there are many
peculiar cases in which the law gives a direct power of laying
position.

(y) 3 Bl. Com. 120; Addison on Torts, 162-164.

(z) Polkinhorn v. Wright (1846), 8 Q. B. 197 ; per Parke, B.,

Harvey v. Brydges (1896), 14 M. & W. 442.
(a) Collins v. Renison (1754), Say. 138.

(h) 24 & 25 Vict. c. 100, s. 31 ; re-enacting 7 & 8 Geo. IV. c. 18.
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hands on the person of another and assaulting him, and

a primary instance of this may be seen in the chastise-

ment sometimes awarded to offenders by flogging.

And, irrespective of any sentence of the law, a person,

by the relationship in which he stands towards another,

may have a justification for assault and battery com-
mitted on that person, e.g., a father has a right to e.;i., a father

reasonably chastise his children, and so also has a to'hls'chiid.

master his apprentices, and a schoolmaster his scholars,

but the chastisement must not be excessive (c). A
master or captain of a ship has also a right, by virtue

of his position, to imprison or reasonably chastise any of

the sailors who behave in a mutinous or disorderly

manner, or refuse or neglect to obey his lawful and
proper orders, but any chastisement must be reason-

able {d). Also a constable, churchwarden, beadle, or

other person employed in that capacity, in a place of

worship, is justified in laying hands on, and forcibly

removing from that place, any person who by his con-

duct is disturbing the congregation (e).

It necessarily appears that in actions for assault and Malice is not

battery it is not at all essential that malice should i^u a^auitlnd

exist. Malice may, of course, be shewn, and may ''^"^ry.

operate to increase the amount of the damages ; but

a wanton, or thoughtless, or neglisfent act, without

the slightest malicious intent, may equally constitute

an assault and battery.

Assault and battery may also be committed indirectly An assault and

as well as directly ; thus, where the defendant threw be"omi^tted

a lighted squib which fell on a stall in the street, and indirectly,

the keeper of the stall, for his own protection, threw it scott v.

off, and it then exploded and injured the plaintiff, it
^'"'p^^'^-

was held that the defendant, the original thrower, was

liable, for a person is responsible for the natural and

(c) See hereon Winterburn v. Brooks (1846), 2 C. & K. 16 ;
deary

V. Booth (1893), I Q. B. 565 ; 62 L. J. M. C. ?,7 ; 68 L. T. 349.
(d) Broughion v. Jackson (1852), 21 L. J. Q. B. 265 ; Noden v. Johnson,

(1851), 20 L. J. Q. B. 95.
(e) Burton v. Hcnson (1843), 10 M. & W. 105 ; Williams v. Glenister

(1824), 2 B. & C. 699.
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probable consequences of his own act (/). A person

is liable for an assault committed by his agent or

servant by his authority, express or implied, for qui

facit per alium facit i^er se ; but he is not liable if he

has not authorised the act, and it was outside the

scope of the servant's duties. Thus, where a person

employed to levy a distress committed an assault in

doing so, it was held that the employer was not liable,

the assault not being directed or authorised, and it not

being within the scope of the main authority to commit

an assault {g).

A person may proceed either civilly or criminally

in respect of an assault, and the period of limitation

for bringing any action in respect of such a tort is

four years (li). It has already been noticed, however,

in considering the subject of torts generally, that

sentence will not be passed in a prosecution for an

assault, if an action for the same assault is also

pending ; that if a conviction on summary proceed-

ings takes place, that bars further civil proceedings
;

and that if a magistrate dismisses a charge of assault,

his certificate of dismissal will operate to bar any

further proceedings, civil or criminal, against the person

charged, in respect of it {€).

A wife cannot If a man assaults his wife, she has no right of

bandln respect
^ction agaiust him {h), her remedy being to prosecute

of a tort com- him, or to apply for him to be bound over to keep the
mitted to her i ^ i i

during cover- pcacc ; or the assault and battery may constitute
ture.

cruelty sufficient to enable her to obtain a separation

order from a Court of Summary Jurisdiction {I), or to

(/) Scott V. Shepherd (1772), i S. L. C. 454; 2 Blackstone, 892.

(g) Richards v. West Middlesex Waterworks Co. (1885), 15 Q. B. D.

660; 54 L. J. Q. B. 551 ; 33 W. R. 902.

{h) 21 Jac. I. c. 16, s. 3.

[i) Ante, pp. 321, 322.

(k) The Married Women's Property Act, 1882 (45 & 46 Vict. c. 75),
though giving all rights in respect of property, specially provides (s. 12)

that, further than that, no husband or wife shall be entitled to sue the

other in respect of a tort.

[l) See 58 & 59 Vict. c. 39 ((Summary Jurisdiction Married Women
Act, 1895). This statute, as from January i, 1896, repeals sect 4.

of 41 Vict. c. 19 (Matrimonial Causes Act, 1878), but re-enacts it with
variations and additions.
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found proceedings for judicial separation. It has been

decided that no action is maintainable by a divorced

wife asrainst her former husband for an assault andO
battery committed during the coverture (m). What is

stated in this paragraph applies not only to assault and

battery, but to any tort under such circumstances {n).

False imprisonment may be defined as some un- n. raise

lawful detention of the person, either actually or con- '"^P""'^'^'^'^" •

structively (o). The difference between an actual and

constructive detention of the person is this, that while Distinction

an actual detention is a detention by forcible means, actmiTrnd^

the constructive is not, but may consist in a mere show constructive
' •'

_
detention.

of authority or force, e.g., if an officer informs a man that

he has a legal process against him, and that he must

accompany him, and accordingly, although no hand is

laid on him, he goes with the officer, this amounts to

an imprisonment (p).

It being, therefore, understood, what will constitute impnson-
~ , . .

,
,, T, -J meiit often

a raise imprisonment, we will proceed to consider justifiable.

particular cases in which imprisonment is allowed by

the law, so that it will not be a false, but justifiable and

proper imprisonment.

Firstly, it may be noticed that there are various Detention by a

persons who are, from their positions, naturally justified J^f'j^°°po^^fion_

in detaining certain persons to whom they stand in a

peculiar relation, e.g., a father his child, or a command-

ing officer his inferior. A husband has no right to Beg. v.

detain the person of his wife, except under very extreme

circumstances, c.^., to prevent her committing adultery((7).

(m) PhiUips v. Barnett (1876), i Q. B. D. 436 ; 45 L. J. (Q. B.) 277.

(n) But where a husband was a lunatic, though not so found by-

inquisition, and his wife during his Hfetime wrongfully took possession

of and sold certain of his chattels, and applied the proceeds to her use,

it was held that an action might be maintained by the husband's repre-

sentatives against the wife's representatives to recover the amount
from her estate in her executor's hands {Re Williams, Williams v.

Stretton (1881), 50 L. J. Ch. 495 ; 44 L. T. 600).

(o) See Broom's Coms. 823, 824.

(p) arainger v. Hill (1838), 4 Bing. N. C. 212 ; Wood v. Lane (1835),

6 C. & P. 774.

(g) Beg. v. Jackson (1891), i Q. B. 671 ; 60 L. J. Q. B. 346; 64

L. T. 679.
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Definition of a

warrant, and
uiode of acting

thereunder.

As to the
liability

of justices.

Detention for Secondly, for criminal offences persons are liable to

oflence."'*^'
be arrested and imprisoned, in some cases only by a

warrant from competent authority for that purpose, and

in some cases by any one without any warrant at all.

A warrant is a precept, under hand and seal, to an

officer to arrest an offender to be dealt with according

to due course of law. It is obtained on application to

a magistrate or justice, and is then delivered to a con-

stable, who makes the arrest, havinsf it with him at the

time to produce if required, as if he has not so got it with

him he stands in the same position as if there were no

warrant (?).

If a justice does an act within his jurisdiction

—

e.g.^

granting a warrant to arrest an offender in respect of

an act for which, had he been guilty, the justice would

have had full power to grant it—he is not liable to any

action in respect of it, unless the act was done mali-

ciously, and without reasonable and probable cause (s).

But if a justice does an act without jurisdiction

—

e.g.^

sending an offender to prison, where he has, even

although the offender were guilty, no power to im-

prison—he is liable quite irrespective of malice ; but

no action can be brought against him in respect of

it until after the conviction has been quashed if).

Formerly no action could be brought against a justice

for anything done by him in the execution of his office

until one calendar month's notice in writing was given

to him, with particulars of the intended action (%l), but

this provision was repealed by the Public Authorities

Protection Act, 1893 {v). With regard to any pro-

ceeding {w) against any person {x) for any act done in

Public Autho-
rities Pro-

tection Act,

1893.

(r) Oalliard v. Laxton (1862), 31 L. J. M. C. 123.

(«) II & 12 Vict. c. 44, s. I.

(/) Sect. 2. (u) Sect. 9.

(v) 56 & 57 Vict. c. 61, s. 2.

{w) Including an action under the Fatal Accidents Act, \?>^6, Williams
V. Mersey Docks (1905), i K. B. 604 ; 74 L. J. K. B. 481 ; and one for

negligence of a county council tram driver, Parker v. London County
Council (1904), 2 K. B. 501 ; 73 L. J. K. B. 561.

(x) This does not include an independent contractor doing the work
a public authority is authorised to do, Tilling v. Dick (1905), i K. B.

562 ; 74 L. J. K. B. 359.
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pursuance or execution of any Act of Parliament, or of

any public duty or authority, this Act contains the

following provisions:—(i) The action must be com-
menced within six months of the act complained of (y).

(2) If judgment is obtained by the defendant, it shall

carry solicitor and client costs (2). (3) Tender of

amends before action commenced may be pleaded in lieu

of, or in addition to any other plea ; and if the action

was commenced after the tender, or is proceeded with

after payment into court of any money in satisfaction

of the plaintiffs claim, and the plaintiff does not recover

more than the sum tendered or paid, he shall not recover

any costs incurred after the tender or payment, and
the defendant shall be entitled to solicitor and client

costs incurred after the tender or payment. (4) If the

Court thinks the plaintiff has not given the defendant

a sufficient opportunity of tendering amends before the

commencement of the action, the Court may award the

defendant solicitor and client costs («).

A constable doing an act in pursuance of a legal As to the

warrant is not liable to an action for false imprisonment, Constables,

but if the warrant was granted without jurisdiction,

then the law was, formerly, that he, in the same way as

the justice granting it, and indeed all persons concerned

in its execution, were liable to an action for false im-

prisonment, A constable is, however, in such a case Special pro-

now protected, it being provided that no action shall be protection

brought against him before making a six days' demand
^u^^er'a'^'"^

for a copy of the warrant under which he acted, and warrant,

that if that is given, then, although the person aggrieved

may bring his action against the constable and the

justice granting the warrant, the production of such

warrant shall entitle the constable to a verdict (b).

(y) See Markey v. Tolworth District Board (1900), 2 Q. B. 454 ; 69
L. J. Q. B. 738 ; 83 L. T. 28.

(2) This does not deprive the judge of his discretion to deprive a

successful defendant of any costs at all, for good cause shewn (Bostock

V. Ramsay Urban Council (1900), 2 Q. B. 616 ; 69 L. J. Q. B. 945 ;

83 L. T. 358). The x^rovision does not apply to costs on interlocutory

motions, or to costs on appeals. See Annual Practice (1909), 959, notes

to Order Ixv. r. i.

(a) 56 & 57 Vict. c. 61, s. I. (6) 24 Geo. II. c. 44, s. 6.
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The person
obtainino- a
warrant is not
liable for false

imprisonment,
but may be
for malicious
prosecution.

Cases in which
a constable

may arrest

without
warrant.

A private

person is

justified in

A person who lays a complaint before justices, and
thereupon obtains a warrant, is not liable to an action

for false imprisonment, because he has set a judicial

officer in motion as distinct from a ministerial officer.

This is so even though it turns out that the complaint

was erroneous, or there was no jurisdiction for the

granting of the warrant. He may, however, sometimes

be liable for malicious prosecution (c).

A constable may not generally arrest another with-

out a warrant for that purpose, but there are many
special cases in which he may. Particularly he may
do so when he sees a felony committed, or has reason-

able ground for suspecting that a felony has been com-

mitted, and also reasonable ground to suspect that the

person he arrests is the committer of the felony ; but

the suspicion must be a reasonable one, or the constable

will be liable (d). If a person makes a reasonable charge

of felony against another, a constable is justified in

arresting such alleged culprit, and is not liable to any

action for false imprisonment for so doing, though the

person making the complaint and requiring the arrest

may be so liable (e). The following are also specific

cases in which a constable is justified in arresting with-

out a warrant :—Where an assault is committed in his

presence; where it is necessary for the purpose of pre-

venting a breach of the peace (/) ; where a person is

found committing malicious injury to property {g);

where a person is found committing an indictable

offence in the night between the hours of 9 p.m. and

6 A.M. (h) ; where a person is found collecting a crowd

round another's house, or continually ringing another's

bell, so as to lead to a breach of the peace [i).

A private person may also in some cases arrest

another, and not be liable to any action for false im-

(c) As to which see post, p. 382.

(d) Hogg v. Ward (1858), 27 L. J. Ex. 443.
(e) Brooms Corns. 826.

(/) Ibid., 828.

(g) 24 & 25 Vict. c. 97, s. 61.

{h) 14 i^' 15 Vict. c. 19.

(i) Addison on Torts, 176.
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prisonment. Particularly he may do so if he sees a arresting

felony committed ; or if a felony has been actually some few cases,

committed, and he has just and reasonable cause for

suspecting the person he arrests to be guilty of it.

There is, however, a srreat distinction between an arrest

without warrant, in respect of a felony, by a constable

and by a private individual, for " in order to justify the

private individual in causing the imprisonment, he must
not only make out a reasonable ground for suspicion, but

he must prove that a felony has actually been committed

by some one, and that the circumstances were such that

any reasonable person, acting without passion or preju-

dice, would have fairly suspected that the plaintiff had

committed it, or was implicated in it ; whereas a con-

stable, having reasonable grounds to suspect that a

felony has been committed, although infact none has been,

is authorised to detain the person suspected until he

can be brought before a justice of the peace to have

his conduct investigated " (k).

A private person may also arrest another actually

fighting in the streets, to prevent the continuance of

a breach of the peace (/). And if a pawnbroker, to Special

whom any property is offered, has reasonable ground pawnbrokers

for believing that an offence has been committed in *''* ^° ^"'^*'-

respect of it, he is justified in arresting the person

offering such property, and taking him and the pro-

perty before a justice of the peace (m).

Thirdly, in civil cases persons are sometimes liable Detention m
''

. .
• civil cases.

to be arrested and imprisoned.

Imprisonment by reason of contempt of Court may contempt of

be placed under this head. Contempt of Court con

sists in any refusal to obey an order or process of a

Court of competent jurisdiction, or in offending against

particular statutes which render such offending a con-

tempt of Court, or in interfering with, or violating,

established rules of Court, or in behaving in a dis-

respectful or improper manner towards the Court, or

any judge or officer thereof. Instances of contempt

(fc) Addison on Torts, 172. {I) Ibid., 175.

\m) 24 & 25 Vict. c. 96, s. 103 ; 35 & 36 Vict. c. 93, s. 34.
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ImprisoDment
for debt may
still occur
under the

Debtors Act,

Six cases of

special ex-

ceptions.

are easy to find, e.g., non-obedience to an injunction

granted by the High Court of Justice ; or the interfering,

by marrying or otherwise, with a ward of Court ; or

threatening a witness, so as to prevent him giving, or to

intimidate him in giving, his evidence ; or disrespectful

behaviour to the Court ; or commenting in a newspaper

article on a case then pending. In one case a co-

respondent in a divorce suit, immediately after the

service of the citation, caused advertisements to be

published denying the charges made in the petition,

and offering a reward for information which would lead

to the discovery and conviction of the authors of them,

and it was held that these advertisements constituted a

contempt of Court {n).

Imprisonment for debt is said to be abolished (o)

but nevertheless it may occur in various cases. The

enactment upon this subject is the Debtors Act,

1869 (^), which provides that, with the exceptions

thereinafter mentioned, no person shall after the com-

mencement of the Act {q) be imprisoned for making

default in payment of a sum of money (r). The ex-

ceptions are as follows :

—

1. Default in payment of a penalty, or sum in the

nature of a penalty, other than a penalty in respect of

any contract.

2. Default in payment of any sum recoverable sum-
marily before a justice or justices of the peace.

3. Default by a trustee or person acting in a fiduciary

capacity (s), and ordered by the Court to pay any sum
in his possession or under his control {t).

{n) Brodribh v. Brodrihb (1886), 11 P. D. 66; 55 L. J. P. 47; 34
W. R. 580.

(o) See the title of 32 & 33 Vict. c. 62, " An Act for the Abolition

of Imprisonment for Debt," &c. {p) 32 & 33 Vict. c. 62.

{q) 1st January, 1870. (r) 32 & 33 Vict. c. 62, s. 4.

(.s) As to who is a trustee or a person acting in a fiduciary capacity,

see Miirris v. Ingram (1880), 13 Ch. D. 338 ; 49 L. J. Ch. 123 ; 28

W. R. 434 ; -Re Diamond Fuel Co., Metcalfs Case (1880), 13 Ch. D. 815 ;

49 L. J. Ch. 347 ; 28 W. R. 485 ; and Crowtherw. Elgood (1887), 34 C. D.

691 ; 56 L. J. Ch. 416 ; 56 L. T. 415 ; 35 W. R. 369 ; in which case

an auctioneer neglecting to pay over the proceeds of a sale was held

to be in such a capacity and liable to imprisonment.
[t) See Re Walker, Walker v. Walker (1890), 59 L. J. Ch. 386; 62

L. T. 449.
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4. Default by a solicitor in payment of costs when
ordered to pay costs for misconduct as such, or in pay-

ment of a sum of money when ordered to pay the same
in his character of an officer of the court making the

order (u).

5. Default in payment for the benefit of creditors of

any portion of a salary or other income, in respect of

the payment of which any court having jurisdiction in

bankruptcy is authorised to make an order.

6. Default in payment of sums in respect of the

payment of which orders are in this Act authorised to

be made (x).

It is provided, however, that in all or any of these The impnson-

excepted cases no person shall be imprisoned for a ^'c^ed"

longer time than one year, and nothing in the section o"^*^ y*'^''-

is to alter the effect of any judgment or order of any

court for payment of money, except as regards the

arrest and imprisonment of the person making default

in paying such money.

With regard, however, to the exceptions numbered Debtors Act,

3 and 4, it is now provided by the Debtors Act, 1878,
^^''^"

that the court or judge may inquire into the circum-

stances of the case, and is to have a discretionary

power as to imprisoning (?/). It has been held that

under this provision the court will not necessarily refuse

to grant an application for a writ of attachment against

a defaulting trustee, where, owing to the defaulter

being wholly without means, no useful object would be

gained thereby, for the imprisonment is to a certain

extent meant as a penalty, and to deter others {z). But

where a trustee, though he has been guilty of negli-

gence, has not been guilty of any criminal or fraudulent

(u) See hereon Re Strong (1886), 32 Ch. D. 342 ; 55 L. J. Ch. 553 ;

34 W. R. 614; 55 L. T. 3.

(a;) 32 & 33 Vict. c. 62, s. 4.

(y) 41 & 42 Vict. c. 54.
(z) Marris v. Ingram (iSSo), 13 Ch. D. 338 ; 49 L. J. Ch. 123 ; 28

W. R.4 34 ; Re Gent, Gent-Davis v. Harris (1889), 40 Ch. D. 190 ; 58

L. J. Ch. 162 ; 60 L. T. 355 ; Re Knowles, Doodson v. Turner (1S83),

52 L. J. Ch. 685 ; 48 L. T. 760.
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act, nor of any contumacious refusal to comply with

the court's order, the court will not attach him {a).

Also power to The Debtors Act, 1869, also provides that any

prUOTforsix pcrson (h) making default in payment of any debt, or
weeks on proof instalment of any debt, due from him in pursuance of
of means. ^

•^
'

J-

any order or judgment of any competent court, maybe
committed to prison for a term not exceeding six

weeks, on its being proved that he has, or has had

since the date of the order or judgment, the means to

pay the sum in respect of which he has made default,

and has refused or neglected, or refuses or neglects, to

pay the same (c). The application to commit to prison

under this provision is made by a summons called a

Judgment summons (d). It is provided by the Bank-

puptcy Act, 1883 (e), that on application made under

a judgment summons to a court having bankruptcy

jurisdiction, the court may, if it thinks fit, decline to

commit, and in lieu thereof, with the consent of the

judgment creditor, on payment of the prescribed fee,

at once make a receiving order against the debtor (/)

;

and if the court has not got bankruptcy jurisdiction,

it may transfer the matter to the proper court having

bankruptcy jurisdiction as regards the particular

debtor (r/).

The Debtors Act, 1869, also contains an enactment

as to the arrest of a defendant in the course of an

action, it being provided (h) that where the plaintiff

in an action in the High Court of Justice proves at

any time before final judgment by evidence on oath

to the satisfaction of a judge, that (i) the plaintiff has

good cause of action against the defendant to the

amount of ;^5o or upwards; (2) there is probable

cause for believinar that the defendant is about to

When a defen-

dant in a civil

action may be

arrested.

(a) Earl of Aylcsford v. Earl Poulett (1892), 2 Ch. 60; 61 L. J. Ch.

406 ; 66 L. T. 484.
(b) This does not apply to a married woman against whom judgment

has been signed for a debt contracted during coverture [Scott v. Morley,
28 Q. B. D. 120

; 57 L. J. Q. B. 43 ; 57 L. T. 919 ; 36 W. R. 67).

(c) 32 & ^2 Vict. c. 62, s. 5.

(d) As to which see Indermaur's Manual of Practice, 200, 201.

(e) 46 & 47 Vict. c. 52. (/) Sect. 103.

(g) Bankruptcy Rules, 355-362. (A) 32 & ^^ Vict. c. 62, s. 6.
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1

quit England unless he is apprehended ; and (3) the

absence of the defendant from England Avill materially

prejudice the plaintiff in the prosecution of his action (i),

the judge may order such defendant to be arrested

and imprisoned for a period not exceeding six months,

unless and until he has sooner given the prescribed

security, not exceeding the amount claimed in the

action, that he will not go out of England without the

leave of the court. Where the action is for a penalty,

or sum in the nature of a penalty, other than a penalty

in respect of any contract, it is not necessary to prove

that the absence of the defendant from England will

materially prejudice the plaintiff in the prosecution of

his action, and the security given (instead of being that

the defendant will not go out of England) is to be to

the effect that any sum recovered against the defendant

in the action shall be paid, or that the defendant shall

be rendered to prison. Under the above provision,

although a debtor may be committed to prison for a

fixed period, he cannot be detained in prison after final

judgment has been signed (k).

If a person obtains an order for arrest under the Malicious

foregoing provision by any false statement or wrongful
^"®^*-

suppression of facts, he may, in addition to the false

imprisonment, be liable to an action for malicious

arrest. Malicious arrest may be described, or defined,

as a tortious act consisting in the maliciously (/) de-

taining the person of another without reasonable or

probable cause.

It will be noticed that the provision as to the arrest Distinction

of a defendant is quite distinct and different from the and"imprison*

foregoing provisions as to imprisonment for debt ; in '"®°**

the latter, there is a judgment or order for payment,

and the object of the imprisonment is to get satis-

faction of it ; in the former, there is no debt as yet

(') This being a matter very difficult to prove, orders for the arrest

of a defendant under this section are not at all frequently granted.

(k) Hume v. Druyff (1873), L. R. 8 Ex. 214 ; 42 L. J. Ex. 145.

(l) Using the word " malicious " in the sense ascribed to malice in

law, fost, p. 384.
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III. Malicious

prosecution.

Essentials in an
action for

malicious

prosecution.

A person
cannot sue

for malicious
prosecution if

there is a

conviction on
it standing

agrainst him.

As to reason-

able and
probable
cause.

adjudged by the Court to be due, and the object is to

prevent the defendant from leaving the country. The

student should carefully remember this distinction, as

it is important.

Malicious prosecution may be defined as a tortious

act consisting in the unjust and malicious prosecution

of one for a crime, or the unjust and malicious pre-

sentation of a bankruptcy petition, without any reason-

able or probable cause (m).

The essential points which a plaintiff' has to prove

in order to maintain an action for malicious prosecu-

tion are—(i) That the law was set in motion against

him on a criminal charge by the defendant. (2) That

the prosecution was determined in the plaintiff"s

favour, if from its nature it was capable of being

so determined. (3) The absence of any reasonable and

probable cause for the prosecution. (4) Malice on the

part of the defendant.

It being necessary that the prosecution should have

been determined in the plaintiff's favour if it was

capable of being so determined, it follows that if a

person has been actually convicted, or has been actually

adjudicated a bankrupt, he cannot maintain this action

whilst the conviction or adjudication stands against

him, for that furnishes at once irrebuttable evidence of

reasonable and probable cause. To entitle a person,

therefore, in such a case, to maintain his action, he

must shew that the conviction or adjudication has been

reversed or superseded {n).

The question of what is reasonable and probable

cause is one to be determined by the judge on the

circumstances of every particular case (0). There

(to) Qtiartz Hill Gold Mining Co. v. Eyre (1883), 11 Q. B. D. 674;
52 L. J. Q. B. 488. It seems doubtful, however, whether an action for

maUciously presenting a bankruptcy petition will lie without an aver-

ment of special damage {Wyatt v. Palmer (1899), 2 Q. B. 106 ; 68 L. J.

Q. B. 709 ; 80 L. T. 639).

(n) Metropolitan Bank Limited v. Pooley (1885), 10 App. Ca.s. 210;

54 L. J. Q. B. 449 ; 53 L. T. 163. See also Byiioe v. Bank of England

(1902), I K. B. 467 ; 71 L. J. K. B. 208 ; 86 L. T. 144.

(0) Watson v. Whitmore (1845), 14 L. J. Ex. 41 ; Low v. Collum, Ir.
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may be many cases in which, though the pro-

secutor fails to sustain his accusation, yet there may
have been very good grounds for the institution of

the prosecution ; thus, he may have been compelled

to withdraw from it by reason of inability to find

his witnesses, or the death of a material witness, or,

though the accused has been acquitted, yet the circum-

stances raised a strong suspicion against him {p). It

is important to here clearly appreciate the different Functions o£

functions of the judge and the jury respectively in such '"'^"^ '^"'^ ^^^^'

cases. It is for the jury to decide upon the facts which

the defendant alleges as constituting reasonable and

probable cause, and then it is for the judge to deter-

mine whether the facts as found by the jury do or do

not amount to reasonable and probable cause {q). It

should also be noticed that the onus is not on the

defendant to prove reasonable and probable cause, but

on the plaintiff to prove the absence of any reasonable

and probable cause (?•).

Care must be taken, with regard to what is stated in Distinction

the last paragraph, not to confuse an action for malicious in action

prosecution with one for false imprisonment, for there is
f^'prilonment.

this recognised distinction between the two actions, that

in false imprisonment the onus lies upon the defendant

to plead and prove affirmatively the existence of reason-

able cause as his justification, whereas in an action for

malicious prosecution the plaintiff must, as stated above,

allege and prove affirmatively its non-existence (s).

Although a prosecution at the outset may not be

Reps. 2 Q. B. D. 15. In Hicks v. Faulkner (1882), 8 Q. B. D. 167 ;

51 L. J. Q. B. 268, Mr. Justice Hawkins said :
" I should define reason-

able and probable cause to be an honest belief in the guilt of the accused,

based upon a full conviction, founded upon reasonable grounds, of the

existence of a state of circumstances which, assuming them to be true,

would reasonably lead any ordinarily prudent and cautious man, placed

in the position of the accuser, to the conclusion that the person charged

was probably guilty of the crime imputed."

(p) Willans r. Taylor (1830), 6 Bing. 186.

(q) Broom's Coms. 842, 843.

(r) Abrath v. North-Easkrn Ily. Co. (1886), 11 A. C. 247; 5^ L. J.

Q. B. 457 ; 55 L. T. 63.
. . ^ „

(s) Per Hawkins, J., in Hicks v. Faulkner (1882), JI U J. Q. B. at

p. 270.
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malicious, yet it may afterwards become so by reason

of the continuance of it after positive knowledge of the

innocence of the accused (t).

The essential of malice requires careful comparison

with that of the absence of reasonable and probable

cause, and it will be well first to properly understand

the meaning of the word. Malice is said to be of two

kinds, viz., malice in law, and malice in fact (it). The
latter means what we ordinarily understand by the

term, and consists of some act of spite, either against

some particular individual or the public at large ; but

the former does not mean ill-will against a person or

the public at large, but signifies a wrongful act done

intentionally without just cause or excuse, e
fj.,

the

unwarrantable striking of a blow likely to produce

death, for in such cases there is no necessity to prove

any particular spite or ill-will, the act speaking for itself.

It would ordinarily seem, and it is generally true,

that if a prosecution is shown to have been without

reasonable and probable cause, malice in a sense must
be existent, and it has therefore been sometimes stated

that malice in law is all that is necessary in an action

for malicious prosecution («). But such a statement is

not always accurate, and it has indeed been expressly

laid down that malice in fact must be shewn, that

there must actually be the two essentials existent, of

absence of reasonable and probable cause, and actual

malice (y). This apparent confusion arises thus :

—

The question of absence of reasonable and probable

cause is one for the judge, the question of malice is

for the jury. The jury may, if they think fit, infer

malice from the very circumstances which have led

the judge to the conclusion that there was no reason-

able and probable cause, or they may come to the

(t) Per Cockburn, C.J., in Fitz-John v. Mackinder (1861), 30 L. J.

C. P. 264.

(?() Per Bayley, J., in Bromage v. Prosser (1825), 4 B. & C. 255.
(x) Per Parks, J., in Mitchell v. Jenkins (1833), 5 B. &; A. 588.

(y) See per Hawkins, J., in Hicks v. Faulkner (1882), 8 Q. B. D. 167 ;

51 L. J, Q. B. 268 ; 30 W. R. 545,
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conclusioD that the defendant acted honestly and
without ill-will, and with a desire to do right (a).

On the whole, it seems correct to say that malice in

fact is necessary, but that if the judge rules that there

was no reasonable and probable cause for the prosecu-

tion, the jury are justified in finding, but are not bound
to find, that there was malice (b).

It has been decided that an action for malicious corporation

prosecution will lie against a corporation or limited uaXTr"^
company (c). malicious.

i- -J ^ prosecution.

The malicious prosecution of a civil action, though xo action lies

without any reasonable or probable cause, does not pros™cutiorof

have the same effect as a malicious criminal prose- '"^ '^^''^^ action,

cution, or the malicious taking of proceedings in

bankruptcy, and no action will lie in respect of it.

No action, also, for malicious prosecution, will lie by N'>r for com-c-

a subordinate against his commanding ofiicer for ceedings

bringing him to court-martial (d).

An action will, however, lie for falsely, maliciously, otherwise,

and without reasonable and probable cause presenting malicious

a petition to wind up a company, such an act being oIT w[ndin°cr.

necessarily injurious to the credit of the company (e). "p i>etition.

(a) Hicks v. Faulkner, supra ; Brown v. Hawkes (1891), 2 Q. B. 718
;

65 L. T. 108.

(&) See further hereon Ringwood'a Torts, 54, 55.

(c) Edwards v. Midland Rjj. Co. (1881), 6 Q. B. D. 287 ; 50 L. J. Q. B.
281 ; 43 L. T. 694 ; 29 W. R. 609 ; Cornford v. Carlton Bank (1899),
I Q. B. 392 ; 68 L. J. Q. B. 196 ; 80 L. T. 121.

{d) Addison on Torts, 3.

(e) Quartz Hill Gold Mining Co. v. Eyre (1883), 11 Q. B. D. 674; 52
L. J. Q. B. 488 ; 49 L. T. 249 ; 31 W. R. 668.

2 B
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CHAPTER V.

OF TORTS AFFECTING THE PERSON {continued).

IV. Libel aud In the Same way that the torts of assault and battery

are usually classed together, so also frequently are

those of libel and slander ; but there are many and

material distinctions between the two torts, and it will

be advisable to consider the subject in the following

manner

:

1. The law particularly as to libel.

2. The law particularly as to slander.

3. The differences between libel and slander.

Definition of Libel may be defined as a tortious act, consisting

in the malicious defamation of another, made public

by writing, printing, pictures, or effigy, in such a

manner as to expose him to public hatred, contempt,

ridicule, reproach, or ignominy {a). As an assistance

to this definition, and as tending to shew what acts

will be libellous, it may be stated that everything in

writing, or printing, or any picture or effigy, which

tends to imply reproach to any person, or to in any

way derogate from his character by imputing to him
any bad actions or vicious principles, or to abridge

his comforts or respectability, will amount to a libel,

even although practically and substantially the libel

complained of may not have caused the plaintiff any

special or peculiar damage, or indeed any real damage
at all (&) ; by which is meant that, even without proof

of special damage, the plaintiff may be entitled to a

verdict and nominal damages, though in every case

proof of special injury done to him by the libel will

(a) See various definitions from which this is compiled given in

Folkard on Slander and Libel, 3, 4.

(b) Folkard on Slander and Libel, 165-191.
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naturally tend to increase the amount of the damages

that will be awarded by the jury.

A municipal corporation cannot maintain an action Municipal

for libel unless injury to the corporate property can ca7?not\ue"for

be shewn (c) ; but a trading corporation or company ^^'^'''•

may maintain such an action in respect of a statement

reflecting on its character in the conduct of its busi-

ness, without proof of special damage (d).

Very many instances of words held to be libellous instances of

might be enumerated, and a few may usefully be given, beiibeiious.

In one case it was held that to write or print of a

person that he was a swindler was a libel (e) ; in

another, that to write of a person that he was a black

sheep or a blackleg was a libel (/ ) ; in another, that

to write of a person that he had been blackballed on

an election for members of a club was libellous (g),

and in another, that to write of a person that he had

no experience in work he was employed to do was

libellous (h). So, it is a libel to write that a person is

a hypocrite (i), or a man of straw (j), or an im-

postor (k). Mere words of suspicion will not, how-

ever, be sufiicient to constitute libel (/). There may
be many cases in which the words used by the defendant,

and complained of by the plaintiff as libellous, though

not apparently on their face so, yet, by the special

and peculiar sense in which they may be taken in

any particular case, may be actually libellous ; thus,

in one case the plaintiff complained that the defendant

had libelled him by calling him a truck-master, and

the court held that this might possibly constitute a

(c) Mayor of Manchester v. Williams (1891), i Q. B. 94; 60 L. J.

Q. B. 23 ; 63 L. T. 805.

(d) South iJetton Coal Co. v. North-Eastern News Association (1894), i

Q. B. 133 ; 63 L. J. Q. B. 293 ; 69 L. T. 844.
(e) rAnson v. Stuart (1787), i T. R. 748.

(/) Macgregor v. Gregory (1843), n M. & W. 287.

(g) O'Brien v. Clement (1847), 16 M. & W. 159.
(h) Botterill v. Whitehead (1880), 41 L. T. 588.

(«') Thorley v. Kerry {18 12), 4 Taunt. 355.

(j) Eaton V. Johns (1842), i Dow. 602.

(k) Campbell v. Spottisivoode {1863), 32 L. J. Q. B. 185.

(I) Simmons v. Mitchell (1881), 6 A. C. 156 ; 50 L. J. P. C. 11 ; 43
L. T. 710 ; 29 W. R. 401.
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libel, and that it must be for the jury to decide

whether or not, under the circumstances, the word

complained of was used in a defamatory sense (m).

There are also many cases in which a person may
be libelled, although he is not actually named, if it

clearly appears that he is the person against whom
the defamatory matter was aimed {n) ; as, for instance,

by describing the plaintiff or his place of residence or

business, or giving other particulars which would lead

persons to apply the libel to him ; and it is not neces-

sary to prove that the whole world would take the

matter as applying to the plaintiff, but it is quite

sufficient to show that some would (o).

If, however, the words used are words that no

ordinary reader would put a libellous construction on,

the plaintiff cannot, by alleging that they have a par-

ticular intent, make them libellous. Thus, in one

case the libel complained of consisted of an advertise-

ment stating that the plaintiff" was not any longer

authorised to receive subscriptions for a certain in-

stitute, and the plaintiff brought this action, alleging

that the meaning of the advertisement was that he had

falsely pretended to be authorised to receive subscrip-

tions on behalf of such institute. The court held that

no action was maintainable here, as the words made
use of would not bear any libellous interpretation (jj).

In some cases, however, although words may not be

libellous in their primary sense, yet evidence may be

given of facts which, under the particular circum-

stances, make them defamatory, but there must be

some evidence of this nature to make such words as

these actionable (q) ; and where a plaintiff in his state-

(m) Homer v. Taunton {i860), 29 L. J. Ex. 318.

\n) See I'Anson v. Stuart (1787), i T. R. 748.

(o) Bourke v. Warren (1826), 2 C. & P. 307.

(p) Mulligan v. Cole (1875), L. R. 10 Q. B. 549 ; 44 L. J. Q. B. 153.

(5) Capital and Counties Bank v. Henty (1883), 7 A. C. 741 ; 52 L. J.

Q. B. 232 ; 47 L. T. 662 ; 31 W. R. 157 ; Ruel v. Tatnell (1881), 29
W. R. 172 ; 43 L. T. 507 ; Williams v. Smith (1889), 22 Q. B. D. 134 ;

58 L. J. Q. B. 21 ; 59 L. T. 757 ; 37 W. R. 93 ; Nevill v. Fine Arts
and General Insurance Co. (1897), A. C. 68 ; 66 L. J. Q. B. 195 ; 75
L. T. 606.
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ment of claim annexes a meaning, or innuendo, to words innuendo,

complained of, and fails by his evidence to sustain

such meaning, he cannot discard that and adopt

another (r). As regards the innuendo, it is the duty

of the judge to say whether a publication is capaNe of

the meaninsr ascribed to it ; but if he is satisfied that

it is capable of it, it must then be left to the jury to

say whether in fact it has such meaning (s).

To entitle a person to succeed in an action to recover The puwica-

damages for libel, he must prove the publication of l^ustVwaVs

the libel to a third party, and indeed this proof must ^^ P'o^ed.

be given before any evidence can be adduced of the

contents of the libel (t) ; for it is not sufficient to

render a person liable to a civil action for libel, that he

wrote the defamatory matter, for if he has kept it in

his possession, or only shewn or sent it to the person

defamed, and has not in any way published it to a

third person, there is no actionable wrong (u). For

instance, to write a letter to a person containing de-

famatory matter concerning him, is not actionable if it

reaches his hands without being seen by any third

person ; so that even where such a letter, simply folded

and not sealed, was delivered to a third person to carry

to the other, and might have been opened and read by

him, but was not, it was held that no action was main-

tainable (v). The publication of a libel may occur in what win

T n-' iiTcij. n •i.l.
amount to a

many diiierent ways, as by the derendant actuaJly witn publication.

his own hand giving the libel to another, by inserting

a libellous advertisement in a newspaper (lo), by tele-

graphing, or writing on a postcard, even to the plaintiff

himself (x), and a fortiori by writing and sending a

(r) Rud V. Tatndl (1881), 29 W. R. 172 ; 43 L. T. 507.

(s) See Lord Selborne's remarks in Capital and Counties Bank v.

Heniy, 7 App. Cas., at p. 786.

{t) Folkard on Slander and Libel, 439.

(«) It is different as regards a criminal prosecution for libel, for there

it is sufficient, to render a person liable, that he has shewn it to the

defamed person only, if it has a tendency to cause a breach of the peace

{Reg. Y. Adams (1889), 58 L. J. M. C. i ; see Thwaites' Criminal Law,

7th ed., 47).
(v) Chitterbuck v. Chaffers (1816), 2 Stark, 471.

{tv) Brown v. Croome (1816), 2 Stark, 297.

\x) Williamson v. Freer (1874), L. R. 9 C. P. 393 ; 43 L. J. C. P. 161.



390 OF TORTS AFFECTING THE PERSON.

Wenman v.

Ash.

Wirnhak v.

Morgan.

A person

iguoi-antly and
unwittingly
publishing'

a

libel is not
liable to an
action.

Emmens v.

Pottle.

IMalice in law
is an essential

to constitute a
libel.

But it is

inferred.

letter to a third person (?/), even tlioiigli sucli third

person is the wife or husband of the person libelled (z).

But the delivery of a libellous paper by a husband to

his wife, or by a wife to her husband, is not pe7- se a

publication (a).

Where a porter, in the course of his business and

employment, delivered parcels containing libellous

handbills, it Avas held that, although he was the actual

publisher of the libel, yet he was not liable to an action

in respect of it, he being ignorant of the contents of

the parcel (b). Upon the same principle, though the

seller of a newspaper is 2JJ'imd facie liable for a libel

contained in it, yet he is not liable if he can prove that

he did not know it contained a libel, that his ignorance

was not due to any negligence on his part, and that he

did not know, and had no ground for supposing, that

the newspaper was likely to contain libellous matter (c).

The same principles appear to apply to the keeper of a

circulating library who lends out a book containing a

libel (d).

Our definition of libel states it to be the malicious

defamation of another (e). Malice, therefore, is an

essential to constitute a libel, but by the word malice

used here is not meant malice in its ordinary sense of

spite or ill-will, but malice in law as before described

in treating of malicious prosecution (/), viz., the in-

tentional doing of a wrongful act without just cause or

excuse. Malice, therefore, is properly said to be an

essential of libel, but it is inferred, and need not be

proved, for " where words have been uttered or a libel

published of the plaintiff, by Avhich actual or pre-

{y) Phillips V. Jansen {1798), 2 Esp. 624.
(z) Wenman v. Ash (1853), 22 L. J. C. P. 190.

(a) Wcnhalc v. Monjan (1888), 20 Q. B. D. 635 ; 57 L. J. Q. B. 241 ;

59 L. T. 28 ; see generally as to publication, Folkard on Slander and
Libel, chap. 19.

(6) Day v. Bream (1837), 2 M. & Rob. 54.

(c) Emmens v. PoUle (1886), 16 Q. B. D. 354; 55 L. J. Q. B. 51 ; 34
W. R. 116; 53 L. T. 808.

(d) Vizetellyv. Mtidie (1900), 2 Q. B. 170; 69 L. J. Q. B. 645.
(c) Ante, p. 386.

(/) Ante, p. 384.
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sumptive damage has been occasioned, the malice of

the defendant is a mere inference of the law from the

very act ; for the defendant must be presumed to have

intended that which is the natural consequence of his

act "
{g).

There may, however, be cases in which special cireumstmces

circumstances rebut the presumption of malice that ™^u't maiice,'"'

would otherwise exist : and when there are such special ^'^'^
""^^P

^
'

, p conimunica-

circumstances they prevent the matter complained of tion privi-

being a libel, although had they not existed it would ^^^ "

have been, and in such cases the matter is said to be,

a privileged communication.

A privileged communication may, therefore, be de- Definition of
*• ^ .. ^ • ^ • e ^ 1 ^ ^ privileg'ed

fined as a communication which on its lace would be commumca-

defamatory and actionable, but is prevented from being ^^°^'

so by reason of circumstances rebutting the existence

of malice (A). Privilege may be (i) Absolute, i.e., two sorts of

when no action will lie although the matter is false and
^"^'

defamatory and published with an improper motive

(actual malice), or (2) Qualified, in which case no action

lies unless the matter was published with actual

malice.

Absolute privilege is based on the doctrine that in -^j!j^°|g*g_

the public interest it is not considered desirable to

consider whether the acts and words of certain persons

are malicious or not. The reason is that persons who

occupy certain positions should be perfectly free aud

independent, and that their independence should be

secured by preventing their conduct being brought

before a tribunal merely on the allegation that they

have acted maliciously (i).

Judges, magistrates, and others acting in a judicial statements

capacity (k) are not liable for defamatory publications advoc-Ttcs' &c.

made by them in the exercise of their judicial func-

(g) Folkard on Slander and Libel, 473.
\h) Wright v. Woodgate (1835), 2 C. M. & R. 573.
(i) Bottomhy v. Brougham (1908), i K. B. 584; 77 L. J. K. B. 311.

(fc) As to what is and is not a judicial capacity see Royal Aquarium
V. Parkinson (1892), i Q. B. 431 ; 61 L. J. Q. B. 409; 66 L. T.
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tions, even though they may have acted maliciously

and contrary to good faith and honesty (/). This

absolute privilege extends to an official receiver's

further report made in the winding-up of a company
and charging a person with fraud {m). Any statement

made by an advocate in the course of his advocacy is

also absolutely privileged, and this although uttered by

the advocate maliciously, and not with the object of

supporting the case of his client, and even though

uttered without any justification or excuse, and from

personal ill-will or anger towards the person defamed,

arising out of a previously existing cause, and even

although irrelevant to every issue of fact which is con-

tested before the tribunal (n). The advocate's privi-

lege extends to statements made in open court by a

party conducting his own case (o).

The statements of a witness in a court of justice

or before a select committee of the House of Lords or

House of Commons, are absolutely privileged ( in), and

this even although the witness goes somewhat beyond

what he was asked {q). And with regard to what will

be a court so as to render a Avitness not liable for his

statements, it may be noticed that it has been decided

that a court of inquiry instituted by the Commander-
in-chief of the army, under the Articles of War, to

inquire into a complaint made by an officer of the

army, is such a court, and therefore that statements,

whether oral or written, made by an officer summoned
to attend before such court, are absolutely privileged (r).

52 L. J, Q. B. 720;

513 ; Hodson v. Pare (1899), i Q. B. 451 ; 68 L. J. Q. B. 309 ;

L. T. 13.

(I) Anderson v. Gorrie (1895), i Q. B. 668 ; 71 L. T. 382.

(m) Bottomley v. Brougham (1908), supra.

[n) Munstcrx. Lamb (1883), 1 1 Q. B. D. 5J

32 W. R. 248.

(0) Hodgson v. Scarlett (1818), i B. & Aid. at p. 244.

(p) Goffin V. Donelly (1881), 6 Q. B. D. 307 ; 50 L. J. Q. B, 303 ; 29
W. R. 440.

iq) Seaman v. NethercUft (1879), 2 C. P. D. 53 ; 46 L. J. C. P. 128.

(r) Dawkins v. Lord Rokehy (1873), L. R. 7 H. L. 744 ; 42 L. J. Q.

B. 8. It has also been held that reports made by a military officer for

the information of the Commander-in-chief are absolutely privileged

(Dawkins v. Lord Paulet {1870), L. R. 5 Q. B. 94; 39 L. J. Q. B. 53)
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Statements made in the course of official duty by one officers of state,

state official to another are absolutely privileged (s).

Statements made by members of inside either Members of

House of Parliament are absolutely privileged ; but *'
'•^"i''°t-

such members may be liable if they subsequently print

and publish such statements (t) ; unless, indeed, it is

simply a publication of a speech by a member hondjlde

for the information of his constituents (u).

The publication of any document by order of either Parliamentary

House of Parliament, and any republication thereof in
^^p®""® ^'^^'

full, enjoy absolute privilege by the Parliamentary

Papers Act, 1840 (v), though the publication of an

abstract thereof or extract therefrom only enjoys

qualified privilege.

Qualified privilege exists where any person having Qualified

an interest to protect, or a legal, moral, or social duty ^"^'^' '^°^*

to perform, makes a communication in protection of his

interest, or in performance of his duty, to another person

having a corresponding interest or duty to receive the

same (w). Here, although the communication may con-

tain matter that would ordinarily be actionable, yet it

is not so if the communication is fairly and honestly

made in hoiui fide belief of its truth, and without any

gross exaggeration {x). And where privilege attaches

to a defamatory oral statement made, in pursuance of

some duty, to persons interested in the subject-matter

of such statement, that privilege is not taken away by

reason of that statement being made in the presence of

other persons not so interested, if the speaker has not

the power to prevent the presence of such other

(s) Chatterton v. Secretary for India (1895), 2 Q. B. 189 ; 64 L. J. Q. B.

676.
(t) See Folkard on Slander and Libel, 234 et seq.

(u) See Wason v. Walter (1868), L. R. 4 Q. B. at p. 95.
(v) 3 & 4 Vict. 0. 9.

(n-) Hebditch v. Macllwaine (1894), 2 Q. B. 54; 63 L. J. Q. B. 587 ;

70 L. T. 826.

{x) Harrison v. Bush. {1856), 25 L. J. Q. B. 25 ; Whitelcy v. Adams
(1864), 33 L. J. C. P.89; Allbutt V. Medical Council (1889), 23 Q. B. D.
400 ; 58 L. J. Q. B. 606 ; 61 L. T. 585 ; Stuart v. Bell (1891), 64 L. T.

633 ; Hunt V. Great Northern Ry. Go. (1891), 60 L. J. Q. B. 498 ; 64
L. T. 418.
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persons {y). A good instance of a communication

privileged by reason of being made in discharge of a

duty, occurs in the case of a master giving a character

to his servant. It is quite true that a servant cannot

compel his master to give him a character {z), but,

although this is so, it is clearly the master's moral, or

social, though certainly not his legal, duty to give a

character, if he is asked for one ; and if he, therefore,

on being applied to, gives a character which he hond

fide believes to be true, he is protected, and though it

is in reality false, it is a privileged communication («).

And even if a master, without being applied to for a

character, honestly makes such a statement because he

considers it his duty to do so, this may also be privi-

leged ; but when a master volunteers to give the

character, stronger evidence will be required that he

acted hond fide than in the case where he has given

the character after being requested to do so (&). As
another instance of privilege by reason of discharge of

duty may be mentioned the case of a solicitor writing

a letter in protection of his client's interests, for if in

such letter he merely states what he honestly believes

to be true, and in the interest of his client to state, he

can be under no liability in respect of the publication

to the person to whom he writes it, or to his clerks

through whose hands it necessarily passes (c). But
there is no privilege if a merchant dictates a defa-

matory letter to his typist and afterwards allows a

clerk to copy it in his letter book {d).

Fair reports of proceedings in Parliament {c), or in

courts of justice—even cc 'parte proceedings (/)—enjoy

{y) Pittard v. Oliver (1891), 60 L. J. Q. B. 219 ; 64 L. T. 758.
(z) Carol V. Bird (1801), 3 Esp. 201 ; Smith on the Law of Master

and Servant, 347. See ante, p. 238.
{a) Wcatherstone v. Hawkins (1786), i T. R. no; Fountain-^. Boodle

(1842), 3 Q. B. 5 ; Jones v. Thomas (1885), 53 L. T. 678.
(b) i'er Littledale, J., in Pattison v. Jones (1828), 8 B. & C. at p. 586.
(c) Baker v. Carrick (1894), i Q. B. 838 ; 63 L. J. Q. B. 399 ; 70

L. T. ^66 ; Boxius v. Goblet (1894), i Q. B. 842 ; 63 L. J. Q. B. 401 ;

70 L. T. 368.
{d) Pullman v. Hill (1891), i Q. B. 524; 60 L. J. Q. 1'.. 299.
(e) Wason v. Walter (1868), 4 Q. B. 7^-

(/) Kimber v. Press Association (1893), i Q. B. 6c, ; 67 L, T. 515.
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qualified privilege, unless the proceedings are of an

absolutely scandalous, blasphemous, or indecent

nature (g) ; and it has been held that a fair and

accurate report of the iudo-ment in an action, published .vacdouf/ai v.

1 • ^ 1- • • •^ 111 - Knight.
hond fide and without malice, is privileged, althc^ph

not accompanied by any report of the evidence given

at the trial (/;). It was formerly held that a report of

proceedings at a meeting of poor-law guardians, affect-

ing an individual, could not be privileged {i) ; but with

resi'ard to this and certain other reports, the Libel Act, Libei Act,
• i888

1 888 (j/), now enacts that a fair and accurate report

published in any newspaper of the proceedings of a

public meeting {k), or (except where neither the public

nor any newspaper reporter is admitted) of any meeting

of a vestry, town council, school board, board of

guardians, board of local authority, and some other

bodies mentioned in the Act, and the publication at the

request of a Government office or department, officer

of state, commissioner of police, or chief constable, of

any notice or report issued by them for information of

the public, shall be privileged, unless published or

made maliciously. But this enactment is not to pro-

tect a person who has refused or neglected to insert, on

request, in the newspaper in which the report or other

publication appeared, a reasonable letter, or statement,

explaining the same ; and it is not to protect the pub-

\g) Stevensr. Sampson (i88o), 5 Ex. D. 53 ; 49 L. J. Ex. 120 ; 41 L. T.

782. But where sect. 3 of the Libel Act, 1888, appUes, the privilege

may possibly be absolutely privileged. See Eraser on Libel, 1 26.

(h) Macdougal v. Knigid ( 1 886), 1 7 Q. B. D. 636 ; 5 5 L. J. Q. B. 464 ; 34
W. R. 727 ; 55 L. T. 274. This case afterwards went to the House of

Lords (14 App. Cas. 194 ; 58 L. J. Q. B. 537 ; 60 L. T. 762), and was
affirmed, but on different grounds, and Lord Halsbury certainly ex-

pressed his view to be different from that of the Court of Appeal. The
matter was, however, in 1890 further considered by the Court of

Appeal in a second case of Macdougal v. Knight (25 Q. B. D. i ; 59

L. J. Q. B. 517 ; 63 L. T. 43), and they again distinctly laid down
the law to be as stated in the text above.

{i) Purcdl V. Sowler (1877), 2 C. P. D. 215 ; 46 L. J. C P. 308.

(/) 51 & 52 Vict. c. 64, s. 4. The previous provision contained in

44 & 45 Vict. c. 60, s. 2, is repealed by this Act (s. 2).

{k) The Act defines a public meeting to mean any meeting bona fide

and lawfully held for a lawful purpose, and for the furtherance or dis-

cussion of any matter of public concern, whether the admission be

general or restricted (s. 4).
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OF TORTS AFFECTING THE PERSON.

lication of any matter not of public concern, and the

publication of which is not for the public benefit (/).

In many cases of what are alleged to be privileged

communications on the ground of moral or social duty,

it is often a difficult matter to decide whether or not

there is shewn to have existed such a duty as to render

the communication privileged ; in all such cases it is

for the judge to decide whether the principle can be

applied to the particular case {m).

In all cases of qualified privilege, it is open to the

plaintiff to shew that, notwithstanding the communi-
cation would ordinarily be privileged, yet the defendant

has been guilty of actual malice, i.e., malice in fact (71).

Thus, it has been pointed out (0) that a master is

privileged in giving a character to his servant ; but if

he knowingly gives a false character, here there is

actual malice, and there cannot possibly be any privi-

lege. Cases of this character are designated as cases

of qualified privilege, as opposed to cases in which no

such evidence can be given, which are styled cases of

absolute privilege, e.g., statements by judges and

advocates in the course of their duties.

With regard to fair and honest comments on public

proceedings, or the conduct of public men, and fair and

honest criticisms and reviews, these are not privileged.

They may therefore be the subject of an action of libel

without there being any indirect or evil motive, which

would not be the case if they were privileged, for there

would in such a case be the necessity of proving spite,

ill-will or the like. Such criticisms or comments, in

order to be libellous, must in the opinion of the jury

be something more than the expression of the strong

opinions and prejudices of a fair man. If the matter

(I) See Kelly v. O'Malley (1888), 6 Times L. R. 62.

(m) Erie, C.J., in Whiteley v. Adams (1863), 15 C. B. (N. S.) 418 ;

Waller v. Lock (1881), 7 Q. B. D. 619; Harrison v. Fraser (1881),

29 W. R. 652.
(n) Wright v. Woodgate (1835), 2 C. M. & R. 573. As to malice in

fact, see ante, p. 384.

(0) Ante, p. 394.



OF TORTS AFFECTING THE PET^SON. 397

goes beyond Avhat any fair man would say in making Merrivaie v.

comments or criticisms, then it is libellous and action-
'^"'"'"'"•

able. This is a question of fact for the jury in each

particular case (p).

The truth of a libellous impution affords a com- The truth of a

plete answer to any action for damac^es, because the ^ complete^

action is brousrht by the plaintiff to free his character answer in a
o y r

_
civil action.

from such imputation, which he cannot be entiilecl to

do if the imputation is actually true (q) ; and where

the truth of the imputation is not thoroughly and

strictly proved, but it is proved substantially, or to a

great extent, this, though not sufficient to form a

defence, may go in mitigation of damages (r). Libel

is, however, punishable, not only civill}^ but also

criminally by indictment, and in some special cases,

where the persons libelled are in some public office or

position, by criminal information (s). In any criminal Effect of the

prosecution the truth of the libel was formerly noJ["g{*j° jf

defence, for the object of the proceeding^ is to a s-reat criminal
''

. ,
^

.
° " prosecution.

extent the preservation of public peace and good order,

which cannot be maintained if one man is allowed to

publish of another everything that may chance to be

true of that person, so that, whether true or false, the

imputation may have equally mischievous results, and

consequently be equally a public wrong (t). This state Libei Act.

of the law is, however, now to a considerable extent ^ ^
'

altered, it having been provided that the truth of a

libel shall form a defence to a criminal prosecution

if it is also for the public benefit that the matters

complained of should be published (u).

The Libel Act, 1888 (v), enacts that no criminal

(p) Merrivaie v. Carson (1887), 20 Q. B. D. 275 ; 58 L. T. 331 ;

M'Quire v. Western Morning News (1903), 2 K. B. 100 ; 72 L. J. K.
B. 612 ; 88 L. T. 757 ; Thomas v. Bradbury (1906), 2 K. B. 627.

{q) M'Pherson v. Daniels (1829), 10 B. & C. p. 272.

(r) Chalmers v. Shackell (1834), 6 C. & P. 475.
(s) Beg. V. Labouchere (1884), 12 Q. B. D. 320 ; 53 L. J. Q. B. 362 ;

50 L. T. 177 ; 32 W. R. 861.

(t) See Folkard on Slander and Libel, 21, 22.

(«) 6 & 7 Vict. c. 96, s. 6. See B. v. Labouchere (1880), 14 Cox, 419.
(v) 51 & 52 Vict. c. 64, s. 8, repealing 44 & 45 Vict. c. 60, s. 3, which

required the fiat of the director of public prosecutions.
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necessary

before pro-

secuting- for

libel iu a
newspaper.

Order of judge prosecutioii sliall be commeiiced against anv proprietor,

publisher, editor, or any person responsible for the

publication of a newspaper, for any libel published

therein, without the order of a judge at chambers first

being obtained, on notice to the person accused, who
shall have an opportunity of being heard against it.

This provision, however, does not apply to a proceeding

by way of criminal information (iv).

Trovisiou of The Libel Act, 1843 (x), also contains two impor-

1843, as'^to tant provisions on the subject of libel, besides the one

ra'ii'°°^

^^"*^ already mentioned as to the truth of a libel being set

up in criminal proceedings in respect of it. The first

of such provisions is, that in any action for defama-

tion it shall be lawful for the defendant (after notice

in writing of his intention so to do duly given to the

plaintiff at the time of filing or delivering the defence

in such action) to give in evidence, in mitigation of

damages, that he made or offered an apology to the

plaintiff for such defamation before the commence-
ment of the action, or so soon afterwards as he had

an opportunity of doing so, in case the action shall

have been commenced before there was an opportunity

of making or offering such apology (y).

The other of such provisions is, that in an action

for libel contained in any public newspaper, or other

periodical publication, it shall be competent for the

defendant to plead that such libel was inserted therein

without actual malice, and without gross negligence,

and that before the commencement of the action, or at

the earliest opportunity afterwards, he has inserted in

such newspaper, or other periodical publication, a full

Provision of

Libel Act,

1843, as to

libel iu s
public news-
paper, &c.

{w) B. V. Yates (1885), 14 Q. B. D. 648 ; 54 L. J. Q. B. 258; 52
L. T. 305. This was a decision under 44 & 45 Vict. c. 60, s. 3, but it

still holds good under 51 & 52 Vict. c. 64, s. 8.

(x) 6 & 7 Vict. c. 96.

(y) 6 & y Vict. c. 96, s. i. The statement above, and the notice re-

quired, must not be confused with the seven days' notice that is required

to be given under Order xxxvi. rule 37, to entitle a defendant, who
does not set up the truth of the libel or slander, to give in evidence at

the trial the circumstances under which the libel or slander was pub-
lished, or evidence as to the character of the plaintiff. See Indermaur's
Manual of Practice, 187.
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apology for the said libel, or, if such newspaper, or

other periodical publication, shall be ordinarily pub-

lished at intervals exceeding one week, that he has

offered to publish the said apology in any newspaper,

or other periodical publication, to be selected by the

plaintiff in such action ; and that every such defendant

shall, together with such plea, be at liberty to pay into

court a sum of money by way of amends for the injury

sustained by the publication of such libel (z). This

latter provision is not, however, now of the importance

it formerly was, as, under the Judicature practice,

money may now be paid into court in all actions (a).

With regard to any action brought in respect of a Provision of

libel contained in a newspaper, the Libel Act, 1888 (b), issi, as'to

further enacts that the defendant may prove, in miti- "'it'satiou of

•^^ i diimaues for

gation of damages, that the plaintiff has already libei in

recovered, or brought an action for, damages, or has
"^"""p-'^i''^'"^-

received, or agreed to receive, compensation in respect

of a libel, or libels, to the same purport or effect as the

libel for which such action has been brought.

An action of libel may be brought at any time An action for

within six years of the publication thereof (c). brougiit within...... six years.

If a person, to whom a libel is published, in his Liability for

turn publishes it again, he is liable in respect of it, as
tloaVf uber'

well as the original libeller, even though he believed it

to be true (d).

Slander is the malicious defamation of another per- Definition of

son, not in writing, but simply by word of mouth. For ^•*"'^'^^-

ordinary slander, the only remedy of the person slan-

dered is to bring an action for damages, for the injury

done him is not so great as by libel, which, being in

writing or the like, is more lasting and permanent in

(z) 6 & 7 Vict. c. 96, s. 2. By 8 & 9 Vict. c. 75, s. 2, it is provided
that it sliall not be competent for a defendant to plead an apology as
stated in the text, without at the same time making a payment of

money into court.

(a) Order xxii. Rule i.

(i) 51 & 52 Vict. c. 64, s. 6.

(c) 21 Jac. I. c. 16, s. 3.

(d) iPPherson v. Daniels (1829), 10 B. & C. 273 ; Tidman v. Ainslie

(1854), 10 Ex. 63 ; Botterill v. Whitehead (1879), 41 L. T. 588.
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its nature, while slander, being but by word of mouth,

is from its very nature fleeting. But in some excep-

tional cases of slander, e.g., where the words used are

seditious, grossly immoral, or blasphemous, or addressed

to a magistrate with reference to his duties, or whilst

he is performing his duties, or uttered as a challenge

to fight a duel, or to provoke such a challenge, a

criminal prosecution will lie (e).

As to what words will be sufficient to enable a person

to maintain an action of slander, may be instanced

words imputing a crime to any one, as that he is a

thief, or that he has committed a certain wrongful

act (/) ; but it is not necessary that the words used

should be so extreme as that, and, generally speaking,

any defamatory words causing damage will give rise to

the action. On the other hand, there are many cases

of words merely spoken which confer no right of

action, although had they been written they would

have done so (g). Words made use of expressing

simply a suspicion {h), or charging another with having

evil desires and inclinations, but not stating that they

have been brought into action, are not actionable (^) ;

but if they go beyond that, and charge another with

actually having evil principles, then it seems they

are {j).

The facts to be proved in an action for slander are

generally three, viz., (i) The uttering of the slanderous

Avords
; (2) The malice of the defendant; (3) The

damage caused to the plaintiff.

The first point involves the question of whether or

not the words are really defamatory ; and to render

them so they must be such that, if not the whole world,

(e) See Folkard on Slander and Libel, 794.

(/) It is slanderous to call a person a felon who has undergone his

sentence and been discharged, for he is then no longer a felon in law,

Leyman v. Latimer (1878), 3 Ex. D. 352 ; 47 L. J. Ex. 470.
(gf) FAnson v. Stuart (1787), i T. R. 748.

{h) Simmons v. Mitchell (1881), 6 A. C. 156; 50 L. J. C. P. 11 ; 29
W. R. 401.

(i) Harrison v. Stratton (1801), 4 Esp. 218.

(9) Prince v. Howe (1702), i Bro, P. C. 64.
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at any rate some persons, would have taken them in a

defamatory sense (/.). The question as to the meaning
of the words used is—In what sense did the person

uttering them mean thein to be understood ? (/). But
although words, if they stood by themselves, might be

defamatory and actionable, yet it is quite possible that

they may bo controlled by other words made use of at

the same time, so as to prevent their having the ordi-

nary usual and primary meaning that they otherwise

would have had (m).

The malice that is required is only malice in a legal The malice re-

sense, which is implied if the uttering of the defamatory ^"^^t Inlaw,

words is proved (n).

The third essential of proof in an action for slander special damage

is the damage caused by the defamatory words. Gene- ^"autcdon^*^

rally speaking, unless the slander has been productive ^'^^' slander,

of damage, no action lies, in which respect slander

differs from libel, for in the latter, as has been pointed

out, the plaintiff will at any rate be entitled to a nominal

verdict, although he may not give one atom of evidence

that the libel has caused him any injury (0). In some Except iu four

few cases this is also so in slander, though even in these
*^^*^'"

cases proof of special damage is, when possible, always

given, for the purpose of increasing the amount of the

damages. The cases in which slanderous words are

actionable j;cr se are as follows :

—

I. Where a criminal offence (7;), or actual conviction i. imputing a

thereof, is imputed; and it is not necessary that the offence,

crime should be technically described, for any words

by which it would ordinarily be understood are suffi-

cient (q) ; nor is it necessary to specify particularly any

crime, and it is even sufficient if a person says he has

a right to have another punished (r). General terms

(k) See ante, p. 388.
(I) Readv. Arnbridge (1834), 6 C. & P. 308.
(m) Shipley v. Todhunter (1836), 7 C. & P. 680.

(n) As to malice in fact and malice in law, see ante, p. 384.

(0) Ante, pp. 386, 387.

(j)) It need not be an indictable offence {Webb v. Be.van (1883), il

Q. B. D. 609 ; 52 L. J. Q. B. 544 ; 49 L. T. 201).

(q) Coleman v. Godwin (1778), 2 Doug. 90.
(r) Francis v. Roose (1838), 3 M. & W. 191.

2 C
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2. Imputing-

au infectious

disorder.

3. Imputingf
incompetence
in a trade,

profession, or

employment.

of abuse, such as rogue, rascal, scoundrel, &c., are not

words actionable in tliemselves, for they do not impute

any precise and definite offence punishable in the courts

of justice (.s).

2. Where the words used impute to the plaintiff a

contagious or infectious disorder, which may have

the effect of excluding him from society. It seems

the diseases must be plague, or leprosy, or venereal

disease (t). It is not, however, sufficient to say that

a person has at some time past had such a disorder (7t).

3. Where the words used impute to the plaintiff

some incompetence or misconduct in his office, trade,

profession, or calling, or tend to injure or prejudicially

affect him therein. Thus, words imputing to a solicitor

that he is a knave (x), or that he deserves to be struck

off the rolls (y), come within this category. So, also, to

say of a doctor that none of the other medical men in

the town will meet him, is in itself actionable (z), and

so are words imputing indigent circumstances to a

banker (a). To render words actionable in themselves

as coming within this class, it matters not how humble

the calling or employment of the plaintiff may be; thus,

menial servants have been held entitled to maintain an

action for words spoken against them in their employ-

ment, without any proof of special damage (6). The

great criterion to ascertain whether or not Avords do

come within this heading is—Do they directly touch

or affect the plaintiff in his office, trade, profession, or

calling? If they do, then they are actionable ^er se (c).

It has been held that words imputing want of integrity,

malversation, or dishonesty to a person holding an office

of confidence or trust, whether an office of profit or

not, are actionable without proof of special damage
;

(5) Folkard on Slander and Libel, 139.

(/,) Bloodworth v. Gray {1844), 7 M. & Or. 334.
(w) Carslake v. Maqdcdoram (17S8), 2 T. R. 473.
\x) Day V. Bullar (1770), 3 Wils. 59.

ly) Per Kenyon, C.J., Philips v. Jansen (1798), 2 Esp. 624.

(2) Southcc V. Denny (184S), i Ex. 196.

(a) Robinson v. Marclmnt (1845), 7 Q. B. 91S.

(6) Connor v. Justice. (1S62), 13 Ir. C. L. R. 451.
(c) Foulrjcr V. Ncwcomb (1807), 2 Ex. 327 j 36 L. J. Ex. :69.
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but that words imputing unsuitableness for an office,

or want of ability, are not actionable without proof of

special damage if the office is merely an honorary

one {(l).

4. Where the words spoken impute unchastity or 4- imputing
. . uncbastity

adultery to any female. This is by the Slander of to a woman.

Women Act, 1891 (e), which however provides that

the female shall not recover more costs than damages, costs,

unless the judge shall certify that there was reasonable

ground for brinfyinQf the action.

The truth of slanderous matter will form a perfect The truth of

defence to any action in respect of it, on the like auswer t<) an

principle that, as has been stated (/), the truth of a ^'^^'°" ^°^' ^^•

libel may be set up as a defence to an action for

damages. " It is essential to the claim for damages

that the imputation should be false ; for, as in point

of natural justice and equity, no one can possibly have

any claim or title to a false character, so also would it

be contrary to the principles of public policy and con-

venience, to permit a man to make gain of the loss of

that reputation which he had forfeited by his mis-

conduct. In foro co7iscientice, it is no excuse that the

slander is true ; but in compassion to men's infirmities,

and because if the words spoken are true, the individual

of whom they are spoken cannot justly complain of any

injury, the law allows the truth of the words to be a

justification in an action for slander "(^).

The remarks that have been made under the head Privileged

of libel on the subject of privileged communications, tions.

apply equally to cases of slander (7i).

A special and peculiar kind of defamation occurs in scandaium

what is called scandahcm magnatum, of which it is suffi-

cient to say. that it consists in the spreading of false

reports against peers and certain high officers of the

{d) Booth V. Arnold (1895), i Q. B. 571 ; 64 L. J. Q. B. 443 ; 72
L. T. 310 ; Alexander v. JenJcins (1892), i Q. B. 797; 61 L. J. Ch.

634; 66L. T. 391.

(e) 54 & 55 Vict. c. 51.

(/) Ante, p. 397.
(gf) Folkard on Slander and Libel, 79, 80.

(h) See ante, pp. 391-396.
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realm, and that it is subjected to peculiar punisliments

by various ancient statutes.

An action for slander may be brought at any time

within two years after the uttering of it, if the words

are actionable yer se ; and if not, within two years from

the time of the special damage occurring (^).

A person repeating a slander uttered by another,

renders himself liable in respect of it, and cannot dis-

charge himself by giving up the name of the author

or first utterer of it, for both are liable (j). In an

action, however, against the original utterer of the

slander, proof of the unauthorized repetition of it is not

admissible as proof of special damage, unless such

repetition was the natural and probable result of the

original uttering {k).

The differences between libel and slander have ap-

peared in discussing respectively each of those torts,

and all that is therefore necessary under this third

heading is to summarise those differences. They are

as follows :

—

1. There is the difference in the very nature of the

two torts which appears from their respective defini-

tions (/).

2. Libel, from its nature, is of a more lasting, and

slander of a more fleeting character, so that libel is a

tort of a more serious nature than slander (m).

3. It is not essential to prove special damage in an

action of libel (n), but it is in slander, except in the

four cases already given (0).

4. Libel is punishable both civilly and criminally,

but slander, generally speaking, only civilly (^9).

(i) 21 Jac. I. c. 16, s. 3. See ante, p. 278.

(j) M'Pherson v. Daniels {1829), 10 B. & C. 273 ; Tidman v. Ainslie

(1854), 10 Ex. 63 ; Botterill v. Whitehead (1879), 41 L. T. 588.

(ic) Ward v. Weeks (1830), 7 Bing. 211 ; Speight v. Gosnay (1891),
60 L. J. Q. B. 231 ; 55 J. P. 501.

(Z) Ante, pp. 386, 400. (m) Ante, pp. 400, 401.
(n) Ante, p. 386. (0) Ante, pp. 401-403.

(p) Ante, pp. 397, 399, 400. An injunction may also be granted in some
cases (and even on an interlocutory application) to restrain the publica-

tion of a libel. See Indennaur and Thwaites' Manual of Equity, 473.
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5. Libel is statute-barred after six, but slander after

two years (q).

Another, tliough somewhat out of-the-way difference i-ii)ei or

, I n -n r 1 • i slaui'.er of the
may perhaps be useiuliy referred to, viz., as regards a dead,

libel published, or slander uttered, concerning a dead

person. No one could here sue in a civil action for

damages, and therefore there would be no remedy as

regards the slander. Nor generally would there be any

remedy as regards the libel ; but if it were shewn that

the design and effect of the libel was to bring contempt

on the family of the dead, and to stir up the public

against them, then, and then only, it might be prose-

cuted for {)).

" An action of seduction is in our law founded upon v. scductiou

a fiction—the basis of this action, when brought even services!

°*

by a father, to recover damages for the seduction of

his daughter, havino- been from the earliest times uni-

formly placed, not upon the seduction itself, which is

the wrongful act of the defendant, but upon the loss

of service of the daughter, in which service the parent

is supposed to have a legal right or interest. It has,

accordingly, always been held that in an action for

seduction loss of service must be alleued, and must be

proved at the trial, or the plaintiff will fail, notwith-

standing the production of evidence conclusive as

regards the guilt of the defendant ; for the wrong

done by his act the law does not esteem ^j^er se as

an injuria, using that word in its strict sense, but

merely as damnuvi sine injurid, for which, consequently,

an action will not lie "
(.s).

The foregoing quotation shows lucidly enough the The action of

nature of the action commonly called an action of scduc- not"fo"tiir

tion. From it the student will carefully observe that swinction, but

11 11 • • -1 i> 1 • )j ^"*" *'"' •"^^ <**

although the action is said to be " for seduction, yet service.

this is not strictly correct ; it is really brought for the

(g) Ante, pp. 399, 404.
(r) Eex V. Topham (1791), 4 East, 126 ; and see Mr. Justice Stephen's

remarks in Eeg. v. Ensor, 82 L. T. Newspaper, 287.

(s) Broom's Corns. 7S. As to damnum sine injurid, see ante, pp.

4> 5-
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Volenti non fit

injuria.

loss of service that ensues from the antecedent act of

seduction, and is therefore so called, but a parent, or

other person, has no remedy simply because his daugh-

ter, or other relative, has been seduced [t). This may
have injured him substantially in his position or in his

feelings, yet it is not what the law considers as a legal

injury, but constitutes an instance of the rule already

explained («), that damnum sine injurid will not be

sufficient to enable a person to maintain an action.

Again, a woman cannot herself maintain any action

in respect of her own seduction, for she has been a

consenting party, and the maxim of our law, Volenti

noil fit injuria, deprives her of any remedy she might,

but for its existence, have had {x).

The flcticin Did the law stop here, there would, therefore, be no
upon wbich an remedy for the tortious act of seduction : but this action
action of _

-^

seduction is is, in OUT law, fouuded upon a fiction, which is that,
maintainaljlc.

^ ^ ^ ^ t i • •

although the person seduced cannot mamtam any action,

nor can a parent simply in his character of parent, yet

any person, whether parent or not, between Avhom and

the seduced party the relationship of master and servant

exists, may sue for the loss of service that ensues from

the pregnancy and illness consequent on the seduction,

whereby the person is deprived of the services that

should have been rendered to him, and to which he was

entitled.

The usual cases

of seduction in

our courts are

This action, therefore, can be maintained by a person

who is purely and simply a master ; but this is not the
when a parent ygual class of casc that occurs, for in such, practically,

the damages the master would recover would be but

small. The actions of seduction usually occurring in

our courts are where a parent, or other person, sues for

the seduction and subsequent loss of service to him of

his daughter, or other relative ; and here, though he

has to make out a state of service as existing between

himself and the person seduced, yet this being made

(t) Satherwaite v. Duerst (1783), 5 East, 47 n.

(m) Ante, pp. 4, 5.

,

(f) See Broom's Legal Maxims, 217 e< seq.
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out technically, substantial damages may be given to

the plaintiff* very far beyond any real injury done by the

loss of service, as a solatium to his feelings, and increased

in amount according to the conduct of the seducer.

The jury also, undoubtedly, in most cases of seduction. The jury in

look to the fact that, although the action is nominally seduction

for loss of service, yet, substantially, or probably, it is
^^^^^^glfi^g^^^.

chiefly for the benefit of the seduced herself, it being, tiai object of
''

,
-

, , /> 1 ^ • • the action.

at any rate, the only means she has ot obtammg any

redress from the seducer (//).

In every action of seduction the points to be proved points to be
. 1 • ijroved in an

are three, viz. :

—

'^^tion for

1

.

The fact of the seduction, and consequent illness seduction.

and loss of service.

2. That the relation of master and servant existed

between the plaintiff" and the party seduced ;
and

3. The damages sustained.

With reference to the first and third points, it has what wiii

already been pointed out that it is not the act of ^°°f^^^*^/^^

seduction which really gives rise to the action, but the master and
•^ o

^
servant to

illness and loss of service, and that the jury have a very enable a

wide discretion in awarding damages. The second point fn^thls action,

remains, as to what will be sufficient proof of the

relationship of master and servant, and as—as has also

been pointed out—it is not in simple cases of ordinary

service that the action is usually brought, but in other

cases, in which it is necessary to establish a technical

service, it is sometimes not easy of determination

whether or not that relationship can be said to exist.

It is not necessary to shew that the seduced was it is not

actually employed in a regular routine of duty {z), for "^ewThTt the

very slight evidence of actual service, such as milking
^^^'J^'^^fJ|fj.'

'"^

cows, making tea, nursing children, will suffice to prove routine of

T 1 • SGrvicG

the fact of actual service. And where a daughter is

{y) Except, indeed, a bastardy summons for the maintenance of the

child, as to which see 35 & 36 Vict. c. 65. . Also, in an action for breach

of promise of marriage, if there has been seduction, that may go to

increase the damages.
(z) See Griffiths v. Teetgen (1855), 15 C. B. 344; Torrence v. Gibbins

(1844) 5 Q. B. 297 ; Eist V. Faux (1863), 32 L. J. Q. B. 386.
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The relation-

ship of master
and servant

must liave

existed at tlie

time of the

seduction.

shewn to have been living Avith her father at the time

of the seduction, forming part of his family, and liable

to his control and direction, service will be presumed,
and proof of acts of actual service will be unnecessary (a).

Where the plaintiff's daughter was seduced in his house,

and service, in Ireland, and the day after left the

country, pursuant to prior arrangements, for America,

and whilst in service there, finding herself pregnant,

returned to Ireland to the house of her sister, where
she was confined, and after her confinement she re-

turned to the house of the plaintiff, it was held that

there was evidence to go to the jury, of loss of service

sufficient to sustain the plaintiff's action (b).

The relation of master and servant must be shewn
to have existed not only at the time of the illness and
loss of service, but also at the time of the seduction (c),

upon the principle that a master taking a servant who
has already been seduced, takes her with the injury

already done ; it is not an injury committed during the

time of his rights over her. Thus where a girl was

seduced while living at home and the illness took place

shortly after her father's death, no one could sue, for the

girl was in her father's service at the date of seduction and

in the mother's at the date of the consequent illness (d).

An action may The fact of the scduccd party being a married

ior™'!e"seduc- womau docs uot prevent the action ; for provided she
tionofa ig separated from her husband and living with and

serving her parent, or other person who brings the action,

without any interference on the part of the husband,

the plaintiff"s rights are just the same as if she were

not married [e). But if a daughter is in a house of

her own, the fact of her father being there, with her

consent, cannot place her in a subordinate position so

(a) Addison on Torts, 852, 853 ; and as to the latter statement in

the text, see Maunder v. Venn (1830), M. & M. 323 ; Jones v. Brown
(1794), I Esp. 217 ; Fores \. Wilson (1795), i Peake, 'jy.

(6) Long v. Keighley (1878), 11 Ir. Reps. C. L. 221.

(c) Davies v. Williams (1847), 10 Q. B. 729.
(d) Hamilton v. Long (1905), 2 Ir. R. 252.

(e) Harper v. Luffbins (1837), 7 B. & C. 387.

marriedwoman

.
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as to confer on him any riglit of action (/) ; and if she

is awa}' in actual service to some third person, and does

not come home regularly, but only occasionally,

although she then renders services, this cannot give

the parent any right to bring the action (//). If, how-

ever, she is generally at home, and is simply away

makinga temporary visit when the seduction or the illness

occurs, here the parent has his right of action because

he has a right to call for her services (h).

If the woman is actually and substantially in the Effect of

„ , -, ,
, , .

1 I
a wom<au being

service ot her seducer when the seduction takes place, in the service

no one will have any right to maintain the action,
°*''"''' ^'^'^'''^®'•

unless, indeed, she has been fraudulently lured away

from her home, and taken into service, with the view

of seduction, in which case the parent or person standing

in loco parentis will still have his remedy, because such

a fraudulently arranged service does not put an end

to the relationship of master and servant that before

existed. In such case it will always be a question

for the jury whether there was a hand fide service

between the woman and the defendant (if there was a

honci fide service the verdict must be for the defendant),

or whether the service was arranged simply and ex-

pressly for the purposes of, and with a view to, the

accomplishment of the seduction—if it was so arranged,

the plaintiff will still be entitled to a verdict, notwith-

standing such service (i).

It will alwavs be a good defence to an action of this if the plaintiff

kind that the plaintiff has by his own conduct brought conduct

about the evil he complains of, e.g., if he has encouraged the"tduction,

any improper intimacy between the parties, or has in- iiu cannot
J L r J i-

' maintain an

troduced the person seduced to, or encouraged her action for it.

acquaintance with, persons of a known loose, dangerous,

or immoral character (j).

{/) Manley y. Field (i860), 29 L. J. C. P. 79.

(g) Thompson v. Ross (i860), 29 L. J. Ex. i.

(h) Griffiths v. Teeige7i (1855), 15 C. B. 344.

(t) See Addison on Torts, 854, and remarks of Abbot, C.J., in Speight

V. Olivrera (1819), 2 Stark, 491;, there quoted and referred to.

(j) See, as an instance of this, Reddie v. Scoolt (1795), i Peake, 316.
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Seduction, but If a defendant proves that, altliousrh he seduced
defendant not

, i p i r- i i m t

the father of the woman, yet ne was not the lather oi the child

chiid!*^"'^^'^
"^ of which she was delivered, no action lies against

him {k).

An action for There are also cases in which an action can be main-
loss of services . • i r ^ n • • •

, ^ • ,t i

can be main- tamecl lor loss 01 scrviccs arising otherwise than by

irresMctiTO of
scduction, for " every person w]io knowingly interrupts

seduction. the relation subsisting between master and servant by
procuring the servant to depart from the master's

service, or by harbouring him and keeping him as

servant after he has quitted his place, and during the

stipulated period of service, whereby the master is in-

jured, commits a wrongful act, for which he is respon-

Procuringa siblo Ju damages "
(/). And this principle is applied

break his not ouly in cascs in which the strict relation of
contract. master and servant actually exists, but to cases in

which a person has maliciously procured another to

Lumiey y. Gye. break his Contract. Thus, in Lumlcy v. Gye (m), the

plaintiff alleged that he was lessee and manager of the

Queen's Theatre, and that he had agreed with one

Johanna Wagner to perform in his theatre for a certain

time, with a condition that she should not sing or use

her talents elsewhere during the term without the

plaintiffs consent in writing; and the defendant, know-
ing these facts, and maliciously intending to injure the

plaintiff as lessee and manager of the theatre, whilst

the agreement with Wagner was in force, and before the

expiration of the term, enticed and procured Wagner
to refuse to perform, by means of which enticement

and procurement of the defendant she wrongfully re-

fused to, and did not, perform during the term. The
Court held that this shewed a good cause of action in

the plaintiff, and that an action lies for maliciously

procuring a breach of contract to give exclusive

personal service for a time certain, equally whether
the employment has commenced or is only in fieri,

{h) Eager v. Grimwood (1847), 16 L. J. Ex. 236.
[l) Addison on Torts, 850.
(m) (1853), 2 Ell. & B. 224 ; 22 L. J. Q. B. 463,
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provided the procurement be during the subsistence of

the contract, and produces damage; and that to sustain

such an action it is not necessary that the employer

and employed should stand in the strict relation of

master and servant. It must be taken as now clearly Boicen v. hoii.

decided that in all cases, if no sufficient justification

can be shewn, an action lies for knowingly inducing

a person to break his contract with the plaintiff, and

that it is immaterial Avhether the contract is between

a master and servant or not (w). However, the mere

procurement of a breach of contractual rights is not Glamorgan

necessarily actionable ; it must be done knowingly and south'waies

without any sufficient justification (o), and any alleged j.^'^^)!^'^,-^

justification must be dealt with on its merits ; but the

absence of actual malice or of sinister or indirect motive

is no defence to the action ( 'p).

Where a person does not actually persuade another inducing

to break a contract, but merely persuades or induces ^^^^^^\oj^^

him not to enter into a contract, or not to employ a another,

certain person, or to discharge a servant in the way he Alien v. Flood.

is legally entitled to discharge him, viz , by proper

notice, no action ordinarily lies in respect of this, even

although the defendant was acting from an improper

motive, or was actuated by ill-will towards the plain-

tiff {q). If, however, a person who, by virtue of his aman v.

position or influence, has power to carry out his design, \li°^"ers-

prevents another from obtaining or holding employment, union.

to his injury, by reason of threats to, or special influence

upon, his employers or would-be employers, and the

design is spite against such person for the purpose of

compelling him to pay a debt, or any similar object not

(w) Bowen v. Hall (1881), 6 Q. B. D. 333 ; 50 L. J. Q. B. 305 ; 44
L. T. 75 ; Temperton v. Russell (1883), i Q. B. 715; 62 L. J. Q. B.

412; 69 L. T. 78; Mead v. Friendly Society of Stonemasons (1902), 2

K. B. 732 ; 71 L. J. K. B. 994 ; 87 L. T. 493-

(a) Glamorgan Coal Co. v. South Wales Miners' Federation (1905),

A. C. 239 ; 74 L. J. K. B. 525 ; 92 L. T. 710.

(p) Quinn v. Leathern (1901), A. C. 495 ; 70 L. J. P. C. 76.

(q) Allen v. Flood (1898), A. C. i ; 67 L. J. Q. B. 119; 77 L. T.

717 ; Boots V. Grundy (1900), 82 L. T. 769 ; 48 W. R. 638. See also

ante, p. 5.
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directly connected with his acts, then the person guilty

of such conduct is liable for the damage sustained (?)•

Qninii V. ^ud where there is a combination of two or more
Leathern. persous to iujurc another in any way, then there is

generally an actionable wrong, for a conspiracy to in-

jure, if there be damage, gives rise to civil liability, un-

less there is a sufficient justification. It is a far different

and more serious matter than an invasion of civil rights

by a single person. This principle is not confined to

inducements to break contracts of service, for if any

wrongful interference with a man's liberty of action is

intended to injure, and, in fact, does injure a third

person, such third person has generally a remedy by

action (s).

Trade Dis- But the Trade Disputes Act, 1906 (t), has altered
putes Act, 1906. ,11 1 T T -IP • 1 .^

the law as laid down m the foregomg cases where there

is a trade dispute {n). It enacts that an act done by

any person in contemplation or furtherance of a trade

dispute {x) shall not be actionable on the ground

only that it induces some other person to break a

contract of employment, or that it is an interference

with the trade or business or employment of some
other person or with the right of some other person

to dispose of his capital or labour as he wills {y).

It also enacts that no action shall lie against a

trade union for any tort alleged to have been com-
mitted by or on behalf of the trade union {z) ; though

(r) Giblan v. National Amalgamated Labourers' Union (1903), 2

K. B. 600 ; 72 L. J. K. B. 907 ; 89 L. T. 386.

(s) Quinn v. Leathern (1901), A. C. 495 ; 70 L. J.: P. C. 76; 85
L. T. 289 ; 50 W. R. 139 ; Glamorgan Coal Co. v. South Wales Miners'
Federation (i9oq), A. C. 239 ; 74 L. J. K. B. 525 ; 92 L. T. 710.

(t) 6 Edw. Vil. c. 41.

(u) " Trade dispute " means any dispute between employers and
workmen or between workmen and workmen which is connected with
the employment or non-employment or the terms of the employment
or with the conditions of labour of any person ; and " workmen "

means all persons employed in trade or industry, whether or not in

the employment of the employer with whom a trade dispute arises,

section 5.

(x) See Conway v. Wads (1908), C. A. 24 T. L. R. 874.

(y) Section 3.

(2) Section, 4, thus overruling Taff Vale Ry. v. Amalgamated Society

of Railway Servants (1901), A. C. 426.
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the actual tort feasor is of course liable unless pro-

tected by the previous provision. It also enacts that

an act in pursuance of an agreement or combination of

two or more persons shall, if done in contemplation or

furtherance of a trade dispute, not be actionable unless

it would be actionable if done without such agreement

or combination (a).

(a) Section 2.
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CHAPTER VI.

OF TORTS ARISING PECULIARLY FROM NEGLIGENCE.

Many matters
of nes'ligence

have iucideu-

tally been
treated of in

prior pages.

In the foregoing pages many matters depending on

negligence have incidentally been touched on, as, for

instance, particularly in the chapter on Bailments, and

therein of Common Carriers, which subject mostly in-

volves negligent breaches of duties on the part of the

bailee (a). The design of the present chapter is to

treat particularly of the subject of Negligence, intro-

ducing some matters that have been before casually

mentioned, and some that have not been treated of

at all.

Negligence
generally, and
the functions

of judge
and jury.

Jies ipsa

loquitur.

Negligence producing damage to another, is in all

cases a ground of action to the party suffering thereby,

provided there is some obligation on the part of the

negligent person to use care. In cases tried before a

judge and jury, in which negligence is alleged, it is for

the judge to consider whether any evidence of negli-

gence has been given, or if the circumstances are such

that negligence may reasonably be inferred, for there

may be many cases in which it is rightly said res ipsa

loquitur, or the thing speaks for itself, e.g., in the case

of a collision between two trains belonging to the same
railway company (5). If the judge, however, considers

that there is no evidence of negligence, and that it is

not a res ijosa loquitur case, he should not let the case

go to the jury, but should nonsuit the plaintiff; but

if he thinks there is some such evidence, or it is such

a case that negligence may reasonably be inferred,

then he should leave the case to the jury as a question

(a) As to which see ante. Part I. oh. iv. pp. 91-143.
\b) Skinner v. L. B. <£; 8. C. By. (1850), 6 Ex. 787 ; Kearney v.

i/. B. <fc S. C. By. (1871), L. R. 6 Q, B. 759 j 40 L. J. Q. B. 2S5.
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of fact, subject to rules of law or of common sense,

according to which the measure of culpable or action-

able neo'lio'ence varies as the circumstances of each

particular . case differ ; for in some cases a person is

liable only for very extreme acts of negligence, in

others for very slight acts of negligence. Thus, to

again refer to the subject of bailments, we have seen

that a remunerated bailee is liable for ordinary negli-

gence, while a merely voluntary bailee is liable only

for acts amounting to gross negligence. A person, too,

may be liable not only for acts of negligence done in

his own proper person, but also by those whom he

employs, under the maxim. Qui facit iier aliumfacit per

se (c) ; and this is only reasonable, for the person

employing has the selecting of those whom he employs,

and if he employs negligent, careless, or unskilful

persons, it is only fair and proper that he should be

liable for their negligence, carelessness, or unskilfulness.

The burden of proving negligence lies on the plaintiff

who alleges it, unless, indeed, the case is one that, as

already explained, speaks for itself (d).

The subiect of Negligence may be conveniently ^^o'le of

considered under the lollowmg heads, viz.:

—

the subject.

1. Negligence causing injury to the person.

2. Negligence causing injury to pro]3erty, real or

personal.

3. Defences to an action for negligence.

If a person, through negligent driving, runs over or i. xegiigence

^

,

... 1 • T 1 1 !• 1 • • causiug- injury
otherwise injures any person, he is liable lor such injury, to the person,

and this equally so whether the driving is by himself

or by his coachman or other servant, and whether he is

at the time in the vehicle or not, provided always that,

in the case of a servant being the driver, he is acting

in the course of his duty; for if this is not so— as if

the servant takes out the vehicle contrary to his

master's orders, or without any express or implied

(c) Sec Broom's Legal Maxims, 623 rf. scq.

(d) Manzoni v. Dowjlas (iSSi), 6 Q. B. D. 145 : 50 L. J. Q. B. 2S9 ;

29 W. R. 425.
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authority to do so—then the master is not hable (e).

If, however, the servant is out in the course of his duty,

and then merely disobeys his master's instructions in

some way, as by driving by a different route than that

ordered, the master is hable, though it is otherwise if

the servant, though originally out in the course of his

duty, afterwards starts off on an independent enterprise

of his own (/ ). And generally a master, or principal,

is liable civilly for all his servant's or agent's acts of

nesrlisence, and other torts, committed whilst he was

acting under his master's or principal's authority, or in

the ordinary course of, or incidental to his employ-

ment {g), for rcspo7ident siqKrior ; but if the act com-

plained of is not within the scope of the servant's or

agent's authority, or incident to the ordinary duties of

his employment, the master or principal is not liable (h).

It is not always easy to apply this principal to par-

ticular cases, as will be seen by reference to the autho-

rities quoted below, and to illustrate the difficulty it

may be well also to take the facts in the recent case of

Ahraham v. Bullock (i). There a manufacturing jeweller

had hired from the defendant, a job-master, a carriage

with a horse and driver for the purpose of sending his

traveller with a stock of jewels to go round to his

customers. One day, while making his rounds, the

traveller, having first locked the door of the carriage,

went into an hotel, leaving the vehicle in charge of the

driver, with a stock of jewels inside it. The driver

then went into a coffee-house, leaving the carriage

unattended in the street, and a thief drove it away and

stole the jewels. The job-master was held liable, it

(c) M'Manus v. Crickeit (1801), i East, 106.

(/) Storey v. Ashton (1869), L. R. 4 Q. B. 476 ; 38 L. J. Q. B. 223 ;

Mitchell V. Crasweller (1853), 22 L. J, C. P. 100 ; Bayner v. Mitchell

{1877), 2 C. P. D. 357 ; 25 W. R. 633.

(</) Ruddiman v. Smith (1889), 60 L. T. 708 ; 37 W. R. 528.

(h) Stevens v. Woodward (1881), 6 Q. B. D. 318 ; 50 L. J. Q. B. 231 ;

44 L. T. 153 ; 29 W. R. 506; Charleston v. London Tramways Co.

(1888), 36 W. R. 367 ; Butler v. M. 8. & L. By. Co. (1888), 21 Q. B. D.

207 ; 57 L. J. Q. B. 564 ; 60 L. T. 89 ; 36 W. R. 726 ; Abrahams v.

Dealcin (1891), 60 L. J. Q. B. 238 ; 63 L. T. 690 ; Hanson v. Waller

(1901), I Q. B. 390 ; 70 L. J. Q. B. 231 ; 84 L. T. 91.

(i) (1902), 86 L. T. 796 ; 50 W. R. 626.
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being his duty to provide a driver who would act pro-

perly and carefully. But in Cheshire v. Bailey (j), on cvus/wVc v.

facts precisely similar except that the driver, during "' ''^'

the traveller's absence at lunch, himself stole the con-

tents of the carriage, it was held that the job-master

was not liable, as he had taken reasonable care to supply

a trustworthy driver, and the theft was an act outside

the scope of employment.

A master or principal is not liable criminally for his Criminal act

servant's or agent's act, unless^he directed or sanctioned

the same ; but he may be liable civilly for his servant's

act though it was criminal in its nature., if it was done Limpm v.

by the servant in the course of his employment, and General

in doing that which he believed to be for his em- '^''""*«« <^^-

ployer's interest (k). Thus, if A.'s coachman, whilst

driving A., wantonly runs over X., no action for

damages would lie against A. ; but if the coachman

is driving very quickly to get A. as soon as possible

to his destination, and carelessly runs over and kills X.,

under such circumstances that he is guilty of man-

slaughter, A. would be liable to an action for damages

by X.'s representatives, notwithstanding that the coach'

man's act was criminal in its nature.

Upon the principle deleqatus non voted deleaare, a injury caused

T -1 , T , 1 p 1 1- by delegate of

master cannot ordmarily be liable tor the negligence agent.

or misconduct of a person to whom his servant or agent

has delegated his authority, or who has chosen to take

upon himself the functions of such agent or servant.

Thus, in one case, an omnibus-driver was ordered by a awnUamw,

policeman to discontinue driving, as he was intoxicated,

and a passer-by thereupon volunteered to drive the

omnibus home. In doing so he negligently drove over

and injured the plaintiff, who sued the proprietor of

the omnibus, but the defendant was held not liable (0-

(j) (1905), I K. B. 237 ; 74 L. J. K. B. 176 ; 92 L. T. 142.

{k) Limpus v. London General Omnibus Co. (1862), H. & C. 526 ;

Dyer v. Mimday (1895), i Q. B. 742 ; 64 L. J. Q. B. 448 ; 72 L. T. 448.
(I) GwiUiam v. Twist (1895), 2 Q. B. 84; 64 L. J. Q. B. 474; 72

L. T. S79. See also Beard v. L. G. Omiiibus Co. (1900), 2 Q. B. 530;
69 L. J. Q. B. 895 ; 83 L. T. 362.

2 D
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But where an effective cause of tlie damage is the

negligence of a servant, the intervention of another

person's negligence which is the proximate cause, does

not excuse the master from liability {m).

Liability in

tlie case of a

Veiiicle let

out.

Quarman v.

Burnett.

Metropolitan
hackney
cai-i-iages.

Where a vehicle is let out by a job-master to a

person who appoints his own coachman, here, generally

speaking, the job-master is under no liability, for the

coachman is not his servant, but the servant of the

person to whom the vehicle is let {n). But where the

owner of a carriage hires horses of a job-master who
also provides a driver, here the job-master is liable, for

the job-master in no way places the carriage and coach-

man under the control of the hirer, except that the

hirer may indicate the destination to which he wishes

to be driven (o). In all cases in which it is desired to

make a person liable for the negligent act of another,

it is, as a general rule, essential to shew that the person

guilty of the negligence actually stood in the position

of servant or agent to the other (p) ; but it must be

noticed as an exception, that with regard to cabs plying

for hire within the City of London and the liberties

thereof, and the Metropolitan Police District, the Metro-

politan Hackney Carriage Act, 1843 {q), renders the

proprietor of any such vehicle liable to third persons

for the negligence of the licensed driver as if the latter

were his servant, although the relation of master and

servant does not exist, but the real position, as between

the cab owner and the driver, is that of bailor and

bailee (r). This liability extends to all owners.

(m) Engelhart v. Farreni (1897), i Q. B. 240; 66 L. J. Q. B. 122
;

McDowall V. G. W. By. {1903), 2 K. B. 331 ; 72 L. J. K. B. 652.

(n) Laugher v. Pointer (1826), 5 B. & C. 547.
(o) Quarman v. B^irneU (1840), 6 M. & W. 499 ; Jones v. Corporation

of Liverpool {1885), 14 Q. B. D. 890 ; 54 L. J. Q. B. 345 ; 33 W. R.
551. See and compare Jones v. Scullard {1898), 2 Q. B. 565 ; 67 L. J.

Q. B. 895 ; 79 L. T. 386.

ip) Butler V. Hunter (1S67), 31 L. J. Ex. 214.
f(?) 6 & 7 Vict. c. 86.

(?•) Venables v. Smith (1877), 2 Q. B. D. 279; 46 L. J, Q. B. 470;
2^ W. R. 584 ; King v. Lond-vn Improved Cab Co. (1889), 23 Q. B. D.
281 ; SB L. J. Q. B. 4=;6 ; 61 L. T. 34 ; Keen v. Henni (1894), i Q. B.

292 ; 63 L. J. Q. B. 211 ; 69 L. T.'67i.
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although not actually registered as owners under the

Act (.s).

Upon the same general principle that the relation of The case

principal and agent, or master and servant, must exist, cg^tramr

it has been held that where a contractor for building,

or other purposes, employs a sub-contractor to carry

out the work, who in his turn employs his servants,

the original contractor is not liable for the neoliorence

of such servants, unless he interferes and assumes

specific control {t). The rule is, that he who controls

the work is answerable for the workman, and that the

remoter employer who does not control it is not answer-

able (?t). Thus in one case the defendants had Gon- Donovan v.

tracted to lend a firm, who were engaged in loading a
^^'^ffg„ ^f.

ship on their Avharf, a crane with a man in charge of JJoivn's con-

it. ihe man received directions from the firm m syndicate.

question, and the defendants had no control in the

matter. The plaintiff was injured by this man's negli-

gent working of the crane, and it was held that the '

defendants were not liable, for thonofh the man remained

their general servant, yet they had parted with the power

of controlling him with regard to the matter on which

he was engao-ed (v).

So if a person instructs a builder, or other indepen- injuries done

nent contractor, to pull down or alter his house, or do

other work of a lawful and not necessarily dangerous

character, he is not liable for acts of negligence com-

mitted by such person, or his servant, in the course

of the doing of the work {10). If, however, the work

the contractor is employed to do may naturally involve

(s) Gates v. Bill (1902), 2 K. B. 38; 71 L. J. K. B. 702; 87 L. T.

288.

(t) Cuthhertson v. Parsons (1852), 12 C. B. 304; Murray v. Currie

(1870), L. R. 6 C. P. 24 ; 40 L. J. C. P. 26.

(m) Pollock's Torts, 80.

[v) Donovan v. Lainrj, Wharton, <L- Down's Construction Syndicate.

(1893), I Q. B. 629 ; 6t, L. J. Q. B. 25 ; 68 L. T. 512. This case must
be carefully distinguished from the principle involved in Quarman x.

liurnctt (6 W. & W. 499, ante, p. 418). The distinction is well explained

by Bowen, L.J., in Donovan v. Lainrj, Wharton rf' Doivn's Construction

Syndicntc, supra.
'(«') Butltr V. Ilunta- (1862), 31 L. J. Ex. 214.

bv builders
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Dangerous
work.

Penny v.

Wimbledon
J)istrict

Council.

Workmen's
Coiupensation

Act, 1Q06.

Completeil

work.

Francia V.

Coclcrell.

risk or injury to another, tlie person instructing him
to do it has a duty cast on him to see that reasonable

cave or skill is used by the contractor, and he will be

liable for any omission in this respect in the same
manner as if he were doing the work himself, for he

cannot rid himself of responsibility by delegating the

performance to a third person {x). The person who
employs the contractor will also be held liable if he

personally interferes (y), or if the work is unlawful (2),

or if some statute imposes an obligation upon him (a).

Further, by the Workmen's Compensation Act, 1906 {!>),

where any person, in the course of or for the purposes

of his trade or business, employs a contractor to execute

all or any part of the work undertaken by himself, the

contractor's workmen can recover compensation under

the Act from such principal ; but the principal can in

turn claim indemnity from the contractor, and the

contractor alone is liable to his own workmen if he pro-

vides and uses machinery driven by mechanical power

for threshing, ploughing, or other agricultural work.

If any work is actually completed, and afterwards,

through the negligent way in which it has been done,

an injury happens to a person, then the owner may be

liable ; so that, for instance, where the plaintiff paid

money for the privilege of viewing races from a stand

erected for that purpose, and was injured through the

negligent manner in which it had been constructed, it

was held that the defendant, who caused its erection

and received the money for admission, was liable in

respect of such injuries (c). If, however, money is not

(a;) Hughes v. Percival (1853), 8 A. C. 443 ; 52 L. J. Q. B. 719 ; 49
L. T. 189 ; 31 W. R. 726; Hardacre v. Idle District Council (1896),
I Q. B. 335 ; 65 L. J. Q. B. 363 ; 74 L. T. 69 ; Holliday v. National
Telephone Co (1899), 2 Q. B. 392 ; 68 L. J. Q. B. 1016 ; 81 L. T. 252 ;

Penny v. Wimbledon District Council (1899), 2 Q. B 72 ; 68 L. J. Q. B.

704; 80 L. T. 615 ; The Snark (1899), P. 74; 68 L. J. P. 22.

(y) Burgess v. Gray (1845), i C. B. 578.

(2) FJlis V. Sheffield Gas Co. (1853), 2 E. & B. 767.
(a) Hole V. Sittinghourne Ry. (1861), 6 H. & N. 488.
(b) 6 Edw. VII. c. 58, s. 4.

(c) Francis v. Cockrell (1870), L. R. 5 Q. B. 501 ; 39 L. J. Q. B. 291 ;

18 W. R. i20i;. See also John v. Bacon (1870), L. R. 5 C. P. 437 ; 39
L. J. C. P. 365.
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paid in such a case, but the persons are received as Guests .-md

visitors, it would be the same as a man receiving
^*=^°'''^^''-

visitors at his own house, as to which the law is, that

they stand in the same position as mere licensees, and

the host or licensor is not liable for injuries caused by

defects in the construction of premises, or by their being

in want of repair, nor is he liable for any injury hap-

pening from a defect of Avhich he himself was not

aware ; though, if he is aware of the defect, and it is

not necessarily observable, it is his duty to warn the

guest, and if he fails to do so, then he will generally be

liable (d).

If a person deposits with a carrier, or other bailee, Liability iu

goods of a dangerous character, and neglects to disclose
(^an^^jfroug

to such carrier or other bailee that fact, or indeed any soods.

other special defect that exists in them, and even

though it may be latent and not known to him, he
is liable for the consequences (e) ; and if a person

negligently entrusts any machine, implement, or animal

to a person unfit to take charge of it, or to manage it,

who from his unfitness does some injury, the person

entrusting it to him is liable (/). And the same prin- Lynch v,

ciple applies where a person negligently leaves about
-^'"^'*"-

anything of a dangerous character, or which may do or

cause injury, for he is liable for all the reasonable and
probable consequences arising from his negligence

(ff).

If a person keeps some animal of a naturally ferocious Liability iu

nature, as a lion or a bear, he is liable for any injury animals?^

such animal may do ; but if not naturally of such a

nature

—

e.f/., a dog—then to render the owner liable

for an injury done to a person, proof not only of the

(d) Collis V. Scldon (1868), L. R. 3 C. P. 495 ; Southcoie v. Stanley

(1856), I H. & N. 247 ; Ringwood's Torts, 125.

(e) Farrant v. Barnes (1862), 31 L. J. C. P. 139 ; Brass v. Maitland
(1856), 6 E. & B. 470 ; Lister v. L. & Y. By. (1903), i K. B. 878 ; 72
L. J. K. B. 385.

(/) Dixon V. Bell (1816), 5 M. & S. 198.

(g) Lynch v. Nurdin (1841), i Q. B. t,^^. See also Harrold v. Walney
(1898), 2 Q. B. 320 ; 67 L. J. Q. B. 771 : 78 L. T. 788, where a boy,
four years old, climbed on a dangerous fence abutting on a highway, and
it fell and mjured him, and he was held entitled to sue for damages.
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An action for

negligence mny
he maintained
quite irrespec-

tive of any
privity.

Menx V.

a. E. Rij. Co.

Injuries from
nuisances.

animal's viciousness must be given, but also of tbe

scienter or knowledge of the owner of such vicious-

ness (7^) ; and it is not sufficient to shew that the dog

is ferocious to the knowledge of the defendant, but it

must be shewn that the dog has a ferocious disposition

directed towards mankind [i). Proof, however, of

scienter in the case of injuries to " cattle " is not now
necessary {h).

Where the negligence complained of arises out of

a contract, persons besides the other contracting party-

may, nevertheless, sometimes maintain an action in

respect of it, which fact depends upon the principle

that privity is not requisite to support an action ex

delicto (I) : thus, a medical man may be liable for the

negligent treatment of his patient, although he was not

called in by the patient, and was not to be remunerated

by him (w). And where a master took a ticket for his

servant to travel by rail with him, it was held that the

servant might maintain an action in his own name for

the loss of his luggage (n). In one case, where the

servant took his own ticket, for which, however, the

master paid, it was held that the master might sue for

the loss of certain liveries the property of the master,

but which formed part of the servant's personal

luggage (o).

Nuisances arising from negligence frequently cause

direct injury to the person ; e.g., if in the course of

necessary excavations in public roads, a heap of stones

is left lying there, this constitutes a nuisance, and a

person falling over such stones and being thereby

injured has a right of action in respect of this mis-

(h) Sanders v. Teape (1884), 51 L. T. 263 ; 48 L. P. 757 ; Barnes v.

Lucille (1907), 96 L. T. 680.

(i) Osborne v. Chocqueel (1896), 2 Q. B. 109; 65 L. J. Q. B. 534;
74 L. T. 786 ; Barnes v. Lucille (1907), 96 L. T. 680.

{k) 6 Edw. VII. c. 32 ; see hereon ante, pp. 354, 355.
(I) Ante, p. 323 and cases tlierc cited.

(m) Gladwell v. Steggall (1839), c; Bing. N. C. 731.
(w) Marshall v. York, d:c. Ry. Co. (1852), 21 L. J. C. P. 34.

(o) Me%ix V. CI. E. Ry. Co. (1895), 2 Q. B. 387 ; 64 L. J. Q. B. 657 ;

7ZL. T. 247.
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feasance {p). But no action will lie against a road

authority for an injury caused by a mere omission to injuries arising

keep the road in repair {q). And although a man has oua'^jiacer'^

certainly a right within due bounds to do what he likes

on his own property, yet if he has dangerous holes, shafts,

pits, or wells thereon, or in some way there is a danger

which he is or ought to be aware of (?'), it is his duty to

protect any one coming lawfully on his premises by his Doctrine oi

-, ,• • 1- 1 i" .1 / 1 • invitation.
mvitation, express or implied, lor the purpose or doing

work, or for some other purpose that is or may enure for

their mutual benefit. If therefore a person so lawfully

coming thereon, through not being properly warned,

guarded, and protected against the danger, is injured

thereby, the proprietor is hable, unless the person with

due caution or care might have himself prevented the

accident (.s). In such case a person has a greater duty contrast witii

.-t i-,iii 1 J.
position as to

thrown upon mm than he has as regards mere guests licensees.

or licensees, althousfh even as to them if the danger is

not apparent, and it is known to the proprietor of the

premises, there is a duty cast on him to warn the guest

or licensee {t).

The Highway Act, 1835 {u\ makes it unlawful for Liability

, .
T .

,

1 Ti. 1- i.
, for an injury

any person to sink a pit or shait, or to erect or cause to arising- from

be erected any steam-engine, gin, or other like machine, '^^'^g

^"fecTed

or any machinery attached thereto, within the distance "ear a public

of twenty-five yards, and a windmill within fifty yards,

and furnaces Avithin fifteen yards, from any part of any

carriage-way, or cart-way or turnpike road, unless the

same shall be Avithin some house, building, wall, or

fence sufficient to screen the same from such way or

road, so as to make it not dangerous to passengers.

(2;) See Ellis v. She/Jf.dd Gas Co. (1853), 2 E. & B. yOy; Shoreditch

Corporation v. Bull (1904), 2 K. B. 756 ; 90 L. T. 210.

(q) Coivley v. Newmarket Local Board (1892), A. C. 345 ; 67 L. T.

486; Oliver v. Horsham Local Board (1894), i Q. B. 332; 63 L. J.

Q. B. 181 ; 70 L. T. 206.

(r) Wright v. Lefever (1903), 51 W. R. 149.

(s) Indermaur v. Dames (1877), L. R. 2 P. C. 211 ; 36 L. J. C. P.

181; Burchell y. Hickisson (\88o), 50 L. J. Q. B. loi ; Ringwood's

Torts, 120.

(/) See ante, p. 421.
(u) 5 & 6 Wm. IV. c. 50, s. 70, extended by 27 & 28 Vict. c. 75.
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horses, or cattle. By the Quarry Fencing Act, 1887 (a;),

where any quarry dangerous to the pubUc is in open or

unenclosed land within fifty yards of a highway, and is

not separated therefrom by a secure and sufficient fence,

it must be kept reasonably fenced for the prevention of

accidents. Within these prescribed distances it is no

answer to an action to shew that the person injured was

a trespasser at the time he sustained the injury. Sub-

ject, however, to the foregoing, a person is not liable for

an injury from a defect or danger on his premises

happening to one who is a trespasser at the time (.//).

Where the injury complained of is caused by the

negligence of several persons, the party injured may
maintain his action against any one or more of them (2)

;

and if he chooses to sue only one of them, that one has

no right of contribution against the other or others,

although such other or others may have been equally

guilty with him (unless, indeed, it is some negligence

arising out of contract), for there is no contribution

between wrongdoers, the rule being Ex turpi causd non

oritur actio (a).

The liability of carriers of passengers for injuries

happening to them in the course of the carrying turns

entirely upon the point of negligence, their duty and

contract being to carry safely and securely so far as by

reasonable care and forethought is possible, and if they

in any way fail in this they are liable—in other words,

they are not insurers of the safety of their passengers {h).

Negligence therefore must be proved ; but in the case

of injuries arising from collisions or other similar occur-

rences, if the vehicle is, at the time of the injury being

done, under the control of the carrier, negligence is

primd facie presumed from the very circumstance, and

(z) 50 & 51 Vict. c. 19, s. 3.

(y) See, however, as to the setting of man-traps, spring-traps, dog-

traps, &c., Addison on Torts, 164.

(z) Moreton v. Hardern (1825), 4 B. & C. 223.

(a) Merryweather v, Nixan (1799), i S. L. C, 398 ; 8 T. R. 186 ; see

also ante, pp. 326, 327, and exception there mentioned as occurring

under the Directors Liability Act, 1890 (53 & 54 Vict. c. 64, s. 5).

(6) Ante, pp. 137, 138.
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the onus of proof will bo on the carrier to shew that

there was really no negligence on his part (c). In many
cases of injuries to passengers, the carrier is not liable

because the injury cannot be properly said to be caused

by his negligence, for he does not warrant a passenger's

safety, and when he has done everything that prudence

can suggest, an accident may still happen ; thus there Redhead v.

may be some latent defect in the vehicle which causes co.
"^'" '^'

the accident, and which it was impossible, with the

exercise of all due care, caution, and skill, to have dis-

covered (d). On the other hand, with regard to any
injury which can be shewn to have happened to a

passenger directly by reason of the carrier's negligence,

the carrier is liable ; e.g., if a railway company's servants

put a known lunatic, or a known biting dog, or men
known to be drunk or quarrelsome, into a carriage with

one of the ordinary public who is injured thereby (e).

But the injury that occurs to a passenger must be con-

nected with the negligence complained of, for if it cannot

be so connected, then the damage is too remote. Thus Cobb v. Great

where the plaintiff claimed damages for the loss of money ^"^'"''^ ^"

stolen from his person while travelling in a train of the

defendant railway company, founding his claim on two

grounds, viz. : (i) negligence of the railway company
in not detaining the train when requested to do so, in

order to enable the plaintiff to give the men into

custody and have them searched ; and (2) negligence

in permitting overcrowding, and thus facilitating the

hustling and robbery of the plaintiff—the House
of Lords held that the railway company was not

liable (/).

(c) Flannery v. Waterford & Limerich Ry. Co. (1877), 11 Ir. Reps.
(C. L.) 30. As to what wiU be evidence of negligence, see Slattery v.

Dublin, cfcc. By. Co. (1878), 3 A. C. 1166.

(d) Bedhead v. Midland By. Co. (1869), L. R. 4 Q. B. 379 ; 38 L. J.

Q. B. 169. As to the warranty that is implied when a vehicle is let out,

that it is fit for the purpose, see Hyman v. Nye (1881), 6 Q. B. D. 685,
See also as to implied warranties, ante, pp. 111-113.

(c) Per Smith, L.J., in Pounder v. North-Eastcrn By. Co. (1892), i

Q. B. 38q ; 61 L. J. Q. B. 136 ; 65 L. T. 679.

(/) Cobb V. Great Westerti By. (1893), i Q, B, 459; 62 L. J. Q. B.

336, 68 L. T. 483. The decision in the earlier case of Pounder v.

North-Eastern By. (1892), i Q. B. 385 ; 61 L. J. Q. B. 136 ; 65 L. T.

679, is on the same point ; but it may well be doubted if the principle
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Provisious of

the Fatal
Accidents
Act, 1846.

Actio person- Althousfli a pei'soH has always had a ri^ht of action

cum persona 101' ail injurj clone to nim through the neghgence oi

another, yet, if the injury was so extreme as to actually

cause his death, the person guilty of or responsible for

the negligence escaped from his liability to an action,

upon the principle that the action was personal to the

individual, and he having died, there was no one to

maintain it, the right to bring it having ended with

his decease ; the maxim being, Actio personalis moritur

cum pcrsond
(fj). The law upon this point has, how-

ever, been altered by the Fatal Accidents Act, 1846,

entituled " An Act for compensating the families of

persons killed by accidents " {h).

By that Act :
" Whensoever the death of a person

shall be caused by wrongful act, neglect, or default,

and the act, neglect, or default is such as would (if

death had not ensued) have entitled the person injured

to maintain an action and recover damages in respect

thereof, then and in every such case the person who
would have been liable if death had not ensued shall

be liable to an action for damages, notwithstanding the

death of the person injured, and although the death

shall have been caused under such circumstances as

amount in law to a felony " {i). Every such action,

the Act provides, shall be brought by the executor or

Time for bring- administrator of the person deceased within twelve
iiig ac lous,

''•

Q^igj^(jay months after the death {j) ; and shall be for

was rightly applied in that case, and in Cohh v. Great Western By.
Lords Selborne and Morris expressed their dissent from the decision

m Pounder v. North-Eastern By.

{(j) See Broom's Legal Maxims, 68 1 et seq.

(h) 9 & lo Vict. c. 93 (frequently quoted as " Lord Campbell's Act,"
amended by 27 & 28 Vict. c. 95). The provisions of these Acts con-

stitute a great exception to the maxim. Actio personalis moritur

cum persona; but see other exceptions, ante, pp. 6-8. See also the

Employers Liability Act, 1880, and the Workmen's Compensation
Act, 1906, post, pp. 430, 434.

{i) 9 & 10 Vict. c. 93, s. I. This Act has been held to apply to aliens,

e.g., a Norwegian sailor killed by a collision between a foreign and a
British ship on the high seas (Davidson v. Bill (1901), 2 K. B. 606;
70 L. J. K. B. 788 ; 85 L. T. 118).

(j) 9 & 10 Vict. c. 93, ss. 2, 3. If the action is against a public au-

thority, it must now be brought within six months, by the Public

Authorities Protection Act, 1893, sect, i (a) ; as to which see ante,

PP- 374- 375 (MarJceyv, Toluorth District Board (1900), 2 Q. B. 454 ; 69
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the benefit of the wife, husband, parent (Avhich term

is to inckide father, mother, grandfather, grandmother,

stepfather, stepmother), and child (which term is to

include son, daughter, grandson, granddaughter, step-

son, and stepdaughter) of the deceased (k). Only one

action is to be brought in respect of the same subject-

matter of complaint (/), and the plaintiff must deliver

to the defendant, or his solicitor, full particulars of

the person or persons for the benefit of whom the

action is brought, and of the nature of the claim in

respect of which damages are sought to be re-

covered (m). All damages awarded, after deducting

any costs not recovered from the defendant, are to be

divided amongst the before-mentioned relatives in

such shares as shall be found and directed by the

jury (n).

By an amending statute (o), if there is no executor Amendment of

or administrator of the deceased, or if the action is oy^* 28 vLt.

not brought by such executor or administrator within *= 95-

six calendar months after the death, then it may be

brought in the name or names of all or anv of the

persons for whose benefit the executor or administrator

would have sued. And it has been held that an

action can, under this provision, be maintained by any

of such persons, though brought within six calendar

months of the death, if there be at the time no executor

or administrator of the deceased ( p).

No action can be maintained under the Fatal xo action

Accidents Act, 1846, where the deceased, if he had deceased's re-

survived, would not have been able to recover ;
so that

}||j''couicfuoT

'^

where a person entered into a contract with a steam- i^ive sued.

packet company, under which he became a passenger,

L. J. Q. B. 738 ; 83 L. P. 28) ; Williams v. Mersey Docks {1905), i K. B.

804 ; 74 L. J. K. B. 481.

(k) 9 & 10 Vict. c. 93, ss. 2. 5. The expression " child " in this Act

does not include an illegitimate child {Dickinson v. North-Eastern By. Co.

{1864), 33 L. J. Ex. 91).

(Z) 9 & 10 Vict. c. 93, s. 3.

(m) Sect. 4.

'

(m) Sect. 2.

(o) 27 & 28 Vict. c. 95, s, I.

Ip) EoUeran v. Bagnell (1879), 4 L. R. Ir. 740,
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and which contract provided that the company should

not be liable for injuries happening from perils of the

sea or default of a pilot or master, and the ship came
into collision with another vessel, and the passenger

was drowned, it Avas decided that, as he could not

have recovered for any injury had he lived, neither

could his personal representatives sue in respect of the

damage caused by his death (q).

All the general rules of law which govern ordinary

actions for negligence by the person actually injured,

apply to this kind of action ; so that, for instance,

where by reason of the person's contributory negli-

gence (r) he could not have himself maintained any

action, neither can his representatives (.s). If the

deceased has during his lifetime brought an action and

recovered damages for the injury done to him, or has

made some arrangement with the causer or causers of

the injury, for compensation to him, and received

satisfaction thereunder, no action can be brought under

the Fatal Accidents Act, 1846, for that statute does

not give any new cause of action, but merely sub-

stitutes the right of the representatives to sue in place

of the deceased (t).

If a person travelling by rail, thinking, on the train

stopping, that it has arrived at his station and that he

should therefore alight, does so, and by reason of its

having overshot the platform, or otherwise, he is

thereby injured, the company are liable if he had fair

reason for believing that it was at the station, and

that he might and ought to get out («). And even if

{q) Haigh v. Royal Mail Steam Packet Co. (1883), 52 L. J. Q. B. 640 ;

49 L. T. 802 ; 48 J. P. 230.

(r) Contributory negligence is dealt with post, pp. 447-450.
(s) Watting v. Oastler (1871), L. R. 6 Ex. y$ ; see judgment in Pryor

V. Great Northern By. Co. (1868), 2 B. & S. 767.

{t) Bead v. Great Eastern By. Co. (1868), L. R. 3 Q. B. 555 ; 16 W.
R. 1040. As to the damages recoverable in an action under the Fatal

Accidents Act, 1846, see post, pp. 470, 471.
(u) Foy V. London, Brighton & South Coast By. Co. (1865), 18 C. B.

(N. 8.) 225 ; Cockle v. South-Eastern By. Co. (1872), L. R. 7 C. P. 331 ;

41 L. J. C. P. 140 ; Boss V. N. E. By. (1876), 2 Ex. D. 248 ; Boison v.

North-Eastern By. Co. (1877), 2 Q. B. D. 85 ; 46 L. J. Q. B. 50.
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the passenger sees the danger, but is justified in

belicvinsf that the train is about to move on without

being backed, or without any official coming to his

assistance, he is justified in descending, using due care,

and if he is injured the company may be liable (v).

It has been pointed out (x) that a person is fully a master was

liable ior the acts or those whom the law denommates uawe for an

his servants, under the maxim, Qui facit per alium facit a"iervant'by"

per se, but to this rule there has been until lately one anotiier

. . 1 • 1 -n • • servant acting

very important exception, which still exists to a certain in a common

extent, viz., that if a person injured was also a servant
^'^pi^y"^^""^-

acting in the course of a common employment with the

servant guilty of the negligence, here the master was

under no liability (y). The reasoning upon which this Reason of tins.

exception was founded was this : that the servant in

entering on his employment, saw and contemplated all

the risks he would or might run, and agreed to include

them all in his wages, and also that he has identified

himself with the other servants acting in the common
employment ; so that just as where an injury to a

servant has happened through his own negligence he

can have no remedy against his employer, so although

the injury does not happen to him but to his fellow

servant, yet it is just the same (z). In all such cases

as this, however, it is manifestly the duty of the master

to provide competent fellow servants, and proper tackle

and machinery for the servants to work with, and in so

far as he fails in doing this, and through his not doing

so the injury occurs, he will be as liable as if the

person had been a stranger {<(),

The words " common employment " used in the pre-

(v) Rohson V. North-Eastern Ry. Co., ante, p. 428.

(a;) Ante, pp. 415-417.
(y) Priestley v. Fowler (1837), 3 M. & W. I ; Winterbottom v. Wright

(1842), 10 M. & W. 109; Tunncy v. Midland Ry. Co. (1866), L. R. i

C. P. 290.

(2) See Hutchinson v. Yorh, &c. Ry. Co (1850), 5 Ex. 351 ; Burtons-

Mil Coal Co. V. Reid (i860), 3 Macq. H. L. 266; Lovell v. Howell

(1876), I C. P. D. 161
; 45 L. J. C. P. 387.

(a) Wilson V. Merry (1868), L. R. i Scotch App. 326; Roherts v,

Smith (1857), 26 L. J. Ex. 319 ; Senior v. Ward (1849), 18 L. J. Q. B,

139-
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ceding paragraph Avill have been noticed by the student,

and from them he must understand that if, although

the persons are fellow servants, yet they are not acting

in the course of a common employment, i.e., are not

employed in duties of something of the like nature,

the exception will not apply, and the master will still

be liable (b). But though servants may occupy totally

different grades, yet they may be properly said to be

acting in a common employment if engaged in or about

the same thing ; thus, in one case it was held that the

master of a ship is engaged in a common employment
with the seamen on board (c). There is common em-
ployment if the safety of one servant, in the ordinary

and natural course of things, depends on the art and

skill of the others (d).

However, this former important exception of liability

has, to a great extent, been done away with by the Em-
ployers Liability Act, 1880 {e). This Act provides (/)
that where, after ist January, 1881, personal injury is

caused to a workman {(j) by reason of: (i) Any defect

in the condition of the ways (h), works {i), machinery (j)^

{b) Smith V. Steele (1875), L. R. 10 Q. B. 125 ; and see Wilson v.

Merry, supra; Lovell v. Hoivell (1876), i C, P. D, 161 ; 45 L. J. C. P.

387; Conway v. Belfast By. Co. (1877), 11 Ir, Reps. (C. P,) 345. See
also Johnson v. Lindsay (1891), A. 0. 371 ; 65 L. T, 97, in which case

it was held that if a contractor sublets a portion of his work under the

contract, the sub-contractor is liable for an injury caused by one of his

workmen to a workman of the original contractor.

{c) Medley v. Pinkney <fc Son's Steamship Co. (1894), ^- C. 222 ; Gt,

L. J. Q. B. 419 ; 70 L. T. 630.
(fZ) Per Blackbiu-n, J., in Morgan v. Vale of Neath By. (1864), 5 B,

& S. at p. 580.

{e) 43 & 44 Vict. c. 42.

/) Sect. I.

{q) By sec. 8, " workman " in this Act means any railway servant,

and any labourer, servant in husbandry, joui'neyman, artificer, handi-
craftsman, miner, or person otherwise engaged in manual labour (not
being a seaman or a menial or domestic servant). It does not include
an omnibus conductor {Morgan v. London General Omnibus Co. {1884),

13 Q. B. D. 852) ; 53 L. J. Q. B. 352), or a tram driver {Cook v. North
Met. Tramway Co. (1887), 56 L. J. Q. B. 309) or a grocer's assistant

(Bound V. Lawrence (1892), i Q. B. 226; 61 L. J. M. C. 21).

{h) See M'GifJin v. Palmer's Shipbuildinrj Co. (1883), 10 Q. B. D. S ;

52 L. J. Q. B. 25 ; 47 L. T, 346 ; 31 W. R. 118.

(t) This means works already completed, and not works in course of

construction {Howe v. Finch (1886), 17 Q. B. D. 187 ; 34 W. R. 593).

{j) 'i'his includes original tuisuitability of machinery (Heske v.

Samutlson (1884), 12 Q. B. D. 30; 53 L. J. Q. B. 45 ; 49 L. T. 474;
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1

or plant (/.) connected with or used in the business of sect. i.

the employer (/) ; (2) The negligence of any person in

the service of the employer who has any superinten-

dence entrusted to him whilst in the exercise of such

superintendence (m)
; (3) The negligence of any person

in the service of the employer to whose orders or direc-

tions the workman at the time of the injury was bound

to conform (n), and did conform, where such injury

resulted from his having so conformed
; (4) The act or

omission of any person in the service of the employer

done or made in obedience to the rules or bylaws of

the employer, or in obedience to particular instructions

given by any person delegated with the authority of the

employer in that behalf (0) ; (5) The negligence of any

person in the service of the employer who has the

charge or control (p) of any signal-points, locomotive

engine, or train upon a railway (q)—the workman, or in

case the injury results in death, the legal personal repre-

sentatives of the workman, and any persons entitled in

the case of death, shall have the same right of com-

pensation and remedies against the employer as if the

Cripps V. Judge (1884), 13 Q. B. D. ^82 ; ;3 L. J. Q. B. ';i7
; 51 L. T.

182 ; Palcy v. Garnett (1886), 16 Q. B. D. 52 ; 34 W. R. 295). It also

includes a machine which, though effective, is dangei-oiis to the work-
man using it {Morgan \. HutcMns (1890), ';9 L.J. Q. B, 197; 38 W. R.
412).

(k) See Yarmouth v. France (1888), 18 Q, B. D. 647 ; 57 L. J. Q. B.

7, where a horse was under the circumstances held to be " plant."

[l) See as to what will or will not be such a defect, Thomas v.

Quarlermaine (1887), 18 Q. B. D. 685 ; 56 L. J. Q. B. 340.
(m) See Schaffers v. General Steam Navigation Co. (1883), 10 Q. B. D.

356; 52 L. J. Q. B. 260; 48 L. T. 228; Osborne v. Jackson (1883),
j I Q. B. D. 619 ; 48 L. T. 642 ; Kellard v. Booke {1888), 21 Q. B. D.

367 ; 57 L, J. Q. B. 599.
(w) As to this expression see Bunker v. Midland Ey. Co. (1882), 31

W. R. 231 ; 47 L. T. 476; Mibvard v. Midland Ry. Co. (1885), 14

Q. B. D. 68 ; 54 L. J. Q. B. 282 ; ^2 L. T. 2c;s ; Wyld v. ]Yaygood

(1892), I Q. B. 783 ; 61 L. J. Q. B. 391 ; 65 L. T. 710.

(0) See Whatley v. Holloway (1890), 62 L. T. 639.

(p) See Gibbs v. G. W. By. Co. (1884), 12 Q. 'B. D. 208 ; 53 L. J.

Q. B. 543 ; 50 L. T. 7 ; Co.v v. G. W. By. Co. (1882), 9 Q. B. D. 106
; 30

W. R. 816.

(q) This has been held to include a temporary railway laid down by
a contractor for the purpose of the construction of works (Doughty v.

Firbank (1883), 10 Q. B. D. 358 ; 52 L. J. Q. B. 490 ; 48 L. T. 530) ;

but a steam-craue fixed on a trolly, and propelled by steam along a set

of rails when it is desired to move it, has been held not to be a loco-

motive engine within the above provisions [Murplty v. Wilson (1883),

52 L. J, Q. B. 524 ; 43 L. T. 788).
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workman had not been a workman of, nor in the service

Proviso by of, the employer, nor engaged in his work (r). But a
^^'''^- -• workman is not entitled, under this Act, to any com-

pensation or remedy against the employer, in any of the

following cases, viz, : (
i ) Under provision above num-

bered (i), unless the defect therein mentioned arose from,

or had not been discovered or remedied owing to, the

negligence of the employer, or of some person in the

service of the employer, and entrusted by him with the

duty of seeing that the ways, works, machinery, or plant

were in proper condition; (2) Under provision above

numbered (4), unless the injury resulted from some

impropriety or defect in the rules, bylaws, or instruc-

tions therein mentioned, provided that where a rule or

bylaw has been approved of or has been accepted as

a proper rule or bylaw by a Principal Secretary of

State, or by the Board of Trade, or any other depart-

ment of the Government under or by virtue of any Act

of Parliament, it shall not be deemed an improper or

defective rule or bylaw; (3) In any case where the

workman knew of the defect or negligence which caused

his injury, and failed within a reasonable time to give,

or cause to be given, information thereof to the employer

or some person superior to himself in the service of the

employer, unless he was aware that the employer or

such superior already knew of such defect or negli-

gence (s). If a servant, knowing of any defect, and

appreciating the danger and the risk (t), yet consents to

encounter them, and continues to work, and by reason

of the defect is injured, no action lies against the em-

voieniivonft ploycr, upou the principle Volenti non Jit injury 1. Mere
rnjuna. kuowlcdgc of a risk, however, is not sufficient to make

this principle of Volenti own fit injuria apply, but there

must be a consent shewn, though such consent may be

inferred from the course of conduct, so that it is by no

means always easy to i^pply the principle to particular

cases (u). Where a defect consists of the omission by

(r) 43 & 44 Vict. c. 42, s. I. («) 43 & 44 Vict. c. 42, s. 2.

(/) See Brooke v. Ramsdtn (1891), 63 L. T. 287.

{u) Smith V. Baker (iSyi), A. C. 325 ; 60 L. J. Q. B, 683 ; 6^ L. T,
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the employer of a duty imposed upon him by statute

for the protection of his servants, the master must,

however, always be liable (./•), and this even although

a penalty is imposed for breach of the statutory

duty 0/).

The amount of compensation that can be recovered Amount ro-

under this Act is limited to such sum as may be found mode^of
'^

'"^

to be equivalent to the estimated earnings during the P^'ocedure.

three years preceding the injury, of a person in the

same grade employed during those years in the like

employment, and in the district in which the workman
is employed at the time of the injury (-) ; but this pro-

vision does not lay down a measure of damages, but

simply limits the maximum damages recoverable (a).

Every action under the Act must be brought in the

County Court, but may, on application of either

plaintiff or defendant, bo removed into the High
Court (Ij).

To entitle a person to maintain an action under this Notice of

*Act, notice of the injury must be given within six weeks
^"^^^'

of its happening, and such notice must give the name
and address of the person injured, the cause of the

injury, and the date at which it was sustained, and it

must be served on the employer, or sent by registered

post. Such notice, however, is not to be deemed invalid

by reason of any defect or inaccuracy therein, unless

the judge who tries the case is of opinion that the

defendant in the action is prejudiced thereby in his

defence, and that the defect or inaccuracy was for the

purpose of misleading (c). The action must be com-

467 ; Yarmouth v. France (1888), 18 Q. B. D. 640 ; 57 L. J. Q. B. 7 ;

Williams v. Birmingham Battery cfc Metal Co. (1899), 2 Q. B. 328 ; 68
L. J. Q. B. 918 ; 81 L. T. 63.

(.1) Baddeky v. Granville (1887), 19 Q. B. D. 423; 56 L. J. Q. B.
SOI ; 57 L. T. 268 ; 36 W. R. 63.

(y) Groves v. Lord Wimborne (1898), 2 Q. B. 402 ; 67 L. J. Q. B.
862 ; 79 L. T. 284. (2) 43 & 44 Vict. c. 42, s. 3.

(a) Bortick v. Head (1886), 34 W. R. 102 ; 53 L. T. 909.
(b) 43 & 44 Vict. 0. 42, s. 6. It lies upon the party making such

application to show distinctly that the case comes within the statute
(Hanrahan v. Limerick Steamship Co. (1885), 18 L. R. Ir. 135).

(c) 43 & 44 Vict. e. 42, ss. 4-7 ; Carter v. Drysdale (1884), 12 Q. B. D.
91 ; 53 L. J- Q- B. D. 537 ; 32 W. R. 171.

2 E
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menced vvitliin six months from the injury, or, in case

of death, within twelve months from the death. In

case of death, however, the omission to have given such

notice is to be no bar to the institution of the action, if

the judge shall be of opinion that there was reasonable

excuse for such want of notice (r/). The notice must
be in writing (r), but need not be in technical lan-

guage (/).

A workman can lawfully contract with his employer

that neither he nor his representatives will claim com-
compensation under the Act {g).

A further and very comprehensive statute has now
also been passed in connection with this subject, viz.,

the Workmen's Compensation Act, 1906 (h). In the

cases to which it applies, it practically abolishes the

defences of inevitable accident, volenti non fit inju7'ia,

contributory negligence, and contracting out, which can

be raised to a claim under the Employers Liability

Act. This 1906 Act applies to a workman, defined as

any person who has entered into or works under a con-

tract of service or apprenticeship with an employer

(whether by way of manual labour, clerical work, or

otherwise, and whether the contract is expressed or

implied, is oral or in writing), but excluding (i) any

person not employed in manual labour Avhose remunera-

tion exceeds ;!{^2 5o a year; (2) a casual employee for

purposes other than the employer's trade or business
;

(3) policemen; (4) out-workers; and (5) members of

the employer's family living in his house (i). This

1906 Act makes the employer liable to pay compensa-

tion if personal injury by accident {k) arising out of and

{d) 43 & 44 Vict. c. 42, ss. 4-7.
(e) Moyh v. Jenkins (1882), 8 Q. B. D. 116 ; 51 L. J. Q. B. 112. See

as to what may be a sufficient notice in writing, Thomson v. Robertson

(1886), 22 Sc. L. R. 97.

(/) Stone V. Hyde (1882), 9 Q. B. D. 76 ; 51 L. J. Q. B. 4^3.

(g) Grifiths v. Earl Dudley (1882), 9 Q. B. D. 357 ; 51 L. J. Q. B. 543.
(h) 6 Edw. VII. 0. 58. It came into operation on i July, 1907, and

repealed the previous Acts of 1897 and 1900.

(i) Section 13. Seamen (sec. 7), and domestic servants, arc within the

Act.

(k) The word accident is to be regarded as used in its popular sense

and not in an arbitrary, technical, legal or contractual sense {Fenton
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in the course of the employment is caused to a work-

man (/). But the employer is not liable unless the

injury disables the workman for at least one week from

earning his full wages (m); and if the incapacity lasts

less than two weeks, no compensation is payable for the

first week (n). If it is proved that the injury to a

Avorkman is attributable to his serious and wilful mis-

conduct, no compensation can be had unless the injury

results in death or serious and permanent disable-

ment (o). If the injury was caused by the personal

negligence or wilful act of the employer or of some
person for whom the employer is responsible, the work-

man may either claim compensation under the Act or

take proceedings independently of the Act ; but if the

Act applies, the employer is not liable both under the

Act and independently of it, and is not liable to inde-

pendent proceedings except as in this sentence stated( p).

Compensation is not recoverable under the Act—unless

(i) notice (q) of the accident is given as soon as prac- Notice,

ticable and before the workman has voluntarily left the

employment ; but the want of, or any defect or inac-

curacy in, such notice shall not be a bar to proceedings

if the employer is not prejudiced thereby in his defence,

or if such want, defect, or innaccuracy was occasioned

by mistake or absence from the kingdom or other

reasonable cause; and unless (2) the claim is made 'rime for

within six months of the injury, or in the case of death,

within six months from the death (r), or it is shewn

V. Thorley (1903), A. C. 443 ; 72 L. J. K. B, 787), e.g., it includes death
by lightning of a man working in an exposed position (Andrews v.

Failsworth {1904), 2 K. B. 32) ; but the accident must be caused as

a definite event at a definite time (Steel v. Cammell (1905), 2 K. B. 232 ;

74 L. J. K. B. 610). It also includes "industrial" diseases, section 8.

(I) 6 Edw. VII. c. 58, s. I. (m) Ibid., sec. i (2).

()i) Ibid., schedule i (ib).

(o) Ibid., sec. i (2). (p) Ibid., sec. I (2b).

(q) The notice must give the name and address of the person injured

and, in ordinary language, the cause and date of the injury ; it may be
served on the employer personally or by delivering it at or sending it by
registered letter to the employer's residence or place of business,

ibid., sec. 2 (2, 3, 4).

(r) This applies notwithstanding the employer has since the accident

voluntarily made such payments as could have been recovered under
the Act (Randall v. HiWs Dry Dock Co. (1900), 2 Q. B. 245 ; 69 L. J.

Q. B. 554; 82 L. T. 521).
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No contractin;

out.

Sub-contract-

that failure to make the claim within that time was

occasioned by mistake, absence from the kingdom, or

other reasonable cause (s). The Act is to apply notwith-

standing any contract made after its commencement,

subject to a power conferred on the Registrar of

Friendly Societies to certify that a scheme for com-

pensation or insurance of workmen is not less favour-

able to the workmen than the Act, and that, if the

workmen contribute, the scheme gives them benefits at

least equal to those contributions in addition to what

the Act gives them, and that a majority of the work-

men decide by ballot in favour of the scheme, in which

case a contract that the scheme shall apply instead of

the Act, is allowed until the certi6cate is revoked ; and

any such certificate may be given to expire at the end

of a limited period, not less than five years (t). If any

person in the course of or for the purposes of his trade
'°^* or business (styled in the Act " the principal ") con-

tracts with any other person to execute all or any part

of any work undertaken by the principal, the contractor's

workmen can recover compensation under the Act from

such principal or from the contractor, but without pre-

judice to the principal's right to be indemnified by the

Scale and con- Contractor (?r). The first schedule to the Act pre-

com°i!ensation.
scribes the scale and conditions of compensation, and

the compensation is to be as follows :—If the workman
leaves persons totally dependent on him, a sum equal

to his earnings durmg the last three years, or ^150,
whichever is the larger, but not more than ;^300. If

he has not been in the employ three years, then the

amount of his earnings during the last three years

shall be deemed to be 156 times his average weekly

earnings. If the workman does not leave persons

wholly dependent on him, but only partly dependent,

such a sum as may be agreed on, or determined by

arbitration to be reasonable and proportionate to their

loss, not exceeding the amount before mentioned. If

(a) 6 Edw. VII. c. 58, sec. 2.

(0 Ibid., .ss. 3, 9, 15.

(m) Ibid., sec. 4.
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the workman leaves no person dependent on liim, the

reasonable expenses of his medical attendance and

burial, not exceeding ^lo. Where the workman is

injured, but death does not ensue, a weekly payment
during incapacity after the first week, not exceeding 50
per cent, of his average Aveekly earnings during the

previous twelve months if he has been employed so long,

but if not, then for any less period, such weekly payment

not to exceed ^i. If the workman is an infant at the

date of the injury, and his average weekly earnings

are less than ^i, during total incapacity the weekly

payment is to be such average weekly earnings, but in

no case is to exceed ten shillings. The schedule gives

four rules for ascertaining average weekly earnings (v).

Dependants are defined in section 13, and include

illegitimate children (w). If a dependant makes a

claim under the Act, but dies before anything further

is done, the statutory right to recover compensation

passes to his personal representative and is not barred

by the maxim. Actio ])crsonal'is moritur cum 'persond («).

The second schedule contains provisions for settling Mode of

disputes under the Act by arbitration, it being pro-
^figpu^f^,

vided (?/) that all disputes shall be settled in this

way. This schedule contains the details as regards

such arbitrations, and provides that the Arbitration

Act, 1889, shall not apply, and that an arbitrator may,

if he think fit, submit any question of law for the .

decision of a County Court judge, and the decision of

such judge shall be final unless within the time, and

in accordance with the conditions prescribed by rules

of the Supreme Court, either party appeals to the

Court of Appeal {z). Finally, it may be noticed that any

contract existing at the commencement of the Act,

{v) See Perry v. Wright (1908), i K. B. 441 ; 77 L. J. K. B. 236;

Penn v. Spiers and Pond (1908), i K. B. 766 ; 77 L. J. K. B. 542.

(w) As to dependants, see Kelly v. Hopkins (1908), 2 Ir, R. 84 ; Davis

V. Main Colliery (1900), A. C. 358 ; Bees v. Penrikyher Navigation

Colliery Co. (1903), i K. B. 259 ; French v. Underwood (1903), 19 T. L. R.

416 ; Howells V. Vivian {1902), 85 L. T. 529.

(x) Darlington v. Roscoe (1907), i K. B. 219; 76 L. J, K B. 371 ;

96 L. T. 179. [y) 6 Edw. VII. c. 58, sec. i (3).

(z) See Order viii. rule 20 as to aiipeals.
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excluding a right to compensation, shall not be deemed
to continue after the time at which the workman's

contract of service would determine if notice of the

determination thereof were given at the commencement
of the Act ; and that certified schemes in force at the

commencement of the Act cease to operate unless re-

certified within six months after that date (a).

In the case of injuries done to servants or employees

it is now necessary, therefore, before commencing any

proceedings, to consider whether they shall be brought

(i) by a common law action, (2) under the Employers

Liability Act, 1880, or (3) under the Workmen's Com-
pensation Act, 1906. This 1906 Act provides that if,

instead of proceeding under its provisions, an action is

brought within the time for making a claim under that

Act, and it is determined that the injury is one for

which the employer is not liable in such action, but that

he would have been liable under that Act^ the action

shall be dismissed ; but the court shall, if the plaintiff

so choose, proceed to at once assess compensation under

that Act, but may deduct from such compensation all

or part of the costs caused by the plaintiff bringing

the action instead of proceeding under the Act (h). If

a workman sues independently of the Workmen's Com-
pensation Act, 1906, and fails, he is not able to after-

wards take fresh proceedings under the Act (c). But if

a workman fails in proceedings under the Act, there is

nothing to prevent him instituting subsequent pro-

ceedings independently of the Act, to enforce any

previously existing remedy to which he may have been

entitled (d).

Nuisances existing from negligence cause injury to

property even more frequently than to the person
;

thus, the neglect to cleanse drains, sewers, &c., beyond

(a) 6Edw.VII.c, 58,8. 15. TheAct came into operation on July 1,1907.
(b) Sect. I {4). See Caitermole v. Atlantic Transports Co. (1902),

I K. B. 204; 71 L. J. K. B. 173 ; 85 L. T. 513 ; Isaacson v. New
Grand Ltd. (1903), i K. B. 539 ; 72 L. J. K. B, 227 ; 88 L. T.' 291 ;

Kecne r. Nash (1903), 88 L. T. 790.
(c) Edwards v. Godfrey (1899), 2 Q. B. 333 ; 68 L. J. Q. B. 6G0 ; 80

L. T. C72. (d) BccJdey v. Scolt (1902), 2 Ir. R. 504.
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tlie injury they may do to health, may also materially

depreciate the value of surrounding property, the

neglect to clean chimneys, or to repair ruinous houses,

may do great injury to property, and many instances

of a like character might be enumerated.

In the absence of agreement to that effect, there is Liability from

no obligation on a landlord of an unfurnished house (e), pail^property.

as between himself and his tenant, to repair the demised

premises, and he is not even bound to see that the

house is let to the tenant in a safe condition at the

commencement of the term ; so that if the tenant, or a

customer or guest of the tenant, suffers injury during

the term, by reason of the unsafe condition of the house,

no action for negligence will lie against the landlord (/).

It is, however, the duty of the landlord so to act as to nuty of

protect the public at large, and if he lets the house get

into such a ruinous condition that it, or some part of tom v.

it, falls down, he is liable, not only for the injury that

may be done to persons, but also for the injury done

to neighbouring houses (tj)
; unless, indeed, he has

demised the premises to a tenant, and at the time of

the demise they were not either faulty or ruinous, but

have been allowed to become so by the tenant, on

whom the obligation to repair rested during the con-

tinuance of the tenancy (h). And this is equally the

case as regards a weekly tenancy, as it is a letting that

continues until determined by notice to quit (i). With

regard to premises let out to different persons, such as

flats, chambers, or offices, it has been held that the Fiats, &e.

common landlord is liable for injuries caused tc any

person properly coming to the premises, by reason of

the non-repair or other defect of a general staircase or

passage by which access to the different flats, chambers,

or offices is obtained (/j).

(e) As to furnished houses, see ante, p. 89, 90.

(/) Lane v. Cox (1897), i Q. B. 415 ; 66 L. J. Q. B. 193 ; ante, p. 89.

(g) Todd V. Flight (i860), 30 L. J. C. P. 31.

(/i) Bobbins v. Jones (1864), 33 L. J. C. P. i ; Chaunilet v. Bohinson

(1849), 4 Ex. 163.

(i) Boiven v. Anderson (1894), i Q. B. 164; 42 W. R. 236.

{k) Miller V. Hancock (1893), 2 Q. B. 177; 69 L. T. 214.
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Right to the Every man has a right to the lateral support of his

adjoluius latiii neighbour's land to sustain his oAvn land unAveighted by
or buildinsra. buildings ; and if buildings have been notoriously sup-

ported by neighbouring land or buildings for a period

of twenty years then a privilege is gained in the nature

of a prescriptive right, and, quite irrespective of an)''

negligence, the owner of the supporting land or build-

ings will be liable if he so deals with his own property

as to deprive the buildings of their support, and cause

them to fall or be otherwise injured (/), In the case,

however, of twenty years not having so elapsed, then

there can be no such extensive right to the support of

the neighbouring land unless there is a grant of such

right either express or implied

—

e.g., where a man grants

part of his land specially for building purposes {m)—and

the owner thereof cannot therefore be compelled to

leave sufficient land to support the buildings. But

although this is so, yet it is clearly the duty of the

owner of the land in dealing with it to act very carefully,

and to give the owner of the buildings notice of his

intention of acting in such a way as will remove the

support, so that the latter may have an opportunity of

shoring up his buildings, or doing other acts for their

protection ; and in so far as the owner of the land fails

in acting carefully, and giving such warning, he will be

liable for any damage that may ensue {n).

Rights when a Where different floors of a house are let to a different

different
^ ^ pcrsous, cach uiust SO act as not to injure the other

;

persons. ^^^ |f ^^^ placcs more weight in his rooms than the

floor can bear, or could be expected to bear, having

reference to the purpose for which the premises w ere

let, and it accordingly gives way, and does injury to

a person below, or his property, he is liable (o).

{I) Dalton V. Angus (1881), 6 A. C. 740; 50 L. J. Q. B. 689; 30
W. R, 191 ; Bowerv.Pealc (1876), i Q. B. D. 321 ; 45 L. J. Q. B. 446;
35 L. T. 321.

(m) Bigby v. Bennett (1882), 21 Ch. D. 559 ; 48 L. T. 47 ; 31 W. R.
222.

(n) Dodd V. Holme (1834), i A. & E. 506; Jones v. Bird {1822), 5

B. & Aid. 837.
(o) Manchester Bonded Warehouse Co. v. Carr (1870), 5 C. P. D. 507 ;

49 L. J. C. P. 809 ; 43 L. T. 476.
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1

If a person on whom any obligation rests to keep Liability

up a fence, or wall, negligently allows it to become aiiowfng

defective, he is liable for any injury happening, cjj., ^^^^^^^

by cattle straying and getting killed. There is not, aefective.

generally speaking, any obligation on a person to fence

out his neighbour's cattle for his neighbour's protection,

but railway companies are under this obligation as

regards land adjoining the railway (79). And although

a person, or a railway company, may be under an

obligation to keep up a fence or a wall, and therefore

liable for injuries to cattle straying, through its defec-

tive condition, yet such liability does not extend to

cattle trespassing on the adjoining land {q). If through

a person's negligent keeping of his own fences, his

horses or cattle stray on to the highway and do injury,

he is not liable unless they were vicious to his know-

ledge (r) ; but if they stray on to adjoining property

and do injury, he is always liable (s).

Although, if a collision occurs in the public streets, n a collision

it is clearly the duty of the owner of an overturned '^^^^l^^^ Zv^ll?.

vehicle to take steps to remove the obstruction, and "'c owner
"

. . must remove
he will be liable if he negligently allows it to remain the obstruc-

there, yet the same rule does not apply to ships. If ^^^^^ so in

"

a vessel, throuofh a collision or otherwise, without any tiie case of
' O

. collisions at

fault or negligence on the part of the person having sea, if the

,,. .r, 1
. ,^ iT^- obstructing

control 01 it, sinks at sea, there is no duty or obligation vesseiis

thrown upon the owner to take steps to prevent its
^-'jaudoncd.

being an obstruction to the navigation of other vessels,

but he may abandon it and leave it there {t). But if

the vessel is sunk in a harbour or a public river,

without any negligence on the part of those in charge

of her, and the owner does not abandon her, but exer-

(p) Ante p. 332 ; 8 kg Vict. c. 20, s. 68.

\q) Manchester, dbc. By. Co. v. Wallis (1853), 22 L. J. C. P. 85.

(r) Cox r. Burbridge (1863), 32 L. J. C. P. 89.

(5) Lee V. Biley (1865), 34 L. J. C. P. 212. Distress damage feasant

may also be taken for injury done to chattels iipon the land, as well as

to the land itself, but an action for damages is not maintainable so

long as the distress is detained {Boscoe v. Boden (1894), i Q. B. 60S ;

63 L. J. Q. B. 767 ; 70 L. T. 450).

(0 Brown v. Mallett (1848), 5 C. B. 599.



442 OF TORTS ARISING PECULIARLY FROM NEGLIGENCE.

Liability in

respect of

injuries from
negligent or
accidental

fires.

Liability of a
railway com-
pany for

injury arising

from sparks.

cises acts of control over her, e.g., by attempting to

raise her, or by sending clivers down, or otherwise

endeavouring to get up part of the cargo, then this

principle does not apply, for a vessel may just as much
be in a man's control under water as above water ; and
in this case it is his duty to act Avith all due care and
prudence, in just the same way as it Avas his duty
when the ship was afloat, to act with all due care and
prudence in navigating it : thus, if he is exercising acts

of control or ownership, he must take steps to mark
out the place where the ship has sunk, so that it may
be avoided, and if he fails in doing this he is guilty

of negligence, and liable accordingly {u). An owner
does not abandon, or properly transfer the possession,

management, and control of a wreck, by employing an

independent contractor to raise it, although the person

so employed be placed in the actual physical control of

the wreck {x).

In the case of a fire happening on one person's pre-

mises, and extending and doing injury to his neigh-

bour's, generally speaking the person on whose premises

the fire originated was at common law liable in respect

of the damage done. It has, however, been provided

by statute, that no action shall be maintained against

any person on whose premises a fire accidentally

originates (y). The law, therefore, now is, that if a fire

happens either through any wilful act, or any negligent

conduct of a person or his servants, he is liable ; but

if the fire really happens through pure accident, and
cannot be traced to any negligent cause, then the person

on whose premises it originated is not rendered liable

by reason of the mere fact that it originated there (2).

A railway company, authorised by the legislature to

use locomotive engines, was held not to be responsible

(w) The Snarh (1900), P. 105 ; Arrow v. Tym Improvement (1894),
A. C. 508 ; Manley v. St. Helen's Canal cfc By. Co. (1858), 2 H. & N. 840

;

Brown v. Mallett (1848), 5 C. B. 599.
(x) The Snark (1900), P. 105 ; 69 L. J. P. 41 ; 82 L. T. 42.

(y) 14 Geo. III. c. yZ, s. 86.

(2) Addison on Torts, 705-710. See further as to acts done accident-
ally, ante, p. 358.
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for damage by fire occasioned by sparks emitted from

an engine running on the railway, provided the com- vaugkan v.

pany had taken every reasonable precaution, and iiaiiu'uy!

adopted all reasonable means to prevent such injury,

and had not been guilty of any negligence in the

management of the engine or otherwise {a) ; and the

mere fact that the company had not adopted the latest

inventions of scientific discovery, was held not sufficient

to render it liable (l). But now the Railway Fires Railway Fires

» /\ 1 TPI L-
-'^Ct, 1905.

Act, 1905 (c), enacts that, on and after the ist of

January, 1908, if agricultural land (excluding buildings

and moorland) or agricultural crops (not led or stacked)

be damaged by fire caused by sparks or cinders emitted

from a locomotive engine used on a railway, the com-

pany may be sued for not more than £'i-00, and it is

not to be a defence that the engine was used under

statutory powers ; but notice of the claim must be

given within seven days and particulars of damage
within fourteen days. The owner of a traction-engine poweii v.

propelled by steam power along a highway under ^""^

statutory authority, is liable for damage done by sparks

emitted therefrom, upon the ground that it is a dan-

gerous machine, in respect of which an action could

have been maintained at common law, and that there is

no statute restricting this liability (d). But even in the ^rational

case of a steam traction-engine, or an electrical tramcar, c^.T. 'Xaw.

or anything of a similar character, run under statu-

tory authority, if an injury that happens is a natural

incident of the exercise of the statutory powers (e.g., a

horse being frightened, or a telephone system interfered

(a) Vaughan v. Taff Vale By. Co. (i860), 5 H. & N. 679 ; 29 L. J. Ex.

247 ; Canadian Pacific By. v. Boy (1902), A. C. 220; 71 L. J. P. C.

51 ; 86 L. T. 127. As an instance of negligence see Smitli v. London tfc

South-Western By. Co. (1871), L. R. 6 C. P. 14 ; 40 L. J. C. P. 21, where

the company's servants had cut grass on the banks adjoining the line,

and raked it into heaps, and left it there for longer than was necessary,

and sparks from a passing engine set fire to the heaps of dry grass, and
the fire spread and consumed the plaintiff's house, and the company
were held to be liable to the plaintiff.

(6) National Telephone Co. v. Baker (1893), ~ ^^- '^'^^
' ^- ^- J-

Ch. 699 ; 68 L. T. 283.

(c) 5 Edw. VII. c. II.

(d) Powell V. Fall (1880), 5 Q. B. D. 597 ; 49 L. J. Q. B. 428.
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with by the discharge of an electrical current into the

earth), the proprietors are not liable, as such things must

be deemed to have been in the contemplation of the

legislature when it gave its sanction (e). And no action

will lie against a railway company by the owner of a

house for compensation in respect of injury done to

the house by vibration or smoke (/), the principle being

that they are only acting in the exercise of their statu-

tory powers (//).

Waste of that kind called permissive waste, con-

stitutes an injury to property peculiarly arising from

negligence. The subject of waste (which pertains

more particularly to real property) has been already

noticed as far as the scope of the present work

permits {It).

A sheriff is liable for the neo-liwent acts of his

officers acting in the execution of their office ; and

therefore if a bailiff, having arrested a debtor, after-

wards negligently permits him to escape, or if he

neglects to arrest him in the first instance when he

ought to have done so, or having a writ of fi. fa.

neglects to levy when he should have done so, or

having levied is guilty of any negligence afterwards

in realising ihe goods, whereby the judgment creditor

is injured, in all these cases an action lies against the

sheriff for the negligence. But a sheriff is not abso-

lutely liable even for goods he has seized, for some
negligence must be shewn ; thus, where a sheriff seized

under a fi. fa. and then a mob broke in and injured

the goods without fault upon his part, he was held not

liable {i). It is the duty of the officer, on a warrant

being delivered to him, to make all inquiries as to the

(e) National Telephone 'Co. v. Baker, supra. See also Eastern cD

South African Telegraph Co. v. Cape Town Trarmvays (1902), A. C.

181 ; 71 L. J. P. C. 122 ; 86 L. T. 457.

(/) Hammersmith tfc City Ry. Co. v. Brand (1869), L. R. 4 H. L. 171 ;

38 L. J. Q. B. 265 ; 18 W. R. 12.

(q) Truman v. London, Brighton dh South Coast Ry. Co. (1884), 25
Ch.' D. 423 ; 53 L. J. Ch. 209 ; 32 W. R. 364 ; 50 L. T. 89.

(h) Ante, p. 342.

(/) Willis, Winder rf? Co. v. Comhe (1885), i C. & E. 353.
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whereabouts of the debtor or of his goods, and there

is no obligation on the plaintiff or his solicitor to

furnish him with information and assistance in the

execution of the writ {k), Should the solicitor give wrong

assistance or information, and in fact direct the sheriff f.'/g',f{|y

to seize particular goods, this is not within his implied solicitor.

authority, so as to render his client, the judgment
creditor, liable for the act, unless indeed it was done

by his (the client's) direct instructions {I). But if all

the solicitor does is to indorse on the fi. fa. a statement

that the debtor resides at a certain place, which is

inaccurate, and by reason of it the sheriff is misled

and seizes another person's goods, it has been held that

to make such an indorsement is within the solicitor's

implied authority, and that the client is liable in respect

of the wrongful seizure {m).

If a railway company advertises a certain train to Negiigeuce by

arrive or depart at a specified time, and through their company by

nesflisence considerable delay occurs, whereby a person I'easou of the

.
oo •'. '/^Ti non-arrival

IS put to expense or otherwise damnified, he may of a train at

recover from the company, even although one of the time!^"^""^

company's general conditions is to the effect that the

company will not guarantee the punctuality of the

trains ; and under particular circumstances, but not

as a matter of course, a person is justified in taking a

special train, and charging the expense thereof to the

company («). If, however, a ticket is issued subject

to a condition that the company will not be liable for

loss or inconvenience for delay unless due to wilful

misconduct of there servants, there can be no risfht of

action unless proof is given of such misconduct, as

such a condition is not unreasonable (o).

3. In addition to the self-evident defence of a

(h) Addison on Torts, 954. See, as to the measure of damages in

actions against sheriffs, fost, p. 474.
(l) Smith V. Keal (1882), 9 Q. B. D. 340 ; 51 L. J. Q. B. 487.
(m) Morris v. Salberg (1889), 22 Q. B. D. 614; 58 L. J. Q. B. 275.
(n) Hamlin v. G. N. By. Co. (1856), i H. & N. 408 : Le Blanche v.

L. db N. W. Ry. Co. (1876), i C. P. D. 286 ; 4:; L. J. C. P. 521.

(0) Woodgafe v. 0. W. By. Co. (1884), 51 L. T. 826; 33 W. R. 428.
See also M'Carian y. N. E. By, Co. (1885), 54 L. J. Q. B. 441.
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3. Defcuces to simple denial of the negligence alleged, in which the

matter usually resolves itself into a question for the

jury of yes or no, there may be two other defences of a

rather more complex nature, viz. : (i) That the alleged

negligence was really and substantially an inevitable

accident ; and (2) That there was contributory negli-

gence on the part of the person complaining of the

nesliffence. As to the first of these two defences,

that of inevitable accident, this might be put down

under the head of a simple denial of the negligence,

for if it is an inevitable accident there is no negli-

gence ; but a few words are necessary to point out

what is such an accident, one or two instances of

it, and the distinction between it and an act really

amounting to negligence.

What will and
will not be an
inevitable

accident.

Stanley v.

Powell.

An inevitable accident that will form a defence to

an action for negligence, may be described as some

act quite undesigned and unforeseen, and in respect of

which the person committing it has not been guilty

of the slightest particle of negligence {y). Thus, for

instance, a railway accident generally happens through

some neghgence on the part of the railway company's

servants, but, as has been pointed out, an accident

may arise in which the ingredient of negligence may
be totally wanting, as by lights being obscured by fog

or snow, or by there being some latent defect in a

wheel, or in machinery, that no care or foresight could

have discovered {q). So also, if a person being en-

gaged in lawfully shooting game, accidentally and

without any negligence shoots some person, he is not

liable {r). But although an act may apparently result

from inevitable accident, yet on close examination

some negligence may often be discovered. Thus, if

(p) Waheman v. Robinson (1823), i Bing. 213. Of course, the
" accident " above spoken of is quite distinct from accident in equity,

in which the Court gives relief in a limited class of cases against the

consequences of an act which has actually occurred, as to which see

Indermaur and Thwaites' ]\Ianual of Equity, 228.

(7) Ante, p. 42 q.

(r) l^lanky v. Powell (1891), I Q. B. 86 ; 60 L. J. Q. B. 52; 63

L. T. 809 ; 39 W. R. 76.
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A. puts away a gun belonging to him in a proper and

ordinarily secure place, and in some utterly unforeseen

way a child gets possession of it and shoots some one,

this will be an inevitable accident, and there will be

no liability on A.'s part ; but if A. has left his gun in

a place he should not have done, and it is there got

possession of by a child, and an injury done, here this

is not an inevitable accident, for there is original

negligence on A.'s part in thus carelessly leaving it

about (s).

Contributory negligence may be defined as such an Definition of

act of negligence on the part of a person complaining negligence!^

of the negligence of another, as in reality is the proxi-

mate cause of the injury complained of, and but for

which such injury would not have happened (t), e.g.,

if a person negligently walks upon a railway and a instance of

train kills or injures him, here neither he nor his repre- ueg'iSncc!^

sentatives in the case of his death, have any remedy,

for his own negligent act has been the proximate cause

of the injury. The doctrine seems to be founded

upon and to proceed from the maxim Volenti non fit

injuria.

But as to what will constitute contributory negli- it is not every

gence so as to preclude a plaintiff from recovering, it ™ gnJ^ncfon

is not every mere act of neglisfence on his part that t''" plaintiff's

will sufl&ce ; for, in the words of our deiimtion, the preclude iiim

act must be such a one " as in reality is the proximate cov«-fug.

cause of the injury complained of, and but for which

such injury would not have happened." The mere

fact of there having been negligence on the plaintiff's

part does not justify the defendant in having acted

anyhow, and if, notwithstanding such negligence, the Davks v.

defendant yet might with reasonable care have avoided ^^"''^""

doing the injury, then he has been in reality the proxi-

mate cause of the injury, and is liable accordingly, not-

(s) Per Lord Denman in Lynch v. Nurdin (1841), i Q. B. 29.

(t) See per Lord Penzance in Radley v. London tO North- Western

By. Co. (1876), I App. Cas, 759 ; 46 L. J. Ex. 573.
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withstanding the negligence on the plaintiffs part (u).

Thus, to take the instance given above of contributory

negligence by walking on a railway, if the driver of

the train chose to start it although he saw the person

walking there, here, as he might with due care have

prevented the accident, the company would generally

be liable.

Onus on
plaintiff to

prove
neg:Iig-ence.

Wahelin r.

London (^

South- Western
Kailway
Company.

If, in an action for injuries alleged to have been

caused through the negligence of the defendants, the

evidence discloses a state of facts equally consistent

with negligence on the part of the defendants, or con-

tributory negligence on the part of the person injured,

the plaintiff cannot succeed, as the onus is on the

plaintiff to prove negligence. This is shewn by Wahe-

lin V. London & Sovth- Wesfern By. Co. {x), which was an

action by a widow under the Fatal Accidents Act,

1846(7/), for damages in respect of the death of her

husband. The husband was found dead about nine in

the evening, near a level crossing on the company's

railway, and there was no doubt that he had been

knocked doAvn and killed by a passing train. The
plaintiff proved that the crossing was peculiarly

dangerous owing to a curve in the line, that the man
whom the defendants kept on dut}^ at the crossing for

the protection of the public left at 8 p.m., and that no

whistle was blown, on nearing the crossing, by the engine

which appeared to have knocked down and killed her

husband. Beyond this there was substantially no evi-

dence as to how the catastrophe happened. The House
of Lords held that this evidence was not sufficient to

establish the liability of the company for the death

of the plaintiff's husband, for where there is more
than one possible cause of an accident, the onus is

always on the plaintiff to prove that the operating

(«) Davits V. Mann (1843), 10 M. & W. 546 (which forms a par-

ticularly good instance of this principle) ; Tu§ v. Warman (1858), 5

C. B (N. S.) 573 ; Mayor of Colchester v. Brooke {1845), L. R. 7 Q. B. 339.
(x) (1886), 12 App. Cas. 41 ; 56 L. J. Q. B. 229 ; 55 L. T. jcx).

(y) 9 & 10 Vict. c. 93, amended by 27 & 28 Vict. c. 95 ; see ante,

pp. 426 et seq.
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cause was the one for which the defendant would be

liable.

If a person sees that the way he is taking has been a person

rendered manifestly dangerous by the negligence of festiy°daiio'ei-

another, as, for instance, if he is driving and some ob- ""'' coiirse
' '

' o cannot recovor

struction has been left in the road, and he yet chooses from the

•
t 1 ^ ,.-,. ...,,. person causing

to risk the danger, and m domg so is injured, this con- tue danger,

stitutes contributory negligence on his part, so as to

prevent his recovering (;:;). And generally it may be

stated that if the injury complained of is really due

to the plaintiff's omission to use the care which any

reasonable man would have used, this is contributory

negligence (a).

The doctrine of contributory negligence applies The doctrine

equally to a person not competent to take care of ueslicfence

himself

—

e.j., a young child—as to an ordinary person
; g{,'|'i|i'reu\c

for though he himself may not have the capacity to be

guilty of what can be styled negligence, yet if the

person in charge of him could by such reasonable

diligence as is commonly expected of persons having

the care of young children, have avoided the conse-

quence of the negligence of the person doing the

injury, the needful foundation of liability is wanting,

namely, that the negligence, and not something else

which there was no reason to anticipate, should be the

proximate cause (b).

In the same way that a master is liable for the coutributory

negligence of his servant under the maxim, Qui /«ci7 "*g°j!f^^t^

°

j9er alium facit i)er se (c), so the contributory negligence

of the servant will be the contributory negligence of the

master, and prevent him from recovering (d). There

have been some cases going to shew that this principle

(2) Clayards v. Dethick (1848), 12 Q. B. 439; Thom.'pson v. N. E.
Ry. Co. (1862), 31 L. J. Q. B. 194.

(a) Buiterfield v. Forrester (1809), 11 East, 60 ; Davey v. L. cfc S. W.
Ry. Co. (1884), 12 Q. B. D. 70 ; 53 L. J. Q. B. 58 ; 49 L. T. 739.

(b) Pollock's Torts, 472, 473.
(c) Ante, pp. 415-417.
{d) Child V. Hearn (1874), L. R. 9 Ex. 176 ; 43 L. J. Ex. 100 ; Arm-

strong V. L. (& Y. Ry. Co. (1875) L. R. 10 Ex. 47.

2 F
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applies to the case of an injury happening to a person

being conveyed in some vehicle

—

e.g., a ship, a train, or

a stage-coach—and that such person is so identified

with the person having control of the vehicle, that if

the injury to him has occurred through the oootribu-

tory negligence of such person, it is the same as if it

had been his (the passenger's) negligence, and that

therefore he cannot recover (e). This, however, is not

nov/ the law, the House of Lords having, in The Bernina,

The Bernina, MiUs V. Armstrong (/), definitely laid it down that there

Armltr'ong. is uot ueccssarily any such identification. In that

case two ships came into collision, both being to blame,

and the questions involved were whether the repre-

sentatives of (i) the officer in charge, (2) the chief

engineer, who was off duty, and (3), a passenger, could

recover compensation. It was held that (i) the repre-

sentatives of the officer in charge, who was directly

responsible for the navigation of the ship at the time

of the collision, could recover nothing, but that the

representatives of (2) the chief engineer, and (3) the

passenger, were entitled to recover.

(e) Thorogood v. Bryan (1849), 8 C. B. 115.

(/) (1888), 13 App. Cas. I ; 57 L. J. P. 67 ; 58 L. T. 423, This case

distinctly overrules Thorogood v. Bryan (supra).
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PAIIT III.

OF CERTAIN MISCELLANEOUS MATTERS NOT
BEFORE TREATED OF.

CHAPTER L

OF DAMAGES.

The subject of Damages has in the preceding pages

been incidentally mentioned, and in this chapter it is

proposed to give it such special notice as the scope

of the present work admits of. We will consider the Mode of con-

subject in the following order :

—

subject^

1. Damages generally.

2. The measure of damages generally.

3. Damages in some particular oases.

I. The main object of an action is generally to re- 1- damages

c 1 .. 1- T f 1 geuerally.
cover compensation lor the injury complained oi, that

is to say, compensation in respect of some alleged

breach of contract, or for some alleged tort, and this

comnensation is called damages. Damaoes, therefore, Deflnitiou of

have been rightly defined as a pecuniary compensation, dam^fJ^.

recoverable by action, for breach of contract, or in

respect of a tort (a).

Damages may be either liquidated or unliquidated. Difference

By liquidated damages is meant compensation of a fixed liquidated and

amount agreed and decided on between the parties
; by

||ama"et^''^'^

unliquidated damages is meant compensation not so

agreed aad decided upon, but remaining yet to be

ascertained by the means pointed out by law, i.e.,

ordinarily by a jury. Thus, if one person buys goods

of another, and agrees to pay a certain price for them,

(a) Brown's Law Diet. 158.
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Persons may
agi-ee what
shall be
the dama"es.

But the court
will look to

see whether
the sum agreed
to be paid Is

really liqui-

dated damages
or by way ol

penalty.

The court, in

doing- this,

looks to the

true intent

of the parties.

which he neglects to do, this is a case of liquidated

damages, for the parties have agreed on the amount to

be paid, which is fixed and certain ; but if in such a

case the person agreeing to supply the goods neglects

to do so, the buyer here has a claim for damages of an

unliquidated nature, to be estimated and ascertained by
the proper tribunal according to the recognised rules

as to the measure of damages ; and so, also, it is the

same in all actions of tort, such as libel, slander, and

the like—here the person has a claim for unliquidated

damages.

But in the case above mentioned of breach of a con-

tract to supply goods, the parties may, and sometimes do,

at the time of entering into the contract, consider the

possibility of a breach happening, and provide what shall

be the compensation or amount of damages to be paid

to the injured party (5). If this is done, and there is an

agreement on breach to pay a certain sum actually by

way of agreed and liquidated damages, then that amount
is recoverable (c), even though it may exceed the actual

damage sustained (d). In any case such as this, however,

the court looks at the contract with great care, and

the mere fact that the parties have stipulated that, on

breach, a certain sum shall be paid by way of compen-

sation by the one to the other, will not always entitle

that other to recover the exact amount, and this even

although the parties may have expressly stipulated that

the amount agreed to be paid shall be by way of liqui-

dated damages; for in many such cases the sum agreed

to be paid may really be a penal sum, and if it is so,

then the court will not enforce it, but will relieve

against it (c). The court, in doing this, does not at all

interfere Avith the power that persons naturally must
have of estimatinsr their own damages, but what it does

is to seek the real and true intention of the parties (/),

(b) Ward v. Monaghan (1895), 59 J. P. 532 ; 11 T. L. R. 409.
(c) Prict V. Green {1847), 16 M. & W. 346 ; Hinton r. Sparks (1868),

L. 11. 3 C. P. 161 ; 37 L. J. C. P. 8.

(d) Be Earl of Mexhorough & Wood (1883), 47 L. T. 516 ; 47 J. P. 151.

(e) Kemble v. Farren (1829), 6 Bing. 141.

(/) Keating, J., in Lea v. Whitaker (1873), L. R. 8 C. P. 73; Wallis

V. Smith (1S83), 21 Ch. D. 243, 52 L. J. Ch. 145 ; 47 L. T. 389.
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not being bound down by the mere words used by them,

but looking at the Avhole instrument to arrive at the

true construction. Thus, in the case (ah-eady quoted)

of Kemhh v. Farrcn (g), the defendant had engaged with K<mMe v.

the plaintiff to perform as a comedian at the plaintiff's

theatre for a fixed time at a certain remuneration, and

it was mutually agreed that if either of the parties

should neglect or refuse to fulfil the agreement, or any

part of it, such, party should pay to the other the sum
of ^1000, which was thereby declared between the

parties to be liquidated and ascertained damages, and

not a penalty or penal sum, or in the nature thereof.

Yet the court held that the stipulated sum of ^rooo
was in the nature of a penalty, and therefore not

recoverable, but that unliquidated damages only were

recoverable. It was indeed but a penalty in the disguise

of liquidated damages ; for it was to be paid on breach

equally by either party, and it was evident that had the

breach been by the plaintiff', the utmost extent of the

damage sustained by the defendant would have been

the fixed remuneration he was to be paid during the

time agreed upon, and not such a sum as this. Had
this sum been stipulated to be paid only on breach by

the defendant, then, as the injury suffered by the plain-

tiff would manifestly have been of an uncertain nature

and amount, the stipulation might have been construed

as liquidated damages and good ; for the rule has been

laid down that where the damage is entirely uncertain,

and the parties agree on a definite, and not unreason-

able sum by way of liquidated damages, then that sum
will be so construed, and will be recoverable (h).

Where a sum is expressed in an agreement to be Effect of

^
. ., 1, •i/-\i ppecifying- that

a penalty, it will, as a rule, but not necessarily (t), beasumngreed

(g) 6 Bing. 141.

(h) Per Coleridge, J., in Reynolds v. Bridge (1856), 6 E. & B. 541 ;

Mercer v. Irving (1858), 27 L. J. Q. B. 291 ; per Jessel, M.R., in Wallis

V, Smith (1883), 21" Ch. D. 258 ; 52 L. J. Ch. 149 ; 47 L. T. 389. See
further, as to when a provision will be construed to be in the nature of a
penalty Protector Endoivment Loan Co. v. Grice (1880), 5 Q. B. D. 596 ;

49 L. J. Q. B. 812; 43 L. T. 564; Catton v. Bennett (1885), 51

L. T. 70.

(t) Re White and Arthur (1901), 84 L. T. 594 ; 50 W. R. 81.
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Intention.

SO considered, and on breach tlie action must generally

be brought for unliquidated damages, and not for the

fixed amount (j). It has been held that where the

real damages would be extremely difficult to arrive at,

a sum stipulated to be paid, although mentioned as a

penalty, may be construed and recovered as liquidated

damages (k). Whether a sum agreed to be paid is really

a penalty, or liquidated and ascertained damages, is in

fact a question of law to be decided by the judge upon

a consideration of the whole instrument (/), even if the

sum is called liquidated damages in the contract (m).

It appears that no more than the amount of penalty

and costs can be recovered on a bond, because the

penalty ascertains the extreme damages by the con-

sent of the parties, and upon payment of the penalty

and costs the court will order satisfaction to be acknow-

ledged. But where the penalty is contained in any other

instrument than a bond, it is optional for the plaintiff

to sue in default for the penalty, or to proceed upon the

contract ; and if he adopt the latter course, he is not

restricted, in the amount that he may recover, to the

sum named as the penalty, but may recover a sum
exceeding it (n).

'' AVhere it is doubtful from the terms of the con-

tract whether the parties meant that the sum should

be a penalty or liquidated damages, the inclination of

the court will be to view it as a penalty. But the

mere largeness of the amount fixed will not per se be

sufficient reason for holding it to be so " (o). It is for

the court to decide, upon a consideration of the whole

instrument, whether a sum stipulated to be paid is a

penalty or liquidated damages, and the principle to

guide the court is the real intention of the parties, to

be ascertained from the language they have used (p).

Where a sum of money is made payable by instalments,

(j) Smith V. Dickenson (1849), 3 B. & P. 630.

(k) Sainter v. Ferguson (1804), 7 C. B. 716.

(I) Ibid.

\m) Bradley v. Walsh (1903), 88 L. T. 7t,7-

\n) Mayne on Damages, 257, 258. (0) Ibid., 156.

(p) Ibid., 155 ; Re Earl of Mcxboroiigh <b Wood (1883), 47" L. T. 516.
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and there is a provision that upon default of any one

instalment the whole money shall become due, this is

not a penalty (q).

Where a person covenants not to do a certain act, covenant not

, am
pay

I

amount,

he cannot elect to do the act, or omit to do it, as the

case may be, and make the payment ; and this is so

whether the amount stipulated to be paid is a penalty

or liquidated damages (r). In such a case, however,

the aggrieved party is not entitled both to recover

damages and to have an injunction, but he must elect

between the two remedies (s).

Wherever there has been actually what the law wherever
. , . . • T 1 nn • • there has been

considers an injury committed, the party suiiermg it what the law

must always be entitled to maintain an action, for !:°°f'f"!^
"^

every iniury imports damage, although it does not there must be
'- o ' o ^ ri"ht of

really cost the party anything (t) ; but, of course, some 'action for it,

injuries may entitle a person to a very different amount
of damages from what others would. In some cases Differences

clearly the party complaining may have sustained no nominal,

substantial damage, e g., in the case of a breach of a
f^g^Yali''

^^^

contract to buy goods where the price of the goods has tiamages.

afterwards gone up, for here there has been no loss to

the vendor, and it will be the duty of the judge to direct

the jury to award only nominal damages (lo). In other

cases proof may be given of an injury possibly causing

some damage, not necessarily nominal, but which

cannot be estimated except by ordinary opinion and

judgment, e.g., in an action against a banker for not

honouring his customer's cheque, where no specific

harm can be shewn to have resulted (v). In other

(q) Per Bramwell and Brett, L.JJ., in Protector Endowment Loan
Co. V. Grice (i88o), 5 Q. B. D. 596 ; 49 L. J. Q. B. 812 ; 43 L. T. 564.

(r) See Inclermaur and Thwaites' Manual of Equity, 414, 41 5-

(5) General Accident Assurance Corforation v. Noel (1902), i K. B.

377 ; 71 L. J. K. B. 236 ; 86 L. T. 555.
~

«) See Ashhy v. \Yhit,e {1703), i S, L. C. 231 ; Lord Raym. 938 ; ante,

PP-3. 4-

(it) Mayne on Damages, 4, 5.

(i') See a.s to such actions, per Cresswell, J., in Rolin v. Steward

(1854), 14 C. B, 605 ; LariQS v, Gurety (1874), L. R. 5 P. C. 34.6 ;
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rrovision of
Order xlviii.

rule I.

cases there are what are called special damages, that

is, substantial and real damage, reasonably or probably

caused by the act of the defendant. In our second

division of the subject of damages, the general rules

to be followed by the jury in assessing these special

damages will be noticed (iv).

When a person has suffered injury from the tortious

act of another, and has brought an action and recovered

damages for it, he cannot, on further damage resulting

to him from the same tortious act, bring another action,

for it is all presumed to have been contemplated in the

original action. Thus, if A. has met with a railway

accident, and recovered damages for it, and afterwards

the injury turns out more serious, still he cannot bring

a fresh action (x).

It has been stated that the main object of an action

is generally to recover compensation for the injury

complained of (y), but this is not invaribly so ; for

instance, an action may be brought for an injunction

against the commission or continuance of some act by

the defendant, such as waste, and although damages

may be claimed for the injury already done, yet some-

times the injunction is what is particularly desired.

Two cases in which the action need not mainly be for

damages may specially be mentioned, viz.: (i) In any

action in respect of the wrongful detention of goods or

chattels, the plaintiff may, on a verdict being given for

him, apply to the court or a judge to order execution

to issue for the return of the particular goods, with-

out giving to defendant the option of retaining them
on paying their value, and the court may, at discre-

tion, so order (z). (2) Under the Sale of Goods Act,

Marzetti v. Williams (1830), i B. & A. 415 ; Morris v. London &
Westminster Bank (1885), i C. & E. 498 ; Broom's Coins. 84, 85.

{w) Post, p. 458.
(x) Per Best, C.J., Richardson v. Mellish {182^), 2 Bing. 240. Compare

this with the case of Darley Main Colliery Co. v. Mitchell, ante, p. 335.
The principle of that decision was that a new tortious act had in fact

been committed.

[y) Ante, p. 451.
(z) Order xlviii. rule i, in substitution for the now repealed pro-

vision of 17 & 18 Vict. c. 125, s. 78 ; see also ante, p. 363.
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1893 (a), the court has power to order the specific Provision of

performance of contracts for the sale of goods. This ^"^^^ 1893!'°
^

provision has akeady been referred to in a previous

part of this work (h).

A person against whom damages are awarded is, of Liability of an

course, liable to have the judgment fully enforced fidudnistrator

against him by execution; but in the case of an executor '" ^^ action,

or administrator defendant, although he is personally

liable for the costs, yet he is not for the damages, but

only his testator's or intestate's estate, unless he has set

up some defence he knew to be false, when on default

of the estate he will be personally liable. He will,

however, be personally liable to the fullest extent when
he has in writing, for valuable consideration, agreed to

pay his testator's or intestate's debt (c), e.f/., where, in

consideration of the creditor forbearing to take pro-

ceedings for the administration of the estate by the

court, the executor promises personally to see him paid;

or when he is sued on some contract he has himself

entered into, e.g., where he gave instructions for the

funeral, he will be personally liable. If an executor or

administrator sues and fails in the action, he will be

liable for costs in the same way as an ordinary plaintiff,

unless the court otherwise orders (d).

Damages are, generally speaking, assessed by a jury, Assessment of

but when they are really and substantially a matter of
*^'''™^°®*-

calculation

—

e.g., in cases of complicated accounts be-

tween the parties that cannot be conveniently disposed

of by a jury in the ordinary way—they may be referred

(a) 56 & 57 Vict. c. 71, s. 52.

(b) Ante, p. 108. Originally Courts of Law had no power of giving

specific delivery of chattels. But the Court of Chancery had long had
such a power, though only when the chattel was of some special and
peculiar value, for which damages would not compensate (see Pusey v.

Pusey, and Duke of Somerset v. Cookson, i White & Tudor's Leading
Cases in Equity, 454, 455, and notes). It will be observed that the

statutory powers given to the Courts of Law are quite irrespective of

any special or peculiar value in the chattel. Under the Judicature

Act, 1873, any division of the Court can give specific delivery of chattels,

either under these Acts, or on the principle of special and peculiar

value formerly acted on by the Court of Chancery.
(c) Ante, p. 51.

(d) ^ &, 4 VVm. IV. c. 42, s. 31.
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for assessment to one of the masters of the court, or

to an official or special referee (e). In all cases in

which damages are to be assessed (whether at the trial

or on an inquiry or reference after interlocutory judg-
ment), they are calculated not merely down to the date

of the issuing of the writ, but down to the date of tlie

assessment (/).

2. The mensure 2. Jurics in asscssiu^ damages are bound by certain
of damages itii i -i i i-i • n

generally. establishea and recognised rules, which are pointed out

to them by the judge in summing up the case, which

rules constitute the scale or measure of damages in an

action. Some of these rules equally apply whether the

action is founded upon contract or upon tort, and some
particularly to each class of action.

Damages must The first and most important rule which applies to

remote. ^H actious is, that the damages must not be too remote,

but must be the natural and probable result of the

defendant's wrongful act (g). "Damage is said to be

too remote when, although arising out of the cause of

action, it does not so immediately and necessarily flow

from it as that the offending party can be made respon-

sible for it " (A).

What is meant One or two illustrations will explain what is meant
^ '^' by this rule, and, firstly, as an instance of its application

in an action of contract, we may take the important

Hadiey v. casc of Haclky V. Baxenclalc (i), which it has been said
Baxendaie.

^^^^ ^ ^^^^ intended to settle the law upon the sub-

ject {j). In that case the facts were shortly as follows :

The plaintiffs were mill-owners, and the crank shaft of

the steam-enofino which worked their mill bein^ broken,

they sent a servant to the office of the defendants, who
were common carriers, who informed the clerk, at

their office, that the shaft must be sent at once, the

(e) See Indermaur's Manual of Practice, 78.

(/) Order xxxvi. rule 58.

Ig) See per Patteson, J., in Kdhj v. Partington (1822), 5 B. & A. 645.

(h) Mayne on Damage.'^, 48.

(i) (1854), 9 Ex. 343. See &ho TJiol v. Henderson (i^Si),S Q. B. D. 457.

(j) Per Pollock, Cl^B., in Wilson v. Newport Dock Co. (1866), L. R.

I Ex. 189.
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mill being stopped for want of it,, and the clerk told

him in reply, that if it were sent any day before twelve

o'clock it would be delivered the following day.

Accordingly the shaft was entrusted to the defendants

to carry, and the carriage paid, but through the defen-

dants' neglect it was not deUvered in the proper time,

and the working of the mill was therefore stopped for

several days. The plaintiffs contended that, in estima-

ting the damages, the jury should consider not merely
what it would have cost to have procured another

shaft, but that the loss of profits caused by the stoppage

of the mill should be taken into account ; but the

court decided that this was not so, for that the rule is,

that the damages in respect of breach of contract must
be such as may fairly and reasonably be considered

as either arising naturally from the breach, or to have
been in the contemplation of both parties at the time

they made the contract, as the probable result of the

breach of it. Here the mere fact of what the servant

had told the clerk, in the absence of any express or

implied contract on the carrier's part that special dili-

gence should be t^en on that account, was not sufficient

to make this loss of profits damages that might reason-

ably be expected to flow from the breach. With regard

to this case, it should also be mentioned that, even had

the person who delivered the shaft then informed the

carriers that loss of profits would ensue from any delay,

they would not thereby have been liable in respect of

such loss of profits, because being common carriers,

they were bound to receive the shaft to carry. The Difficulty of

rule that damages must not be too remote is, indeed, the'ruie'aTto*

in cases of this kind, most difficult of application, and remoteness of

, .
^ \ damages.

it is very hard, if not impossible, to reconcile all the de-

cisions in which the fact of notice, or knowledo-e of some
special circumstances, has been held sufficient to render

damao^es arisinsf froin it recoverable as not beino- too

remote, and different rules have been laid down upon
this point ; thus in one case :

" The damages are to be

what would be the natural consequences of a breach

under circumstances which both parties were aware
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of " (l) ; but this rule would appear too wide viewed

by the side of the following one: "The knowledge must

be brought home to the party sought to be charged,

under such circumstances that he must know that the

person he contracts with reasonably believes that he

accepts the contract with the special conditions "
(/).

Correct rule. The corrcct rule appears to be, that where there are

any special circumstances connected with a contract

which may cause special damage to follow if it is

broken, mere notice of such special circumstances given

to one party will not render him liable for the special

damage, unless it can be inferred from the whole trans-

action that he consented to become liable for such

special damage ; and that if the person has an option

to refuse to enter into the contract, but still after such

notice enters into it, this will be evidence that he

accepted the additional risk in case of breach (m).

Keiii/v. The case of Kell)/ v. Partivrjton (n) furnishes an
aituiffton.

illustration of the rule against remoteness of damages,

arising in an action of tort. That was an action by

a servant for slander, the words not being actionable

in themselves, and the plaintiff sought to prove, as

damages, the fact that, in consequence of the slander,

a third person had refused to employ her, which he

otherwise would have done ; but the court held that

as the words which were made use of were not such

as would have naturally led to such a result, such

damages were too remote. So, to take another in-

shftrpv. stance, in Sharp v. Powell (0), the facts were, that the
I'owdl.

[k) Per Blackburn, J., in Cory v. Thames Ironworks Co. (1868), L. R.

3 Q. B. 186.

(Z) Per Willes, J., in British Columbia Sawmills v. Nettleship (1869),

L. R. 4 C. P. 509.

(m) Mayne on Damages, 46 ; and see the case of Hadley v. Baxen-
dale, and subsequent cases on the subject collected and dealt with in

Mayne on Damages, 12-48.

(n) (1834), 5 B. & A. 645.
(o) (1872), L. R. 7 C. P. 253 ; 41 L. J. C. P. 95 ; 20 W. R. 584 ; see

also Miller v. David (1874), L. R. 9 C. P. 126 ; Chamberlain v. Boyd
(1883), II Q. B. D. 407 ; 52 L. J. Q. B. 277. As a recent case in which
the question was discussed of whether damages alleged, and proved,

were too remote, see Wilkinson v. Downton (1897), 2 Q. B. 57 ; 66
L. J. Q. B. 493 ; 76 L. T. 493 ; ante, p. 6. See also Dulieu v. White,

(1901), 2 K. B. 669 ; 60 L. J. K. B. 837 ; 85 L. T. 126.
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defendant's servant wrongfully washed a van in a

public street, and the water ran dawn a gutter, and
would have run down a drain had it not been ob-

structed by ice, of which fact he was not shewn to be

aware. As it was, the water spread over the road and
formed a sheet of ice, on which the plaintiff's horse

fell and was injured. It was held that the defendant

was not liable for this damage, as it was not the

natural consequence of his servant's act, for in the

ordinary course of events the water might have been

expected to properly pass away.

In actions on contract the measure of damages does in actions ex

not depend upon the motives which led the defendant moth^es of tue

to break the contract, for, however evil his intention defendant
cannot affect

may have been in breaking it, that fact cannot be the damages,

taken into consideration. Thus, the defendant may,

from motives of annoyance, or even worse, have re-

fused to pay a debt due until actually compelled to

do so, yet all that can be recovered is the amount of

the debt, with interest in some cases {p), which will

presently be noticed. To this rule, however, there is Except in

. o , If • (• 'oreacli of
one exception, viz., an action tor breach oi promise oi promise of

marriage, which, though strictly speaking an action on "»»"'''i§<^-

a contract, yet so strongly pertains to a tort, that the

motives of the defendant in committing the breach,

and his conduct, are often a most important point, as

also his position in life {q). In this action, therefore,

the principles stated in the next paragraph will gene-

rally apply.

In actions of tort, the motives of the defendant in But it is

committing the tortious act are all-important, for in actions f.c

such actions any species of aggravation will give ground ''*^"''^''-

for additional damages {r). Thus, suppose two assaults

are committed, the one perhaps unintentionally, or at

any rate hastily, or under circumstances of a somewhat
excusable nature, and the other premeditated and

fully intended, and perhaps accompanied with insult-

(p) Mayne on Damages, 43, 44 ; fost, pp. 463, 464.

(5) Ibid., 43. (r) Ibid., 44, 45.
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ing or opprobrious expressions, or other circumstances

of aggravation ; in the latter case very much heavier

damages will be given than in the former, although

practically the plaintiff may not have sustained any

greater or more substantial injury than in the other

case. Instances might be multiplied to any extent,

for almost every action of tort will be found to con-

stitute an instance in itself more or less striking.

A jury, therefore, in assessing damages in tort, are

governed by far looser principles than in contract (s)

;

and in many cases of tort the jury are justified in

giving damages quite beyond any possible injury

sustained by the plaintiff, on the ground that the

action is brought to a certain extent as a public

example, and damages, when so awarded, are styled

exemplary or vindictive damages {t). As an instance

of this an action for seduction may be particularly

mentioned (»)•

It was formerly laid down as a rule in actions of

tort, that not only must the damage be the natural

and probable result of the defendant's act, but also

that the wrongful act of a third person, even although

it might be the natural and probable result of the de-

fendant's act, could never be taken into consideration

in assessing the damages against the defendant ; or, in

other words, the damages must be the natural and

legal consequence of the defendant's act {v). The

practical working of this rule may be well illustrated

by an extreme case. Suppose that the defendant had

slandered the plaintiff openly before a number of people,

by using Avords leading them to believe the plaintiff

guilty of some such disgraceful action that they might

naturally have been expected to set upon him and ill-

use him in consequence of their belief in such words,

(s) Mayne on D mages, 43, 44; post, pp. 463, 464.
{t) Emblem v. Myers (1861), 30 L. J. Ex. 71 ; Bell v. Midlavd By.

Co. (1 861), 30 L. J. C. P. 273.

(m) Per Wilmot, C.J., in Tidlidge v. Wade (1764), 3 Wils. 18. As to

actions of seduction, see ante, pp. 406, 407.

(y) Vicars v. Wilcocks (1806), 2 S. L. C. 521 ; 8 East, i ; Morris v.

Langdale (1807), 2 B. & P. 284.
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as, for example, hy putting him in an adjacent pond
;

and suppose this to have been not only what might

have been expected, but also what actually occurred,

yet as such an act was certainly an unlawful one on

the part of such third persons, it could not have been

taken into account by the jury in estimating the

amount of the damages, as though under the circum-

stances the natural, it was not the legal consequence

of the act (v:). This former rule was manifestly unjust,

and must now be taken as clearly not laAv (x).

In actions on contract interest may properly be when interest

awarded by the jury as increasing the amount of the

damages in some cases, thous^h not in all, for the law

does not allow interest unless the right to it is given

by statute, or contract, or the law merchant (,y), though

it may also sometimes be recovered as damages for the

wrongful withholding of money (z). That interest is

allowed in the case of bills of exchange and promissory

notes has been noticed in considering those instru-

ments (ff) ; also interest may, of course, be recovered

where there has been an express contract to pay it, or

where a contract can be implied to that effect, as from

the custom of a banking-house, known to the defendant,

or where it has been paid in like previous trans-

actions between the parties ; also where a bill or note

has been agreed by the defendant to be given for a

debt, and not given, the plaintiff may recover interest

from the time it would have become due if given,

because then it would have itself carried interest (h).

By the Civil Procedure Act, 1833 (c), upon all debts or

(w) See per Lord Wensleydale, in Lynch v. Knight (1861), 9 H. L.

Cas. 577.
(x) Lynch v. Knight (1861), 9 H. L. Cas. 577 ; Knight v Gibbs (1834),

I A. & E. 43 ; Green v. Button (1835), 2 C. M. & R. 707 ; Lumley v. Gye

(1853), 22 L. J. Q. B. 463 (the facts of which latter case are set out ante,

p. 410) ; M'Mahon v. Field (1881), 7 Q. B. D. 591 ; 50 L. J. Q. B. 552 ;

45 L. T. 381 ; Franraise des Asphaltes v. Farrell (1885), i C. & E. 563 ;

notes to Vicars y. Wilcocks, 2 S. L. C. 523-557, and cases cited and
referred to.

iy) Be Gasman {1S81), i7Ch. D. 771 ; 50 L. J. Ch. 624; 29 W. R. 793.
(z) Webster v. British Empire Jilutual Life Assurance Co. (1880), 15

Ch. D. 169 ; 49 L. J. Ch. 769 ; 28 W. R. 818.

(a) Ante, p. 195. (6) Mayne on Damages, 166, 260.

(c) 3 & 4 Wm. IV. c. 42.
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Sect. 29.

I'lovisiou of sums Certain, payable at a certain time or otherwise,

c.^2,s^^[ t,he jury, on tlie trial of any issue, or on any inquisition

of damages, may, if they think fit, allow interest to a

creditor at a rate not exceeding^ the current rate of

interest, from the time when such debts or sums
certain were payable, if such debts or sums be

payable by virtue of some written instrument at a

certain time {d), or if payable otherwise, then from the

time when demand of payment shall have been made
in writing, so as such demand shall give notice to the

debtor that interest will be claimed from the date of

such demand until the time of payment {c). It is also

provided that the jury on the trial of any issue, or on

any inquisition of damages, may, if they shall think fit,

give damag-es, in the nature of interest, over and

above the value of the goods, in actions for wrongful

conversion or trespass to goods, and also over and

above all money recoverable on policies of insurance

made after the Act (/).

A judgment of the High Court carries interest of

4 per cent, from its date (g), and where costs are given

by a judgment or order, and taxed, interest on such

costs runs from the date of the judgment or order,

and not merely from the date of the taxing-master's

certificate (A). A County Court judgment does not

carry interest (i).

There are some few cases in which it has been pro-

vided by statute that double or treble damages shall

be recoverable, e.g., in the case of a wrongful distress

for rent where no rent was actually due, the party so

wrongfully distraining forfeits double the value of the

Interest on
judgment
(le))t.

Double and
treble

diimages.

{d) See Ee Horner, Fooks v. Horner (1896), 2 Ch. 188 ; 6q L. J. Ch.

694 ; 74 L. T. 686.

(e) 3 & 4 Wm. IV. c. 42, s. 28. See Mayne on Damages, 176.

(/) Sect. 29. See hereon Webster v. British Empire Mutual Life

Assurance Co. (1880), 15 Ch. D. 169 ; 49 L. J. Ch. 769 ; 28 W. R. 818.

(gf) I & 2 Vict. c. no, s. 17.

(h) Re London Wharfing cfc Warehousing Co. (1885), 54 L. J. Ch. 1137 ;

30 W. R. 836 ; 53 L. T. 112 ; Taylor v. Roe (1894), i Ch. 413; 63 L.

J. Ch. 282 ; 70 L. T. 232.

(i) Reg. v. Essex County Court Judge (1887), 18 Q. B. D. 704, 56
L. J. Q. B. 31S ; 57 L. T. 643 ; 35 W. R. 511.
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chattels distrained on, together with full costs of

suit (A,'),

3. Damaoes in every particular case depend more 3- Damages
, , , ,

^ -, nin some par-
or less on the general rules as to the measure 01 ticuiar cases,

damages laid down in the preceding pages.

Where, on a contract for the sale of land, it turns Damages

out that the vendor has no valid title to convey to the Tpurciiaser
^

purchaser, naturally the latter has a rio-ht of action "^^ '''^^^'^'^ °* *
ir ' -J o

_ contract to

asfainst the former for breach of contract, and he is st-ii lami.

entitled to recover as his damages any expenses he has ««'" v.

properly mcurred m mvestigatmg the title, and also,

if he has paid a deposit, such deposit and interest

thereon, but he is not entitled to recover anything for

expenses incurred purely on his own behalf, and not

actually necessary, e.g., surveying the estate, nor any

expense he has incurred before the proper time for

doing so, e.g., the preparing of the conveyance in

anticipation of the title being satisfactory. There may,

however, in some cases, be circumstances justifying an

action for fraud and deceit, instead of an action for

breach of contract, Avhich will enable the purchaser to

recover substantial damages, e.g., if it can be shewn that

the vendor knew he had no title and no means of

acquiring: it (I). And if a vendor of land can convey, ^«i/ v-

but refuses and neglects so to do, or to do anythmg

that he reasonably and properly can, and should, to

bring about completion, then in an action for breach

of contract, in addition to the ordinary damages, the

purchaser can recover some reasonable damages for

the loss of his bargain (?»). This does not mean that

he necessarily can recover all profit he could have

(k) 2 Wm. & M., sess. i, c. 5, s. 5.

(Z) Fhireau v. Thornhill (1780), 2 W. Bl. 1078 ; Bain v. Fothergill

(1874), L. R. 7 H. L. 158 ; 43 L. J. Ex. 243 ; Bowe v. School Board for

London (1887), 36 Ch. D. 619 ; 57 L. T. 182. The old case of Hopkins

V. Grazebrook (1826), 6 B. & C. 31, is overruled by Bain v. Fothergill

(supra), and the case of Engel v. Fitch (1868), 37 L. J. Q. B. 145, must
be considered a doubtful authority, and is questioned in Bain v. Fother-

gill (supra). It is therefore safest to consider Engel v. Filch as not being

a binding authority, and that the law is correctly stated above.

(m) Daij V. Singleton (1899), 2 Ch. 320 ; 68 L. J. Ch. 593 ; 81 L. T.

306; Jones V. Gardiner (1902), i Ch. 191.

2 G
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OF DAMAGES.

made on a re -sale, tliougli the fact that he has agreed

to re-sell at a profit may constitute evidence in sup-

port of his claim to reasonable damages, which claim

would apparently be based on the difference between

what he agreed to give for the property, and what it

is actually worth.

In an action against a purchaser of land for refusing

to complete as he should have done, the damages that

the plaintiff is entitled to recover are not the full price

agreed to be paid, or the value of the land, but the

loss he has actually sustained by the defendant's breach

of contract, which will in most cases be the expenses

the plaintiff has been put to, and any special incon-

venience he has suffered, and the difference between

the price agreed upon and the sum produced on a re-

sale (n). Under the ordinary stipulation, that if the

purchaser fails to comply with the conditions of sale

the deposit shall be forfeited to the vendor, the vendor

is entitled to forfeit it on such an event (o) ; this does

not, however, preclude him from bringing an action

against the vendee also, but if he does so, the amount
of the deposit will be taken into account in calculating

the damage (p).

Where an action is, during the continuance of a

lease, brought by the landlord for breach of a cove-

nant to repair, the measure of damages is generally

considered to be the real injury that has been done to

the reversion (q) ; but if the lease has actually expired,

then the measure of damages will ordinarily be Avhat it

has cost, or would cost, to put the premises in proper

repair in accordance with the covenant (r).

In the case of trespass or other injury done to land,

the actual occupier of it is naturally the person entitled

{n) Laird v. Pym (1841), 7 M. & W. 474.
(0) Hinton v. Sparkes (1868), L. R. 3 C. P. 161.

(p) Ockenden v. Henly (1858), 27 L. J. Q. B. 371.

(q) Mayne on Damages, 280 ; Whitham v. Kershaw (1886), 16 Q. B. D.
613 ; 34 W. R. 340 ; =;4 L. T. 124. See also and compare Conquest v.

Ebbetts (1896), A. C. 490 ; 65 L. J. Ch. 808 ; 75 L. T. 36.

(r) Mayne on Damages, 285.
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to brine an action, but if the iniury is one of a perma- be recovered,

-
^

-
'^ y , ir^T. "^0*^ by the

nent nature that tends to depreciate the value 01 the occupier and

inheritance as well as the immediate ownership, not
*|o*nerr'^

only may the occupier sue, but also the reversioner (s).

This is well instanced by the case of injury done

to trees, where the occupier Avould have his right of

action in respect of the loss of shade from them, and

the reversioner for the loss of the timber (i^). And if

the reversioner would have a right of action for

damages in respect of the injury done to his reversion,

ordinarily he may also sue for an injunction to restrain

the doingf of the act, but he must shew that his rever-

sionary property has been, or will be, injured (u).

With regard to a contract for the sale and purchase Damages

of goods, the Sale of Goods Act, 1893 (a:), provides against'a

that on breach by the buyer, the measure of damages
jJoodTfor

°^

is the estimated loss directly and naturally resulting bre:ich of

contract

in the ordinary course of events from the buyer's

breach of contract, and that where there is an available

market for the goods in question, the measure of

damage is primd facie to be ascertained by the differ-

ence between the contract price and the market or

current price at the time when the goods ought to

have been accepted by the buyer, or, if no time was

fixed for acceptance, then at the time of the refusal

to accept (y). If, however, there is not merely a con-

tract for the sale of goods, but the property in them

has actually passed to the buyer (z), although they

may not have been delivered, or if the price was pay-

able on a stated day which has gone by, the seller

may recover the full price agreed to be paid by the

buyer (a).

The Sale of Goods Act, 1893, also provides that

(s) Jesser v. Gifford (1767), 4 Burr. 2141.

(t) See Bedingfield v. Onslow (1697), 3 Lev. 209. See ante, p. 330.

(m) Cooper v. Crabtree (1882), 19 Ch. D. 193 ; 51 L. J. Q. B. 544.

(z) 56 & 57 Vict. c. 71.

(y) Sect. 50.

(z) As to when the property in goods passes, see ante, pp. 93-98.
(a) 56 & 57 Vict. c. 71, s. 49.
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in an action by the buyer of goods against the

seller for not delivering them, the measure of dam-
ages is the estimated loss directly and naturally

resulting in the ordinary course of events from the

seller's breach of contract, and that where there is

an available market for the goods in question, the

measure of damage is j:>rM?i(t fade to be ascertained

by the difference between the contract price and the

market or current price of the goods at the time when
they ought to have been delivered, or, if no time was

fixed, then from the time of refusal to deliver (&).

If, however, the goods are of such a kind that they are

not procurable in the market, or not at or about the

time of the breach, then some other evidence must be

given to shew what their value was at the time when
the contract was broken ; and a variety of circum-

stances may be looked at to arrive at an answer to the

question, What was the article worth at the time ? (c).

Then, ascertaining in some way that value, the measure

of damage is the difference between the contract price

and such value. A buyer cannot recover the loss of

profit which he would have made by carrying out a

contract for re-sale at a higher price, made in the

interval between the first contract and the time for

delivering {d). This rule applies equally in the case

of the sale of an unmanufactured article (c). Still

the price that would have been obtained on a re-sale

may be evidence of the value of the goods (/). And,

notwithstanding the rule above stated, where a chattel

is bought for a particular purpose of which the seller

knows, and for which he expressly sells the article

—

c.(j., to enable the buyer to carry out a sub-contract

—on breach, loss of profit may be recovered as well

as any damages the buyer may have to pay through

not carrying out his contract {g).

(6) 56 & 57 Vict. c. 71, s. 51. (c) Mayne on Damages, 189.

(A) Ibid., 189. See also, as showing that the general rule may be
departed from in some cases through the conduct of the defendant
himself, OgU v. Earl Vane (1868), L. R. 3 Q. B. 272.

(e) Tredegar Iron tfc Coal Co. v. Gielgud (1885), i C. & E. 27.

(/) Stroud V. Austin (1885), i C. & E. 119 ; Mayne on Damages, 190.

{g) Hydraulic Engineering Co. v. 3IcHaffie (1869), L. P. 4 Q. B. 670 ;
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With regard to an action for the breach of any Damages

warranty on a sale of goods, the Sale of Goods Act, cases^ofVeacii

1893, provides that the measure of damages is the "^ w=i"'*i*^J'-

estimated loss directly and naturally resulting in the

ordinary course of events from the breach of Avarranty,

and that in the case of breach of warranty of quality,

the loss is primd facie the difference between the

value of the goods at the time of delivery to the

buyer, and the value they Avould have had if they had

answered to the warranty (7t). This of course means
that this is the measure of damages where the goods

have not been returned ; and ordinarily the buyer

has no right to return them {i), but he may have such

a right by express agreement, or the seller may assent

to their being returned. In such cases as this, if the

buyer has not paid the price, then, if he has not suf-

fered any special injury, he will be entitled to nominal

damages only, and if he has paid the price and

suffered no injury beyond that, then the measure of

damages will be the price paid QS).

If a carrier is guilty of delay in carrying either Damages

passens^ers or snoods, he is liable for the natural conse- »'ecovenibie
i. o p ' against a

quences of his neglect. Thus, where the contract is carrier lor

to carry a passenger, a failure to do so entitles him to ''^'

procure another conveyance, if it was reasonable so to

do, and to charge the carrier with the expense of

the substituted conveyance, and with all other expenses

necessarily and properly incurred (/). As regards the

carriage of goods, where the result of the delay is carriage of

absolutely to destroy them, if their nature was known ^°°'^^"

to the carrier, the whole value is recoverable ; and in

the case of goods sent by land, which are or may be

supposed to be consigned for immediate sale, the de-

faulting carrier is liable for any diminution in their

value caused by a fall in the ordinary market price.

But in the case of goods sent by a long sea-voyage, no

27 W. R. 221 ; Hamilton v. Magill, 12 L. R. Ir. 186 ; Grehert-Borgnis
V. Nugent (1885), 15 Q. B. D. 85 ; 54 L. J. Q. B. 511.

(/») 56 & 57 Vict. c. 71, s. 53. (i) Ante, p. 109.
(k) Mayne on Damages, 204. (I) Ibid., 319.
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such ground of damage is allowed, but only interest on

the invoice price of the goods is recoverable (m); and the

carrier can neverbe liable for loss of profiton some special

contract lost through the delay in carriage, unless such

special contract was communicated to him, and he had

contracted to be answerable for such special damage (n).

AVith regard to actions against carriers of passengers

for some personal injury caused by the defendant's

negligence, the measure of damages consists in the

substantial injury the plaintiff has suffered by the

expenses of his cure, his loss of time and consequent

injury to his business, and his inability to continue

that business, and the general pain and discomfort

he has been put to (o). The fact of the plaintiff

having through an insurance received compensation

for his accident, cannot be set up by the defendant in

reduction of damages (p),

With regard to actions brought under the provisions

of the Fatal Accidents Act, 1846 (q), the rule has been

stated to be that " the damages should be calculated

in reference to a reasonable expectation of pecuniary

benefit, as of right or otherwise, from the continuance of

the life " {r), which means that the jury cannot speculate

on mere probabilities of advantages that might possibly

have ensued to the persons for whose benefit the action

is brought, nor can they look to the grief caused such

persons by the death, but they may consider the fair

loss of comforts and conveniences to such parties

through the death, for this is fairly within the pecu-

niary loss for which the action is brought (s). And

(m) Mayne on Damages, 320.

(71) Home V. Midland Ry. Co. (1871 ), L. R. 8 C. P. 131 ; 42 L. J. C. P. 59.

(0) Mayne on Damages, 488, 489 ; and see, as to how far this prin-

ciple will be extended, Armsworth v. «S'. E. By. Co. (1865), 11 Jur. 760;
Phillips V. L. & S. W. By. Co. (1880), 5 C. P. D. 280; 49 L. J. C. P.

233 ; 42 L. T. 6.

(p) Bradhurn \. G. W. By. (1875), L. R. 10 Ex. i ; 44 L. J. Ex. 9.

(q) 9 & 10 Vict. c. g2> ^s to the provisions of which see ante, pp. 426-
428.

(r) Per cur. Franklin v. S. E. By. Go. (1858), 3 H. & N. 211. See
as an illustration of the above rule, Harrison v. L. & N. W. By. Go.

(i88s), I C. & E. 540.

(5) Franklin v. S. E. By. Go. (1858), 3 H. & N. 211.
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in calculating this pecuniary loss the jury may con-

sider any reasonable probabilities of pecuniary benefit

capable of being estimated in money, e.g., that the

deceased, who had been in the habit of contributing

towards the support of a relative, for whose benefit

the action is brouoht, would have continued to have

done so {t). In awarding damages under this Act lusiirance.

it used to be the law that if the deceased was insured,

and the person or persons on whose behalf the action

is brought has benefited by this insurance, the jury

must take the insurance into their calculations in

assessincj damag-es, and consider under the whole cir-

cumstances the benefit derived from it by the premature

death (u) ; but now by the Fatal Accidents Act, 1908 {v), Act of 1908.

the jury in awarding damages under the Fatal Acci-

dents Acts after ist August, 1908, are not to take into

account any money payable on the deceased's death

under any contract of assurance or insurance. It has

been held that the jury cannot give damages in respect runerai

of the funeral expenses of the deceased, there being
'^^p™^'^^-

nothing in the xict to justify their so doing {iv) ; and

further that a master or father cannot recover funeral

expenses at common law {x).

No action Avill lie to recover money agreed to be Damages

lent, but an action may be maintained for damages for breach of

breach of contract, and the ordinary damages recover- f°°ti'act to
'

_
'' O

_ _
lend mouey.

able are any excess of mterest, and any additional

costs and expenses properly incurred ; but where

special damage results from the breach of the agree-

ment, and the party is deprived of the opportunity

of getting money elsewhere, these circumstances may

(0 Dalton V. 8. E. By. Co. (1858), 27 L. J. C. P. 227 ; Pym v. G. N.
By. Co. 2 B. & S. 767 ; 4 B. & S. 396. See Mayne on Damages, 490.

(u) Hicks V. Newport, Abergavenny cfc Hereford Bailway (1862), i B.
& S. 403 ; approved in Bradburn v. Great Western By. Co., cited ante,

p. 470, and in Grand Junction By. of Canada v. Jennings (1889), 13
App. Cas. 800 ; 58 L. J. C. P. i ; 59 L. T. 679.

(,v) 8 Edw. VII. c. 7.

{w) Dalton v. S. E. By. Co. (1858), 27 L. J. C. P. 227.

(x) Clark v. General Omnibus Co. (1906), 2 K. B. 648 ; 75 L. J. K. B.

907.
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also be considered, and substantial damages awarded

in respect of tliem (?/).

In an action for trespass or other injury to land, the

general measure of damages is the diminished value of

the land (z) ; and in cases of trespass, where no real

injury has been sustained, and there are no special cir-

cumstances of aggravation, nominal damages only will

be given. If, however, there are any circumstances of

aggravation, or the trespass has been committed after

notice not to trespass, exemplary or vindictive damages
may be given, quite beyond any real injury that the

plaintiff has suffered (a).

In cases of nuisances where no substantial injury

has been done, if it is the first time that an action

has been brought in respect of the nuisance, nominal

damages generally will only be given ; but if it is a

occurrence of the same nuisance, exemplary damages

second or subsequent action for the continuance or re-

may be given with a view to compelling its removal (b).

In any action the plaintiff may also obtain an injunc-

tion, either in addition to or instead of damages (c).

Not only the actual occupier of lands, but also the

reversioner may obtain damages if the nuisance is of

a permanent nature (d).

If the mineral owner lets down the surface, the

surface owner can, in addition to the actual damage

sustained, recover for future apprehended injury any

depreciation in the selling value of his property caused

thereby (e). If a highway is let down by working

minerals, the true measure of damages is the cost of

(y) Manchester & Oldham Bank v. Cook (1884), 49 L. T. 674 ; see also

South African Territories Y. Wallitigton {i8g8),' A. C. 309; 67 L. J. Q. B.

(470 ; 78 L. T. 426.

z) Jones V. Gooday (1841), 8 M. & W. 146.

(a) Merest v. Harvey (18 14), 5 Taunt, 442. As to trespass to land,

see ante, pp. 328-333, and as to vindictive damages, see ante, p. 462.
[h) Battishill v. Reed (1856), 25 L. J. C. P. 290.

(c) 21 & 22 Vict. c. 27. This statute was repealed by 46 & 47 Vict,

c. 49, but its principle is preserved by sect. 5 {Sayers v. Collyer (1885),

28 Ch. D. 103 ; 54 L. J. Ch. I
; 51 L. T. 723 ; 2,3 W. R. 91).

{d) See as to nuisances, ante, pp. 337-342.
(e) Tunnicliffe v. West Leigh Colliery (1906), 2 Ch. 22 ; 75 L. J. Ch.

512.
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making an equally commodious road without unneces-

sary expense, and not the cost of restoring the highway

to its original level (/).

In actions for infringement of patent, the patentee infring^ement

can claim either an account and payment of profits ° ^'^^^

made by the infringement or damages, but he cannot

get both against the same defendant (g). The measure

of damages is the pecuniary loss caused to the patentee

by the infringement (h), but an infringer who did

not know of the patent is not liable for damages (^).

The patentee is also entitled to an injunction, and to

an order for destruction or delivery up of infringing

articles.

In actions for breach of promise of marriage the Damages in

only rule that can be given is that temperate andbreacTor

reasonable damages should be awarded, the iury fairly p^'omise of

o ' d J J marriage.

considering the grief caused by the breach, and the

probable pecuniary or social loss sustained by the

plaintiff; but any evil motives of the defendant, or

circumstances of aggravation, e.r/., seduction, may be

taken into account.

The damages to be awarded the plaintiff in an action Damages in

for assault and battery (k) must always depend on the
ag^au^t ^n^

circumstances of the case. In the case of a simple battery, and

and somewhat excusable assault, nominal damages prisonment.

only will generally be given, but exemplary damages

may be given if there has been any special injury, or

if the assault has been attended with circumstances of

insult, or has been premeditated. In actions, too, for

false imprisonment (/) the daftiages must depend on

the same principles (m).

In action for malicious prosecution (n) damages may damages re-

be awarded not only in respect of the actual pecuniary coverabie

, • T I- f ^^ actions lor

loss the plaintiff may have been put to m defendnig malicious

(/) Lodge Holes Colliery v. Wednesbury Corporation (1908), yj L. J.

K. B. 847.

(g) De Vitre v. Betts (1873), 6 H. L. 319.
(h) British Motor Syndicate v. Taylor (1901), i Ch. 122.

(i) 7 Edw. VII. c. 29, s. 33. (k) As to which see aiite, pp. 365-373.
{I) As to which see ante, pp. 373-382.
(m) Mayne on Damages, 461. (11) As to which see ante, pp. 382-385.

proseculion.
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himself, but also in respect of the injury done to his

character (o).

The damages recoverable against a witness who has

been served with a subpoena, and Avhose reasonable

expenses have been tendered, consist of a penalty of

;^io, and such further sum as may be awarded for the

injury or loss sustained by the party who subpoenaed

him (p). If, through the non-attendance of the Avitness,

the party has to get the trial postponed, the proper

measure of damages will be the expenses of going to

trial, and of getting it postponed, and all costs inci-

dental to such postponement.

In an action against a sheriff {q) for having by his

negligence allowed some person arrested by him for

debt to escape, although formerly the damages recover-

able against him were the full amount of the debt, yet

this is not always so now, for the measure of damages
is the value of the custody of the debtor at the time

of his escape ; that is, if he was reasonably or probably

able to satisfy the debt, the full amount will be awarded,

but if he had no means, or very slight means of doing

so, then the damages will be very much less. And if

the plaintiff has by his conduct prevented the defen-

dant from re-taking the debtor, or has in any way
aggravated or increased his loss, this will naturally

affect the amount to be recovered (?•). In an action

against a sheriff for negligence in not having levied on

goods when he might and ought to have done so, the

damages recoverable are not necessarily the full amount
of the debt for which the levy ought to have been

made, or the full value of the goods ; but the real

measure of damages is the benefit tliat the plaintiff

would have probably derived from the levy had it been

made (s).

(o) Mayne on Damages, 481.

(7;) 5 Eliz. c. 9, s. 12, made perpetual by 26 & 27 Vict. c. 125.

[q) As to which see ante, pp. 444, 445.
(r) Arden v. Goodacre (185 1), 20 L. J. C. P. 184; Macrae v. Clarke

(1866), 35 L. J. C. P. 247.
(s) Hobson V. Thellusson (1867), 36 L. J. Q. B. 302 ; L. R. 2 Q. B. 642.
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111 an action by a servant for Avronojful dismissal (0, Damnges

.^ -i-Ti • 1 recoverable iu

tne measure oi damages is obtained " by considering an action by a

what is the usual rate of wage's for the employment ^""ongf^f

contracted for, and what time would be lost before a dismissal.

similar employment could be obtained. The law con-

siders that employment in any ordinary branch of

industry can be obtained by a person competent for

the place, that the usual rate of wages for such employ-

ment can be proved, and further, that when a promise

for continuing employment is broken by the master, it

is the duty of the servant to use diligence to find another

employment. If, indeed, the particular employment

could not be again obtained without delay, and if the

wages stipulated for in the contract broken were higher

than usual, the damages should be such as to indem-

nify for the loss of wages during that delay, and for the

loss of the excess of wages contracted for above the

usual rate," but nothing beyond this {lo). Therefore

it follows that only nominal damages are recoverable

for wroiiQ-ful dismissal if the servant could have at once

obtained other employment of a similar kind which a

reasonable man would have accepted {x).

(t) As to the subject of master and servant generally, see ante, pp.

234-237.
(u) Broom's Corns. 731, 732.
(x) Macdonnell v. Marsden (1885), i C. & E. 281.
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CHAPTER II.

OF EVIDENCE IN CIVIL CASES.

Mode of con-

sidering- the

subject.

I. As to tlie

nature of

evidence
generally.

Direct and
indirect

evidence.

Having in the previous pages discussed the different

rights that a person has in respect of contracts and of

torts, and the damages to be awarded him in an action

in respect of them, there necessarily remains to be con-

sidered the important subject of the evidence to be

given by a person in our courts in support of the right

that he there sets up. The subject may conveniently

be considered in the following order :

—

1

.

The nature of evidence generally.

2. The competency of witnesses and the admissibility

of particular evidence.

3. Cases of privilege.

4. Some miscellaneous points.

I. As to the nature of evidence generally. Evidence

may be defined as the proof, or mode of proving, some

fact or written document, and in its nature may be

direct or indirect (or, as it is more usually styled,

circumstantial), primary or secondary, and there may
also be admissions which may serve as evidence.

By direct evidence is meant some positive or conclusive

proof, i.e., the testimony of witnesses to a particular

fact ; by indirect or circumstantial evidence, some

proof from particular circumstances, i.e., the testimony

of witnesses to certain facts from which another fact in

question may be inferred. The division of direct

and indirect (or circumstantial) evidence, applies more

particularly to criminal than to civil cases, and there-

fore that division will not be further discussed beyond

explaining the distinction by an illustration. Thus,

let us take the case of a man prosecuted for murder,

the death of the deceased having resulted from a pistol-
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shot. Proof by some one who saw the prisoner fire the

shot would be direct evidence ; but if it was not actually

seen, but the prisoner was found near the spot with a

pistol recently discharged in his hand, and the bullet

fitted the barrel of the pistol, this Avould be indirect or

circumstantial evidence that he was the murderer.

Primary evidence may be defined as the highest kind Primary and

of evidence which the nature of tlie case admits of (rr), ^^^^ence.^

and secondary evidence as everything falling short of

the best or primary evidence (b). Thus, Avhere at a

trial it is required to prove a certain contract entered

into in writing, the production of that writing itself is

the best or primary evidence, and a copy or merely oral

evidence of what that contract contains is secondary

evidence. It is a rule in every case, subject to some Primary

exceptions, that the best or primary evidence must be possible, 'must

given (c) ; thus, in our instance of proof required to be ^^ ^'^^°'

ofiven of a contract that has been entered into, if it is

in the power of the party requiring to prove it, to pro-

duce the original contract, he must do so, for if he can,

then he is not permitted to give proof of it otherwise

than by the very contract itself. " The rule is founded Reason of the

on the presumption that if inferior evidence is offered
'"°''^"

when evidence of a better and more original nature is

obtainable, the substitution of the former for the latter

arises either from fraud or from gross negligence, which

is tantamount to fraud. Thus, if a copy of a deed or .

will be tendered when the original exists and is pro-

ducible, it is reasonable to assume that the person who
might have produced the original, but omits to do so,

has some private and interested motive for producing a

copy in its place" (d).

And although a person may not have the best or a person
. ^ i. 11 • 1 • • though not

primary evidence actually m his possession or power, having-

yet if he can by any means cause its production, he is
^^^i^g'^JJg -^

bound to do so {e). This is well shewn by the fact ''is own
possession,

(a) Brown's Law Diet. 212. (6) Ibid.

(c) Powell's Evidence, 46. {d) Ibid,

(e) Ibid., 5.
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that if at the trial of an action one of the parties rests

his evidence upon some writing in his opponent's pos-

session, before he can give in evidence a copy of it, or

parol evidence of its contents, he must give to the

other party a notice to produce the original, and then

if it is not produced, having done all in his power to

get the best or primary evidence, he is allowed to give

secondary evidence. This notice to produce is given

before the trial of nearly every action, there generally

being some documents in the opponent's possession

which the other party considers ought to be laid before

the jury (/).

There are no degrees of secondary evidence ; when
a person has done everything he can to get the best or

primary evidence, and has thus entitled himself to give

secondary evidence, it may be of any kind (g). Thus,

if an original writing cannot be produced, the party

may give as secondary evidence either a copy of it, or

oral evidence of its contents, though naturally in such

a case it would always be preferable to give the copy,

as being from its greater certainty, entitled to more
credence.

Although if a person gives his opponent notice to

produce a deed or other document, and this is not

done, he may give secondary evidence of its contents,

yet if the document is not in that opponent's possession,

but in the possession of a third person, not a party to

the action, here his proper course is to issue a subjicena

duces tecum for such person to attend and produce it.

If on such subpoena the witness refuses to produce the

deed or document in question, that does not entitle the

plaintitf or defendant to give secondary evidence, unless

the witness was under no legal obligation to produce

the document (h) as for instance where it is one of his

own title-deeds, or an incriminating document, or one

which he holds as trustee or solicitor for another.

(/) As to the notice to inspect and admit usually given before going
to trial, see post, p. 493. See also as to both these notices, Inder-
maur's Manual of Practice, 178.

(g) Powell's Evidence, 498-504.
{h) Jesus College v. Oibbs (1836), i Y. & C. 156.
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There are, however, some exceptions to the strict rule Exceptions to

as to the non-admissibility of secondary evidence, e.g., ^oZ^^^m^.

the probate of a will {%) ; an office copy of a duly ^^^"^^1^^°^

enrolled bargain and sale {j) ; various documents in evidence,

the case of companies {k) ; and in particular copies of

entries in bankers' books (Z). As regards the last-

mentioned, it is provided by the Bankers Books

Evidence Act, 1870 (m), that a copy of an entry in banters
I ^ ^ " ^

CJ Ti Books Evi-

a banker's book {n) shall in all legal proceedings be .lence Act,

received as priiml facie evidence of entries therein, pro-
^^"^"

vided that the book was, at the time of the entry, one

of the ordinary books of the bank, that the entry was

made in the usual course of business, that the book is

in the custody and control of the bank, and that the

copy is duly proved, either orally or by affidavit, to be

a true copy, by some person who has examined the

copy with the original entr}'. In all cases in which the

bank is not a party to the action, the banker or officer of

the bank cannot be compelled to produce his books un-

less specially ordered to do so, but this course must be

adopted. It is also provided that the court or a judge ordering in-

may order any party to an action to be at liberty to Cantos'
°

inspect and take copies of any entries in a banker's t)ooks.

book for any of the purposes of the proceedings, so that

if a banker will not in the course of the proceedings

voluntarily produce books or entries to a party to an

action, an order may be obtained for production, and

for liberty to take copies of entries (0), and an applica-

tion for such an order may in a proper case be made
ft7j parte, though ordinarily it should be made by sum-

mons {p). The court will not, as a rule, make an order

under this provision for the inspection by one of the

(i) See 7305/, pp. 495, 496. (/) 27 Henry VIII. c. 16.

{k) 40 c*c 41 Vict. c. 26.

(I) 42 Vict. c. II.

(m) Sects. 3, 4, 5.

(n) This applies even as regards the accounts of third persons,

strangers to the action (Howard v. Beall (1889), 23 Q. B. D. i ; qS L. J.

Q. B. 384 ; 60 L. T. 637).

(0) 42 Vict. c. II, ss. 6, 7, 8, II.

(p) Davies v. White (1884), ^3 L. J. Q. B. 275 ; 32 W. R. 320 ; Arnott

V. Hayes (1887), 37 Ch, p. 73*1
; 56 L. J. gh, 844; 59 5^. T. 299.
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parties to tlie action, of the banking account of third

persons not parties to or concerned in the Htigation, for

what is manifestly intended is to give faciUties for the

inspection of the accounts of persons who are parties

to the htigation (q).

Another kind of evidence that is sometimes, though

not usually, allowed to be given is hearsay evidence,

which has been well defined or described as some " oral

or written statement of a person who is not produced

in court, conveyed to the court either by a witness,

or by the instrumentality of a document " (r). If a

person appears in court, and himself on oath deposes

to a certain fact, this evidence is at first hand ; but if

a witness appears and deposes that a person told him

a certain fact, or if a writing by some person stating

a fact is produced, this is only at second hand, and is

hearsay evidence.

The general rule as to hearsay evidence is, that it is

not admissible, upon the ground that it really is not on

oath at all, and therefore is not entitled to credibility (5)

;

so that a witness stating that he was told such and

such a fact is at once stopped, and not allowed further

to proceed with that testimony. In some cases, how-

ever, hearsay evidence is, contrary to the general rule,

admitted, apparently upon the principle that were it

not, no possible proof of the matters could be given.

The following are the chief cases in which hearsay

evidence is so admitted :

—

I. It is admitted in matters of public or general

interest, though not in any matter of merely private

right (t). Here the fact of a popular reputation or

opinion upon the matter, or a statement made by some

deceased person of competent knowledge, before any

dispute arose, may be given in evidence, the particular

reason for this being, that matters of public or general

(q) Pollock V. Garle (1898), i Ch. i ; 66 L. J. Ch. 788 ; 77 L. T. 415.

(r) Powell's Evidence, 126.

(s) Ibid. ; Doe d. Didshury v. Thomas (181 j), 2 S. L. C, 353 ; 14

East, 323.

(<) Powell's Evidence, 137-148.
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1

interest are usually of a very ancient date, and con-

sequently there is a great difficulty in obtaining direct

testimony as to their existence, and also because a

general reputation in a matter in which many are

interested, existing when there was no dispute as to

that right, is likely to be true (u). Thus, traditionary

reputation of boundaries between two parishes may be

given in evidence, for this is a matter of general interest

to the persons dwelling there (cv). But it must be

clearly borne in mind that this case of the admissibility

of hearsay evidence does not extend to merely private

rights ; thus, evidence of reputation of a boundary

between two estates has been rejected, because it is a

matter which only affects the respective owners (y).

2. In questions of pedigree hearsay evidence is some- 2. in matters

time admitted (z). Here, 'if no better proof can be "' ^''' ^°'^^^'

found, evidence may be given of the common reputation

in the family, or of any declaration or statement of any

deceased relatives. Thus, common reputation in a family

to prove who was the ancestor of a member of it is

admissible, or to prove how many children that

ancestor had (a) ; and in a case where it was desired

to prove that a member of the family had not been

married, Lord Ellenborough said, " What other proof

could the plaintiff be expected to produce that such

person had not been married than that none of the

family had ever heard that he was ? " (b). Under this

head, too, entries in old family bibles or in prayer-

books have been held admissible in evidence (c), as also

has a genealogy made by a deceased member of the

family (d), and inscriptions on tombstones, (e).

{(() 2 S. L. C. 360.

(.r) See note to Doc d. Didsbury v. Thomas (iSii), 14 East, ^2^.

{y) Ibid.

(2) Powell's Evidence, 154-162.

(f() Bull, N. P., 294, cited 15 East, 294 n. See also Re Pcrlon, Pear-

son V. Altarncy-General (1886), 53 L. T. 707.

(6) Doe d. Banning v. Griffin (18 12), 15 East, 293.
(c) See Berkeley Peerage Case (1816), 4 Camp. 411 ; Sussex Peerage

Case (184s), II CI. & Fin. 85. See also Be Lambert (1887), 56 L. J. Ch.

122 ; 56 L. T. 15.

(d) Monkton v. Attorney-General (1831), 2 Russ, & M. 147.

(e) Haslam y. Cron (1870), 19 W. R. 969.

2 U
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But a deciara- It is important to obsei've that a declaration made
tion under this

i i • 1 i
head must be Dj a person under this head must have been made by
from a relative i ,• -.i i i i i • i

by blood or '^ relative either by blood or marriage, and a person
marriage. ^yj^Q jj. illegitimate is not considered as a relation (/).

The person whose declaration or statement is tendered

must be proved to be dead, otherwise his declaration

cannot be admitted (g). It is not necessary that the

declaration or statement should have been made at the

same time as the event happened {h), but it must
have been made before the matter came into dispute.

Where in an action the direct issue betAveen the

parties is a question as to some tolerably recent

matter of pedigree, hearsay evidence is not admitted,

but strict proof is necessary (i).

3. In cases ^ Hcarsav evidence is admissible when it forms
\vhere it forms u j

part of the part of the actual transaction {res gestae) which is the
iibge6(e.

subjcct-matter of the action (/c) ; thus in an action for

assault and battery, words or expressions of intention

made use of by the defendant at the time of commit-
ting an assault may be given in evidence. And
generally it may be stated that where any facts are

proper evidence upon an issue, all oral or written

declarations which can explain such facts may be

received in evidence (/). Thus where in an action the

legitimacy of the plaintiff was in issue, a witness was

allowed to state the declarations and conduct of the

deceased mother when questioned as to the parentage

of the child {m). Again in another case where the

legitimacy of a child born in wedlock was in issue,

previous statements by the mother that the child was

a bastard Avere held admissible as evidence of her con-

duct, although she could not have been allowed to

make such statements in the witness-box (w), for the

(/) Powell's Evidence, 154, 155.

(q) Butler V. Moimtgarret (i860), 7 H. L. C. 2>Z-

(h) MonhoH V. Attorney-Gc7ieral, ante, p. 481 ; and see Re Thompson
(1887), 12 P. D. 100 ; 56 L. J. P. 46 ; 33 W. R. 384.

(i) Berkeley Peerage Case (1816), 4 Camp. 401.

(jfc) See hereon Powell's Evidence, 129-133.

(/) Per Parke, B., in Doe v. Talham (1838), 4 Bing. N. C. 548.

(m) Hargrave v. Hargrave (1849), 2 C. & K. 701.

(71) Aylesford Peerage Case {1886), 11 App. Cas. i ; see also Be Perlon,
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rule is that a parent cannot bastardise his or her issue.

And where a claim to a peerage depended on the Ponhn pcer-

claimant's legitimacy, and his mother and her husband,
"^'^

who he alleged was his father, were both dead, it was

held that a statement made by the husband to the

effect that his wife soon after her marriage with him in-

formed him that at the date of her marriage she Avas

already enceinte by another, and that he (the husband)

had then separated from her, and that he had never had

connection with her before marriage, was admissible as

evidence shewing the illegitimacy of the claimant (o).

4. A declaration or entry by a deceased person who 4- m the case

had a competent knowledge of a fact, and no interest made agaiust a

to pervert it, and which declaration was against the
pec^in-ary or

pecuniary or proprietary interest of the declarant at in-opnetary

the time when it was made, is evidence between third

parties of everything that is stated in the declara-

tion {2^)- The leading case upon this principle is

Higham v. Bidgvjcuj (q). In that case it was necessary Hiniunn v.

to prove the precise date of the birth of one William ^"'^'"'^•

Fowden, and for this purpose an entry in his ledger

by a man-midwife (since deceased), who had delivered

the mother, of his having done so on a certain

day, and referring to the charge for his attend-

ance, v-Jiich wan marked as paid, was tendered in

evidence. It Avas decided that, though it was, of

course, not testimony on oath, yet it could be received,

because the fact of the entry of payment made it an

entry against the pecuniary interest of the party (?)

It will be noticed that in this case the portion of Remarks on

the entry that was really required as evidence, viz., nuiywoj.'

the fact of the delivery of the mother of the child, was
not in any way against the party's interest; the part

Pearson v. Attorney-General (1886), 53 L. T. 707; Barnaby v. Bailee

(1889), 42 Ch. D. 282
; 58 L. J. Ch. 842 ; 61 L. T. 634.

(o) PoulcU Peerage Case (1903), A. C. 393 ; 72 L. J. K. B. 924.
(p) Powell's Evidence, 169-177.

(q) (1808), 2 S. L. C. 327 ; 10 East, 109.

(r) As illustrative of what is and what is not an entry against in-

terest, see Vivian v. Moat, Vivian v. Walker (1881), 29 W. R. 504 ; 44
L. T. 210. See also Conner v. Fitzgerald, 11 L. R. Ir. 106, wh; an
entry was admitted on this gi'ound.
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that was against his interest was the acknowledgment

of the payment of the charge for attendance. The
case, therefore, clearly shows that it is quite sufficient

for any part of an entry to be against a person's

interest, to render the whole of it admissible in

evidence (s). On this point there is an important

distinction between this and the case that will be next

mentioned (t). Although the case of Higlimn v.

Ridgway only goes to entries against a person's

pecuniary interest, yet the rule equally applies Avhere

the entry is against a irroiyridary interest, but the

interest must be either of a pecuniary or proprietary

character (?/).

Where a declaration or entry against interest is also

the only evidence of the existence of the interest

against which it tends, it was formerly held that the

entry was not admissible (a-). This cannot, however,

be considered as good law at the present day, and the

rule must be taken simply to be, that Avhere an entry

by a deceased person is iwimd fade a clear entry

against interest, it is always admissible in evidence for

what it is worth (y).

In the case of a declaration or entry coming within

the rule as being an admission against interest, proof

of the handwriting of the party, and his death, is

enough to authorise its reception, and at whatever time

it was made it is admissible {z).

5. A declaration or entry made by a person, strictly

in the course of his trade or business and in perform-

ance of his duty, and without any apparent interest on

his part to misrepresent the truth, if made at or near

the time when the matter in question occurred, is

(.5) See also per Pollock, C.B., in Percival v. Nanson (1852), 7 Ex. i.

(/) Price V. Earl of Torrington. post, p. 485.
(m) Sussex Peerage Case (1845), 11 C. & F. 85 ; Bewley v. Atkinson

(1880), 13 Ch. D. 283 ; 49 L. J. Ch. 153 ; 2 S. L. C. 340.
(x) Doe d. Gallop v. Voides (1836), i M. & Rob. 261.

[y) Taylor v. Witham (1866), 3 Ch. D. 605 ; 35 L. J. Ch. 798; in

case Jcsscll, M.R., expressly disapproved of Doc d. Gallop v. Vowlcs,

I M. & Rob. 261 ; Powell's Evidence, 171.

(2) Per Parke, B., in Doe v. Turjord (1832), 3 B. & A. 88.
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evidence after his death against third persons (a).

The entry or declaration must have been made both

in the course of business and in discharge of duty (h).

The leadinof case upon this principle is Frice v. Uarl Price x.Eari

of Torrington (c). The plamtin there Avas a brewer,

and the action was for beer sold and delivered to

the defendant. The evidence given to charge the

defendant was, that the plaintiff's drayman, who had

since died, had in the usual and ordinary course of

his business, and in discharge of his duty, made and

signed a note of the fact of the delivery of the beer in

a book kept for that purpose. It was held that this

was good evidence and admissible.

This class of cases is entirely distinct from that Distinction

previously mentioned where the entry is admitted as dass of cases

ao-ainst interest. Here the entry is not admitted at all ""^ ^^^^ p'"'^"

~
'' V10U8 one.

on that ground, but simply on the ground of duty and

course of business ; it must also be carefully noted

that here, unlike that other class of cases, only so

much of the entry is admitted as it was strictly in the

course of the person's ordinary business and duty to

make, and no matter extraneous to this can be

admitted {d).

In both this class of cases and that in which the This and the

matter is admitted as against interest, not only are ciatro^cases

statements in writing admitted, but any oral statement g"^||!|^g°jg'

made by a person against his interest, or in the course

of his business and duty, is also equally admissible (c).

There is no distinction in principle between the written

entries of a deceased person and his verbal declara-

tions. Where the statements are merely verbal, there

is reason for watching more carefully the evidence

by which those declarations are proved, but if it is

(a) Powell's Evidence, 178-183.
{h) Masscy v. Allen (1878), 13 Ch. D. 558 ; 47 L. J. Ch. 76 ; Trotter

V. Maclean (1880), 13 Ch. D. 574; 42 L. T. 118 ; 28 W. R. 244.

(c) (1704), 2 S. L. C. 320 ; Salkeld, 285.

{d) Chambers v. Bernasconi (1835), i C. M. & R. 347 ; Beg. v. Bir-

minriliam (1862), i B. & S. 763.
(e) See Sussex Peerage Case (1853), li C. & F. 85; Slapylton v.

Cloinjh (1S53), 2 E. & B. 933 ; and S. L. C. 353.
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Reputation.

Presumptions
sometimes
furnish
evidence.

Presumption
as to death
after seven
years.

clearly shewn that they were in fact made, there is

no reason whatever why there should be any distinc-

tion between the admissibility of the verbal declara-

tions and of the Avritten entries (/).

Evidence of general reputation, general character,

and general notoriety, is original evidence and not

hearsay, so that general evidence is admissible to

prove marriage, except in prosecutions for bigamy, or

in divorce proceedings {g).

Presumptions sometimes furnish evidence. Thus,

it is a rule that where a person goes abroad and is

not heard of for seven years, the law presumes that

such person is dead, but not that he died at the

beginning or the end of any particular period during

those seven years (A). This, however, being only a

presumption, is liable to be rebutted, and although, as

already stated, there is no presumption of the time of

death, such a presumption may arise from particular

circumstances {h). This is, however, purely matter of

evidence, and the onus of proving that the death took

place at any particular time v>rithin the seven years,

lies upon the person who claims the right to the

establishment of which the fact is essential. There

is also no presumption of law in favour of the con-

tinuance of life, though an inference of fact may
legitimately be drawn that a person alive and in health

on a certain day, was alive a short time afterwards (1).

It has also been held that where a person has not been

heard of for seven years, and during that period—that

is, before the expiration of the seven years—a gift is

made to him, he must, until the contrary is shewn,

be taken to have been in existence at the date of

(/) Per Thesiger, L.J., in Bewley v. Atkinson (1880), 13 Ch. D. 283 ;

49 L. J. Ch. 153 ; 28 W. R. 638.

(g) Powell's Evidence, 134.

{h) Nepecm v. Doe (1837), 2 S. L. C. 558 ; 2 M. &. W. 910 ; Re Rhodes,

Rhodes v. Rhodes (1887), 36 Ch. D. 586 ; 56 L. J. Ch. 825 ; 57 L. T. 652.

(k) See Re Tlwmrison {1887), 12 P. D. 100 ; 56 L. J. P. 46.

{I) Wing V. Angrave (1861), 8 H. L. Gas. 183 ; RePheneii'iyo), L. R.

5 Ch. 239; 39 L. J. Ch. 316; Hickman v. UfSdll (1875), L. R. 20 Eq.

136.
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the gift, and if the contrary cannot be shewn, there

is no faikire of the gift, but it will go to his repre-

sentatives (vt).

Deeds and other documents, until the contrary is Deeds, &c.,

shewn, are presumed to have been executed or written to^haw "mu

at the date they bear (n). S"Se!"

Public records and documents (0) are evidence of Deeds and

their own authenticity ; and deeds or wills which are ^'emseives

thirty years old, and come from the proper custody,
j^f'ti^^Jj^^*®

or from that custody in which it was most reasonable years.

to expect to find them, prove themselves (j)). The

thirty years are computed from the date of the instru-

ment, even in the case of a will (^). In connection Extent of

with this rule it may be noticed that it has been held,

that in the case of the execution by an attorney of a

deed purporting to be an appointment under a discre-

tionary power, the Court would not assume that the

attorney was authorised to, and could lawfully make,

the appointment. In other words, the presumption

does not go beyond the bare fact of execution (r).

II. As to the competency ofwitnesses and the aclinissihility 11. As to the

„ , • I -7 competency of
oj particiUar emdencc. witnesses, &c.

As a general rule, every person is a competent wit-

ness in an action. Formerly, however, an atheist was Atheists.

incapable of giving evidence, because he was unable to

(m) Re Corhislihi/s Trusts (1876), 14 Cli. D. 846; 49 L. J. Ch. 266;

28 W. R. 536.

{n) Powell's Evidence, 62.

(0) A.S to what are public documents, see Sturla v. Freccia (18S1),

5 App. Cas. 623 ; 50 L. J. Ch. 86 ; 29 W. R. 217 ; Brooke v. Brooke

(1881), 17 Ch. D. 833 ; so L. J. Ch. 528 ; 30 W. R. 45 ; 3Iayor of Man-
chester V. Lyons (1883), 22 Ch. D. 299 ; Bidder v. Bridges (1886), 34
W. R. 514; 54 L. T. 529, affirmed by Court of Appeal W. N. 1886,

p. 148. As to proof of Acts of Parlaiment, proclamations, &c., see also

45 Vict. c. 9.

(p) Powell's Evidence, 64.

(q) M'Kenire v. Eraser (1803), 9 Ves. 5.

\r) Re Airey, Airey v. Stapleton (1897), i Ch. 164; 66]L. J. Ch.

132 ; 76 L. T. 151. On presumptive evidence generally, see Powell's

Evidence, 51-85. See also, as to presumption between vendor and
purchaser, of correctness of facts recited in deeds twenty years old, ^y
6 38 Vict. c. 78, s. 2. See also further, as to the general effect of reci-

tals, as between vendor and purchaser, 44 & 45 Vict. c. 41, s, 3 (3).
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Oaths Act,

l)uty of

Judtje.

take an oath, the rule being that lor a person to take

an oath it is necessary that he should believe in the

existence of a God who will punish in a future state (s).

However, it is noAv provided by the Oaths Act, 1888 (t),

that every person who objects to be sworn on the

around that he has no reliorious belief, or that the

taking of an oath is contrary to his religious belief, may
make a solemn affirmation instead of taking an oath,

in all places and for all purposes where an oath is or

shall be required by law, and that if such person shall

wilfully, falsely, and corruptly affirm anything that, if

on oath, would amount to perjury, he shall be liable to

prosecution as if he had committed perjurj^ On this

enactment it has been decided that where a witness is

desirous of making an affirmation instead of taking an

oath, it is the duty of the judge presiding at the trial

to himself examine the witness, and ascertain that he

objects to be sworn on the ground either that he has

no religious belief, or that the taking of an oath is con-

trary to his religious belief (u).

Persons who were infamous,—as criminals,—were

formerly inadmissible as witnesses, but this was altered

character were by tlic Evideuco Act, 1 843, whicli providcd that no

eluded from pcrson shall be excluded from giving evidence by reason

of having been guilty of a crime (v). Any person,

therefore, whatever he may have been guilty of, is com-

petent as a witness, and it is for the jury to say to what

extent they will credit his testimony. In some cases

it may be important to bring before the jury the fact

of the witness's crime or bad character, to show that he

is not worthy of credence ; and it has been provided

that a witness may be questioned as to Avhether he has

(s) Omichund v. Barker (1760), Willes, 550 decided that if a witness
believed in a God who would punish in this world, that was sufficient,

but in subsequent cases the law was laid down as stated in the text.

(/) 51 & 52 Vict. c. 46, repealing the previous provision of 32 & 33
Vict. c. 68, s. 4.

(m) Beg. v. Moore (1892), 61 L. J. M. C. 80 ; 66 L. T. 125.

(w) 6 Si, y Vict. c. 85, s. I (Lord Denman's Act). In coiLsidering this

subject the student must be careful not to confuse it with that of a
prisoner's giving evidence for himself in a criminal prosecution, which
is now permitted by the Criminal Evidence Act, 1898 (61 & 62 Vict. c. 36).

Criminals or

persons of

infamous

giving
evidence, but
are not now.
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been convicted of any felony or misdemeanour, and

upon being so questioned, if he either denies the fact

or refuses to answer, it shall bo lawful for the opposite

party to prove his conviction (x) ; and this may be

done although the fact of the conviction be altogether

irrevelant to the matter at issue in the cause (;y). It Discrediting-

is also, irrespective of this enactment, quite open to a "''t"^^^-

party to examine a witness on points affecting his

character, or tending to discredit him ; but if he denies

such points, the evidence of other witnesses to contra-

dict him is not admissible, unless the fact sought to be

established is material to the issue (z).

A party producing a witness who deposes contrary to contradiction

what was expected, is not allowed to impeach the credit wimess.

of his own witness by giving general evidence of his

bad character ; but he may, in case the witness shall,

in the opinion of the judge, prove adverse, contradict

him by other evidence, or, by leave of the judge, prove

that he has made at other times a statement incon-

sistent Avith his present testimony, the circumstances

of such statement being first mentioned to him, and

he being asked whether or not he has made such state-

ment (a), and if, on being so asked, he does not admit

that he made such statement, proof may be given that

he did (h). Where any witness has made a previous

contrary statement in writing, in cross-examining on it,

it is not necessary to shew him the writing, but if it is •

intended afterwards to contradict him by such writing,

then, before the contradictory proof can be given, his

attention must first be called to those parts of the

writing which are to be used for the purpose of so

contradicting him (c).

Persons were also formerly excluded from giving Persons

evidence if in any way interested in the result of the the result of

action, either as parties or otherwise (<0. but this is
f",4'^e1°j°

"^'^

(x) 17 & 18 Vict. c. 125, s. 25.

(V) Ward V. Sinfield (1880), 49 L. J. C. P. 696 ; 43 L. T. 252.

(2) See notes in Day's Common Law Procedure Acts to section 25
of 17 & 18 Vict. c. 125.

(a) 17 & 18 Vict. "c. 125, s. 22. (h) Sect. 23.
(c) Sect. 24. (d) Powell's Evidence, 26.
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evidence, but
not now.

Provision of

tlie Evidence
Act, 1869.

^Mn^^"^^™""
not so now. The first provision on the subject was
made by the Evidence Act, 1843, (e), which provided

that no person offered as a witness should be thereafter

exckided from giving evidence by reason of incapacity

from interest, but this was not to extend to render

competent any person actually a party to any suit,

action, or proceeding (/). Next, the Evidence Act,

1 85 1 ((j), provided that even the parties to any action

should be both competent and compellable witnesses (h),

except in proceedings instituted in consequence of

adultery, or in actions for breach of promise of mar-

riage (i). Finally, the Evidence Act, 1869 (k), pro-

vided that the parties to any action of breach of pro-

mise of marriage shall be competent to give evidence

in such action, provided, however, that no plaintiff in

any such action shall recover a verdict unless his or

her testimony shall be corroborated by some other

material evidence in support of such promise (/) ; and

that the parties to any proceedings instituted in con-

sequence of adultery, and the husbands and wives of

such parties, shall be competent to give evidence in

such proceeding, provided that no witness in any pro-

ceeding, whether a party to the suit or not, shall be

liable to be asked, or bound to answer, any question

tending to shew that he or she has been guilty of

adultery, unless such witness shall have already given

evidence in the same joroceeding in disproof of his or

alleged adultery (m).

Husbands and j^ot Only wcro the actual parties to actions excluded
wives of . . . ,

'-

witnesses. irom givmg evideuco, but the rule applied to the hus-

bands and wives of such witnesses (n), but this is not so

now (0). The Act upon this subject, however, also

(e) 6 & 7 Vict. c. 85. (/) Sect. i.

(rj) 14 & 15 Vict. c. 99. (h) Sect. 2.

(i) 14 & 15 Vict. 0. 99, s. 4. And in criminal cases the prisoner is

also now a competent witness by reason of the Criminal Evidence Act,

1898 (61 & 62 Vict. c. 36).

(k) 32 & 33 Vict. c. 68. (/) Sect. 2.

(m) Sect. 3. (?() See Powell's Evidence, 36.

((*) 16 & 17 Vict. c. 83, s. 2. Under the Married Women's Property
Acts, 1882 (45 & 46 Vict. c. 75, s. 12) and 1S84 (47 & 48 Vict. c. 14,

s. i), in any proceeding, civil or criminal, under the Act of 1882, a
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1

provides that no husband shall be compellable to dis-

close any communication made to him by his wife

during the marriage, and no wife shall be compellable

to disclose any communication made to her by her

husband during the marriage {p).

canuot give
nor

An idiot is incapable of giving evidence {q), and so An idiot

is a lunatic, except during a lucid interval, when, if evwrnce,'

duly proved that it is a lucid interval, he is a perfectly
^"^cepJXrino

competent witness (r). a lucid
^ interval.

A deaf and dumb person is a competent witness a deaf and
, , , ~ . -. • /. • dumb person
through the means oi signs, or by an interpreter, it it can give

seems that he has sufficient understanding (s).
cMdeuce.

Children may or may not be competent witnesses, As to the

1 . ^ ^
"^ ^. ,- ,, testimony of

the matter entirely depending upon whether they have children,

sufficient intelligence. " Age is immaterial, and the

question is entirely one of intelligence, which, whenever

a doubt arises, the court will ascertain to its own satis-

faction by examining the infant on his knowledge of

the obligation of an oath, and the religious and secular

penalties of perjury. Although tender age is no objec-

tion to the infant's competenc}', he cannot, when wholly

destitute of religious education, be made competent by

being superficially instructed just before a trial with a

view to qualify him. A judge may, in his discretion,

postpone a trial in order that a witness may be in-

structed in the nature of an oath, but the inclination

'

of judges is against this practice " [t).

husband and wife are rendered competent to give evidence against

each other. As to the omission from the Act of 1882 which gave rise

to the Act of 1884, see Reg. v. Britthton (1884), 12 Q. B. D. 266.
_

(p) 16 & 17 Vict. c. 83, s. 3. See also as to criminal cases, the Criminal
Evidence Act, 1898 (61 & 62 Vict. c. 36), ss. i, 4.

(q) Powell's Evidence, 20.

(r) Powell's Evidence, 21. The distinction between an idiot and a
hmatic is, that the former has always, even from his birth, been devoid
of iniderstanding, whilst the latter has by some subsequent event been
deprived of it. Powell's Evidence, 21 ; see also ante, pp. 261, 262.

(&•) Powell's Evidence, 21.

(0 Powell's Evidence, 22. On the hearing of a charge under the

Criminal Law Amendment Act, 1885 (48 & 49 Vict. c. 69), s. 4, a child

may give evidence though not understanding the nature of an oath,

and the child need not be sworn. Such child's evidence must, however,
be corroborated.
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to prove an
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not requiring
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DilTercnt ways
in wliicli such
instruments
not requiring-

attestation

may be proved,

It has been stated that deeds and other documents
thirty years old, and coming from the proper custody,

prove themselves (u) ; in cases when this is not so it is

important to understand the difterent ways in which
they may be proved.

" It was a common law principle that where a writing

was attested, the witnesses, or one of them, must be

called to prove the execution of the instrument ; and
it was not competent to a party to prove it even by the

admission of the persons by Avhom it v/as executed "
(*).

The most apt and usual way even now of proving any

instrument which has been attested is undoubtedly, in

the absence of admission, by calling the attesting

witness ; but this is not generally absolutely necessary,

it having been provided that " it shall not be necessary

to prove by the attesting witness any instrument to the

'validity ofwhich attestation is not requisite, and such instru-

ment may be proved by admission or otherwise, as if

there had been no attesting witness thereto "
(y).

Instruments, therefore, not requiring attestation may
be proved in any of the following ways :

—

1. By admission.

2. By calling the attesting witness, if there is one.

3. By calling any person who actually saw the

writing or signing, or the party who wrote it or signed

it himself.

4. By calling a witness who has acquired a know-
ledge of the writing in question, by having seen the

person write at some other time, even though only

once, or by having had correspondence with such person

which has been acted upon.

5. By comparison of the writing in question with

any writing proved to the satisfaction of the judge to

be genuine {z).

(u) Ante, p. 487.
(x) Powell's Evidence, 316.

{y) 17 & 18 Vict. c. 125, s. 26; see, however, on this enactment,
Re Rice (1886), 32 Cli. D. 35 ; 55 L. J. Ch. 799 ; 54 L. T. 589.

(2) Powell's Evidence, 3x4.
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As to tliG first of the above modes of proof, it may xoticc to

bo mentioned that a notice to inspect and admit i.e., i\>^^lmit.^^

notice to the other party or parties to the action to

inspect some document and admit its execution, is

usually given just before the trial of most actions ; the

other party or parties can then inspect the document,

and give an admission, and this saves further proof of

execution, and in case of refusal or neglect to admit,

the costs of proving the document have to be borne by

the party so neglecting or refusing, whatever may be

the result of the action, unless at the trial the judge

certifies that the refusal to admit was reasonable ; and

no costs of proving any document are allowed if such

notice has not been given, unless in the opinion of the

taxing-master the omission to give the notice has been

a saving of expense («). The object, therefore, of

giving this notice is to get the document admitted, or

to throw the expense of its proof on the opponent or

opponents {h).

Any admission made under such a notice as is last Meaning of an

mentioned is made " saving all just exceptions " (r), ^^^^^^^^^

that is, the party admits nothing more than the bare "*'i^'i°8''>''i

,
... , -, . . ,

just excep-
execution, so that, tor instance, the admission by a tions."

person of his handwriting to a bill, has been held not

to preclude him from objecting to its admissibility in

evidence on the ground of its being unstamped {d).

The last of the before-mentioned modes of proof of as to proof by

handwriting, viz., by comparison with other writings by h°3wriuu"°*

the same person, proved or admitted to be genuine, was

not formerly allowed (c), but it is now otherwise by the

provisions of the Common Law Procedure Act, 1854 (/).

Under this enactment persons skilled in comparing

(«) 15 & 16 Vict. c. 716, s. 117.

[h) As to the notice to produce usually given before going to trial,

see ante, p. 478 ; and as to both notices, see Indermaur's Manual of

Practice, 178. Also as to a notice to admit facts, see Order xxxii.
rule 4; Indermaur's Manual of Practice, 119.

(c) 15 & 16 Vict. c. /&, s. 117.

(d) Vane v. Whittinglon (1S43), 2 Dowl. (N. S.) 757.
((') Doe d. Mudd v. Suckcrmore (1836), 5 A. & E. 703.

(/) 17 & 18 Vict. c. 125, s. 27.
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To prove
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unless dead,

or abroad, or

not to be
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What it is

sufficient lor

an attesting
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depose to.

handwritings may be called, though quite unconnected

with the writer, to prove that by a comparison, and a

careful observance of the different letters, and the

general style, with a document or docurnents proved or

admitted to be genuine, they are of opinion that the

handwriting in question is the work of the same person
;

but this kind of evidence, from its manifest uncertainty,

has of late years been much disfavoured. For the pur-

pose of comparison the disputed writing must always

be produced in court, so that the enactment does not

apply to documents which are not produced, and of

which it is sought to give secondary evidence {g).

But where attestation is necessary to the validity of

an instrument, and proof is required of it, the attesting

witness or one of the attesting witnesses, if living, must
be called as a witness {It). The student is reminded

that some of the chief instruments requiring attesta-

tion are wills and codicils to wills (i), warrants of

attorney, and cognovits {Ic), bills of sale (/), and appoint-

ments under powers, and other instruments which the

person giving the authority for their execution has

directed shall be attested {m). When, however, an

attesting witness is dead or abroad, or for some other

reason cannot be produced after due efforts to bring

him before the Court, evidence of his handwriting may
be given ; and if there are several attesting witnesses

who cannot be produced, generally it is sufficient to

prove the handwriting of one of such witnesses («).

Although an attesting witness, on being called to

prove the execution of an instrument, states that he

does not remember the actual fact of the execution,

((j) See Day's Common Law Procedure Acts, notes to sect. 27 of 17

& 18 Vict. c. 125 ; Powell's Evidence, 316.

(h) Wyman v. Garth (1853), 8 Ex. 803.

(i) I Vict. c. 26, s. 9.

(Ic) I & 2 Vict. c. no, s. 9 ; 32 & 33 Vict. c. 62, s. 24 ; ante., pp. 11, 12.

(I) 41 & 42 Vict. c. 31, s. 10 ; 45 & 46 Vict. c. 43, s. 8 ; ante, pp.

114-122.
(m) As to the execution of powers of appointment by will or deed

respectively, see i Vict. c. 26, s. 10, and 22 & 23 Vict. c. 35, s. 12.

(w) Powell's Evidence, 318 ; and see Baxendale v. De Valmer (1888),

57 L. T. 556.
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but yet he deposes that, seeing his signature to the

attestation, he is therefore sure he saw the party

execute the deed, or sign the document, this is quite

sufficient proof of the execution (o).

Probate of a will, or, if lost, an examined copy, or an uoae of

exemplification, is the proper and conclusive evidence .^^tr^i'

of the executors' title, and the validity and contents of

the will so far as regards personalty, which includes

chattels real {p). In the case, however, of an action

involving the question of title to land, or any descrip-

tion of realty, it was formerly necessary to produce the

original will {q), but the Court of Probate Act, 1857,
provides that in any action, where necessary to estab-

lish a devise of or aftecting real estate, it shall be laT^-

ful for the party intending to establish such devise, to

give to the opposite party, ten days at least before the

trial, notice that he intends at the trial to give in evi- Notice,

dence, as proof of the devise, probate of the will, or

letters of administration with the will annexed, or a copy
thereof, stamped with any seal of the Probate Court (r)

;

and in every such case such probate or letters of

administration, or copy thereof respectively, stamped
as aforesaid, shall be sufficient evidence of the Avill

and its validity, notwithstanding the same may not

have been proved in solemn form, unless the party

receiving such notice shall, within four days after

such receipt, give notice that he disputes the validity

of such devise (s). Even in the absence of a counter- Eirect of

notice, the probate is only sufficient, or primd facie

evidence, and therefore, the party omitting to give

such counter-notice is not, on his part, precluded from
giving evidence against the validity of the will (t). If

the will has been proved in solemn form, it is provided

(o) Per Bayley, J., Maugham v. Hubbard (1828), 8 B. & C. 16
;

Powell's Evidence, 318, 319.

(p) Powell's Evidence, 289, 290.

iq) Ibid., 291.

(r) Now the Probate, Divorce and Admiralty Division of the High
Court of Justice.

(s) 20 & 21 Vict. c. yj, s. 64.

(0 Barradaugh v. Greenhough (1867), L. R. 2 Q. B. 612
; 36 L J

Q. B. 251.

ibsence of

counter-notice.
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Land Transfer

Act, 1897.

A person is

not allowed

to make
evidence for

himself ; so,

for instance,

a man's books
are not

evidence for

bim.

that the probate shall not only be sufficient, but con-

clusive proof (?<).

As regards the proof of a devise of freeholds, it

appears, however, now that, by reason of the Land
Transfer Act, 1897 (v), in the case of deaths on or

since January i, 1898, probate either in common or

in solemn form is equally conclusive evidence to prove

a devise, and that without giving any notice. The
reason is that the Act (vj) provides that all enactments

and rules of laAv relating to the effect of probate as

regards chattels real, shall apply to real estate so far

as the same are applicable. The expression " real

estate," however, does not include copyholds (x), and
therefore, as regards a devise of copyholds, the law

still remains as stated in the last paragraph.

A person is not allowed to make evidence for him-

self, so that a person's own books are not evidence for

him, nor, indeed, is anything written, said, or done by
a person having an interest, any evidence for him,

for this would be self-serving evidence. But many
documents and facts, not in themselves evidence, may
be admitted to refresh a witness's memory (//), for

here he speaks to the facts from separate knowledge,

only assisted by this extraneous matter ; thus, for

instance, a witness may refer to his own books of

account for this purpose, or to some entry in a diary

or other book, and it is not actually necessary that

the entry should have been made at the time, but it

is sufficient if made shortly afterwards, so that he may
be presumed then to have had accurate memory on the

point (2). And where any memorandum or entry is

produced in court to a witness, such memorandum or

entry, or so much thereof as is used to refresh the

witness's memory, must be shewn to the opponent, who
is entitled to cross-examine on it (a).

{v) 60 & 61 Vict c. 65.

(x) Sect. I (4).

(w) 20 & 21 Vict. c. 77, s. 62.

(w) Sect. 2 (2).

(y) Powell's Evidence, 319-323.
(z) Powell's Evidence, 322 ; Heyimod v. Dodson (1866), 14 L. T,

285 ; Buxton v. Garfit (1881), 44 L. T. 287.

(a) Powell's Evidence, 321.
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Witnesses are required to depose to facts, and not i^vidfucc of

,. , " „ . . , .1 matters ol!

to give lortli mere matters or opmion, but, notwith- opiniou.

standing" this, there are many cases in which the

opinion partakes in its nature of fact, and is there-

fore receivable in evidence. In Mr, Powell's work

upon Evidence (h) there are stated to be three classes

of civil cases in which evidence consisting of matters

of opinion is receivable, viz. :

—

1. On questions of identification ; e.<j., in the case

of a long-absent claimant of property, or in the case of

identification of handwriting.

2, To prove the apparent condition or state of a

person or thing ; c.(/., in the case of an assault, to prove

from a person's manner his intention, or to prove the

state of some building, or of some goods the subject of

the action.

3- To prove matters strictly of a professional or

scientific character, by skilled or scientific witnesses
;

c.ff., in cases of terms having, in some business, or

amongst a particular class, a special and peculiar

meaning, or in cases where words of a scientific or

exceptional character are used, or the comparison of

handwriting with other handwriting to tell its genuine-

ness. And not only may a witness be called to prove

the meaning of terms or matters in his opinion, but

even dictionaries or other books may be referred to.

The evidence, however, by experts, of matters of opinion,

is always received with great caution (r).

The foregoing remarks apply generally, not only Affidavits on

to oral evidence, but also to affidavits : but on inter- application
^

locutory applications affidavits may contain statements ^afemeu*^"^

founded only on the deponent's belief, with the grounds founded
hiltgIv oq

of such belief, so that practically to a certain extent belief.

hearsay evidence is here admitted (d).

By the Stamp Act, 1891, a document requiring a Effect of the

stamp cannot (except in criminal proceedings) be given uig oVan^^

{h) Pages 88, 89.

(r) See per Lord Camiibell, 10 CI. & F. iqi ; and .see also ante, p. 494.
(d) Order xxxviii. rule 3 ; Indermaur'.s Manual of Practice, 240.

2 I
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iustruiueut

requirlug a
Btamp—time
for stamping,

Ac.

Wlio objects

to insufficiency

of stamp.

Tir. Cases of

privilege.

in evidence or be available for any purpose whatever,

unless it is duly stamped (c). But it seems that such

unstamped document can be used to refresh memory,
or to prove a collateral fact or fraud, or in proceedings

for penalties, or if it is a forgery, or is made for an

illegal consideration (/). There are some instruments

which require to be stamped before execution, e.g.,

articles of clerkship to a solicitor ; but, generally, after

execution, fourteen days are allowed within which to

stamp an agreement, and thirty days within which to

stamp an instrument under seal ; and an instrument

executed abroad may be stamped within thirty days

after being received in the United Kingdom. If not

stamped within these times, the unstamped instrument

can only be stamped on payment of the unpaid duty,

and a penalty of ^lo, and also by way of further

penalty, where the unpaid duty exceeds £t^o, of

interest on such duty at the rate of £^ per cent, per

annum from the day upon which the instrument was

first executed up to the time when such interest is

equal in amount to the unpaid duty (g).

If an instrument is not stamped, or has been in-

sufficiently stamped, the opponent may, when it is

tendered in evidence, object to it on that ground ; but,

strictly, it is the place of the officer whose duty it is

to read the instrument, to call the attention of the

judge to the fact ; and even then, if the instrument

is one which may legally be stamped after execution,

it may, on payment to such officer of the amount of

the unpaid duty and the aforesaid penalty payable

on stamping, and also on payment of a further sum
of ;^i, be received in evidence, saving all just excep-

tions on other grounds (h).

III. Cases of Privilege.—It has been pointed out'

in discussing the subject of libel and slander, that

(e) 54 & 55 Vict. c. 39, s. 14 (4).

(/) Aljie'.s Stamp Duties, 34-39.

(f/)J54 & 55 Vict. c. 39, s. 15. The Commissioners of Inland Revenue
have, however, in special cases, jiower to remit or reduce the penalty

on memorial to them. See ante, p. 316, note (</).

{h) 54 & 55 Vict. c. 39, s. 14.
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there are certain circumstances in which a party is

privileged to make assertions which in ordinary cases

would be libellous or slanderous, but which are from

such circumstances prevented from being so (i). So,

also, in matters of evidence, generally speaking a wit-

ness must answer all questions put to him relating

to the subject-matter of the action, or in any way

relevant to it ; but there are certain cases in which,

from special circumstances, either the witness is pri-

vilesfed from being: obliged to disclose the matter,

or some third person has a right to object to his

doing so.

There are two chief cases of privilege, viz. :

—

-•

1

.

A witness is not compellable to disclose any i. Facts that

matter that may tend to criminate him, or to expose ^![minatV°

him to a penalty or forfeiture of any kind (k) ; and

2. Professional communications between counsel, 2. Professional

,.. 1-11 -I 1 • T T • commuuica^
solicitors, or their clerks, and their clients, made m tions.

confidence, cannot be disclosed without the client's con-

sent, nor can a client be compelled to disclose any

communication made in confidence to such professional

adviser (I).

As to the first case of privilege. The question atw'hois

once presents itself, who is to be the person to judge SietheT*"'"^

of whether or not a question asked has a tendency to answerins-

criminate the witness or expose him to a penalty—the may tend

person asked the question, or the presiding judge ? wit'neS!""^'^^

After various conflicting dicta (7/1) the law may be now
stated to be as follows : Where a witness refuses to

answer a question put to him on the ground that his

answer may tend to criminate him, his mere state-

ment of his belief that his answer will have that effect

is not enough to excuse him from answering, but the

(t) See ante, pp. 391-396.
(k) Powell's Evidence, 94.
(I) Ibid., loi ; Eadie v. Anderson (1883), 52 L. J. Ch. 81

; 47 L. T.
543. It seems also that statements made at joint consultations between
parties, and their counsel, or their solicitors, are privileged ; Roche-
foucauld V. Boustead {1896), 65 L. J. Ch. 794; 74 L. T. 783.'

(m) See Fisher v. Ronald (1852), 12 C. B. 762 ; Reg. v. Garbett (1850),
I Den. 236; Reg. v. Boyes (1862), i B. & S. 311 ; and see per Parke,
B., in Osborne v. London Docks Co. (1855), 10 Ex. 698.



Soo OF EVIDENCE IN ClVlL CASES.

A witness is

not always
bound to

answer a

question

tending to

de"rade bim.

Distinction

in rules of law
!iud equity on
tlie first case

of privilege.

Privilege of a

wife.

No privilege

by reason that

answer raiglit

expose witness
to a civil

action.

court must be satisfied, from the circumstances of the

case, and the nature of the evidence which the witness

is called upon to give, that there is reasonable ground

to apprehend danger to him from his being compelled

to answer. But if it is once made to appear that the

Avitness is in danger, great latitude should be allowed

to him in judging for himself of the effect of any par-

ticular question. Subject to this reservation, the judge

is bound to insist on the witness answering, unless he

is satisfied that the answer will tend to place him in

peril {n).

Where a question is asked a witness which will not

actually tend to criminate him or expose him to any

penalty, but is yet one the answer to which may tend

to degrade him, if it is not actually material to the

issue, but merely some point tending to affect his

character, and thus reduce damages, or to have some
other incidental effect, he is not bound to answer

it (o).

This first case of privilege has always been wider in

equity than at law ; for in equity any question the

answer to which might subject the Avitness to any

pains or penalties, or to ecclesiastical censure, or a

forfeiture of interest, has been held to be within the

rule (/>) ; and it is presumed that, as the rules of equity

are now generally to prevail (q), this is now the case

in all divisions of the High Court of Justice.

The rule of privilege upon this ground extends not

only to a man himself, but also to his wife, so that a

wife cannot be compelled to answer any question which

may expose her husband to such consequences (r).

A witness cannot object to answer any question upon

the mere ground that his answer might expose him to

a civil action (s).

(n) Ex parte Reynolds, re Reynolds (1882), 20 Ch. D. 294; qi L. J.

Ch. 766 ; 46 L. T. 508 ; 30 W. R. C51.

(o) Powell's Evidence, 100, loi. (p) Ibid., loi.

((/) ,]iidi(^ature Act, 1873. s. 25 (11).

(r) Cartwright v. Green (1802), 8 Ves. 410; Powell's Evidence, 97.

(«) Powell's Evidence, 97.
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A witness may, of course, waive his privilege and a witness may

answer at his peril, for he is the party concerned, and pH!^7ileoe\nd

if he chooses to waive the privileoe that the law allows answer a

him, there is nothing to prevent his doing so (0- tending to

There are several cases in which it has been expressly
if '^'cilooses'"

provided, by different statutes, that a witness cannot

refuse to answer questions as to certain matters on

the ground that the answers would criminate him, but

that such answers shall not be used aijainst him in

a criminal proceeding arising out of the same transac-

tion (u). With regard to a bankrupt being examined

under the Bankruptcy Act, 1883, as to his property, Rankmptcy.

he is bound to make the fullest disclosure, and is not

entitled to any privilege on the ground that his answer

may tend to criminate him (0;).

As to the second chief ground of privilege, this is in the case of

of a very different nature, for in the first case the communka-

privile^e is always that of the witness, which he may t'o°s the
i o •'_

^

' '' privilege is

at his option waive, but in this case, where counsel, the client's,

solicitors, or their clerks are witnesses, the privilege

is not theirs, but that of the client, and it is not in

such a case the witness who may waive the privilege,

but the client ; and if the client does not so waive it,

then the witness is not allowed to make any such dis-

closure (y). And for this case of privilege to exist, it in cases of

is not necessary that the position of solicitor and client JJpJn thfs

should be actually subsistino- at the time; it is quite 8'",°"!^'^ '^^®
J ^ O ' i relationship

sufficient if it has existed at some past time, and the of solicitor

{t) Powell's Evidence, 94.
(m) Ibid., 97-100. Thus_in an inquiry under the Explosive Sub-

stances Act, 1883 (46 Vict. c. 3), a witness examined thereunder is

not excused from answering any question on the ground that the

answer thereto may criminate, or tend to criminate him ; but any
statement made by any person in answer to any question put to him
on such an examination is not, except in the case of an indictment or

other criminal proceeding for perjury, admissible in evidence against

him in any proceeding, civil or criminal (sect. 6 (2) ).

(a-) Ex parte Scfwfield, re Firth (1877), 6 Ch. D. 230 ; 46 L. J. Bk. 112.

As regards frauds by agents, bankers or factors, it is, however, pro-

vided tliat a statement or admission made by any person in any com-
])ulsory examination in bankruptcy shall not be evidence against that

person in any proceeding in respect of any such offence (53 & 54 Vict,

c. 71, s. 27).

(y) Wilson v. Rastall (1792), 4 T. R. 759.
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communication in question took place whilst that re-

lationship existed. This rule of privilege is founded

upon principles of public policy, for if some such rule

did not exist, no man would know what he was safe in

disclosing to his professional adviser {z). However, it

must be borne in mind that a communication made by

a client to his solicitor, not with the view of obtaining-

advice, but for the purpose of obtaining information

upon some matter of fact, or for some purpose other

than in the ordinary position of solicitor and client,

is not privileged {a) ; and also that professional confi-

dence and professional employment are essential to

render communications between solicitors and their

clients privileged. Where, therefore, the client has

a criminal object in view in his communication with

his solicitor, one of these elements must necessarily be

absent, and a communication between a solicitor and

his client, which was a step preparatory to the com-

mission of a criminal offence, is admissible as evi-

dence in the prosecution of the client for such

offence (5).

A solicitor employed to obtain the execution of a

deed, and who is one of the witnesses, is not precluded,

on the ground of breach of professional confidence,

from giving evidence as to what passed at the time

of execution, by which the deed may be proved

invalid (c).

The student will observe that part of the rule in

this class of cases of privilege is also that a client

cannot be compelled to disclose any communication

made in confidence to his professional adviser {d).

This seems to follow naturally upon the same reason-

ing, and here, of course, the privilege is that of the

()2 See per Lord Brougham in Bolton v. Corporation of Liverpool

(1833), I M. & K. 84.

(o) See Powell's Evidence, 103, 104 ; O'Shea v. Wood (1892), 65
L. T. 30.

(b) Beg. v. Cox and Raillon (1885), 14 Q. B. D. 153 ; 54 L. J. M. C. 41

52 L. T. 25 ; 33 W. R. 396.

(c) Crawcour v. Salter (1882), 18 Ch. D. 30; 45 L. T. 62.

(d) Ante, p. 499,
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witness. This privilege of the client can always be

waived by him, and if waived, a witness who has

objected to answer a question on the ground of his

client's privilege must then answer it.

It seems that a solicitor called upon to produce any it is for a

document of his client's, must exercise his own dis-
ficcuie*"^

'°

cretion as to producinGf it, and that it is not for the ^'I'ether .1

. \ I , . 1 f
document he

judge to decide whether or not it ought to be pro- is caiiea on

duced (e). Where, however, an inquiry was directed pHvikgccL
'"

as to what separate estate a married woman was

entitled, and the solicitor for the married woman's

trustees was subpoenaed on the inquiry to produce

documents, and he refused on the ground of privilege

to produce a deed under which the married woman
was entitled to certain separate property, and also

refused to state the names of the trustees, it was held

that the privilege could not be claimed, and that he

must both produce the deed and state the names of

the trustees (/).

Although some document originally in a solicitor's a document

possession would, had it remained in his possession, a"oHcuor's°

have been privileged, yet, if he has parted with it to iiandsjsnot

some other person, although he should not have done a he parts

so, yet the privilege is gone, and it may be given
^^

in evidence by the party into whose possession it has

come {[j).

This case of privilege does not extend beyond the xo privilege

persons named (h) ; thus, medical men (i) and clergy- of medical

men (k) are not within the rule, thousrh some doubts ™'^° ^^^
^ ' • o clergymen.

have been expressed as to the latter (I).

(e) Volant v. Soyer (1852), 12 C. B. 231.

(/) Bursill V. Tanner (1886), 16 Q. B. D. i
; 55 L. J. Q. B. 53; 34

W. R. 35 ; 53 L- T. 446.
(gr) >See Cleave v. Jones (1852), 21 L. J. Ex. 105.

(h) See ante, p. 499.
(i) Lee v. Hammerton (1864), 12 W. R. 975.
(k) Broad v. Pilt {1830), M. & M. 233.
{I) See Powell's Evidence, 115, 116. A pursuivant of Herald's

College is not in the position of a legal adviser, and communications
between him and the person employing him are not privileged {Slade
V. Tucker (1880), 14 Ch. D. 824 ; 49 L. J. Ch. 644; 28 W. R. 807).
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communica- All Communications in or witli reference to litiga-

prejudice." tion which are expressed to be " without prejudice," are

privileged (m). But when an offer is made in a letter

written " without prejudice," and such offer is accepted,

or when an admission is made in a letter subject to a

condition, and such condition has been performed, the

letter can be used in evidence against the Avriter,

notwithstanding that it was written " without pre-

judice " (n). A letter cannot be made privileged by
being simply marked " private and confidential " (o).

Anonymous letters sent to a barrister or solicitor with

reference to a matter in which he is concerned are

privileged, but not anonymous letters sent to a part}'

to the action himself (2}). Letters between a country

solicitor and his town agents are privileged (q).

Some other
cases of

privilege.

State docu-
ments.

In addition to the foregoing may be mentioned two

other cases of privilege, which, however, are of much
less importance in civil proceedings than the two chief

cases that have been given. The first is, that a witness

cannot be asked, and will not be allowed to state, any

facts, or to produce any documents, the disclosure of

which may be prejudicial to the public interest (r), e.y.,

in the case of some high documents of State. The
second is, that e\'idence may sometimes be excluded in

a civil case on the ground of indecency (.s) ; but the

indecency must be something of a very exceptional

character, as tending to outrage all conventional pro-

priety, or involving some matter particularly affecting

domestic morality. It may, however, be safely stated

that this rule is of such a very fine nature as to be

practically of very little importance, or perhaps of no

importance at all.

(/«.) Walker v. Wilsher (1889), 23 Q. B. D. 337 ; 58 L. J. Q. B. 501.

(n) Powell's Evidence, 241.

(0) Kitcnt. V. Short (1883), 48 L. T. 641.

Ip) Me Uolloiimy, Younr/ v. Hnlhncay (1887), 12 P. D. 167 ; 56 L. J. P.

81 ;
c,7 L. T. si's ; 3S W. R. 7S1.

(q) Cult V. Tourle (1871), 19 W. R. S'5.

(r) Powell's Evidence, 119.

(5) Ibid., 124, 125.
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IV. Of some miscellaneous points on the lav: of i\_ Misceiia-

. 7 neons points on
evidence. the law of

evidence.

In any action the onus lyrohandi, or burden of proof, ^hc on,,^

is on the person who asserts the affirmative side of the
'^^^''^^'^'J^^^

''"

question (t), that is to say, that any person who asserts asserting ti.c

a fact is bound to prove that fact to enable him to an action.

succeed in his case, and it is not necessary for the

person alleging the negative, to prove it in the first

instance. At a trial, therefore, it is generally for the

person on Avhom the affirmative lies to begin. In all

cases, by the affirmative is not merely meant the

affirmative in point of form, but the affirmative in

substance, and the true test for determining on whom
the affirmative lies is this : If no evidence was offered,

who would be unsuccessful in the action ? It is for

the party who would be unsuccessful in such event to

commence («).

Instances without number to illustrate the foregoing An instance

remarks could be easily given. Thus, take an ordinary

action for goods sold and delivered : here, if the defen-

dant in his statement of defence denies the sale and

delivery, or otherwise puts the question in issue, if

the plaintiff offered no evidence the verdict would be

for the defendant, so here the onus probandi lies on

the plaintiff; but if the defendant admits the sale

and delivery of the goods, but sets up some counter-

claim against the plaintiff, in this case, if the de-

fendant gave no evidence, the verdict would be for

the plaintiff, so here the onus prohandi lies on the

defendant.

But there are numerous cases in which, in conse- But sometimes

quence of presumptions of the law, the onus prohandi l^^lf^^^

lies on the partv on whom it would not lie but for i^^ puts the
*• "^

. . ^. onus probandi

such presumption. Ihus, man action on any ordinary where it

simple contract, it is for the plaintiff to prove that otherwise be.

the essentials of a simple contract exist, unless the

(t) See Phipson on Evidence, ch. 4.

(w) A7nos V. Hughes (1836), i M. & Rob. 464 ; Indermaur's Manual of

Practice, 186-187.
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contract is admitted by the defendant (;>;) ; but as

bills of excliange and promissory notes are presumed

to have been given for a valuable consideration until

the contrary is shewn (y), here it lies on the party

who denies the consideration to prove his denial. It

is, however, sufficient for a defendant to prove some-

thing in the nature of fraud in the prior dealings

with the instrument, and if he does this, the j)laintifF

is then bound to shew how he became possessed of

it iz).

Again, where a person takes an interest under a

voluntary settlement, or any other voluntary instru-

ment, and proceedings are instituted to set aside or

otherwise question his interest thereunder, the burden

of proof lies on the defendant to prove that such volun-

tary instrument was fairly and honestly made, without

any fraud or pressure upon his part, and if he stood in

a fiduciary capacity towards the person making such

voluntary instrument, he must, in addition, shew how
the intention to make it was produced in the other

person (a).

A child born during wedlock is presumed to be

legitimate, a presumption which, however, is capable

of being rebutted (h), though the burden of proof lies

on the party who denies the legitimacy (c), unless,

indeed, the circumstances are such as to rebut the

presumption of legitimacy, e.g., non-access between the

husband and wife (d). There are also many other cases

in which the presumption of the law puts the omis

inohcmdi where it would not be but for that presump-

{x) As to what are the essentials of a simple contract, see awie, pp. 3 3 ei scq.

(y) See ante, p. 195.
(z) Smith V. Braine (1851), 16 Q. B. 244; 20 L. J. Q. B. 201.
{a) Per Lord Eldon, Gibson v. Jeyes (1798), 6 Ves. 266 ; Hoghlon v.

Hoghton (185 1), 15 Beav. 299; Cooke v. Lamottc (1851), 15 Beav. 234.
(h) Bosviile v. Attorney-General (1887), 12 P. D. 177 ; 56 L. J. P. 97 ;

57 L. T. 88 ; 36 W. R. 79.
(c) Banbury Peerage Case (1824), i S. & S. 155.
{d) Halves v. Draegar.{i883), 23 Ch. D. 173 ; 52 L. J. Ch. 449 ; 48

L. T. 518; 31 W. R. 576.



OF EVIDENCE IN CIVIL CASES. 507

tion, but to go into them is beyond tlie scope of the

present work (e).

It has abeady been stated that the person on whom K'S''t to

1 rt-. • 1 • • 1 1 • / /• \ 1 J. • i. 1
begin in actions

the amrmative hes has the right to begni (/), but it nas for personal

lonor been an established rule at law that in actions of '"J""''^' ^'''

o
libel, slander, and in respect of other personal injuries,

or, indeed, in any action Avhere the plaintiff seeks to

recover actual damages of an unascertained amount,

he is entitled to begin, although the affirmative of

the issue may, in point of form, be with the defen-

dant
if/).

Leading questions cannot be put to a witness by Leading

the person on whose behalf he is called (7^). By a are no°t°^

" leading question " is meant some question put, or
e"°^j„,jt"/°

framed, in such a form as to suggest to the witness in cwef.

the answer that is desired (i). Thus, if at a trial it is

desired to elicit from a witness the effect of a certain

conversation, the proper way to put the question is to

simply ask the witness what then took place, or to

that effect, and it is not allowable to state in the

question the conversation, and ask the witness if it

did not take place, for this would be a leading ques-

tion (k). The reason of the rule prohibiting leading

questions must be apparent to all, and it has been well

stated in Mr. Powell's Avork on Evidence {/) to be

" because the object of calling witnesses and examin-

ing them vivd voce in open court, is that the judge

and jury may hear them tell their own unvarnished

tale of the circumstances which they are called to

attest."

In cross-examination of a witness, however, or even Anter m eioss-

in examination in chief of an adverse witness, leading
'^^'^'"'°*''°^.

(e) See Powell's Evidence, ch. i8 ; Phipson's Evidence, ch. 4.

{/) Ajite, p. 505.

{(j) Powell's Evidence, 266 ; Indermaur's Manual of Practice, 187 ;

PhijiRon's Evidence, 28.

{h) Powell's Evidence, 408.
(i) Phipson's Evidence, 453.
{k) See an instance of a leading question in a criminal case in Powell's

Evidence, 408.

[l) Page 408.
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or in examina-
tion in chief of

an adverse
witness.

Position of a
phiintill or

defendant if

his opponent
does not
appear at the

trial.

Admissions
may do away
with the

necessity of

strict

evidence.

questions may be asked, for the reason of such questions

not being ordinarily admitted in the evidence in chief

is, because the witness is presumed to be desirous of

assisting the person for whom he is called to give

evidence, but in cross-examination, or in the examina-

tion in chief of an adverse witness, there can be no

such presumption, and the reason for the rule failing,

it does not apply.

If, when an action is called on for trial, the j)laintiff

appears and the defendant does not, the plaintiff does

not necessarily have judgment, but he must prove his

claim so far as the burden of proof lies on him. And
if, when an action is called on for trial, the defendant

appears and the plaintiff does not appear, the defendant,

if he has no counter-claim, is entitled to judgment
dismissing the action ; but if he has a counter-claim,

then he must prove such counter-claim so far as the

burden of proof lies on him. But any verdict or

judgment obtained where one party does not appear at

the trial, may be set aside by the court or a judge

upon such terms as he may see fit, upon an application

made vdthin six days after the trial (;?i).

Admissions between the parties to an action may
frequently do away with the necessity that would other-

wise exist for strict evidence. The term " admissions
"

is here used to denote the mutual concessions which

the parties to an action make in the course of their

pleadings, and the effect of which is to narrow the

area of facts or allegations requiring to be proved by

evidence. The most usual case of admissions that

occurs in ordinary actions is the admission of docu-

ments under a notice to inspect and admit, which has

already been noticed (n) ; but there may be many other

cases of admission, e.r/., admissions of facts in any plead-

ing, or on a notice to admit facts, which may be given

by either party not later than nine days before the day

for Avhich notice of trial has been given (o), and any

(m) Order xxxvi. IT. 31, 32 ; Indermanr's Manual of Practice, 189, 190.

(n) Ante, p. 493. (0) Order xxxii. rule 4.
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admission made in any letter of one of the parties, or

of his sohcitor or asjrent, unless such letter has been

expressed to have been written " without prejudice."

Having reference to the last point, it is usual and

proper, in any letter written Avith a view to the com-

promise of an action, to state that it is written " with-

out prejudice ;
" but when any letter has been written

with such a statement, then all subsequent letters

following thereon are within the rule although not

so expressed (j^)-

If an admission is made by one party in some Efcect in oue

pleading or other proceeding in one action, it can be !^dm*ission

.

given in evidence in another action as a cogent ^'^'i^^^J^
_^^^.^^

admission on his part, especially if it has been put in on

"oath, as would be the case as regards an answer to in-

terrogatories [q).

An admission need not necessarily be in writing, Admissions

but it may be by parol, e.g., in the course of conver- ™'^.^i ^r by

sation ; and acts, conduct, manner, demeanour, and conduct, &c.

acquiescence, may operate as admissions if the}^ can

be so fairly construed (r)

Counsel may at a trial bind their clients by any Effect of

admissions they in their discretion see fit to make (s), ^o^'sei^" "

and generally they will bind their clients by reason of agents, &c.

the authority and power naturally .vested in them.

But they must not act in direct opposition to their

client's instructions, and it has been held that counsel ;'|,)'

has no authority to agree to the reference of an action J^emwu:

in disregard of the conditions imposed by the client on

such reference (t). Where an order has been made
by the consent, or on the admission, of counsel, the

party for whom such counsel appeared cannot after-

wards arbitrarily withdraw any such consent or

admission, but the other party is entitled to perfect the

(p) Hoghton v. Hoghion (185 1), 15 Beav. 278. See also ante, p. 504.

iq) Fleet v. renins (1S66), L. R. I Q. B, 536.

(r) Powell's Evidenec, 228.

(a') See Sivinfen v. Swinfcn (1856), 18 C. B. 485.
(t) Neale v. Gordon-Lennox {1902), A. 0. 465 ; 71 L. J. K. B. 939 ;

87 L. T. 341.

\e<ile V.

rtlon-
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Infants.

Function of

the judge and
jury as to
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juclgmeut or order and to proceed thereon, subject to

the right of the party objecting to counsel's consent or

admission, to apply to the court that made the order,

to be relieved from the consent or admission on the

ground of mistake or surprise, or for other sufficient

reason (u). A n agent can only bind his principal by

admissions when the making of such admissions comes

within the scope of his ordinary and usual authority (x) ;

and a wife can only bind her husband by her admissions

so far as she can be said to have his authority, express

or implied, to do so (?/), so that even in an action

asfainst a husband for his wife's tort, her admission
o

of it cannot be given in evidence against him («).

An infant cannot make admissions, nor generally

can his guardian or next friend do so for him (a).

But infants, and their guardians and next friends, are

now compellable to make discovery of documents, and

to answer interrogatories, in the same way as other

litigants (5).

We have seen in the foregoing pages that there are

many kinds of proof which may be tendered but cannot,

or ought not to, be received. It is for the presiding

judge to determine as to the admissibility of particular

evidence. There is also another and perhaps even

more important point, viz., as to the credence to be

given to a witness, for very often evidence of a most

conflicting character is given at a trial. It is for the

jury to decide on the point of credence, for they sit to

try the facts of the case, and in exercising their judg-

ment they should regard the whole circumstances con-

nected with a witness ; they should look to his de-

meanour, and see whether he appears to be giving his

(w) Harvey v. Croydon Union Sanitary Authority (1884), 26 Ch. D.

249 ; 53 L. J. Ch. 707 ; 50 L. T. 291 ; 32 W. R. 389.

(x) This is simply on the ordinary principle of the power of an agent
to bind his jirincipal, as to which see ante, p. 147.

(jy) This, again, is on the ordinary principle of the power of the wife

to bind her husband, as to whicli see ante, pp. 252-259.
{z) Dean v. While (1798), 7 T. R. 112.

(a) Powell's Evidence, 235.

(6) Indermaur's Manual of Practice, 139.
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evidence in an honest, and straisfhtforward manner, and

whether he appears to be an over-zealous Avitness, un-

duly anxious to befriend the party on whose behalf he

is called, in Avhich case he must be regarded with, at

any rate, some suspicion. They should look, also, in

cases of conflicting evidence, not only to outward

circumstances, but to inner matters, and consider any

interest or possible motive that the witness may have,

that may tend to weaken his evidence, and look even

to his general character and past doings, as some
criterion on the all-important question of truth (c).

(c) As to the mode of taking evidence, and of enforcing the at-

tendance of witnesses, and generally on the practice of the court
thereon, the student is referred to Indermaur's Manual of Practice,

181-184.
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APPENDIX.

LAW OF DISTRESS AMENDMENT ACT, 1908.

(8 Edw. VII. c. 53.)

Note.—This Act alters and extends the law as to exemptions
from distress, as stated on pp. 75 to 77, ante.

An Act to amend the Law as regards a Landlord's right of

Distress for Rent.

Section i. Under-tenant or lodger, if distress levied, to maJce

declaration that immediate tenant has no property in goods dis-

trained.—If any superior landlord shall levy, or authorise to be

levied, a disti"ess on any furniture, goods, or chattels of

—

(a) any under-tenant liable to pay by equal instalments

not less often than every actual or customary quarter

of a year a rent which would return in any whole
year the full annual value of the premises or of such

part thereof as is comprised in the under-tenancy, or

{b) any lodger, or

(c) any other person whatsoever not being a tenant of the

premises or of any part thereof, and not having any
beneficial interest in any tenancy of the premises or

of any part thereof,

for arrears of rent due to such superior landlord by his imme-
diate tenant, such under-tenant, lodger, or other person afore-

said mayserve such superior landlord, or the bailifl'or other agent

employed by him to levy such distress, with a declaration in

writing made by such under-tenant, lodger, or other person afore-

said, setting foi-th that such immediate tenant has no right of

property or beneficial interest in the fui-niture, goods, or chattels

so distrained or threatened to be distrained upon, and that such
furniture, goods, or chattels are the property or in the lawful

possession of such under-tenant, lodger, or other person afore-

said, and are not goods or live stock to which this Act is

expressed not to apply ; and also, in the case of an under-tenant

212
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or lodger, setting forth the amount of rent (if any) then due to

his immediate landlord, and the times at which future instal-

ments of rent will become due, and the amount thereof, and
containing an undertaking to pay to the superior landlord any
rent so due or to become due to his immediate landlord, until

the arrears of rent in respect of wdiich the distress was levied

or authorised to be levied have been paid ofl*, and to such
declaration shall be annexed a correct inventory, subscribed by
the under-tenant, lodger, or other person aforesaid, of the

furniture, goods, and chattels referred to in the declaration
;

and, if any undei'-tenant, lodger, or other person aforesaid,

shall make or subscribe such declaration and inventory knowing
the same or either of them to be untrue in any material parti-

cular, he shall be deemed guilty of a misdemeanour.

Section 2. Penalty.—If any superior landlord, or any bailifi'or

other agent employed by him, shall, after being served with the

before-mentioned declaration and inventory,and in the case of an
under-tenant or lodger after such undertaking as aforesaid has

been givenand the amount of rent (if any) then due has been paid

or tendered in accordance with that undertaking, levy or proceed

with a distress on the furniture, goods, or chattels of the under-

tenant, lodger, or other person afoi'esaid, such superior landlord,

bailifl:', or other agent shall be deemed guilty of an illegal dis-

tress, and the under-tenant, lodger, or other person afoiesaid,

may apply to a justice of the peace for an order for the restora-

tion to him of sucii goods, and such application shall be heard

before a stipendiary magisti'ate, or before two justices in places

where there is no stipendiary magistrate, and such magistrate

or justices shall inquire into the truth of such declaration and
inventory, and shall make such order for the recovery of the

goods or otherwise as to him or them may seem just, and the

superior landlord shall also be liable to an action at law at the

suit of the under-tenant, lodger, or other person aforesaid, in

which action the truth of the declaration and inventory may
likewise be inquired into.

Section 3. PaymeiUs hyunder-teiiant or lodger to swperior land-

lord.—For the purposes of the recovery of any sums payable

by an under-tenant or lodger to a superior landlord under such

an undertaking as aforesaid, or under a notice served in accord-

ance with section 6 of this Act, the under-tenant or lodger

shall be deemed to be the iui mediate tenant of the superior

landlord, and the sums payable shall be deemed to be rent

;

but where the under-tenant or lodger has, in pursuance of

any such undertaking or notice as aforesaid, paid any sums
to the superior landlord, he may deduct the amount thereof

from any rent due or which may become due from him to his

immediate landlord, and any person (other than the tenant for

whose rent the distress is levied or authorised to be levied)
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fi'om whose rent a deiluctioii has been made in respect of such
a payment may make the like deductions from any rent due or

which may become due from him to his immediate hmdlord.

Section 4. Exclusion of certain, yoods.—This Act shall not
apply—

(i) to goods belonging to the husband or wife of the

tenant whose rent is in arrear, nor to goods com-
prised in any bill of sale, hire-purchase agreement,
or settlement made by such tenant, nor to goods in

the possession, order, or disposition of such tenant
by the consent and permission of the true owner
under such circumstances that such tenant is the
reputed owner thereof, nor to any live stock to which
section 29 of the Agricultural Holdings Act, 1908,
applies

;

(2) (a) to goods of a partner of the immediate tenant

;

{h) to goods (not being goods of a lodger) upon
premises wheie any trade or business is carried on
in which both the immediate tenant and the under-
tenant have an interest

;
(c) to goods (not being-

goods of a lodger) on premises used as offices or ware-

houses where the owner of the goods neglects for one
calendar month after notice (which shall be given
in like manner as a notice to quit) to remove the

goods and vacate the premises
;

{d) to goods belonging
to and in the offices of any company or corporation

on premises the immediate tenant whei-eof is a

director' or officer, or in the employment of such

company or corporation :

Provided that it shall be competent for a stipen-

diary magistrate, or where there is no stipendiary

magistrate for two justices, upon application by
the superior landlord or any under-tenant or other

such person as aforesaid, upon hearing the parties,

to determine whether any goods are in fact goods

covered by subsection 2 of this section.

Section 5. Exclusion of certain under-tenants.—This Act
shall not apply to any under-tenant where the under-tenancy
has been created in breach of any covenant or agreement in

writing between the landlord and his immediate tenant, or

where the under-tenancy has been created under a lease exist-

ing at the date of the passirrg of this Act contrary to the wish of

the landlord in that behalf, expressed in writing and delivered

at the premises within a reasonable time after the circum-
stances have come, or with due diligence would have come, to

his knowledge.
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Section 6. To avoid distress.—In cases where the rent of the

immediate tenant of the supeiior landlord is in airear it .shall

be lawful for .such .superior laiidloid to serve upon any under-

tenant or lodger a notice (by registered post addressed to such

under-tenant or lodger upon the premises) stating the amount
of such arrears of rent, and requiring all future payments of

rent, whether the same has already accrued due or not, by such

under-tenant or lodger to be made direct to the superior land-

lord giving such notice until such arrears shall have been duly

paid, and such notice shall operate to transfer to the superior

landlord the right to recover, receive, and give a discharge for

such rent.

Section 7. Commencemeiit of Act.—This Act shall come into

operation on the first day of July one thousand nine hundred
and nine.

Section 8. Repeal.—The Lodgers' Goods Protection Act,

187 1, shall, wherever and so far as this Act applies, be repealed

as from the commencement of this Act.

Section g. Definitions.—In this Act the words '• supei-ior

landlord " shall be deemed to include a landlord in cases where

the goods seized are not those of an under-tenant or lodger
;

and the words "tenant" and "under-tenant" do not include

a lodger.

Section 10. Act not to extend to Scotland.—This Act shall

not extend to Scotland, and .shall only apply in Ireland to a

rent issuing out of lands or tenements situate wholly within

the boundaries of a municipality or of a township having town

commissioners.

Section 11. Short title.—This Act may be cited as the Law
of Di.stress Amendment Act, 1908.
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A.

Abandonment,

Of a wrecked vessel, 441, 442

Abatement,

Of a nuisance, 341, 342

A CCEPTANCE,

Of ofl'er, to make contract, 37, 41
And receipt of goods within the 4th section of Sale of

Goods Act, 1893, 100-103

Of bills : See Bills of Exchange

Accident,

A person not liable for accidental injury if free from

fault, 360
But otherwise if any negligence, or if the party was

doing an unlawful act, 360
Liability for fire caused by, 442-443
What will be an inevitable accident, 446-447

Accidental Injury,

A person is not liable for, if he is free from fault, 360

Accord and Satisfaction,

A smaller sum cannot satisfy a greater, but something

different may, 270-272

Definition of, and generally as to, 276, 277
The value of the satisfaction cannot be inquired into,

276, 277

Acknowledgment,

To take a case out of the Statutes of Limitation, 59, 281,

282

An unqualified admission of account being open is suffi-

cient, 281

Must always be in writing, 59, 281

513 2 K
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AcKNOWLEDGMENT

—

continued

Effect of, by one of several, 282

Must have been made before action, 282

To whom made, 282

Act of God,

As to what is, 127, note (c)

Actio Personalis moritur cum persona,

Meaning of maxim, 6, 7, 330, 363, 364, 426
Distinction as to when maxim applies and when it does

not, 6, 7
Applies generally to actions for breach of promise of

marriage, 7
Exceptions to maxim, 7, 8, 330, 363, 364, 426, 437
Provisions of the Fatal Accidents Act, 1846, and decisions

therein, 426-428

Actual Partner : *S'ee Partnership

Admissibility of Evidence : See Evidence

It is for judge to decide as to, 510
Distinction between admissibility and credence, 510

Admissions,

An unqualified admission of an account being open is

a sufficient acknowledgment to I'evive statute-barred

debt, 281

On a notice to inspect and admit, 493
Meaning of "saving all just exceptions," 493
May do away with necessity of strict evidence, 508
Effect of, if made in some other action, 509
May occur by parol, or even by conduct, 509
Effect of, by counsel, agents, tfec, 509
Infants cannot make, 510

Adultery Proceedings,

Parties to, are competent witnesses, 490

Adverse Witness,

May be contradicted, 489
If intended to contradict him by a writing, his attention

must first be called to it, 489

Advertisement,

Action may be brought for reward offered by, 40
May constitute contempt of Court, ^yS
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Advocate,

Absolutely privileged in what he may say in the course

of his advocacy, 392

Affidavit,

When used on an interlocutory aiiplication, may contain

a statement founded upon deponent's belief", 407

Affirmation,

By witness under the Oaths Act, 1888, 488
Affreightment, construction of contract, 27

Agknt : See Principal and Agent

Agreement : See Simple Contract—Combination
To give guarantee must be in writing, 55
For lease, effect of going into possession under, 63

Agricultural Fixtures, 70-72

Aliens,

Who are, 263
Their position prior to and since the Naturalisation Act,

1870, 263

Alterations in Instruments,

Effect of, after execution, 187-188

Ambiguity,

Rule as to admissibility of evidence to explain, 28
Difference between patent and latent, 28
Distinction as stated by Lord Chief-Justice Tindal, 28,

29
The case of Goss v. Lord Nugent, 29

Animals,

As to property in, 349
Injuries done by and to, 353-356

Apartments,

Agreement for letting of, 62, note {I)

Apology,

Effect of, in an action for libel, 398, 399
Special provision in the case of libels in newspapers, 3 c 8

399
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Apportionment of Rent,

Provisions as to, 88

Apprentice : See Master and Servant

Position of, with regard to premium paid, if master dies

or becomes bankrupt, 48
A master is bound to provide medical attendance for

indoor apprentice, though not for an ordinary servant,

237
Liability of an infant apprentice, 247, 248

Is liable to be reasonably chastised by master, 371

Appropriation of Payments,

The rvile as to, 269, 270

Exception to general rule, 269, note (y)

Creditor may appropriate even to a statute-barred debt,

270

Arbitration,

Submission to, by one of several partners, not good,

159
Under Workmen's Compensation Act, 1897, 437

Arbitrator,

Not liable for mistake or errors of judgment, if he acts

honestly, 325

Arrest,

When a constable may arrest without a warrant, 376
When a private person may arrest another, 376, 377
Power of pawnbrokers to, 377
Under the Debtors Act, 1869, 378-382

Liability for malicious arrest, 381
Definition of malicious arrest, 381

Distinction between, and imprisonment for debt, 381

Articled Clerk : See Apprentice

Assault and Battery

Definition of assault and of battery, 365, 366
What will constitute an assault, 366

Instances of assaults, 367
A merely passive act cannot amount to, 367
Consenting to an assault, 367
Distinction between, 368

May amount to mayhem, 368
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Assault and Battery—coniinned

An action may be brought here for, though committed

abroad, 368
But it must be a wrong abroad, 368, and note {s)

May be justifiable in defence of one's person, or in defence

of husband, wife, child, relative, neighbour, or friend,

369
Or in defence of one's property, 370
Or on account of a person's peculiar position, 370

May be committed irrespective of malice, 371

May be committed indirectly, as by the throwing of a

squib, 371
When principal liable for assault committed by his

agent, 372
Remedies for, 372
Wife cannot sue her husband for, not even if she has

since been divorced, 372
Damages recoverable in respect of, 473
Assignability distinguished from negotiability, 167, 168

Assignments of Leases,

Must be by deed, 63

Association,

Of more than twenty persons illegal if not registered,

232

Assurance,

Definition of, 209
Underwriters, 209

What marine insurance is, 209

Policy for time or for voyage, 209

Form of policy, 209
Things impliedly warranted in a marine policy, 209, 210

But in a time policy no implied warranty of seaworthi-

ness, 210, note {t)

Liability of underwriters on loss, 210

Total constructive loss, 210

Contracts of fire and marine assurance are contracts of

indemnity, 210

But contracts of life assurance are not, 211

Rights in respect of insurance by vendor of house he has

agreed to sell, 210

Wager policies not allowed, 21

1
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Assurance—contimied

A person to insure must have an insurable interest, but

a person may insure his own life, or a wife iier hus-

band's, 211

Under Married Women's Property Act, 1882, assurance

may be effected for separate iise of wife and children,

subject to r'glits of creditors, 212

As to effect of concealment on a policy, 212

Contracts of, are uherrwue fidei, 212

Necessit}' of disclosing alteration of circumstances occui*-

ring after offer to insure, 213

Effect of suicide on a policy, 213

Life and marine policies are by statute assignable, 163

213

Atheists,

Rule as to evidence of, formerly, 487
May now give evidence under provisions of Oaths Act,

1888, 488

Attesting Witness,

When it is necessary to call, 492, 494
Course when he is dead or cannot be found, ^94
Wh'at it is sufficient for him to depose to, 494

Attorney : See Solicitors

Warrant of, II, 12

Attornment Clause,

In a mortgage constitutes a bill of sale, 115

But clause may still be of some value, 115, note (:;)

Auction,

Sale of goods by, I02

Auctioneer,

How he may be liable for conversion, 355
Is not protected from consequences of a wrongful sale

because he sold in market overt, 356

Average,

General and particular, 204

B
Bail,

Agreement to indemnify is illegal, 298
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Bailee,

Estopped from denying the title of his bailor, 19, 142
Liability of, 122-142

Must not set up Jus tertii, 142

Can sue for damage to goods, even when not liable to

bailor, 361, 362

Bailiff : See Distress

Bailments : See also particular titles

Generally, 122-143
Lord Holt's division of, 122

The cases of Ooggs v. Bernard and Wilson v. Brett, 123

Distinction between a pawn, a lien, and a mortgage, 125

As to pawnbrokers, 125, 126, 127

Carriers, 127-138
Innkeepers, 138-142

Restaurant keeper, 138, note (/)
Lodging and boarding house keepei's, 141, 142

Another division of, 142

Bailor and Bailee,

Position of, 142

Jus tertii, 142, 143

Bank of England Note,

When good tender, 275

Banker and Customer : See Cheque

Relation between, 195
Duty of banker, 196

How duty to pay cheques terminated, 196

Who is a customer of a bank, 199
Statutory provisions as to banker's books in evidence,

479-480

Bankrupt,

Cannot on his examination object to answer qviestion on

the ground that it may criminate him, 501

Bankruptcy,

As to proof of judgment debt in, 14

Administration of estates in, 14

Position of voluntary settlements in, 20, 2J

Debt barred by, is not revived by mere promise to pay, 46

Of master, position as to apprentice, 48

Of tenant, landlord's right to rent, 85
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Bankruptcy—continued

flight of trustee in, to disclaim onerous property, 86

In event of, trade or business goods comprised in a con-

ditional bill of sale pass to trustee if in bankrupt's

possession, I2I

As to assignment of a dividend in, l66, note (m)

Married Woman cannot be made a bankrupt unless

trading apart from husband, 254
Composition with creditors under provisions of the Bank-

ruptcy Act, 1890, 272

Purchase of property from a bankrupt before he has dis-

charge in, 349

Barristers,

Cannot recover their fees, 224
Are not liable for negligence, 224

Contracts between, and clients as to their services void,

224

Battery : See Assault and Battery

Beadle,

Is justified in forcibly removing a person disturbing con-

gregation, 371

Begin,

Who has the right to, at trial, 505, 506, 507

Belief : See Evidence

An afiidavit on an inteilocutory application may contain

a statement founded only on deponent's belief, 497

Betting : See Gaming Contracts

Betting and Loans Infants Act, 246

Beyond Seas : See Limitation of Actions

Meaning of, 279

Bill of Exchange and Promissory Note,

Position of parties to, 55-174
Origin of the system of exchange, 170

Now governed by Act of 1882, 170

Definitions of a bill, a promissory note, and a cheque,

170, 171

Addition of words to bills, notes, or cheques, not pre-

judicial, 171
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Bills of Exchange and Promissory Notes—continued

Advantages derived from, 171, 172
Forms of, 173
When negotiable, 173
Efiect of making a bill payable to an unnamed person, 173
Bills and notes must be in writing, 49
Two classes of persons liable on bills and notes, 174
Meaning of acceptance, 174
What is a sufficient acceptance, 174
When bill may be accepted, 174
Estoppel of acceptance, 174
Engagement of the acceptor, 175
When presentment for acceptance necessary, 175, note {g)

Acceptance for honour or supra protest, 175
Referee in case of need, 175
Accommodation acceptance, 175-176
The giving of parol evidence to shew no consideration, 176
Distinction between general and qualified acceptance,

176, 177
Acceptance of, may be either general or qualified, 176-177
Instances of qualifiied acceptance, 177
Rules as to bills apply generally to notes, 177
How a bill is negotiated, 177, 178
Diflerence between indorsement in blank and special

indorsement, 178
Right of party to whom instrument payable to order

ti'ansferred without indorsement, 178
Blank indorsement may be converted into special in-

dorsement, 178

Restrictive endorsement, 178
Conditional endorsement, 178
Position of indorsers of bills or notes, 178
Effect of an indorsement '•^ sans recours" 179
Transferor by delivery, 179
Holder in due course, 179
Effect of accepting, making, or endorsing "per p-oc," 180
Or without authority, 180

Whether the payee of a promissory note is a " holder in

due course," 179, note {h)

Liability of an executor or administrator making, accepting,

or indorsing, 180

Sans recours, 181

How bills and notes may be made payable, 181
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Bills of Exchange and Promissory Notes—continued

Days of grace, i8l

What is a bill payable on demand, i8l

Statute of Limitations runs from date of instrument pay-

able on demand, i8l, 182

But no interest payable until demand, 182, note {z)

Meaning of the term " usance," 182

Non-dating or wrong dating of instrument, 182

Bill is good though ante-dated or jDost-dated or dated on a

Sunday, 182

As to presentment and notice of dishonour generally,

183-186

When presentment necessary to charge acceptor or maker,

183

What is sufficient notice of dishonour, 184
To whom given generally, and in the case of death or

bankruptcy, 184, 185

Time for giving it, 185, 186

Cannot be sued upon until the day after it is due, 185,

note {p)

Delay in giving notice of dishonour, 186

When notice of dishonour dispensed with, 186

Effect of alterations after execution, 187, 188

Carelessness in accepting so that fraud committed,

187, 188

Difference in transfer of bills or notes before and after

becoming due, particularly as to a stolen or lost bill,

189

What is a sufficient consideration for a bill or note, 189

As to negotiable instruments generally, 167-170

Forgery of a bill or note cannot confer any title, 190-192

The case of Bank of England v. Vagliano, 190-191

Fictitious or non-existent payee, 191, 192

How liability on bills and notes may be discharged, 192

When noting and pi'otesting necessary, 192

Difference between an inland and a foreign bill, 193

Rules as to, when laws conflict, 193, 194
Receipt on back of a bill or note now requires a stamp,

194
Effect of loss of a bill or note, 194
Rights in such a case, 194
Bills and notes carry interest, 195

Tender after bill due, 195
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Bills of Exchange and Promissory Notes—continued

Summary of differences in bills and notes from other

simple contracts, 195
Infants not liable on, 246
Bill or notes given for gaming debts, 312, 313

Bill of Lading,

Indorsement of, may affect right to srtop in transitu, 107,

108

This rules applies to indorsement of all documents of title,

107, 108

What it is, 206

Differences between, and a charter-party, 206

To a certain extent negotiable, 206, 207
Effect of indorsement of, as regards liability of indorsee

for freight, 207
Meaning of clause in, as to " perils of the sea," 207,

note (/)

Bill of Sale,

When a mortgage of fixtures requires registration as a

bill of sale, 72

If goods removed under, landlord cannot follow them,

80, 81

Provisions of Bills of Sale Acts, 1878 and 1882, points

decided on, and generally as to, 1 14-122

Position of, on the bankruptcy of the giver, 12 1, 122

Bills of Mortality, 231

Boarding-house Keepers,

Liability of, 141

Books, &c.,

Bankers' books, provision as to admission in evidence,

479, 480
Companies' books, (fee, 479
A person's own, are not evidence, but he may refresh his

memory by reference to them, 496

Bottomry Bond,

Definition of^ cfec, 205
In such a security the Usury Laws never had any applica-

tion, 205
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Breach of Contract,

Consequences flowing from, 23, 24
Procuring a breach, 410-413

Breach op Promise of Marriage,

The maxim Actio personalis moritur cum fersond appUes

generally to, 7
Infant not liable in respect of, 241, 242

Damages recoverable for, 473
In actions for, parties are now competent witnesses, 490
PlaintiflT's evidence must be corroborated, 490

Brokers,

Diflference between, and factors, 153

Builders,

Injuries done by, 419, 420

Burden of Proof,

Is on party seeking to prove affirmative in an action, 505

But presumption of law may put it where it would not

otherwise be, 505
Onus of proof where a voluntary settlement is called in

question is on the person taking the benefit, 506

Child born during wedlock is presumed legitimate, 506

Business,

When entries in the course of, admitted in evidence,

484, 485

C
Cab Proprietor,

As to the liability of, 418

Captain or Master of a Ship,

Has power during voyage to sell or hypothecate ship and

cargo, 203

Generally he has unlimited discretion how to act, 203

Jettison, 203, 204

May imprison or reasonably chastise sailors, 371

Carrier,

Definition of a common carrier of goods, 128

Non-liability of, for loss of mare, it being " act of God,"

127 note (c)
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Carrier—continued

Reason of extensive liability of carrier of goods, 127, 128

Liability of carriers of goods at common law, 128, 129

Provisions of the Carriei's Act, 1830, 129-131

Evasion of this Act by railways, 131

Provisions of the Railway and Canal Traffic Act, 131-

133
As to special contracts and conditions under this Act,

131-133

Act does not apply to contracts by companies to carry

beyond the limits of their own line, 132
Liability where contract to carry partly by sea, 133
Provisions of the Railway Regulation Act, 1868, 133
Duty of carrier of goods, 133, 134
As to carriage by a railway company over their own and

another line, 134
Who is to sue the carrier, 134
As to carrying dangerous goods, 134

As to railway passengers' personal luggage, 134, 135, 136

As to goods deposited in a cloak-room, 135

As to goods sent to a certain station to be called for, 136

When liability for passengers' luggage ends, 136

As to the equality clauses relating to railways, and the

powers of the Railway Commissioners, 136, 137
Liabilities for injuries to passengers, 137, 138

Liability of, by sea, 207, 208

Liable for negligence causing injury to passenger, 424,

425, 426, 427
Damages recoverable against, 469, 470, 471

Cart,

Injury arising from servant washing, 461

Cases,

For Index of, see ante, p. xi.

Cats,

Scienter, 354, 355, 356

Injuries to, 356

Cattle,

Obligation as to fencing out, 332
Injuiies to, by dogs, 354
As to liability, if they stray, 441
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Caveat emptor,

On taking a house, 89

As to furnished houses, 89, 90

Meaning of the rule, 1 12

Exception to the rule, 112, 113

The rule does not apply to the contract of insurance, 212

Certified Conveyancers,

May recover their fees, 224

Champerty,

Definition of, 303, 304

Character,

Master's position as to giving character to his servant,

238, 239
Persons of infamous character may yet give evidence, 488

Evidence affecting a person's, 492, 493

Charities,

Liability for contract made on behalf of, 234

Charter-party,

What it is, 206

Difference between, and a bill of lading, 206

Meaning of clause in, as to perils of the sea, 207,

note (/)

Chemists and Druggists,

Cannot recover for advice, 229

Cheque,

Definition of a, 171, 196
Drawer of dishonoured cheque. must have notice of dis-

honour, 185

Carelessness of customer of a bank in drawing a, 188

Cheques payable to fictitious or non-existent person, 191,

192

Duty of banker to customer, 195, 196
How banker's duty to honour cheques is ended, 196
The rules as to bills and notes generally apply to, 196
Time within which it should be presented, and conse-

quences of non-presentment, 196
Position of a person taking an overdue cheque, 196, 197
Post-dated cheque good, 197
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CnEqvE—continued
Consequences of a banker paying a forged cheque, or a

che(|ue with the indorsement forged, 198, 199
Protection of bankers collecting or paying, 198, 199
Provision of Bills of Exchange Act, 1906, 199
A banker cannot recover the amount of a cheque from a

person to whom he has paid it on discovering that his

customer's account has been overdrawn, 199
Crossing of, 199, 200, 201

Crossing it " not negotiable," 169, 200, 201

When a good tender, 275, 276

Child : >See Ixfants—Parent and Child

Rule as to when testimony of children is admitted, 491
If born during wedlock presumed legitimate, 506

Chose in Action,

Definition of, 165

Not generally assignable, but exceptions, 165, 166

Provision of Judicature Act, 1873, as to, 166

Remarks on this provision, 166, 167

Right to sue for damages whether assignable, 166, note

(m)

Assignment of proof in bankruptcy, 166, note (m)

A future debt may be assigned, 167

Clergymen,

Have no privilege as to giving evidence, 503

Cloak-room,

Liability of a railway company for goods deposited in,

135

Clubs,
Liability for contracts made on behalf of, 234

Coal,

Liability of worker of, as regards owner of surface, 335^

336

Code,

As to the advantages of, 2

First and most recent attempts at, 2, note (c)

Cognovit,

Definition of, 11

Essentials as to execution of, 11

Diflerence between, and a warrant of attorney, 10, II
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Collision : See Contributory IJ^egligence

Injuries arising from, 424, 425
Duty as to removing obstruction in the case of, 441, 442

Combination,

Of employers to decrease or limit wages illegal, 302

Of employ-ees to increase wages also illegal, 302

This is subject to Trade Unions Act, 1871, 302

Committal Order on Judgment Summons,

Cannnot be made against married woman, 254
Except for non-payment of money in her possession in a

fiduciary capacity, 255

Common,

Right of, 334

Common Employment, 429, 430

Common Law,

Origin of, I

As distinguished from Equity, 3

Companies,

Difierence between limited and unlimited, 232, 233
More than twenty persons cannot carry on business with-

out registration as a company, 232

Seven persons can always form a company, 232
Two persons can form a private company, 232, note (^:))

Contracts by, 233
Contracts on behalf of, before registration or before com-

mencing business, 233
Statutory provision as to various documents in evidence?

479

Comparison of Handwriting,

Proof by, 493, 494

COMPOSTION,

As to rights against a surety after accepting a composition,

55
With creditors as au excuse for non-performance of a

contract, 272

Compromise of Claim,

When a valuable consideration, 42
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Compulsion : See Duress

Money paid under compulsion of legal process cannot be

recovered back as money had and received, 288

Conditions,

On tickets, receipts, &c., constituting a contract, 40, 41
Distinction between, and warranty and misrepresentation,

109

Consents to Judgment, 12

Consideration,

What is a valuable, 19

What is a good, 19
A simple contract must have a valuable, 19
A deed does not require one, 19
But though not requiring one, it is liable practically to be

called in question in three ways, through want of it,

20, 21

Origin of necessity for, 41, note {q)

Whether it is sufficient cannot be inqviired into. 41, 42
But it must be real, 42
Provisions of the Money Lenders Act, 1900, as to, 42
Must appear on the face of a written contract, or be

capable of being implied therefrom, except in two cases,

42,43
May be either executed, executory, concurrent, or con-

tinuing, 43
When an executed consideration will support a promise,

43.44
A merely moral consideration is not sufficient for a simple

contract, 45
But a moral obligation which was once a legal one is, 46
The doing of an act a person was bound to do is not a, 47
Unreality of, 47
As to an impossible, 47, 48
A pre-existing debt is sufficient, for the handing over of a

negotiable instrument, 189

Constable,

As to liability of, 375
Demand for warrant must be made, 375
Course then to be taken, 375
When he may arrest without warrant, 376

2 L
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Construction of Contracts,

Rules for, 24-32

Contempt of Court, 377, 378

Continuing Guarantee, 54, 55

Contracts : For particular contracts, see respective titles

Different divisions of, 9
Of record, 10-16

Specialities and simple contracts, differences between, 16-

22

Express and implied contracts, difference between, 21, 22

Executed and executory contracts, difference between, 23

Rules for construction of contracts, 24-32

Quasi-contracts, 32

Essentials of a simple contract, 33
Incompetency to contract, 33, 34
A person not a party to a contract cannot sue on it, 34
Mutuality of assent, 34, 35

When may be made out from different documents, 35-37
As to offer and acceptance, and I'evocation of offer, 37-41

How an offer may lapse, 37, 38

Illegality of object, 48

As to, through the post, 38, 39
By advertisement, 40

Conditions on tickets, 40, 41

Considerations for, 41-48

Impossibility of performance of, 48, 49
"When required to be in writing, 49
In such case the form of writing does not go to the exist-

ence of the contract, 49, 50

When an agent's authority to sign must be by writing, 58

One party to a contract cannot sign for the other, 58, 59
As to land generally, 60-90

When a liability arises on, 264

When an action may be brought before the time for per-

formance, 264-265

For goods by instalments, 265, 266

Indivisible contract, 266, 267

Quantum meridt, 267, 268

Performance of, generally, 268-277

Excuses for the non-performance of, 277-288

Illegal, 297, 298
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Contracts—continued

Illegality of, never presumed, 298, 299
Effect of illegality, 299
To compromise criminal offence, 304
Pursuing breach of, 410, 411

Inducing not to comply, 411
Provisions of Trade Disputes Act, 1906, 412, 413
Stricter principles observed in assessing damages for

breaches of, than in respect of torts, 462
Damages recoverable in various particular cases, 465-475

Contractor,

Liable for negligence in or consequences of his work, 419
But a person desiring a dangerous work to be done, cannot

rid himself of liability by employing another to do it?

420
Other cases in which contractor's employer liable, 420

Position of, under Workmen's Compensation Act, 1906,

420

Contradiction,

Of an adverse witness, when allowed, 489

Contribution,

Not allowed between wrongdoers, 326

Under the Directors Liability Act, 1890, 326

Contributory Negligence,

In cases under the Fatal Accidents Act, 1846, 428

Definition of, 447
Instance of, 447
What will and will not be, 447, 448
Necessary for plaintiff to disprove if injury may have,

happened from, 448
The doctrine of, applies to children, kc, 449
Contributor}' negligence of servant is that of master, 449
Doctrine of Identification in contributory negligence now

overruled, 450

Conversion,

Meaning of, 344, 351
Distinction between, and trespass, 350, 351

Instances of, 351
May be by an agent's act, and even by ratification. 356, 357
Conversion by avxctioneers, 357, 358
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Conversion—contimied

When a demand is necessary before action for, 358

Right to follow proceeds of goods wrongly converted, 359
Justification of, 359, 360

Who is the ps'son to sue for, 361

Remedy for, 362, 363
When bailee can sue, 362

COPYEIGHT,

Definition of, 217
Copyi^ight in a book, 217

Duration of, 217

What is a book, 317, note (l)

Articles in encycloppedia, magazine, &c., 217, 2l8

Registration of, 218

Assignment of, 218

Fine Arts Copyright Act, 1862, 218, 219

As to photographs, 218, 219
Engravings, prints, and lithographs, 219

Sculpture Copyright Act, 1814, 219

Public performance of dramatic pieces or musical com-

position, 220

Musical Compositions Copyright Act, 1882, 220

In lectures, 220

In a report, 220

A novel may be dramatised, 221

None in a name, 221

Rights in case of Infringement of, 221

Copyright in designs, 221

As to property in letters, 221, 222

Coronation,

Procession cases, 49, note {j)

CORPOBATION,

Definition of, 231

May be either sole or aggregate, 23

1

Contract by a, 231, 232
When liable on executed contract not under seal, 232

A municipal corporation cannot maintain an action for

libel, 387

Counsel,

Cannot recover their fees, 224
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Counsel—continued

Are absolutely privileged in what they say in the course

of their advocacy, 392
May bind their clients by admissions, 509, 510

Counter-claim: *S'ee Set-off

Country Notes,

When a good tender, 276

Covenant,

To pay all taxes, <fec., 67, 68

Crane,

Liability for injury done by, 419

Credence,

It is for a jury to decide as to credence to be given to a

witness, 509
Distinction between admissibility and credence, 509

Crimes,

Distinction between, and torts, 319, 320

Criminal Act of Servant,

When master liable for, 417

Criminal Evidence Act, 1898, 488, note {v), 490, note (i)

Criminal Information,

When pi-osecution can be by, 397

Criminals,

Formerly were not good witnesses, 488
But they now are, 488
Witness may be questioned as lo his criminality, and

after denial conviction proved, 488, 489

Crossed Cheques,

Provision of Bills of Exchange Act as to, 200

Difierent modes of crossing, 200

Effect of crossing cheque " not negotiable," 200, 201

Custom,

Rights are sometimes given by, 68

Customs are subject to the maxim Expressum facit

cessare tacitutn, 69

In the case of hiring of domestic servants, 235
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Customer,

Of a bank, 198, 199

D
Damages,

Generally as to, 451-458
Definition of the term, 451
Distinction between liquidated and unliquidated, 451, 452

Distinction between liquidated, and a penalty, 452-455
Difference between nominal, general and. special, 455
An action need not necessarily be for, 456, 457
Liability of an executor oi' administrator for, 457
Need not always be assessed by a jury, 457, 458
Are assessed not merely to date of issuing writ, but

down to date of assessment, 458
Measure of, generally, 458-465
Must not be too remote, 458, 459, 460

Instance of remoteness of damages in slander, 460

Instance of remoteness of damages in case of servant

washing cart, 461
When defendant's motive may be considered in assessing,

461, 462
Vindictive or exemplary, 462

Need not necessarily be the legal consequences of de-

fendant's acts, 462, 463
Interest as damages, 463, 464
Double and treble, 464
In various particular cases, 465-475
Recoverable for bieach of contract to sell or buy land

465, 466
For breach of covenant to repair, 466
For trespass or other injui-y to land may sometimes be

recovered both by actual occupier and reversioner, 466,

467
For breach of contract to buy or deliver goods, 467
468

Case of sub-contract, 468

For breach of warranty, 469
Against carriers, and particularly in actions under the

Fatal Accidents Act, 1846, 469-471
On breach of contract to lend money, 471, 472
In respect of injuries to land and nuisances, 472
Against mine-owner letting down surface, 472
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Damages—continued

For infringement of patent, 473
For breach of promise of marriage, 473
For assault and battery, false imprisonment, malicious

prosecution, 473
Against a non-attending witness, 474
Against a sheriff for negligence, 474
By a servant against a master for wrongful dismissal,

475

Damnum sine injuria,

Meaning of, 4, 5

Where there is both damnum and injurid, then there is

always a cause of action, 5, 6

Dangerous Goods and other Things,

Duty and liability in respect of, 134, 350, 422

Duty not to let dangerous creatures or things escape

351-353

Days of Grace, 181

Dead Person,

Ordinarily no proceedings for libel or slander of, 405

Deaf or Dumb Persons,

Are good witnesses if of sufficient understanding, 491

Death,

Does not revoke a continuing guarantee until notice, 54,

55
EfFect of death of husband on wife's power to bind for

necessaries, 148, and note (y)

Of principal revokes agent's authority, 150

Special provisions on this last point with regard to powers

of attorney, 150, note (_/)

Usually puts an end to right of action, but there are

exceptions, 6, 7, 8, 330, 363, 364, 426, 427
What damages are recoverable under the Fatal Accidents

Act, 1846, 470, 471
Presumption as to, after seven yeais, 486

Debentures,

Contract for the sale of, 62, note {k)
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Debt : See Imprisonment—Areest

Assignment of future, 167

When interest recoverable on, 463, 464

Debtors Acts, 1869, ^^^ 1878, 378-382

Deceit : See Fraud

Deed,

Is the only true formal contract, 16

Proves itself after thirty years, 487
Provisions of Vendor and Purchaser Act, 1874, as to

recitals in, 487, note (r)

Defamation: See Libel and Slander

Distinguished from injurious falsehood, 343

Defence,

Of one's land is justifiable, 333
Or of one's goods, 361
Assault and battery committed in defence of person or

property justifiable, 369, 370

Del credere Agent, 152

Delegatus non potest delegare, 145, 417

Demand,

Sometimes necessary before bringing an action for con-

version, 358

Dentists,

Must register to entitle them to sue for fees, 230

Detinue,

Former action of, 363

Direct and Indirect Evidence,

Difference between, 476, 477

Directors Liability Act, 1890, ,291, 326

Discharge of Liability : See Accord and Satisfaction—
Payment

Disclaimer,

Trustee in bankruptcy may disclaim onerous property,

86

Time for doing so, 86
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Dishonour,

Notice of, 183-186

Distress,

What it is, 73
Requisites to enable a landlord to distrain, 73, 74
May be made for the whole rent for furnished apart-

ments, 74, note (t)

Things exempted from, 74-76
As to lodger's goods, 77
Bill or note taken for rent does not extinguish right of,

78
Maxim of " Every man's house is his castle," and appli-

cation, 78
No outer door must be broken open in levying, 78

Provision of statute of Richard II., 79
After expiration of lease, or by executor or adminis-

trator, 80

Landlord may follow goods clandestinely removed, unless

if they had remained on the premises he would never-

theless have had no right of distress, 80

Landlord cannot follow goods removed by bill of sale

holder, 80

Manner of making a distress, 81

Sale by landlord to himself of goods distrained, 81, note {II)

Decision in the Six Carpenters Case, and provision of II

Geo. II. c. 19, s. 19, thereon, 81, 82

Replevin, 82

Other remedies of landlord besides, 82-88

Extent of landlord's right under, 82-88

Attornment clause in mortgage will not give right of,

115, and note {z)

Dividends, time to sue for, 278, footnote

Divorce,

Does not give a woman a right of suing her husband for

torts committed by him during the coverture, 373

Document of Title to Goods,

What is a, 107, note (/)

Dogs,

Straying and doing injury, 332

Owners liable for injuries done by, 354-356
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Dogs—continued

As to scienter, 354
Injuries to, 356

Dogs Act, 1906, 354, 355, 360

Domestic Servants, hiring of, 235

Dormant Partner : See Partnership

Double Damages, 464

Drunkards : See Intoxicated Persons

Dumb or Deaf Persons,

Are good witnesses if of sufficient understanding, 491

Duress,

Wliat is meant by, 263
Persons under, not liable on their contracts, 263

Money paid under compulsion of legal process cannot be

recovered back, 287

Duty,

Of a person as to dangerous goods and other things, 134,

351, 421

Entries made in course of business and discharge of duty

are admitted as evidence, 484-486

E
Earnest,

What is meant by, 100

Easements, 334

Ejectment,

In respect of non-payment of rent, and as to prior

demand, 82, 83

The subject of ejectment for non-payment of rent not

affected by Conveyancing Act, 1881, 83, note {t)

Tenant liable to be ejected on breach of covenant, but

relief long given in certain cases, 86, 87
Provisions of Conveyancing Act, 1881, as to i-elief against

forfeitures of leases, 87, 88

Electric Tramway,

Causing damage, 443, 444
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Employees,

Common law liability of, for injuries to servants, 429,

430
Provisions of Employers' Liability Act, 1880, and decision

thereon, 430-434
Provisions of Workmen's Compensation Act, 1906, 434-

438

Ejusdem Generis,

The rule of, 315

Encyclopedia,

As to copyright in an article written for, 217, 218

Entky,

On premises must not be forcible, 78, 79, 333, 342
On land may be constructive, 331, 332

Entries,

When entries made by deceased persons are admissible,

483-486

Equality Clauses,

As to railways, 137

Escrow,

Meaning of, 17 ]

Estoppel,

Generally, 13, 17, 18, 19

The doctrine of estoppel does not prevent illegality being

set up, 18, 298
Estoppel by receipt in a deed, 18

Estoppel in pais, 19
Bailee is estopped from denying the title of his bailor,

19

Tenant is estopped from denying his landlord's title, 66

Estoppel by holding out as a partner, 156

In the case of bills, notes, and cheques, 174, 188

" Every man's house is his castle,"

Maxim of, 78

Evidence,

As to putting unstamped instrument in, 315, 316

Generally as to, 476-487
Diiect and indirect, 476, 477
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Evidence—continued

Primary and secondary, 477
Primary, must always be given where possible, 477
Object of notice to produce, 478
No degrees of secondary, 478
Subpceiia duces tecum, 478
Exceptions to the rule as to non-admissibility of secondary

evidence, 479
Of entries in bankers' books, 479
Hearsay, definition of, 480
Cases in which hearsay is admitted, 480-486
When entries made by deceased persons admitted in,

. 482-486
Of reputation, 486
Different cases in which presumptions furnish evidences

486, 487
As to the competency of witnesses, &c., 487-498
As to atheists and the provisions of the Oaths Act, 1888,

487, 488
Criminals and infamous persons are now good witnesses,

488
As to contradiction of an adverse witness, 489
Persons interested in result of an action are now good

witnesses in it, 489, 490
In adultery and breach of promise cases now, the parties

are competent witnesses, 490
In breach of promise cases plaintifi's evidence must be

corroborated, 490
Of husbands and wives, 490, 491, and notes

Of idiots and lunatics, 491
Of deaf and dumb persons, 491
Of children, 491
When necessary to call an attesting witness, 492
Diflerent ways of proving instruments not requiring

attestation, 492
Object of notice to inspect and admit, 493
Meaning of admission "saving all just exceptions," 493
As to proof by comparison of handwriting, 493, 494
To be given if attestation necessary and attesting witness

dead or abroad, 494
What is sufficient for an attesting witness to depose to,

494>495
Mode of proving a will at a trial, 495, 496
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Evidence—continued

A person not allowed to make evidence for himself, 496
When evidence consisting of matters of opinion is receiv-

able, 497
Affidavits used on interlocutory application may con-

tain statements as to belief, 497
Effect of not stamping an instrument within the proper

time, 497, 498
Cases of privilege generally, 498-504
Privilege, meaning of, 499
A witness is not bound to disclose anything that will

criminate him, 499
Who is to determine whether answering a question will

tend to criminate, 499, 500
A witness not always bound to answer questions tending

to degrade him, 500
Nor a wife a question tending to criminate her husband,

500

No ground of privilege that witness may be exposed to a

civil action, 500

A witness may waive his privilege of not answering

questions tending to criminate, 501
No such privilege in the case of a bankrupt being exam-

ined, 501, and note (m)

Professional communications, 501-504
Professional confidence and professional employment are

essential to this privilege, 501-503

No privilege in the case of medical men and clergymen,

503
Communications " without prejudice" are privileged, 504
Other cases of privilege, 504
Miscellaneous points as to, generally, 505-511
Onus probandi is on the person asserting affirmative in

an action, 505
Unless the presumption of the law puts it elsewhere, 505,

506

Presumption in case of a voluntary settlement, 506
Presumption as to legitimacy, 506
As to leading questions, 507, 508
Effect of plaintiff or defendant not appearing at a trial

508
Admissions may do away with necessity of strict proof,

508
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Evidence—continued

Effect in one action of admission made in another, 509

Admission may be by parol, or even by conduct, 509

Effect of admissions by counsel, agents, &c., 509, 5 10

Admissions cannot be made by an infant, 510

Functions of judge and jury as to, 510, 511

Exchange,

Origin of the system of, 170

Ex DOLO MaLO NGN ORITUR ACTIO, 296

Executed Consideration, 43, 44, 45

Executed and Executory Contracts, 23

Execution,

Effect of, on land, 15, 16

Things exempt from, 76, note (/)
Door of a dwelling-house may not be broken open in

levying, 78
Effect of, on goods, 348
Liabilities and duties of sheriff in levying, 444, 445

Executors and Administrators,

Provisions of Statute of Frauds as to their contracts, 50,

51

How they should accept, make, and indorse bills or notes

so as not to be personally liable, 180, 181

Effect of acknowledgment of debt given by one of several,

282

Effect of a creditor appointing his debtor executor, 287
When they may maintain action nothwithstanding maxim

Actio personalis moritur cum persona, 6, 7, 8, 330, 363,

364, 426, 437
Liability of, in an action, 457

Executory Consideration, 43, 47

Executory Contracts,

Generally, 23
When a liability on, may arise before the time for per-

formance of, 264, 265

Express and Implied Contracts,

Diffex'ence between, 9, 22, 23



GENERAL INDEX. 543

EXPRESSUM PACIT CESSARE TACITUM, 23-3O

Ex TURPI CAUSA NON ORITUR ACTIO^ 326, 424

F
Factors,

Difference between, and bi-okers, 153
Their power to bind their principles by pledging at

common law, and under the Factors Act, 1889, 153,

154
As to right of set-ofF when action brought by principal,

155, 156

Falsa demonstratio non nocet, 26

False Imprisonment,

Definition of, 373
Distinction between an actual and a constructive deten-

tion, 373
Cases in which imprisonment justifiable, 373, 374
As to the liability of justices and constables, 374, 375
A person obtaining a warrant is not liable for false im-

prisonment, 375
When a constable may arrest without warrant, 376
When a private person is justified in arresting another,

376, 377
As to detention for contempt of court, and for debt, <fec.,

377-382
Distinction as to proof of reasonable and probable cause

in action for, and in action for malicious prosecution,

385
Damages recoverable for, 473

False Representation : See Fraud

False Statement causing Mental Shock, 6

Fatal Accidents Acts, 426-428, 470, 471

Father : See Parent and Child

Felony,

Action may sometimes be brought although tort amounts

to, 320, 321
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Fences,

Liability to keep in repair, 332, 441
Liability for dangerous fence abutting on highway, 421,

note (g)

Between public road and any pit, machine, windmill, fur-

nace, or quarry, 423, 424

Ferocious Animals,

Injuries done by, 353-356
The doctrine of scienter, 354, 355

Finder of Goods,

His rights, 347, 348

Fire : See Assurance

As to liability in respect of injuries through accidental

fires, 442, 443

Fish,

As to property in, 349

Fixtures,

Contracts for sale of, need not be in writing, 62

What are, 69
Must be removed during tenancy, 69
Originally fixtures not removable, 69, 70

Oases in which they are now removable, 70-73

Agricultural, 70-72

When a mortgage of, requires registration as a bill of

sale, 73

Flats,

Liability for non-repair of common staircase, 439

Foreign and Inland Bills,

Differences between, 193

Forfeiture of Leases,

Relief in respect of, 86, 87, 88

Forgery,

No title can be obtained through, 190-192

Formal Contract,

What is said to be the only true, 16

Fraud,

Husband liable for wife's, 260, 261

Efiept of, as regards the Statutes of Limitation, 280
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Fraud—continued

Definition of, in law, and what lepiesentaticns fcuflicient

to constitute, 289, 290
Whether non-disclosure is fraud, 289
Whether statement of opinion or of intention is fraud,

290
Misrepresentation of law, 290
Legal and moral fraud discussed, 290, 291

A false statement honestly believed in does not constitute,

291
Directors Liability Act, 1890, 291

To whom statement must be made, 292

As to liability of principal for his agent's, 292, 293
When a fraudulent representation must be in writing, 59,

293, 294
_

Provision of 13 Eliz. c. 5, and decision in Tivynne's Case,

294> 295
Provision of 27 Eliz. c. 4, 296
Provision of Voluntary (Conveyances Act, 1893, 296

jEx dolo vialo non oritur actio, 296
Contract induced by, may nevertheless be enforced by

third person innocently acquiring an interest, 296

Rescission of a contiact on tiie ground of, must take place

within a reasonable time, 296
Need not go to the whole of the contract, 296
In imri delicto potior est conditio defendentis el possidentis,

297
Distinguished from injurious falsehood, 343
Position if a person obtains goods by, and disposes of them

to an innocent party, 346
In connection with the sale of land, 465

Frauds, Statute of,

Provisions of, generally, 49-59
As to the memorandum required by the statute, 51, 57,

58
_

When an agent within, must be authorised by writing,

58_
_

Provisions of, as to land, 50, 60-64

Free Pass,

Position of person travelling with a, 133, note {j)

Freight,

What it is, 207

2 M
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Freight—continued

Position of indorsee of bill of lading by way of security as

regards liability for, 207

Fright,

Causing nei-vous shock, 6

Furnished Apartments,

Distress for rent of, 74, note [t)

Furnished House,

Condition on taking, 89

Future Day,

Where action can be maintained before time has arrived

for Act to be done, 264, 265 266

G
Game,

As to property in, 349
Provisions of Ground Game Act, 1880, 350
Overstocking land with, 354

Gaming Contracts, 304-314
Definition of gaming and wagering contracts, 304, 305
Provision of the Gaming Act, 1845, and the Gaming Act,

1892, 305
Effect of Acts, 306, 307
Money won, and received by agent, may be recovered by

his principal, 306
Agent cannot be sued for neglecting to make bet, 306
Agent paying a bet he has made for principal cannot

recover from principal, 306
Loan to pay bets is recoverable, 307
Bets knowingly paid for another irrecoverable, 307
Loan abroad for gaming is recoverable in England, 307
Provision of the Betting Act, 1853, 307
Bookmakers' business, 307, 308
8tock Exchange contracts for differences, 308, 309
As to the position of a stakeholder, 309-3 II

What is a lawful game within the Gaming Act, 1845,

310

As to horse-racing and lotteries, 311
Provision of Leeman's Acts, and decisions thereunder, 311,

312
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Gaming Cumxkacts—continued

Bills oi- notes or mortgages given for money won at games

or betting on games are not void, but to be taken as

upon an illegal consideration, 312, 313
Illusti-ation of this, 312, 313
Difference as regards bills and notes and mortgages given

in payment of other wager transactions, 313

Securities given to avoid the consequences of not paying

wagers are enforceable, 313, 314
Wager Policies, 314

General Average, 204

General Damages : See Damages

General or Public Interest,

To prove matters of, hearsay evidence is admitted, 480, 481

Geographical Name,
Whether it can be registered as a trade-mark, 222

Goods,

Quasi-contract of sale of, 32
Contracts for the sale of, generally, gi-114

Codification of the law as to sale of, gi

Definition of goods in Sale of Goods Act, 91
Meaning of sale, 91
Meaning of agreement for sale, 91
Points as to delivery and acceptance of, 91, 92
Delivery and payment and concurrent conditions, 91

Place of delivery, 92
Deterioration during transit, 92
What amounts to acceptance after delivery, 92
Buyer rejecting goods need not return them, 92
Whether the pi'operty has passed, 92, 93
As to property passing in specific, 93
Rules for ascertaining intention as to property in passing,

93-95
As to goods sent on approval, 94
Instances of cases in which property in, does not pass, 95,

96
When property passes in goods part of an entire bulk, 96,

97
When property passes in goods to be made, 97
Effect of sale of, at price to be fixed by valuation, and no

such valuation made, 97
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Goods—continued

Reservation of right of disposal of, on conti"actfor sale of,

97. 98
General answer to question of when property in goods

passes, 98
Perishing after contract for sale, 98
Provisions of Statute of Frauds and Sale of Goods Act,

1893, as to contracts for sale of, 99, loO

As to earnest and part payment, loo

As to acceptance and receipt of, within meaning of section

4 of Sale of Goods Act, 1893, 100-102

Sale of, by auction, 102

Difierent actions by seller'and bviyer on breach of contract

for sale of, I02, 103

Unpaid seller defined, 103

Rights of unpaid seller against the goods, 103

Seller's lien, 103, 104

How lien lost, 104

Stoppage in transitu, 105-108

Effect of exercise of right of lien, or stoppage in transitu,

107, 108

Seller's right of resale, 107

Effect if buyer resells during transit, 107, 108

Specific performance of contract to sell, 108

As to warranty, 109-II4

As to bills of sale, 114-122

Duty as to dangerous, 134, 351
Position of seller or buyer in possession, 154, 155
Effect of sale of, to an infant, 240-246
Failure in delivery of instalment of goods, or in payment

of an instalment of the price of goods, 265, 266

Torts aflecting, two divisions of, 344
Title to goods, 344-350
Sale in market overt, 345
If stolen and sold in market overt, may nevertheless

after conviction be recovered back by true owner, 345,

346
But not if the goods were obtained by fraud not amount-

ing to larceny, 346
Distinction between trespass and convei-sion, 344, 350,

351
Interpleader, 359
Justification of trespass or conversion, 359, 360
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Goods—continued

Miscellaneous points as to, including defence and recap-

tion, 361-364
Damages for breach of couti'act by seller or by buyer, 467-

469

Goodwill,

Sale of, and right of vendor as to setting up fresh business

and soliciting former customers, 299, 300

Grace,

Days of, 181

No days of, in the case of instruments payable on

demand, at sight, or on presentation, 181

Ground Game, 350

Guarantee : >See Surety

Must always be in writing, by Statute of Frauds, 51-55
How this provision was evaded, and provision of Lord

Tenterden's Act, 293, 294
A promise made to a debtor himself, however, need not

be in writing, 52

Provision of Mercantile Law Amendment Act, 1856, as

to consideration, 52
Distinction between indemnity and guarantee, 152, 153

Guests,

Of innkeepers, 138-142

Position of, if injury happens to them, 138, 421

H
Hackney Carriages,

Position of person letting out, 418

Handwriting,

Comparison of, 493, 494

Hearsay Evidence,

Definition of, 480
Cases in which it is admitted, 480-486

Hire Purchase Agreement,

May sometimes constitute a bill of sale, 116

Effect of wrongful sale by pei'son having possession of

goods under, 154, 155
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HoT.DER IN Due Course, lyq, i8o

Holding : See Landlord and Tenant

A defendant to bail in a civil action, 380, 381

Horse,

Injured during voyage, 127, note (c)

Special provisions as to the sale of, 346, 347
Liability for, if it strays, 441

HoRSE-RAC!ING, 306, 3II, 3I3

House,

No duty cast on owner of unfurnished house to see it is

in a fit state of repair when he lets it, 8g, 439
Implied warranty on taking a furnished, 89, 90^

Housing of the Working Classes,

Implied condition on letting house for, 89, 90

Husband : See Married Woman
Liability of, and position generally with regard to his wife,

248-261

Still liable for wife's torts during marriage, 260, 261

No right to detain person of his wife, 260, 373

I

Identification,

Doctrine of, does not now apply in cases of contributory

negligence, 450

Idiot: See Non Compos mentis

Distinction between, and lunatic, 261, 491, note (r)

Cannot give evidence, 491

Illegal Associations, 232

Illegality,

Of object of contract, 48
When action lies on illegal contract made abroad, 48

Makes a contract void, 297
Money paid under illegal contract cannot be recovered

back, 297
Unless illegal purpose in no way carried out, 297
Or parties not in pari delicto, 297
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Illegality—continued

The doctrine of estoppel does not prevent its bring set up,

i8, 298
Is never presumed, 298
Illegality in consideration makes contract void, 299
Illegal objects can be separated, 299
Is of two kinds, 299
As to contracts in restraint of trade, 299-302
Other particular cases of, 302-315
An illegal instrument cannot be confirmed, 315
Non-stamping of an instrument does not render it illegal

3I5> 316

Illegitimacy,

Evidence of, 482, 483

Immoral Contracts,

Are always void, 48, 302

Implied Contract, 22, 68, 69, 88, 89

Impossibility of Performance of a Contract, 48, 49

Impossible Consideration, 48

Impounding Goods on a Distress, 81

Ijiprisonment : See False imprisonment

For contempt of court, 377-378
Cases in which imprisonment for debt still allowed, 378-

381
Distinction from arrest, 381, 382

Indemnity,

Distinction between contract of, and contract of

guarantee, 152

When it can be claimed by a wrongdoer, 327
Independent contractor, 419-42

1

Indictment,

What it is, 340

Indirect and Direct Evidence,

Difference between, 476

Infamous Character,

Persons of, may yet give evidence, 488, 489
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Infants,

Who are, 240
Liability of, on their contracts, 240-248

Provisions of Lord Tenterden's Act, 237, 240
Provisions of Infants Relief Act, 1874, 241
Contract to marry, 241, 242

Functions of judge and jury in action for necessaries, 242
What are necessaries, and what would be evidence on this

point, 243, and note (m)

Not liable if already sufficiently supplied, 244
Liable for necessaries for wife and child, 244
Who is liable for necessaries when infant residing with

his parent, 244
Whether liable for money lent to buy necessaries, 245
Not liable merely on account of misrepresentation of age,

245
Never liable on bills or notes, 246
Not liable on bill given after majority for loan during

infancy, 296
Infancy is a personal privilege, 246
Continuous contracts on which liable if iiot disaffirmed,

246
Position of an infant who continues a marriage engage-

ment after coming of full age, 241, 242
Position when an infant has paid for things not neces-

saries, 247
Contracts to marry by, and marriage of, 247
Liability of apprentices, 247
Liability of, in respect of torts, 248

Infidels,

Can now give evidence under Provisions of Oaths Act,

1888, 488

Information,

What it is, 340

Indemnity Contrasted with Guarantee, 152

Injunction,

May in certain cases be granted against the publication of

a libel, 404, note (p)

Injuria sine Damno,

Meaning of, 3, 4, 196, note (b), 319
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Injurious Falsehood,

Action for, 343
Distinguished fi'om deceit and from defamation, 343

Inland and Foreign Bills,

Differences between, 193

Innkeeper,

Definition of, 138

Duty of, 138

His liability at common law for guest's goods, 138
Reason of this extensive liability, 138
Who is the guest of, 139
Not bound to keep a person permanently at his inn, 139
Calye's Case, 139
Provisions of the Innkeepers Act, 1863, 140
Not liable for personal injury to guest unless negligence

shewn, 140

Has a lien on his guest's property, but not on his person,

140, 141

Extent of this lien, 141

Effect on lien of taking security, 141

Provisions of the Innkeepers Act, 1878, 105, 141

Innuendo in Libel Actions, 389

In pari delicto potior est conditio defendentis et possi-

dentis, 297

Inspect and Admit, Notice to,

Object of, (fee, 493

Instalments,

Failure in delivery or payment by instalments, 265, 266
Provision for payment of debt by, and that on one

becoming in arrear, whole shall become due, not a

penalty, 454, 455

Institutions,

Liability for contracts made on behalf of, 234

Insurance : See Assurance

Interest,

Is payable on bills and notes, 195
When recoverable in other cases, 463, 464
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Interest—continued

Payment of, prevents operation of Statues of Limitation,

280, 282

Effect of such a payment by one of several persons jointly

liable on a contract, 283
Is payable on judgment of High Court, but not on judg-

ment of County Court, 464

Interest, Pecuniary or Proprietary,

Entries made contrary to, are admitted, 483, 484
Even though they form the only evidence of the interest^

484
Difference between entries against interest and entries

made in the course of duty, 485

Interpleader,

What it is, and generally as to, 359

Intoxicated Persons,

Liability of, on their contracts, 262

Invitation,

Doctrine of, 423

J
Jettison, 203

Joint Contractors, 160

Joint Tort Feasors, 326

Judge,

Not liable for acts done in discharge of his duties and

within his jurisdiction, 325, 391, 392

Judgment,

Definition of, 10

As to consents to, 12

When recoverable will merge a covenant contained in a

deed, 12

Estoppel by, 13

As to priority in payment, 14

As to charging lands, 14, 15, 16

Not satisfied by payment of a smaller sum, 271, 272

Does not by itself affect the title to goods, 348
Of Higli Court carries interest, but not judgment of

County Court, 464
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Judgment Summons,

Married women cannot be committed on, 254
As to, generally, 380

Jus TERTii, 142, 143

Justices,

As to their liability, 374
Notice need not be given before bringing action against,

374
Right of action barred after six months, 375

Justification,

Of trespass, 333, 369, 360
Of an assault, 369, 371

' K
King, The,

Can do no wrong, 324, and note (/)

L
Land,

Contracts for sale of, must be in writing, 50, 60
But in three cases Chancery has been in the habit of

decreeing specific performance of a parol contract for

the sale of, 60

What is an interest in, 60-63

Times for suing on mortgage of, 277, note (l)

Time for suing for recovery of, 278, footnote

Torts affecting, generally, 328-343
Trespass qicare clausum fregit, 328
Time for bringing action for trespass to, 329
As to action for trespass to, 328-331
Action for trespass to land abroad cannot be brought here,

329
When an action may be brought in respect of injuries to?

after death of party, 331
What will amount to trespass to, 331, 332
Right of, or building, to subjacent and to adjacent support,

335» 336, 337. 440
Damages recoverable by a purchaser on breach of contract

to sell, 465
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Land—continued

Damages recoverable against a purchaser for refusing to

complete, 466
Damages for injury to reversion, 466,467

Landlord and Tenant : See Distress

Different ways in which a tenancy may exist, 63
When writing necessary for a lease, 63
Eft'ect of a parol lease for more than three years, 63, 64
Effect of payment of rent, 63
Position of tenant holding over after expiration of lease, 64
Notice to be given by a tenant on determining tenancy, 64
What is a sufficient notice to quit, 64
Notice to quit part of demised premises not good except

under Agricultural Holdings Act, 1906, 64, 65
Penalty on tenant for holding over, 65

Tenancy at will arising by construction of law, 65

Tenant cannot deny his landlord's title, 66

Position of, as to repairs, 66, 67
General position of, with regard to rates and taxes,

67,68
Tenant's right by custom, 68

Fixtures, 69-72

Provisions of Agricultural Holdings Act, 1906, 71, 72

Distress, 73-86

Position where tenant holds under agreement for lease, 73
Requisites to enable landlord to distrain, 73, 74
Things exempt from distress, 74-76
General rule to determine whether a person is a lodger, 77
Distress suspended during currency of bill taken for rent,

78
Must not break in to distrain, 78, 79
Distraining after tenancy ends, 80

Personal representatives can distrain, 80

May follow goods removed, 80

How he distrains, 81

Irregularity when distraining, 82

Must not take excessive distress, 82

Amount of rent landlord entitled to sue and distrain for

83, and note {v)

Landlord's rights against an execution creditor, and in the

case of bankruptcy, 84-86

As to forfeiture and to relief therefrom, 86-88
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Landlord and Tenant—cmitinued

Apportionment of rent, provisions as to, 88

Tenant may appropriate any part of the rent to indemnify

himself against prior charges, 88

Condition on the letting of furnished house or apart-

ments, 89
Condition on letting to working classes, 89, 90

A tenant wrongfully holding over may be ejected by

landlord, though landlord may be liable for the assault,

79> 80, 333 _
Position of responsibility in case of nuisance, 338, 439

Latent Ambiguity,

Parol evidence is admissible to explain, 28

Distinction between, and a patent ambiguit}', 28

Lateral Support,

As to the right to, 335, 336, 440

Leading Questions,

What they are, 507
Not allowed in examination in chief, but they are in cross-

examination, 507, 508

Leases,

Provisions of Statue of Frauds as to, 50, 63

Effect of a parol lease which should have been in

writing, 63

Eflect of going into possession under agreement, 73

On bankruptcy of a lessee, trustee may disclaim lease as

onerous property, 86

Effect of such disclaimer, 86

Lectures,

As to copyright in, 220

Legman's Act,

Provision of, and decisions thereunder, 311

Legal and Moral Fraud: See Fraud

Legal Practitioners, 224-229 : See respective titles

Legitimacy,

Evitlence as to, 482, 483

Presumption as to, 506
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Lending of Money,

Damages for breach of contract for, 471, 472

Letteks,

Property in, written from one person to another, 221,

222

Lex fori governs action on contract, 27
Lex loci governs construction of contract, 26, 27

Lex non scripta.

Meaning of, i

Lex scripta,

Meaning of, i, 2

Liability of Contracts,

When it arises, 264
When there is liability before day for performance of

contract, 264, 265

Libel and Slander, 386-405

Definition of libel, 386

Not necessary a libel should have caused any special

damage, 386
Municipal corporation cannot generally sue for, 387
Trading corporation may sue for, 387
Instances of words held to be libellous, 387, 388

Mere words of suspicion will not constitute, 387
Innuendo in, 388, 389
Publication of libel must be proved, 389
What will amount to publication, 389, 390
A person unwittingly publishing a libel is not liable, 390
Malice in law is essential to constitute a libel, 390
Privileged communications, 391-396
Privileged communication defined, 391
Two kinds of privilege, 391
Reason for absolute privilege, 391
Cases of absolute privilege, 391-393
Qualified privilege, when it exists, 393
Privilege of master giving character to servant, 394
Solicitor's letter, 394
Merchant's letter is not privileged, 394
Privilege in reporting parliamentai'y and legal proceedings,

394.395
Provision of Libel Act, 1888, as to newspaper reports of

public meetings, &c., 395
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Libel and Slander—continued

Whether privilege exists is for judge, 396
Qualified privilege lost if actual malice proved, 396
Difference between absolute and qualified privilege, 396
Comments and criticisms are not privileged, but if fair are

not actionable, 396
Libel may be prosecuted for, and in certain cases by

criminal infoi-mation, 397
Eflfect of truth of libel in civil and criminal proceedings

respectively, 397
For prosecution of the proprietor, &c., of a newspaper for

libel, an order of a judge must first be obtained, 398
But this does not apply to criminal informations, 398
Effect of apology in action of libel, 398, 399
Notice necessary to entitle defendant to give evidence of

circumstances in excuse of publication of, 398, note (3/)

Course to be taken by proprietor of a newspaper in action

for libel published in his paper, 398, 399
In such a case defendant cannot plead an apology without

paying something into court, 399, note {z)

Provision of Libel Act, 1888, as to mitigation of damages,

399
Action for libel must be brought within six years, 399
Liability for fresh publication of lihel, 399
Definition of slander, 399
When a criminal prosecution will lie for slander, 400
Instances of slander, 401
Calling a person a felon who has undergone sentence is

actionable, 400, note (/')

Facts to be proved in an action for slander, 400
Special damage must be proved in an action for slander,

except in four cases, 401-403
Efiect of truth of slander, 403
Action for slander must be brought within two yeai's, 404
Repetition of slander, 404
Obtaining injunction against, 404, note (^j)

Summary of difi'erences between libel and slander, 404
As to libel or slander concerning a dead person, 405
Instance of damage for slander held too remote, 460

Licence,

To break open piemises void, 79
May be revoked, 333
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Licence—continued

But if it is part of a contract an action for damages may
be brought, 333

Licensees,

Position of, in respect of injuries, 421

Lien,

Definition of, 103, and note (h)

General, 103

Particular, 104

How lost, 104

When unpaid seller has lien on goods, 104
Only exists until delivery, 104

Solicitor's, 103, 226, 227
Is generally a mere passive right, 104
Except in the one case of an innkeeper, 105

And to a certain extent also in the case of solicitors, 105,

226, 227
Effect of Exercise of right of, 107
Distinction between, and a pawn, and a mortgage, 125

Extent of innkeeper's, 140, 141

Of bailee is not conversion, 358

Life : See Assurance

Limitations of Actions,

When time runs as to bill payable on demand, 181, 182

When time runs against surety who is to pay on detuand,

182 note {z)

Periods for, 21, 83, and note {v), 277-284, 329, 374, 375,

399-404, 405-426, an-l note (j), 434, 435
List of most important periods, 277, note (/)

Period from which time runs in the case of a solicitor's

bill of costs, 225
Objects of the Statutes of Limitation, 277
The statutory periods apply to claim against separate

estate of married women, 278, note {I)

Eflect of one of several joint debtors being beyond seas,

279, note (s)

Meaning of " beyond seas," 279
The statute only bars tlie remedy, not the right, as

regards contracts, 279, 280

Otherwise as regards land, 280, note (w)
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1

Limitations of Actions—continued

Ignorance of rights does not prevent statute running

except in cases of fraud, 280

Four ways in which the Statutes of Limitation may be

prevented from applying, 280

Nature of an acknowledgment, and what is sufficient

acknowledgment, 281, 282

An acknowledgment must always be in writing, 281

Effect of acknowledgment by one of several, 282

Acknowledgment must be before action brought, 282

Effect of part payment, or payment of interest by one of

several, 282, 283
Difference if by one of several partners, 283, note (s)

As to issuing process to prevent statutes applying, 284
Limited Partnerships Act, 164

Liquidated Damages,

Distinction between, and unliquidated damages and

penalties, 451-454
Question as to whether, or penalty, is one of law, 454

Locomotive,

Causing damage, 442, 443

Lodger,

His goods cannot now be taken either in distress or

execution, 77
Rule for determining whether a person is a lodger, 77

Lodging-house Keepers,

Liability of, 141, 142

Lord's Day Act, The, 314, 315

Loss OP Service : See Seduction

Actions for, may arise quite irrespective of seduction and

instance of, 410-413

Lotteries, 311

Luggage,

As to liability of railway company for loss of, 134-136

Lunatic: See Non compos mentis

Distinction between, and an idiot, 261, 491, note (s)

To what extent unsoundness of mind is a defence, 261

Acts done during lucid interval, 262

Can only give evidence during a lucid interval, 491
Cannot dispose of property by deed, 263

2 N
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M
Maintenance,

Definition of, 302

Exceptions to, 303

Malice,

Difference between, in law and in fact, 384

Malicious Arrest, 381

Malicious Prosecution,

A person obtaining a warrant may be liable for, 376
Definition of, 382

Essentials in an action for, 382

Person cannot sue for, if there is a conviction standing

against him, 382

The question of reasonable and probable cause is for the

judge, 382

Respective functions of judge and jury in an action for,

383
Distinction as to proof in action for, and in action for

false imprisonment, 383
A prosecution not at the outset malicious may become so,

383,384
Difference between malice in fact and malice in law,

384
Nature of the malice necessary in action for, 384
Difference between the findings as to reasonable and

probable cause, and malice, 384, 385
Action for, will lie against a company, 385

No action lies for malicious prosecution of a civil action, 385
Nor by a subordinate against a commanding ofiicer for

bringing him to court-martial, 385
But action will lie for maliciously presenting a petition in

bankruptcy, or for malicious presentation of a winding-

up petition, 385
Damages recoverable for, 473

Mantraps, 370

Mare,

Injured during voyage, 127, note (c)

Marine Insurance,

Definition of, 209
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Marine Insurance—continued

Form of policy, 209
Terms on voyage policy, 209
Implied conditions, 209, 210
Liability of underwriters, 2 10

Is contract of indemnity, 210

Market Overt,

What is meant by, 345
Advantage of purchasing in, 345
Notwithstanding sale in, if goods are stolen and the

thief convicted, restitution may be obtained by true

owner, 346
But not if goods only obtained by fraud not amounting

to larceny, 346
An auctioneer selling in, is not protected, 357, 358

Marriage : See Breach of Promise of Marriage
An agreement made in consideration of, must be in

writing, 50, 55
Of a female does not now revoke any authority she may

possess as an agent, 150

Position of an infant continuing a marriage engagement
after attaining full age, 241, 242

Infant not liable on contract for, but if marriage takes

place it is generally binding, 247
Contracts in general restraint of, are invalid, 302

Married Woman,
May insure her husband's life, and policy may be

expressed to enure for her separate use, 212

Position of, and of husband, as to contracts made and

torts committed before marriage, 249-252
Position of, and of husband, as to contracts made after

marriage and during cohabitation, 252-257
Position of, and of husband, as to contracts made during

separation, 257-260

Cases in which a married woman is in the position of a

feme sole, 252, 253
Position of, as to contracts under Married Women's
Property Acts, 1882 and 1893, 253, 254

Cannot be made a bankrupt unless trading apart from

her husband, 254
Committal order cannot be made against, 254
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Married Woman—continued

Her position as to suing and being sued under the

Married Women's Property Act, 1882, 255
Effect of notice in papers by husband that he will not be

liable for his wife's debts, 258, 259
A husband is liable for the costs of any proceedings

rendered necessary by his conduct, 259
Money lent to wife to buy necessaries, 260

Who is liable on a contract by a wife for necessaries

when husband is deadun known to her, 148, and

note {y), 260

Committing tort, husband still liable, 260, 261

Fraud perpetrated by a, 261

Claim against separate estate of, is governed by Statutes

of Limitation, 278, note

Effect of a woman marrying her debtor, 287

A wife cannot sue her husband for a toit committed

during coverture, even though she has since obtained

a divorce^ 373
Representatives of lunatic husband allowed to sue for

wife's torts in connection with property, 373, note [n)

Cannot lawfully be detained by her husband, 373

Master and Servant,

Persuading master to dischai-ge servant, 5, 41 1-4 13

As to hiring of servants, 234
Contract for life is valid, 235

A hiring always presumes reasonable wages, 235
Different kinds of servants, 235
Effect of a general hiring, 235, 236

As to the power of a servant to bind his master by his

contracts, 236, 237
As to master's liability for his servant's torts, 237, 415,

416, 417, 418, 419, 429, 430

Servant entitled to wages during temporary illness, 237
Master not bound to provide medical attendance for his

servant, though he is for apprentice, 237
But if he sends for a medical man he will be liable, and

cannot make deduction from wages, 237
Position with regard to injuries done by one servant to

another acting in course of common employment, as

the matter originally stood at common law, and as it

now stands under the Employers' Liability Act, 1880,
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Master and Servant—continued

and the Workmen's Compensation Act, igo6, 237,

429-438
Length of notice to determine relationship of, 235
When master may discharge servant without notice,

238
Effect of death on relationship of, 238
Master's position as to giving a character to servant, 238,

394. 396
Master may reasonably chastise his apprentice, 247, 371
Liability of master for servant's torts, 415-418
Liability for servant's crime, 417
E-elationship of, may exist between cab proprietor and

driver, 418
As to the position of a contractor or a sub-contractor,

419, 420, 436
Servant's claim against railway company when ticket to

travel taken by master, 422
Master's claim against railway company for his own

property when ticket to travel taken by servant, 422
Damages recoverable by a servant for wrongful dis-

missal, 475

Master of a Ship, 203 : See Captain or Master of a

Ship

Maxims—
Actio personalis moritur cum persona, 6, J, 8, 331, 3645

426, 437
Caveat emptor, 112, 212

Delegatus nan potest delegare, 145, 4^7
Every man's house is his castle, 78

Fx dole Tnalo non oritur actio, 296

Expressum facit cessare taciturn, 23 j 3^

Ex turpi causa non oritur actio, 326, 424
Falsa demonstratic non nocet, 26

I71 ^xt?'i delicto potior est conditio defendentis et possi-

dentis, 297
Nemo dat quod non hahet, 344
Omnis ratihabitio retrotrahitur et mandate p-iori a'qui-

paratur, 147
Quicquid plantatur solo, solo cedit, 6g

Quifacit per alium facit per se, 144, ^T-J, 429' 449
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Maxims—continued

Quod ah initio own valet in tractu temporis non con-

valescit, 315
Res ipsa loquitur, 414
Respondeat superior, 416
/Sic utere tuo ut alienum non Icedas, 352
The king can do no wrong, 324, and note (/)
Volenti non fit ioijuria, 406, 432, 434, 447

Mayhem,
What it is, 368

Medical Men,
When they may recover their fees, 229, 230
No privilege in giving evidence, 503

Members of Parliament,

Position of, as regai'ds privilege from slander or libel,

393

Memorandum,
Or note of contract to satisfy the Statute of Frauds, 51,

57,58
To satisfy sec. 4 of Sale of Goods Act, 100

Mental Shock may constitute Actionable Damage, 6

Mercantile Agents, 153, and note (/), 154

Mercantile Contracts, 144-201

Merger,

What it is, 12, 17

Is caused by recovering judgment on a deed, 12, 17

Misrepresentation : iSee Fraud

Distinction between, and condition and warranty, 109

Mistake,

As to recovery of money paid under, 287, 288

In telegraphic message, 322, 323

Money Lenders Act, 1900, 31, 42

Monopolies : See Patent

The Statute of, 214

Month,
Meaning of the term, 32
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Monthly Tenancy,

Notice to determine, 64

Moral Consideration,

Is not sufficient to support a simple contract, 45, 46

But a moral obligation which was once a legal one will

support a promise, 46
But this does not apply to promises to pay a ('.ebt dis-

charged by bankruptcy, 46

Moral Fraud : See Fraud

Mortality, Bills of, 231

Mortgage,

When a mortgage of fixtures requires registration as a

bill of sale, 72
Distinction between a mortgage of personal propei'ty,

a lien, and a pledge, 125

Remedy of a pledgee, 125, note {n)

Action on, must be brought within twelve years, 277,

note {I)

Mortgagor,

Provision of Judicature Act, 1873, as to his powers, 66,

330
When allowed to make leases, 66

Motive,

Of a defendant cannot be looked to in an action ex con-

tractu, but can be in an action ex delicto, 461, 462

Music,

Provision of Act of 1882 as to copyright in, 220

Municipal Corporation : See Corporation

Cannot generally maintain an action for libel, 387

Mutual Assent,

Necessary to a simple contract, 34, 35

N
Necessaries,

For an infant or a married woman, what are, 243, 255

Necessity, agent of, 203

Negligence : See also the different headings of specific acts olc
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Negligence—continued

Liability of voluntary bailee for, 122-124

Carrier of passengers not liable without, 138

Must be shewn to render innkeeper liable for personal

injury to guest, 140
Generally as to torts arising peculiarly from, 414-450
The functions of judge and jury, 414
Res ipsa loquitur, 414
Burden of proving is on plaintiff, 415
May arise from act of agent or servant, 415-419
Injm-y arising from negligence in driving vehicle, 415-

418
Injury ai"ising from negligence of a contractor or sub-

contractor, 419
Injuries in respect of faulty erection of building, 419,

420, 421
Liability in respect of dangerous goods or animals, 421,

422
An action for, may be maintained irrespective of privity,

422
Injuries from nuisances, 422
The doctrine of invitation, 423
Liability in respect of engines, shafts, windmills, &c.,

near a public road, 423, 424
When an injury is done by several, one or all may be

sued, but there is no contribution, 424
The liability of carriers of passengers depends on ques-

tion of, 424, 425
Maxim of Actio personalis moritur cumpersond, and statu-

tory provisions thereon, 426-438
From train overshooting platform, 428
Doctrine of common employment, 429, 430
When master liable for injury done to a servant by

negligence of a co-servant, 429-438
Omission to lepair, 439
Causing injury to land or building, 439-441
Collisions arising through, 441, 442
Causing fire, 443
Injury through sparks of a railway engine is not, 442

443
Unless some negligence, 443, and note (a)

Or under Kailway Fires Act, 443
injury from traction or similar engine is, 443
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Negligence—continued

Causing waste, 444
By sheriff's officers, 444, 445
Consisting of non-arrival of train at proper time, 445
Defences to an action for, 445-450
Contributory, 447-450
Necessary for plaintiff" to prove no contributory negli-

gence ]f injury may have happened from that cause,

448

Negotiable Instruments : See Bills of Exchange and

Promissoey Notes
What negotiable instrument is, 167

List of such instruments, 168

No title conferred by forgery, 169
Pledge of, by stockbroker or money-dealer, 170

Bill of lading is not, 168, 2o6

Nemo dat quod non habet, and the exceptions, 344, 345

Newspaper,

Reports in, of legal proceedings and public meetings

privileged to a certain extent, 393, 395
Proprietor, editor, or publisher of, not liable to be

prosecuted for libel in, without order of judge, 398
Covirse that may be taken by proprietor of, in respect of

libel, 398, 399

Nominal Damages : See Damages

Nominal Partner: See Partnership

Non compos mentis.

Two classes of persons of this kind, and difference between

them, 261, 491, note (z)

Liability of such persons on their contracts, 261, 262

Idiots cannot give evidence, and lunatics only can during

a lucid interval, 491

Non-Performance of Contracts : See also particular titles

Excuses for generally, 277-288

Notice,

To quit premises, 64, 65
Of dishonour of bill or note, 183- 186

Need not now be given before bringing action against

justices, 374, 375
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Notice—continued

Required under Employers Liability Act, 1880, 433, 434
Required under the Workmen's Compensation Act, 1906

435

Notice to Inspect and Admit,

Object of giving, &c., 493

Notice to Produce,

Object of giving, &c., 478

Noting and Protesting,

What is meant by, and when necessary, 192

Novation, 162

Nuisance,

Definition of, ^;^y

What will constitute, and instances of, 337, 338
Causing personal discomfort, 338
Party may be liable, as a probable consequence of his acts,

338
Questions whether landlord or tenant liable for, in case it

occurs on demised premises, 338
An act may be a nuisance, though a benefi.t to others,

339
A person coming to a nuisance has still a right to have it

abated, 339
May be committed, though act authorised by Parliament,

339
Position in such case to onus of proof, 339
Difference between a public and a private nuisance, 339,

340
When a private remedy lies for a public nuisance, 340
Abatement of, 341

Notice usually necessary before entering on another's lands

to abate, 342
A person may not go on another's land to prevent, 342
May arise peculiarly from negligence, 422, 423
Damages recoverable in respect of, 472

O
Oaths Act, 1888, 488

Object of a Contract,

Must not be illegal or immoral, 48
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Obligation,

Arising from a breach of a contract, 23, 24

Offer,

Requires communicated acceptances to bind contract, 37
How it may lapse, 37, 38
Made under seal cannot be withdrawn, 39
But not under seal may be, 38, 39
Necessity of withdrawal of offer being communicated, 39,

40

Officer, Superior,

Not liable for acts done in the course of his duty, or justi-

fied by his position, 325, 326
Is justified in detaining subordinate, 373
No action lies against, for malicious prosecution in bring-

ing subordinate to court-martial, 385

Omnis ratihabitio retrotrahitur et mandato priori ^qui-

PARATUR, 147

Onerous Property,

May be disclaimed by trustee in bankruptcy, 86

Effect of such disclaimer, 86

Onus Probandi,

Is on party seeking to prove affirmative in an action, 505,

506

But presumption of law may put it where it would not

otherwise be, 505, 506
Rule in the case of voluntary settlements, 506

Opinion,

When matters of, are receivable in evidence, 497
An affidavit on an interlocutory application may contain

a statement founded only on deponent's belief, 497

Outgoings,

Covenant to pay all, 67, 68

Parent and Child : See Infants

Father justified in chastising his child reasonably, 370
Or in detaining him, 373
Evidence as to legitimacy, 482, 483
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Parent & Child—continued

Parent cannot bastardise his or her issue, ^82

Child born during wedlock is presumed to be legitimate,

506

Parol Evidence,

Is not admissible to vary a written contract, but is admis-

sible to explain a latent ambiguity, 28-31

Also admissible to explain technical words, or words

which have by custom acquired a particular meaning,

29
Where there is an executory contract afterwards carried

out by deed, the deed only can be looked to, 30

Summary of the cases of admission of, 30
Provisions of the Money Lenders Act, 1900, 30, 31

Parol Lease,

When good, 63
Eflect of, when required to be in writing, 63, 64

Particular Average, 204

Parties to Actions,

Are now good witnesses, 489, 490

Partnership,

Definition of, 156

Actual and nominal partners, 156

When liability as partner constituted by holding out, 156

What will constitute a, 156, 157
Provisions of Partnership Act, 1890, hereon, 157, 158

Quasi-partnership, 158

Dormant partner, 158

Liability of partners ex contractu, 159
Bill or cheque given by a partner in the firm's name, 159

Borrowing money, 159
Submission to arbitration by one partner, 159
Pledge by partner, 159
Effect of agreement restricting powers of partners, 160

Liability is joint, 160

Liability of partners ex delicto, 160, 161

Introduction of new partner, and retirement of old

partner, 161

Dissolution of, 162

Powers of partner after dissolution, 162
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Partnership—continued

As to infants and others being partners, 163

Remedies between partners, 163

Limited partnerships, 164, 165

Between bookmakers on the turf not necessarily illegal,

307. 308

Part-Payment to satisfy Sale of Goods Act, loi

Passenger ON Railway,

When he has a right of action against railway company
for injuries happening to him during the journey, 424,

425
Damages recoverable for injury to, 470

Passengers' Luggage,

Generally as to, 134, 135, 136

Patent,

Definition of a, 214
The Statute of Monopolies, 214
What can be the subject of a patent, 214
To whom it can be granted, 215
How obtained, 215

Grounds for opposing patent, 215
Term for which patent granted, 215
Rights of joint patentees, 216

Register of patents, 216

Assignment of patent, 216

Licence to new patent, 216

Compulsory licence^ 216

Revocation of patent, 216

Remedy for infringement of, 217
Damages for infringement, 473

Patent Ambiguity,

Parol evidence not admissible in the case of, 28-31

Paavn,

Distinction between, and a lien, and a mortgage, 125
Remedies of pledgee, 125

Pawnbrokers, 125-127

Liable for loss by fire, 126

Pledge of stolen goods, 126

Right of pledgee to redeem on production of pawnticket,

127

Their special power to arrest, 377
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Payment,

Definition of, and generally as to, 268-274
Rule as to appropriation of payments, 269, 270
Exception to rule, 267, note {v) *

Effect of voluntary payment by third person, 268

To whom payment mvist be made, 269
Rule as to appropriation of payments not an invariable

one, 270
A smaller sum cannot satisfy a greater, except in some

special cases, 270-272

But something different may, 270
Effect of remitting a smaller sum in full discharge of

disputed account, 271
Decision in Foakes v. Beer, 271
Presumption of, 272
Effect of, by a cheque, bill, or note, 273
Through the post, 273, 274
Into court, 276

Of interest or part-payment of principal prevents Statutes

of Limitation applying, 280, 282

Effect of such a payment by one of several persons jointly

liable on a contract, 283
Under legal process, 287
Under mistake, 287, 288

Pecuniary or Proprietary Interest,

Admission of entries against, 483-486

Pedigree,

To prove matters of, hearsay evidence is admitted, 481

482

Penalty,

Sum agreed to be paid by way of, cannot be enforced, 452,

453
Effect of specifying that a sum agreed to be paid is by

way of penalty, 453, 454
Whether more than a named penalty can be recovered,

454
Question of whether penalty or liquidated damages is one

of law, 454
Provision that on failure to pay one instalment the whole

to become due, not a penalty, 454, 455
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Pbr Pkocuratiox, BiiiL Accepted, i8o

Performance of Contracts : See also particular titles

Impossibility of, 48-49
Generally as to, 268-277

May sometimes be presumed, 272

Excuses for non-performance generally, 277-288

Peril,

Of the sea, 207, note (/)

Perishing,

Of goods after contract for their sale, 98

Person, Torts affecting the, 365-413 : See also particular

titles

Assault and battery, 365-373
False imprisonment, 373-382
Malicious arrest, 382

Malicious prosecution, 382-385

Libel and slander, 386-405

Seduction and loss of service, 405-413
Injuries to the person from negligence, 415-438

Personal Lug<3Age,

Liability of railway company for, 134, 135, 136

What is, 135

Photographs, Copyright in, 218, 219

Physicians,

When they may recover their fees, 229, 230

Place for Betting, 307

Pledge,

Distinction between, and a lien, and a mortgage, 125

A pledgee cannot foreclose, 125, note {n)

If pledge does not realise sufficient, pledgee may sue,

125

Of securities by stockbrokers or money-dealers, 170

Policy of Assurance : See Assurance

Post,

When a contract taking place through, is complete, 38,

39
Payment made through the, 273, 274
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Pound Breach, 82

Power of Attorney,

Provision of Conveyancing Acts as to, 150, note (/)

Presumption,

Cases in which presumptions furnish evidence, 486, 487
Various cases of, 506
May sometimes cause the burden of proof to be where it

would not otherwise be, 507

Primary and Secondary Evidence : S<ie Evidence

Difference between, and reason for difference, 477
Rules as to, and exceptions, 477-480

Principal and Agent,

When an agent must be authorised by writing to sign a

contract, 58, 144, 145
When agent must be authorised by deed, 144
Qui facit per alium facit per se, 144, 417, 429, 449
Persons not sici juris may act as agents, 145
Delegatus non potest delegare, 145, 417
Three kinds of agencies, and differences between them,

145, 146

Omnia ratihahitio retrotrahitur et mandato jjriori cequi-

paratur, 147
Principal's liability to third persons, 147
Effect of giving credit to an agent, 147
Effect of payment by principal to his broker or agent,

148

When an agent is personally liable, 148, 149
Remedy against agent acting without authority, 149, 180

British agent contracting for foreign principal, 149
The different ways in which an agent's authority may be

revoked, 150

An agent's authority includes all incidental acts, 150

151

The principal is generally the person to sue on a con-

tract, 151

Duty of agent, 151

Bribing agent, 151

Del credere agent, 152

As to factors and brokers, 153, 154
Acceptance of bill per procuration, 180

Master of ship is agent of necessity, 202
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Principal and Agent—continued

As to principal's liability for his agent's fraud, 292, 293

Agent recovering bets for principal must pay over, 306

Principal not now, since Gaming Act, 1892, bound to

indemnify agent making a bet for him, 306

Liability for assault committed by agent, 372
Respondeat superior, 416
Position of principal with regard to agent's torts, 416,

417
Power of agent to bind principal by his admissions, 510

Prisoner Giving Evidence, 488, note {v), 490, notes (i)

and (0)

Private Nuisance : See Nuisance

Private Person,

When justified in arresting another, 376, 377

Privilege,

Definition of a privileged communication in libel or

slander, and generally as to, 391-396
Two chief cases of, in evidence, 499
On the ground of criminating one's self or one's husband

or wife, 499-501
In the case of professional communications, 501-504

None in the case of medical men and clergymen, 503
Nor in case of pursuivant of Herald's College, 503,

note (Z)

Miscellaneous cases of, 504

Privity,

Not necessary in action of tort, 323, 324, 422

Produce,

Notice to, object of giving, &c., 478

Professional Communications : See Privilege

Promissory Notes, 171 : See Bills of Exchange and

Promissory Notes

Property in Goods : See Goods

When it passes, and eflect of its passing, 93-98, 345

346, 467

Property Tax,

Is always borne by landlord, 67
2 o
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Proprietary or Pecuniary Interest,

Admission of entries against, 483-486

Prosecution : See Malicious Prosecution

Protesting,

What is meant by, and when necessary-, 192

Public Authorities Protection Act, 1893, 374, 375, 426,

note (j)

Public or General Interest,

To piove matters of, hearsay evidence is admitted, 480

Public Meeting,

Defined, 395, note {k)

Reports in newspaper's privileged, 395

Public Nuisance : See Nuisance

Public Policy, 299-304

Public Records and Documents,

Are evidence by themselves, 487
What are, 487, note (o)

Publication of Libel : See Libel and Slander

Q
Quality,

Generally no implied warranty of, on a sale, 112

Cases in iwhich, however, such a warranty exists, 112

113, 114

Quantity,

Words may be used amounting to warranty of, ill, 112

Quantum Meruit,

When a person may recover on a, 267

Quarry,

Obligation to fence, 332, 423, 424, 441

quasi-contracts, 32

Quasi-Partnership, 158

Qui facit per alium facit per se, 144, 417, 429, 449
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QUOU AB INITIO NON VALET IX TRACTU TKMPORIS XON CON-

VALESCIT, 315

R

Railway and Canal Commission, 137

Railway Companies: See Carriers

Position of, as to passenger's personal luggage, 134, 135,

136

When liable foi- loss of goods in porter's custody, 135
Liability of, for goods in cloak-room, 135
As to goods sent to a station to be called for, 136
Equality clauses in Railway Clauses Consolidation Act,

1845, and other Acts, 136, 137
Jurisdiction and powers of the Kailway and Canal Com-

mission, 137
Must afford all reasonable facilities for carrying goods,

Bound to fence out cattle, 332
Liable for injuries to servant though ticket taken for

him by master, 422
Liable for any injuries to passengers caused by their

negligence, 424, 425
Injuries done by, and maxim of Actio personalis mm'itur

cum persond, and vstatutory provisions thereon, 426-

428

Liability of, for injuries done by a train overshooting a

platform, 428
Not liable for injury from sparks emitted from engine,

442, 443
Unless some evidence of negligence, 443, and note (a)

Or under Railway Fires Act, 1905, 443
Not liable for injuries through vibiation or smoke, 444
Liability of, by reason of unpunctuality of trains, 445
Effect of a condition on this point, 445
Railway Fii-es Act, 1905, 443

Ratification,

Of agent's unauthorised act, 147
Of tort, 356

Reasonable and Probable Cause in Malicious Prosecu-
tion, 382, and note (o), 383
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ReCAPTIOxV,

What it is, 361
How a person is justified in effecting, 361

Rkceipt,

And acceptance of goods within 4th section of Sale of

Goods Act, 1893, 100, 102

Recitals,

Possible effect on operative words, 26

When occurring in deeds and wills twenty years old,

form proof of facts recited, 487, note (r)

Recognisance, 10

Record, Contracts of,

Generally as to, 10-16

Peculiarities of, 12-16

How proved, 16

Relative,

When he may maintain action notwithstanding maxim,

Actio 2)ersonalis moritur cum persond, 6, 7, 8, 331, 364,

426, 437

Release,

What is meant by, 286

To one of several jointly liable, discharges all, 286

Effect of a conti^act not to sue entered into by one of two

joint creditors, 286

Instances in which it may occur by operation of law,

287

Relief,

Against forfeiture of leases, 86-88

Remoteness op Damage : See Damages

Damages must not be too remote, 458-462

Difficulty in applying this rule, 459
Correct rule as to, 460
In action of slander, 460

In case of servant washing master's cart, 461

Looser rules as to damages observed in actions, ex delicto

than in those ex contractu, 462

Rent,

Amount that can be distrained or sued for, 83, and note [v)

Apportionment of, 88
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Replevin, 82

Kepaik of Houses,

Liability for injuries caused by omission to repair, 439

Repetition op Slander, 404

Report,

Copyright in a, 220

Of parliamentary or legal proceedings privileged, 394
Of proceedings at public meetings privileged to a certain

extent, 395, 396

Representation : See Fraud
Concerning a person's credit must be in writing, 59, 293

Repudiation of Contract, 264, 265

Reputation,

Evidence admitted as to, 486

Res gestae.

Hearsay evidence is admitted where it forms part of,

482, 483

Res ipsa loquitur, 414

Respondentia,

Generally as to the contract of, 205

Respondeat Superior, 416

Restaurant Keeper,

Liability of, 138 note (/)

Restraint of Trade, Contracts in,

On sale of goodwill of business, vendor should be

restrained from carrying on a like business within

a certain distance, and from soliciting customers,

299, 300

Must be reasonable, 299, 300, 301

Limit of space, how measured, 300

Part of, may be good, and part bad, 300, 30

1

Must have valuable consideration, 301

May be bad though limited, 301

As to combination of employers, &c., 301, 302

Retention of Money is not Part-Payment, 100
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Reversioner,

VVhen he may sue for trespass to land, 330, 467
Instance of such a case, 330
Damages in such a case, 467
When he may sue in respect of a nuisance, 472

Reward,

Offered by advertisement may be recovered, 40
But probably not if person did not at first know of, 40

Rights of Common, 334

Riparian Proprietors, 334

Road Authority,

Not liable to action for omitting to keep road in repair,

423

Rylands v. Fletcher, the Principle of, 351, 352, 353

S
Sailors,

Liable to be reasonably chastised or imprisoned by captain,

371

Sale of Goods, 91-114; See Goods

Sale of stolen horse, 346, 347

Salvage, 204

Sample,

Warranty implied when sale by, 113

Goods sold according to, may be returned if they do not

conform to it, 109

Sans recours, 179

Satisfaction : See Accord and Satisfaction

A smaller sum cannot satisfy a greater, 270
But anything different, even a negotiable security, may,

270
Effect of retaining a smaller sum than a penalty, 271
If sum paid " in full satisfaction," and creditoi' retains it,

yet he can sue for balance, 271
Decision in Foakes v. Beer, 271, 272

SCANDALUM MAGNATUM, 403
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Schoolmaster,

Is justified in reasonably chastising a scholar, 371

Scienter,

When necessary to be shewn as regards injuries by

animals, and when not, 354, 355
What will amount to, 355

Secondary Evidence : See Evidence

Seduction,

Nature of action for, and generally as to, 405-410

Damages recoverable for, 407
As to the relationship of master and servant necessary to

enable a person to sue for, 407
An action may be maintained for seduction of a married

woman, 408
Effect of woman being in service of seducer, 409
It is a good defence to shew that defendant not the father

of the child, 410
Action for loss of services irrespective of seduction,

410-413
Action for maliciously inducing a person to break his

contract, 410
Exception in case of trade dispute, 412, 413

Self-serving Evidence, 496

Separation,

Contract for future separation of husband and wife con-

trary to public policy and illegal, 304

Requisite to arrangement for, 304

Servant : See Master and Servant

Set-off,

In the case of goods bought of a factor, and principal

suing, 155, 156

Definition of, 284

Former rules as to, 284

Statutoi'y pi"Ovisions as to, 285

Defendant may now obtain damages against a plaintiff in

an action, 285

Does not exist in respect of a statute-barred debt, 285,

note {z)



584 GENERAL INDEX.

Bheriff,

May not break open door of dwelling-house, but may

break open doors of other buildings, 78

Puties of sheriff's officers, 444, 445
Liability of, if goods he seizes are taken from him, 444
Damages recoverable against, for officer's negligence, 474

Ships,

Law as to, generally, now contained in Merchant Shipping

Act, 1894, 202

How shares in, transferred, 202

Mortages of, 202

As to ownei'ship of, 202

Powers of master of, during voyage, 203

Jettison, 203

As to general and particular average, 204

As to salvage, 204

Pilot's services, 204, 205

Rules as to damages in case of collision when both ships in

fault, 205
Bottomry and respondentia, 205

Position of person advancing money to pay dock dues,

205, 206

Differences between a charter-party and a bill of lading,

206

As to freight, 207
Meaning of "dangers and accidents of the sea," 207,

note (/)
Liability of owners of, for losses during a voyage, 206,

207, 208

Liability for wrecked ship causing damage, 441, 442
Position as to contributory negligence, 452

Sic utere tug ut alienum non l^edas and its exceptions,

352, 353

Simony, 314

Simple Contracts,

Distinction between, and specialties, l6-22

Definition of, 33
Four essentials to,'^33

Mutual assent always necessary, 34, 35
What is necessary to establish a contract from diffeient

instruments, 35-37
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Ships—continued

As to a contract through the post or by telegram, 38, 39
From the offering of a reward, 40
Made out by conditions on tickets, receipts, &c., 40, 41
As to consideration, 41-48

If in writing, the writing must usually shew the con-

sideration as well as the promise, 42, 43
When an executed or past consideration is sufficient for

43, 44
A merely moral consideration is not sufficient for, 45, 46
But a moral obligation which was once a legal one will

be, 46
Chief cases in which writing necessary for, 49
Limitation for suing on, 279

Slander, 399 : See Libel and Slander

Slander of Title,

What it is, 343
Special damage must be proved in, 343
Applies to goods as well as to lands, 343

Smaller Sum,

Cannot satisfy a greater, 270-272
Exceptions to this rule, 272

Solicitor,

Position of solicitor and client, 224

Must deliver a signed bill before suing for costs unless

leave obtained, 225

On what grounds such leave will be given, 225

Time within which action must be brought for costs, 225
Assignee of bill of costs may sign and deliver' bill, 225,

note (p)
May contract for remuneration by commission or other-

wise, 225, 226

Costs may be made a charge on property recovered and

raised thereout, 226

Lien of, 227
Lien of London agent, 227

His duty, 227
When proceedings commenced by, may be discontinued,

227
Liability for court fees, witnesses, &c., 227, 228

Death puts an end to retainer of, 228
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Solicitor—continued

Liable for his own or his agent's negligence or fraud, 228

Wlien negligence may be set up as a defence to an action

for costs, 228

General authority, 228

Power to compromise, 229
Position of, in dealing with clients, 22g
Payment to a solicitor in an action is sufficient, 269
When privileged in what he has written on behalf of a

client, 394
When liable foi' wrongly directing a sheriff to levy under

&fi.fa., 445
Privilege of, with regard to giving evidence, and extent

of such privilege, 501-504

Son assault demesne,

Defence of, 369, 370

Sparks,

From locomotives causing damage, 442, 443

Special Contract, 266-268

Special Damages : See Damages

Special Pleaders,

Not at the bar, may recover their fees, 224

Specialities,

Distinctions between, and simple contracts, l6-22

Limitation for suing on, 278, 279

Specific Delivery of Chattels,

Provisions as to, 363, 456, 457
Practice of Chancery as to, 457, note {b)

Specific Performance,

Of contract of sale of goods, 108, 456, 457

Staging,

Liability for defective, 323

Stakeholder,

His position and rights of the paj-ties as to deposit, 309,

310

Stamping Instruments,

Times allowed for, 316
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Stamping Instruments—continued

Efi'ect of not stamping within proper time, 315
Proper stamp for an agreement and exemptions, 316
Who takes the objection to insufficiency of stamp, 315
Power to remit penalties for not, 316, note (j/)

Statutes : For Index of, see ante, p. xxxvii

•Steam Traction-engine,

As to damage caused by, 443

Stock Exchange,

As to transactions on, being gaming contracts, 308
Provisions of Leeman's Act, 311

Stolen Goods,

Rights as to, and effect of sale in market overt, 345
Provisions of Sale of Goods Act, 1893, 346

Stoppage in transitu,

Definition of, 105

Origin of, 105

When the goods are in transitu, 105, 106

How exercised, 106, 107
When goods are at sea, 107

Notice of, must actually reach master of vessel containing

the goods, 107

Effect of, on the contract, 107

Effect of sale or pledge of goods during course of transit,

107, 108

As to right against a sub-purchaser who has not paid his

purchase-money, 108

Subsidence,

By withdrawal of underground water, 4, 5
By withdrawal of silt, quicksand, ttc, 5

By withdrawal of mines, 335, 336

Subrogation,

Meaning and instance of, 210

Subsoil,

Position of owner of, as legards surface owner, 335, 336

Sufferance,

Position of tenant at, 65



588 GENERAL INDEX.

Sufficiency,

Of a consideration cannot be inquired into, 41, 42

Suicide,

Effect of, on a policy of assurance, 213, 214

Sunday Observance Act, 1677, 314, 315

Support,

As to the right to lateral, 336, 441

Surety : See Guarantee

His rights on paying principal's debt, 53
To or for a firm, 53
Acts which will operate to discharge, 53, 54, 55
Effect of a principal accepting a composition under the

Bankruptcy Act, 1883, 55

Surface,

Rights of owner of, as against owner of subsoil, 335, 336

Surgeons,

When they may recover their fees, 229, 230

Provision of Veterinary Surgeons Act, 1881, 231

Suspicion,

As to arresting a person on, 376, 377

T
Telegraphic Message,

Mistake in, 322, 323

Tender,

What is meant by a, 274
The essentials to constitute a valid tender, &c., 275
Must be absolute and unconditional, 275
In what money it may be made, 275
When country notes or cheques are a good tender, 275,

276
If refused, the money must still be kept ready, 276

Effect of, 276

Tickets,

Notices on, constituting a contract, 40, 41

Time,

When of the essence of a contract, 31, 32
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Tithe Rent-charge,

Is a charge 011 tlio lauds, 68

Is always payable by owner, 68

Title,

As a warranty of, on sale of goods, in
Slander of, 343
To goods generally, 344-349
As to stolen goods, 345, 346
As to goods obtained by fraud, 346
To horse, 346, 347
Rights of a finder of goods, 347, 348
Treasure trove, 348
Property in animals, fish, and game, 349

ToKTS : For particular torts, see individual titles

By married women, 260, 261

Definition of a tort, 317
Divisions of, and as to, generally, 317-327
The newness of a tort is no objection to an action, 317,

318

Distinction between and ci-imes, 319
Although amounting to crimes, civil remedy not neces-

sarily suspended until after prosecution, 320, 321

Cases in which civil and criminal proceedings cannot both

be taken, 321, 322
As distinguished from contracts, 322, 323
It may sometimes be in a person's election to sue either

on tort or on contract, 323, 324
Privity is never necessary in torts, 324
Maxim that the king can do no wrong, 324, note (/")

Position of judges, superior oflicers, &c., as to, 325
There is no contribution or indemnification general!}'

between wrongdoers, 325, 326, 424
Aftecting land, 328-343
Afi'ecting goods and other personal property, 344-364
Aftecting the person, 365-413
Arising peculiarly from negligence, 414-450
Looser principles are observed in awaiding damages for

torts than in respect of breaches of contract, 462

Traction engine.

As to injury done by, 443
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Trade-mark,

The use of, implies a wavranty, II3, 223

Definition of, 222

How exclusive right obtained, 222

What it may and may not consist of, 222

Only registei-ed for certain goods, 223

Assignment of, 223

Lessee of, 223

Duration of, 223

Efiect of registration, 223

infringing unregistered trade-mark, 223

Remedies for infringement, 223

Certificate that exclusive right was established, 223,

note (g)

Right of action for infringement of, does not die Avith

person, 364

Trade Dispute, Meaning of, 412, note (m)

Trade Disputes Act, 1906, 412, 413

Trade, Restraint op, 299-302

Trade Union, Definition op, 302

Trade Union Act, 1871, 302

Trade Union Officer,

Persuading master to discharge servant, 5. 414, 415

Trains,

Overshooting platform, 428

A company not liable for injury arising from sparke

emitted by, unless when negligent or under statute,

442, 443
Unpunctuality of, 445

Treasure Trove,

Right as to, 348

Treble Damages, 464

Trees,

Overhanging another's land, 341, 352

Trespass to Goods,

Definition of trespass, 344, 350
Distinction between, and conversion, 350, 351
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Trespass to Goods—continued

Examples of tie.spass and converyion, J51
Meaning of tresp:iss de bo/tis asporkUis, 350
Justification of

, 359, 360
Who is the person to sue in respect of, 361
Remedy for, 362
Action survives to executors and administrators, 363, 364

Trespass qua re clausum freoit,

Meaning of, 328
Possession is an essential to an action for, 329
An action for, tries the titles to land, 329
Limitation of action, 329
Action for in respect of land abroad cannot be brought

hei-e, 329
When a reversioner may sue for, and what damages he

will recover, 330, 466, 467
When a mortgagor may sue for, 330
Special damage need not be proved in action for, 330
Right of execvitors or administrators to sue for, 331
Liability of estate of deceased person in respect of, 331
What will amount to, 331, 332

Owner of cattle not liable for their trespass whilst passing

along highway, 332
Obligation as to fencing out cattle, 332
A lawful owner out of possession may re-enter peaceably

but must not use force, 333
Licence to trespass may be revoked, 333
A trespasser may be forcibly ejected after i-efusal to leave,

333
A person is justified in forcibly defending possession of

his lands, 333
Damages recoverable for, 466, 467

Trial,

Efiect of a plaintift' or defendant not appearing at, 508

Trover,

Former action of, 363

Trusts,

Provision of Statute of Frauds as to, 50

Truth op Libel or Slander,

Complete defence in civil actions, 397, 403



592 GENERAL INDEX.

Truth of Libel or Slander—continued

At common law no defence to criminal prosecution, 397

But now it is, if also shewn that publication was for the

public good, 398

Turf Commissioner,

Receiving bets must pay over to principal, 306

Making a bet for principal not now entitled to be in-

demnified, 306

U
Uberrima fidei,

Insurance contracts are said to be, 212

Unberwriteks, 209

Unliquidated Damages,

Distinction between, and liquidated, 451, 452

Usance,

Meaning of the term, 182

Use and Occupation,

Action for, 74

Y
Vendor and Purchaser,

When the property in goods passes, 93-98

When vendor may sue for the price of the goods, 102,

103, 467
Unpaid seller defined, 103

Rights of unpaid seller again t buyer, 103

Lien of vendor, 103-105

Vendor's right of stoppage in transitu, 105-108

Right of resale, 107

Rights of vendor on vendee's breach, 467
Rights of vendee on vendor's breach, 468, 469
Power of vendor left in pos _ >sion of goods, 154

Veterinary Surgeons,

Must register to entitle th( i to recover their fees, 231

Voluntary Deed,

In what respects not as good as a deed for valuable con-

sideration, 20, 21

If called in question, burden of proof lies on person taking

a benefit under, 506
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Volenti xox fit injuria, 406, 432, 434, 447

W
Wager Policies : See Assurance

Are invalid, 211, 314

Wagers : See Gaming Contracts, 304-314

Warrant,

Definition of, and mode of acting thereunder, 374
As to liability of justice granting, 374, 375
Protects constable acting under, 375
Person obtaining, is not liable for false imprisonment, but

may be for malicious prosecution, 376
When a constable may arrest without, 376
When a private person may arrest without, 376, 377

Warrant of Attorney,

Difference between, and a cognovit, 1

1

Warranty,
On the taking of furnished house, 89, 90
Definition of, 109
Distinction between, and condition and misi'epresenta-

tion, 109, no
Remedy for breach of warranty or condition, or in respect

of misrepresentation, 109, IIO

Provision of Sale of Goods Act, 1893, as to conditions and

warranties, no
If subsequent to sale, bad, no
What will amount to a, no, III

May sometimes be implied, in
Reason of implied warranty, in
As to warranty of title, in
As to warranty of quantity, in, II2

Effect of delivery of goods more than, or less than

agreed, in, 112

Maxim of caveat emjAor, 112

Statutory warranties of quality, 112-II4

Sale of specified article under patent or other trade name.

112

Arising from use of trade-mark, 113
Does not extend to defects which are apparent, 114

Damages recoverable for breach of, 469
2 p
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Waste,

Definition of, 344
Persons liable for, 344

Water,

As to right to, where flowing in a defined channel, and

where only percolating through the ground, 4, 334
Must not be fouled in either case, 335

Weekly Texancy,

Notice to determine, 64

Wife : See Married Woman
Efiect of contracts by, as husband's agent, but after his

death, 148, and note {y), 260

Will, Tenancy at,

May arise by reason of Statute of Frauds, 63, 64

Wills,

May prove themselves after thirty years, 487
How proved at trial, 495, 496

Without Prejudice,

Communications made, are privileged from being given in

evidence, 504

Witnesses : See Evidence

Their claim for expenses is not against solicitor, but

the party who lias subpoenaed them, 227, 228, 229
Are entitled to be paid expenses, but not generally for

loss of time, unless a professional witness, 228

Statements of, are absolutely privileged, 392
Damages recoverable against, for not attending, 474
Evidence of, by affirmation under the Oaths Act, 1888.

488
Distinction between admissibility of evidence and cre-

dence of, 510, 511

Words Slanderous ^j»e?' se, 401-403

Workmen, meaning of,

in Employers Liability Act, 430, note {g)

in Workmeu's Compensation Act, 1906, 434

Workmen's Compensation Act, 1906, 434-438

Wrecked Vessel,

Liability for damage caused by, 441, 442
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Writing,

When necessary for a contract, 49
Not necessary on a contract for sale of fixtures, 62

Necessary in representations concerning a person's

credit, 293

Wrongdoers,

No contribution and indemnity between, 326
Exception under Directors Liability Act, 1890, 326

Wrongful Dismissal : See Master and Servant

Damages recoverable in action for, 475

Y
Year,

An agreement not to be performed within a year must

be in writing, 50, 56, 57
When everything on one side is to be performed within a

year, agreement is not within the statute, 56, 57

Year to Year,

Notice to quit, 64

Liability of tenant from, as to repairs, 66

Yew-tree,

Liability in respect of injury to neighbour's horse by

eating, 352
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Passengers

—

See Magisterial Law.
,, Railway Law.

Passengers at Sea—
Kay. 1895

Patents

—

Frost. 1906 and 1908 ...

Pawnbrokers—
See Magisterial Law.

Petitions in Chancery and
Lunacy—

Williams. 1880 ...

Pilots-
Kay. 1S95

Police Guide—
Greenwood and Martin. 1890..

Pollution of Rivers—
Higgins. 1877 ...

Practice Books—
Bankruptcy. 1904
Companies Law. 1902...

Compensation. 1895
Compulsory Purchase. 1876 ..

Conveyancing. 1883
Damages. 1903...

Ecclesiastical Law. 1902
Election Petition. 1906
Equity. 1908
Injunctions. 1877
Magisterial. 1890
Pleading, Precedents of. 1884..

Railways and Commission. 1875
Rating. 1886
Supreme Court of Judicature

1905

Precedents of Pleading

—

Cunningham and Mattinson. 1884
Mattinson and Macaskie. 1884

Primogeniture—
Lloyd. 1877

Principal and Agent

—

Porter. 1906

Principal and Surety

—

Rowlatt. 1899

Principles

—

Brice (Corporations). 1893
Browne (Rating). 1886
Deane (Conveyancing). 1883 ...

Harris (Criminal Law). 1908 ...

Houston (Mercantile). 1866 ...

Indermaur (Common Law). 1909
Joyce (Injunctions). 1877
Ringwood (Bankruptcy). 1908
Snell (Equity). 1908

Private International Law—
Foote. 1904
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Morgan, 1907
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Kay. 1895
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Banning. 1906 ...
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Ringwood. 1906
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Brice. 1902
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Kelyng. 1873
Taswell-Langmead. 1905
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Bartlett, A. (Murder). 1886
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Easton. 1900
Ultra Vires—

Brice. 1893
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Aldred's Contract Law.
Questions on the Law of Contracts. With Notes to the Answers. Founded on
"Anson,"' " Chitty," and "Pollock." By Philip Foster Aldred, D.C.L.,
Hertford College and Gray's Inn. In crown 8vo. 1882.

Armies' Foreign Mercantile Laws and
Codes in Force in the Principal States of

Europe and America.
By Charles Lyon-Caen, Professeur agrege a la Faculte de Droit de Paris ;

Professeur a I'licole libra des Sciences politiques. Translated by Napoleon
Argles, Solicitor, Paris. In 8vo, price 2s., sewed. 1877.

Attenborough's Recovery of Stolen Goods.
By C. L. Attenborough, of the Inner Temple, Barrister-at-Law. In 8vo, price

7J-. dd., cloth. 1906.

Baldwin's Law of Bankruptcy and Bills
of Sale.

With an Appendix containing The Bankruptcy Acts, 1883— 1890 ; General Rules,

Forms, Scale of Costs and Fees; Rules under s. 122 of 1888; Deeds of Arrange-
ment Acts, 1887—1890 ; Rules and Forms ; Board of Trade and Court Orders ;

Debtors Acts, 1869, 1878; Rules and Forms; Bills of Sale Acts, 1878—1S91,

etc., etc. By Edward T. Baldwin, M.A., of the Inner Temple, Barrister-at-

Law. Ninth Edition, in 8vo, price 275. dd., cloth. 1904.

. . . . " The minute care with which this work is always revised has long since gained the
confidence of practitioners, and the present edition is fully up to the standard of its predecessors
in this respect. The index has also been enlarged."

—

Law Times.

Banning's Limitations of Actions.
With an Appendix of Statutes, Copious References to English, Irish, and American
Cases, and to the French Code, and a Copious Index. Third Edition. By
Archibald Brown, M.A. Edin. and Oxon., and B.C.L., Oxon., of the Middle
Temple, Barrister-at-Law. Royal 8vo, price i6s., cloth. 1906.

" The work is decidedly valuable."

—

Law Times.

"Mr. Banning has adhered to the plan of printing the Acts in an appendix, and making his

book a cunning treatise on the case-law thereon. The cases have evidently been investigated with
care and digested with clearness and intellectuality."

—

Law Journal.

Bar Examination Journal, Vols. IV., V.,
VI., VII., VIII., IX., and X.

Containing the Examination Questions and Answers from Easter Term, 1878, to

Hilary Term, 1892, with List of Successful Candidates at each examination. Notes on
the Law of Property, and a Synopsis of Recent Legislation of importance to

Students, and other information. By A. D. Tyssen and W. D. Edwards,
Barristers-at-Law. In 8vo, price i8.f. each, cloth.

Bar Examination Annual for 1894.
(In Continuation of the Bar Examination Journal.) By W. D. Edwards, LL.B.,
of Lincoln's Inn, Barrister-at-Law, Price 3^.
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Baty's International Law in South Africa.
Including the following subjects :—Contraband for Neutral Ports, Suzerainty,

Passage of Troops over Neutral Territory, Conduct of Warfare, Annexation,

Limited Companies in the War, with a Comparative Summary of the Transvaal

Conventions of 1881 and 1884. By Th. Baty, B.C.L., Barrister-at-Law. In

Demy 8vo. 55. net. 1900.

" Six brief essays on aspects of International Law are here presented touching the points arising

for settlement in South Africa. . . . The collocation of interesting fragments and curious informa-

tion is apparent, but principles are also enunciated, and the little work will be of considerable value
at the present epoch. . . . Persons whose ideas of legitimate warfare have been shocked and
confused by the extraordinary language of some newspaper correspondents and the irrational

attitude of part of the Press, will find in this book food for thought and reflection ; it ought to be
widely read."

—

Law Times.

Bellewe. Les Ans du Roy Richard le

Second.
Collect' ensembl' hors les abridgments de Statham, Fitzherbert et Brooke. Per

Richard Bellewe, de Lincolns Inne. 1585. Reprinted from the Original

Edition. In 8vo, price 3/. 3^., bound in calf antique. 1869.

" No public library in the world, where English law finds a place, should be without a copy of

this edition of Bellewe."

—

Canada Law yournal.

Bellot. Legal Principles and Practice of
Bargains with Money = Lenders.

Including the History of Usury to the Repeal of the Usury Laws, with Appendices,

and containing a Digest of Cases, Annotated ; relating to Unconscionable Bargains,

Statutes, and Forms for the use of Practitioners. Second Edition, enlarged.

By Hugh H. L. Bellot, M.A., B.C.L., Barrister-at-Law. Royal 8vo. 587 pp.

Price 2\s. 1906.

Berwick's Voet's Commentary on the
Pandects.

New and Revised Edition of an English Translation. Comprising all the titles on

Purchase and Sale—^Letting and Hiring—Mortgages—Evictions—Warra,nty—and

Allied Subjects; being Lib. XVI 1 1., XIX., XX., XXL, and Tit. VIL of

Lib. XIII. By T. Berwick, of Lincoln's Inn, Barrister-at-Law, Retired Judge

of the District Court of Colombo. In 8vo, price 2\s. 6d. net, or rupees 18.50. 1902.

Beven's Law of Employers' Liability and
Workmen's Compensation.

Fourth Edition, much enlarged, and re-arranged. By Thomas Beven, of the

Inner Temple, Barrister-at-Law. In 8vo, price 21s. 1909.

Beven's Negligence in Law.
Being the Third Edition of " Principles of the Law of Negligence," re-arranged

and re-written. By Thomas Beven, of the Inner Temple, Barrister-at-Law

;

author of " The Law of Employers' Liability for the negligence of servants causing

injury to fellow servants." Third Edition, in two volumes, royal 8vo, price ^Os.,

cloth. 1908.

The above account is but a sketch of Mr. Beven's great work. It is impossible within the

importance, both practically and theoretically. By his contribution to the due understanding of

these Mr. Beven has placed the profession under a lasting obligation, an obligation which no reader

of his work will fail to realize."

—

Solicitors' Journal.
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Bibliotheca Legfurri. Catalogue of Law
Books.

Including all the Reports in the various Courts of England, Scotland, and Ireland ;

with a Supplement to December, IQ07. By Henry G. Stevens and Robert W.
Haynes, Law Publishers. In i2mo (nearly 500 pages), price 2s., cloth net.

Biyth's Analysis of Snell's Principles of

Equity.
Founded on the Fifteenth Edition. With Notes thereon. By E. E. Blyth,
LL.D., Solicitor. Ninth Edition, in 8vo, price 6j., cloth. 1908.

" Mr. Biyth's book will undoubtedly be very useful to readers of Snell."

—

Law Titnes.
" This is an admirable analysis of a good treatise ; read with Snell, this little book will be found

very profitable to the student."

—

Larv Journal.

Brice's Law Relating to Public Worship.
With Special Reference to Matters of Ritual and Ornamentation, and the Means of

Securing the Due Observance Thereof. And containing in extenso, with Notes and

References, The Public Worship Regulation Act, 1874 ; The Church Discipline

Act; the various Acts of Uniformity; the Liturgies of 1549, 1552, and 1559,

compared with the Present Rubric ; the Canons ; the Articles ; and the Injunctions,

Advertisements, and other Original Documents of Legal Authority. By Seward
Brice, LL.D.. of the Inner Temple, Barrister-at-Law. In one volume, 8vo, price

28j-., cloth. 1875.

Brice's Ultra Vires

:

Being an Investigation of the Principles which Limit the Capacities, Powers, and
Liabilities of Corporations, and more especially of Joint Stock Companies. By
SEVi^ARD Brice, M.A., LL.D., London, of the Inner Temple, one of His Majesty's

Counsel. Third Edition. Revised Throughout and Enlarged,.and containing the

United States and Colonial Decisions. Royal 8vo, price 385. , cloth. 1893.

" It is the Law of Corporations that Mr. Brice treats of (and treats of more fully, and at the

same time more scientifically, than any work with which we are acquainted), not the law of

principal and agent ; and Mr. Brice does not do his book justice by giving it so vague a title."

—

Law Journal.

Brice's Tramways and Light Railways

:

Containing The Tramways Act, 1870, and the Board of Trade Rules and Regu-
lations Relating to Tramways, with Notes ; and the Light Railways Act, 1896,

and the Board of Trade Rules and Regulations relating to Light Railways, with

Notes, and a Full Collection of Precedents. By Seward Brice, M.A., LL.D.,
London, one of His Majesty's Counsel, Author of "A Treatise on the Doctrine of

Ultra Vires," &c. , and B. J. Leverson, of the Inner Temple, Barrister-at-Law.

Second Edition, in royal 8vo, price iSj. net, cloth. 1902.

" The Second Edition of Brice on Tramways and Light Railways has been revised and brought up
to date by Mr. ]!. J. Leverson, and from a careful perusal of the contents it is evident that the work
has been ably done. The main part of the volume, dealing in text-book form with the Law of

Tramways and Light Railways, contains in 200 pages a clear and accurate exposition of nearly

every point of practical interest. The value of the book is increased by furnishing the statutes

which form the second part of the volume with cross references to the earlier pages of the work. A
full list of clauses, orders, and several useful forms, complete an indispensable book.''

—

Law Times.

Brings' Law of International Copyright.
With Special Sections on the Colonies and the United States of America. By
William Briggs, LL.D., D.C.L., M.A., B.Sc, F.C.S., F.R.A.S. In 8vo,

price i6,f. 1906,
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Brooke's (Sir Robert) New Cases in the
time of Henry VIII., Edward VI., and
Queen Mary.

Collected out of Brooke's Abridgement, and arranged under years, with a table,

together with March's (John) Translation of^KOOKK's, New Cases in the time of

Henry VIII., Edward VI., and Queen Mary, collected out of Brooke's Abridg-

ment, and reduced alphabetically under their proper heads and titles, with a table

of the principal matters. In one handsome volume, 8vo. Price 4/. 45., calf

antique. 1873.

" Both the original and the translation having long been very scarce, and the mispaging and other

errors in Marcii's translation making a new and corrected edition peculiarly desirable, Messrs.

Stevens and Haynes have reprinted the two books in one volume, uniform with the preceding

volumes of the series of Early Reports."

—

Canada Lavi yournal.

Browne's Practice Before the Railway
Commissioners under the Regulation of

Railway Acts, 1873 and 1874:

With the Amended General Orders of the Commissioners, Schedule of Forms, and

Table of Fees: to2;ether with the Law ofUndue Preference, the Law of the Jurisdiction

of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of

Forms of Applications, Answers and Replies, and Appendices of Statutes and Cases.

By J. H. Balfour Browne, of the Middle Temple, K.C. In one volume, 8vo,

price i8j., cloth. 1875.

Browne on the Compulsory Purchase
of the Undertakings of Companies by
Corporations.

And the Practice in Relation to the Passage of Bills for Compulsory Purchase through

Parliament. By J. H. Balfour Browne, of the Middle Temple, K.C. In 8vo,

price "js. 6d.y cloth. 1876.

Browne and McNaughton's Law of Rating
of Hereditaments in the Occupation of

Companies.
By J. H Balfour Browne, of the Middle Temple, K.C, and D. N.

McNaughton, 01 th- Middle Temple, Barrister-at-Law. Second Edition, in 8vo,

price 251., cloth. 1886.

Buckley on the Companies (Consolida=
tion) Act.

The Law and Practice under the Companies (Consolidation) Act. 190S, and the

Limited Partnerships Act, 1907. Ninth Edition. By The Right Hon. Sir Henry
Burton Buckley. In Royal 8vo, price 36^., cloth. 1909.
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Cairns, Lord, Decisions in the Albert
Arbitration.

Reported by Francis S. Reilly, of Lincoln's Inn, Barrister-at-Law. Parts I.,

II., and III., price 255^., sewed. 1872.

Campbell's Compendium of Roman Law,
Founded on the Institutes of Justinian ; together with Examination Questions
Set in the University and Bar Examinations (with Solutions), and Definitions of

Leading Terms in the Words of the Principal Authorities. Second Edition. By
Gordon Campbell, of the Inner Temple, M.A., late Scholar of Exeter College,

Oxford; M.A., LL.D., Trinity College, Cambridge; Author of "An Analysis of

Austin's Jurisprudence, or the Philosophy of Positive Law." In One Vol., 8vo,

price I2J-., cloth. 1892.

Campbell's Sale of Goods and Com=
mercial Agency.

Second Edition. By Robert Campbell, M.A., of Lincoln's Inn, Barrister-at-

Law; Advocate of the Scotch Bar, author of the "Law of Negligence," etc.

Second Edition, in one volume, royal 8vo, price 32J., cloth. 1891.

" An accurate, careful, and exhaustive handbook on the subject with which it deals. The
excellent index deserves a special word of commendation."

—

Law Quarterly Revie^v.
" We can, therefore, repeat what we said when reviewing the first edition— that the book is a con-

tribution of value to the subject treated of, and that the writer deals with his subject carefully and
fully."— Z.aw Journal.

Campbell's Law of Negligence.
Second Edition. By Robert Campbell, of Lincoln's Inn, Barrister-at-Law, and
Advocate of the Scotch Bar. In 8vo, price \2s., cloth. 1879.

Catalogue, A, of the Reports in the
Various Courts of the United Kingdom of

Great Britain and Ireland.
Arranged in Chronological Order. By Stevens & Haynes, Law Publishers. In

small 4to, price 7.s. net, cloth, beautifully printed, with a large margin, for the

special use of Librarians.

Chaster's Powers, Duties, and Liabilities
of Executive Officers, as between tliese

Officers and the Public.
By A. W. Chaster, of the Middle Temple, Barrister-at-Law. Fifth Edition. In

8vo, price 15^. 1899.

"There is undoubtedly room for a legal treatise on the status of executive officers, and Mr.
Chaster has provided much valuable material on the subject."

—

Law Journal.

Chaster's Local Legislatures.
A Scheme for full Legislative Devolution for the United Kingdom on Constitutional

lines, being a Supplement to " E.xecutive Officers." By A. W. Chaster, of the

Middle Temple, Barrister-at-Law. In 8vo, price \s. net. 1906.
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Chilcotfs, Bourchier=, Administration of

Charities.
Under the Charitable Trusts Acts, 1853- 1894, Local Government Act, 1894, and

London Government Act, 1899. By Thomas Bourchier-Chilcott, of the

Middle Temple, Barrister-at-Law. Second Edition, in 8vo, price 21s., cloth. 1902.

"The learned author has thoroughly revised the whole work, and has brought it well up to date.

There is an excellent index, a matter of great importance in a work of this kind, where the sub-

ject is dealt with in the way of annotated statutes."

—

Law Times.

"The work is a useful guide in matters relating to charitable Unsti."Solicitors Journal.

"... All concerned in the Administration of Charities will find in Mr. Bourchier-Chilcott's work

a clear and trustworthy statement of tlieir powers and duties."

—

Law Journal.

Chilcotfs, Bourchier=, Law of Mortmain.
By Thomas Bourchier-Chilcott, Barrister-at-Law, Author of " Administratioa

of Charities." In demy 8vo, price 125. 6d.

"As supplementary to the subject of the administration of charities, which has been already-

dealt with by the author, this work is now published. Both Mortmain and Charitable Uses Acts

of i388 and i8gi are exhaustively annotated, while an excellent index, an item of no small,

importance, will render reference an easy matter. It is undoubtedly a book that should prove

distinctly useful to practitioners."

—

Law Times.

Choyce's Practice of the High Court of

Chancery.
With the Nature of the several Offices belonging to that Court. And the Reports

of many Cases wherein Relief hath been there had, and where denyed. In 8vo,

price 2/. 2s., calf antique. 1870.

"This volume, in paper, type and binding (like ' Bellewe's Cases') is a fac-simile of the antique
edition. W\ who buy the one should buy the other."

—

Canada Law Journal.

Clarke's Law of Extradition
And the Practice thereunder in Great Britain, Canada, the United States, and
France ; with the Conventions upon the subject existing between England and

Foreign Nations, and the Cases decided thereon. By Sir Edwakd Clarke, Knt.,

K.C., Her Majesty's Solicitor-General, 1886-1892 ; formerly Tancred Student of

Lincoln's Inn. Fourth Edition. Prepared by the Author, and E. Percival
Clarke, B. A., of Lincoln's Inn, Barrister-at-Law. In 8vo, price 25^., cloth. 1903.

"Sir Edward Clarke has prepared a fourth edition of his admirable treatise on the Law of

Extradition with the assistance of his son, Mr. E. Percival Clarke, of Lincoln's Inn, who is, in fact,

mainly responsible for it. . . . The book worthily maintains its reputation as the standard authority

on the subject.
"

—

Latv Times.

"A new edition of this standard work is welcomed, and the joint effort of the author and his son

fully sustain its established reputation as the most authoritative and complete work on its subject."
—Laiv Jounial.

Cobbett's Leading Cases and Opinions on
International Law.

Collected and Digested from English and Foreign Reports, Offic-al Documents,

Parliamentary Papers, and other Sources. With Notes and Excursus, containing

the Views of the Text- Writers on the Topics referred to, together with Supple-

mentary Cases, Treaties, and Statutes; and Embodying an Account of some of the

more important International Transactions and Controversies. By Pitt Cobbett,

M.A., D.C.L., of Gray's Inn, Barrister-at-Law, Professor of Law, University of

Sydney, N.S.W. Third Edition in the press, in 8vo, price , cloth. 1909.

"The book is well arranged, the materials well selected, and the comments to the point. Much
will be found in small space in this book."

—

Law Journal.

"The notes are concisely written and trustworthy. . . . The reader will learn from them a

great deal on the subject, and the book as a whole seems a convenient introduction to fuller

and more systematic works."

—

Oxford Magazitie.



12 STEVENS cr" HAYNES, BELL YARD, TEMPLE BAR.

Cooke's (Sir Q.) Common Pleas Reports
in the Reigns of Queen Anne and Kings
George I. and II.

The Third Edition, with Additional Cases and References contained in the Notes
taken from L. C. J. Eyre's MSS. by Mr. Justice Nares, edited by Thomas
TowNSEND BucKNiLL, of the Inner Temple, Barrister-at-Law. In 8vo, price

3/. 3J-., calf antique. 1872.

" Law books never can die or remain long dead so long as Stevens and Haynes are willing to

continue them or revive them when dead. It is certainly surprising to see with what facial

accuracy an old volume of Reports may be produced by these modern publishers, whose good taste

is only equalled by their enterprise."

—

Canada Law Jojtrnal.

Cooke and Harwood's Charitable Trusts
Acts, 1853, 1855, i860.

The Charity Commissioners' Jurisdiction Act, 1862 ; the Roman Catholic Charities

Acts; together with a Collection of Statutes relating to or affecting Charities,

including the Mortmain Acts, Notes of Cases from 1853 to the present time, Forms
of Declarations of Trust, Conditions of Sale, and Conveyance of Charity Land, and
a very copious Index. Second Edition. By Hugh Cooke and R. G. Harwood,
of the Charity Commission. In 8vo, price i6j., cloth. 1867.

Copin^er's Law of Copyright
In Works of Literature and Art ; including that of the Drama, Music, Engraving,

Sculpture, Painting, Photography, and Designs ; together with International and
Foreign Copyright, with the Statutes relating thereto, and References to the

English and American Decisions. By Walter Arthur Copinger, of the

Middle Temple, Barrister-at-Law. Fourth Edition. By J. M. Easton, of the

Inner Temple, Barrister-at-Law. In Royal 8vo, price 36^., cloth. 1904.

" Mr. Copinger's book is very comprehensive, dealing with every branch of his subject, and
even extending to copyright in foreign countries. So far as we have examined, we have found all the
recent authorities noted up with scrupulous care, and there is an unusually good index. These
are met its which will, doubtless, lead to the placuig ot this edition on the shelves of the members
of the profession whose business is concerned with copyright ; and deservedly, for the book is one
of considerable value."

—

Solicitors' Journal.

Copinger's Tables of Stamp Duties from
1815 to 1878.

By Walter Arthur Copinger, of the Middle Temple, Esquire, Barrister-at-

Law ; Author of " The Law of Copyright in Works of Literature and Art," " Index

to Precedents in Conveyancing," "Title Deeds," &c. In 8vo, price 2.s, 6d., cloth.

1878.

Copinger's Abolition of Capital Punish =

ment.
Embracing more particularly an Enunciation and Analysis of the Principles of

Law as applicable to Criminals of the Highest Degree of Guilt. By Walter
Arthur Copinger, of the Middle Temple, Esquire, Barrister-at-Law. In 8vo,

price IS. net, sewed. 1876.
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Copinger's Title Deeds
Their Custody, Inspeciion, and Production, at Law, in Equity, and in Matters ot

Conveyancing. Including Covenants for the Production of 13eeds and Attested

Copies ; with an Appendix of Precedents, the Vendor and Purchaser Act 1874, &c.

&c. &c. By Walter Arthur Copinger, of the Middle Temple, Barrister-at-

Law ; Author of "The Law of Copyright" and "Index to Precedents in Con-

veyancing." In one volume, 8vo, price 14^., cloth. 1875-

Cotterell's Latin Maxims and Phrases.
Literally Translated. Intended for the use of Students for all Legal Examinations.

Second Edition. By J. N. Cotterell, Solicitor. In 8vo, price 45., cloth. 1904.

" The book seems admirably adapted as a book of reference for students who come across a Latin

maxim in their reading."

—

Lmv Journal.

Craies' Statute Law.
Founded on and being the Fourth Edition of Hardcastle on
Statutory Law. With Appendices containing Words and Expressions used in

Statutes which have been judicially or statutably construed, and the Popular and

Short Titles of certain Statutes, and the Interpretation Act, 1899. B) WiLLlAM
Feilden Craies, M.A. , of the Inner Temple and Western Circuit, Barrister- at-Lavv.

In One Volume. Royal %vo. Price 28.?., cloth.

". . . . Perhaps a book of this kind was never needed so much as at the present time, when the

Legislature has seen fit to pass enactments that, to say the least, are ill drawn, and are further

complicated by legislation by reference. Both the profession and students will find this work of great

assistance as a guide in that difficult branch of our law, namely the construction of Statutes."

—

Latv Times.
" This new edition of Hardcasde bears signs of the painstaking research and careful arrangement

which we expect and get from Mr. Craies."

—

Law Journal.

" This is a carefully edited edition of a work of considerable value. The editor having prepared

the second edition is familiar with his subject, and we find throughout the book the recent decisions

and dicta on the subject very neatly inserted."

—

Solicitors' Journal.

Criminal Appeal Reports.
Dealing (exclusively) with the whole of the Cases in the new Court of Criminal

Appeal, both ihose before the single Judge thereof and those before a full Court.

They will, therefore, include not only arguments on points of Law and Practice

(such as those with which the Court for Crown Cases Reserved dealt), but also

accounts of hearings on questions of Fact and Sentence. The price of the volume

to Subscribers will be 275. 6d. ; that of the separate parts will vary according to the

size. Edited by Mr. Herman Cohen, Barrister-at-Law, Editor of the 13th Edition

of " Roscoe's Criminal Evidence," and of " The Criminal Appeal Act, 1907."

Cunningham and Mattinson's Selection
of Precedents of Pleading

Under the Judicature Acts in the Common Law Divisions. With Notes explanatory

of the different Causes of Action and Grounds of Defence ; and an Introductory

Treatise on the Present Rules and Principles of Pleading as illustrated by the various

Decisions down to the Present Time. By J. Cunningham and M. W. MATTiNbON.

Second Edition. By Miles Walker Mattinson, of Gray's Inn, Barrister-at-

Law, and Stuart Cunningham Macaskie, of Gray'<; Inn, Barrister-at-Law.

In 8vo, price 281., cloth. 1884.

Cunningham's Reports.
Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II.; to which is prefixed

a Proposal for rendering the Laws of England clear and certain, humbly offered

to the Consideration ot both Houses of Parliament. Third edition, with numerous

Corrections. By Thomas Townsend Bucknill, Barrister-at-Law. In 8vo, 1871,

price 3/. 3^., calf antique.
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Darling's Scintillae Juris and Meditations
in the Tea Room.

By the Hon. Mr. Justice Darling, With Colophon by the late Sir Frank
LocKWOOD, Q.C., M.P. Price 55. net. 1902.

"' Scintillae Juris' is that little bundle of humorous essays on law and cognate matters which,
since the day of its first appearance, some years ago, has been the delight of legal circles. . . .

It has a quality of style which suggests much study of Bacon in his lighter vein. Its best essays

ivould not be unworthy of the Essays, and if read out, one by one, before a blindfolded connqisseur,

might often be assigned to that wonderful book."

—

Daily News.

Deane's Principles of Conveyancing.
An Elementary Work for the use of Students. By Henry C. Deane, of Lincoln's

Inn, Barrister-at-Law, sometime Lecturer to the Incorporated Law Society of the

United Kingdom. Second Edition, in one volume, 8vo, price i8.r., cloth. 1883.

De Bruyn's Opinions of Grotius
As contained in the HoUandsche Consultatien en Advijsen. Collated, translated,

and annotated by D. P. de Bruyn, B.A., LL.B., Ebden E.ssayist of the University

of the Cape of Good Hope ; Advocate of the Supreme Court of the Colony of the

Cape of Good Hope, and of the High Court of the South African Republic. With
Facsimile Portrait of HuGO de Groot. In i Vol., 8vo, price 40s., cloth.

1894.

Duncan's Mercantile Cases for the Years
1885 and 1886.

Being a Digest of the Decisions of the English, Scotch and Irish Courts on Matters
Relating to Commerce. By James A. Duncan, M.A., LL.B., Trinity College,

Cambridge, and of the Inner Temple, Barrister-at-Law. In 8vo, price 12s. 6a'.,

cloth. 1886—7.

Easton's Law as to the Appointment of

New Trustees.

With Appendices containing Forms and Precedents and Material Sections of the
Trustee Act, 1893, and the Lunacy Acts, 1890 and 1891. By J. M. EASTori, of
the Inner Temple, Barrister-at-Law. In 8vo, price Ts. dd., cloth. 1900.

"... Mr. Easton has devoted great ability and learning to a treatise on this one subject, and
saved all who may in future be wise enough to consult his work the labour of searching through many
other more ponderous tomes for what they will most likely find here more fully considered. Mr.
Easton has not only carefully examined the cases to discover and expound what has been decided,
but he has shown great ingenuity in imagining what difficulties may arise, and sagacity in applymg
principles to their solution Tlie book is very complete, and contains some useful precedents, and
the material sections of the Trustee Act, 1893, and the Lunacy Acts, 1890 and iSpi."

—

Law
Magazine and Review.

" Into one compact volume tiie author has collected the whole of the information on this subject
. . and those who require information on this subject will find Mr. Easton's book a valuable aid."—Law Titnes.

"This is a useful book on an important subject, the law of which—though often supposed to be
simple— is in reality full of pitfalls. . . . Mr. Easton has done his work well, and his treatment ot
his subject is practically exhaustive."

—

Law Journal.

" Mr. Easton has turned out a treatise of extreme practical utility, well arranged, exhaustive
and reliable."

—

Satiirday Review.

\



STEVENS &- BAYNES, BELL YARD, TEMPLE BAR. IS

Edwards' Compendium of the Law of

Property in Land.
For the use of Students and the Profession. By William Douglas Edwards,
LL. B., of Lincoln's Inn, Barrister-at-Law. Fourth Edition, price 20s., cloth.

1904.
" This book has rapidly become popular, and may now, we think, fairly claim to be to the present

generation what ' Burton's Compendium' was to our forefathers."

—

La7u Journal.
"... Now, however, ' Edwards' is once more thoroughly up to date, and we hope that the

Fourth Edition will have as rapid a sale as the two first editions. It is unnecessary for us to write

at length about the excellencies of the work. . .
."

—

La7u Notes.
" Mr. Edwards' treatise on the Law of Real Property is marked by excellency of arrangemenl

and conciseness of statement We are glad to see, by the appearance of successive editions,

that the merits of the book are appreciated."

—

Solicitors' Journal.
"So excellent is the arrangement that we know of no better compendium upon the subject of which

it treats."

—

Laiv Times.
''We consider it one of the best works published on Real Property Law."

—

Law Students
"Journal.

"The author has the merit of being a sound lawyer, a merit perhaps not always possessed by
the authors of legal te.xt-books for students."

—

Laiv Quarterly Review.

Elliott's Newspaper Libel and Registra=
tion Act, 1881.

With a Statement of the Law of Libel as Affecting Proprietors, Publishers, and

Editors of Newspapers. By G. Elliott, Barrister-at-Law, of the Inner Temple.

In 8vo, price 45. 6d., cloth. 1884.

Evans' Theories and Criticisms of Sir
Henry Maine.

By Morgan O. Evans, Barrister-at-Law. Contained in his six works, " Ancient

Law," "Early Law and Customs," "Early History of Institutions," "Village

Communities," "International Law," and "Popular Government," which works

have to be studied for the various examinations. In 8vo, price 5^., cloth. 1896.

Eversley's Domestic Relations.
Including Husband and Wife : Parent and Child : Guardian and Ward : Infants :

and Master and Servant. By William Pinder Eversley, B.C.L., M.A., of the

Inner Temple, Barrister-at-Law. Third Edition, in royal 8vo, price 38^., cloth. 1906.
" We are glad to see a second edition of Mr. Eversley's r.seful work. There is a convenience in

having the various subjects of which it treats collected in one volume, while at the same time each

is handled wilh such fulness as to give the reader all ttic information he could expect in a separate

volume. Mr. Eversley states the law with the most painstaking thoroughness, and has made an

exhaustive survey of all the relevant statutes and cases. . . Great care ha> been taken to make
the present edition complete and accurate, and a very full index adds to its utility."

—

Solicitors

Journal.

Finlason's Queen y, Qurney and others
In the Court of Queen's Bench before the Lord Chief Justice CocKBURN. With

Introduction, containing History of the Case, and Examination of the Cases at Law
and Equity applicable to it. By W. F. FiNLASON, Barrister-at-Law. In 8vo,

price \os. 6a'., cloth, 1870.

Foa's Law of Landlord and Tenant.
By Edgar Fo.\, of the Inner Temple, Barrister-at-Law. Fourth Edition, price

30J-. , cloth. 1907.

Foote's Private International Jurispru=
dence

Based on the Decisions in the English Courts. By John Alderson Foote, one

of His Majesty's Counsel ; Chancellor's Legal Medallist and Senior Whewell

Scholar of International Law, Cambridge University, 1873 ; Senior Student m
Jurisprudence and Roman Law, Inns of Court Examination, Hilary Term, 1874.

Third Edition, in roy. 8vo, cloth, 2$s. 1904.
" .... This excellent work on private international law is now well known throughout '.he Profession,

and its assistance to lawyers who have to deal with the difficult questions that arise on the subject

is undoubted. The ' continuous summarv ' which appears throughout, and is reprinted tn rxtenso

at the end of the volume, is a valuable guide to the reader, and will enable him to get a good grasp

of a subject which is both difficult and complex."

—

Laxv Times.



16 STEVENS &= HAYNES, BELL YARD, TEMPlE BAR.

Forbes' Law of Savings Banks since 1878.
With a Digest of Decisions made by the Chief Registrar and Assistant Registrars of

Friendly Societies from 1878 to 1882, ijeing a Supplement to the Law relatinjr to

Trustee and Post Office Savings Banks. By U. A. Forbes, of Lincoln's Inn,

Barrister-at-Law. In demy i2mo, price 6j., cloth. The complete work can be had,

price lOj. dd. 1884.

Forbes' Statutory Law relating to
Trustee Savings Banks (1863— 1891).

Together with the Treasury Regulations (1888— 1889), and the Scheme for the

Appointment of the Inspection Committee of Trustee Savings Banks. By
Urquhart A. Forbes, of Lincoln's Inn, Esq., Barrister-at-Law, Author of "The
Law Relating to Savings Banks" ; the " Law of Savings Banks since 1878 "

; and
joint Author of "The Law Relating to Water." In demy i2mo, price 5^. 1892.

Ford on Oaths, for use by Commissioners
for Oaths

And all Persons Authorised to Administer Oaths in the British Islands and the

Colonies, containing Special Forms of Jurats and Oaths—Information as to

Affidavits, Affirmations and FJeclarations—Directions for the Guidance of

Solicitors Applying to be Appointed English Commissioners : also Tables of Fees,

Statutes, etc., and general Practical Information as to the Powers, Duties,

Designation, and Jurisdiction of all Official and other Persons authorised to

administer Oaths, as affected by the Commissioners for Oaths Acts, 1889, 1 890,

1891, and other Statutes, and by Rules of Supreme Courts of England and Ireland
;

with Notes of I'iecent Decisions. Eighth Edition. By Frederick 11 ugh Short,
Chief Clerk of the Crown Office, Kings Bench Division. In crown 8vo, price

3J-. dd. net.

Frost's Law and Practice relating to
Letters Patent for Inventions.

With an Appendix of Statutes, International Convention, Rules, Forms, and

Precedents, Orders, etc. By Robert Frost, B.Sc. (Lond.), Fellow of the

Chemical .Society ; of Lincoln's Inn, Esquire, Barrister-at-Law. Third Edition

in 2 vols., royal 8vo, price 36^., cloth. 1906.

"It is about seven years since we had the pleasure of noticing Mr. Frost's work on Patent Law,
and formed the opinion that its success would be secured by its undoubted merit. In the time that

has elap.sed ' Frost on Patents' has taken its place securely as the leading text book on the subject.

... To all, whether lawyers or patent agents, who require assistance in the law of patents,

Mr. Frost's book will be welcome as a mine of valuable and accurate information."

—

Law Times,

Nov. 5th, 1S9S.
" Mr. Frost has in this second edition produced a most admirable and exhaustive treatise on the

Patent Law of the United Kingdom. ... It is a work of well-directed industry from the pen of

one versed in this important branch of the law, and there are few questions arising in patent law

and practice on which adeijuate information and a complete collection of the authorities, will not be

found within this volume . . . We congratulate Mr. Frost on having produced a very important

addition to our law text books."

—

Lmv Journal, Oct. 29th, 189S.

"When the first edition of this work appeared, more than seven years ago, we were glad to be

able to speak of it in favourable terms, and the opinion which we then expressed may be repeated with

greater emphasis with respect to this second edition, which leaves little to be desired either as a

statement of the law and practice or as a monument of the author's industry and accuracy. . . . The
net result of our examination of the book is to satisfy us that it is one for which the profession will

very properly be grateful."

—

Solicitors' Journal, Nov. 19th, 1898.

Frost's Patents and Designs Act, 1907.
With Rules and P'orms, &c. By Robert Frost, B.Sc. (Lond.), Fellow of the

Chemical Society; of Lincoln's Inn, Esq., Barrister-at-Law. In royal 8vo,

price IOJ-. , cloth. 1908
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Qibbs' Case of Lord Henry Seymour's
Will (Wallace v. The Attorney=General).

Reported by Frederick Weymouth Gibbs, C.B., Barrister-at-Law, late Fellow
of Trinity College, Cambridge. In royal 8vo, price lo^., cloth. 1877.

Qodefroi & 5hortt's Railway Companies.
Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses

Consolidation Acts, the Railway Companies Act, 1867, and the Regulation of

Railways Act, 1868; with Notes of Cases on all the Sections, brought down to the

end of the year 1868 ; together with an Appendix giving all the other material Acts

relating to Railways, and the Standing Orders of the Houses of Lords and
Commons ; and a copious Index. By Henry Godefroi, of Lincoln's Inn, and

John Shortt, of the Middle Temple, Barristers-at-Law. In 8vo, price 325^.,

cloth. 1869.

Greenwood & Martin's Magisterial and
Police Guide:

Being the law relating to the Procedure, Jurisdiction, and Duties of Magistrates and
Police Authorities, in the Metropolis and in the country, with an Introduction show-
ing the General Procedure before Magistrates both in Indictable and Summary
Matters. By Henry C. Greenwood, Stipendiary Magistrate for the district of the

Staffordshire Potteries; and Temple Chevalier Martin, Chief Clerk to the

Magistrates at Lambeth Police Court, London ; Author of " The Law of Mainten-

ance and Desertion," " The New Formulist," etc. Third Edition. Including the

Session 52 & 53 Vict., and the cases decided in the superior courts to the end of the

year 1889, revised and enlarged. By Temple Chevalier Martin. In 8vo,

price 32.f., cloth. 1890.

Griffith's Married Women's Property

Acts; 1870, 1874, 1882 and 1884.

With Copious and Explanatory Notes, and an Appendix of the Acts relating to

Married Women. By Archibald Brown, M.A., Edinburgh and Oxon., and
the Middle Temple, Barrister-at-Law. Being the Sixth Edition of The Married

Women's Property Acts. By the late J. R. Griffith, B.A. Oxon., of Lincoln's

Inn, Barrister-at-Law. In 8vo, price 9^., cloth. 1891.

Handbook to the Intermediate and Final

LL.B. of London University.

Pass and Honours. Including a complete Summary of " Austin's Jurisprudence,"

and the Examination Papers of late years in all branches. By a B.A., LL.B.
(Lond.). Second Edition, in 8vo, price 6j-., cloth. 1889.
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Hanson's Death Duties.
Being the Fifth Edition of the Acts relating to Estate Duty, Finance, Probate,
Legacy, and Succession Duties. Comprising the 36 Geo. III. c. 52 ; 45 Geo. III.

c. 28 ; 55 Geo. III. c. 184; and 16 & 17 Vict. c. 51 ; the Customs and Inland
Revenue Acts, 43 Vict. c. 14; and 44 Vict. c. 12; also the New Estate Duty
Finance Acts, 57 & 58 Vict. c. 30, and 59 & 60 Vict. c. 28 ; with an Introduction,
Copious Notes, and References to all the Decided Cases in England, Scot-
land, and Ireland. An Appendix and a full Index. By Alfred Hanson, ot

the Middle Temple, Esq., Barrister-at-Law, Comptroller of Legacy and Suc-
cession Duties. Fifth Edition by Lewis T. Dibdin, D.CL. (T)ean of the
Arches), and F. H. L. Errington, M.A., Barrister-at-Law. In 8vo, price 30:-.

cloth. 1904.

The Fifth Edition of this deservedly well-known text-book has been carried out with much
care, and many improvements by Mr. Errington, Sir Lewis Dibdin being now otherwise occupied
with official duties .... And by way of a more complete consecutiveness, all the Acts are
printed without notes at the end of this part, with marginal references to the pages at which the
sections are treated in detail. This arrangement will much improve the usefulness of the book for
the busy man, who does not appreciate that form of original research, which reaches its highest
perfection in the brains of experts in Bradshaw. The Amending Acts and new decisions appear to be
fully incorporated, and will combine with the new arrangement to make the book most acceptable to
the profession."

—

Solicitors Journal.
"Seven years have elapsed since the last Edition of Hanson was published, and the profession

will welcome this new edition not less cordially than its predecessors .... The plan of
separating the sub-sectiuns of the Acts, which led to confusion, has been abandoned, and the differ-
ence between the type of the Statutes and the notes has been made greater. The reputation of the
work of a leading authority on a complicated subject is fully maintained."

—

Law Journal.
.... Since the last Edition there have been two Amending Acts dealing with estate duty, and

a large number of cases decided by the courts, all of which have been duly incorporated in the text.
All the Acts relating to estate duty have been printed together as a whole— a convenient arrange-
ment. The book may well be described as the leading work on the Death Duties."

—

Lniv Times.

Harris' Illustrations in Advocacy,
With an Analysis of the Speeches of Mr. Hawkins, Q.C. (Lord Brampton) in the
Tichborne Prosecution for Perjury. (A study in Advocacy.) Also a Prefatory
Letter from the Right Hon. Lord Brampton. By Richard Harris, K.C, a
Bencher of the Middle Temple. Fourth Edition, re-written by the Author. i2mo.
Price 7J-. td., cloth.

Harris's Principles of the Criminal Law.
Intended as a Lucid Exposition of the subject for the use of Students and the
Profession. By Seymour F. Harris, B.C.L., M.A. (Oxen.), Author of "A
Concise Digest of the Institutes cfGaius and Justinian." Eleventh Edition. By C.
L, Attenborough, of the Inner Temple, Barrister-at-Law. In 8vo, price 205.,

cloth. 1908.

" This .Standard Textbook of the Criminal I.aw is as good a book on the subject as the ordinary
student will find on the library shelves .... The book is very clearly and simply written. No
previous legal knowledge is taken for granted, and everything is explained in such a manner, that
no student ought to have much difficulty in obtaining a grasp of the subject. . .

."

—

Solicitors'
Jmitnal.

". ... As a Student's Textbook we have always felt that this work would be hard to beat, and at
the present time we have no reason for .altering our opinion "

—

Laiv Times.

Harris's Institutes of Gains and Justinian.
With copious References arranged in Parallel Columns, also Chronological and
Analytical Tables, Lists of Laws, &c., &c. Primarily designed for the use of
Students preparing for Examination at Oxford, Cambridge, and the Inns of Court.
By Sf.ymouk F. Harris, B.C.L., RLA., Worcester College, Oxford, and the

Inner Temple, Barrister-at-Law, Author of " Universities and Legal Education."
Third Edition, in crown 8vo, 6s. 1899.

" This book contains a summary in English of the elements of Roman Law as contained in the
works of Gains and Justinian, and is so arranged that the reader can at once ^ee what are the
opinions of either of these two writers on each point. F>om the very exact and accurate references
to titles and sections given he can at once refer to the original writers. The concise manner in

which Mr. Harris has arranged his digest will render it most useful, not only to the students
for whom it was originally written, but also to those persons who, though they have not the time to
wade through the larger treatises of Poste, Sanders, Ortolan, and others, yet desire to obtain
some knowledge of Roman Law."

—

Oxford and Cambridge Undergraduates' youmal.



STEVENS ^ HAYNES, BELL YARD, TEMPLE BAR. 1»

Harris's Titles to Mines in the United
States.

With the Statutes and References to the Decisions of the Courts relating thereto.

By W. A. Harris, B.A. Oxon, of Lincohi s Inn, Barrister-at-Law ; and of the

American Bar. In 8vo, price Ts. 6d., cloth. 1877.

Harrison's Epitome of the Laws of Pro=
bate and Divorce.

For the use of Students for Honours Examination. By J. Cariek Harrison,
Solicitor. Fourth Edition, in 8vo, price "Js. 6d., cloth. 1891.

"The work is considerably enlarged, and we think improved, and will be found of great assis-

tance to students."

—

Lmv Students' jfonrHui.

Hazlitt & Ring;wood's Bankruptcy Act,
1883.

With Notes of all the Cases decided under the Act ; the Consolidated Rules and
Forms, 1886 ; the Debtors Act, 1869, so far as applicable to Bankruptcy Matters,

with Rules and Forms thereunder ; the Bills of Sale Acts, 1878 and 1882 ; Board of

Trade Circulars and Forms, and List of Official Receivers ; Scale of Costs, Fees,

and Percentages, 1886 ; Orders of the Bankruptcy Judge of the High Court ; and a

Copious Index. By William Hazlitt, Esq., Senior Registrar in Bankruptcy,

and Richard Ringwood, M.A., of the Middle Temple, Esquire, Barrister-at-Law.

Second Edition, by R. RiNGWOOD, M.A., Barrister-at-Law. In crown 8vo, price

I2s. 6d., cloth. 1887.

Hi^^ins' Pollution and Obstruction of

Water Courses.
Together with a Brief Summary of the Various Sources of Rivers Pollution. By
Clement Higgins, M.A., F.C.S., of the Inner Temple, Barrister-at.-Law. In

one volume, 8vo, price 125., cloth. 1877.

Houston's Stoppage in Transitu, Reten=
tion, and Delivery.

By John Houston, of the Middle Temple, Barrister-at-Law. In one volume,

demy 8vo, price 10^. 6d.f cloth. 1866.

Hurst & Cecil's Principles of Commercial
Law.

With an Appendix of Statutes, Annotated by means of references to the Text.

Second Edition. By Joseph Hurst, of the Inner Temple, Barrister-at-Law. In

one volume, 8vo, price I05'. 6d., cloth. 1906.

"Their compendium, we believe, will be found a really useful volume, one for the lawyer and
the business man to keep at his elbow and which, if not giving them all that they require, vvill

place in their hands the key to the richer and more elaborate treasures of the Law which lie m
larger and more exhaustive works."

—

Law Times.

"The object of the authors of this work, they tell us in their preface, is to state, within a

moderate compass, the principles of commercial law. Very considerable pains have obviously been

expended on the task and the book is in many respects a very serviceable one."

—

Law 'Journal.
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Indermaur's Principles of the Common
Law.

Intended for the use of Students and the Profession. Eleventh Edition. By John
Indermaur, Solicitor, Author of " A Manual of the Practice of the Supreme
Court," " Epitomes of Leading Cases," and other Works ; and Charles Thwaites,
Solicitor. In 8vo, 20s. 1909.

" That invaluable students' manual, Indermaur's 'Principles of the Common Law.' has entered
upon a tenth edition in less than two years and a half. Assisted by Mr. Charles Thwaites,
the learned author has incorporated recent cases, and generally revised the work in his usual skilful
fashion."

—

Law Tunes.
" The appearance of a tenth edition of ' Indermaur on Common Law ' shows that the work has

established for itself a safe position."

—

Solicitors^ Journai.

Indermaur's Manual of the Practice of
the Supreme Court of Judicature,

In the King's Bench and Chancery Divisions. Ninth Edition. Intended for the

use of Students and the Profession. By John Indermaur, Solicitor. In 8vo,

price 15^., cloth. 1905.

"The eighth edition of Indermaur s 'Manual of Practice' (London: Stevens and Haynes),
chiefly called for by reason of the Order XXX., has also been partly rewritten and improved in

arrangement and detail. While primarily desieined for students, we may mention that it will be found
a useful companion to the White Book."

—

Law Times.
' The arrangement of the book is good, and references are given to the leading decisions. Copious

references are also given to the rules, so that the work forms a convenient guide to the larger
volumes on practice. It is a very successful attempt to deal clearly and concisely with an important
and complicated subject."

—

Solidtoys' Journal.

Indermaur's Leading* Conveyancing and
Equity Cases.

With some short notes thereon, for the use of Students. By John Indermaur,
Solicitor, Author of "An Epitome of Leading Common Law Cases." Ninth
Edition by C. Thwaites. In 8vo, price 6s., cloth. 1903.

"The Epitome well deserves the continued patronage of the class—Students—for whom it is

especially intended. Mr. Indermaur will soon be known as the ' Student's Friend.' "

—

Canada Law
Joiirtial.

Indermaur's Leading Common Law Cases;
With some short notes thereon. Chiefly intended as a Guide to " Smith's
Leading Cases." By C. Thwaites, Solicitor. Ninth Edition, in 8vo, price 6j.,

cloth. 1903.

Indermaur's Articled Clerk's Guide to and
Self=Preparationfor the Final Examination.

Containing a Complete Course of Study, with Books to Read, List of Statutes,

Cases, Test Questions, &c., and intended for the use of those Articled Clerks who
read by themselves. By Charles Thwaites, Solicitor. Seventh Edition, 8vo,

price ds., cloth. 1906.

" His advice is practical and sensible : and if the course of study he recommends is intelligently

followed, the articled clerk will have laid in a store of legal knowledge more than sufficient to carry
him through the Vinal Examination."

—

Solicitors' Journal.

Indermaur's Judicature Acts,
And the rules thereunder. Being a book of Questions and Answers intended
for the use of Law Students. By John Indermaur, Solicitor. In 8vo, price 6j.,

cloth. 1875.
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Indermaur's Guide to Bankruptcy,
Being a Complete Digest of the Law of Bankruptcy in the shape of Questions

and Answers, and comprising all Questions asked at the Solicitors' Final Examina-
tions in Bankruptcy since the Bankruptcy Act, 1883, and all important Decisions

since that Act By John Indermaur, Solicitor, Author of " Principles of Com-
mon Law," &c. &c. Second Edition, in crown 8vo, price 5-f- 6(/., cloth. 1887.

Indermaur's Law of Bills of Sale,
P"or the use of Law Students and the Public. Embracing the Acts of 1878 and

1882. Part L—Of Bills of Sale generally. Part IL— Of the Execution, Attesta-

tion, and Registration of Bills of Sale and satisfaction thereof. Part III.—Of the

Effects of Bills of Sale as against Creditors. Part IV.—Of Seizing under, and

Enforcing Bills of Sale. Appendix, Forms, Acts, &c. By John Indermaur,
Solicitor. In i2mo, price 5^. (yd., cloth. 1882.

Inderwick's Calendar of the Inner Temple
Records.

Edited by F. A. Inderwick, Q.C. Vol. I., 21 Hen. VII. (1505)—45 Eliz.

(1603). Vol. II.
, James I. (1603)—Restoration (1660). Vol. III., 12 Charles II.

(1660)—12 Anne (1714). Imperial 8vo. Roxburghe binding. 1896. 205. per

vol. net.

Jones' Law of Salvage,
As administered in the High Court of Admiralty and the County Courts ; with the

Principal Authorities, English and American, brought down to the present time ;

and an Appendix, containing Statutes, Forms, Table of Fees, &c. By Edwyn
Jones, of Gray's Inn, Barrister-at-Law. In crown 8vo, price \os. Sd., cloth.

1870.

Joyce's Law and Practice of Injunctions.
Embracing all the subjects in which Courts of Equity and Common Law have

jurisdiction. By William Joyce, of Lincoln's Inn, Barrister-at-Law. In two

volumes, royal 8vo, price 70^., cloth. 1872.

Joyce's Doctrines and Principles of the
Law of Injunctions.

By William Joyce, of Lincoln's Inn, Barrister-at-Law. In one volume, royal

8vo, price 30J., cloth. 1877.

Kay's Shipmasters and Seamen.
Their Appointment, Duties, Powers, Rights, Liabilities, and Remedies. By the

late JObEPH Kay, Esq., M.A., Q.C. Second Edition. With a Supplement

comprising the Merchant Shipping Act, 1894, the Rules of Court made thereunder,

and the (proposed) Regulations for Preventing Collisions at Sea. By the Hon.

J. W. Mansfield, M.A., and G. W. Duncan, Esq., B.A., of the Inner Temple,

Barristers-at-Law. In royal 8vo, price 46^., cloth. 1895.

"It has had practical and expert knowledge brought to bear upon it, while the case law is

brought down to a very late date. Considerable improvement has been made in the index."—

Law Times.



22 STEVENS S^ HAYNES, BELL YARD, TEMPLE BAR.

Kay's Merchant Shipping Act, 1894.
With the Rules of Court made thereunder. Being a Supplement to KAY'S LAW
RELATING TO SHIPMASTERS AND SEAMEN. To which are added the

(proposed) Regulations for Preventing Collisions at Sea. With Notes. By Hon. J.
\V. Mansfield, M.A., and G. W. Duncan, B.A., of the Inner Temple, Barristers-

at-Law. In royal 8vo, price ioj. dd., cloth. 1895.

Kelyng's (5ir John) Crown Cases.
Kelyng's (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign ol

King Charles II., with Directions to Justices of the Peace, and others; to which are

added. Three Modern Cases, viz., Armstrong and Lisle, the King and Plummer,
the Queen and Mawgridge. Third Edition, containing several additional Cases

never before printed, together with a Treatise upon the Law and Proceedings

in Cases of High Treason, first published in 1793. The whole carefully revised

and edited by Richard Loveland Loveland, of the Inner Temple, Barrister-

at-Law. In 8vo, price 4/. 4J., calf antique. 1873.

"We look upon this volume as one of the most important and valuable of the unique reprints of

Messrs. Stevens and Haynes. Little do we know of the mines of legal wealth that lie buried in the

old law books. But a careful examination, either ol the reports or of the treatise embodied in the

volume now bef >re us, will give the reader some idea of the good service rendered by Messrs. Stevens
and Haynes to the profession, . . . Should occasion arise, the Crown prosecutor, as well as counsel
for the prisoner, will find in this volume a complete vade tnecuni of the law of high treason and
proceedings in relation thereto "

—

Canada haiv Journal.

Kelynge's (W.) Reports.
Kelynge's (William) Reports of Cases in Chancery, the King's Bench, &c., from

the 3rd to the 9th year of his late Majesty King George II., during which time

Lord King was Chancellor, and the Lords Raymond and Hardwicke were Chief

Justices of England. To which are added, seventy New Cases not in the First

Edition. Third Edition. In one handsome volume, 8vo, price 4/. 4^., calf antique.

1873.

Lloyd's Law of Compensation for Lands,
Houses, &c.

Under the Lands Clauses Consolidation Acts, the Railways Clauses Consolidation

Acts, the Public Health Act, 1875, the Housing of the Working Classes Act, 1890,

the Metropolitan Local Management Act, and other Acts, with a full collection of

Forms and Precedents. By Eyre Lloyd, of the Inner Temple, Barrister-at-Law.

Sixth Edition. By W. J. Brooks, of the Inner Temple, Barrister-at-Law. In

8vo, price 2ls., cloth. 1895.

"In providing the legal profession with a book which contains the decisions of the Courts of Law
and Equity upon the various statutes relating to the Law of Compensation, Mr. Eyre Lloyd has

long since left all competitors in the distance, and his book may now be considered the standard
work upon the subject. The plan of j\Ir. Lloyd's book is generally known, and its lucidity is

appreciated ; the pre-ent quite fulfils all the promises of the preceding editions, and contains in

addition toother matter a cimplete set of forms under the Artizans and Labourers Act, 1875, and
specimens of Bills of Costs, which will be found a novel feature extremely useful to legal

practitioners."

—

'Justice ofthe Peace.

Lloyd's Succession Laws of Christian
Countries.

With special reference to the Law of Primogeniture as it exists in England. By
Eyre Lloyd, B.A., Barrister-at-Law. In 8vo, price "js., cloth. 1877.
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Marcy's Epitome of Conveyancing
Statutes,

Extending from 13 Edw. I. to the End of 55 and 56 Victoriae. Fifth Edition, with

Short Notes. By George Nichols Makcv, of Lincoln's Inn, Barrister-at-Law.

In crown 8vo, price 125. 6./., cloth. 1893.

Martin's Law of Maintenance and Deser=
tion, and the Orders of the Justices thereon.

Second Edition, including the Law of AtHliation and Bastardy. With an

Appendix of .Statutes and Forms, including the .Summary Jurisdiction (Married

Women's) Act of 1895. l^y Temple Chevalier Martin, Chief Clerk of the

Lambeth Police Court, Editor of the " Magisterial and Police Guide," &c., and
George Temple Martin, M.A., of Lincoln's Inn, Barrister-at-Law. In 8vo.

price 9ji-., cloth. 1896.

Mathews' Guide to Law of Wills.
By A. G. Mathews, of the Inner Temple, Barrister-at-Law. In i2mo,
price 75. dd. 190S.

May's Statutes of Elizabeth against
Fraudulent Conveyances.

The Bills of Sale Acts 1878 and 1882 and the Law of Voluntary Dispositions of

Property. By the late H. W. May, B.A. (Ch. Ch. Oxford). Third Edition,

thoroughly revised and enlarged, by William Douglas Edwards, LL. B., of

Lincoln's Inn, Barrister-at-Law; Author of the "Compendium of the Law of

Property in Land," &c. In royal 8vo, price 20j. net, cloth. 190S.

Mayne's Treatise on the Law of Damages.
Eighth Edition, by His Honour Judge Lumley Smith, K.C. In 8vo, price 285.,

cloth. 1909.

' It would be superfluous to say more of this notable book than that this is the seventh edition,

and that its original author and his co-editor, Judge Lumley Smith of the City of London Court,

have written the preface to this issue of it, nearly hfty years after tne issue of the first. The last

edition was in iSgq, and the present, carefully revised and corrected, brings up to date all the

English and Irish decisions bearing on the Law of Damages. ''

—

Saturday Review.

Mayne's Treatise on Hindu Law and
Usage.

By John D. Mayne, ot the Inner Temple, Barri.ster-at-Law, Author of "A
Treatise on Damages," &c. Seventh Edition, 8vo, 30.?. net. 1906.

Moore's History of the Foreshore and the
Law relating thereto.

With a hitherto unpublished Treatise by Lord Hale, Lord Hale's " De Jure Maris,"

and the Third Edition of Hall's Essay on the Rights of the Crown in the Sea-shore,

with Notes, and an Appendix relating to Fisheries. By Stuart A. Moore,
F.S.A., of the Inner Temple, Barrister-at-Law. In one volume, medium 8vo, price

385., cloth ; or in half-roxDUigh, 42^. 18SS.

" Mr. Moore has written a book of great importance which should mark an epoch in the history

of the rights of the Crown and the subject in the litus maris, or foreshore of the kingdom. • • • .

The Prolession, not to say the general public, owe the learned author a deep debt of gratitude for

providing ready to hand such a wealth ot materials for founding and builduig up arguments.

Mr. Stuart Moore has written a work which must, unless his contentions are utterly unfounded, at

once become the standard text-book on the law of the Sea-shore."

—

La^u Titrics.
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Moore's History and Law of Fisheries.
By Stuart A. Moore, F.S.A., and Hubert Stuart Moore, of the Inner
Temple, Barristers-at-Law. In one volume, royal 8vo, price 2is. 1903.
Contents : Part I.

—

Introduction.—Chapter I. Of the evidence as to fisheries

in the Domesday Book; II. Of putting rivers in defence; III. Of presump-
tions with regard to fisheries ; IV. Of the presumption of ownership of the soil

by the owner of the fishery ; V, Of the origin and subdivision of fisheries ; VI.
Of the difierent kind of fisheries ; VII. Of the various descriptions of fisheries in

ancient records ; VIII. Incorporeal fisheries in tidal water ; IX. Incorporeal

fisheries in non-tidal water ; X. Of fishery appurtenant to or parcel of a manor

;

XI. Of fishery appurtenant to a particular tenement ; XII. Copyhold fisheries.

XIII. Of fisheries in gross ; XIV. Of divided fisheries and the Royal draught ; XV.
01 fisheries in ponds and lakes and the ownership of the soil ; XVI. Of fislieries in

canals and artificial watercourses ; XVII. Of fishery in relation to navigation
;

XVIII. Of fishing paths ; XIX. Of the public right of fishery and its limits ; XX.
Of boundaries of fisheries ; XXI. Of change in the course of a river, and its eftect

upon the ownership of the fishery therein ; XXII. Of grants of fisheries; XXIII.
Of evidence of title to fisheries; XXIV. Of evidence of possession of fisheries in

proving title ; XXV. Of the effect of user by the public and others adverse to

the owner of a fishery ; XXVI. Of the powers of an owner of a fishery to lease and
license, &c. ; XXVII. Of proceedings for the protection of fisheries. Part II.

—

Statute Law relating to Fisheries.— I. Summary of legislation relating to fish

and fisheries; II. Regulation of sea fisheries ; III. Registration and discipline of sea

fishing boats ; IV. Statutory provisions relating to fisheiies generally ; V. Statutory

provisions relating to floating fish ; VI. Statutory provisions relating to shell fish ;

VII. Regulation of salmon and fresh-water fisheries ; \'III. Powers of Boards of

Conservators ; IX. Water bailiffs ; X. Statutory provisions as to the capture and
destruction of salmon and fresh-water fish; XI. Close seasons ; XII. Licenses;

XIII. Sale and exportation of fish. Appendices : Staiutes with notes relating

thereto ; Sea and Salmon Acts ; List of Sea and Salmon Fishery Districts ; Orders in

Council as to registration of sea fishing boats ; List of fisheries referred to in

Domesday Book ; List of fisheries referred to in notes of ancient records in the

Author's collection ; Index.

Morgan.—A Practical Analysis of the
Public Trustee Act, 1906.

By P. W. Morgan, Barrister-at-Law. In crown 8vo, ij-. 6d. net.

Norton=Kyshe's Law and Privileges
relating to the Attorney =General and
Solicitor=Qeneral of England.

With a History from the Earliest Periods, anti a Series of King's Attorneys and
Attorneys and Solicitors-General from the reign of Henry Hi. to the 6oth of

Victoria. By J. W^ Norton-Kyshe, of Lincoln's Inn, Barrister-at-Law. In

8vo, price \os. 6d. net. 1897.

Norton=Kyshe's Law and Customs relat=
ing to Gloves.

Being an Exposition Historically viewed of Ancient Laws, Customs, and Uses in

respect of Gloves and of the Symbolism of the Hand and Glove in Judicial Pro-

ceedings. With Illustrations. By J. W. NoRTON-K"ssHE, of Lincoln's Inn, Esq.

,

Barrister-at-Law. In crown 8vo, 5^^. net, cloth. 1901.

O'Malley & Hardcastle's Reports of the
Decisions of the Judges for the Trial of

Election Petitions, in England and Ireland.
Pursuant to ihe Parliamentary Elections Act, ib68. By EiiWARn Loughlin
O'Mallev and Henry Hardcasile. Vol. IV. Pait III. and all after are

Edited by J. S. Sandars and A P. P. Keep, Barristers-at-Law. Vols, I., II., HI.,
IV., and v., Parts 1., II. and III., price 5/. I2s.
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Peile's Law and Practice of Discovery in
the Supreme Court of Justice.

With an Appendix of Forms, Orders, &c., and an Addenda giving the Alterations
under the New Rules of Practice. By Clarknce J. Peile, of the Inner Temple,
Barrister-at-Law. In 8vo, price I2s., cloth. 1883.

Pemberton's Judgments, Orders, and
Practice of the Supreme Court,

Chiefly in respect to actions assigned to the Chancery Division. By LoFTUS
Leigh Pemberton, one of the registrars of the Supreme Court of Judicature ; and
Author of " The Practice in Equity by way of Revivor and Supplement." Fourth
Edition, in royal 8vo, price 405., cloth. 1889.

Pemberton's Practice of Equity by Way
of Revivor and Supplement.

With Forms of Orders and Appendix of Bills. By LoFTUs Leigh Pemberton,
of the Chancery Registrar's Office. In royal 8vo, price \os, 6d., cloth. 1867.

Phipson's Law of Evidence.
By S. L. Phipson, M.A., of the Inner Temple, Barrister-at-Law. Fourth Edition,
in demy 8vo, price I5J-., cloth. 1007.

" This valuable book of reference has been brought up to date by the inclusion of the Criminal
Evidence Act, 1S9S, and the changes wrought by it in the Law of Evidence."

—

Cainbridee Re^iieiv.
" Mr. Phipson's is certainly one of the most useful works on an important and difficult subject. That

it is appreciated by the profession is obvious, or it would not in ten years have reached a third
edition."

—

Oxford Magazine.
"

. . . . The work is a happy medium between a book of the type of Stephen's Digest, and the
large treatises upon the subject, and owing to its excellent arrangement is one that is well suited
both to practitioners and students. "

—

Laiv Times.

Phipson's Manual of the Law of Evidence.
Being an abridgement of the larger treatise. By S. L. PHlPSON, M.A., of the

Inner Temple, Barrister-at-Law. In crown 8vo, ^s. 6d. 1908.

Porter's Laws of Insurance: Fire, Life,

Accident, and Guarantee.
Embodying Cases in the English, Scotch, Irish, American, and Canadian Courts.

By James Biggs Porter, of the Inner Temple, Barrister-at-Law ; assisted by
W. Feilden Craies, M.A. Fifth Edition, in 8vo, 21s. 1908.

" The successive editions of this book which have been called for shew that the profession
appreciate the advantage of having the law as to the various forms of assurance, e.xcept Marine
Insurance which forms a branch quite by itself, collected in one volume. . . . The work is clearly

written, and this edition has been brought up to date by the inclusion of a large number of recent
cases."

—

Solicitors Joiirnal.

Porter. A Manual of the Law of Principal
and Agent.

By J.a^mes Biggs Porter, Barrister-at-Law. In Svo, price 105. dd., cloth. 1905.

Renton's Law and Practice in Lunacy.
With the Lunacy Acts, 1890-91 (Consolidated and Annotated) ; the Rules of

Lunacy Commissioners ; the Idiots Act, 18S6 ; the Vacating of Seats Act, 1886;
the Rules in Lunacy; the Lancashire County (Asylums and other powers) Act, 1891 ;

the Inebriates Act, 1879 and 1888 (Consolidated and Annotated) ; the Criminal

Lunacy Acts, 1800-1884 ; and a Collection of Forms, Precedents, &c. By A.
Wood Renton, Barrister-at-Law. In one Volume, royal Svo, price 5o.r. net. 1S97.
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Ringwood's Principles of Bankruptcy.
Embodying the Bankruptcy Acts, 1883 and 1890, and the Leading Cases thereon ;

Part of the Debtors Act, 1869 ; The Bankruptcy Appeals (County Courts) Act,

1884; The Bankruptcy (Discharge and Closure) Act, 1887; The Preferential Pay-
ments in Bankruptcy Acts, 1888 and 1897 : with an Appendix containing the

Schedules to the Bankruptcy Act, 1883 ; The Bankruptcy Rules, 1886, 1890, and
1891 ; the Rules as to the Committal of Judgment Debtors, and as to Administration
Orders ; Regulations Issued by the Bankruptcy Judge ; a Scale of Costs, Fees, and
Percentages ; The Bills of Sale Acts, 1878, 1882, 1890, and 1891, and the Rules
thereunder ; The Deeds of Arrangement Act, 1887 ; and the Rules thereunder.

By Richard Ringwood, M.A., of the Middle Temple, Barrister-at-Law ; late

Scholar of Trinity College, Dublin. Tenth Edition, in 8vo, price 10^. 6</., cloth.

1908.
" We welcome a new edition of this excellent student's book. We have written favourably of

it in reviewing previous editions, and every good word we have written we would now reiterate

and perhaps even more so. . . . In conclusion, we congratulate Mr. Ringwood on this edition,

and have no hesitation in saying that it is a capital student's book."

—

La-w Students' jfoiimal.

"This edition is a considerable improvement on the first, and although chiefly written for the
use of students, the work will be found useful to the practitioner."

—

Laiv Times.
" The author deals with the whole history of a bankruptcy from the initial act of bankruptcy

down to the discharge of the bankrupt, and a cursory perusal of his work gives the impression
that the book will prove useful to practitioners as well as to students. The appendix also contains
much matter that will be useful to practitioners, including the Schedules, the Bankruptcy Rules
of 1886, 1890 and 1891, the Rules of the Supreme Court as to Bills of Sale, and various Acts of
Parliament bearing upon the subject. The Inde.\ is copious. "

—

Accountant's Alagazine.

Ringwood's Outlines of the Law of Torts.
Prescribed as a Textbook by the Incorporated Law Society of Ireland. By
Richard Ringwood, M.A. , of the Middle Temple, Barrister at-Law ; author

of "Principles of Bankruptcy," etc., and Lecturer on Common Law to the

Incorporated Law Society. Fourth Edition, in 8vo, price lo.f. 6(/., cloth. 1906.

"We have always had a great liking for this work, and are very pleased to see by the appearance
of a new Edition that it is appreciated by students. We consider that for the ordinary student who
wants to take up a separate work on Torts, this is the best book he can read, for it is clear and
explanatory, and has good illustrative cases, and it is all contained in a very modest compass.
. . . This Edition appears to have been thoroughly revised, and is, we think, in many respects
improved."

—

Laiv Students' Journal.
" The work is one we well recommend to law students, and the able way in which it is written

reflects much credit upon the author."

—

Laiv Times.

Ringwood's Outlines of the Law of Banking.
In crown i2mo, price ^s., cloth. 1906.

"... The book is in a most convenient and portable form, and we can heartily commend the latest

production of this well-known writer to the attention of the business community."

—

Finaticial Times.

Rowlatt's Law of Principal and Surety.
By S. A. T. RowLATT, M.A., late Fellow of King's College, Cambridge; of the

Inner Temple, Barrister-at-Law. In 8vo, price i6s. 1899.

"... Here will be found all the rights and liabilities of the surety, his defences, his releases,

the effect of bankruptcy, and so on ; and, as we said at the outset, the index forms a most
excellent and comprehensive guide to the text. . . . We can quite believe that this text-book will

take a respectable place among legal authorities."

—

Laiv Times.
" He brings out fully in all its ramifications the nature of the law of guarantee."

—

Saturday
Review.

" Few branches of the law are more important or difficult than that relating to sureties. The
latest addition to legal literature is a treatise by Mr. S. A. T. Rowlatt on 'The Law of Principal

and Surety,' which deals with the subject both exhaustively and ably. The work is excellent

in style and arrangement, and ought to prove very useful to every lawyer who has occasion to refer

to it."

—

Globe.

"There are too many works on most branches of the English Law, and too many writers eager to

make books on almost every legal subject, however small. It is, therefore, a remarkable fact that

a subject so important as the Law of Sureties has been comparatively neglected, there being only
one recent work of repute devoted entirely to the subject. For this reason we welcome Mr.
Rowlatt's treatise, which has solid merits that ouglit to insure success. The book is a very goed
one, and the author may be congratulated on the successful accomplishment of a difficult task.''
—Law yournal.
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Salkowski's Institutes and History of

Roman Private Law.
With Catena of Texts. By Dr. Carl Salkowski, Professor of Laws, Konigsberg.

Translated and Edited by E. E. Whitfield, M.A. (Oxon.). In 8vo, price 32^.,

cloth. 18S6.

Salmond's Jurisprudence ; or, Tlieory of

the Law.
By John W. ^almond, M.A., LL.B., Barrister-at Law ; author of "Essays in

Jurisprudence and Legal History."' Second Edition. In demy 8vo, price 121. 6rf.,

net, cloth. 1907.

Salmond's Essays in Jurisprudence and
Legal History.

By John W. Salmond, M. A., LL.B. (Lond.), a Barrister of the Supreme Court of

New Zealand. In crown 8vo, price bs., cloth. 1891.

Salmond's Law of Torts.
A Treatise on the English Law of Liability for Civil Injuries. By John W.
Salmond, M.A., LL.B., Barrister-at-Law. In 8vo, price 185. net, cloth. 1907.

Savigny's Treatise on Obligations in

Roman Law.
By Archibald Brown, M.A., Edin. and Oxon., and B.C.L. Oxon., of the

Middle Temple, Barrister-at-Law. In 8vo, 1872, price Ts. 6ci., cloth. 1872.

Scott's Abstract Drawing.
Containing Instructions on the Drawing of Abstracts of Title, and an Illustrative

Appendix. By C. E. Scott, Solicitor. In crown 8vo, price 45. 6d., cloth, 1892,
" This little book is intended for the assistance of those who have the framing of abstracts of

title entrusted to their care. It contains a number of useful rules, and an illustrative appendix."

—

La2u Times.
" A handy book for all articled clerks."

—

Laiv Students' yournal.
" Solicitors who have articled clerks would save themselves much trouble if they furnished their

clerks with a copy of this little book before putting them on to draft an abstract of a heap of title

deeAsi." —Lniv Notes.
" The book ought to be perused by all law students and articled clerks."

—

Keti Tape.

Seager's Law of Parliamentary Registra=
tion.

With an Appendix of Statutes and Full Index. By J. R. Seager, RegistratioH

Agent. In crown 8vo, price /^s., cloth. 1881.

Short & Mellor's Practice on the Crown
Side of the Queen's Bench Division of Her
Majesty's High Court of Justice.

(Founded on Corner's Crown Office Practice), including Appeals from Inferior

Courts ; with Appendices of Rules and Forms. Second Edition. By F. H. Short,

Chief Clerk of the Crown Office, and Francis Hamilton Mellor, M.A., K.C.

In 8vo, price ^ps., cloth. 1908.

Short's Crown Office Rules and Forms,
1886.

The Supreme Court of Judicature Acts and Rules of the Supreme Court, 1883,

relating to the Practice on the Crown side of the Queen's Bench Division ; including

Appeals from Inferior Courts, Tables of Court Fees, Scales of Costs ; together with

Notes, Cases, and a Full Index. By F. H. Short, Chief Clerk of the Crown

Office. In 8vo, price 125., cloth. 1886.
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Short's Taxation of Costs in the Crown
Office.

Comprising a Collection of Bills of Costs in the Various Matters Taxable in that
Office, including Costs upon the Prosecution of Fraudulent Bankrupts and on

. Appeals from Inferior Courts ; together with a Table of Court Fees, and a Scale of
Costs usually allowed to Solicitors, on the Taxation of Costs on the Crown Side of

the Queen's Bench Division of the High Court of Justice. By Fredk. H. Short,
Chief Clerk in the Crown Office. In 8vo, price \os., cloth. 1B79.

Shower's Cases in Parliament
Resolved and Adjudged upon Petitions and Writs of Error. Fourth Edition.
Containing additional cases not hitherto reported. Revised and Edited by
Richard Loveland Loveland, of the Inner Temple, Barrister-at-Law ; Editor
of " Kelyng's Crown Cases," and "Hall's Essay on the Rights of the Crown in

the Seashore." In 8vo, price 4/. 4^-., best calf binding. 1876.

Simpson's Law and Practice relating to
Infants.

By Archibald H. Simpson, M.A., of Lincoln's Inn, Barrister-at-Law, and
Fellow of Christ's College, Cambridge. Third Edition. By E. J. Elgood,
B.C.L., M.A., of Lincoln's Inn, Barrister-at-Law. In 8vo, 21s. 1909.

Slater's Law of Arbitration and Awards.
With Appendix containing the Statutes relating to Arbitration, and a collection

of Forms and Index. Fourth Edition. By JosHUA Slatek, of Gray's Inn,
Barrister-at-Law. Crown 8vo, price 65. 6d., cloth. 1905.

Slater's Principles of Mercantile Law.
By Joshua Slater, of Gray's Inn, Barrister-at-Law. Third Edition. Crown
8vo, price 6s. 6d., cloth. IC07.

Smith's Law and Practice in the Ecclesi-
astical Courts.

For the use of Students. By EUSTACE Smith, of the Inner Temple ; author of
"A Summary of Company Law" and "A Summary of the Law and Practice in

Admiralty." Fifth Edition, in 8vo, 85. 1902.
" His object has been, as he tells us in his preface, to give the student and general reader a (air

outline ot the scope and extent of ecclesiastical law, of the principles on which it is founded, of the
Courts by which it is enforced, and the procedure by which these Courts are regulated. We think
the book well fulfils its object. Its value is much enhanced by a profuse citation of authorities for

the propositions contained in it."

—

Bar Examination Joiunai.

Smith's Law and Practice in Admiralty.
For the use of Students. By Eustace Smith, of the Inner Temple ; author of
" A Summary of Company Law." Fourth Edition, in 8vo, price \os., cloth. 1892,

"The book is well arranged, and forms a good introduction to the subject."

—

Solicitors' Jourtial.
" It is, however, in our opinion, a well and carefully written little work, and should be in the

hanils of every student who is taking up Admiralty Law at the Final."

—

Law St74dents' yournal.
' Mr. Smith has a happy knack of compressing a large amount of useful matter in a small compass.

The present work will doubtless be received with satisfaction equal to that with which his previous
' Summary' has been met."

—

Oxford and Cambridge Undergraduates' yournal.

Smith's Quarter Sessions Practice.
A \'ade Mecum of General I'raciice in Appellate and Civil Cases at Quarter
Sessions. By Frederick James Smith, of the Middle Temple, Barrister-at-Law,

and Recorder of Margate. In Royal l2mo, price 20j., cloth. 1882.



STEVENS &- HAYNES, BELL YARD, TEMPLE BAR. 29

Smith's Short Practical Company Forms.
By T. Eustace Smith, of the Inner Temple and Lincoln's Inn, Barrister-at-Law,
Author of " A Summary of the Law of Companies, " etc., assisted by Roland E.
Vaughan Williams, of the Inner Temple, Barrister-at-Law. In 8vo, price 85.,

cloth. 1896.
" This collection of Company Forms should certainly prove of service to secretaries, directors,

and others interested in the practical working of companies. . . . The forms themselves are short
and to the point."

—

Law Times.

Smith's Summary of Joint Stock Com=
panics' Law under the Companies (Con=
solidation) Act, 1908.

By T. Eustace Smith, Barrister-at-Law. Eleventh Edition, in 8vo, price 'js. 6d.
cloth. 1909.

"The author of this handbook tells us that, when an articled student reading for the final
examination, he felt the want of such a work as that before us, wherein could be found the main
principles of a law relating to joint-stock companies . . . Law students may well read it ; for
Mr. Smith has very wisely been at the pains of giving his authority for all his statements of the law
or of practice, as applied to joint-stock company business usually transacted in solicitors' chambers.
In fact, Mr. Smith has by his little book offered a fresh inducement to students to make themselves

—

at all events, to some extent—acquainted with company law as a separate branch of study."

—

La-iv
Thnes.
"These pages give, in the words of the Preface, ' as briefly and concisely as possible a general

view both of the principles and practice of the law affecting companies.' "The work is excellently
printed, and authorities are cited ; but in no case is the very language of the statutes copied. The
plan is good, and shows both grasp and neatness, and, both amongst students and laymen,
Mr. Smith's book ought to meet a ready sale."

—

Law Journal.

Snell's Principles of Equity.
Intended for the use of Students and the Profession. By Edmund H. T. Snell,
of the Middle Temple, Barrister-at-Law. Fifteenth Edition. By Archibald
Brown, M.A. Edin. and Oxon., and B.C.L. Oxon., of the Middle Temple,
Barrister-at-Law ; Author of " A New Law Dictionary," "An Analysis of Savigny
on Obligations," and the "Law of Fixtures." In 8vo, price 2is., cloth. 1908.

South African Republic,
Cases decided in the High Court of the, during the Year 1893, as reported by

J. B. M. Hertzog, B.A., LL.D., (late) First Puisne Judge of the Orange Free
State, formerly an Advocate of the High Court of the South African Republic.
Translated by J. Woodford S. Leonard, B.A., LL.B., formerly an Advocate of
the High Court of the South African Republic, Advocate of the Supreme Court of

the Transvaal Colony. And revised by the Hon. J. G. Kotze, K.C, late Chief
Justice of the South African Republic, subsequently Attorney-General of Rhodesia,
and now Judge President of the Eastern Districts' Court in the Cape Colony. In
royal 8vo, bound in half-calf, price 50^. net ; postage \s. extra.

South African Republic,
The Official Reports of the High Court of, translated into English, with Index
and Table of Cases. By Walter S. Webber, and revised by the Hon. J. G.
Kotze, K.C, Late Chief Justice of the South African Republic, subsequently

Attorney-General of Rhodesia, and now Judge President of the Eastern Districts'

Court in the Cape Colony. Vol. I.— 1894. Vol. II.— 1895. Vol. 111.-1896.
Vol. IV.— 1897. Translated by the Hon. Mr. Justice Kotze. In royal 8vo,

bound in half-calf, price 50^. net each ; postage \s. extra.

Story's Commentaries on Equity Juris=
prudence.

Second English Edition, from the Twelfth American Edition. By W. E. Grigsby,
LL.D. (Lond.), D. C.L. (Oxon.), and of the Inner Temple Barrister-at-Law

In royal 8vo, 1100 pages, price. 45^'., cloth. 1892.
' It is high testimony to the reputation of Story, and to the editorship of Dr. Grigsby, that another

edition should have been called for. . . . The work has been rendered more perlecl by additional
Indices."

—

Law Times.
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Tarring's Chapters on the Law relating:
to the Colonies.

To which are appended Topical Indexes of Cases decided in. the Privy Council on
Appeal from the Colonies, Channel Islands and the Isle of Man, and of Cases
relating to the Colonies decided in the English Courts otherwise than on Appeal from
the Colonies. By Charles Jamks Tarring, M.A., sometime Judge of H.B.M.'s
Consular Court, Constantinople, and H.M.'s Consul ; late Chief Justice of Grenada,
W. Indies; Author of "British Consular Jurisdiction in the East," "A Turkish
Grammar," &c. Third Edition, much enlarged, in 8vo, price 2\s., cloth. 1906.

Contents :—Table of Cases Cited—Table of Statutes Cited. Introductory : Defi-

nition of a Colony.—Chapter I. The laws to which the Colonies are subject

:

Section i. In newly-discovered countries; Section 2. In conquered or ceded
countries; Section 3. Generally.—Chapter II. The Executive; Section i. The
Governor (A. Nature of his office, power, and duties—B. Liability to answer for

his acts: I. Civilly— I. [a.) In the courts of his Government, b. In the English

courts. 2. For what causes of action. II. Criminally)—Section 2. The Executive
Council. Chapter III. The Legislative Power : Section i. Classification of

Colonies ; Section 2. Colonies with responsible government ; Section 3. Privileges

and powers of colonial Legislative Assemblies. Chapter IV. The Judiciary and
the Bar. Chapter V. Appeals from the Colonies. Chapter VI. Imperial Statutes

relating to the Colonies. Section i. Imperial Statutes relating to the Colonies

in general ; Section 2. Subjects of Imperial Legislation relating to the Colonies

in general : Section 3. Imperial Statutes relating to particular Colonies. Topical

Index of Cases decided in the Privy Council on appeal from the Colonies, the

Channel Islands, and the Isle of Man. Index of some Topics of English Law
dealt with in the Cases. Topical Index of Cases relating to the Colonies decided

in the English Courts otherwise than on appeal from the Colonies. Index of

Names of Cases. Appendix I. Appendix II. General Index.

Tarring's British Consular Jurisdiction in
the East.

With Topical Indices of Cases on Appeal from, and relating to, Consular Courts and
Consuls ; also a Collection of Statutes concerning Consuls. By C. J. Tarring,
M. A., Chief Justice of Grenada. In 8vo, price 7J. 6a'., cloth. 1887.

Tarring"'s Analytical Tables of the Law of
Real Property.

Drawn up chiefly from Stephen's Blackstone, with Notes. By C. J. Tarring, of

the Inner Temple, Barrister-at-Law. In royal 8vo, price 55., cloth. 1882.

"Great care and considerable skill have been shown in the compilation of these tables, which
will be found of much service to students of the Law of Real Property."—i-aw Time!..

TaswelULangmead's English Constitu=
tional History.

From the Teutonic Invasion to the Present Time. Designed as a Text-book for

Students and others. By T. P. Taswell-Langmead, B.C. L., of Lincoln's Inn,

Barrister-at-Law, formerly Vinerian Scholar in the University and late Professor of

Constitutional Law and History, University College, London. Sixth Edition,

Revised throughout, with Notes. By Philip A. Ashwokth, Barrister-at-Law;

Translator of Gneist's " History of the English Constitution." In 8vo, price \^s.,

cloth. 1905.

Thomas's Leading Statutes Summarised.
For the Use of Students. By Ernest C. Thomas, Bacon Scholar of the Hon.
Society of Gray's Inn, late Scholar of Trinity College, Oxfoid ; author of " Leading
Cases in Constitutional Law Briefly Stated." In one volume, 8vo, price 95. , cloth. 1878.
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Thomas's Leading Cases in Constitutional
Law.

Briefly Stated, with Introduction and Notes. By Ernest C. Thomas, Bacon
Scholar of the Hon. Society of Gray's Inn, late Scholar of Trinity College, Oxford.

Fourth Edition by C. L. Attenborough, of the Inner Temple, Barrister-at-La\v.

In 8vo, enlarged, price ds,, cloth. 1908.

Thwaites's Articled Clerk's Guide to the
Intermediate Examination,

As it now exists on Stephen's Commentaries. Containing a complete Scheme of

Work, Notes and Test Questions on each Chapter : List of Statutes. Also a com-

plete Selected Digest of the whole of the Questions and Answers set at the

Examinations on those parts of " Stephen " now examined on, up to January,

1902. Intended for the use of all Articled Clerks who have not yet passed the

Intermediate Examination. Charles Thwaites, Solicitor. In 8vo, price lOJ.

net, cloth. 1902.

Trial of Adelaide Bartlett for Murder.
Complete and Revised Report. Edited by Edward Beal, B.A., of the Middle

Temple, Barrister-at-Law. With a Preface by Sir Edward Clarke, K.C. In 8vo,

price lOJ'., cloth. 1886.

Van Leeuwen's Commentaries on the
Roman = Dutch Law.

Revised and Edited with Notes in Two Volumes by C. W. Decker, Advocate.

Translated from the original Dutch by J. G. KoTZfe, LL.B., of the Inner Temple,

Barrister-at-Law, and Chief Justice of the Transvaal. With Facsimile Portrait in

the Edition by Decker of 1780. In 2 Vols., royal 8vo, price 90J., cloth. 1887.

Waite's Questions on Equity.
For Students preparing for Examination. Founded on the Ninth Edition of Snell's

" Principles of Equity." By W. T. Waite, Barrister-at-Law, Holt Scholar of the

Honourable Society of Gray's Inn. In 8vo, price 21., sewed. 1889.

Walker's Compendium of the Law relat=
ing to Executors and Administrators.

With an Appendix of Statutes, Annotated by means of References to the Text.

By W. Gregory Walker, B.A., Barrister-at-Law, and Edgar J. Elgood,
B.C. L., M.A., Barrister-at-Law. Fourth Edition by E.J. Elgood, B.C.L., M.A.
In one volume, 8vo, price 215., cloth. 1905.

" We higlily approve of Mr. Walker's arrange nent The Notes are full, and as far as we
have been able to ascertain, carefully and accurately compiled We can commend it as

bearing on it^ face evidence of skilful and careful labour, dnd we anticipate that it will be found a

very icceptable substitute for the ponderous tomes of the much esteemed and valued Williams."

—

Law Titnes
" Mr. Walker is fortunate in his choice of a subject, and the power of treating it succinctly ; for

the ponderous tomes of Williams, however satisfactory as an authority, are necessarily inconvenient

for reference as well as expensive On the whole we are inclined to think the book a good
and useful one."

—

Law Journal.

Walker's Partition Acts, 1868 & 1876.
A Manual of the Law of Partition and of Sale, in Lieu of Partition. With the

Decided Cases, and an Appendix containing Judgments and Orders. By W.
Gregory Walker, B.A., of Lincoln's Inn, Barrister-at-Law. Second Edition,

in 8vo, price 8j., cloth. 1S82.
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Walker & El^ood's Administration of
Deceased Persons • by the Chancery Division
of the High Court of Justice.

With an Addenda giving the aherations eft'ected l)y the New Rules of 1883, and an
Appendix of Orders and P'ornis, Annotated by References to the Text. By W.
Gregoky Walker and Edgar J. Elgood, of Lincohi's Inn, Barristers-at-Law.
In 8vo, price 15^., cloth, 1S83.

Wertheimer's Law relating to Clubs.
By the late John Wertheimer, Barrister-at-Law. Third Edition, by A. W.
Chaster, Barrister-at-Law. In crown 8vo, price "js. 6d., cloth. 1903.
" A convenient handbook, drawn up with great judgment and perspicuity."

—

Morning Post.
" Both useful and interesting to those interested in club management."

—

Law Times.
"This is a very neat little book on an interesting subject. The law is accurately and well

expressed."

—

La%u yonnial.

Westbury's (Lord) Decisions in the
European Arbitration.

Reported by Francis's. Reilly, of Lincoln's Inn, Barrister-at-Law. Parti.,
price 7 J. 6(/., sewed.

Whiteford's Law relating to Charities,
Especially with reference to tlie validity and construction of Charitable Bequests-and
Conveyances. By Ferdinand M. Whiteford, of Lincoln's Inn, Barrister-at-

Law. In 8vo, price ds., cloth. 1878.

Whiteley's Licensing Act, 1904.
By George Cecil Whiteley, M.A. Cantab., of the Middle Temple, Barrister-

at-Law, Editor of the Third Edition of " Whiteley's Licensing Laws," and Author
of " The Licensing Act, 1902." Price 55. net.

Williams' Petition in Chancery and
Lunacy.

Including the Settled Estates Act, Lands Clauses Act, Trustee Act, Winding-up
Petitions, Petitions Relating to Solicitors, Infants, etc., etc. With an Appendix of

Forms and Precedents. By Sydney E. Williams, Barrister-at-Law. In one
volume, 8vo, price iZs., cloth. 1880.

Willis's Negotiable Securities.
Contained in a Courseof Six Lectures. Delivered by William Willis, Esq., K.C.,
at the request of the Council of Legal Education. Second Edition, in 8vo, price

7j. 6(/., cloth. 1901.
' No one can fail to benefit by a careful perusal of this volume."

—

Irish Law Times.
" We heartily commend them, not only to the student, but to everybody—lawyer and commercial

man alike."

—

The Accountant.
" Mr. Willis is an authority second to none on the subject, and in these lectures he summarizes

for the benefit not only of his confreres, but of the lay public the knowledge he has gained through
close study and lengthy experience."

Willis's Law of Contract of Sale.
Contained in a Course of Six Lectures. Delivered by William Willis, one of His
Majesty's Counsel. At the request of the Council of Legal Education. In 8vo,

price 75. 6d., cloth. 1902.

Wilshere's Analysis of Taswell=Lang=
mead's Constitutional History.

By A. M. WiLSHERE, LL.B., Barrister-at-Law, of Gray's Inn. In crown 8vo,

price 35. net. 1905. ^~
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