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18324 RULES AND REGULATIONS 

Title 29—Labor 

CHAPTER IV—OFFICE OF LABOR-MAN¬ 
AGEMENT AND WELFARE-PENSION 
REPORTS, DEPARTMENT OF LABOR 

SUBCHAPTER A—LABOR-MANAGEMENT 
REPORTS 

PART 452—GENERAL STATEMENT CON¬ 
CERNING THE ELECTION PROVISIONS 
OF THE LABOR-MANAGEMENT RE¬ 
PORTING AND DISCLOSURE ACT OF 
1959 

Title IV of the Labor-Management Re¬ 
porting and Disclosure Act of 1959 (73 
Stat. 532, 534, 29 U.S.C. 481-484) pro¬ 
vides standards for the election of officers 
of labor organizations, and assigns en¬ 
forcement of the standards to the Secre¬ 
tary of Labor through litigation, after 
complaint and exhaustion of internal 
remedies, in the federal courts. Shortly 
after enactment of the statute the De¬ 
partment promulgated an interpretative 
regulation (29 CFR Part 452) for the 
purpose of setting out the Department’s 
interpretations or position with respect 
to many of the provisions of Title IV. 

Since the original publication of the 
regulation the Department of Labor has 
litigated innumerable election cases un¬ 
der Title TV and has considered and re¬ 
acted to many diverse problems in con¬ 
nection with elections of union officers. 
Accordingly, it is appropriate in the light 
of this experience to expand, revise and 
update the interpretative regulation. 

Therefore, pursuant to sections 401, 
402, 73 Stat. 532, 534, 29 U.S.C. 481, 482, 
Secretary’s Order No. 11-72 (May 12, 
1972), Part 452 of Chapter IV of Title 
29 of the Code of Federal Regulations is 
revised to read as follows: 

Subpart A—General Considerations 
Sec. 
452.1 Introductory statement. 
452.2 Application of union constitution 

and bylaws. 
452.3 Interpretations of constitution and 

bylaws. 
452.4 Investigatory provision — applica¬ 

tion. 
452.5 Effect of violation on outcome. 
452.6 Delegation of enforcement author¬ 

ity. 

Subpart B—Other Provisions of the Act Affecting 
Title IV 

452.7 BUI of Rights, Title I. 
452.8 Trusteeship provisions, Title III. 
452.9 Prohibition against certain persons 

holding office; Section 504. 
452.10 Retaliation for exercising rights. 

Subpart C—Coverage of Election Provisions 

452.11 Organizations to which election pro¬ 
visions apply. 

452.12 Organizations comprised of govern¬ 
ment employees. 

452.13 Extraterritorial application. 
452.14 Newly formed or merged labor or¬ 

ganizations. 
452.15 Effect of trusteeship. 
452.16 Offices which must be filled by elec¬ 

tion. 
452.17 Officer. 
452.18 Constitutional officers. 
462.19 Executive functions. 
45220 Nature of executive functions. 
45221 Members of executive board. 
452.22 Delegatee to a convention. 

Subpart D—Frequency and Kinds of Elections 

Sec. 
452.23 Frequency of elections. 
452.24 Terms of office. 
452.25 Vacancies in office. 
452.26 Elections in local labor organiza¬ 

tions. 
452.27 National, international organiza¬ 

tions, and intermediate bodies. 
452.28 Unopposed candidates. 
452.29 Primary elections. 
452.30 Run-off elections. 
452.31 One candidate for several offices. 

Subpart E—Candidacy for Office; Reasonable 
Qualifications 

452.32 Persons who may be candidates and 
hold office; secret ballot elections. 

452.33 Persons who may be candidates and 
hold office; elections at conven¬ 
tions. 

452.34 Application of section 504, LMRDA. 
452.35 Qualifications for candidacy. 
452.36 Reasonableness of qualifications. 
452.37 Types of qualifications. 
452 .38 Meeting attendance requirements. 
452.39 Participation in insurance plan 
452.40 Prior office holding. 
452.41 Working at the trade. 
452.42 Membership in particular branch or 

segment of the union. 
452.43 Representative categories. 
452.44 Dual unionism. 
452.45 Multiple office holding. 
452.46 Characteristics of candidate. 
452.47 Employer or supervisor members. 
452.48 Employees of union. 
452.49 Other union rules. 
452.50 Disqualification as a result of dis¬ 

ciplinary action. 
452.51 Declaration of candidacy. 
452.52 Filing fee. 
452.53 Application of qualifications for of¬ 

fice. 
452.54 Retroactive rules. 

Subpart F—Nominations for Office 

452.55 Statutory provisions concerning 
nomination. 

452.56 Notice. 
452.57 Procedures for nomination. 
452.58 Self-nomination. 
452.59 Presence of nominee. 
452.60 Nominations for national, interna¬ 

tional, or intermediate body of¬ 
fice. 

452.61 Elimination costs—local unions. 
452.62 Disqualifications of candidates; pro¬ 

cedural reasons. 
452.63 Nominations at conventions. 
452.64 Write-in votes. 
452.65 Interval between nominations and 

election. 

Subpart G—Campaign Safeguards 

452.66 Statutory provisions. 
452.67 Distribution of campaign literature. 
452.68 Distribution to less than full mem¬ 

bership. 
452.69 Expenses of campaign literature. 
452.70 Contents of literature. 
452.71 Inspection of membership lists. 
452.72 Period of inspection. 
452.73 Use of union funds. 
452.74 Expenditures permitted. 
452.76 Union newspapers. 
452.76 Campaigning by union officers. 
452.77 Permissive use of union funds. 
452.78 Expenditures by employers. 
452.79 Opportunity to campaign. 
452.80 Bona fide candidates. 
452.81 Rights in intermediate body elec¬ 

tions. 
452.82 Reprisal for exercising rights. 
462.83 Enforcement of campaign safe¬ 

guards. • 

Subpart H—Right to Vote 

Sec. 
452.84 General. 
452.85 Reasonable qualifications on right to 

vote. 
452.86 Vote conditioned on payment at 

dues. 
452.87 Dues paid by checkoff. 
452.88 Resumption of good standing. 
452.89 Apprentices. 
452.90 Visiting members. 
452.91 Voting by employers, supervisors. 
452.92 Unemployed members. 
452.93 Retired members. 
452.94 Reasonable opportunity to vote. 
452.95 Absentee ballots. 

Subpart I—Election Procedures; Rights of 
Members 

452.96 General. 
452.97 Secret ballot. 
452.98 Outside agencies. 
452.99 Notice of election. 
452.100 Use of union newspaper as notice. 
452.101 Sample ballots as notice. 
452.102 Notice in mail ballot election. 
452.103 Primary elections. 
452.104 Proximity of notice to election. 
452.105 Interference or reprisal. 
452.106 Preservation of records. 
452.107 Observers. 
452.108 Publication of results. 
452.109 Constitution of labor organization. 
452.110 Adequate safeguards. 
452.111 Campaigning in polling places. 
452.112 Form of ballot; slate voting. 
452.113 Sectional balloting. 
452.114 Write-in votes. 
452.115 Distribution of ballots. 
452.116 Determining validity of ballots. 
452.117 Majority of votes not required for 

election. 
452.118 Local union agents in international 

elections. 
452.119 Indirect elections. 
452.120 Officers as delegates. 
452.121 Limitations on national or inter¬ 

national officers serving as dele¬ 
gates. 

452.122 Delegates from Intermediate bod¬ 
ies; method of election. 

452.123 Elections of intermediate body offi¬ 
cers. 

452.124 Delegates from units which are not 
labor organizations. 

452.125 Delegates from labor organizations 
under trusteeship. 

452.126 Delegates to conventions which do 
not elect officers. 

452.127 Proportionate representation. 
452.128 Under strength representation. 
452.129 Non-discrimination. 
452.130 Expenses of delegates. 
452.131 Casting of ballots; delegate elec¬ 

tions. 
452.132 Proxy voting. 
452.133 Election of delegates not members 

of the labor organization. 
452.134 Preservation of records. 

Subpart J—Special Enforcement Provisions 

452.135 Complaints of members. 
452.136 Investigation of complaint by Di¬ 

rector, Office of Labor-Manage¬ 
ment and Welfare-Pension Re¬ 
ports, and court action by the 
Secretary. 

Subpart K—Dates and Scope of Application 

452.137 Effective dates. 
452.138 Application of other laws. 

Authority: Secs. 401, 402, 73 Stat. 532, 534, 
29 UJS.C. 481, 482, Secretary’s Order No. 11-72 
(May 12, 1972). 
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Subpart A—General Considerations 
§452.1 Introductory statement. 

(a) This part discusses the meaning 
and scope of the provisions of Title IV of 
the Labor-Management Reporting and 
Disclosure Act1 (hereinafter referred to 
as the Act), which deal with the elec¬ 
tion of officers of labor organizations. 
These provisions require periodic election 
of union officers, and prescribe minimum 
standards to Insure that such elections 
will be fairly conducted. Specific pro¬ 
visions are included to assure the right 
of union members to participate in 
selecting their officers without fear of 
interference or reprisal, and to protect 
the right to nominate candidates, run 
for office, and vote in officer elections. 
Title IV also sets forth the rights of 
candidates, provides for secret ballots in 
appropriate cases, and requires notice of 
nominations and elections, preservation 
of election records, and other safeguards 
to insure fair elections. However, the Act 
does not prescribe complete, detailed 
procedures for the nomination and elec¬ 
tion of union officers. 

(b) Interpretations of the Labor-Man¬ 
agement Services Administrator with re¬ 
spect to the election provisions of Title 
IV are set forth in this part to provide 
those affected by these provisions of the 
Act with “a practical guide • • • as to 
how the office representing the public 
interest in its enforcement will seek to 
apply it.” * The correctness of an inter¬ 
pretation can be determined finally and 
authoritatively only by the courts. It 
is necessary, however, for the Labor- 
Management Services Administrator to 
reach informed conclusions as to the 
meaning of the law to enable him to 
carry out his statutory duties of adminis¬ 
tration and enforcement. The inter¬ 
pretations of the Labor-Management 
Services Administrator contained in this 
part, which are issued upon the advice 
of the Solicitor of Labor, indicate the 
construction of the law which will guide 
him in performing his duties unless and 
until he is directed otherwise by au¬ 
thoritative rulings of the courts or unless 
and until he subsequently announces that 
a prior interpretation is incorrect. How¬ 
ever, the fact that a particular problem 
is not discussed in this part, or in inter¬ 
pretations supplementing it, should not 
be taken to indicate the adoption of any 
position by the Labor-Management 
Services Administrator with respect to 
such problem or to constitute an admin¬ 
istrative interpretation or practice. 

(c) To the extent that prior opinions 
and interpretations relating to the elec¬ 
tion of officers of labor organizations 
under the Act are inconsistent or in con¬ 
flict with the principles stated in this 
part, they are hereby rescinded and 
withdrawn. 

§ 452.2 Application of union constitu¬ 
tion and bylaws. 

Elections required to be held as pro¬ 
vided in the title are to be conducted in 

1 73 Stat. 532-535, 29 U.S.C. 481-483. 
* Skidmore v. Swift & Co.. 323 U.S. 134 at 

138 (1944). 

accordance with the validly adopted 
constitution and bylaws of the labor or¬ 
ganizations Insofar as they are not in¬ 
consistent with the provisions of the 
Act. 
§ 452.3 Interpretations of constitution 

and bylaws. 

The interpretation consistently placed 
on a union’s constitution by the respon¬ 
sible union official or governing body 
will be accepted unless the interpreta¬ 
tion is clearly unreasonable.’ 

§ 452.4 Investigatory provision—appli¬ 
cation. 

The provisions of section 601 of the 
Act provide general investigatory au¬ 
thority to investigate alleged violations 
of the Act including violations of Title 
IV. However, section 601 in and of itself 
provides no remedy, and the section 
must be read in conjunction with the 
remedy and statutory scheme of section 
402, i.e., exhaustion of internal union 
remedies and a complaint to the Secre¬ 
tary following completion of the elec¬ 
tion before suit can be filed. In view of 
the remedy provided, an investigation 
prior to completion of an election may 
have the effect of publicizing the activi¬ 
ties or unsubstantiated allegations of one 
faction to the prejudice of the opposi¬ 
tion. To avoid this result, and as a mat¬ 
ter of sound statutory construction, the 
Department will exercise its investiga¬ 
tory authority only in circumstances in 
which the outcome of the election could 
not be affected by the investigation.4 
Thus, the Department ordinarily will 
employ its investigatory authority only 
where the procedural requirements for 
a Title IV investigation have been met; 
but in unusual circumstances or where 
necessary to collect or preserve evidence 
an investigation may be conducted after 
the conclusion of balloting. 

§ 452.5 Effect of violation on outcome. 

Since the remedy under section 402 is 
contingent upon a finding by the court, 
among other things, that the violation 
“may have affected the outcome of an 
election”* the Secretary as a matter of 
policy will not file suit to enforce the 
election provisions unless the violations 
found are such that the outcome may 
have been affected.11 
§ 452.6 Delegation of enforcement au¬ 

thority. 

The authority of the Secretary under 
the Act has been delegated in part to 

* English v. Cunningham, 282 F.2d 848 
(C.A. D.C. 1960). 

4 However questions involving the use of 
force or violence or the threat of the use 
of force or violence under circumstances 
which may violate section 610 (29 U.S.C. 630) 
of the Act will be referred promptly to the 
Department of Justice for appropriate 
action. 

6 Act. sec. 402(b) (29 U.S.C. 482). 
* The Secretary has delegated to the Solici¬ 

tor, In agreement with the Labor-Manage¬ 
ment Services Administrator, the authority 
to make the finding required by the Act, 
that probable cause exists to believe that 
a violation of Title IV of the Act has oc¬ 
curred and has not been remedied. Secre¬ 
tary’s Order No. 11-72 (May 12,1972). 

the Labor-Management Services Admin¬ 
istrator and to the Director, Office of 
Labor-Management and Welfare-Pen¬ 
sion Reports. 

Subpart B—Other Provisions of the Act 
Affecting Title IV 

§ 452.7 Bill of Rights, Title I. 

The provisions of Title I, “Bill of 
Rights of Members of Labor Organiza¬ 
tions”7 (particularly section 101(a)(1) 
“Equal Rights,” section 101(a) (2) “Free¬ 
dom of Speech and Assembly,” and sec¬ 
tion 101(a) (5) “Safeguards against Im¬ 
proper Disciplinary Action”) are related 
to the rights pertaining to elections. Di¬ 
rect enforcement of Title I rights, as 
such, is limited to civil suit in a district 
court of the United States by the person 
whose rights have been infringed.* The 
exercise of particular rights of members 
is subject to reasonable rules and regu¬ 
lations in the labor organization’s con¬ 
stitution and bylaws.* 

§ 452.8 Trusteeship provisions. Title III. 

Placing a labor organization under 
trusteeship consistent with Title HI, may 
have the effect of suspending the appli¬ 
cation of Title IV to the trusteed orga¬ 
nization (see § 452.15). 

§ 452.9 Prohibition against certain per¬ 
sons holding office; Sec. 504. 

Among the safeguards for labor orga¬ 
nizations provided In Title V is a pro¬ 
hibition against the holding of office by 
certain classes of persons.1* This pro¬ 
vision makes it a crime for any person 
willfully to serve as an officer or employee 
of a labor organization (other than ex¬ 
clusively as a clerical or custodial em¬ 
ployee) within five years after convic¬ 
tion or imprisonment for the commis¬ 
sion of specified offenses, including vio¬ 
lation of Titles H or HI of the Act, or 
consipiracy to commit such offenses. It 
is likewise a crime for any labor organi¬ 
zation or officer knowingly to permit 
such a person to serve in such positions. 
Persons subject to the prohibition appli¬ 
cable to convicted criminals may serve 
if their citizenship rights have been fully 
restored after being taken away by rea¬ 
son of the conviction, or if the United 
States Board of Parole determines that 
their service would not be contrary to 
the purposes of the Act. 

§ 452.10 Retaliation for exercising 
rights. 

Section 609, which prohibits labor 
organizations or their officials from dis¬ 
ciplining members for exercising their 
rights under the Act, and section 610, 
which makes it a crime for any person to 
use or threaten force or violence for the 
purpose of interfering with or preventing 
the exercise of any rights protected under 
the Act, apply to rights relating to the 
election of officers under Title IV. 

» 73 Stat. 522. 29 U.S.C. 411. 
•But the Secretary may bring suit to en¬ 

force section 104 ( 29 U.S.C. 414). 
•Act, sec. 101(a)(1), 101(a)(2), and 101 

(b) (29 U.S.C. 411). 
"Act, sec. 504(a) (29 U.S.C. 504). See text 

at footnote 24. 
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Subpart C—Coverage of Election 
Provisions 

§ 452.11 Organizations to which elec¬ 
tion provisions apply. 

Title IV of the Act contains election 
provisions applicable to national and In¬ 
ternational labor organizations, except 
federations of such organizations, to in¬ 
termediate bodies such as general com¬ 
mittees, conferences, system boards, joint 
boards, or joint councils, certain dis¬ 
tricts, district councils and similar orga¬ 
nizations and to local labor organiza¬ 
tions.11 The provisions do not apply to 
State and local central bodies, which 
are explicitly excluded from the defini¬ 
tion of “labor organization.11 The char¬ 
acterization of a particular organiza¬ 
tional unit as a “local,” “intermediate,” 
etc., is determined by its functions and 
purposes rather than the formal title by 
which it is known or how it classifies 
itself. 
§ 452.12 Organizations comprised of 

government employees. 

An organization composed entirely of 
government employees (other than em¬ 
ployees of the United States Postal Serv¬ 
ice) is not subject to the election provi¬ 
sions of the Act. Section 3(e) of the Act, 
defining the term “employer,” specifically 
excludes the United States Government, 
is wholly owned corporations, and the 
States and their political subdivisions 
from the scope of that term, and section 
3(f) defines an “employee” as an in¬ 
dividual employed by an “employer.” 
Since a “labor organization” is defined 
in section 3(i) as one in wThich “em¬ 
ployees” participate and which exists in 
whole or in part for the purpose of “deal¬ 
ing with employers,” an organization 
composed entirely of government em¬ 
ployees would not be a “labor organiza¬ 
tion” u as that term is defined in the 
Act. However, section 1209 of the Postal 
Reorganization Act provides that orga¬ 
nizations of employees of the United 
States Postal Service shall be subject to 
the Labor-Management Reporting and 
Disclosure Act. An international or na¬ 
tional labor organization which has some 
locals of government employees not cov¬ 
ered by the Act and other locals which 
are mixed or are composed entirely of 
employees covered by the Act would be 
subject to the election requirements of 
the Act. Its mixed locals would also be 
subject to the Act. The requirements 
would not apply to locals composed en¬ 
tirely of government employees not cov¬ 
ered by the Act, except with respect to 
the election of officers of a parent orga¬ 
nization which is subject to those re¬ 
quirements or the election of delegates 
to a convention of such parent organiza¬ 
tion, or to an intermediate body to which 
the requirements apply. 

u For the scope of the term “labor organi¬ 
zation,” see Part 451 of this chapter. 

u See { 451.5 of this chapter for a definition 
of “State or local central body." 

“Most labor organizations composed of 
Federal Government employees are subject to 
Executive Order 11491 and the Regulations 
Issued pursuant thereto. 

§ 452.13 Extraterritorial application. 

Although the application of the Act 
is limited to the activities of persons and 
organizations within the territorial ju¬ 
risdiction of the United States,14 an in¬ 
ternational, national or intermediate 
body is not exempted from the require¬ 
ments of the Act by virtue of the partici¬ 
pation of its foreign locals or foreign 
membership in its elections. For example, 
votes received from Canadian members 
in referendum elections held by an inter¬ 
national must have been cast under pro¬ 
cedures meeting the minimum require¬ 
ments of the Act, and Canadian delegates 
participating at conventions of the inter¬ 
national at which officers are elected 
must have been elected by secret ballot. 

§ 452.14 Newly formed or merged labor 
organizations. 

The initial selection of officers by 
newly formed or merged labor organi¬ 
zations is not subject to the require¬ 
ments of Title IV.15 Such labor organi¬ 
zations may have temporary or provi¬ 
sional officers serve until a regular elec¬ 
tion subject to the Act can be scheduled. 
An election under all the safeguards pre¬ 
scribed in these regulations must be held 
within a reasonable period after the or¬ 
ganization begins to function. What 
would be a reasonable time for this pur¬ 
pose depends on the circumstances, but 
after the formation or consolidation of 
the labor organization, a regular elec¬ 
tion subject to Title IV may not be de¬ 
ferred longer than the statutory period 
provided for that type of organization. 
However, when a pre-existing labor or¬ 
ganization changes its affiliation without 
substantially altering its basic structure 
or identity the terms of its officers may 
not be extended beyond the maximum 
period specified by the Act for the type 
of labor organization involved. 

§ 452.15 EITerlof trusteeship. 

Establishment of a valid trusteeship 
may have the effect of suspending the 
operation of the election provisions of the 
Act. When the autonomy otherwise 
available to a subordinate labor organi¬ 
zation has been suspended consistent 
with the provisions of Title HI of the 
Act, officers of the organization under 
trusteeship may be relieved of their du¬ 
ties and temporary officers appointed by 
the trustee if necessary to assist him in 
carrying out the purposes-for which the 
trusteeship was established. However, 
when a regular election of officers or an 
election for purposes of terminating the 
trusteeship is being held during the trus¬ 
teeship, Title IV would apply. 

§ 452.16 Offices which must be filled by 
election. 

Section 401 of the Act identifies the 
types of labor organizations whose offi¬ 
cers must be elected and prescribes min¬ 
imum standards and procedures for the 
conduct of such elections. Under that 

“ See S 451.6 of this chapter. 
“ However, the other provisions of the Act 

are applicable Immediately upon such for¬ 
mation or merger. 

section officers of national or interna¬ 
tional labor organizations (except fed¬ 
erations of such organizations), local 
labor organizations, and intermediate 
bodies such as general committees, sys¬ 
tem boards, joint boards, joint councils, 
conferences, certain districts, district 
councils and similar organizations must 
be elected.1* 

§ 452.17 Officer. 

Section 3(n) of the Act defines the 
word “officer” and it is this definition 
which must be used as a guide in deter¬ 
mining what particular positions in a 
labor organization are to be filled in the 
manner prescribed in the Act. For pur¬ 
poses of the Act, “officer” means “any 
constitutional officer, any person au¬ 
thorized to perform the functions of 
president, vice president, secretary, 
treasurer, or other executive functions 
of a labor organization, and any member 
of its executive board or similar govern¬ 
ing body.” 

§ 452.18 Constitutional officers. 

A constitutional officer refers to a per¬ 
son holding a position identified as an 
officer by the constitution and bylaws of 
the labor organization. Thus, for ex¬ 
ample, a legislative representative of a 
labor organization who performs no ex¬ 
ecutive functions and whose duties are 
confined to promoting the interests of 
members in legislative matters is never¬ 
theless an officer who is required to be 
elected where the labor organization’s 
constitution identifies the holder of such 
a position as an officer. On the other 
hand, legislative representatives who are 
required to be elected by the constitution 
and bylaws of a labor organization are 
not considered to be officers within the 
meaning of the Act if they are not 
designated as such by the constitution, 
are not members of any executive board 
or similar governing body, and do not 
perform executive functions. As defined 
in the Act, however, the term “officer” 
is not limited to individuals in positions 
identified as such or provided for in the 
constitution or other organic law of the 
labor organization." The post of Honor¬ 
ary President, President Emeritus or 
Past President that is to be assumed by 
the retiring chief executive officer of a 
union would not be an officer position 
unless it is designated as an officer posi¬ 
tion by the union’s constitution, or the 
holder of the position performs execu¬ 
tive functions or serves on an executive 
board or similar governing body. 
§ 452.19 Executive functions. 

The definitional phrase “a person au¬ 
thorized to perform the functions of 
president, vice president, secretary, 
treasurer, or other executive functions 

>« see $ 452.23 for a discussion of the fre¬ 
quency with which the different types of 
labor organizations must conduct elections 
of officers. See Part 451 of this chapter for 
the scope of the term ‘labor organization.” 

»Cf. NLRB ▼. Coca-Cola Battling Co., 
350 UJ3. 264 (1956). See also. Dally Cong. Rec. 
6867, Sen., Apr. 23,1959. 
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of a labor organization” brings within 
the term ‘‘officer” any person who in 
fact has executive or policy-making au¬ 
thority or responsibility, although he 
may not occupy a position identified as 
an officer under the constitution and by¬ 
laws of the organization. Authorization 
to perform such functions need not be 
contained in any provision of the con¬ 
stitution or bylaws or other document 
but may be inferred from actual prac¬ 
tices or conduct. On the other hand, a 
person is not an officer merely because 
he performs ministerial acts for a desig¬ 
nated officer who alone has responsibil¬ 
ity. The normal functions performed by 
business agents and shop stewards, such 
as soliciting memberships, presenting or 
negotiating employee grievances within 
the work place, and negotiating con¬ 
tracts are not “other executive func¬ 
tions” as that phrase Is used in section 
3(n) of the Act. However, a directing 
business representative or a business 
manager usually exercises such a degree 
of executive authority as to be considered 
an officer and, therefore, must be 
elected. The duties normally pel-tain ing 
to membership on a bargaining commit¬ 
tee do not come within the phrase ‘‘other 
executive functions.” However, persons 
occupying such non-executive positions 
may be “officers” if they are ex officio 
members of the organization’s executive 
board (or similar governing body) or if 
the constitution or bylaws of the union 
designate such positions as officers. 

§ 452.20 Nature of executive functions. 

(a) The functions that will bring a 
particular position with a title other than 
president, vice-president, secretary- 
treasurer, or executive board member 
within the definition of “officer” cannot 
be precisely defined. They are the func¬ 
tions typically performed by officers hold¬ 
ing these titles in current labor union 
practice. Decisions in each case will re¬ 
quire a practical judgment. As a general 
rule, a person will be regarded as being 
authorized to perform the functions of 
president if he is the chief or principal 
executive officer of the labor organization. 
Similarly, he will be regarded as being 
authorized to perform the functions of 
treasurer if he has principal responsibil¬ 
ity for control and management of the 
organization’s funds and fiscal operation. 
A member of any group, committee, or 
board which is vested with broad govern¬ 
ing or policymaking authority will be 
regarded as a member of an “executive 
board or similar governing body.” The 
name or title that the labor organization 
assigns to the position is not controlling. 

(b) The purpose of the election re¬ 
quirement of the Act is to assure that 
persons in positions of control in labor 
organizations will be responsive to the 
desires of the members." Professional 
and other staff members of the labor or¬ 
ganization who do not determine the or¬ 
ganization’s policies or carry on its ex¬ 
ecutive functions and who are employed 
merely to implement policy decisions and 
managerial directives established by the 

■See, for example, S. Rept. 187, 86th Cong, 
1st sees, p. 7. 
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governing officials of the organization are 
not officers and are not required to be 
elected. 

§ 452.21 Members of executive board. 

The phrase “a member of its executive 
board or similar governing body” refers 
to a member of a unit identified as tin 
executive board or a body, whatever its 
title, which is vested with functions nor¬ 
mally performed by an executive board. 
Members of a committee which is actu¬ 
ally the executive board or similar gov¬ 
erning body of the union are considered 
officers within the meaning of section 3 
(n) of the Act even if they are not so 
designated by the union’s constitution 
and bylaws. For example, members of an 
"Executive-Grievance Committee” which 
exercises real governing powers are 
officers under the Act. However, it should 
be noted that committee membership 
alone will not ordinarily be regarded as 
an indication of officer status, unless the 
committee or its members meet the re¬ 
quirements contained in section 3(n) of 
the Act. 

§ 452.22 Delegates to a convention. 

Under certain circumstances, dele¬ 
gates to a convention of a national or in¬ 
ternational labor organization, or to an 
intermediate body, must be elected by 
secret ballot among the members in good 
standing of the labor organization they 
represent even though such delegates 
are not “officers” of the organization. 
Such election is required by the Act1* 
when the delegates are to nominate or 
elect officers of a national or interna¬ 
tional labor organization, or of an inter¬ 
mediate body. There is, of course, no re¬ 
quirement that delegates be elected in 
accordance with the provisions of Title 
IV if they do not nominate or elect of¬ 
ficers, unless delegates are designated as 
“officers” in the union’s constitution and 
bylaws or unless, by virtue of their posi¬ 
tion, they serve els members of the exec¬ 
utive board or similar governing body of 
the union. 

Subpart D—Frequency and Kinds of 
Elections 

§ 452.23 Frequency of elections. 

The Act requires that all national and 
international labor organizations (other 
than federations of such labor organiza¬ 
tions) elect their officers not less often 
than every five years. Officers of inter¬ 
mediate bodies, such els general commit¬ 
tees, system bosirds, Joint boards, Joint 
councils, conferences, and certain dis¬ 
tricts, district councils and similar orga¬ 
nizations, must be elected at least every 
four years, and officers of local labor or¬ 
ganizations not less often than every 
three years. 

§ 452.24 Terms of office. 

The prescribed maximum period of 
three, four, or five years is meEisured 
from the date of the lEist election* It 

“Act, sec. 401(a) and 401(d) (29 U.S.C. 
481).- 

»See § 452.14 for a discussion of the se¬ 
lection of officers In a new or newly-merged 
labor organization. 
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would not be consistent with these pro¬ 
visions of the Act for officers elected for 
the maximum terms allowable under the 
statute to remain in office after the expi¬ 
ration of their terms without a new elec¬ 
tion. Failure to hold an election for any 
office after the statutory period has ex¬ 
pired constitutes a continuing violation 
of the Act, which may be brought to the 
attention of the Secretary in the form 
of a complaint filed in accordance with 
the appropriate procedure. Title IV es¬ 
tablishes only maximum time intervals 
between elections for officers. Labor or¬ 
ganizations covered by these provisions 
may hold elections of officers with 
greater frequency than the specified max¬ 
imum period. For example, a local labor 
orgEinization is required to hold an elec¬ 
tion of officers at least once every three 
years, but It must hold an election every 
year if its governing rules so provide. It 
should be noted, moreover, that the pro¬ 
visions of Title IV apply to all regular 
elections of officers in labor organiza¬ 
tions subject to the Act. Thus, if a labor 
organization chooses to hold elections of 
officers more frequently than the statu¬ 
tory maximum intervals, it must observe 
the minimum standards set forth in 
Title IV for the conduct of such elec¬ 
tions. 

§ 452.25 Vacancies in office. 

Title IV governs the regular periodic 
elections of officers in labor organiza¬ 
tions subject to the Act. No requirements 
are imposed with respect to the filling 
by election or other method of any par¬ 
ticular office which may become vacant 
between such regular elections. If, for 
example, a vacancy in office occurs in a 
local labor organization, it may be filled 
by appointment, by automatic succes¬ 
sion, or by a special election which need 
not conform to the provisions of Title 
IV. The provisions of section 504 of the 
Act, which prohibit certain persons from 
holding office, are applicable to such 
situations. While the enforcement proce¬ 
dures of section 402 are not available to 
a member in connection with the filling 
of an interim vacancy, remedies may be 
available to an aggrieved member under 
section 102 of the LMRDA or under any 
pertinent State or local law. 

§ 452.26 Elections in local labor organi¬ 
zations. 

Local labor organizations must con¬ 
duct their regular elections of officers by 
secret ballot among the members in good 
standing. All members in good standing 
of the local labor organization must be 
given Etn opportunity to vote directly for 
candidates to fill the offices that serve 
them. Indirect election of officers of a 
local labor organization would violate 
section 401(b) of the Act. For example, 
a procedure whereby the local’s mem¬ 
bership elects an executive board or some 
similar body by secret ballot which In 
turn selects (either from among its own 
membership or from the local’s member¬ 
ship at large) the persons to fill specific 
offices would not comply with the Act.” 

“ Wirtz v. Independent Petroleum Workers 
of America, 75 LRRM 2340, 63 L.C. 1 11,190 
(N.D. Ind. 1970). 
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Similarly, the election of a chief steward 
by the shop stewards would violate the 
Act If the chief steward, by virtue of that 
position, aso serves as a member of the 
executive board, since members of the 
executive board must be elected directly 
by secret ballot among the members in 
good standing. 
§ 452.27 National, international organi¬ 

zations, and intermediate bodies. 

The officers of a national or interna¬ 
tional labor organization or of an in¬ 
termediate body must be elected either 
directly by secret ballot among the mem¬ 
bers in good standing or indirectly by 
persons acting in a representative ca¬ 
pacity who have been elected by secret 
ballot among all members in good stand¬ 
ing.53 
§ 452.28 Unopposed candidates. 

An election of officers or delegates 
that would otherwise be required by the 
Act to be held by secret ballot need not 
be held by secret ballot when all can¬ 
didates are unopposed and the follow¬ 
ing conditions are met: (1) The union 
provides a reasonable opportunity for 
nominations; (2) write-in votes are not 
permitted, as evidenced by provisions in 
the constitution and bylaws, by an offi¬ 
cial interpretation fairly placed on such 
documents, or by established union prac¬ 
tice; and (3) the union complies with all 
other provisions of Title IV. 

§ 452.29 Primary elections. 

Where a union holds primary elec¬ 
tions or similar procedures for eliminat¬ 
ing candidates prior to the final vote in 
connection with regular elections sub¬ 
ject to these provisions, the primary 
election or other procdeure must be con¬ 
ducted in accordance with the same 
standards required under the Act for the 
final election. 

§ 452.30 Run-off elections. 

A run-off election must meet the 
standards set forth in Title IV if the 
original election was subject to the re¬ 
quirements of the Act. For example, if 
the run-off is to be held at the same 
meeting as the original election, the orig¬ 
inal notice of election must have so stated 
and all records pertaining to the run¬ 
off must be retained. 

§ 452.31 One candidate for several 
offices. 

Where a union constitution or other 
validly adopted rule provides that a sin¬ 
gle elected officer will perform the func¬ 
tions of more than one office, a separate 
election need not be held for each office. 

Subpart E—Candidacy for Office; 
Reasonable Qualifications 

§ 452.32 Persons who may he candi¬ 
dates and hold office; secret ballot 
elections. 

Section 401fe) provides that in any 
election of officers required by the Act 
which is held by secret ballot, every 
member in good standing with the ex- 

■ See 5 452.119 and following for discussion 

of Indirect elections. 

FEDERAL 

ceptions explained in sections follow¬ 
ing shall be eligible to be a candidate 
and to hold office. This provision is ap¬ 
plicable not only to the election of offi¬ 
cers in local labor organizations, but 
also to elections of officers in national or 
international and intermediate labor or¬ 
ganizations where those elections are 
held by secret ballot referedum among 
the members, and to the election of dele¬ 
gates to conventions at which officers will 
be elected. 

§ 452.33 Persons who may be candi¬ 
dates and hold office; elections at 
conventions. 

Where elections of national or inter¬ 
national labor organizations or of in¬ 
termediate bodies are held at a conven¬ 
tion of delegates elected by secret ballot, 
protection of the right to be a candidate 
and to hold office is afforded by the re¬ 
quirement in section 401(f) that the 
convention be conducted in accordance 
with the constitution and bylaws of the 
labor organization insofar as they are 
not inconsistent with the provisions of 
Title IV. If members in good standing 
are denied the right to be candidates 
by the imposition of unreasonable quali¬ 
fications on eligibility for office such 
qualifications would be inconsistent with 
the provisons of Title IV. 

§ 452.34 Application of section 504, 
LMRDA. 

The eligibility of members of labor 
organizations to be candidates and to 
hold office in such organizations is sub¬ 
ject only to the provisions of section 504 
(a), which bars certain individuals 
from holding office in labor organiza¬ 
tions a and to reasonable qualifications 
uniformly imposed. A person who is 

** Section 504(a) (29 U.S.C. 504) of the 

Act reads: “No person who is or has been a 

member of the Communist Party or has been 

convicted of, or served any part of a prison 
term resulting from this conviction of, rob¬ 
bery, bribery, extortion, embezzlement, 

grand larceny, burglary, arson, violation of 
narcotics laws, murder, rape, assault with 

Intent to kill, assault which Inflicts grievous 

bodily Injury, or a violation of title II or III 

of this Act, or conspiracy to commit any 

such crimes, shall serve— 
(1) As an officer, director, trustee, mem¬ 

ber of any executive board or similar gov¬ 

erning body, business agent, manager, or¬ 

ganizer, or other employee (other than as 
an employee performing exclusively cleri¬ 

cal or custodial duties) of any labor or¬ 

ganization, or 
(2) As a labor relations consultant to a 

person engaged In an Industry or activity 

affecting commerce, or as an officer, direc¬ 

tor, agent, or employee (other than as an 
employee performing exclusively clerical 

or custodial duties) of any group or as¬ 

sociation of employers dealing with any 

labor organization, 

during or for five years after the termination 

of his membership In the Communist Party, 
or for five years after such conviction or 

after the end of such imprisonment, unless 

prior to the end of such five-year period. In 
the case of a person so convicted or Impris¬ 
oned, (A) his citizenship rights, having been 
revoked as a result of such conviction, have 

been fully restored, or (B) the Board of 
Parole of the United States Department of 

Justice determines that such person’s service 

In any capacity referred to In clause (1) or 
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barred from serving in union office by 
section 504(a) is not eligible to be a 
candidate. However, a labor organiza¬ 
tion may permit a person who is barred 
from holding union office by section 504 
(a) to be a candidate for office if the 
section 504 disability will terminate by 
the customary date for the installation 
of officers. A labor organization may 
within reasonable limits adopt stricter 
standards than those contained in sec¬ 
tion 504(a) by extending the period of 
disability beyond 5 years or by barring 
from union office persons who have been 
convicted of crimes other than those 
specified. 

§ 452.35 Qualifications for candidacy. 

It is recognized that labor organiza¬ 
tions may have a legitimate institutional 
interest in prescribing minimum stand¬ 
ards for candidacy and officeholding in 
the organization. On the other hand, a 
dominant purpose of the Act is to ensure 
the right of members to participate fully 
in governing their union and to make 
its officers responsive to the members. 
A basic Assumption underlying the con¬ 
cept of “free and democratic elections,” 
is that voters will exercise common sense 
and good judgment in casting their bal¬ 
lots. In union elections as in political 
elections, the good judgment of the mem¬ 
bers in casting their votes should be the 
primary determinant of whether a can¬ 
didate is qualified to hold office. There¬ 
fore, restrictions placed on the right of 
members to be candidates must be closely 
scrutinized to determine whether they 
serve union purposes of such importance, 
in terms of protecting the union as an 
institution, as to justify subordinating 
the right of the individual member to 
seek office and the interest of the mem¬ 
bership in a free, democratic choice of 
leaders. 

§ 452.36 Reasonableness of qualifica¬ 
tions. 

(a) The question of whether a quali¬ 
fication is reasonable is a matter which 
is not susceptible of precise definition, 
and will ordinarily turn on the facts in 
each case. However, court decisions in 
deciding particular cases have furnished 
some general guidelines. The Supreme 
Court in Wirtz v. Hotel, Motel and Club 
Employees Union, Local 6, 391 U.S. 492 
at 499 (1968) held that 

Congress plainly did not intend that the 
authorization in section 401(e) of ‘reason¬ 

able qualifications uniformly imposed' should 

(2) would not be contrary to the purposes 
of this Act. Prior to making any such deter¬ 
mination the Board shall hold an adminis¬ 

trative hearing and shall give notice of such 

proceeding by certified mail to the State, 
oounty, and Federal prosecuting officials in 

the Jurisdiction or Jurisdictions in which 
such person was convicted. The Board's de¬ 
termination in any such proceeding shall be 

final. No labor organization or officer thereof 

shall knowingly permit any person to assume 
or hold any office or paid position in violation 

of this subsection.” 

Note: The U.S. Supreme Court, on June 7, 
1965, held unconstitutional as a bill of at¬ 
tainder the section 504 provision which im¬ 

poses criminal sanctions on Communist 

Party members for holding union office; U5. 

v. Brown, 381 U.S. 437. 
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be given a broad reach. The contrary Is Im¬ 
plicit In the legislative history of the section 
and In Its wording that ‘every member In 
good standing shall be eligible to be a can¬ 
didate and to hold office * * V This con¬ 
clusion is buttressed by other provisions of 
the Act which stress freedom of members 
to nominate candidates for office. Unduly re¬ 
strictive candidacy qualifications can result 
In the abuses of entrenched leadership that 
the LMRDA was expressly enacted to curb. 
The check of democratic elections as a pre¬ 
ventive measure is seriously impaired by 
candidacy qualifications which substantially 
deplete the ranks of those who might run 
In opposition to incumbents. 

Union qualifications for office should not 
be based on assumptions that certain ex¬ 
perience or qualifications are necessary. 
Rather it must be assumed that the labor 
organization members will exercise com¬ 
mon sense and judgment in casting their 
ballots. "Congress’ model of democratic 
elections was political elections in this 
country” (Wirtz v. Local 6, 391 U.S. at 
502) and a qualification may not be re¬ 
quired without a showing that citizens 
assumed to make discriminating judg¬ 
ments in public elections cannot be re¬ 
lied on to make such judgments when 
voting as union members. 

(b) Some factors to be considered, 
therefore, in assessing the reasonable¬ 
ness of a qualification for union office 
are 

1. The relationship of the qualification 
to the legitimate needs and interests of 
the union; 

2. The relationship of the qualification 
to the demands of union office; 

3. The impact of the qualification, in 
the light of the Congressional purpose of 
fostering the broadest possible partici¬ 
pation in union affairs; 

4. A comparison of the particular qual¬ 
ification with the requirements for hold¬ 
ing office generally prescribed by other 
labor organizations; and 

5. The degree of difficulty in meeting a 
qualification by union members. 

§452.37 Types of qualifications. 

Ordinarily the following types of re¬ 
quirements may be considered reason¬ 
able, depending on the circumstances in 
which they are applied and the effect of 
their application: 

(a) Period of prior membership. It 
would ordinarily be reasonable for a lo¬ 
cal union to require a candidate to have 
been a member of the organization for a 
reasonable period of time, not exceeding 
two years, before the election. However, 
if a member is involuntarily compelled 
to transfer from one local to another, 
such a requirement would not be reason¬ 
able if he is not given credit for his prior 
period of membership. 

(b) Continuity of good standing. A re¬ 
quirement of continuous good standing 
based on punctual payment of dues will 
be considered a reasonable qualification 
only if (1) it provides a reasonable grade 
period during which members may make 
up missed payments without loss of eli¬ 

gibility for office,54 and (2) the period of 
time involved is reasonable. What are 
reasonable periods of time for these pur¬ 
poses will depend upon the circum¬ 
stances. Section 401(e) of the Act pro¬ 
vides that a member whose dues have 
been withheld by the employer for pay¬ 
ment to the labor organization pursuant 
to his voluntary authorization provided 
for in a collective bargaining agreement 
may not be declared ineligible to vote or 
be a candidate for office by reason of al¬ 
leged delay or default in the payment of 
dues. If during the period allowed for 
payment of dues in order to remain in 
good standing, a member on a dues 
checkoff system has no earnings from 
which dues can be withheld, section 
401 (e) does not relieve the member of the 
responsibility of paying his dues in order 
to remain in good standing. 

§ 452.38 Meeting attendance require¬ 
ments. 

(a) It may be reasonable for a labor 
organization to establish a requirement 
of attendance at a specified number of 
its regular meetings during the period 
immediately preceding an election, in 
order to insure that candidates have a 
demonstrated interest in and familiarty 
with the affairs of the organization. In 
the past, it was ordinarily considered 
reasonable to require attendance at no 
more than 50 percent of the meetings 
over a period not exceeding two years. 
Experience has demonstrated that it is 
not feasible to establish arbitrary guide¬ 
lines for judging the reasonableness of 
such a qualification. Its reasonableness 
must be gauged in the light of all the 
circumstances of the particular case, in¬ 
cluding not only the frequency of meet¬ 
ings, the number of meetings which must 
be attended and the period of time over 
which the requirement extends, but also 
such factors as the nature, availability 
and extent of excuse provisions, whether 
all or most members have the opportu¬ 
nity to attend meetings, and the impact 
of the rule, i.e., the number or percentage 
of members who would be rendered in¬ 
eligible by its application.1* 

=‘ In Goldberg v. Amarillo General Drivers, 
Teamsters Local 577, 214 F. Supp. 74 (N.D. 
Tex. 1963), the disqualification of five nomi¬ 
nees for union office for failure to satisfy a 
constitutional provision requiring candidates 
for office to have maintained continuous good 
standing for two years by paying their dues 
on or before the first business day of the cur¬ 
rent month, in advance, was held to be un¬ 
reasonable. See also Wirtz v. Local Unions No. 
9, 9-A and 9-B, International Union of Op¬ 
erating Engineers, 254 F. Supp. 980 (D. Colo. 
1965), aff d. 366 F. 2d 911 (CA 10 1966), va¬ 
cated as moot 387 U.S. 96 (1967). 

Cf. Writz v. Hotel. Motel and Club Em¬ 
ployees Union. Local 6, 391 U.S. 492, at 502: 
"Plainly, given the objective of Title IV, a 
candidacy limitation which renders 93% of 
union members ineligible for office can hardly 
claim to be a ‘reasonable qualification.’ " 

(b) Some guidance is furnished by 
court decisions which have held particu¬ 
lar meeting attendance requirements to 
be unreasonable under the following cir¬ 
cumstances: one meeting during each 
quarter for the three years preceding 
nomination, where the effect was to dis¬ 
qualify 99 percent of the membership 
(Wirtz v. Independent Workers Union of 
Florida, 65 LRRM 2104, 55 L.C. 1111,857 
(M.D. Fla. 1967)); 75 percent of the 
meetings held over a two-year period, 
with absence excused only for work or 
illness, where over 97 percent of the 
members were ineligible (Wirtz v. Local 
153, Glass Bottle Blowers Ass’n., 244 
F.Supp. 745 (WD. Pa. 1965), order va¬ 
cating decision as moot. 372 F.2d 86 (C.A. 
3 1966), reversed 389 U.S. 463; decision 
on remand, 405 F.2d 176 (C.A. 3 1968)); 
Wirtz v. Local 262, Glass Bottle Blowers 
Ass’n., 290 F.Supp. 965 (N.D. Cal., 
1968)); attendance at each of eight 
meetings in the two months between 
nomination and election, where the 
meetings were held at widely scattered 
locations within the state (Hodgson v. 
Local Union No. 624 A-B, International 
Union of Operating Engineers, 80 LRRM 
3049, 68 L.C. 1112,816 (S.D. Miss. Feb. 19, 
1972)). 

§ 452.39 Participation in insurance 
plan. 

In certain circumstances, in which the 
duties of a particular office require su¬ 
pervision of an insurance plan in more 
than the formal sense, a union may re¬ 
quire candidates for such office to be¬ 
long to the plan. 

§ 452.40 Prior office holding. 

A requirement that candidates for of¬ 
fice have some prior service in a lower 
office is not considered reasonable.30 

§ 452.41 Working at the trade. 

(a) It would ordinarily be reasonable 
for a union to require candidates to be 
employed at the trade or even to have 
been so employed for a reasonable period. 
In applying such a rule an unemployed 
member is considered to be working at 
the trade if he is actively seeking such 
employment. Such a requirement should 

w Wirtz v. Hotel, Motel and Club Employees 
Union. Local 6, 391 U.S. 492 at 504. The 
Court stated that the union, in applying such 
a rule, “• • • assumes that rank and file 
union members are unable to distinguish 
qualified from unqualified candidates for 
particular offices without a demonstration 
of a candidate's performance in other offices. 
But Congress’ model of democratic elections 
was political elections in this Country, and 
they are not based on any such assumption. 
Rather, in those elections the assumption 
Is that voters will exercise common sense 
and Judgment in casting their ballots. Local 
6 made no showing that citizens assumed 
to make discriminating Judgments in public 
elections cannot be relied on to make such 
Judgments when voting as union mem¬ 
bers •••.*• 
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not be so inflexible as to disqualify those 
members who are familiar with the trade 
but who because of illness, economic con¬ 
ditions, or other good reasons are tem¬ 
porarily not working. 

(b) It would be unreasonable for a 
union to prevent a person from con¬ 
tinuing his membership rights on the 
basis of failure to meet a qualification 
which the union itself arbitrarily pre¬ 
vents the member from satisfying. If a 
member is willing and able to pay his 
union dues to maintain his good stand¬ 
ing and his right to run for office, it 
would be unreasonable for the union to 
refuse to accept such dues merely because 
the person is temporarily unemployed. 
Where a union constitution requires ap¬ 
plicants for membership to be actively 
employed in the industry served by the 
union a person who becomes a member 
would not be considered to forfeit his 
membership in the union or any of the 
attendant rights of membership merely 
because he is discharged or laid off. 

(c) Ordinarily members working part- 
time at the trade may not for that rea¬ 
son alone be denied the right to run for 
office. 

(d) A labor organization may post¬ 
pone the right to run for office of mem¬ 
bers enrolled in a bona fide apprentice¬ 
ship program until such members 
complete their apprenticeship. 

§ 452.42 Membership in particular 
branch or segment of the union. 

A labor organization may not limit 
eligibility for office to particular branches 
or segments of the union where such 
restriction has the effect of depriving 
those members who are not in such 
branch or segment of the right to be¬ 
come officers of the union.17 

§ 432.13 Representative categories. 

In the case of a position which is 
representative of a unit defined on a 
geographic, craft, shift,, or similar basis, 
a labor organization may by its consti¬ 
tution or bylawrs limit eligibility for can¬ 
didacy and for holding office to members 
of the represented unit. For example, a 
national or international labor organiza¬ 
tion may establish regional vice-presi¬ 
dencies and require that each vice-presi¬ 
dent be a member of his respective re¬ 
gion. This kind of limitation would not 
be considered reasonable, however, if 
applied to general officers such as the 
president, vice-president, recording sec¬ 
retary, financial secretary, and treasurer. 
If eligibility of delegates to a convention 
which will elect general officers is limited 
to special categories of members, all such 
categories within the organization must 
be represented. 

§ 452.44 Dual unionism. 

While the Act does not prohibit a per¬ 
son from maintaining membership or 
holding office in more than one labor or¬ 
ganization, it would be considered reason¬ 

s' Hodgson v. Local Unions No. 18, etc., 

IUOE, 440 F. 2d 485 (C.A. 8), cert. den. 404 

US. 862 (1971); Hodgson v. Local 610, Unit. 
Elec. Radio & Mach. Work, of Am. 342 P. 

Supp. 1344 (WX>. Pa. 1972). 

able for a union to bar from candidacy 
for office persons who hold membership 
in a rival labor organization. 

§ 452.45 Multiple offireholding. 

An officer may hold more than one 
office in a labor organization so long as 
this is consistent with the constitution 
and bylaws of the organization. 

§ 452.46 Characteristics of candidate. 

Where personal characteristics have a 
direct bearing on fitness for office, a la¬ 
bor organization may establish certain 
restrictions on the right to be a candi¬ 
date. For example, it may require a mini¬ 
mum age for candidacy or it may estab¬ 
lish a compulsory retirement age for 
officers. A union may not, however, estab¬ 
lish such rules if they would be inconsist¬ 
ent with any other Federal law. Thus, it 
ordinarily may not limit eligibility for 
office to persons of any particular race, 
color, religion, sex, or national origin 
since this would be inconsistent with the 
Civil Rights Act of 1964.® A union may 
not require candidates for office to be 
registered voters and to have voted in 
public elections during the year preced¬ 
ing their nomination. Similarly, it can¬ 
not require that candidates have voted 
in the previous union election to be eli¬ 
gible. Such restrictions may not be said 
to be relevant to the member’s fitness 
for office. 

§ 452.47 Employer or supervisor mem¬ 
bers. 

Inasmuch as it is an unfair labor prac¬ 
tice under the Labor-Management Rela¬ 
tions Act iLMRA) for any employer 
(including persons acting in that capac¬ 
ity) to dominate or interfere with the 
administration of any labor organiza¬ 
tion, it follows that employers, while 
they may be members, may not be can¬ 
didates for office or serve as officers. 
Thus, while it is recognized that in some 
industries, particularly construction, 
members who become foremen, super¬ 
visors, or contractors traditionally keep 
their union membership as a form of job 
security or as a means of retaining union 
benefits, such persons may not be can¬ 
didates for or hold office." Whether a re¬ 
striction on officeholding by members 
who are group leaders or others per¬ 
forming some supervisory duties is rea¬ 
sonable depends on the particular cir¬ 
cumstances. For instance, if such per¬ 
sons might be considered “supervisors” " 

* Shultz v. Local 1291, International Long¬ 

shoremen's Association, 338 P. Supp. 1204 
(E D. Pa.), aflTd, 461 F.2d 1262 (C-A. 3, July 20. 

1972). 
“See Nassau and Suffolk Contractors’ As¬ 

sociation, 118 NLRB No. 19 (1957). See also 

Local 636, Plumbers v. NLRB, 287 P.2d 354 

(CA DC. 1961). 
“Under section 2(11) of the Labor Man¬ 

agement Relations Act, supervisors include 
Individuals "having authority. In the Interest 
of the employer, to hire, transfer, suspend, 

lay off, recall, promote, discharge, assign, re¬ 
ward. or discipline other employees, or re¬ 
sponsibly to direct them, or to adjust their 
grievances, or effectively to recommend such 

action. If In connection with the foregoing 

the exercise of such authority Is not of a 
merely routine or clerical nature, but re¬ 

quires the use of Independent Judgment." 

under the LMRA, their right to be can¬ 
didates under the Act may be limited. 
Another factor in determining the rea¬ 
sonableness of a ban on such persons 
is the position (if any) of the NLRB on 
the status of the particular employees 
involved. If, for example, the NLRB has 
determined that certain group leaders 
are part of the bargaining unit, it might 
be unreasonable for the union to pro¬ 
hibit them from running for office. An 
overall consideration in determining 
whether a member may fairly be denied 
the right to be a candidate for union of¬ 
fice as an employer or supervisor is 
whether there is a reasonable basis for 
assuming that the person involved would 
be subject to a conflict of interest in 
carrying out his representative duties 
for employees and rank and file union 
members. 

§ 452.48 Employees of union. 

A labor organization may in its Con¬ 
stitution and By-Laws prohibit members 
who are also its full-time non-elective 
employees from being candidates for 
union office, because of the potential 
conflict of interest arising from the em¬ 
ployment relationship which could be 
detrimental to the union as an institu¬ 
tion. 

§ 452.49 Ollier union rules. 

(a) Unions may establish such other 
reasonable rules as are necessary to pro¬ 
tect the members against leaders who 
may have committed serious offenses 
against the union. For example, a union 
may, after appropriate proceedings, bar 
from office persons who have misappro¬ 
priated union funds, even if such per¬ 
sons were never indicted and convicted 
in a court of law for their offenses. Of 
course, the union wTould have to provide 
reasonable precautions to insure that no 
member is made ineligible to hold office 
on the basis of unsupported allegations 
and that any rights guaranteed him by 
the constitution and bylaws are pro¬ 
tected. Similarly, a union may require an 
elected officer to sign an affidavit aver¬ 
ring that he is not barred from serving 
as an officer by the provisions of section 
504 of the Act since the union and its 
officers may not permit a person to serve 
as an officer if he is so barred (see foot¬ 
note 24). 

(b) It would not violate the Act for a 
union to prohibit successive terms in 
office or to limit the number of years an 
officer may serve. Such rules are in¬ 
tended to encourage as many members 
as possible to seek positions of leader¬ 
ship in the organization. 

§ 452.50 Disqualification as a result of 
disciplinary aelion. 

Section 401(e) was not intended to 
limit the right of a labor organization to 
take disciplinary action against members 
guilty of misconduct. So long as such 
action is conducted in accordance with 
section 101(a) (5), a union may, for ex¬ 
ample, if its constitution and bylaws so 
provide, bar from office for a period of 
time any member who is guilty of specific 

FEDERAL REGISTER, VOL. 38, NO. 130—MONDAY, JULY 9, 1973 



RULES AND REGULATIONS 18331 

acts, such as strikebreaking, detrimental 
to the union as an institution. However, 
if a union has improperly disciplined a 
member and barred him from candidacy, 
the Secretary may, in an appropriate 
case, treat him as a member in good 
standing entitled to all of the rights of 
members guaranteed by Title IV. 

§ 452.51 Declaration of candidacy. 

A union may not adopt rules which in 
their effect discourage or paralyze any 
opposition to the incumbent officers. 
Therefore, it would not be a reasonable 
qualification to require members to file a 
declaration of candidacy several months 
in advance of the nomination meeting 
since such a requirement would have 
such effect and "serves no reasonable 
purpose which cannot otherwise be satis¬ 
fied without resort to this procedure.” " 

§ 452.52 Filing fee. 

It would be unreasonable to require 
candidates for office to pay a filing fee 
because a fee limits the right of mem¬ 
bers to a reasonable opportunity to nomi¬ 
nate the candidates of their choice and 
there is no objective relationship be¬ 
tween the requirement and the ability 
to perform the duties of the office. 

§ 452.53 Application of qualifications 
for office. 

Qualifications for office which may 
seem reasonable on their face may not 
be proper if they are applied in an un¬ 
reasonable manner or if they are not 
applied in a uniform way. An essential 
element of reasonableness is adequate 
advance notice to the membership of the 
precise terms of the requirement. A 
qualification which is not part of the 
constitution and bylaws or other duly 
enacted rules of the organization may 
not be the basis for denial of the right 
to run for office, unless required by Fed¬ 
eral or State law.“ Qualifications must be 
specific and objective. They must contain 
specific standards of eligibility by which 
any member can determine in advance 
whether or not he is qualified to be a 
candidate. For example, a constitutional 
provision which states that ‘‘a candidate 
shall not be eligible to rim for office who 
intends to use his office as a cloak to 
effect purposes inimical to the scope and 
policies of the union” would not be a rea¬ 
sonable qualification within the meaning 
of section 401(e) because it is so general 
as to preclude a candidate from as¬ 
certaining whether he is eligible and 
would permit determinations of eligibil¬ 
ity based on subjective judgments. 
Further, such a requirement is by its 
nature not capable of being uniformly 
imposed as required by section 401 (e). 

« Wlrtz v. Local 30, IUOE, 242 F. Supp. 
631 (S.D. N.V. 1965) reversed as moot 366 
F.2d 438 (C.A. 2, 1966), reh. den. 366 F.2d 
438. 

as wirtz v. Local Union 559, United Brother¬ 
hood of Carpenters and Joiners of America, 
61 LRRM 2618, 53 L-C. 1 11.044 (W.D. Ky. 
1966); Hodgson v. Longshoremen’s Local 1656 
New Orleans Dray Clerks, 79 LRRM 2893, 67 
L.C. II 12.466 (E.D. La. January 6, 1972). 
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§ 452.54 Retroactive rules. 

(a) The reasonableness of applying a 
newly adopted restriction on candidacy 
retroactively depends in part upon the 
nature of the requirement. It would be 
unreasonable for a labor organization to 
enforce eligibility requirements which 
the members had no opportunity to sat¬ 
isfy. For example, it would not be rea¬ 
sonable for a union to apply a newly 
adopted meeting attendance requirement 
retroactively since members would have 
no opportunity to comply with such re¬ 
quirement prior to its effective date.” 
When such a rule is in effect the member¬ 
ship is entitled to advance notice of the 
requirements of the rule and of the 
means to be used in verifying attendance. 
It would not be unreasonable, however, 
for a union to adopt and enforce a rule 
disqualifying persons convicted of a fel¬ 
ony from being candidates or holding 
office. 

(b) It would not be proper for a labor 
organization to amend its constitution 
after an election to make eligible a per¬ 
son who had been elected but who was 
not eligible at the time of the election. 

Subpart F—Nominations for Office 
§ 452.55 Statutory provisions concern¬ 

ing nomination. 

In elections subject to the provisions 
of Title IV a reasonable opportunity must 
be afforded for the nomination of candi¬ 
dates. Although the Act does not pre¬ 
scribe particular forms of nomination 
procedures, it does require that the pro¬ 
cedures employed be reasonable and that 
they conform to the provisions of the 
labor organization’s constitution and by¬ 
laws insofar as they are not inconsistent 
with the provisions of Title IV. 

§ 452.56 Notice. 

(a) To meet this requirement, the la¬ 
bor organization must give timely notice 
reasonably calculated to inform all mem¬ 
bers of the offices to be filled in the elec¬ 
tion as well as the time, place, and form 
for submitting nominations. Such notice 
should be distinguished from the notice 
of election, discussed in § 452.99. Notice 
of nominations need not necessarily be 
given at least 15 days before nominations 
are held, nor is it required to be given by 
mail. In an election which is to be held 
by secret ballot, accordingly, notice of 
nominations may be given in any man¬ 
ner reasonably calculated to reach all 
members in good standing and in suffi¬ 
cient time to permit such members to 
nominate the candidates of their choice, 
so long as it is in accordance with the 
provisions of the labor organization’s 
constitution or bylaws. Mailing such no¬ 
tice to the last known address of each 
member within a reasonable time prior 
to the date for making nominations 
would satisfy this requirement. Like¬ 
wise, timely publication in the union 
newspaper with sufficient prominence to 
be seen by all members would be ade- 

** Hodgson v. Longshoremen’s Local 1655, 
New Orleans Dray Clerks, 79 LRRM 2893, 67 
L.C. ^12,466 (E.D. La. January 5, 1972) 
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quate notice. The method of making 
nominations, whether by mail, petition, 
or at meetings, could affect the determi¬ 
nation of the timeliness of the notice. 
The nomination notice may be combined 
with the election notice if the require¬ 
ments of both are met. Posting of a nom¬ 
ination notice may satisfy the require¬ 
ment of a reasonable opportunity for 
making nominations if such posting is 
reasonably calculated to inform all mem¬ 
bers in good standing in sufficient time to 
permit such members to nominate the 
candidates of their choice. 

(b) The requirement of a reasonable 
opportunity for the nomination of can¬ 
didates has been met only when the 
members of a labor organizations are 
fully informed of the proper method of 
making such nominations. 

§ 452.57 Procedures for nomination. 

(a) Since the Act does not prescribe 
particular procedures for the nomina¬ 
tion of candidates, the labor organiza¬ 
tion is free to employ any method that 
will provide a reasonable opportunity 
for making nominations. There are vari¬ 
ous methods which, if properly and 
fairly employed, would be considered 
reasonable under the Act. For example, 
nominations may be by petition, or from 
the floor at a nomination meeting. 

(b) Whether a particular procedure 
is sufficient to satisfy the requirements 
of the Act is a question which will depend 
upon the particular facts in each case. 
While a particular procedure may not 
on its face violate the requirements of 
the Act, its application in a given in¬ 
stance may make nomination so difficult 
as to deny the members a reasonable 
opportunity to nominate. 

§ 452.58 Self-nomination. 

A system of self-nomination, if this 
is the only method for making nomina¬ 
tions, deprives union members of a rea¬ 
sonable opportunity to nominate candi¬ 
dates and thus is inconsistent with the 
provisions of Title IV.*4 Self-nomination 
is permissible only if the members are 
afforded additional methods whereby 
they may nominate the candidates of 
their choice. 

§ 452.59 Presence of nominee. 

A requirement that members must be 
present at the nomination meeting in 
order to be nominated for office might 
be considered unreasonable -in certain 
circumstances; for example, in the ab¬ 
sence of a provision for an alternative 
method under which a member who is 
unavoidably absent from the nomination 
meeting may be nominated, such a re¬ 
striction might be regarded as incon¬ 
sistent with the requirement in section 
401(e) that there be a reasonable oppor¬ 
tunity to nominate and to be a candidate. 

§ 452.60 Nominations for national, in¬ 
ternational or intermediate body 
office. 

(a) When officers of a national or in¬ 
ternational labor organization or of an 

** See Wirtz v. National Maritime Union of 
America, 399 F.2d 544 (C.A. 2 1968). 
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intermediate body are to be elected by 
secret ballot among the members of the 
constituent local unions, it is not un¬ 
reasonable for the organization to em¬ 
ploy a nominating procedure whereby 
each local may nominate only one can¬ 
didate for each office. When such a pro¬ 
cedure is employed the organization may 
require that each candidate be nomi¬ 
nated by a certain number of locals be¬ 
fore his name will appear on the ballot. 
The reasonableness of the number of 
local union nominations or endorse¬ 
ments required depends upon the size 
and dispersion of the organization. 

(b) Nominations for national, inter¬ 
national or intermediate body office by 
locals or other subordinate organizations 
differ from primary elections in that 
they are not subject to all the technical 
requirements of secret ballot elections." 
However, where nominations are made 
by locals or other subordinate organiza¬ 
tions fundamental safeguards must be 
observed including the right of members 
to vote for and support the candidates 
of their choice without improper inter¬ 
ference. 

§ 452.61 Elimination contests—local 
unions. 

(a) A procedure in a local under which 
nominees compete in an elimination 
process to reduce the number of candi¬ 
dates in the final balloting is also part 
of the election process and must be con¬ 
ducted by secret ballot. 

<b) When such an elimination process 
is used it would be unreasonable for some 
nominees, such as those selected by a 
nominating committee, to be exempt 
from the process since they would thus 
be given an unfair advantage over other 
nominees. 

§ 452.62 Disqualification of candidates: 
procedural reasons. 

A candidate who is otherwise eligible 
for office may not be disqualified because 
of the failure of a union officer to per¬ 
form his duties which are beyond the 
candidate's control. For example, the 
failure of a local recording secretary to 
perform his duty to complete and for¬ 
ward a candidate’s nomination certifi¬ 
cate to the district may not be used as 
the basis for disqualifying the candidate. 

§ 452.63 Nominations at conventions. 

In elections at conventions at which 
nominations are also made, delegates 
who have been elected by secret ballot 
must be given ample opportunity to 
nominate candidates on behalf of them¬ 
selves or the members they represent. 
A union may adopt a rule limiting access 
to the convention floor to delegates. 
However, once the candidates have been 
nominated, they must be accorded equal 

36 In Hodgson v. United Mine Workers of 
America, the Court directed that the nomi¬ 

nation proceedings within the local unions 
be conducted by secret ballot and in accord¬ 

ance with the provisions of Title IV. |80 

LRRM 3451, 68 LC. ^ 12,786 (D.D.C. June 15. 

1972) ]. This Order indicates that the use 
of secret baUot nominating proceduree may 

be an appropriate remedial measure In a 

supervised election. 

opportunity to campaign.” Where dele¬ 
gates are instructed by locals to nomi¬ 
nate candidates, the constitution of the 
organization or the convention rules 
should provide a specific procedure for 
the implementation of nominating in¬ 
structions issued by any local to its dele¬ 
gate. 

§ 452.64 Write-in votes. 

The Act neither requires nor prohibits 
write-in candidacy or write-in votes. 
These matters are governed by appro¬ 
priate provisions of the union’s constitu¬ 
tion and bylaws, applicable resolutions, 
or the established practice of the union. 

§ 452.65 Interval between nominations 
and election. 

The Act specifies no time interval be¬ 
tween nominations and election. Thus, 
both may be scheduled to be held at the 
same meeting if, during a reasonable pe¬ 
riod prior to such nomination-election 
meeting, every member eligible to hold 
office who intends to run for office is af¬ 
forded the protection provided in sec¬ 
tion 401(c), including sufficient opportu¬ 
nity to campaign for office. 

Subpart G—Campaign Safeguards 

§ 452.66 Statutory provisions. 

The opportunity for members to have 
a free, fair, and informed expression of 
their choices among candidates seeking 
union office is a prime objective of Title 
IV of the Act. Voters can best be assured 
opportunity for an informed choice if 
certain campaign rights are guaranteed 
to candidates and their supporters. To 
this end, the statute provides that ade¬ 
quate safeguards to insure a fair election 
shall be provided, and states certain spe¬ 
cific safeguards. These safeguards apply 
not only to candidates for officer posi¬ 
tions as defined in the Act but also to 
candidates for delegate posts, if the dele¬ 
gates are to nominate or elect officers. 

§ 452.67 Distribution of campaign lit¬ 
erature. 

The Act imposes the duty on the union 
and its officers to comply with all reason¬ 
able requests of any candidate to distrib¬ 
ute his campaign literature to the mem¬ 
bership at his expense. When the 
organization or its officers authorize dis¬ 
tribution of campaign literature on be¬ 
half of any candidate, similar distribu¬ 
tion under the same conditions must be 
made for any other candidate, if he re¬ 
quests it. In order to avoid charges of 
disparity of treatment among candidates, 
it is advised that a union inform all can¬ 
didates in advance of the conditions 
under which distribution will be made 
and promptly advise them of any change 
in those conditions. 

§ 452.68 Distribution to less than full 
membership. 

Although section 401(c) specifies dis¬ 
tribution to “all members in good stand¬ 
ing,” a labor organization must also 
honor requests for distribution of litera¬ 
ture to only a portion of the membership 
if such distribution is practicable. Each 

» See i 452.79. 

candidate may choose his own ways of 
campaigning for election according to 
his own ingenuity and resources. For ex¬ 
ample, some candidates for national or 
international union office may desire to 
limit distribution to delegates, but others 
may want to appeal directly to the mem¬ 
bership or parts thereof in an effort to 
influence particular constituencies to 
choose delegates favorable to their can¬ 
didacy. 

§ 452.69 Expenses of campaign litera¬ 
ture. 

Each candidate must be treated equally 
with respect to the expense of such dis¬ 
tribution. Thus, a union and its officers 
must honor a candidate’s request for dis¬ 
tribution where the candidate is willing 
and able to bear the expense of such dis¬ 
tribution. However, should the candidate 
be unable to bear such expense, there is 
no requirement that the union distribute 
the literature of the candidate free of 
charge. In the event the union distrib¬ 
utes any candidate’s literature without 
charge, however, all other candidates are 
entitled to have their literature distrib¬ 
uted on the same basis. Since labor orga¬ 
nizations have an affirmative duty to 
comply with all reasonable requests of 
any candidate to distribute campaign 
literature (at the candidate’s expense), 
a union rule refusing all such distribu¬ 
tions would not be proper, even though 
applied in a nondiscriminatory fashion. 
In view of the fact that expenses of dis¬ 
tribution are to be borne by the candi¬ 
date a labor organization may not refuse 
to distribute campaign literature merely 
because It may have a small staff which 
cannot handle such distribution for all 
candidates. If this is the case, the orga¬ 
nization may employ additional tempo¬ 
rary staff or contract the job to a profes¬ 
sional mailer and charge the expense in¬ 
curred to the candidates for whom the 
service is being rendered. The organiza¬ 
tion may require candidates to tender in 
advance the estimated costs of distrib¬ 
uting their literature, if such requirement 
1s applied uniformly. 

§ 452.70 Contents of literature. 

The Act does not and unions may not 
regulate the contents of campaign lit¬ 
erature which candidates may wish to 
have distributed by the union. This is 
left to the discretion of each candidate. 
The labor organization may not require 
that it be permitted to read a copy of 
the literature before it is sent out, nor 
may it censor the statements of the can¬ 
didates in any way, even though the 
statement may include derogatory re¬ 
marks about other candidates. Further¬ 
more, a union’s contention that mailing 
of certain campaign literature may con¬ 
stitute libel for which it may be sued 
has been held not to justify its refusal 
to distribute the literature, since the 
union is under a statutory duty to dis¬ 
tribute the material." 

“See Philo v. Stellato, (E.D. Mich. Civil 

No. 21344, May 24, 1961); Ansley v. Fulco, 

(Calif. Ot. of Appeal, First App. District, Div. 
Three, 1 Civil No. 29483, May 31, 1972). 
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§ 152.71 Inspection of membership 
lists. 

(a) Each bona fide candidate for of¬ 
fice has a right, once within 30 days 
prior to any election In which he is a 
candidate, to inspect a list containing 
the names and last known addresses of 
all members of the labor organization 
who are subject to a collective bargain¬ 
ing agreement requiring membership 
therein as a condition of employment. 
The right of inspection does not include 
the right to copy the list but does in¬ 
clude the right to compare it with a per¬ 
sonal list of members. It is the intent of 
the Act that such membersliip lists be 
made available for inspection at the 
candidates’ option any time within the 
30-day period. The list is not required 
to be maintained continuously and may 
be compiled immediately before each 
election. The form in which the list is 
to be maintained is not specified by the 
Act, Thus, a card index system may 
satisfy the requirements of the Act. The 
list may be organized alphabetically or 
geographically, or by local in a national 
or international labor organization. 

(b) It is the duty of the labor orga¬ 
nization and its officers to refrain from 
discrimination in favor of or against any 
candidate with respect to the use of lists 
of members. Thus, if a union permits 
any candidate to use such lists in any 
way other than the right of inspection 
granted by the Act, it must inform all 
candidates of the availability of the list 
for thal purpose and accord the same 
privilege to all candidates who request 
it. Such privileges may include permit¬ 
ting inspection of the list where mem¬ 
bers are not subject to a collective 
bargaining agreement requiring mem¬ 
bership as a condition of employment, 
inspecting the list more than once, or 
copying the list. 

§ 452.72 IYrio<l of inspection. 

The Act specifies the maximum period 
during which the right of inspection of 
membership lists is to be granted. The 
opportunity to inspect the lists must be 
granted once during the 30-day period 
prior to the casting of ballots in the elec¬ 
tion. Thus, where a mail ballot system 
is employed under which ballots are re¬ 
turnable as soon as received by members, 
the right to inspect must be accorded 
within the 30-day period prior to the 
mailing of the ballot to members. It 
would be an unreasonable restriction to 
permit inspection of lists only after the 
ballots have been mailed or the ballot¬ 
ing has commenced. 
§ 452.73 Use of union funds. 

In the interest of fair union elections, 
section 401(g) of the Act places two 
limitations upon the use of labor organi¬ 
zation funds derived from dues, assess¬ 
ments, or similar levy. These limitations 
are: (a) No such funds may be contrib¬ 
uted or applied to promote the candidacy 
of any person in an election subject to 
Title IV, either in an election within the 
organization expending the funds or in 
any other labor organization; and (b) no 
such funds may be used for Issuing 

statements involving candidates in the 
election. This section is not intended to 
prohibit a union from assuming the cost 
of distributing to the membership on an 
equal basis campaign literature sub¬ 
mitted to the union by the candidates 
pursuant to the rights granted by sec¬ 
tion 401(c), as previously discussed, nor 
does it prohibit the expenditure of such 
funds for notices, factual statements of 
issues not involving candidates, and 
other expenses necessary for the holding 
of the election. 

§ 452.74 Expenditures permitted. 

The Act does not prohibit impartial 
publication of election information. 
Thus, it would not be improper for a 
union to sponsor a debate at which all 
candidates for a particular office are 
afforded equal opportunity to express 
their views to the membership prior to 
an election. Similarly, a union may issue 
information sheets containing biographi¬ 
cal data on all candidates so long as all 
candidates are given equal opportunity to 
submit such data. 

§ 452.75 Union newspapers. 

The provisions of section 401(g) pro¬ 
hibit any showing of preference by a 
labor organization or its officers which 
is advanced through the use of union 
funds to criticize or praise any candidate. 
Thus, a union may neither attack a can¬ 
didate in a union-financed publication 
nor urge the nomination or election of 
a candidate in a union-financed letter 
to the members. Any such expenditure 
regardless of the amount, constitutes a 
violation of section 401(g).” 

§ 452.76 Campaigning by union officers. 

Unless restricted by constitutional 
provisions to the contrary, union officers 
and employes retain their rights as mem¬ 
bers to participate in the affairs of the 
union, including campaigning activities 
on behalf of either faction in an elec¬ 
tion. However, such campaigning must 
not involve the expenditure of funds in 
violation of section 401(g). Accordingly, 
officers and employees may not campaign 
on time that is paid for by the union, 
nor use union funds, facilities, equip¬ 
ment, stationery, etc., to assist them in 
such campaigning. Campaigning inci¬ 
dental to regular union business would 
not be a violation. 

§ 452.77 Permissible use of union funds. 

Certain uses of union funds are con¬ 
sidered permissible under section 401(g). 
For example, a court ruled that money of 
a subordinate union may be contributed 
to a committee formed to challenge the 
results of a national union election under 
Title IV when such contributions are 
properly authorized by the members in 
an effort to pursue election remedies both 
within and outside the union. In holding 
such activity to be outside the prohibi- 

” Hodgson v. Liquor Salesmen’s Union. 

Local No. 2, 334 F.Supp. 1369 (SIX N.T.) 

aff’d 449 F.2d 1344 (CA. 3 1971); Shulta ▼. 

Local Union 6799, United Steelworkers, 426 
F.2d 969 (C.A. 9 1970). 

tions of section 401(g), although the 
committee was formed by defeated can¬ 
didates and their supporters, the court 
stated that “. . . It does not promote 
the candidacy of any person if an elec¬ 
tion is declared invalid by a court under 
Title IV’s procedure despite the fact that 
in the rerun election the candidates may 
be identical. Neither the winner nor the 
loser of the disputed election gains votes 
by the setting aside of the election. Such 
action is not a vote-getting device but 
merely returns the parties to their pre¬ 
election status; it does not place any 
candidate into office.” * 
§ 452.78 Expenditures by employers. 

(a) As an additional safeguard, section 
401(g) provides that no money of an 
employer is to be contributed or applied 
to promote the candidacy of any person 
in an election subject to the provisions 
of Title IV. This includes indirect as 
well as direct expenditures. Thus, for 
example, campaigning by union stewards 
on company time with the approval of 
the employer would violate section 
401(g) unless it can be shown that they 
are on legitimate work assignments, and 
that their campaign activities are only 
incidental to the performance of their 
assigned task and do not interfere with 
its performance. This prohibition againt 
the use of employer money includes any 
costs incurred by an employer, or any¬ 
thing of value contributed by an em¬ 
ployer, in order to support the candidacy 
of any individual in an election. It would 
not, however, extend to ordinary busi¬ 
ness practices which result in conferring 
a benefit, such as, for example, a dis¬ 
count on the cost of printing campaign 
literature which is made available on the 
same terms to other customers. 

(b) The prohibition against the use 
of employer money to support the candi¬ 
dacy of a person in any election sub¬ 
ject to the provisions of Title TV is not 
restricted to employers who employ 
members of the labor organization in 
which the election is being conducted, 
or who have any business or contractual 
relationship with the labor organization. 
§ 452.79 Opportunity to campaign. 

There must be a reasonable period 
prior to the election during which office- 
seekers and their supporters may engage 
in the campaigning that the Act contem¬ 
plates and guarantees. What is a reason¬ 
able period of time would depend upon 
the circumstances, including the method 
of nomination and the size of the union 
holding the election, both in terms of 
the number of members and the geo¬ 
graphic area in which it operates. For 
example, a candidate for office in a local 
labor organization was improperly dis¬ 
qualified and then appealed to the in¬ 
ternational union which directed that 
his name be placed on the ballot. A com¬ 
plaint was considered properly filed al¬ 
leging election violations because the 
candidate’s name was restored to the 

"Retail Clerks Union, Local 648 v. Retail 

Clerks International Association, 299 F-Supp. 

1012, 1024 (DJXC. 1969). 
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ballot two days prior to the election so 
that he was denied an equal opportunity 
to campaign. Similarly, in a mail ballot 
election a union’s delay in the distribu¬ 
tion of campaign literature until after 
the ballots have been distributed and 
some have been cast would not satisfy 
the requirement to distribute such liter¬ 
ature in compliance with a reasonable 
request.**' Such a delay would deny the 
candidate a reasonable opportunity to 
campaign prior to the election and would 
thus not meet the requirement for ade¬ 
quate safeguards to insure a fair elec¬ 
tion. Where access to the convention floor 
is limited exclusively to delegates at a 
convention at which officers are to be 
elected, there must, nevertheless, be 
equal opportunity for all nominees to 
campaign. Thus, if the privilege of ad¬ 
dressing the convention is accorded to 
any of the nominees, it must be ac¬ 
corded to all nominees who request it, 
whether they are delegates or not. 

§ 452.80 Bona fide candidates. 

A person need not be formally nomi¬ 
nated in order to be a bona fide candi¬ 
date entitled to exercise the rights men¬ 
tioned in § 452.67 and § 452.71." Thus, 
any qualified member seeking to be nomi¬ 
nated and elected at a convention wTould 
be table to take advantage of the distri¬ 
bution rights even before the convention 
meets and thus attempt to influence 
members to select delegates favorable 
to his candidacy or to persuade the dele¬ 
gates to support his candidacy. A union 
may reasonably require that a person be 
nominated in order to be elected, but 
many not prevent a member who actively 
seeks office and is otherwise qualified 
from taking advantage of the campaign 
safeguards in the Act in an effort to 
gain the support necessary to be nomi¬ 
nated. 

§ 452.81 Rights in intermediate body 
elections. 

While the literal language in section 
401(c) relating to distribution of cam¬ 
paign literature and to discrimination 
with respect to the use of membership 
lists would seem to apply only to na¬ 
tional. international and local labor orga¬ 
nizations, two United States District 
Courts have held that these provisions 
also apply to intermediate bodies." The 
Department of Labor considers these 
rulings to be consistent with the intent 
of Congress and, therefore, has adopted 
this position. 

§ 452.82 Reprisal for exercising rights. 

A member has a right to support the 
candidate of his choice without being 
subject to penalty, discipline, or im¬ 
proper interference or reprisal of any 
kind by the labor organization conduct¬ 
ing the election or any member thereof. 

40 Wirtz v. American Guild of Variety Ar¬ 
tists, 267 F. Supp. 527 (S.D.N.Y. 1967). 

41 Yablonski v. United Mine Workers, 71 
LRRM 2606, 60 L.C. 10,204 (D.D.C 1969). 

4: Antal v. UMW District 5, 64 LRRM 2222, 
54 L.C. 11.621 (W.D. Pa. 1966); Schonfeld v. 
Rarback, 49 L.C. 19,039 (SJ5.N.Y. 1964). 

§ 452.83 Enforcement of campaign 
safeguards. 

Certain of the safeguards of section 
401(c) are enforceable at the suit of any 
bona fide candidate. This special statu¬ 
tory right to sue is limited to the distri¬ 
bution of campaign literature by the la¬ 
bor organization and the forbearance of 
such organization from discrimination 
among candidates with respect to the use 
of membership lists. Of course, all Title 
IV safeguards, including those discussed 
in this paragraph, are subject to enforce¬ 
ment as provided in section 402. It should 
be noted that the right of a bona fide 
candidate to sue in the circumstances 
described herein is limited to the period 
prior to election. After the election, the 
only remedy would be through a suit by 
the Secretary under section 402. 

Subpart H—Right to Vote 

§ 452.84 General. 

Under the provisions of section 401 
(e), every member in good standing is 
entitled to vote in elections required un¬ 
der Title IV which are to be held by se¬ 
cret ballot. The phrase “member in good 
standing” includes any person who has 
fulfilled the requirements for member¬ 
ship and who neither has withdrawn 
from membership nor has been expelled 
or suspended from membership after ap¬ 
propriate proceedings consistent with 
lawful provisions of the constitution and 
bylaws of the organization." 

§ 452.85 Reasonable qualifications on 
right to vote. 

The basic right of members to vote in 
elections of the labor organization may 
be qualified by reasonable rules and reg¬ 
ulations in its constitution and bylaws.44 

§ 452.86 Vote conditioned on payment 
of due$. 

A labor organization may condition the 
exercise of the right to vote upon the 
payment of dues, which is a basic obliga¬ 
tion of membership. Such a rule must be 
applied uniformly. If a member has not 
paid his dues as required by the labor or¬ 
ganization’s constitution or bylaws he 
may not be allowed to vote. Thus, a rule 
which suspends a member’s right to vote 
in an election of officers while the mem¬ 
ber is laid off and is not paying dues 
would not, in ordinary circumstances, be 
considered unreasonable, so long as it is 
applied in a nondiscriminatory manner. 
However, members must be afforded a 
reasonable opportunity to pay dues, in¬ 
cluding a grace period during which dues 
may be paid without any loss of rights. 
In the case where a member is laid off 
but desires to maintain his good stand¬ 
ing and thus his membership rights by 
continuing to pay dues, it would be 
clearly unreasonable for the labor orga¬ 
nization to refuse to accept his payment. 

§ 452.87 Dues paid by checkoff. 

A member in good standing whose dues 
are checked off by his employer pursuant 

43 Act, sec. 3(o). 
44 Act, sec. 101(a) (1). 

to his voluntary authorization provided 
for in a collective bargaining agreement 
may not be disqualified from voting by 
reason of alleged delay or default in the 
payment of dues. For example, the consti¬ 
tution and bylaws of a labor organiza¬ 
tion call for suspension of members whose 
dues are three months in arrears. Dues 
to be paid directly by a member are two 
months in arrears when the union 
changes to a checkoff system. The mem¬ 
ber may not be denied the right to vote 
merely because the employer is late in 
submitting the checked off dues for the 
first month. It would not be inconsistent 
with the Act, however, for a union to 
require a new member who executes a 
checkoff authorization to pay one 
month’s dues in advance on the date he 
becomes a member in order to be in good 
standing for the current month. 

§ 452.88 Resumption of good standing. 

While it is permissible for a labor • 
organization to deny the right to vote 
to those delinquent in paying their dues 
(with the exceptions noted) or to those 
who have been suspended or disciplined 
in accordance with section 101(a)(5) of 
the Act, a provision under which such 
persons are disqualified from voting for 
unextended period of time after payment 
of back dues or after reinstatement would 
not be considered reasonable. After a 
member has resumed his good-standing 
status, it would be unreasonable to con¬ 
tinue to deprive him of his right to vote 
for a period longer than that for a new 
member. A new member may reasonably 
be required to establish a relationship 
with the union by remaining in good 
standing for a continuous period of time, 
e.g., 6 months or a year, before being per¬ 
mitted to vote in an election of officers. 
However, while the right to vote may be 
deferred within reasonable limits, a un¬ 
ion may not create special classes of non¬ 
voting members. 
§ 452.89 Apprentices. 

A labor organization may condition 
the right to vote upon completion of a 
bona fide program of apprenticeship 
training which is designed to produce 
competent tradesmen in the industry the 
union serves. 
§ 452.90 Visiting members. 

A decision about the voting rights of 
visiting members is properly one for res¬ 
olution by the union in accordance with 
the organization’s constitution and by¬ 
laws or applicable resolutions. For pur¬ 
poses of the Act, a person is ordinarily 
considered to be a member of the local 
to which he pays his dues. 
§ 452.91 Voting by employers, super¬ 

visors. 

Voting in union elections by employers, 
self-employed persons, supervisors or 
other persons who are considered to be 
part of management is not precluded by 
Title IV of the Act even if they are not 
required to maintain union membership 
as a condition of employment. However, 
as mentioned in the discussion of quali¬ 
fications for candidacy (see 5 452.47), 
such persons may not dominate or inter- 
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fere with the administration of any la¬ 
bor organization. 
§ 452.92 Unemployed members. 

Members who are otherwise qualified 
to vote may not be disqualified from vot¬ 
ing merely because they are currently 
unemployed or are employed on a part- 
time basis in the industry served by the 
union, provided, of course, that such 
members are paying dues. 

§ 452.93 Retired members. 

The right of retirees to vote may be re¬ 
stricted to the extent provided by the 
constitution and bylaws of the labor or¬ 
ganization. 

§ 452.94 Reasonable opportunity to 
vote. 

The statutory protection of the right 
to vote implies that there must be a 
reasonable opportunity to vote. Thus, 
there is an obligation on the labor orga¬ 
nization to conduct its periodic election 
of officers in such a way as to afford all 
its members a reasonable opportunity to 
cast ballots. A union may meet this 
obligation in a variety of ways, depend¬ 
ing on factors such as the distance be¬ 
tween the members’ work site or homes 
and the polling place, the means of 
transportation available, the nature of • 
the members’ occupations, and their 
hours of work. A reasonable opportunity 
to vote may require establishing multiple 
polling places or the use of a mail ballot 
referendum when the members are 
widely dispersed. It would also be rea¬ 
sonable for the time period for voting to 
be extended to accomodate members who 
might otherwise be prevented from vot¬ 
ing due to conflicting work schedules. 
Shortening the voting period by a late 
opening of the polls would not, in itself, 
be improper unless the intent or prac¬ 
tical effect of such action is to deprive 
members of their right to vote. 

§ 452.95 Absentee ballots. 

Where the union knows in advance 
that a substantial number or a particular 
segment of the members will not be able 
to exercise their right to vote in person, 
as, for example, when access to a poll¬ 
ing place is impracticable for many 
members because of shipping assign¬ 
ments, absentee ballots or other means 
of voting must be made available.4* In 
the event absentee ballots are necessary 
the organization must give its members 
reasonable notice of the availability of 
such ballots.4* 

Subpart I—Election Procedures; Rights of 
Members 

§ 452.96 General. 

The Act safeguards democratic proc¬ 
esses by prescribing, in section 401, mini¬ 
mum standards for the regular periodic 
election of officers in labor organizations 
subject to its provisions. It does not, 

"■ Goldberg v. Marine Cooks and Stewards 
Union, 204 F. Supp. 844 (N.D. Cal. 1962). 

49 Wlrtz v. Local Union 262, Glass Bottle 
mowers Association, 290 P. Supp. 965 (N.D. 
Calif. 1968). 

however, prescribe in detail election 
procedures which must be followed. 
Labor organizations are free to estab¬ 
lish procedures for elections as long as 
they are fair to all members and are 
consistent with lawful provisions of the 
organization’s constitution and bylaws 
and with section 401. The rights granted 
to members in section 401(e) refer to 
individuals, not labor organizations. For 
example, while locals may be members of 
an intermediate body, they are not en¬ 
titled to the rights granted “members” 
in section 401(e). 

§ 452.97 Secret ballot. 

(a) A prime requisite of elections reg¬ 
ulated by Title IV is that they be held by 
secret ballot among the members or in 
appropriate cases by representatives who 
themselves have been elected by secret 
ballot among the members. A secret bal¬ 
lot under the Act is “the expression by 
ballot, voting machine, or otherwise, but 
in no event by proxy, of a choice * * * 
cast in such a manner that the person 
expressing such choice cannot be iden¬ 
tified with the choice expressed.”" Se¬ 
crecy may be assured by the use of voting 
machines or, if paper ballots are used, 
by providing voting booths, partitions, or 
other physical arrangements permitting 
privacy for the voter while he is marking 
his ballot. The ballot must not contain 
any markings which upon examination 
would enable one to identify it with the 
voter. Balloting by mail presents special 
problems in assuring secrecy. Although 
no particular method of assuring such 
secrecy is prescribed, secrecy may be as¬ 
sured by the use of a double envelope sys¬ 
tem for return of the voted ballots with 
the necessary voter identification ap¬ 
pearing only on the outer envelope. 

(b) Should any voters be challenged as 
they are casting their ballots, there 
should be some means of setting aside 
the challenged ballots until a decision 
regarding their validity is reached with¬ 
out compromising the secrecy require¬ 
ment. For example, each such ballot 
might be placed in an envelope with the 
voter’s name on the outside. Of course, it 
would be a violation of the secrecy re¬ 
quirement to open these envelopes and 
count the ballots one at a time in such 
a way that each vote could be identified 
with a voter. 

(c) In a mail ballot election, a union 
may require members to sign the return 
envelope if the signatures may be used in 
determining eligibility. However, it would 
be unreasonable for a union to void an 
otherwise valid ballot merely because a 
member printed rather than signed his 
name if the union does not use the signa¬ 
tures to determine voter eligibility. 
§ 452.98 Outside agencies. 

There is nothing in the Act to prevent 
a union from employing an Independent 
organization as its agent to handle the 
printing, mailing, and counting of ballots 
in such elections if all the standards of 
the Act are met. 

*» Act, sec. 3(k). 

§ 452.99 Notice of election. 

Elections required by Title IV to be 
held by secret ballot must be preceded by 
a notice of election mailed to each mem¬ 
ber at his last known home address not 
less than fifteen days prior to the elec¬ 
tion.4” For purposes of computing the fif¬ 
teen day period, the day on which the no¬ 
tices are mailed is not counted whereas 
the day of the election is counted. For 
example, if the election is to be held on 
the 20th day of the month, the notices 
must be mailed no later than the 5th day. 
The notice must include a specification 
of the date, time and place of the elec¬ 
tion and of the offices to be filled, and 
it must be in such form as to be reason¬ 
ably calculated to inform the members 
of the impending election. Specification 
of the offices to be filled would not be 
necessary if it is a regular, periodic elec¬ 
tion of all officers and the notice so in¬ 
dicates. A statement in the union bylaws 
that an election will be held at a certain 
time does not constitute the notice re¬ 
quired by the statute. Since the Act spec¬ 
ifies that the notice must be mailed, 
other means of transmission such as 
posting on a bulletin board or hand de¬ 
livery will not satisfy the requirement. A 
notice of election must be sent to every 
member as defined in section 3(o) of the 
Act, not only to members who are eli¬ 
gible to vote in the election. Where the 
notice, if mailed to the last known per¬ 
manent or legal residents of the member, 
would not be likely to reach him because 
of a known extended absence from that 
place, the statutory phrase “last known 
home address” may reasonably be inter¬ 
preted to refer to the last known tempo¬ 
rary address of definite duration. A sin¬ 
gle notice for both nominations and elec¬ 
tion may be used if it meets the require¬ 
ments of both such notices.4* 

§ 452.100 Use of union newspaper as 
notice. 

A labor organization may comply with 
the election notice requirement by pub¬ 
lishing the notice in the organization’s 
newspaper which is mailed to the last 
known home address of each member 
not less than fifteen days prior to the 
election. Where this procedure is used 
(a) the notice should be conspicuously 
placed on the front page of the news¬ 
paper, or the front page should have a 
conspicuous reference to the inside page 
where the notice appears, so that the in¬ 
clusion of the election notice in a par¬ 
ticular issue is readily apparent to each 
member; (b) the notice should clearly 
identify the particular labor organiza¬ 
tion holding the election; (c) the notice 
should specify the time and place of the 
election and the offices to be filled; and 
(d) a reasonable effort must be made to 
keep the mailing list of the publication 
current. 

§ 452.101 Sample ballots as notire. 

Sample ballots together with infor¬ 
mation as to the time and place of the 

“ Act. sec. 401 (e). 
49 See ! 452.56 for a discussion of the re- ’ 

quirements for notices of nomination. 
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election and the offices to be filled, if 
mailed fifteen days prior to the election, 
will fulfill the election notice require¬ 
ments. 
§ 452.102 Notice in mail ballot election. 

If the election is conducted by mail 
and no separate notice is mailed to the 
members, the ballots must be mailed to 
the members no later than fifteen days 
prior to the date when they must be 
mailed back in order to be counted. 

§ 452.103 Primary elections. 

The fifteen-day election notice provi¬ 
sion applies to a “primary election” at 
which nominees are chosen. Likewise, 
the fifteen-day election notice require¬ 
ment applies to any runoff election which 
may be held after an inconclusive elec¬ 
tion. However, a separate notice would 
not be necessary if the election notice 
for the first election advises the mem¬ 
bers of the possibility of a runoff election 
and specifies such details as the time and 
place of such runoff election as may be 
necessary’. 
§ 452.104 Proximity of notice to elec¬ 

tion. 

(a> The statutory requirement for giv¬ 
ing fifteen days' notice of election is a 
minimum standard. There is no objection 
to giving more notice than is required by 
law. However, it was clearly the intent 
of Congress to have members notified at 
a time which reasonably precedes the 
date of the election. For example, notice 
in a union publication which is expected 
to cover elections to be held six months 
later would not be considered reasonable. 

<b> Should a union change the date of 
an election from the date originally an¬ 
nounced in the mail notice to the mem¬ 
bers. it must mail a second notice, con¬ 
taining the corrected date, at least fifteen 
days before the election. 

§ 452.105 Interference or reprisal. 

Title IV expressly provides for the 
right of a member to vote for and other¬ 
wise support the candidates of his choice 
without being subject to penalty, dis¬ 
cipline, or improper interference or re¬ 
prisal of any kind by the labor organiza¬ 
tion conducting the election or any offi¬ 
cer or member thereof." 

§ 452.106 Preservation of records. 

In every secret ballot election which 
is subject to the Act, the ballots and all 
other records pertaining to the election 
must be preserved for one year.5,1 The re¬ 
sponsibility for preserving the records is 
that of the election officials designated 
in the constitution and bylaws of the 
labor organization or, if none is so desig- 

w Act, section 401(e). In Wirtz v. Local 
1752, ILA, 56 LRRM 2303, 49 L.C. 118,998 
(S.D. Miss. 1963), the court, under its equita¬ 
ble Jurisdiction, granted a preliminary in¬ 
junction on the motion of the Secretary to 
enjoin a union from taking disciplinary 
action against a member. The member had 
filed a complaint with the Secretary under 
section 402(a) that resulted in the Secre¬ 
tary filing suit under 402(b). 

“ Act, section 401 (e). 

nated, its secretary. Since the Act spec¬ 
ifies that ballots must be retained, all 
ballots, marked or unmarked, must be 
preserved. Independent certification as 
to the number and kind of ballots de¬ 
stroyed may not be substituted for pres¬ 
ervation. In addition, ballots which 
have been voided, for example, because 
they were received late or because they 
w’ere cast for an ineligible candidate, 
must also be preserved. 

§ 452.107 Observers. 

(a) Under the provisions of section 
401(c), each candidate must be per¬ 
mitted to have an observer (1) at the 
polls and (2) at the counting of the bal¬ 
lots. This right encompasses every phase 
and level of the counting and tallying 
process, including the counting and 
tallying of the ballots and the totaling, 
recording, and reporting of tally sheets. 
If there is more than one polling place, 
the candidate may have an observer at 
each location. If ballots are being 
counted at more than one location or at 
more than one table at a single location, 
a candidate is entitled to as many ob¬ 
servers as necessary to observe the actual 
counting of ballots. The observer may 
note the names of those voting so that 
the candidates may be able to ascertain 
whether unauthorized persons voted .in 
the election. The observers should be 
placed so that they do not compromise, 
or give the appearance of compromising, 
the secrecy of the ballot. The observer 
is not required to be a member of the 
labor organization unless the union’s 
constitution and bylaw’s require him to 
be a member. There is no prohibition on 
the use of alternate observers, when nec¬ 
essary, or on a candidate serving as his 
own observer. Observers do not have the 
right to count the ballots. 

<b) The right to have an observer at 
the polls and at the counting of the bal¬ 
lots extends to all candidates for office 
in an election subject to Title IV, i.e., 
this includes elections in intermediate 
bodies as well as elections in locals and 
national and international labor orga¬ 
nizations. 

(c) In any secret ballot election which 
is conducted by mail, regardless of 
whether the ballots are returned by 
members to the labor organization of¬ 
fice, to a mail box, or to an independent 
agency such as a firm of certified public 
accountants, candidates must be per¬ 
mitted to have an observer present at 
the preparation and mailing of the bal¬ 
lots, their receipt by the counting 
agency and at the opening and counting 
of the ballots. 

(d) Paying election observers is the 
responsibility of the candidate they rep¬ 
resent unless the union has a rule pro¬ 
viding for the payment of observers. If 
the union does have such a rule, it must 
be uniformly applied to all candidates. 

§ 452.108 Publication of results. 

In any election which is required by 
the Act to be held by secret ballot, the 
votes cast by members of each local 
labor organization must be counted, and 

the results published, separately." For 
example, w’here officers of an intermedi¬ 
ate body are elected directly by members, 
the votes of each local must be tabulated 
and published separately. The publishing 
requirement is to assure that the results 
of the voting in each local are made 
knowm to all interested members. Thus, 
the presentation of the election report 
at a regular local membership meeting, 
and the entry of the report in the min¬ 
utes, w’ould normally accomplish this 
purpose in a local election. Such minutes 
would have to be available for inspection 
by members at reasonable times, unless 
copies of the report are made available. 
In an election that encompasses more 
than one local, publication may be ac¬ 
complished by posting on appropriate 
bulletin boards, or in a union newspaper, 
or by any procedure which allows any 
member to obtain the information with¬ 
out unusual effort. Of course, the count¬ 
ing and reporting should account for 
all ballots cast in the election, although 
only valid votes will be counted in de¬ 
termining the successful candidates. 

§ 452.109 Constitution of labor organi¬ 
zation. 

Elections must be conducted in accord¬ 
ance with the constitution and bylaws 
of the organization insofar as they are 
not inconsistent with the provisions of 
Title IV.“ 

§ 452.110 Adequate safeguards. 

(a) In addition to the election safe¬ 
guards discussed in this Part, the Act 
contains a general mandate in section 
401(c), that adequate safeguards to in¬ 
sure a fair election shall be provided. 
Such safeguards are not required to be 
included in the union’s constitution and 
bylaws, but they must be observed. A 
labor organization’s wide range of dis¬ 
cretion regarding the conduct of elec¬ 
tions is thus circumscribed by a general 
rule of fairness. For example, if one can¬ 
didate is permitted to have his nickname 
appear on the ballot, his opponent should 
enjoy the same privilege. 

(b) A union’s failure to provide voters 
with adequate instructions for properly 
casting their ballots may violate the re¬ 
quirement of adequate safeguards to in¬ 
sure a fair election. 

§ 452.111 Campaigning in polling 
places. 

There must not be any campaigning 
within a polling place14 and a union may 
forbid any campaigning within a speci¬ 
fied distance of a polling place. 

§452.112 Form of ballot, slate voting. 

The form of the ballot is not prescribed 
by the Act. Thus, a union may, if it so 

“Act, sec. 401(e). See also Senate Report 
187, 86th Cong. 1st sess., p. 47; Dally Cong. 
Rec. p. 13682, Aug. 3, 1959, and p. A6573, 
July 29, 1959. 

“Act, sec. 401(e). Under 29 CFR 402.10, 
a labor organization Is required to make 
available to all members a copy of Its con¬ 
stitution and bylaws. 

“See Hodgson v. UMW, 344 F.8upp. 17 
(D.D.C. 1972). 
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desires, include a proposed bylaw change 
or other similar proposal on a ballot 
along with the candidates for office so 
long as this is permissible under the un¬ 
ion’s constitution and bylaws. A deter¬ 
mination as to the position of a candi¬ 
date’s name on the ballot may be made 
by the union in any reasonable manner 
permitted by its constitution and bylaws, 
consistent with the requirement of fair¬ 
ness and the other provisions of the Act. 
For example, candidates may be listed 
according to their affiliation with a par¬ 
ticular slate. However, while “slate vot¬ 
ing’’ is permissible, the balloting must 
be consistent with the right of members 
to vote for the candidates of their choice. 
Thus, there must be provision for the 
voter to choose among individual candi¬ 
dates if he does not wish to vote for an 
entire slate. To avoid any misunder¬ 
stand in this regard, the voting instruc¬ 
tions should specifically inform the voter 
that he need not vote for an entire slate. 
§452.113 Sectional balloting. 

The ballots may be prepared so that 
the names of candidates for positions 
representative of a particular area appear 
only on the ballots received by members 
living in that area. 
§ 452.114 Write-in votes. 

Where write-in votes are permitted in 
an election subject to Title IV, details 
of the format of the ballot are left to the 
discretion of the union. Ordinarily, the 
Secretary would become involved in such 
matters only in the context of an elec¬ 
tion complaint under section 402 and 
then only if the arrangements for write- 
in votes were so unreasonable that the 
outcome of the election may have been 
affected. Of course, a union may, in ac¬ 
cordance with its constitution and bylaws 
or as a matter of stated policy, refuse to 
permit write-in votes. 

§ 452.115 Distribution of ballots. 

So long as secrecy of the ballot is main¬ 
tained, there is no restriction on how the 
ballots are distributed to the voters. Any 
method which actually provides each 
eligible voter with one blank ballot would 
be in conformance with the law. 

§452.116 Determining validity of bal¬ 

lots. 

Generally, a labor organization has a 
right to establish reasonable rules for 
determining the validity of ballots cast 
In an election. However, where the union 
has no published guides for determining 
the validity of a voted ballot, it must 
count any ballot voted in such a way as 
to indicate fairly the intention of the 
voter. An entire ballot may not be voided 
because of a mistake made in voting for 
one of the offices on the ballot. 

§ 452.117 Majority of votes not required 

for election. 

A labor organization may by its con¬ 
stitution and bylaws provide for the 
election of the candidate who receives 
the greatest number of votes, although he 
does not have a majority of all the votes 

cast. Alternatively, it may provide that 
where no candidate receives a majority 
of all the votes cast, a run-off election be 
held between the two candidates having 
the highest vote. Similarly, a labor orga¬ 
nization conducting an election to choose 
five members of an executive board may 
designate as elected from among all the 
nominees the five candidates who re¬ 
ceive the highest vote. 

§ 452.118 Local unions agents in inter¬ 

national elections. 

An international union may establish 
internal rules which require local or in¬ 
termediate union officials to act as agents 
of the international in conducting desig¬ 
nated aspects of the international refer¬ 
endum election of officers. The conse¬ 
quences of the failure to perform as di¬ 
rected by such officials will, of course, de¬ 
pend on the totality of the circumstances 
involved. 
§452.119 Indirect elections. 

National or international labor orga¬ 
nizations subject to the Act have the 
option of electing officers either directly 
by secret ballot among the members in 
good standing or at a convention of dele¬ 
gates or other representatives who have 
been elected by secret ballot among the 
members. Intermediate labor organiza¬ 
tions subject to the Act have the option 
of electing officers either directly by se¬ 
cret ballot among the members in good 
standing or by labor organization officers 
or delegates elected by secret ballot vote 
of the members they represent. Local 
unions, in contrast, do not have the op¬ 
tion of conducting their periodic elections 
of officers indirectly through represent¬ 
atives. 
§452.120 Officers as delegates. 

Officers of labor organizations who 
have been elected by secret ballot vote 
of their respective memberships may, by 
virtue of their election to office, serve as 
delegates to conventions at which officers 
will be elected, if the constitution and 
bylaws of the labor organization so pro¬ 
vide. In such cases it is advisable to have 
a statement to this effect included on the 
ballots. Persons wrho have been appointed 
to serve unexpired terms of officers who 
are ex officio delegates to a convention 
at which officers will be elected may not 
vote for officers in such election. 

§ 452.121 Limitations on national or 

international officers serving as dele¬ 

gates. 

While officers of national or interna¬ 
tional labor organizations or of inter¬ 
mediate bodies who have been elected 
by a vote of the delegates to a conven¬ 
tion may serve as delegates to conven¬ 
tions of their respective labor organiza¬ 
tions if the constitution and bylaws 
so provide, they may not vote in officer 
elections at such conventions unless they 
have also been elected as delegates by a 
secret ballot vote of the members they 
are to represent. Of course, such officers 
may participate in the convention, i.e., 
they may preside over the convention, be 

nominated as candidates, or act in other 
capacities permitted under the organi¬ 
zation’s constitution and bylaws. 

§ 452.122 Delegates from intermediate 

bodies; method of election. 

A delegate from an intermediate body 
who participates in the election of offi¬ 
cers at a national or international con¬ 
vention must have been elected by a 
secret ballot vote of the individual mem¬ 
bers of the constituent units of that 
body. He may not participate if he was 
elected by the delegates who make up the 
intermediate body. The secret ballot 
election required by the Act is an election 
among the general membership and not 
an election of delegates by other dele¬ 
gates. 

§ 452.123 Elections of intermediate 

body officers. 

Section 401(d) states that officers of 
intermediate bodies shall be elected ei¬ 
ther by secret ballot among the members 
in good standing or by labor organiza¬ 
tion officers representative of such mem¬ 
bers who have been elected by secret bal¬ 
lot. The phrase “officers representative 
of such members” includes delegates 
w'ho have been elected by secret ballot 
to represent labor organizations in in¬ 
termediate bodies. Such delegates may 
therefore participate in the election of 
officers of intermediate bodies regardless 
of whether they are characterized as offi¬ 
cers of the labor organization they repre¬ 
sent. 

§ 452.124 Delegates from units which 

are not labor organizations. 

To the extent that units, such as com¬ 
mittees, which do not meet the definition 
of a labor organization under the Act“ 
participate in the election of officers of 
a national or international labor organi¬ 
zation or an intermediate body, through 
delegates to the convention or otherwise, 
the provisions of Title IV are, neverthe¬ 
less, applicable to the election of such 
delegates. The following example is typi¬ 
cal in organizations of railway employ¬ 
ees. The chairman of a local grievance 
committee, which is not a labor organi¬ 
zation under the Act, is not an officer 
within the meaning of the Act. If such 
a local chairman is a delegate to the 
general grievance committee, which is 
considered to be an intermediate body 
under the Act, however, he must be elec¬ 
ted by secret ballot vote of the members 
he represents, if he votes for officers of 
the general grievance committee. 

§ 452.125 Delegates from labor organi¬ 

zations under trusteeship. 

It would be unlawful under section 
303(a) (1) of the Act to count the votes 
of delegates from a labor organization 
under trusteeship in any convention or 
election of officers of the organization 
imposing the trusteeship unless such 
delegates were chosen by secret ballot 

“ Act, sec. 3 (1) and (J) and Part 451 of this 
chapter. 
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vote in an election in which all the mem¬ 
bers in good standing of the subordinate 
organization were eligible to partici¬ 
pate." 
§ 452.126 Delegates to conventions 

which do not elect officers. 

Delegates to conventions need not be 
elected by secret ballot when officers of 
the organization are elected by a secret 
ballot vote of the entire membership. 
However, if the only method of making 
nominations is by delegates, then the 
delegates must be elected by secret bal¬ 
lot. 

§ 452.127 Proportionate representa¬ 
tion. 

When officers of a national, interna¬ 
tional or intermediate labor organization 
are elected at a convention of delegates 
who have been chosen by secret ballot, 
the structure of representation of the 
membership 1s a matter for the union to 
determine in accordance with its consti¬ 
tution and bylaws. There is no indication 
that Congress intended, in enacting Title 
IV of the Act, to require representation 
in delegate bodies of labor organizations 
to reflect the proportionate number of 
members in each subordinate labor or¬ 
ganization represented in such bodies. 
Questions of such proportionate repre¬ 
sentation are determined in accordance 
with the labor organization’s constitu¬ 
tion and bylaws insofar as they are not 
inconsistent with the election provisions 
of the Act. Congress did not attempt to 
specify the organizational structure or 
the system of representation which 
unions must adopt. However, all mem¬ 
bers must be represented; the union may 
not deny representation to locals below 
a certain size. 

§ 452.128 Under-strength representa¬ 
tion. 

A local union may elect fewer dele¬ 
gates than it is permitted under the 
union constitution as long as the local 
is allowed to determine for itself 
whether or not it will send its full quota 
of delegates to the union convention. 
The delegates present from a local may 
cast the entire vote allotted to that local 
if this is permitted by the constitution 
and bylaws. 

§ 452.129 Non-discrimination. 

Further, distinctions in representa¬ 
tional strength among or within locals 
may not be based on arbitrary and un¬ 
reasonable factors such as race, sex, or 
class of membership based on type of 
employment. 
§452.130 Expenses of delegates. 

A local may elect two groups—one 
which would receive expenses while the 
other would be required to pay its own 
way, provided each member has an equal 
opportunity to run for the expense-paid 
as well as the non-expense-pald posi¬ 
tions. 

“Section 303(b) of the LMRDA provides 
criminal penalties for violation of section 
303(a)(1). 

§452.131 Casting of ballots; delegate 
elections. 

The manner in which the votes of the 
representatives are cast in the conven¬ 
tion is not subject to special limitations. 
For example, the voting may be by secret 
ballot, by show of hands, by oral roll call 
vote, or if only one candidate is nomi¬ 
nated for an office, by acclamation or by 
a motion authorizing the convention 
chairman to cast a unanimous vote of 
the delegates present. 
§ 452.132 Proxy voting. 

There is no prohibition on delegates 
in a convention voting by proxy, if the 
constitution and bylaws permit. 
§ 452.133 Election of delegates not 

members of the labor organization. 

A labor organization’s constitution 
and bylaws may authorize the election 
of delegates who are not members of the 
subordinate labor organization they rep¬ 
resent, provided the members of the sub¬ 
ordinate organization are also eligible to 
be candidates. 

§452.134 Preservation of records. 

The credentials of delegates, and all 
minutes and other records pertaining 
to the election of officers at conventions, 
must be preserved for one year by the 
officials designated in the constitution 
and bylaws or by the secretary if no 
other officer is designated. This require¬ 
ment applies not only to conventions of 
national or international labor organi¬ 
zations, but also to representative bodies 
of intermediate labor organizations. 

Subpart J—Special Enforcement 
Provisions 

§ 452.135 Complaints of members. 

(a) Any member of a labor organiza¬ 
tion may file a complaint with the Di¬ 
rector, Office of Labor-Management and 
Welfare-Pension Reports, alleging that 
there have been violations of require¬ 
ments of the Act concerning the elec¬ 
tion of officers, delegates, and represent¬ 
atives (including violations of election 
provisions of the organization’s consti¬ 
tution and bylaws that are not incon¬ 
sistent with the Act).*7 The complaint 
may not be filed until one of the two 
following conditions has been met: (1) 
The member must have exhausted the 
remedies available to him under the con¬ 
stitution and bylaws of the organization 
and its parent body, or (2) he must have 
Invoked such remedies without obtain¬ 
ing a final decision within three calen¬ 
dar months after invoking them. 

(b) If the member obtains an unfavor¬ 
able final decision within three calendar 
months after invoking his available 
remedies, he must file his complaint 
within one calendar month after obtain¬ 
ing the decision. If he has not obtained 
a final decision within three calendar 
months, he has the option of filing his 
complaint or of waiting until he has ex¬ 
hausted the available remedies within 
the organization. In the latter case, if the 
final decision is ultimately unfavorable, 

"Act, sec. 402(a). 

he will have one month in which to file 
his complaint. 

§ 452.136 Investigation of complaint by 
Director, Office of Labor-Manage¬ 
ment and Welfare-Pension Reports 
and court action by the Secretary. 

(a) The Director, Office of Labor- 
Management and Welfare-Pension Re¬ 
ports is required to investigate each com¬ 
plaint of a violation filed in accordance 
with the requirements of the Act and, if 
the Secretary finds probable cause to 
believe that a violation has occurred and 
has not been remedied, he is directed to 
bring within 60 days after the complaint 
has been filed a civil action against the 
labor organization in a Federal district 
court. In any such action brought by the 
Secretary the statute provides that if, 
upon a preponderance of the evidence 
after a trial upon the merits, the court 
finds (1) that an election has not been 
held within the time prescribed by the 
election provisions of the Act or (2) that 
a violation of these provisions “may have 
affected the outcome of an election”, the 
court shall declare the election, if any, 
to be void and direct the conduct of an 
election under the supervision of the Sec¬ 
retary, and, so far as is lawful and prac¬ 
ticable, in conformity with the constitu¬ 
tion and bylaws of the labor organization. 

(b) Violations of the election provi¬ 
sions of the Act which occurred in the 
conduct of elections held within the pre¬ 
scribed time are not grounds for setting 
aside an election unless they “may have 
affected the outcome.” The Secretary, 
therefore, will not institute court pro¬ 
ceedings upon the basis of a complaint 
alleging such violations unless he finds 
probable cause to believe that they “may 
have affected the outcome of an elec¬ 
tion.” 

(c) Elections challenged by a member 
are presumed valid pending a final deci¬ 
sion. The statute provides that until 
such time, the affairs of the labor orga¬ 
nization shall be conducted by the 
elected officers or in such other manner 
as the union constitution and bylaws 
provide. However, after suit Is filed by 
the Secretary the court has power to take 
appropriate action to preserve the labor 
organization’s assets. 

Subpart K—Dates and Scope of 
Application 

§ 452.137 Effective dates. 

(a) Section 404 states when the elec¬ 
tion provisions of the Act become ap¬ 
plicable." In the case of labor organiza¬ 
tions whose constitution and bylaws can 
be lawfully modified or amended by ac¬ 
tion of the organization’s “constitutional 
officers or governing body,” the election 
provisions become applicable 90 days 
after the enactment of the statute (De¬ 
cember 14,1959). Where the modification 
of the constitution and bylaws of a local 
labor organization requires action by the 
membership at a general meeting or by 
referendum, the general membership 
would be a “governing body” within the 
meaning of this provision. In the cases 

■ Act, sec. 404. 
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where any necessary modification of the 
constitution and bylaws can be made 
only by a constitutional convention of the 
labor organization, the election provi¬ 
sions become applicable not later than 
the next constitutional convention after 
the enactment of the statute, or one year 
after the enactment of the statute, 
whichever is sooner. 

(b) The statute does not require the 
calling of a special constitutional conven¬ 
tion to make such modifications. How¬ 
ever, if no convention is held within the 
one-year period, the executive board or 
similar governing body that has the 
power to act for the labor organization 
between conventions is empowered by the 
statute to make such interim constitu¬ 
tional changes as are necessary to carry 
out the provisions of Title IV of the Act. 
Any election held thereafter would have 

RULES AND REGULATIONS 

to comply with the requirements of the 
Act. 

§ 452.138 Application of other laws. 

(a) Section 403" provides that no 
labor organization shall be required by 
law to conduct elections of officers with 
greater frequency or in a different form 
or manner than is required by its own 
constitution or bylaws, except as other¬ 
wise provided by the election provisions 
of the Act. 

(b) The remedy®0 provided in the Act 
for challenging an election already con¬ 
ducted is exclusive.61 However, existing 

69 Act, sec. 403. 
00 Act, sec. 402. 
81 Act, sec. 403. See Daily Cong. Rec. 86th 

Cong., 1st sess., pp. 9116, June 8, 1959, pp. 
13017 and 13090, July 27, 1959. H.Repr. No. 
741, p. 17; S.Rept. No. 187, pp. 21-22, 101. 
104. Hearings, House Comm, on Education 
and Labor, 86th Cong., 1st sess., pt. 1, p. 1611. 
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rights and remedies to enforce the con¬ 
stitutions and bylaws of such organiza¬ 
tions before an election has been held are 
unaffected by the election provisions. 
Section 603 “ which applies to the entire 
Act, states that except where explicitly 
provided to the contrary, nothing in the 
Act shall take away any right or bar any 
remedy of any union member under other 
Federal law or law of any State. 

This revision shall take effect on July 9, 
1973. 

Signed at Washington, D.C., this 27th 
day of June 1973. 

Paul J. Fasser, Jr„ 
Assistant Secretary for 

Labor-Management Relations. 
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