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NOTICE.

This celebrated Chapter, whiclr is used as a Text-book of
Civil Law in some of the Foreign Universities, may be. read
in College classes as a specimen of English prose, or as an
elementary Law book.

Gibbon's habit of condensation sometimes makes his
style obscure : that is to say, his full meaning cludes a care-
less orignorant student.  The notes draw attention to some
of these latent obscurities, and the Tutor should be earcful to
ascertuin that his pupil investigates cach pregnant epithet,
cach cantious or ironical alternative, eaah just gradation of
co-ordinate statements.

In framing those notes which are particularly design-
ed for law students, I have consulted the Latin text of the
Institutes, the translations and commentaries of Cuunin
and Sanders, Lindley’s Thibaut’s System des Pandekten
Rechits, the notes of Gibbon, Milman, Warnkenig, Guizot
and Smith on the Chapter itself, and the valuable articles on
Roman Law by Mr. Long in the Dictionary of Greek and
Roman antiquities. The wants of the Native student
have been specially kept in view. .

The reader should be warned that in rudimentary trea-
tises on Jaw it i3 necessary to state many propositions uncon-
ditionally, which are only generally true ; omitting exeep-
tions and limitations which would too much increase the
bulk of the work.

If any should usk why the Roman and not the English
system should be appointed as the vestibule of legal study,
1 would refer them to a discourse of Dr. Maine,in the
Cambridge Essays for 1856, in which he considers the im-
portance of the Civil Law as a part of general and legal
education. The question is too large to be discussed here.
But it may be said that, looking at the present and
prospective state of Anglo Indian Jurisprudence, there is
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still more veason for Natives than for English lawyers, to
base their law studies on that immortal system which “is
fast beeoming the Lingua Franca of Universal Jurispru-
denee” (Dr. Maine.)

Finally it should be explaincd that Roman Law to be well
understood. can only  be studied historically.  Ilence the
neeessity of reverting to the Twelve Tables and  the Edict
for the arounds of doctrines which to this day. regulate the
Conrts of more than half the civilised world.

k. LIL
Alabbleshar, 15th May 1859, '



GIBBON'S DECLINE AND FALL
OF THE ROMAN EMPIRE.

CHAPTER XLIV.

Idea of the Roman Jurisprudence.---The Laws of the Kings.—The
Twelve Tables of the Decemvirs.—The Laws of the People,-—-
The Decrees of the Senate.—The Edicts of the Magistrates
and Kmperors.—Authority of the Civilisms.—Code, Pandects,
Novels, and Institutes of Justinian :—I. Rights of Persons.
1. Rights of Things. ITI. Private Injuries and Actions, —
IV. Crimes and Punishments:

THE vain titles of the victorics of Justinian are crum-
bled into dust; but the name of the legislator is inscribed
on a fair and everlasting monument.  Under his reign,
and by his care, the civil jurisprudence .
was digested in the immortal works ofthe  p Xhe Givil or
Code, the Pandccts, and the Institutes ;
the public reason of the Romans has been silently or
studiously transfused into the domestic institutions of
Europe, and the laws of Justinian still command sthe
respect or obedience of independent nations. Wise or
fortunate is the prince who connccts his own reputation
with the honor and interest of a perpetual order of men.
The defence of their founder is the first cause which in
cvery age has exercised the zeal and industry of the
civihans. They piously commemorate his virtues, dis-
semble or deny his failings, and fiercely chastisc the guilt
or folly of the rebels who presume to sully the majesty
of the purple. The idolatry of love has provoked, as 1t
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usually happens, the rancour of opposition; the character
of Justinian has been cxposed to the blind vehemence
ot flattery and invective ; and the injustice of a sect
(the Anti-Tribonians) has refused all praise and merit
to the prince, his ministers, and his laws.  Attached to
no party, interested only for the truth and candout: of
history, and directed by the most temperate and skilful
vuides, | enter with just diffidence on the subject of
civil law, which has exhausted so many learned lives
and clothed the walls of such spacious libraries. In a
single, if possible in a short chapter, I shall trace the
Roman jurisprudence from Romulus to Justinian,appre-
ciate the labours of that emperor, and pause to contem-
plate the principles of a science so important to the peace
and happiness of socicty. The laws of a nation form
the most nstructive portion of its history ; and, although
I have devoted myself to write the annals of a declining
monarchy, [ shall embrace the occasion to breathe the
pure and invigorating air of the republic.

The primitive Sovernment of Rome was composed,

Law with some political skill, of an oljcct,ivc

aws of the . . N
Kingsof Rome.  King, a couneil of nobles, and a general

assembly of the people.  War and religiou

were administered by the supreme magistrate ; and he
alone proposed the laws, which were debated in the se-
nate, and finally ratificd or rejected by a majority of
votes in the thirty curiaz or parishes of the city. Romu-
lus, Numa, and Scrvius Tullius, are cclebrated as the
most ancient legislators ; and cach of them claims his .
peculiar part in the threefold division of Furisprudence.
The laws of marriage, the education of children, and the
authtority of parents, which may seem to draw theirorigin
from nature itself, are ascribed to the untutored wis-
dom of Romulus. The law of nations and of religious
worship, which Numa introduced, was derived from his
nocturnal converse with the nymph Egeria. The civil
law is attributed to the experienceof Servius ; he balanc-
ed the rights and fortunes of the seven classes of citizens,
and guarded by fifty new regulations the observance of
contracts and the punishment of crimes. The state,
which he had inclined towards a democracy, was changed
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by the last Tarquin into lawless despotism ; and when
the kingly office was abolished, the patricians en-
grossed the benefits of frcedom. The royal laws became:
odious or obsoletc; the mysterious deposit was silently
preserved by the priests and nobles; and at the cnd of
sixty years the citizens of Rome still complained that
they were ruled by the arbitrary sentence of the magis-
trates.  Yet the positive institutions of the kings had
blended themsclves with the public and private manners *
of the city ; some fragments of that wencrable jurispru-
dence were compiled by the diligence of antiquarians;
and above twenty texts still speak the rudeness of the
Pelasgic idiom of the Latins.

I shall not repeat the well-known story of the Decem-
virs, who sullicd by their actions the  gpe  Pweive
honour of inscribing cn brass, or wood, Tables of the
or ivory,.the Twelve Tebles of the Ro- Decemsirs.
man laws. They were dictated by the rigid and jea-
lous- spirit of an aristocracy which had yiclded with
reluctance to the just demands of the people. But the
substance of the Twelve'lables was adapted to the state off
the city, and the Romans had emerged from barbarism
since they were capable of studying gnd embracing the
institutions of their more enlightened neighbowrs. A
wise Ephesian was driven by envy from his native coun-
try : before he could reach the shoresof Latium, he had
observed the various forms of human nature and civil
society ; he imparted his knowledge to the legislators
of Rome, and a statue was crected in the forum to the
perpetual memory of Hermodorus.  The names and di-
visions of the copper money, the sole coin of the infant
statc, were of Dorian origin ; the harvests of Campania
and Sicily relieved the wants of a people whose agricul-
ture was often interrupted by war and faction ; andsince
the trade was establisﬁcd, the deputies who sailed from
the Tiber might retarn from the same harBours with a
more precious eargo of political wisdom. The colonies
of Great Greece had transported and improved the arts
of their mother-country. Cuma and Rhegium, Crotona
and Tarentum, Agrigentum and Syracuse, were in the
rank of the most flourishing cities. ~The disciples of
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Pythagoras applied philosophy to the use of government,
the unwritten laws of Charondas accepted the aid of
poctry and music, and Zaleucus framed the republic of
the Locrians, which stood without alteration above two
hundred years. From a similar motive of national pride,
both Livy and Dionysius are willing to believe that the
deputies of Rome visited Athens under the wisc and
splendid administration of Pericles, and the laws of Solon
were transfused into the Twelve Tables. If such an
embassy had indeed been received from the barbarians
of Hesperia, the Roman name would have been familiar
to the Grecks before the rcign of Alexander, and the
faintest cvidence would have been explored and cele-
brated by the curiosity of succeeding times. But the
Athenian monuments are silent, nor will it seem credible
that the patricians should undertake a long and perilous
navigation to copy the purest mpdelof a democracy. In
the comparison of the tables of Solon with those of the
Decemvirs, some casual resemblance may be found ;
some rules which fature and rcason have revealed to
every socicty ; some proofs of a common descent from
Egypt or Pheenicia. ﬁut in all the great lines of public
and private jurisprudence, the legislators of Rome and
Atheng appear to be strangers or adverse to cach other.

Whatever might be the origin or the merit of the

Their Charne- 1 Welve Tables, they obtained among the
ter and Influ- Romans that blind and partial reverence
ence. which the lawyers of every country
deljfht to bestow on their municipal institutions. The
study is recommended by Cicero as equally pleasant and
instryctive. ¢ They amuse the mind by the remem-
¢ bramce of old words, and the portrait of ancient
manners; they inculcate the soundest principles of
government and morals; and I am not afraid to
affirm that the brief composition of the Decemvirs
surpasses in genuine value the libraries of Grecian phi-
losophy.” ¢ How admirable,” says Tully, with honest
or affected prejudice, ¢ is the wisdom of our ances-
‘ tors ! “Pe alone are the masters of civil prudence,
‘ and our superiority is the more conspicuous if we
*“ deign to cast our eyes on the rude and almost
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« ridiculous jurisprudence of Dracon, of Solon, and of
“ Lycurgus.” he Twelve Tables were committed
to the memory of the young and the meditation of
the old; they were transeribed and illustrated with
learned diligence : they had escaped the ﬂq.n}es of the
Gauls, they subsisted in the age of Justinian, and
their subscquent loss has been im%arfectly restored by
the labours of modern critics. But although these
venerable monuments were considered as the rule of
right and the fountain of justice, they were over-
whelmed by the weight and \rariet{e of new laws,
which, at the end of five centuries, became a griev-
ance more intolerable than the vices of the city. Three
thousand brass plates, the acts of the senate and people,
were deposited in the capitol ; and some of the acts, as
the Julian law against extortion, surpassed the number
of a hundred chapters. The Decemvirs had neglect-
ed to import the sanction of Zaleucus, which so long
maintained the integrity of his republic. A Locrian,
who proposed any new law, stood X))"th in the assembly
of the pcople with a cord round his neck, and if the
law was rejected, the innovator was instantly strangled.
The Decemvirs had been named, and their tables
were approved, by an assembly of the
centurics, in whic{: riches preponderat-
cd against numbers. To the first class of
Romans, the proprietors of one hundred thousand pounds
of copper, ninety-eight votes were assigned, and onl
ninety-five were left for the six inferior classes, distri-
buted according to their substance by the artful policy
of Servius. But the tribunes soon established a
more specious and popular maxim, that every citizen
has an equal right to cnact the laws which he is bound
to obey. Instead of the centurics, they convened the
tribes; and the patricians, after an impotent struggle,
submitted to the decrees of an assembly in which tﬁeir
votes were confounded with those of the meanest ple-
beians.  Yet as long as the tribes successively passed
over narrow bridges, and gave their voices aloud, the
conduct of each citizen was exposed to.the eyes and
ears of his friends and countrymen. The insolvent debt-

Laws of the
People.
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.« consulted the wishes of his creditor; the client would
tave blushed to oppose the views of his patron: the
seneral was followed by his veterans, and the aspect
of a grave magistrate was a living lesson to the multi-
rude. A new method of secret ballot abolished the in-
Huence of fear and shame, of honor and interest; and
:he abuse of freedom accelerated the progress of anarchy
md despotism.  The Romans had aspired to be equal;
thev were levelled by the equality of servitude, and the
dictates of  Augustus were paticntly ratified by the for-
mal eonsent of the tribes or centuries.  Once, and once
only, he experienced a sincere and strenuous opposi-
tion.  His subjectshad resigned all political liberty ; they
defended the freedom of domestie life. A law which
vnforeed the obligation and strengthened the bonds of
marringe was clamorously rejected ; Propertiug in the
arms of Delia, applauded the victory of licentious love;
ol the project of reform was suspended till a new and
more tractable generation had arisen in the world. Such
an example was hot necessary to instruet a prudent
nsurper of the mischief of popular assemblies ; and their
abolition. which Augustus had silently prepared, was
accomplished without resistance, and almost without
notice, on the accession of his successor.  Sixty thou-
stid plebeian legislators, whom numbers made formi-
dable and poverty secure, were supplanted by six hun-
dred senators, who held their honours, their fortunes,
and their lives by the clemeney of the emperor.  The
loss of executive power was alleviated by the gift of
fegislative  anthority ; and Ulpian wmight assert, after
X the practice of two hundred years, that
Desreenofthe 11 deerees of the senate obtained the
Senate, :
force und reality of laws.  In the times
of frecdom  the resolves of the people had often been
dictated by the passion or error of the moment: the
Cornelian, Pompeian, and Juhan laws were adapted by
a single hand to the prevailing disorders ; but the se-
nute, under the reign of the Cewesars, was camposed of
ugistrates and lawyers, and in questions of private
Jurisprudence the integrity of their judgment was sel-
dom perverted by fear or interest. i
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The silence or ambiguity of the laws was supplied by
the occasional edicts of those magistrates .
who were invested with the honoursof podicts of the
the state. This ancient prerogative of '
the Roman kings was transferred in their respective
offices to the consuls and dictators, the censors and
prators 3 and a similar right was assumed by the
tribunes of the people, the cdiles, and the proconsuls.
At Rome, and in the provinces, the duties of the sub-
ject and the intentions of the governor were proclaim-
ed; and the civil jurisprudence was reformed by the
annual edicts of the supreme judge, the prator of the
eity.  As soon as he ascended his tribunal, he announc-
od by the voice of the crier, and afterwards inscribed
on a white wall, the rules which he proposed to follow
in the decision of doubtful cases, and the reliet which
his equity would afford from the precise rigour of an-
cient statutes. A principle of diserction more congenial
to monarchy was introduced into the republic; the
art of respecting the name and eluding the eflicacy of
the laws was improved by successive pretors; subtle-
ties and fictions were invented to defeat the plainest
meaning  of the Decemvirs 5 and where the end was
<alutary, the means were frequently absurd. The se-
eret or probable wish of the dead was suffered to pre-
vail over the order of succession and the forms of testa-
ments; and the claimant, who was excluded from the
character ot heir, accepted with equal pleasure from an
indulgent praetor the possession of the goods of his late
kinsman or benefactor.  In theredress of private wrongs,
compensations and fines were substituted to the absolute
rigour of the Twelve Tables; time and space were *an-
nihilated by fanciful suppositions; and the plea of
youth, or fraud, or violence, annulled the obligation or
excused the performance of an inconvenient contract.
A jurisdiction thus vague and arbitrary was exposed to
the most dangerous abusc ; the substance, as well as
the form of justice, were often sacrificed to the preju-
dices of virtue, the bias of landable affection, and the
grosser seductions of interest or resentment. But the
errors or viees of each preetor expired with his annual
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office ; such maxims alone as had been approved by
reagon and practice were copied by succeeding judges;
the rule of proceeding was defined by the solution of
new cases; and the temptations of injustice were re-
moved by the Cornelian law, which compelled the pra-
tor of the year to adhere to the letter and spirit of his
first proclamation. It was reserved for the curiosit
and learning of Hadrian to accomplish the design whicg;
had been conceived by the genius of Casar ; and the pre-
torship of Salvius Julian, an eminent lawyer, was im-
The Pernetual mortalised by the composition of the Per-
Edier, T petual Edict. This well-digested code
was ratified by the.emperor and the sc-
nate ; the long divorce of law and equity was at length
reconciled; and, instead of'the Twelve Tables, the Perpe-
tual Kdict was fixed as the invariable standard of civil
Jjurisprudence.
From Augustus to Trajan, the modest Cesars were
Constivati content to promulgate their cdicts in the
ofthe Emporere,  VArious characters of a Roman magis-
trate; and in the decrees of'the senate the
epistles and orations of the prince were respectfully in-
serted. Hadrian appears to have been the first who
assumed without disguise the plenitude of legislative
power. And this innovation, so agreeable to his active
mind, was countenanced by the patience of the times and
his long absence from the seat of government. The same
policy was embraced by succeeding monarchs, and
according to the harsh metaphor of Tertullian, * the
gloomy and intricate forest of ancient laws was cleared
away by the axe of royal mandates and constitutions.”
During four centuries, from Hadrian to Justinian, the
public and private jurisprudence was moulded by the
will of the sovereign, and .few institutions, cither hu-
man or divine, were permitted to stand on their former
basis. The origin of Imperial legislation was concealed
by the darkness of ages and the terrors of armed despot-
ism ; and a double fiction was proga%?ted by the ser-
vility, or perhaps the ignorance, of the civilians who
basked in the sunshine of the Roman and Byzantine
courts. 1. To the prayer of the ancient Cemsars the
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people or the senate had sometimes granted 2 personal
exemption from the obligation and penalty of particu-
lar statutes, and each indulgence was an act of juris-
diction exercised by the republic over the first of her
citizens. His humble privilege was at length trans-
formed into the prerogative of a tyrant ; and the Latin
cxpression of ¢ released from the l{nvs" was supposed to
exalt the emperor above all human restraints, and to
leave his conscience and rcason as the sacred measure of
his conduct. 2. A similar dependance was implied in
the decrees of the scnate, which in every reign defined
the titles and powers of an elective magistrate. But it
was not before the ideas and even the language of the
Romans had been corrupted, that a royaff law, and an
irrevocable gift of the people, were created by the fancy
of Ulpian, or more probably of Tribonian himself ; and
the origin of Imperial power, though false in fact and
slavish 1n its consequence, was supported on & principle
of freedom and justice. ¢ The pleasure of the emperor
“ has the vigour and effect of law, sincethe Roman peo-
“ ple, by the royal law, have transferred
* to their prince the full extent of their
“ own power, and sovereignty.” The will
of asingle man,of a child perhaps, was allowed to prevail
over the wisdom of ages and the inclinations of millions,
and the degenerate Greeks were proud to declare that
in his hands alone the arbitrary cxercise of legislation
could be safely deposited. ¢ What interest, or passion,”
exclaims Theophilus in the court of Justinian, * can
“ reach the calm and sublime elcevation of the monarch ?
“ he is alrcady master of the lives and fortunes of his
‘“ subjects, and those who have incurred his displeasurce
“arc already numbered with the dead.” Disdaining
the language of flattery, the historian may confess, that
in questions of private jurisprudence, the absolute sove-
reign of a great empire can seldom be influenced by an
personal considerations. Virtue, or even reason, will
suggest to his impartial mind that he is the guardian of
cc and equity, and that the interest of society is
mseparably connected with his own. Under the weakest
and most vicious reign, the seat of justice was filled by

Their Legisla-
tive Power,
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the wisdom and integrity of Papinian and Ulpian, and
the purest materials of the Code and Pandects are in-
scribed with the names of Caracalla and his ministers.
The tyrant of Rome was sometimes the benefactor of
the provinces. A dagger terminated the crimes of
Domitian, but the pru%lencc of Nerva confirmed his
acts, which, in the joy of their deliverance, had been
rescinded by an indignant senate.  Yet
in the resenpts, replies to the consulta-
tions of the niagistrates, the wisest of princes might be
deceived by a partial exposition of the case. And
this abuse, which placed their hasty decisions on
the same level with mature and deliberate acts of legis-
lation, was ineffectually condemned by the sense and
example of Trajan. The reseripts of the emperor, his
grants and decrees, his edicts and pragmatic sanctions,
were subseribed in purple ink, and transniggwd to the
provinces as gencral or special laws, which e magis-
trates were bound to exccute and the people to  obey.
But as their number continually multiplied, the rule of
obedience became cach day more doubtful and obscure,
till the will of the sovercign was fixed afifl ascertained in
the Gregorian, the Hermogenian, and the Theodosian
codes. The two first, of which some fiagments have es-
caped, were framed by two private lnwyers to preserve the
constitutions of the Pagan emperors from Hadrian to
Constantine. The third, which is still extant, was digest-
ed in sixteen books by the order of the younger Theodo-
siug, to consecrate the laws of the Christian princes from
Constantine to his own reign.  But the three codes ob-
tained an cqual authority m the tribunels, and any act
which was not included in the sacred deposit might be
disregarded by the judge as spurious or obsolete.
Among savage nations the want of letters is imper-
?cctly supplied by the use of visible
signs, which awaken the attention and
. perpetuate the remembrante of any pub-
lic or private transaction. The jurisprudence of the
first Romans exhibited the.scenes of a pantomime ; the
words were adapted to the gestures, and the slightest
error or neglect in the forms of proceeding ‘was suffi-

Their Rescripts.

Forms of the
Roman Law.
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cient to annul the substance of the fairest claim. The
communion of the marriage life was denoted by the ne-
cessary clements of fire and water ; and the divorced
wife resigned the bunch of keys, by the delivery of
which she had been invested with the government of
the family. The manumission of a son or a slave was
performed by turning him round with a gentle blow
on the cheek ; a work was prohibited by the casting of a
stone ; prescription was interrupted by the breaking of
a branch ; the clenched fist was the symbol of a pledge
or deposit; the right hand was the gift of faith and
confidence. The indenture of covenants wasa broken
sttaw; weights and scales were introduced into every
payment ; and the heir who accepted a testament was
sometimes obliged to snap his fingers, to cast away his
garments, and to leap an(? dance with real or affected
transport. If a citizen pursued any stolen goods into a
neighbour’s house, he concealed his nakedness with a
linen towel, and hid his face with 2 mask or basin, lest
he should encounter the cyes of avirginer a matron. In
a civil actian, the plaintHf touched the ear of his wit-
ness, seized his rehretant adversary by the neck, and
implored, in solemn lamentation, the aid of his fellow-
citizens. The two competitors grasped each other's
hand as if they stood prepared for combat before the
tribunal of the prwxtor; {le commanded them to produce
the object of the dispute ; they went, they returned
with measured steps, and a clod of carth was cast at his
fect to represent the ficld for which they contended.
'This occult science of the words and actions of law was
the inheyitance of the pontiffs and patricians. Like the
Chaldean astrologers, they announced to their clignts
the days of business and repose ; these important trifles
were Interwoven with the religion of Numa; and after
the publication of the Twelve Tables the Roman people
was still enslaved by the ignorance of judicial proceedings.
The treachery of some plebeian officers at length re-
vealed the profitable mystery ; in a more enlightencd
age the legaY actions were derided and observed, and the
same untiquity which sanctified the practice, obliterated
the use and meaning of this primitive language.
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A more liberal art was cultivated, however, by

Succession of the sages of Rome, who, in a stricter
the Civil Lawe sense, may be considered as the authors
yers. of the civil law. The alteration of the
idiom and manners of the Romans rendered the style of
the Twelve Tables less familiar to each rising gene-
ration, and the doubtful passages were imperfectly ex-
plained by the study of legal antiquarians. To define
the ambiguities, to circumscribe the latitude, to apply
the principles, to extend the ¢onsequences, to reconcile
the real or apparent contradictions, was a much nobler
and more important task ; and the province of legisla-
tion was silently invaded by the expounders of ancient
statutes. Their subtle intcrpretations concurred with
the equity of the preetor to reform the tyranny of the
darker ages ; however strange or intricate the means, it
was the aim of artificial jurisprudence to restore the
simple dictates of naturc.and reason, and the skill of
private citizens was usefully employed to undetmine the
public institutioys of their country. The revolution
of almost onc thousand years, from the T'welve Tables
to the reign of Justinian, may be divided into three
periods almost equal in duration, and distinguished from
cach other by the mode of instruction and the charac-
ter of the civilians. Pride and ignorance contributed,

The First e during the first period, to confine within
tiod A U. C. narrow limits the science of the Roman

' ' law. On the public days of market or
assembly, the masters of the art were seen walking in the
forum, ready to impart the needful advice to the meanest
of their fellow-citizens, from whose votes, on a future
occasion, they might solicit a grateful return. As their
f'ears and honours increased they scated themsclves at
1ome on a chair orthrone, to expect, with patient gravity,
the visits of their clients, who at the dawn of day,
from the town and country, began to thunder at their
door. The duties of social life and the incidents of
judicial procecding were the ordinary subjects of these
consultations, and the verbal or wnitten opinion of the
Juris-consults was framed according to the rules of pru-
dence and law. The youths of their own order and
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family were permitted to listen ; their children enjoyed
the benefit of more private lessons, and the Mucian race
was long renowned for the hereditary knowledge of the
civil law. The second period, the learned
and splendid age of jurisprudence, may  Second Pe
be extended from the birth of Cicero e48-9ss. =
to the reign of Severus Alexander. A
system was formed, schools were instituted, books were
composed, and both the living and the dead became
subscrvient to the instruction of the student. The tri-
partiteof /Elius Patus, surnamed Catus, or the Cunning,
was preserved as the oldest work of jurisprudence. Cato
the censor, derived some additional fame from his legal
studies and those of his son : the kindred appellation of
Mucius Scxevola was illustrated by three sages of the
law ; but the perfection of the science was ascribed to
Servius Sulpicius, their disciple, and the friend of
Tully ; and the long succession, which shone with equal
lustre under the republic and under the Caesars, is finall
closed by the respectable characters of Papinian, of l’auK
and of Ulpian. Their names, and the various titles of
their productions, have been minutely preserved, and
the cxample of Labeo may suggest some idea of their
diligenee and fecundity. %hat eminent lawyer of the
Augustan age divide({ the year between the city and
country, between business and composition; and four
hundred books are cnumerated as the fruit of his retire-
ment. Of the collections of his rival Capito, the two
hundred and fifty-ninth book is expressly quoted; and
few teachers could deliver their opinions in less than a
century of volumes. In the third period,  Tnird period
between the the reigns of Ale cr and A. U.C. 988—
Justinian,the oraclesof jurisprudence were -
almost mute. The measure of curiosity had been filled ;
the throne was occupied by tyrants and barbarians ; the
active spirits were diverted by religious disputes; and
the professors of Rome, Constantinople, and Berytus,
were humbly content to repeat the lessons of their more
enlightened predecessors.  From the slow advances and
rapid decay of these legal studies, it may be inferred that
they require a state of peace and refinement. From the
2



14

multitude of voluminous civilians who fill the interme-
diate space, it is cvident that such studies may be pursued,
and such works may be performed, with a common share
of judgment, experience, and industry. The {gemus of
Cicero and Virgil was more sensibly felt, as each revolv-
ing age had been found incapable of producing a simi-
lar or asecond ; but the most eminent teachers of the
law were assured of leaving disciples equal or superior
to themselves in merit and reputation.

The jurisprudence, which had been grossly adapted to
the wants of the first Romans, was polished
and improved in the seventh century of
the city by the alliance of Grecian philo-
sophy. The Scavolas had been taught by use and experi-
ence ; but Servius Sulpicius was the first civilian who
established his art on a certain and general theory. For
the discernment of truth and falschood he applied, as an
infallible rule, the logic of Aristotle and the stoics, re-
duced particular cages to general prineiples, and diflused
over the shapelessemass the light of order and eloquence.
Cicero, his contemporary and friend, declined the repu-
tation of a professed lawyer ; but the jurisprudence of
his country was adorned by his incomparable genius,
which converts into gold cevery object that it touches.
After the example of Plato, he composed a republic ;
and, for the use of his republic, a treatise of laws, in
which he labours to deduee, {from « eclestial origin, the
wisdom and justice of the Roman constitution. The
whole universe, according to his sublime hypothesis,
forms onc immense commonwealth : gods and men,
who participate of the same essence, are members of the
samg community ; reasgq preseribes the law of nature
and nations ; and all positive institutions, however mo-
dificd by accident or custom, are drawn from the rule of
right, which the Deity has inscribed on every virtuous
mind.  From these philosophical mysterics he mildl
excludes the scepties who refuse to believe, and the epi-
curcans who are unwilling o act. The latter disdain
the care of the republic : he advises them to slumber in
their shady gardens.  But he humbly entreats that the
new academy would be silent, since her hold objections

Their philo-
sophy.
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would too soondestroy the fair and well-ordered structure
of his lofty system. Plato, Aristotle, and Zeno he repre-
sents as the only teachers who arm and instruct a citizen
for the duties of social life.  Of these, the armour of the
Stoics was found to be of the firmest temper ; and it was
chiefly worn, both for use and ornament, in the schools
of jurisprudence. From the portico the Roman civil-
ians learned to live, to reason, and to dic : but they
imbibed in some decree the prejudices of the sect ; the
love of paradox, the pertinacious habits of dispute, and
a minute attachment to words and verbal distinctions.
The superiority of form to matter was introduced to as-
certain the right of property : and the equality of crimes
is countenanced by an opinion of Trebatius, that he who
touches the ear touches the whole body ; and that he
who steals from an heap of corn or a hogshead of winc is
guilty of the entire theft. :

Arms, cloquence, and the study of the civil law, pro-
moted a citizen to the honours of the
Roman state ; and the three professiens
were sometimes more conspicuous by their union in the
same character. In the composition of the cdict, a
Iearned prator gave a sanction and preference to his
private sentiments : the opinion of a censor, or a consul,
was entertained with respect: and a doubtful interpre-
tation of the laws might be supported by the virtues or
triumphs of the civilian. The patrician arts were long
protected by the veil of mystery ; and in more enlight-
cned times the freedom of inquiry established the gene-
ral principles of jurisprudence. Subtle and intricate
cases were clucidated by the disputes of the forum ;
rules, axioms, and definitions were admitted as, the
genuine dictates of reason ; and the consent of the legal
professors was interwoven into the practice of the tri-
bunals.  But these interpreters could neither enact nor
execute the laws of the republic ; and the judges might
disregard the authority of Scavolas themselves, which
was often  overthrown by the eloquence or sophistry
of an ingenious pleader. Augustus and Tiberius
were the first to adopt, as an uscful cngine, the
science of the civilians; and their servile 1a§ours ac-

Authority.
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commodated the old system to the spirit and views of
despotism. Under the fair pretence of securing the
dignity of the art, the privilege of subscribing legal
and valid opinions was confined to the sages of senator-
ian or equestrian rank, who had been previously approv-
ed by the judgment of the prince ; and this monopoly
prevailed, till Hadrian restored the freedom of the pro-
fession to every citizen conscious of his abilities and
knowledge. The discretion of the prator was now
governcd by the lessons of his teacﬁers-, the judges
were enjoined to obey the comment as well as the text
of the law; and the use of codicils was a memorable
innovation, which Augustus ratified by the advice of
the civilians.

The most abolute mandate could only require that the
judges should agree with the civilians, if
the civilians agrecd among themselves.
But positive institutions arc often the result of custom
and prejudice ; laws and language are ambiguous and
arbitrary ; where,reason is incapable of pronouncing,
the love of argument is inflamed by the envy of rivals,
the vanity of masters, the blind attachment of their
disciples ; and the Roman jurisprudence was divided
by ts)l(: once famous scets of the Proculians and Sabi-
mans. Two sages of the law, Ateius Capito and An-
tistiug Labeo, adorned the peace of the Augustan age ;
the former distinguished by the favour of the sovereign,
the latter more illustrious by his contempt of that fa-
vour, and his stern though harmless opposition to the
tyrant of Roman. Their legal studies were influenced
by the various colours of their temper and principles.
l.abeo was attached to the form of the old republic ;
his rival embraced the more profitable substance of the
rising monarchy. But the (Esposition of a courtier is
tame and submissive ; and Capito seldom presumed to
deviate from the sentiments, or at least from the words,
of his predesassors : while the bold republican pursued
his indepcndent ideas without fear of paradox or inno-
vations. The frecedom of Labeo was enslaved, however,
by the rigour of his own conclusions, and he decided,
according to the letter of the law, the same questions

Sects.



17

which his indulgent competitor resolved with a latitude
of equity more suitable to the common sense and feel-
ings of mankind. Ifa fair exchange had been substi-
tuted to the payment of money, Capito still considered
the transaction as a legal sale ; and he consulted nature
for the age of puberty, without confining his definition
to the precise period of twelve or fourteen years. This
opposition of sentiments was propagated in the writings
and lessons of the two founders ; the schools of Capito
and Labco maintained their inveterate conflict from
the age of Augustus to that of Hadrian ; and the two
sects derived their appellations from Sabinus and Pro-
culus, their most cele{w)rated teachers. The names of
Cassians and Dcgasians were likewise applied to- the
same partics ; but, by a strange reverse, the popular
causc was in the hands of Pegasus, a timid slave of Do-
mitian, while the favourite of the Caesars was represented
by Cassius, who gloried in his descent from the patriot
assassin. By the perpetual edict, the controversics of
the sccts were in a great measure detesmined.  For that
important work, the emperor Hadrian preferred the
chief of the Sabinians; the friends of monarchy pre-
vailed; but the moderation of Salvius Julian insensibl
reconciled the victors and the vanquished. Like the
contemporary philosophers, the lawyers of the age: of
the Antonines disclaimed the authority of a master,
and adopted from every system the most probable doc-
trines. But their writings would have been less volu-
minous had their choice been more unanimous. The
conscience of the judge was perplexed by the number
and weight of discordant testimonies, and every sen-
tence that his passion or interest might pronounce, was
justified by the sanction of some vencrable name. An
indulgent edict of the younger Theodosius excused him
from the labour of comparing and weighing their argu-
ments. Iive civilians, Caius, Papinian, Paul, Ulpian,
and Modestinus, were established as the oracles of juris-
prudence : a majority was decisive ; but if their opi-
nions were equally divided, a casting vote was ascribed
to the superior wisdom of Papinian.

When Justinian ascended the throne, the reformation
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of the Roman jurisprudence was an arduous but in-
. dispensable task. In the space of ten
Reformation . . . .
of the Roman centuries, the infinite varicty of laws and
law by Justi- equal opinions had filled many thousand
nian, &-D- 827y oJumes, which no fortune could pur-
chaseand nocapacity could digest. Bookscould not easily
befound ; and thejudges, poor in the midstof riches, were
reduced to the exercise of their illiterate diseretion. The
subjects of the Gireek provinces were ignorant of the lan-
guage that disposed of their lives and propertics ; and
the barbarous dialect of the Latins was imperfectly studied
in the academics of Berytus and Constantinople.  As an
Hlyrian soldier, that idiom was familiar to the infancy
of Justinian ; his youth had been instructed by the lessons
of jurisprudence, and his imperial choice sclected the
most learned civilians of the Kast, to labour with their
sovereign in the work of reformation. The theory of
professors was assisted by the practice of advocates and
the cxperience of magistrates ; and the whole undertak-
o ing was animated by the spirit of” Tri-
Tribonian, bonian. This extraordinary man, the
A. D. 527546, ) )
object of so much praise and censure, was
a native of Side in Pamphylia ; and his genius, like that
of Bacon, embraced, as his own, all the business and
knowledge of the age.  “I'ribonian composed, both in
prose and verse, on a strange diversity of curious and ab-
struse subjects—a double panegyricof Justinian and the
life of the philosopher Theodotus; the nature of happi-
ness and the duties of government ; Hower's catalogue
and the four-and-twenty sorts of metre ; the astronomi-
cal canon of Ptolemy ; the changes of the months ; the
houses of the planets ; and the harmonic system of the
world. To the literature of Gireece he added the use of
the Latin tongue ; the Roman civilians were deposited
in his library and in his mind ; and he most assiduousl
cultivated those arts which opened the road of wealth
and preferment. From the bar of the prctorian pracfects
he raised himself to the honours of quastor, of consul,
and of master of the oflices: the council of Justinian
listened to his cloquence and wisdom, and envy was
mitigated by the gentleness and affability of his manners.
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The reproaches of impiety and avarice have stained the
virtues or the reputation of Tribonian. In a bigoted
and persecuting court, the principal minister was accused
of a secret aversion to the Christian faith, and was sup-

vosed to entertain the sentiments of an Atheist and a
{’agan, which have been imputed, inconsistently enough,
to the last philosophers of Greece. His avarice was
more clearly px'ovedp and more sensibly felt. If he were
swayed by gifts in the administration of justice, the ex-
ample of Bacon will again occur ; nor can the merit of
Tribonian atone for his basencss, if he degraded the sanc-
tity of his profession ; and if laws weregvery day enact-
¢ed, modified, or repealed, for the base consideration of
his private cmolument. In the sedition of Constantino-
ple, his removal was granted to the clamours, perhaps
.to the just indignation, of the peoch : but the quastor
was speedily restored, and, till the hour of his death, he
possessed, above twenty years, the favor and confidence
of the emperor.  His passive and dutiful submission has
heen honoured with the praise of Justinian himself,
whose vanity was incapable of discerning how often that
submission degencrated into the grossest adulation.
Tribonian adored the virtues of his gracious master ; the
carth was unworthy of such a prince ; and he “affecte
a pious fear, that Justinian, like Elijah or Romulus,
would be snatched into the air, and translated alive to
the mansions of celestial glory.

If Cxesar had achicved the reformation of the Roman
Jaw, h.is creative genius, enli htcncsl by The Code of
retlection and study, would have given  Justinian, A. D.
to the world a purc and original system fﬁ%}”‘ﬁg:ﬂ{i"g:
ofjurisprudence. Whatever ﬁattery might
suggest, the emperor of the Kast was afraid to establish
his private judgment as the standard of equity : in the
possession of legislative power, he borrowed the aid of
time and opinion ; and his laborious compilations are
guarded bytgesagcsandlcgislators of past times. Instead
of'a statue cast in a simple mould by the hand of an ar-
tist, the works of Justinian represent a tesselated pave-
‘ment of antique and costly, but too often of incoherent
fragments. In the first year of his reign, he directed
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the faithful Tribonian, and nine learned associates, to
revise the ordinances of his predecessors, as they were
contained, since the time of Hadrian, in the Gregorian,
Hermogenian and Theodosian codes ; to purge the
errors and contradictions, to retrench whatever was
obsolete or superfluous, and to sclect the wise and
salutary laws best adapted to .the practice of the
tribunals and the use of his subjects. The work
was accomplished in fourteen months ; and the twelve
books or tables, which the new decemvirs produced,
might be designed to imitate the labours of their
Roman predecessors. The new code of Justinian was
honoured with his name, and confirmed by his royal
signature : authentic transcripts were multiplied by the
pens of notaries and seribes ; they were transmitted to the
magistrates ofthe Luropean, the Asiatic, and afterwards
the African provinces : and the law of the empire was
proclaimed on solemn festivals at the doors of c{:urches.
A more arduous operation was stillbehind: to extractthe
spirit of jurisprudence from the decisionsand conjectures,
tﬁcquestions and disputes, of the Romancivilians. Seven-
teen lawyers, with Tribonian at their head, were ap-
pointed by the emperor to exercise an absolute jurisdic-
The Pandects tiom over the works of their predeces-
or Digest, A. D, sors. If they had obeyed his commands
?eoi) 63;,0'53«-. {?, in ten years, J usti.niar‘l Avould havebeen
satisfied with their diligence ; and the

rapid composition of the Digest or Pandects in three
years, will deserve praise or censure, according to the
merit of the execution.  Fron: the library of Tribonian
they chose forty, the most eminent civilians of former
times : two thousand treatises were comprised in an
abridgment of fifty books; and it has been carefully re-
corded that three millions of lines or sentences were re-
duced, in this abstract, to the moderate number of one
hundred and fifty thousand. The edition of this great
work was delayed a month after that of the Institutes ;
and it seemed reasonable that the clements should pre-
cede the digest of the Roman law. As soon as the
emperor had approved their labours, he ratified, by his
legislative power, the speculations of these private ci-
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tizens : their commentaries on the Twelve Tables, the
Perpetual Edict, the laws of the people, and the decrees
of the senate, succeeded to the “authority of the text ;
and the text was abandoned as an useless, though ve-
nerable, relic of antiquity. The Code, the Pandects,
and the Institutes, were declared to be the legitimate
system of civil jurisprudence ; they alone were admitted
in the tribunals, and they alone were taught in the
academies of Rome, Constantinople, and Berytus.- Justi-
nian addressed to the senate and provinces his eternal
oracles ; and his pride, under the mask of piety, ascribed
the consummation of this great design to the support
and inspiration of the Deity. Since the Praise

\ : nd
emperor declined the fame and envy of  censure of the
original composition; we can only require {ode and Pan-
at his hands method, choice, and fidelity, eots.

the humble though indispensablc virtues of a com&iler.
Among the various combinations of ideas, it is difficult
to assign any reasonable preference ; but, as the order
of Justinian is different in his three works, it is possible
that all may be wrong, and it is certain that two cannot
be right. In the sclection of ancient laws, he secrs to
have viewed his predecessors without jealousy and
with equal regard : the serics could not ascend above
the reign of Hadrian, and the narrow distinction of Pa-
ganism and Christianity, introduced by the superstition
of Theodosius, had been abolished {y the consent of
mankind. But thejurisprudence of the Pandects is cir-
cumsceribed within a period of a hundred years, from
the Perpetual Edict to the deathof Severus Alexander:
the civilians who lived under the first Caesars are scldom
Ecrmittcd to speak, and only three names can be attri-
buted to the age of the Republic. The fuvorite of Justi-
nian, it has been ficreely urged, was fearful of encounter-
ing the light of freedom and the gravity of Roman sages.
Tribonian condemned to oblivion the genuine and native
wisdom of Cato, the Scxvolas, and Sulpicius ; while he
invoked spirits more congenial to his own, the Syrians,
Greeks, and Africans, who flocked to the imperial
court to study Latin as a foreign tongue, and jurispru-
dence as a lucrative profession. But the ministers of
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Justinian were instructed to labour not for the curiosity
of antiquarians, but for the immediate benefit of his suh-
jects. 1t was their duty to select the useful and practi-
cable partsof the Romanlaw ; and the writings of the old
repub{)icans, however curious or excellent, were no long-
cr suited to the new system of manners, religion, and
government. Perhaps, if the preceptors and %riends of
Cicero were still alive, our candour would acknowledge
that, except in purity of language, their intrinsic mert
was excclled by the school of Papinian and Ulpian.
The science of the laws is the slow growth of time and
experience, and the advantage both of method and ma-
terials is naturally assumed by the most recent authors.
The civilians of the reign of the Antonines had studied
the works of their predecessors : their philosophic spirit
had mitigated the rigour of antiquity, simplified the
forms of proceeding, and emerged from the jealousy
and prejudice of the rival sects. The choice of the
authorities that compose the Pandects depended on the
judgment of Tribonian ; but the power of his sovereign
could not absolve him from the sacred obligations of
truth and fidelity. As the legislator of the empire,
Justinian might repeal the acts of the Antonines, or con-
demn, as seditious, the free principles which were main-
tioned by the last of the Roman lawyers. But the exist-
ence of past facts is placed beyond the reach of despot-
ism, and the emperor was guilty of fraud and forgery
when he corrupted the integrity of their text, inscribed
with their venerable names the words and ideas of his
servile reign, and suppressed by the hand of power the
pure and authentic copies of their sentiments. The
changres and interpolations of Tribonian and his collea-
gues are excused by the pretence of uniformity ; buttheir
cares have been insuflicient, and the antinomies, or con-
tradictions of the Code and Pandeets, still excreise the
patience and subtlety of modern civilians.
A rumour dcvoidy of evidence has been propagated by
Lossofthean.  theenemics of Justinian, that thejurispru-
ciemt Jurispru-  denceofancient Rome wasreduced toashes
dence. by the author of the Pandects, from the
vain persnasion that it was now either false or super-
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fluous. Without usurping an office so invidious, the
emperor mi%ht safely commit to ignorance and time
the accomplishment of this destructive wish. Before
the invention of printing and paper, the labour and the
materials of writing could be purchased only by the
rich ; and it may rcasonably be computed that the price
of books was a hundred fold tﬁeir present value.
Copies were slowly multiplied and cautiously renewed:
the hopes of profit tempted the sacrilegious scribes to
crase tEe characters of antiquity, and Sophocles or Ta-
citus were obliged to resign the parchment to missals,
homilies, and the golden legend.  1f such was the fate
of the most beautiful compositions of genius, what sta-
bility could be expected for the dull and barren works
of an obsolete science 7 The books of jurisprudence
were interesting to few, and entertaining to none ; their
value was connceted with present use,and they sunk for
ever ag soon as that use was superseded by the innova-
tions of fashion, superior merit, or public authority. In
the age of peace and learning, betwean Cicero and the
last of the Antonines, many losses had been already sus-
tained, and some luminaries of the school or forum were
known only to the curious by tradition and report.
Three hundred and sixty years of disorder and decay
accelerated the progress of oblivion ; and it may fairly
be preswined, that of the writings which Justinian is ac-
cused of neglecting, many were no longer to be {found
in the libraries of the Kast. The copies of Papinian or
Ulpian, which the reformer had proseribed, were deemed
unworthy of future notice ; the Twelve Tables and prato-
rian edict insensibly vanished ; and the monuments of
ancient Rome wereneglected ordestroyed by the envy,and
ignorance of the Greeks. Iven the Pandects themselves
have escaped with difficulty and danger from the ¢om-
mon shipwreck, and criticism has pronounced that all
the cditions and manuscripts of the West are derived
from onc original. 1t was transcribed at Constantinoplc
in the beginning of the scventh century, was successively
transported by the accidents of war and commerce to
Amalphi, Pisa, and Florence, and is now deposited as a
sacred relic in the ancient palace of the republic.
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It is the first care of a reformer to prevent any future
L . reformation. To maintain the text of the
cgal incon- .
stancy of Justi- Pandects, the Institutes, and the Code, the
nian. use of ciphers and abbreviations was ri-
gorously proseribed ; and as Justinian recollected that
the Perpetual Edict had been buried under the weight
of commentators, he denounced the punishment of
forgery against the rash civilians who should presume
to interpret or pervert the will of their sovereign. The
scholars of Accursius, of Bartolus, of Cujacius, should
blush for their accumulated guilt, unless they dare to
dispute his right of binding the authority of his suc-
cessors and the native frcedom of the mind. But the
cmperor was unable to fix his own inconstancy ; and,
while he boasted of renewing the exchange of Diomede,
of transmuting brass into gold, hc discovered the ne-
cessity of punfying his gold from the mixtures of baser
alloy. Six ycars had not clasped from the publication of
B the Code, before he condemned the im-
thi“@:}g‘_"d‘xt’“ 1°,f perfeet attempt, by a new and more ac-
534, Nov. 16. curate cdition of the same work, which
heenriched with two hundred of his own
laws, and fifty decisions of the darkest and more intricate
points of jurisyrudencc. Every year, or, according to
Procopius, cach day, of his long reign was marked by
some legal innovation.  Many of his acts were rescinded
by himself; many were rejected by his successors ;
many have heen obliterated by time ; but the number
of sixteen Edicts, and one hundred and sixty-eight
TheX Novels, has been admitted into the au-
he Novels, A. D. . ) Y
543 - 536. thentic body of the civil jurisprudence.
. In the opinion of a philosopher superior
to the prejudices of his profession, these incessant, and
for the most part trifling altcrations, can be only ex-
plained by the venal spirit of a prince, who sold without
shame his judgments and his laws. The charge of the
sceret historian is indeed explicit and vehement; but the
sole instance which he produces may be ascribed to the
devotion as well as to the avarice of Justinian. A
wealthy bigot had bequeathed his inheritance to the
church of Kmesa, and its value was enhanced by the
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dexterity of an artist, who subscribed confessions of
debt and promises of payment with the names of the
richest Syrians. They pleaded the established prescrip-
tion of thirty or forty years; but their defence was
overruled by a retrospective edict, which extended the
claims of the church to the term of a century; an edict
so pregnant with injustice and disorder, that, after
serving this occasional purpose, it was prudently abo-
lished 1in the same reign. If candour will acquit the
emperor himself, and transfer the corruption to his
wife and favourites, the suspicion of so foul a vice
must still degrade the majesty of his laws; and the
advocates of Justinian may acknowledge that such
levity, whatsoever be the motive, is unworthy of a
legislator and a man.

Monarchs seldom condescend to become the pre-
ceptors of their subjects; and some .
praise is duc to Justinian, by whose 4 u}feﬁa;,ll"&'(','v'f"g’ij
command an ample system was redue-
ed to a short elementary treatisc. Among the va-
rious institutes of the Roman law, those of Caius were
the most popular in the Kast and West; and their use
may be considered as an cvidence of their merit.
They were sclected by the Imperial delegates, Tribo-
nian, Theophilus, and Dorotheus; and the freedom
and purity of the Antonines was incrusted with the
coarser materials of a degenerate age. The same vo-
lume which introduced the youth of Rome, Con-
stantinople, and Berytus to the gradual study of
the Code and Pandects, is still precious to the historian,
the philosopher, and thc magistrate. The Institutes
of Justinian are divided into four books: they proceed,
with no contemptible method, from, I. Persons, t¢ I1.
Thin?s, and from things to, II1. Actions; and the ar-
ticle IV., of Private wrongs, is terminated by the prin-
ciples of Criminal Laws.

1. The distinction of ranks and persons is the firm-
cst basis of a mixed and limitedp government., . In
France the remains of liberty are kept | of persons
alive by the spirit, the honours, and even Freemen and’
the prejudices, of fifty thousand nobles. ®laver:

3
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Two hundred familics supply, in lincal descent, the se-
cond branchof the Englisﬁ legislature, which maintains,
between the king and commons, the balance of the con-
stitution. A gradation of patricians and plebeians,
of strangers and subjects, has supported the aristocracy
of Genoa, Venice, and ancient Rome. The perfect
cquality of men is the point in which the extremes of
democracy and despotism are confounded, since the
majesty of the prince or people would be oﬁ'em;lcd‘ if
any heads were exalted above the level of their fel-
low-slaves or fellow-citizens. In the decline of ﬂ!c
Roman empire, the proud distinctions of the rcpublic
were gradually abolished, and the reason or instinct of
Justinian completed the simple form of an absolute mo-
narchy.  The emperor could not eradicate the popular
reverence which always waits on the possession of he-
reditary wealth or the memory of famous ancestors.
He delighted to honour with titles and emoluments his
generals; magistrates, and senators; and his precarious
induleences contmunicated some rays of their glory to
the persons of their wives and cbildren.  But in the
eye of the law all Roman citizens were cqual, and all
subjects of the empire were citizens of Rome.  That
inestimable character was degraded to an obsolete and
empty name. The voice of a Roman could no longer
enact his laws, or ercate the annual ministers of his
power; his constitutional rights might have checked
the arbitrary will of a master; and the bold adventurer
from Germany or Arabia was admitted, with cqual [a-
vour, to the civil and military command, which the ci-
tizen alone had been once entitled to assume over the
copquests of his fathers.  The first Caesars had scrupu-
lously guarded the distinction of ingenuous and servile
birth, which was decided by the condition of the mo-
ther; and the candour of the laws was satisfied if her
frecedom could be ascertained, during a single moment,
between the conception and the delivery. The slaves
who were libcratc(r by a gencrous master, immediately
entered into the middle class of libertines or frecdmnen;
but they could never be enfrunchised from the daties of
obedicnce and gratitude: whatever were the fruits of
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their industry, their patron and his family inherited
the third part; or even the whole of their fortune if
they died without children and without a testament.
Justinian respected the rights of patrons; but his in-
dulgence removed the badge of disgrace {from the two
inferior orders of {recedmen: whoever ceased to be »
slave obtained, without reserve or delay, the station of
a citizen; and at length the dignity of an ingenuous
birth, which nature had refused, was created, or sup-
posed, by the omnipotence of the emperor.  Whatever
restraints of age, or forms, or numbers, had been form-
erly introduced to check the abuse of manumissions
and the too rapid increase of vile and indigent Romans,
he finally abolished ; and the spirit of his laws promot-
cd the extinetion of domestic servitude.  Yet the cast-
ern provinces were filled, in the time of Justinian, with
multitudes of slaves, either born or purchased for the
use of their masters; and the price, from ten to seven-
ty picees of gold, was determined by their age, their
strength, and their education.  Dut the hardships of
this dependent state were continually diminished by the
influence of government and religion ; and the pride of a
subject was no longer clated by his absolute dominion
over the life and happiness of his hondsman.

The law of nature instructs most animals to cherish
and cducate their infant progeny. The
law of reason inculeates to the human
species the returns of filiul picty.  Dut
the exclusive, absolute, and perpetual dominion of
their father over his children is peculiar to the Roman
Jjurisprudence, and seems to be coeval with the founda-
tion of the city. The paternal power was institated or
confirmed by Romulus himself; and, after the pracfice
of three centuries, it was inseribed on the fourth table of
the Decemvirs.  In the forum, the senate, or the camp.
the adult son of a Roman citizen enjoyed the public and
private rights of a person: in his father’s house he was
a mere thing; con!’ounded by the laws with the move-
ables, the cattle, and the slaves, whom the capricious
master might alienate or destroy without being respon-
sible to any earthly tribunal. The hand which bestow-

Fathers and Chil-
aren.
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ed the daily sustenance might resume the voluntary
gift, and whatever was acquired by the labour or for-
tune of the son was immediately lost in the prof)erty of
the father. His stolen goods (his oxen or his children)
might be recovered by the same action of theft; and if
either had been guilty of a trespass, it was in his own
option to compensate the damage, or resign to the in-
jured party the obnoxious animal. ~ At the call of indi-
gence or avarice, the master of a family could dispose of
his children or his slaves. But the condition of the
slave was far more advantageous, since he regained, by
the first manumission, his alicnated {reedom: the son
was again restored to his unnatural father; he might be
condemned to servitude a second and a third time, and
it was not till after the third sale and deliverance that
he was enfranchised from the domestic power which
had been so repeatedly abused.  According to his dis-
cretion, a father might chastise the real or imaginary
faults of his children by stripes, by imprisonment, by
exile, by sendirdy them to the country to work in chains
among the meanest of his servants. The majesty of a
parent was armed with a power of life and death; and
the examples of such bloody exccutions, which were
sometimes praiscd and never punished, may be traced
in the annals of Rome, beyond the times of Pompey
and Augustus. Neither age, nor rank, nor the consu-
lar office, nor the honours of a triumph, could exempt
the most illustrious eitizen from the bonds of filial sub-
jection: his own descendants were included in the family
of their common ancestor; and the claims of adoption
were not less sacred or less rigorous than those of nature.
Without fear, though not without danger of abuse, the
Roman legislators had reposed an unbounded confidence
in the sentiments of paternal love; and the oppression
was tempered by the assurance that cach gencration
must succced in its turn to the awful dignity of parent

and master.
The first limitation of paternal power is ascribed to
Limitations ofthe tHC Justice and humanjty of Numa;
paternal Authority. and the maid, who, with his father’s
consent, had espouscd a frceman, was
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protected from the disgrace of becoming the wife of a
slave. In the first ages, when the city was pressed and
often famished by her Latin and Tuscan neighbours,
the sale of children might be a frequent practice; but as
a Roman could not legally purchase the liberty of his
fellow-citizen, the marﬁet. must gradually fail, and the
trade would be destroyed by the conquests of the re-
public. An imperfect right of property was at length
communicated to sons; and the threefold distinction of
profectitious, adventitious, and professional was ascer-
tained by the jurisprudence of the Code and Pandects.
Of all that proceeded from the father he imparted onl

the use, and reserved the absolute dominion; yet, if his
goods were sold, the filial portion was excepted, by a
favorable interpretation, from the demands of the cre-
ditors. In whatever accrued by marriage, gift, or col-
lateral succession, the property was,secured to the son;
but the father, unless egxad been specially excluded,
enjoyed the usufruct during his life.y As a just and
prudent reward of military virtue, the spoils of the
cnemy were acquired, possessed, and bequeathed by the
soldier alone; and the fair analogy was extended to the
emoluments of any liberal profession, the salary of pub-
lic service, and the sacred liberality of the emperor or
the cmpress. The life of a citizen was less exposed
than his fortune to the abuse of paternal power. Yet
his life might be adverse to the interest or passions of
an unworthy father: the same crimes that flowed from
the corruption, were more sensibly felt by the humani-
ty of the Augustan age; and the crucl Erixo, who
whipped his son till he expired, was saved bg' the em-
peror from the just fury of the multitude. The Romen
tather, from the licence of scrvile dominion, was re-
duced to the gravity and moderation of a judge. The
presence and opinion of Augustus confirmed the sen-
tence of exile pronounced against an intentional par-
ricide by the domestic tribunal of Arius. Hadrian
transported to an island the jealous parent, who, like a
robber, had seized the opportunity of hunting, to assas-
sinate a youth, the incestuous lover of his step-mother.
A private jurisdiction is repugnant to the spirit of
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iuonarchy; the parent was again reduced from a judge
to an accuser; and the magistrates were enjoined by
Severus Alexander to hear his complaints and execute
his sentence.  He could no longer take the life of a
son without incurring the guilt and punishment of
wmurder; and the pains of parricide, from which he
had been oxempte(lr by the Pompeian law, were finally
inflicted by the justice of Constantine. The same pro-
1ection was due to cvery period of existence; and rea-
snn must applaud the humanity of Paulus, for imputing
the erime of murder to the father, who strangles, or
starves, or abandons his new-born infant, or exposes
him in a publie place to (ind the mercy which he him-
self had denied. But the exposition of children was
the prevailing and stubborn vice of antiquity: it was
sometimes preseribed, often permitted, almost always
practised with impwnity by the nations who never en-
tertained the Roman ideas of paternal power; and the
dramatic poets, who appeal to the human heart, represent
with inditference a popular eustom which was palliated
by the motives of economy and compassion. If the
tather could subdue his own' feelings, he might escape,
though not the censure, at least the chastisement, of
the laws; and the Roman empire was stained with the
blood of infants, till such murders were included by
Valentinian and his colleagues in the letter and spint
of the Cornelian law.  The lessons of jurisprudence and
Christianity had been insullicient to eradicate this in-
human practiee, till their gentle influence was fortified
by the terrors of capital punishment.
Experienee has proved that savages are the tyrants
Wasbands and ! th(rr.ﬁunulu sex, and that t}‘\c condi-
wives, tion of women is usnally softened by
the retinements of social life.  In the
hope of a robust progeny, Lycurgus had delayed the
season of marriage: it was lixed by Numa at the tender
age of twelve years, that the Roman husband might
educate to his will a pure and obedient virgin. Ac-
cording to the custom of antiquity, he bought his bride
he religiousrites ©f 1Cr parents, and she fulfilled the
Vhe religious rites . . .
. marringe. coemption by purchasing, with three
picces of copper, a just introduction to
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his house and houschold deities. A sacrifice of fruits
was offered by the pontiffs in the presence of ten wit-
nesses; the contracting partics were scated on the same
sheepskin; they tastccf a salt cake of far, or rvice; and
this confarreation, which denoted the ancient food of
Italy, served as an emblem of their mystic union of
mind and body. But this union on the side of the
woman was rigorous and unequal; and she renounced,
the name and worship of her {luther’s house, to embrace
a new servitude, decorated only by the title of adop-
tion: a fiction of the law, ncither rational or elegant,
bestowed on the mother of a family (her proper appel-
lation) the strange characters of sister to her own chil-
dren and of daughter to her husband or master, who
was invested with the plenitude of paternal power.
By his judgment or caprice her behaviour was approv-
ed, or eensured, or chastised; he @xercised the jursdic-
tion of life and death; and it was allowed, that in
cases of adultery or drunkenness, thysentence might be
properly inflicted. She acquired antl inherited for the
sole profit of her lord; and so clearly was woman de-
fined, not as a person, but as a thing, that, if the origi-
nal title were deficient, she might be claimed, like
other moveables, by the use and possession of an entire
year.  Theinclination of the Roman husband discharg-
ed or withheld the conjugal debt, so scrupulously ex-
acted by the Athenian and Jewish laws: but as poly-
gamy was unknown, he could never admit to his bed a
fairer or more favoured purtner.

After the Punic triumphs the matrons of Rome as-
pired to the common benefits of a free - -
and opulent republic: their wishes were  Matrimoniale Con-
gratiied by the indulgence of fathers tract.
and lovers, and their ambition was unsuccessfully re-
sisted by the gravity of Cato the censor. They de-
clined the solemnities of the old nuptials, defeated the
annual prescription by an absence of three days, and,
without losing their name or independence, subscribed
the liberal and dcfinite terms of a marriage contract.
Of their private fortunes, they communicated the use
and secured the property: the estates of a wife could
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band; their mutual gifts were prohibited by the jea-
lousy of the laws; and the misconduct of either party
might afford, under another name, a future subject
for an action of theft. To this loose and voluntary
compact religious and civil rites were no longer essen-
tial, and between persons of a similar rank the apparent
community of life was allowed as sufficient evidence of
their nuptials. The dignity of marriage was restored
by the Christians, who derived all spiritual grace from
the prayers of the faithful and the benediction of the
priest or bishop. The origin, validity, and duties of
the holy institution, were regulated by the tradition of
the synagoguc, the precepts of the Gospel, and the ca-
nons of general or provincial synods; and the con-
science otEg the Christians was awed by the decrees and
censures of their ecclpsiastical rulers.  Yet the magis-
trates of Justinian were not subject to the authority of
the church: the enggeror consulted the unbelieving ci-
vilians of antiqui:?; and the choice of matrimonial
laws in the Code and Pandects is directed by the
earthly motives of justice, policy, and the natural
freedom of both sexes.
Besides the agreement of the parties, the essence of
Liberty and every rational comtract, the Roman
Abuse of Divorce. marriage required the previous appro-
bation of the parents. A father might
be forced by some recent laws to supply the wants of
& mature daughter, but cven his insanity was not ge-
nerally allowed to supersede the necessity of his consent.
The causes of the (Yissolution of matrimony have va-
ricd among the Romans; but the most solemn sacra-
ment, the confarrcation itself, might always be done
away by rites of a contrary tendency. In the first ages
the father of a family might sell his children, and his
wife was reckoned in the number of his children: the
domestic judge might pronounce the death of the of-
fender, or his mercy might expel her from his bed and
house; but the slavery of the wretched female was
hopeless and erpctua{ unless he asserted for his own
convenience the manly prerogative of divorce. The



warmest applause has been lavished on the virtue of
the Romans, who abstained from the exercise of this
tempting privilege above five hundred years; but the
same fact evinces the unequal terms of a connection in
which the slave was unable to renounce her tyrant,
and the tyrant was unwilling to relinquish his slave.
When the Roman matrons became the equal and vo--
luntary companions of their lords, a new jurisprudence
was introduced, that marriage, like other partnerships,
might be dissolved by the abdication of one of the as-
sociates. In three centuries of prosperity and corrup-
tion, this principle was enla.rgeg to frequent practice
and pernicious abuse. Passion, interest, or caprice,
suggested daily motives for their dissolution of mar-
riage; a word, a sign, a message, a letter, the mandate
of a frecdman, declared the separation; the most tender
of human connections was degrgded to a transient so-
cicty of profit or pleasure. According to the various
conditions of life, Eoth sexes altxutely felt the dis-
grace and injury: an inconstant Spouse transferred
her wealth to a new family, abandoning a numerous,
perhaps a spurious, progeny to the paternal authority
and care of her late husband; a beautiful virgin might
be dismissed to therworld, old, indigent, and friendless;
but the reluctance of the Romans, when they were
pressed to marriage by Augustus, sufficiently marks
that the prevailing institutions werolcast favourable to
the males. A specious theory is confuted by this free
and perfect experiment, which demonstrates that the
liberty of divorce does not contribute to happiness and
virtue. The facility of separation would destroy all
mutual confidence, and inflame every trifling dispute:
the minute difference betwcen an hushand and a
stranger, which might so casily be removed, might
still more easily be forgotten; and the matron, who in
five years can submit to the embraces of eight husbands,
must cease the reverence to chastity of her own person.

Insufficient remedies followed with distant an(Y tardy
steps the rapid progress of the evil. The ancient wor-
ship of the Romans afforded a peculiar ,_, ., .

. Limitations of the

goddess to hear and reconcile the com- jiberty of divorce.
plaints of a married life; but her epi-
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thet of viriplaca, the appeaser of husbands, too clear-
ly indicates on which side submission and repentance
were always expected.  Every act of a citizen was sub-
ject to the judgment of the censors; the first who used
the privilege of divorce assigned at their command the
motives of his conduct; and a senator was expelled for
dismissing his virgin spousc without the knowledge or
advice of his friends. Whenever an action was 1insti-
tuted for the recovery of a marriage portion, the prator,
as the guardian of cquity, examined the cause and
the characters, and gently inclined the scale in favor
of the guiltless and injured party. Augustus, who
united the powers of both magistrates, adopted their
different modes of repressing or chastising the licence
of diverce. 'The presence of seven Roman witnesses
was required for the validity of this solemn and deliber-
ate act: if’ any adequae provocation had been given by
the hushand, instead of the delay of two years, he was
compelled to refundfimmediately or in the space of six
months; but if he’ could arraign the manners of his
wife, her guilt or levity was expiated by the loss of the
sixth or cighth part of her marriage portion. The
Christian princes were the first who specified the just
causes of a private divoree; their institutions, (rom Con-
stantine to Justinian, appear to fluctuate between the
custom of the empire and the wishes of the church;
and the author of the novels too frequently reforms the
Jurisprudence of the Code and Pandects. ~ In the most
rigorous laws, a wife was condemned to support a game-
st('r,.a_dr\mknrd, or alibertine, unless he were guilty of
]lmlll.(‘ld(‘, poison, or sacrilege ; in which cuses the
marrtage, as it should seem, might have been dissolved
by the hand of the executioner.  But the sacred right
of' the hushand was invariably maintained to deliver his
name and family from the disgrace of adultery; the
list or mortal sing, cither male or female, was curtailed
and enlarged by successive regulations, and the obsta-
c¢les of Incurable impotence, long absence, and monastic
Rroﬁ}sswn, were allowed to rescind the matrimonial ob-
ligation. Whoever transgressed the permission of the
law was subject to various and heavy penalties. The
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woman was stripped of her wealth and ornaments,
without excepting the bodkin of her hair; if the man
introduced a new bride into his bed, her fortune might
be lawfully seized by the vengeance of his exiled wife.
Forfeiture was sometimes commuted to a fine; the fine
was sometimes aggravated by transportation to an is-
land, or imprisonment in a monastery; the injured par-
ty was released from the bonds of marriage, but the of-
fender, during life or a term of years, was disabled
from the repetition of nuptials. The successor of Jus-
tinian yielded to the prayers of his unhappy subjects,
and restored the liberty ofy divorce by mutual consent;
the civilians were unanimous, the theologians were di-
vided, and the ambiguous word which contains the
precept of Christ is flexible to any interpretation that
the wisdom of a legislator can demand.

The freedom of love and mgrringe was restrained
among the Romans by natural aid Ci-  Incest, concubines,
vil impediments.  An instinct, aliNgst and bastards.
innate and universal, appears to proflibit the incestuous
commerce of parents and children in the infinite scries
of ascending and descending generations.  Concerning
the oblique and collateral branches nature is indifferent,
reason mute, and custom various and arbitrary. In
Bgypt the marriage of brothers ad sisters was admit-
ted without scruple or exception: a Sﬁartan might cs-
pouse the daughter of his father; an Athenian, that of
his mother; and the nuptials of an uncle with his nicce
were applauded at Athens as a happy union of the dear-
est relations. The profane lawgivers of Rome were never
tempted by interest or superstition to multiply the for-
bidden degrees; but they inflexibly condemned the
marriage of sisters and brothers, hesitated whether first
cousins should be touched by the same interdict, re-
vered the parental character of aunts and uncles, and
treated aflinity and adoption as a just imitation of the
ties of blood. According to the proud maxims of the
republic, a legal marriage could only be contracted by
free citizens; and honourable, at least an ingenuous,
birth was required for the spouse of a senator; but the
blood of kings could never mingle in legitimate nup-
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tials with the blood of a Roman; and the name of
Stranger degrdded Cleopatra and Berenice, to live the
concubines of Mark Antony and Titus. This appella-
tion, indecd, so injurious to the majesty, cannot with-
out indulgence be applied to the manners of these ori-
ental queens. A concubine, in the strict sense of the
civiliang, was a woman of servile or plebeian extraction,
the sole and  faithful companion of a Roman citizen,
who continued in a state of cclibacy.  Ller modest sta-
tion, helow the honours of a wife, above the infamy of
a prostitute, was acknowledged and approved by the
laws: from the age of Augustus to the tenth century,
the use of this sccondary marriage prevailed both in the
West and East; and the humble virtues of a concubine
were often preferred to the pomp and insolence of a
noble matron. In this connection the two Antonines,
the best of princes anggd of men, enjoyed the comforts of
domestic love; the ‘lmnplc was imitated by many citi-
zZens impatient of'(fhb:u:’y, but regardful of their fami-
lies. I at any time they desired to legitimate their
natural children, the conversion was instantly perform-
cd by the eclebration of their nuptials with a partner
whose fruitfulness and fidelity they had already  tricd.
By this epithet of ngtural, the offspring of the concu-
bine were distinguished from the spurious blood of
adultery, prostitution, and incest, to whom Justinian
reluctuntly grants the necessary aliments of lite; and
these natural children alone were capable of succeed-
ing to a sixth part of the inheritance of their reputed
father. ~ According to the rigour of law, bastards were
entitled only to the name and condition of their mo-
thee, from whom they might derive the character of a
slave, w strangrer, or a citizen.  The outeasts of every
family were adopted, without reproach, as the children
of the state.

The relation of guardian and ward, or, in Roman

Guardians and Wwords, of tutor and pupil, which co-
Wards. vers so many titles of the Institutes
and Pandects, is of a very simple and uniform nature.
The person and property of an orphan must always be
trusted to the custody of some discreet friend. It the
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deecased father had not signified his choice, the agnats,
or paternal kindred of the nearest degree, were com-
pelled to act as the natural guardians: the Athenians
werc apprehensive of exposing the infant to the power
of those most interested in his death; but an axiom of
Roman jurisprudence has pronounced, that the charge
of tutelage sllx)ould constantly attend the emolument of
succession. If the choice of the father, and the line of
consanguinity, afforded no ecfficient guardian, the fail-
ure was mps)lied by the nomination of the prator of
the city or the president of the province# But the per-
son whom they named to this public office might be
legally excused by insanity or blindness, by ignorance
or inability, by previous enmity or adverse interest, b

the number of children or guardianships with whic)y;
he was already burthened, and by the immunities
which were granted to the useful Igbours of magistrates,
lawyers, physicians, and professdgs. Till the infant
could speak and think, he was resented by the
tutor, whose authority was finally dbtermined by the
age of puberty.  Without his consent, no act of the
pupil eould bind himsclf to his own prejudice, though
it might oblige others for his personal benefit. It is
needless to observe, that the tutor often gave sccurity,
and always rendered an account; and that the want of
diligence or integrity exposed him to a civil and
almost criminal action for the violation of his sacred
trust.  The age of puberty had been rashly fixed by
the civilians at fourteen; but as the faculties of the
mind ripen more slowly than those of the body, a cu-
eator was interposed to guard the fortuncs of the Roman
youth from his own incxperience and headstropg pas-
sions.  Such a trustec had been first instituted by the
prator, to save a family from the blind havoc of a pro-
digal or amadman; and the minor was compelled by
the laws, to solicit the same protection, to give validity
to his acts till he accomplished the full period of twen-
ty-five years. Women were condemned to the perpe-
tual tutelage of parents, husbands, or guardians; a sex
created to please and obey was never supposed to have
attained the age of reason and experience. Such at

4
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least was the stern and haughty spirit of the ancient
law, which had been insensibly mollified before the
time of Justimian.
fI. The original right of property can enly be jus-
_tified by the accident or merit of prior
Ri‘;,;t 3’5’;;,2&’} oceupancy ; and_on this foundation it
is wiscly established by the phileso-
hy of the eivilians. The savage who hollows a tree,
inserts a sharp stone nto a wooden handle, or applies a
string to an cIl)astic branch, becomes in a state of nature
the just proprictor of the canoe, the bow, or the
hatchet. The materials were common to all; the new
torm, the produce of his time and simple industry,
belongs so}ely to himsclf. His hungry brethren can-
not, without a sensc of their own Injustice, extort from
the hunter the game of the forest overtaken or slain by
his personal strength and dexterity. If his provident
care preserves :mf{ nultiplies the tame antmals, whose
nature is tractablgfto the arts of cducation, he acquires
a perpetual title to the use and service of their numer-
ous progeny, which derives its existence from him
alone. 1" he encloses and cultivates a field for their
sustenance and his own, a barren waste is converted
mto a fertile soil; the sced, the manure, the labour,
create 2 new value, and the rewards of harvest arc
painfully earned by the fatigues of the revolving year.
In the successive states of society, the hunter, the
shepherd, the husbundman, may defend their posses-
sions by two reasons which forcibly appeal to the feel-
ings of the human mind—that whatever they enjoy is
the fruit of their own industry; and that every one
whe envies their felicity may purchase similar acquisi-
tions by the exercise of similar diligence. Suc}l, in
truth, may be the freedom and plenty of a small colony
cast on_a fruitful island.  But the colony multiplics,
while the space still continues the same: the common
rights, the equal inheritance of mankind, arc engrossed
by the bold and erafty; cach field and forest is circum-
seribed by the landmarks of a jealous master; and it is
the peculiar praise of the Roman Jurisprudence, that it
asserts the claim of the first occupant to the wild
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animals of the earth, t.hé’ air, and the waters. In the
progress of primitive equity to final justice, the
steps are silent, the shades are almost imperceptible,
:mg the absolute monopoly is guarded by positive laws
and artificial reason. The active, insatiate principle of *
self-love can onlly supply the arts of life a.mf the wages
of industry; and as soon as civil government and cx-
<lusive property have been introduced, they become
necessary 1o the existence of the human race.  lixcept
in the singular institutions of Sparta, the wisest legis-
Jators have disapproved an Agrarian law. as a false and
langerous innovation. Among the Romans, the enor-
mous disproportion of wealth surmounted the ideal
rvestraints of a doubtful tradition and an obsolete sta-
tute; a tradition that the poorest follower of Romulus
had been endowed with the perpetual inheritance of
two jugera: astatute which configed the richest citizen
to the measure of five hundred jk:ra, or three hun-
dred and twelve acres of land.  'IM¢ original territory
of Rome consisted only of some miles of woods and
meadow along the banks of the Tyber; and domestic
exchange could add nothing to the national stock.
3ut the goods of an alien or enemy were Jawfully ex-
posed vo the first hostile vecapier; the eity was enrich-
«d by the profitable trade of war; and the blood of her
sons was the only price that was paid for the Volscian
sheep, the slaves otl Britain, or Lﬁu gems and gold of
Asiatic kingdoms.  In the language of ancient juris-
prudence, which was corrupted and forgotten before
the age of Justinian, these spoils were distinguished
by the name of manceps or mancipium, taken with the
hand; and whenever they were sold or emancipgted,
the purchaser required some assurance that they had
been the property of an enegay, and not of a fellow-citi-
2en. A citizen could only forfeit his rights by apparent
dereliction, and such dereliction of a valuable interest
could not caxily be presumed.  Yet, according to the
"Twelve Tables, a preseription of one year for moveables,
and of two years for immoveables, abolished the claim of
the ancient master, if the actual possessor had acquired
them by a fair transaction from the person whom he



40

believed to be the lawful proprietor. Such conscien-
tious injustice, without any mixturc of fraud or force,
could scldom injure the members of a small republic:
but the various periods of three, of ten, or of twenty
"years, determined by Justinian, are more suitable to
the latitude of a great empire. It is ouoly in the term
of prescription that the distinction of real and personal
fortune has been remarked by the civilians, and their
general idea of property is that of simple, uniform, and
absolute dominion. The subordinate exceptions of
use, of usufruet, of servitudes, imposed for the bencfit
of a neighbour on lands and houses, are abundantly ex-
plained by the professors of jurisprudence.  The claims
of property, as far as they are altered by the mixture,
the division, or the transformation of substances, are
“investigated with metaphysical subtlety by the same
civilians.
The personal titlghf the first proprietor must be de-
L fnined by his death: but the posses-
Of inheritance . O | .
and succession. sion, without any appearance of change,
is peaceably continued in his children,
the associates of his toil, and the partners of his wealth.
This natural inheritance has been protected by the
legislators of every climate und age, and the ftather is
encouraged to persevere in slow and distant improve-
ments, by the tender hope, that a long posterity will
enjoy the fruits of his labour.  The principle of here-
ditary succession is universal, but the order has been va-
riously cstablished by convenicnee or caprice, by the
spirit of national institutions, or by some partial exam-
ple, which was originally decided by fmm\ or violence.
The, jurisprudence of the Romans appears to have de-
viated from the e(Lua.lity of nature, much less than the
Jewish, the Atheman, or the Knglish institutions.  On
the death of a eitizen, all his descendants, unless they
were already freed trom his paternal power, were called
to the inheritance of' his possessions.” ‘I'he insolent pre-
rogative of primogeniture was unknown : the two sexes
were placed on a just level; all the sons and daughters
were entitled to an equal portion of the patrimonial
estate; and if any of the sons had been intercepted by
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a premature death, his_person was represented, and#his
share was divided, by his surviving children. On the
failure of the direct line, the right of snecession must
diverge to the collateral branches. The degrees : of
kindred are numbered by the civilians, ascending
from the last possessor to & common

parent, and descending from the com- g il degrees of
mon parent to the next heir :’ my

father stands in the first degree, my brother in the
second, his children in the third, and the remainder of
the series may be conceived by fancy, or pictured in a
genealogical table.  In this compntation, a distinction
was made, essential to the laws and even the constitu-
tion of Rome ; the agnats, or persons connected by a
line of males, were called, as they stood in the nearest
degrec, to an cqual partition ; but o female was incapa-
ble of transmitting any legal clagms; and the cognats
of every rank, without exce tiné&;e dear relation of &
mother and a son, were disinheritedby the twelve tables
as strangers and aliens.  Among the Bomans a gens or
Jincage was united by a common name and domestic
rites @ the various cognomens or surnames of Scipio or
Murcellus, distinguished from each other the subor(i’inate
brunches or families of the Cornelian or Claudian ruce ;
the default of the agnats of the same surname, was sup-
plied by the larger denomination of Gentiles ; and the
vigilance of the laws maintained, in the same name,
the perpetual descent of religionand property. A simi-
lar principle dictated the Voconian law, which abolish-
od t%m right of female inheritance. As long as virgins
were given or sold in marriage, the adoption of the
wife extinguished the hopes of the daughter. - Byt the
cqual succession of independent matrons supported their
pride and luxury, and might transport into a foreign
house the riches of their ézthers, %\'hik} the maxims
of Cato were revered, they tended to perpetuate in each
family a just and virtuous mediocrity ; till female bland-
ishments insensibly triumphed, and every salutary
restraint was lost in the dissolute greatness of the repub-
lic. The rigour of the decemvirs was tempered by the
equity of the pretors, Their edicts restored emancipat-
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ed and posthumous children to the rights of nature ;
and upon the failure of the agnats, they preferred the
blood of the cognats to the name of the Gentiles, whose
title and character were insensibly covered with oblivion.
The reciprocal inheritance of mothers and sons was cs-
tablisbed in the Tertullian and Orphitian decrees by the
humanity of the senate. A new and more. impartiul
order was introduced by the novels of Justinian, who
affected to revive the junisprudence of the Twelve Tables.
The lihes of masculine and female kindred were con-
tounded : the descending, ascending, and collateral series,
was accurately defined ; and each_ degree, according to
the proximity of b]r{od and aﬁ'es:s.xon, succeeded to the
vacant possessions of a Roman citizen. ,
The order of succession is regulated by nature, or at
| : least by the general and permanent
ntroduction and N .
Jiverty of testa- Teasop of the lawgiver; but this order
ments, is y:luemly violated by the arbitrary
and partial wills, #hich prolong the dominion of the
testator beyond the grave. Tn the simple state of soci-
cty, this last use or abuse of the right of property is
seldom indulged : it was introduced at Athens by the
laws of Solon; and-the private testaments of' the father
of a family are authorised by the Twelve Tables. Before
the time of the decémvirs, a Roman citizen exposed his
wishes and motives to the assembly of thirty curia
or parishes, and the general law of inheritance was sus-
pended by an occasional act of the legislature. Alfter
the perinssion of the decemvirs, cach private lawgiver
promulguted his verbal or written testament in the pre-
sence of five eitizens, who represented the five classes of
the Boman people : a sixth witness attested their con-
currance ; a seventh weighed the eopper money, which
was paid by animaginaty purehaser ; and the estate was
emancipated by o fictitious sale and immediate release.
This singular ceremony, which excited the wonder of
the Greeks, was still practised in the age of Severus ;
but the prmtors had already approved a more simple
testament, for which they required the seals and signa-
tures ol’ scven witnesses, free from all legal exception,
and purposely sumnmoned for the execution of that iras
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portant act. A domestic monarch, who reigned over
the livesand fortuncs of his children, might distribute
their respective shares according to the degrees of their
merit or his affection: his arbitrary displeasure chastised
an unworthy son by the loss of his inheritance and the
mortifying preference of a stranger. But the experience
af unnatural parents recommended some limitations of’
their testamentary powers, . A son, ar, by the laws
of Justinian, even a daughter, could no longer be dis
inherited by their silence : they were compelled to name
the criminal, and to specify the oftence ; and the justice
of the emperor enumerated the sole causes that could
justify such a violation of the first principles of nature
and socicty.  Unless a legitimate portion, a fourth part,
had been reserved for the children, they were entitled
to institute an activn or complaint of inofficions testa.
ment, to suppose that their father§ understanding was
impaired by sickness or age, and Mgpectfully to appeal
from his rigorous sentence to the deiberate wisdom of
the magistrate. In the Roman jurisprudence, an essential .
distinction was admitted between the \
inheritance and the legaci¢s. The
heirs who succeeded to the entire unity, or toany.of
the twelve fractions of the substance of the testator,
represented his eivil and religious character, asserted his
rights, fulfilled his obligations, and discharged the
gifts of friendship or liberality which his last will
ad bequeathed under the name of legacles. But as
the imprudence or prodigality of a dying  man might
cxhaust the inherltance, and leave only risk and labour
to his successor, he was empowered to retain the Falci-
dian portion; to deduct, before the payment oftho
legacies, a clear fourth for his own emolument. A
reasonable time was allowed to examine the proportion
between the debts and the egtate, to decide wlilc't her ho
should accept or refuse the testament; and if he used
the bencfit of an inventory, the demands of the creditors
could not cxcced the valuation of the effects. The last
will of a citizen might be altered during his life, or res.
oinded after his death : the persons whom he named
might die before him, or reject the inheritance, or be

Legaoices.
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exposed to some legal disqualification. In the contem.

lation of these events, he was permitted to substitute
second and third heirs, to replace each other according
to the order of the testament ; and the incapacity of 4
madmman or an infant, to bcqucuth his_property might
be supplied by a similar substitution. But ¢ e power of
the testator expired, with the acceptance of the testa-
ment: each Roman of mature age and diseretion aciuir-
ed the absolute dominion of his inheritance, and the
simplicity of the eivil law was never clouded by the long
and intricate entails which confine the happiness und
freedom of unborn generations.

Conguest and the formalitics of law established the
use of codicils.  1f a Roman was sur-
prised by death in a remote province
of the empire, he addressed a short cpistle to hig legiti-
mate or testamentarf heir 3 who tulfilled with honour,
or neglected with ppunity, this last request, which the
Judges before the age of Augustus were not authorised
w enforee. A codicil might be expressed in any mode,
or in any language; but the subscription of five witnesses
must declare thatit was the genuine composition of the
author.  His intention, however laudable, was sometimes
illegal 5 and the invention of Jidei-commissa, or trusts,
arose from the struggle between natural justice and posi-
tive jurisprudence. A stranger of Greece or Africa
might be the friend or benefactor of a childless Roman,
but none, except a fellow citizen, could act as his heir.
The Voconian law, which abolished fomale succession,
restrained the legacy or inheritance of a woman to the
#um of one hundred thousand sesterces ; and an only
datighter was condemned almost as an alien in her father's
house.  The zcal of friendship, and parental affection,
sugeested a liberal artifice: a qualified citizen was named
in the testament, with a prayer or injunction that he
would restore the inheritance to the person for whom it
was truly intended.  Various was t*\e conduct of the
trustecain this painful situation : they had sworn to ob-
serve the laws of their country, but honour prompted
them to violate their oath, and if they preferred their
tuterest under the mask of patriotism, they forfeited the

Cudicils and Prusts.
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esteem. of every virtuwous mind. The declaration of
Augustus relicved their doubts, gave a legal sanction to
con%dcntial testaments and codicils, and gently unravel-
led the forms and restraints of the republican jurispru-
dence. But as the new practice of trusts degencrated
into some abuse, the trustee was enabled, by the Tre-
bellian and Pegasian decrees, to reserve one-fourth of the
estate, or to transfer on the head of the real heir all the
debts and actions of the succession. The interpretation
of testaments was strict and literal ;. but the language of
trusts and codicils was delivered from the minute and -
technical accuracy of the civilians. :

1II.  The general duties of mankind arc imposed by
their public and private relations: but
their specific obligations to each other
can only be the effect of, 1, apromise; 2, a benefit; or,
3, an injury; and when these obligations are ratified by
law, the interested party may conMel the performance
by a judicial action.  Ou this principle the civilians of
every country have erected a similar jurisprudence, the
fair conelusion of uuiversal reason and justice.

1. The goddess of faith (of humau and social faith)
was worshipped, not only in her tem-
ples, but in the lives of the Romuns;
and if that nation was deficient in the more amiable
qualities of benevolence and gencrosity, they astonish-
ed the Greeks by their sincere and simple performance
of the most burdensome engagements.  Yet among
the same people, according to the rigid maxims of the
patricians and decemvirs, a nuked pact, a promise, or
even an oath, did not create any civill obligation, unless
it was confirmed by the legal form of a stipulation.
Whatever might be the etymology of the Latin word, -
it conveyed the idea of a firm and irrevocable contract,
which was always expressed in the mode of a question
and answer. Do you promise to pay me one hundred
pieces of gold? was the solemn interrogation of Seius.
I do promise—was the reply of Semprontus. The friends
of Sempronius, who answered for his ability and in-
clination, might be scparately sued at the option of
Seius: and the benefit of partition, or order of recipro-

III. Of actions.

Promises.
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cal actions, insensibly deviated from the strict thgory of
“ stipulation. The most cautious and deliberate consent
was justly requived to sustain the validity of a gratui-
tous promise; and the citizen who might have obtained
legal security, incurred the suspicion of fraud, and paid
the forfeit of his neglect. But the ingenuity of the ci-
vilians successfully laboured to convert simple engage-
ments into the form of solemn stipulations. The pre-
tors, a8 the guardians of social faith, admitted every
rational cvidence of a voluntary and deliberate act,
which in their tribunal produced an equitable obliga-
tion, and for which they gave an action and a remedy.
2. The obligations of the second class, as they were
contracted by the dclivery of a thing,
arc marked by the civilans with the
epithet of real. A grateful return is duc to the author
of' a benefit; and whgever is entrusted with property of
another, has bound Kimself to the sacred daty of restitu-
tion. In the cascof a friendly loan, the merit of gene-
roxity s on the side of the lender only; in a deposit,
on the side of the reeeiver: but in a pledge, and the
rest of the selfish commerce of ordinary life, the benefit
is compensated b{r an equivalent, and the obligation to
restore is variously 1110(}iﬁcd by the nature of the trans-
action. ‘The Latin langnage very happily expresses the
fundimmnental difference between  the commodatms and
the snaturm, which our poverty is reduced to confound
under the vugue and common appellation of aloan. In
the former, the borrower was obliged to restore the same
individual thing with which he had been accommodated
{or the temporary supply of his wants : in the latter, it
was destined  for his use and consumption, and he dis-
charged this mutual engagement, by substituting the
sumespecilic value, according to a justestimation of num-
her, ufl weight, and of measure. In the contract of sale,
the absolute dominion is transferred to the purchaser,
and he repays the benefit with an adequate sum of gold
or silver, the price and universal standard of all earthly
possessions. The obligation of another contract, that of
location, is of a more complicated kind. Lands or
houscs, labour or talents, may be hired for a definite

Bencfits.
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term g at the expiration of the time, the thing itself
must be restored to the owner with an additional re-
ward for the beneficial occupation and employment.
In these lucrative contracts, to which may be added
those of partnership and commissions, ,the civilians
sometimes imagine the delivery of the object, and some-
times presume the consent of the parties.  The substan-
tial pledge has been refined into the invisible rights of
a mortgage or hypotheca; and the agreement of sale,
for a certain price, imputes, from that moment, the
chances of gain or loss to the account of the purchaser.
It may be fairly supposed that every man wil‘ obey the
dictates of his interest ; and if he accepts the benefit,
he is obliged to sustain the expense, of the transaction.
In this boundless subject, the historian will observe the
location of land and money, the rent of the one and the
interest of the other, as they matdially affect the pros-
perity of agriculture and commerce&:\_ The landlord was
often obliged to advance the stock and instruments of
husbandry, and to content himself with a partition of
the fruits. 1f the feeble tenant was oppressed by acei-
dent, contagion, or hostile violence, he claimed a pro-
portionable relief from the cquity of the laws : five years
were the customary term, and no solid or costly im-
provements could be expected from a farmer, who, at
each moment, might be ¢jected by the sale of the estate.
Usury, the inveterate grievance of the city, had been
discouraged by the Twelve Tables, and abolished by the
clamours of the people. 1t was revived
by their wants and idleness, tolerated
by the discretion of the practors, and finally determined
by the code of Justinian. Persons of illustrious rhnk
were confined to the moderate profit of four per cent. ;
six was pronounced to be the ordinary and legal stand-
ard of interest ; eight was allowed for the convenience
of manufacturers and merchants ; twelve was granted to
nautical insurance, which the wiser ancients had not
attempted to define ; but, except in this perilous adven-
ture, the practice of exorbitant usury was severely re-
strained. The most simple interest was condemned by
the clergy of the East and West : but the sense of mu-

Interest of moncy.
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tual benefit, which had triumphed over the lawgsof the
republic, have resisted with equal firmness the deCrees of
the church, and even the prejudices of mankind.

3. Nature and society impose the strict obligation
of repairing an injury ; and the suf-
‘ ferer by private injustice, acquires a
personal right and a legitimate action.  1f the property’
of another he intrusted to our care, the recgnisite dcgtce
ol care may rise and fall according to the benefit which
we derive from such temporary possession ; we are
seldom made responsible for inevitable accident, but the
consequences of a voluntary fault must always be im-
puted to the author. A Roman pursued and recovered
his stolen goods by a civil action of theft; they might
pass through a succession of pure and innocent hands,
but nothing less than a preseription of thirty ycars
could extinguish his ériginal claim. They were restored
by the sentence of e praetor, and the injury was com-
pensated by double, or three-fold, or even quadruple
damages, as the deed had been perpetrated by sceret
fraud or open rapine, as the robber had been surprised
in the fact, or detected hy a subsequent research.  The
Ayuilian law defeuded the living property of a citizen,
his slaves and cattle, from the stroke of malice or negli-
genee : the highest price was allowed that could be
aseribed to the domestic animal at any moment of the
vear preceding his death ; a similar Kttitudc of thirty
days was granted on the destruction of any other valu-
able effects. A personal injury is blunted or sharpened
by the manners of the times and the sensibility of the
individual: the pain or the disgrace of a word or blow
cantot casily be appreciated by a pecuniary equivalent.
The rude jurisprudence of the decemvirs had con-
founded all hasty insults, which did not amount to the
{racture of a limb, by condemning the aggressor to the
common penalty of twenty-five asses. But the same
denomination of money was reduced, in three centuries,
from a pound to the weight of half an ounce ; and the
insolence of a wealthy Romun indulged himself in the
cheal) amusement of breaking and satisfying the law of
the Twelve Tables.  Veratius ran througﬁthe strects

Injuries. -
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striking® on the face the inoffensive passengers, and
his attendant purse-bearer immediately silenced their
clamours by the legal tender of twenty-five pieces of
copper, about the value of one shilling. The equity
of the pretors examined and cstimated the distinct’
merits of each particular complaint. - In the adjudi-
cation of civil damages, the magistrate assumed a right
to cousider the various circumstances of time and
place, of age and dignity, which may aggravate the
shame and sufferings of the injured person ; but if he
admitted the idea of a tine, a punishment, an exam-
ple, he invaded the province, though perhaps he
supplicd the defects of the criminal law.

The exccution of the Alban dictator, who was
dismembered by cight horses, is
represented by Livy as the first o
and the last instance of Roman cruglty in the pua-
ishment of the most atrocious crimes® But this act
of justice or revenge wasinflicted on a foreignenciny,
in the heat of victory, and at the commarid of g single
man. The Twelve Tables afforded a ) )
more decisive proof of the national T\\'S.v‘(;c:‘l!;{]c(;f s
spirit, since they were framed by ,
the  wisest of the senate, and accepted by the
free voices of the people ; yet these laws, like the
statutes of Draco, ave written in characters of blood.
They approve the inhuman and uncqual prineiple of
retaliation, and the forfeit of an eye for an eye, a tooth
for a tooth, a limb for a limb, is rigorousl);' exacted,
unless the offender can redeem his pardon by a fine
of three hundred pounds of copper. The decemvirs,
distributed with much liberality the slighter chastise-
ments of flagellation and servitude ; and nine crimes
of a very different complexion are adjudged worthy
ot death. 1. Any act of treason against the state, or
of correspondence with the public enemy. The mod.:
of execution was painful and ignominious ; the head
of the degencrate Roman was shrouded in a veil, his
hunds were tied behind his back, and, after he had
been scourged by the lictor, he was suspended in the
midst of the forum on a cross, or inauspicious tree.

5

Punishments.
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2. Nocturnal meetings in the city, whatever might be
the pretence ; of pleasure, or religion, or th? ublic
good. 3. The murder of a citizen, for which the
common feclings of mankind demanded the bloodof'the
murderer. Poison is still more odious than the sword
or dagger ; and we are surprised to discover, in two
{lagitious cvents, how ecarly such subtle wickedness
haﬁ infected the simplicity of the republic, and the
chaste virtues of the Roman matrons.  The parricide
who violated the duties of nature and gratitude, was
cast into the river or the sea, enclosed in a sack 3 aud
a cock, a viper, a dog, and a monkey, were successive-
Iv added as the most suitable companions. Italv
produces no monkeys, but the want could never be
felt till the middle of the sixth century first revealed
the guilt of a pargicide. 4. The malice of an incen-
diary. After the previous ceremony of whipping, he
himself was delivered to the flames ; and in this
example alone our reason is tempted to approve the
justice  of eetaliation. 5. Judicial perjury.  The
corrupt and malicious witness was thrown headlong
from the Tarpeian rock to expiate his falschood,
which was rendered still more fatal by the severity of’
the penal laws, and the deficiency of written evidence.
6. The corruption of a judge, who accepted bribes,
to pronounce an iniquitous sentence. 7. Libels and
satires, whose rude straing sometimes disturbed the
peace of an illiterate city. The author was beaten
with clubs ; a worthy chastisement, but it is not cor-
tain that he was left to expire under the blows of the
exceutioner. 8, The nocturnal mischict of’ dunaging
or destroying a neighbour's corn.  The criminal was
suspended as a grateful victim to Ceres. Dut the
sy]vmx deitics were less implacable, and the extirpu-
tion of a more valuable trec was compensated by
the moderate fine of twenty-five: pounds of copper.
9. Magical incantations ; which had power, in the
opinion of the Latin shepherds, to exhaustthe strength
of an cnemy, to extinguish his life, and remove
from their scats his deecp-rooted plantations. The
cruelty of the Twelve Tables against insolvent debtors
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still remains to be told ; and 1shall dare # prefer the
literal sensc of antiquity to the specious refinements of
modern criticism. After the judicial proof or con-
fession of the debt, thirty days of grace were allowed
before a Roman was dehivered into the power of his
fellow citizen. 1In this private prison twelve ounces
of rice werc his daily food ; he might be bound with
a chain of fifteen pounds weight ; and his ntisery was
thrice exposed in the market pixce,to solicit the compus-
sion of his friends and countrymen. At the expiraticn
of sixty days, the debt was discharged by the loss of li-
bexty or life; the insolventdebtor wascither put todeath
or sold into foreign slavery beyond the Tiber : but,
if several creditors were alike obstinate and unrelent-
ing, they might legally dismember his body, and
satiate their revenge by his horrid partition. The
advocates for this savage law have ihsisted, that it must
strongly operate in deterring idlchSf and fraud from
contracting debts which they are unable to discharge ;
but experience would dissipate this sglutary teiror,
by proving that no creditor could be found to exuct
this unFro itable penalty of life or limb. As the man-
ners of Rome were insensibly polished, the criminal
code of the decemvirs was abolished by the humanity
of accusers, witnesses, and judges ; and impunity be-
came the consequence of immoderate rigour.  The
Porcian and Valerian laws prohibited the magistrates
from inflicting on a free citizen any capital or even
corporal punishment ; and the obsolete statutes of
blood were artfully, and perhaps truly, ascribed to the
spirit, not of patrician, but of regal, tyranny.

In the absence of penal laws and the insuflicienty
of civil actions, the peace and jus-
tice of the city were imperfectly
maintained by the private jurisdic- , _
tion of the citizens. The malefactors who replenich
our gaols are the outcasts of society, and the erimes
for which they suffer may be commonly ascribed to
ignorance, Fovcrt.y, and brutal appetite. For the per-
petration of similar,enormities, a vile plebeian might
Jaim and abuse the sacred character of a member of

Abolition or cbli-
on of penal laws.
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the repub]'z; ; but on the proof or suspicion of guilt the
slave or the stranger was nailed to a cross, and this
strict and summary justice might be exercised with-
out restraint over the greatest part of the populace of
Rome. Each family contained a domestic tribunal,
which was not confined, like that of the pretor, to
the cogmizance of external actions : virtuous princi-
ples anﬁ-habits were inculcated by the disciphne of
education, and the Roman father was accountable to
the state for the manners of his children, since he dis-
posed without appeal of their life, their liberty, and
their inheritance.  In some pressing cmergencics, the
citizen was authorised to avenge his private or public
wrongs. The consent of the Jewish, the Athenian.
and the Roman laws, approved the slaughter of the
nocturnal thief ; though in open daylig%xt a robber
could not be slain ®without some previous evidence of
danger and complaint.  Whoever surprised an adul-
terer in his miptial bed, might freely exercise his
revenge 5 the most bloody or wanton outrage was
excused by the provocation ; nor was it before the
reign of Augustus that the husband was reduced to
weigh the rank of the offender, or that the parent was
condemned to sacrifice his daughter with Ker guilty
seducer.  After the expulsion of the kings, the ambi-
tious Roman who should dare to assume their title,
or imitate their tyranny, was devoted to the infernal
wods : each of his fellow-citizens was armed with
the sword of justice ; and the act of Brutus, howeve
repugnant to gratitude or prudence, had been already
sanctified by the judgment of his country. The bar-
barous practice of wearing arms in the midst of peace,
and the bloody maxims of honour, were unknown
to the Romans; and, during the two purest ages.
from the establishment of equal frecdom to the en[(;i of
the Punic wars, the city was never disturbed by sedi-
tion, and rarcly polluted with atrocious crimes. The
failure of penal laws was more sensibly felt when
every vice was inflamed by faction at home and
dp{ninion abroad. In the time of Cicero, each private
citizen enjoyed the privilege of anarchy ; each
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of the republic was exalted to the temptations of
regal power, and their virtues are entitfed to the
warmest praise as the spontaneous fruits of nature or
philosophy. After a triennial indulgence of lust, rapine,
and cruelty, Verres, the tyrant of gicily, could only be
sued for the pecuniary restitution of three hundred
thousand pounds sterling, and such was the temper
of the laws, the judges, and perhaps the accuser him-
scif, that, on refunding a thirteenth part of his plun-
dm.-l, Verres could retire to an easy and luxurious
exiie,

The first imperfect attempt to restore the proportion
of crimes and punishments was made . .
by the dictator Sylla, who, in the pXSiival of Capital
midst of his sanguinary triumph,
aspired to restrain the license rather than to oppress
the liberty of the Romans, He gloried in the arbitrary
proscription of four thousand seven hundred citizens.
But, in the character of a legislator, he respect-
od the prejudices of the times ; andeinstead of pro-
nouncing a sentence of death against the robber or
assassin, the general who betrayed an army or the
magistrate who ruined a provinee, Sylla was content
to aggravate the pecuniury damages by the penalty
of exile, or, in more constitutional language, by the
interdiction of fire and water. The Cornclian, and
afterwards the Pompeian and Julian laws, introduced
a new system of criminal jurisprudence ; and the
emperors, from Augustus to Justinian, disguised their
increasing rigour under the names of the original
authors. But the invention and frequent use of exra-
ordinary pains proceeded from the desire to extend
and conceal the progress of despotism. In the con-
demnation of illustrious Romans, the senate was
always prepared to confound, at the will of their
masters, the judicial and legislative powers. It was
the duty of t{m governors to maintain the peace of
their province by the arbitrary and rigid administra-
tion of justice ; the freedom of the city evaporated
in the extent of empire, and the Spanish malefactor,
who claimed the privilege of a Roman, was elevated
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by the command of Gaiba on a fairer and more loity
cioss. Oceasional reseripts issued from the throne to
decide the questions which, by their novelty or
importance, appeared to surpass the authority and
discernment of a proconsul. Transportation and
beheading were reserved for honorable persons; meaner
criminals were either hanged, or burnt, or buried in
the mines, or exposed to the wild beasts of the amphi-
theatre.  Armed robbers were pursued and extirpated
as the encmies of society ; the driving away. horses
or cattle was made a capital oftence ; but simple theft
was uniformly considered as a mere civil and private
mjury. The degrees of guilt and the modes of pun-
ishment were too often determined by the discretion
of the rulers, and the subject was left in ignorance of
the legal danger whigh he might incur by every action
of his life.

A sin, a viee, a, erime, are the objects of theolagy,
cthics,and jurisprudence. Whenever
their judgments agree, they corro-
borate each other ; but as often as they differ, n pru-
dent legislator appreciates the guilt and punishment
according to the measure of social injury. On this
principle the most daring attack on. the lite and pro-
perty of a private citizen is judged less atrocious than
the erime of treason or rebellion, which invades the
mujesty of the republic: the obsequious civilians una-
nimously pronounced that the republic is contained
in the person of its chief, and the edge of the Julian
law was sharpened by the incessant diligence of the
cmperors.  The licentious commerce of the sexes may
be tolerated as an impulse of nature, or forbidden as
a souree of disorder and corruption; but the fame, the
fortunes, the family of the husband, are seriously
injured by the adultery of the wife. The wisdom of
Angustus, after curbing the freedom of revenge, ap-
plied to this domestic offence the animadversion of the
laws; and the guilty partics, after the payment of
heavy forfeitures and fines, were condemned to long
or perpetual exile in two separate islands. Religion
pronounces an equal censure against the infidelity of

Measure of guilt,
.
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the husband ; but, as it is not accompanied by the
same civil effects, the wife was never permitted to
vindicate her wrongs; and the distinetion of simple
or double adultery, so familiar and so important in
the canon law, is unknown to the jurisprudence of the
(ode and Pandeets. I touch with reluctance, and
despatch with impatience, a more
odious vice, of which modesty re-
jects the name, and nature abominates the idea. The
primitive Romans were infected by the example of
the Etruscans and Greeks; in the mad abuse of pros-
perity and power cvery pleasure that is innocent was
deemed insipid; and the Scatenian law, which had
been extorted by an act of violence, was insensibly
abolished by the lapse of time and the multitude of
criminals, By this law the rapg, perhaps the seduc-
tion, of an ingenious youth, was compensated as a
personal injury by the poor damages of ten thousand
sesterees, or fourscore pounds; the ravisher might be
slain by the resistance or revenge of.chastity; and I
wish to believe that at Rome, as in Athens, the volun-
tary and effeminate deserter of his sex was degraded
{rom the honours and the rights of a citizen. But the
practice of vice was not discouraged by the severity of
opinion : the indelible stain of manhood was confound-
ed with the more venial transgressions of fornication
and adultery, nor was the licentious lover exposed to
the same dishonour which he impressed on the male
or female partner of his guilt. Irom Catullus to
Juvenal, the poets accuse and celebrate the degenera-
cy of the times; and the reformation of manners was
feebly attempted by the reason and authority of'the
civilians, till the most virtuous of the Cesars proscrib-
ed the <in against nature as a crime against society.
A new spirit of legislation, respectable even in its
error, arose in the empire with the . .
religion of Constantine. The laws o Risour E,‘,’,‘pm;;‘f
of Moses were received as the divine
original of justice, and the Christian princes adapted
their penal statutes to the degrees of moral and reli-
gious turpitude. Adultery was first declared to be a

Unnatural vice.
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capital offence; the frailty of the scxes was assimilated
to poison or assassination, to sorcery or parricide; the
same penalties were inflicted on the passive and active
auilt of paederasty; and all criminals, of free or servile
condition, were either drowned, or beheaded, or cast
alive into the avenging flames. The adulterers were
spared by the common sympathy of mankind ; but the
lovers of their own sex were pursued by general and
pious indignation; the impure manners of Greece still
prevailed m the cities of Asia, and every vice was
tfomented by the celibacy of the monks and clergy.
Justinian relaxed the punishment at least of female
infidelity ; the guilty spouse was only condemned to
solitude and penance, and at the end of two years she
might be recalled to the arms of a forgiving husband.
But the same emperog declared himself the implacable
enemy of lmman}) lust, and the cruclty of his perse-
cution can scarce{y be excused by the purity of his
motives. In defiance of every principle of justice, he
stretched to past as well as future offences the opera-
tion of his edicts, with the previous allowance of a
short respite for confession and pardon. A painful
death was inflicted by the amputation of the sinful
instrument, or the insertion of sharp reeds into the
pores and tubes of most exquisite sensibility; and
Justinian defended the ropriety of the execution,
since the eriminals would have lost their hands had
they been convicted of sacrilege. In this state of dis-
grace and agony two bishops, Isniah of Rhodes and
Alexander of Diospolis, were dragged through the
strects of Constantinople, while their brethren were
admonished by the voice of a crier to observe this
awful lesson, and not to pollute the sanctity of their
character.  Perhaps these prelates were innocent. A
sentence of death and infgmy was often founded on
the slight and suspicious evidence of a child or servant;
the guilt of the green faction, of the rich, and of the
cnemics of Theodora, was presumed by the judges,
and paderasty became the crime of those to whom no
crime could be imputed. A French philosopher has
dared to remark that, whatever is secret must be
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doubtful, and that our natural horror of . vice may be
abused as an engine of tyranny. But the favourable
persuation of the same writer, that a legislator may
confide in the taste and reason of mankind, is im-
peached by the unwelcome discovery of the antiquity
and extent of the discase.

The free citizens of Athens and Rome enjoyed, in
all criminal cases, the invaluable
privilege of being tried by their
country. 1. The administration of
justice is the most ancient office of a prince: it was
exercised by the Roman kings and abused by Tar-
quin, who alone, without law or council, pronounced
his arbitrary judgments. The first consul succeeded
to this legal prerogative ; but the sacred right of
appeal soon abolished the jurisdiction of the magis-
trates, and all public causes Were decided by the
supreme tribunal of the people. But a wild demo-
cracy, superior to the forms, too often disdains the
cssential principles of justice ; the pride of des-
potism was envenomed by plebcian envy ; and
the heroes of Athens might sometimes applaud the
happiness of the Persian, whose fate depended on the
caprice of a single tyrant. Somec salutary restraints,
imposed by the people on their own passions, were
at once the cause and effect ofthe gravity and tem-
perance of the Romans.  The right of accusation was
confined to the magistrates. A vote of the thirty-five
tribes could inflict a fine ; but the cognizance of ull
natural crimes was reserved by a fundamental law to
the assembly of the centuries, in which the weight
of influence and property was sure to preponderate.
Repeated proclamations and adjournments were inter-
posed, to allow time for prejudice and resentment to
subside ; the whole proccedings might be annulled by
a seasonuble omen or the opposition of a tribune, and
such popular trials were commonly less formidable to
innocence than they were favourable to guilt. * But
this union of the judicial and legislative powers left it
doubtful whether the aceused party was pardoned or
acquitted ; and, in the defence of an illustrious client,

Judgments of the
people.
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the orators.of Romeand Athens addressed their argu-
ments to the policy and benevolence, as well as to the
justice, of their sovereign. 2. The task of convening
the citizens for the trial of each offender became more
difficult, as the citizens and the offenders continually
multiplied; and the ready expedient was adopted of
delegating the jurisdiction of the people to the ordi-
nary magistrates or to extraordinary nquisitors. In
the first ages these questions were rare and occasional.
In the beginning o? the seventh century of Rome they
were made perpetual ; for pretors were annually
empowered to sit in judgment on the state offences of
treason, extortion, peculation, and bribery ; and Sylla
added new preetors and new questions for those crimes
which more directly injure the safety of individuals.
By these inquisitors the trial was prepared and direct-
cvf ; but they could’only pronounce the sentence of
the majority of judges, who,wvith some truth and more
prejudice, have been compared to the English juries.
T'o discharge thjs important though burdensome office,
an annual list of ancient and res-
pectable citizens was formed by the
preetor. After many constitutional struggles, they
were chosen in equal numbers from the senate, the
equestrian order, and the people; four hundred
and fifty were appointed for single questions, and the
various rolls or securies of judges muet have contained
the names of some thousand Romans, who represent-
cd the judicial authority of the state. In each parti-
cular cause a sufficient number was drawn from the
urn ; their integrity was guarded by an oath ; the
mode of ballot secured their inde encf;nce; the suspi-
cion of partiality was removed by the mutual chal-
lenges of the accuser and defendant ; and the judges
of Milo, by the retrenchment of fifieen on cach side,
were reduced to fifty-one voices or tablets, of acquit-
.ta:l, qf‘ condemnation, or of favourable doubt. 3. In-
his civil jurisdiction the preetor of the city was truly a
judge, and almost u legislator; but, as soon as he had
prescribed the action of law, heoften referred to adele-
-gate the determination of the fact. Withthe increaseof

Select judges.
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legal procecdings, the tribunal of the centumvirs, in
whichhepresided, acquired more weightand reputation.
But whether he acted alone or with the advice of his
council, the most absolute powers might be trusted to
a magistrate who was annually chosen by the votes of
the people. The rules and precantions of -freedom
have required some explanation ; the order of despot-
ism is simple and inanimate;, Before the dge of Justi-
nian, or perhaps of Dioclctian, the decuries of Roman
judges had sunk to an empty title ;
the humble advice of the assessors
might be accepted or despised ; and in each tribunal
the civil and criminal juriediction was administered
by a single magistrate, who was raised and disgraced
by the will of the emperor. ' S
A Roman accused of any capjtal crime might pie-

Asiessors.

Y

vent the sentence of the law b .
voluntary exile or death* Till his , Yopuntery exile
guilt bad been legally proved, his ’
innocence was presumed and his persan was free ; till
the votes of the last century had been counted and
declared, he might peaceably secede to any of the allied
citiesof Italy, or Greeee, or Asia. His fame and fortunes
were preserved, at least to his children, by his civil
death; and he might still be happy in every rational
or sensual enjoyment, if a mind accustomed to the
ambitious tumult of Rome could support the uniformi-
ty and silence of Rhodes or Athens. A bolder effort
was required to cscape from the tyranny of the Casars;
but this effort was rendered familiar by the maxims-
of the stoics, the example of the bravest Romans, and
the legal encourngements of suicide. The - bodies of
condemned criminals were exposed to public ignominy,
and their children, & more scrious evil, were re-
duced to poverty by the confiscation of their fortunes,
But, if the victims of Tiberius and Nero anticipated-
the ‘decree of the prince or senate, their courage and
despatch were recompensed by the applause of  the
public, the decent honours of burial, and the validity
of their testaments. - The exquisite avarice and eruelty
of Domitiun appeared to have deprived the unfortunate
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of this last consolation, and it was still denied even by
the clemency of the Antonines. A voluntary death,
which, in J\e case of a capital offence, intervened
between the accusation and the sentence, was admitted
as a confession of guilt, and the spoils of the deceased
were seized by the human claims of the treasury. Yet
the civilians have always respected the natural rights
of a citizen to dispose of his hfe ; and the posthumous
disgrace invented by Tarquin to check the despair of
his subjects, was never revived or imitated by succeed-
ing tyrants. The powers of this world have indeed
lost their dominion over him who is resolved on death,
and his arm can only be restrained by the religious
apprehension of & future state. Suicides are enume-
rated by Virgil among the unfortunate rather than
the guilty, and the, poetical fables of the infernal
shades could not seriously influence the faith or prac-
tice of mankind. But the precepts of the Gospel or
the church have at length imposed a pious servitude
on the minds of Christians, and condemn them to ex-
pect, without a murmur, the last stroke of disease or
the executioner,
The penal statutes form a veriosmall proportion of
Abuses of civil the sixty-two books of t e Code
jurisprudence.  and Pandects; and, in all judicial
proceedings, the life or death of «
citizen is determined with less caution and delay than
the most ordinary question of covenant or inherit-
ance, This singular distinction, though somethiny
may be allowed for the urgent necessity of defending
the peace of socicty, is derived from the nature of cri-
minal and civil junisprudence. Our duties to the state
are simple and uniform; the law by which he is con-
demned 1is inscribed not only on brass or marble, but
on the conscience of the offender, and his guilt is
commonly proved by the testimony of a single fact.
But our relations to cach other are various and infi-
nite; our obligations are created, annulled and modified
by injurics, benefits, and promises ; and the interpreta-
tion of voluntary contracts and testaments, which arc
often dictated by fraud or ignorance, affords along and
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laborious exercise to the sagacity of the judge. The
business of life ismultiplied by the extent of commerce
and dominion, and the residence of the parties in the
distant provinces of an empire is productive of doubt,
delay, and incvitable appeals from the local to the
supreme magistrate.  Justinian, the Greek emperor of
Constantinople and the Kast, was the legal successor of
the Latian shepherd who had planted a colony on the
banks of the Tiber. In a period of thirteen hundred
years, the laws had reluctantly followed the changes
of government and mnanners ; and the laudable desire
of concihiating ancient names with recent institutions
destroyed  the harmony, and swelled the magnitude,
of the obscure and irregular system. The laws which
cxcuse on any occasions the ignorance of their sub-
jeets, confess their own imperfecsions ; the civil juris-
prudence, as it was abridged by Justinian, still con-
tained u mysterious science and a profitable trade, and
the innate perplexity of the study was involved in
tenfold darkness by the private industry of the practi-
tioners.  The expense of the pursuit sometimes ex-
ceeded the value of the prize, and the fairest rights
were abandoned by the poverty or prudence of the
claimants.  Such costly justice might tend to abate
the spirit of litization, but the unequal pressure serves
only to increase the influence of the rich and to
aggravate the misery of the poor. By these dila-
tory and expensive procecdings the wealthy pleader
obtains a more certain advantage than he could hope
from the accidental corruption of his judge. The ex-
perience of an abuse, from which our own age and’
country are not perfectly exempt, may sometimes
provoke a gencrous indignation, and extort the hasty
wish of exchanging our elaborate jurisprudence for
the simple and summary decrees of a Turkish cadhi.
Our calmer reflection will suggest that such forms and
delays are necessary to guard the person and property
of the citizen ; that the discretion of the judge is the
first engine of tyranny ; and thatthe laws ofa frce people
should foresee and determine every question that may
6 .
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probably arise in the exercise of power and the transac-
tions of industry. But the government of Justinian
united the cvils of liberty and servitude, and the
Romans were oppressed at the same time by the mul-
tiplicity of their laws and the arbitrary will of theiv

master.



NOTES.

G. means Gibbon : words printed in capitals are refercences to
articles in Smith’s Dictionary of Greek and Roman Antiquities.

1. In the Proem to the Institutes Justinian
st?'lcs himself Alemannicus, Gotthicus, Francicus,
Germanicus, Anticus, Alanicus, Vandalicus, Afri-
canus, (conqueror of the Alemanni, Goths, &e.)
2. “Cipil’ law, the law of a particular State, is
distinguished from the law of * nature” or
“ nations,” by Romaa Jurists. (English lawyers
use the word civil as contrasted with eriminal
law). “ Jurisprudence,” the knowledge (pruden-
tia) of what is right (jus), that is, the, Science
of Law. % The civil law” (or jurisprudence)
is the Roman law. 3. ¢ Germany, Bohemia,
Hungary, Poland, and Scotland have received
them (the Code, Pandects and Institutes) as
common law, or reason ; in France, Italy, &c.
they possess a direct or indircet influence, and
they were respected in England from Stephen to
Edward 1. our mational Justinian.” . Since
Siibbon wrate, the Code Napoléon which “may
be described, withowt great inaccuracy, as a
compendium of the rules of Roman law then
practised in  France, cleared of all feudaul
adinixture,” has been established in France and
other European Statex.  Tn Amerien the “ Code
of Louisiana,” & masterly republication of Roman
law, is adopted by the newest American States
as the substratum of their laws. The interna-

_tional law of civilized States is Roman in its
origin and terminology. And in the words of
Dr. Mayne (see Preface), “ the Roman law is
fast becoming the lingua franca of universal
jurisprudence.” 4, The practitioners and pro-
fossors of the Roman ecivil law are styled
Civilians, They arc a “ perpetual order of men”
in the same sense as the Clergy or the Bar,
being bound together by a common aeademical
Degree (the Doctorate of Civil Law) and com-
mon  sctentific and professional interests. 4.
There is a book by Hottoman, a lawyer of
the XVIth century, styled Anti-Tribonianus,
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bat there was no such seet as Gibbon imagines,
6. Gibbon's sketch of Roman law under the
kings is imperfect. Our knowledge of early
Roman bistory has been much increased (by
Nicbuhr and others) since his time. Sece the
introduction to Sandars’s Institutes, page 2.
7. COMITIA. ¢ After the institution of the
centuries (by Servius Tullius), ¢ the comitic
centuriata gradually succeeded, to the political
power of the comitia curiate and the curies
only met to give a formal religious sanction to
their resolutions.” (Sandars.) 8. JUS. Law
(jus) is divided by Justinian (after Ulpian)into
the Law of Nature, the Law of Nations, and
Civil law. 'The first may be considered as the
law of living creatures, the second the law of
the human race, and the third the law of
citizens (that is men living together in a civil
society). The connexion of Romulus, Numa and
Scrviusgespectively with the members of this
classificution is wholly imaginary. ‘The division
is purely theoretical.  The practieal distinetion
drawn by jurists is that mentioned in Note 2
between natural law  (Jus  gentium) < those
principles of right dictated by our reason which
are common to all men alike™ and the positive
law (jus cicilr-? of cach State. 9. JUS CIVILL
PAPIRTANUM. Much has been written but
little is known respecting the Leges Regiu:
(Royal Jaws), ‘They were probably religions
regulations.  A-collection of them was made (or

«sail to be made) by one Papirius in the reign

of Tavquinius Saperbus, 10, In early Roman
history the patricians were a privileged easte,
who {'e:ﬂously monopolised the knowledge of law
and legd procecdings, which, as in all primitive
communities, were bound up with the national
religion.  (See post Note 51). 11, The object
of torming the commission who drew up the law
ot the XII. Tables was to linit the imperium
(military and jadicial power) of the Consuls,
12, LEX DUODECIM TABULARUM. 13.
But it must he remembered that the patricians
originally constitnted “the people” ( populus)
and that there were no ot‘wx‘ real citizens
(cives optimo jure) besides them. The plebeians
(plehes) were perhaps the carlier inhabitants
of the country conquered by the Rammes or
Romans, PATRICII. PLEBES. There cau
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be no doubt, howaver, that the Twelve Tablea
were a great boon to the ﬁlebes, and a beginning
of their participation in the private lsw of Rome
(Sandars). “ They (the XII. Tables) settled all
the most important rights of a Roman citizen :
the mode of suing ; the penalties for theft;
the rate of interest, which was not to exceed
Senus unciarium (8% per cent. for 10 months) ;
the rights of creditors over their debtors ; the
power of a pater-familias ; the making of wills ;
the rules as to succession (hereditus) ; guardian-
ship (tutela) ; ownership (dominium) and posses-
sion ; delicte ; breaches of trust ; predia rustica ;
the common rights of the people forhidding
special privileges” (or rather laws relating to
individuals, privilegia). < The punishment of
corrupt judices; trials as to life, liberty, or
status ; the expenses of funerals, and the mode
of interment; the jus sacrum ; and marringe
and divoree, prohibiting intermarriage®bateen
patricians and plebeians.” (Cumin). Also see
the chapter in Kmohl's history of Rome on the
legislation of the X1I. Tables. 14. AS. The
Roman monctary sysiem was probably bor-
rowed from Etruria. The amit of value wns
the as, originally a pound weight of copper (es).
For its divisions #ee the Dictionary of Antiqui-
ties. 15, Aceording to Dionysius three comnmis-
sioners were sent (I3, C. 454) to Athens and the
Greek cities generally, in order to make them-
selves acquainted with theirlaws, They returned
after two years. In B. C. 451, ten commissioners
{including the three) were appointed to draw up
acode. 'They produced ten tables in the eourse
of the year which were approved hy the Senate
and confirmed by the Comitia Centuriata. In
B. €, 450 ten commissioners were appointed
to draw up further laws, They produced two
‘ tables of nnjust laws™ (so they were considered
in after times) making up the 'I'welve. No
further aitempt at drawing up a code was made
till nearly 1060 years afterwards by Justinian.
16.  Hasperia, the “western land,” was the
Gireek name for Italy.’ In the eyes of the
Greeks all people but themselves were barba-
rians.  The "Chinese are guilty of the same
insolence. 17. 'The opinion of Gibbon is now
generally adopted.  “ There is nothing whatso-
ever borrowed from a foreign origin, except
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some provisions respecting the law of funerals,
taken from the laws of Solon” (Sandars). 18.
Compare the frequent pancgyrics of Lord Coke
on the English common law. 19, «Civil
prudence,” i. e, jurisprudence. The fundamental,
principles of the T'welve Tables were never
repealed, but were developed in after times to
meet the necessitics of a changed society. They
were accounted the * source of all public and
private law.” (Fons omnis publici privatique
guris, Livy.) “It is a remarkable Proof of
the practical skill of the Romans, that long
before Jurisprudence was a science, the doctrine
of Successio per universitatewm (sec HERES
and UNIVERSITAS) was so completely and
accurately stated in the law of the Twelve
Tubles that the jurists of the best period could
find nothing to improve.” ¢G. Long). 20. Finis
aqui Juris (the definition of equity and right)
Tacitus.® 21. Livy and Tacitus both complain
of the number of the laws in their day. 22. All
laws (leges) were engraved on bronze and de-
posited in the public &rariwm. 23. Sanction.
This term. denotes such regulations as are de-
signed for the enforcement of substantive law
(e. g. Civil process). 24. The Twelve Tables
were approved by the Senate and finally con-
firmed by the Comitia ecenturiata, in whomn the
legislative power then resided. LEX. COMITIA
CENTURIATA. 25, The maxim however
isunsound and unjust, for it delivers up the
wealthy to taxation—it may be, confiscation—hy
the poor, and overwhelms the voices of the wise
and educated minority by the clamour of the
hasty aud uninformed multitude. Compare the
{all of the Athenian and Roman republics in this
light. The ascendancy of a mere numerical
majority is, as history shows, the sure forerunner
of despotism. 26. COMITIA TRIBUTA.
PLEBISCITUM. The Lex Ifortensia (B. C.
286) which made plediseita, the resolutions of
the Comitia Tribute (plebiscita) binding as
leges, on the whole nation, may be considered
a3 closing the long struggle between the patri~
cians and plebeians. (See Sandars’ Introduction
S. 13). 27. The method of voting at the
Comitia is fully explained in the Dictionary of
Antiquities. COMITIA. "28. The Conitie
tributa and- Centuriata were united (about B, C.
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247) and formed a very democratic assembly.,
29, LEX JULIA ET PAPIA POI’PEEA.
30. Tiberins transferred the legislative power to
the Emperor and Senate. Gibbon supposes
that under ‘the republic the Senate had no
l)ower of legjlation. But Senatus-consulin
aving the effeet of laws have. been preserv-
ed, which are much earlier than the reign of
Augustus. Tt is difficult, however, to state how
tar the legislative power of the Senate went
under the Republic. SENATUS CONSUL-
TUM (and sec Sandars’ Introd. S. 16). 31.
LEGES CORNELIZ (various laws named from
Sulla), LEGES POMPEILZE (named from Pom-
pey the Great and his father), LEGES JULLE
(named from Caius Julius Casar). 32. Not so,
of course, in questions of public law. 33. JUS
HONORARIUM. HONORES., EDICTUM.
See the Dictionary of Antiquities for an account
of the officers mentioned in the text. €ibbon's
views as to the prator's ediet require modifi-
eation, Whenthe Roman empire was expanded
b‘y the conquest of Italy, the narrow law of the
Twelve 'Tables, which applied to citizens ouly,
was no longer suflicient. Cascs arose in whith
forcigners being concerned as plaiutifl' or defen-
dunt, it beeame necessary to consider the insti-
tutions of subject and other nations. In the
language of jurists, this brought the jus gentium,
the law of nations, side by side with the jus
¢ivile, the municipal law of Rome, Thys the
Magistrates were compelled to recoguise and
give effect to principles different from those of
the XII, Tables. The municipal luw was still
vecognised where it was sufficient for the pur-
poses of substantial justice, but where not,
the prwetor, the supreme judge, appealed to
a wider and higher law, and “ sought in the
principles of equity » remedy for the deficiencies
of the jus eivdle He pronounced decrocs
( Edicta) laying down the luw as he conceived it
ought to be, if it was to regulate aright the case
before him.  In proecess of time it became the
custom for the prictor to colect into oue
Ediclum the rules on which he intended to
sot durlig his tenure of oflice and to publish
them on a tablet (in albo) at the coma
mencement of his official year. Thesc edicts, put
forward at the beginning of the year of oflice,
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ware termed edicta perpetua. Thus the prators
performed the necessary and beneﬁcent work of
forming a comprehensive and equitable body of
law, “ the jus konorarium, the law of the preetors
(who had the honores of the state), which was
spoken of as having a distinct place by the side,
and as the complement of the jus civile”—modify-
ing and enlarging but not abrogating it. 34,
M. Ilugo, an eminent German jurist, has de-
monstrated that “ the praetorian edicts furnished
the salutary means of perpctually harmonising
the legislation with the spirit of the times.” It
was not according to their caprice that the
prators framed their regulations, but according
to the methods and opinions of the great civil
lawyers of their day. We know from Cicero
himself that it was considered a great honor
amongz the Romans to publish an cdiet well
conceived and well drawn.”  Again ;' the pree-
tors had®no power of departing from the fund-
amental laws, or the laws of the XIT, Tables.
The people held them in such consideration that
they rarely enacted laws contrary to their provi-
si(zns, but, as some provisions were found inefli-
cient, others opposed to the manners of the peo-
ple and to the spirit of subsequent ages, the
praetors, still maintaining respect for the laws,
endeavoured to bring them into accordance with
the necessities of the existing time, by such fie-
tions ag best snited the natare of the case.”
(Warnkenig). 85, DB. C.67. The Comelian
law made the edict perpefunm, that is unchange-
able, during the year of oflice. 36, Gibbon
has mistaken  the meaning of the  perpetwon
edictum of Hadrian.  After the Cornclian law
the edictum was perpetuum in the sense explain-
ed in Note 84, There is no cvidence to shew
that the word perpetunan, as applied to Hadrian's
edict, is used in a different sense, or that it was
declared for ever unalterable by that Emperor.
Other civilians before Julianus had eollected and
digested the ediets. 37. CONSTITUTIONES.
¢ On the destruction of the republie, the power
of the Emperor, though at first nominal—for he
was styled priaceps republice (chicf man of the
republic) gradually inereased till at length he
became “ the state.” Ife declared his will by
—-1. Rescripta, answers to questions asked by
magistrates. 2. Decrela, judicial deeisions, 3.
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Edicta, proclamations of law, analogous to the
preetor’s edict. Lo these may be added mandata,
mstructions to particular officers. 88. Incorrect.
“The Pandccts contain many constitutions of
the cmperors from Julius Casar” (Warnkanig).
39, Legibus Solutus. ¢ It seems certain,” says
Dr. Smith, ¢ that theexpression Legibus Solutus,
only meant released from particelar laws.” 40.
IMPERIUM. “The first emperors were only
the chief magistrates of the republie. Augustus
and his immediate successors unitedin their own
persons all the high oflices of state® (consalate,
censorship, tribunitian power, pontificate). “The
Imperiwm, or suprenie command, was conferred
on them by " (a lex de Tmperio, afterwards eall-
ed) “the ez regia pussed, as a matter of form,
at the beginning of their reign, and by which
the Tuter jurists (Ulpian) supposed that the
people devolved on the Emperor all their own
right to govern aid legislate.,” (Sandarg). This
view is more accurate than that givenr‘hy Gib-
bon. The ler Regiu of the later juriste was
the same thing under another name, as the ler
de Imperio Principis of the first Emperors,  See
LEX REGIA. 41. Sandars translates the
passage (Hist. I. 2, § 6) more accurately * that
which seems good to the Emperor has also the
foree of law : for the people by the lex regia,
which is passed to confer on him his power
(quer de ejus dinperio lata est) make over to him
their whole power and authority.” 42. - An
cminent civilian, one of Tribonian's colleagues.
43. “The Romans divide reseripts into two
sorts, acearding as the questions are submitted
by a community or a single person, Rescrisﬂs
in answer to questions of’ the first sort, as also
tn questions relating to public matters, are called
sancliones pragmaties @ veseripts ot the other
gort e (-n{i)ml, it contained in a letter, epistole,
if’ written on the document contaiving the ques-
tion, subscriptiones ov_adnotationes.”  (Lindley’s
Thibaut), 44. A. D. 306, Gregorianus, and
A.D. 3865, Hermogenianug, had made collee-
tions of all the hnperial constitutions, These
codes, however, bad no legislative authority. A,
D. 438, Theodosius 1L published a code for the
Eastern and Western Empive, which embraced
all the constitutions of the Emperors after Con-
stantine, (from Cwinin)., Justinian's code was
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drawn up on the mod#l of these. 43. Gibbon
has now enumerated the following sources of
Roman legislation previous to Justinian. 1. Laws
of the kings. 2. Twelve Tables. 3. Laws of the
people; (2) passed by the Comitia centuriata,
(¥)passed by the Comitiu tributa. 4. Senatus Con-
sulta, 5. The preetor's edicts. 6. Constitutiones
principum. Ile now proceeds to give some ac-
count of the succession of legal sages whose writ-
ings are collected in the Pandects and declared
to have the force of law. 46. Compare the cere-
monial of knighthood. 47. Isidorus derives
stipulatio (. cerlain mode of naking a contract)
from stipula, a straw. * For the ancients, when
they promised each other anything, used to
break a plaited straw, and joining the ends
fgain, they acknowledged  their undertaking”
(trom Sxmdurs}. The word indentnre in English
law, refers to the ancient practise in England of
writingagreements between parties in duplicate,
on one picee of parchment, which was then cut
in half—into the “ part ” and * counterpart™—
by an indented or wavy line, which device was
meant to guarantee each covenantor against any
fraudulent substitution of a different document
on the part of the other. This was the rude
plan of & people who could not as a general rule
¢irn their names, A similar custom  prevailed
among the Grecks of two contracting parties
breaking a bone, or coin, and each preserving
one of the halves, so as to eall the contract to
mind at any time by producing and matching
them. These were especially used in the case of
compaets of hospitality. Sce TIerodt. Book VI.
Ch. 86 :—~where 1 man of Miletus in Asia Minor,
having converted a part of his property into
cash, deposits it for satety with a Spartan—
* Take my money” he says, “ and take also and
keep these tallics (symboln): and the man who
brings these to you (i. e, the counterparts) and
claims the maney, to him you shall restore it."
Accordingly we find the Milesian's sons claiming
the money from the Spartan afterwards. After
some hesitation, he paid the money hack ; but
#0 saered was this pledge considered among
the Groeeks, that, as the story runs, for having
only formed in his mind the “plan of defranding
them, the anger of the Gods destroyed his
whole family, so that in the third generation
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there was not a descendant left. 48. MANCI-
PIUM. Gibbon refers to the ancient solemn
form of sale, called Mancipatio, which was
necessary in order to transfer full legal owner-
ship in the case of certain kinds of property,
called res mancipi. 49. An incorrect descrip-
tion of the old form of cretio hereditatis, abolished
A. D. 407. 50. Nothing more is known of this
ceremony. It was ridicaled, perhaps not under-
stood, in the time of Gaius. It seems the
“basin” was not used to cover the face, but
cither to oecn{)y the hands of the searcher, or
to put the stolen article in, if found, 51. Gib-
bon had conceived opinions too decided against
the forms of procedure in use among the Ro-
muans. Yet it i on these solemn forms that the
certainty of laws has been founded among all
nations (Warnkenig). 52. See the story of Cn.
Flavius, secretary of Appius Claundius, who (B.
C. 312) published a calendar in which _all the
dies fasti and nefasti were marked and & collec-
tion of the formule of the legis actiones. (Liv
XI. 46). ACT10. DIES. CALENDARIUM.
53. “ To undermine the public institutions of
their country” is not a lmpp{l expression {0
apply to the labours of the Roman civilians.
The Roman law under Augustus * had assamed
a fixed definite character, which was never after
lost or materially altered. But it remained for
the genius of the great jurists of the three first
centuries of the empire to arrange and untold
it, to bring it into barmony with the principles
of philosophy, and to give it the character and
the dignity of a science,” (Sandars). 54, Juris-
prudentes, or Jurisconsulti. "The duty of a Juris-
prudent was respondere, cavere, agere, scribere
to answer, to protect, to act or plead, to write)
Cicero de Oratore 1. 48, (Sandars). 55. Horace
?.,lludes to the morning labours of the civi-
ians :—

When the cliont secking a consultation knocks at bis door
at cockerow,
The master of commmon-right and statute law envies the
cultivator of the soil.
Satires 1. 1, 10.

And again:—

At Rome it was long a delightful usage with op-en
Tlouse to wake early and announce the law to (orfor) a client.
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56. “ Such answers were of course of no legal
authority, but as the sage would frequently sc-
company his client (as the questioner was called)
before the magistrate and announce his opinion,
it had frequently all the effect upon the magis-
trate which a positive enactment 'would have
had, and thus the responsa prudentum” : (answers
of the prudent) “ come to be enumerated amon
the direct sources of law. Cato the censor, an
Servius Sulpicius, the contemporary of Cieero,
are those otherwise best known to us.” (San-
dars). T. Coruncanius, a plebeian,’ consul 3. C,
281, "and the first plebeian Pontifex Maximaus,
is mentioned as the first who publiely professed
law and he was distinguished both for his know-
ledge of law and for his cloguence. JURIS
CONSULTL

57. Sce Note 59 for the famons jurists of
the Mucian gens. 58. JUS ELIANUM. The
Triperttn of Sextus Elius Catus contained the
law of the X1L. Tables, an interpretatio and the
Legis actiones.. 59, Publius Mucius Scievola,
Pontifex Maximus (B, C. 131), Quintus Mucius
Scievola, the Augur, and Quintus Mucius Scze-
vola, the son of Publius, (consul B, C. 95 and
afterwards Pontifex Maximus). The last named
was one of the masters of Cicero and is men-
tioned by himas “among orators the greatest
Jurist, among jurists the greatest orator.” He is
quoted in the Digest of Justinian. e is said
to be the first who gave the Jus Civile a system-
atic form by a treatise in cighteen books.  60.
Servius Suf;ﬁcius was the fist who handled
the law in a scientific manner, We may view
him ag the founder of that methodical treatment
of the matter of law which characterised the
smbsequent Roman jurists. (Long). 61. The
three Imperial Schools of Civil Jaw were at
Rome, Constantinople, and Berytus (Beyruth).
62, M. Hugo thinks that the ingenious system
of the Institutes, adopted by a great number of
the ancient lawyers, and by Justinian himsclf,
dates from Servius Sulpicius. 63. An allusion
to the triple division of Jus. Positive law (jus
civile) i3 fouuded on the diotates of reason (fi
naluree et gentium). G4. 'The heads of which
were Arcesilaus and Carneades. 65. Zeno.
See Sandars. Introduction . 28 for an appre-
cintion of the writings of the great jurists and
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the effect on their doctrines of the Stoic philoso-
phy. 66. Stoa. 67. Vide p. 38 68. See Note 52.
69. Legal arguments before .the judge. 70.
The writings of the juris consulti consisted of
commentaries on the XII. Tables and icu-
lar leges, elemen treatises (Inatitutiones),
books of maxims and principles. (R - De-
finitiones), collections of cases and ' answers
(responsa, sententice, epistoles, apiniones)and miscel~
laneous works. . 71. A tus found the position
of the great jurists in public opinion too impor-
tant to be overlooked. *Ile formally gave to
their decisions the weight: which usage h

in many instances given them already ; andit
was enacted that their answers should be soli-
cited and.announced in_a formal manner” (in
writing and under seal) and ¢ given under the
sunction of the Emperor.” (Sandars). The ¢ right
ofnnswering” (Jus respondends) or of giving opini=
ons binding on the judge, was not given tg all, but
the jurists who had not received this mark of
imperial favour were not, as Gibbon perhaps
implics, precluded from giving an opinion, if
consulted ; only, their opinion would not be
binding on the judge. 72, Hadrian decidgl
{in u rescript) thut the judge should be bound
by the answers of the jurisconsults only in case
they were unanimous. It not, he might follow
whichever he would. Gibbon’s statement in the
text may mislead the reader.  Even after Hadri-
an's reseript some jurisconsults only had the
privilege of giving binding opinions (jura condere)
arauted to them by the Eml(l)eror (Gaius L. § 7).
Compare this privilege with the rights annexed
in England to the degree of barristersat-law.
73. Tmst. I1, tit. 25, % Codicils were certainly
not in use betore the reign of Augustus ; for
fancins Lentulus, to whom the origin of trusts
(firdei commisse) may be traced, was the first
who introduced codicils.  When dying in Africa
he wrote §cveral codivils which were confirmed
by his testasent ; and in these he. requested
Augustus, by a_fidei commissum, to do something
for him. 'The Ewmperor complied with the
request, and muny utﬁcr persons, following his
example, discharged fide commissa committed
to them ; and the daunghter of Lentulus paicd
debts, which, in stricthess of law, were not
due from her. 1t ix said that Augustus, baving
ealled together, upon this oceusion, persons
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learned in the law pq:dmtea), and among others
‘Frebatius; whose ?mion was of the greatest
authority, asked whether codicils could be ad-
mitted and whether they were not repugnant to
the principles of law ? ~ Trebatius advised the
ymperor to admit them, as they were most
‘conyepient, and neeessary to citizens on ac-
count #f the great amd lo:f Jjourneys which
they were frequently obliged to take, during
which a man who could not make a testament,
might be ableto make codicils. And subse-
quently Labeo himself having made codicils,
no one afterwards doubted their perfect validity.”
(Sandars’ transl.) A codicil was an informal
will. TESTAMENTUM. 74. Both these
controversies were decided in . favor of the
Proculians or Pegasians (Labeo’s sect). Gaibs
avows himself a Sabinian, but the antagonism of
the sects was ity dying out in his day.
75. A econstitution of Theodostus II. published
A. D, 426. 76. 1. Caius or Gaiws wrote under
the Antonimes. He is kmown as the author of
a Book of Institutes, on which Justinian’s treas
tise is based. The discovery of the manuscript
of this work by Niebuhr, in 18136, has much in-
creased our knowledge of Roman law. The MS.
had been written over with the letters of St.
Jerome (palimpsest), and its existence was
entirely unknown until Niebuhr brought it to
light while examining the contents of the librar
of the Chapter at Verona. 2. /Emilianus Pa{n-‘
nianus, preetorian prefect (supreme judge) under
Sept. Severus, whom he accompanied to Britain,
and was present whett that Emperor died at
York A, D. 211. He was executed by the
tyrant Caracalla, son of Septimius Severus. He
wrote books of “ Questions,” “ Answers” and
* Definitions.” He is praised as the wisest of
jurists, 3. Julius Paulus, pupil of Papinian,
praetorian prefeet under geverus Alexander
(A. D. 222), author of the Recepte Sententicc
{reeeived sentences) ong the source of law amonyg
the Visigoths in Spain.” 4, Domitius Ulpianus,
& Tyrian by birth, prmtorian prefect under
Caracalla; murdered A.D. 228, The Digest
contains a greater number of extracts from his
writings than. those of any other jurist. 5. He~
rennius Modestinus, pupil of Ulpiun and Papi-
nian, member of the Imperial council under

Alex ander Severus.- We have none of his works
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save the extracts in the Digest. (From Sandars).

77. That is, of course, in a litérary sense. 78.

Justinian was Sclavonic by origin. . His name

was Uprauds, said ‘to mean Mpright,- corress
ponding to the: Latin Justitiianus.. He was born
at Tourisium in B in (A. D.482), and being
adopted by his untle’ Justin, succeeded him as
sole Emperor A. D, 527. He died in A. . 565.

His reign was made evéntfal by the victories of
his General, Belisarius;"and the republication
“ of the Roman law in a form thet fitted it to
descend to the modern world.” If we believe
Procopius, - his character was mean, rapacious

and weak, and that of his wife Theodora unspeak-

ably infamous. Ilis court was as corrupt as
was usual in the Eastern empire. 78. Of ships
in the Iliad. 80. Officer of the Treasury. 81.

Magister Officiorum, a high officer at court, who
superintended all audiences with the Emperor.
82. Pandectse (Greek) * general receivers "—a
common title for miscellanies. * The Digesta
{Latin) of Scevola and others were already fami-
jiarto the civilians.” . Salvius Julianus had
used the word Digesta as the title of his chief
work. PANDECTZ. 83. INSTITUTIONES?
84, Secc the Proem to the Institutes. 85. The
Institutes is the only book of the three that can
be said to pretend to, scientific method. The
constitutions’ in the Code are arranged chrono-
logically. CODEX. Asto the method of the
Pandects, see PANDECTZ. 86. This is hard-
ly accurate. Many constitutions earlier than
Hadrian were incorporatéd in the writings of
the Jurists, and are tobe found in the Pandects.
87. Christianity directly produced some changes
in the law (relative to {xiewchical rank, power
of religious corporations to hold pr?ertz, &e.)
and it had also an indirect effect, whichis very
remarkable. ¢ To thé community which citiz-
enship had bound together, sicceeded another,
boun tosether by the ties of a common religion.
The tendency of the change was to remove
the barriers which had formed a part of the
older condition’ of gociety. If we compare
the Institutes of Justinian with of Gaius,
we find changes in the law of marriage, in that
of succession, and in many other branches of
law, in which it is not difficult to -recognise
the spirit of humanity and reverence for natural
ties, which Christidnity had inspired.” 88. Out
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of forty names of Jurists quoted in the Digest,
three are Republican. Alfenus Varus, a pupil
of Servius Sulpicius and contemporary of Cicero,
Caius Elius Gallys, a contemporary of Cicero,
and Quintus Muecius Semvola, the Pontifex
Maximus, ConsulB.C.95. 89. ﬂy F. Hottoman.
90.Gibbon refers toa passagein the Codein which
Justinian or Tribonian writes :— whatever was
seditiosum in the old laws has been cut down” or
decided. But seditiosum, means - disputed not
seditious, in the language of Justinian. %}me
Warnkenig). 91. See PANDECTA. Under
the instructions of the Emperor, the extracts
from the jurists could not always be given in
their exact words, ¢ Itis probable that many short
passages were interpolated, or altered, as a mat-
ter of necessity, though there seems to bc no
reason for supposing that these changes were
carried farther than the nature of the case ve-
quired"¢Long), And as tothe Code. ¢ The con-
stitutions as they appear in this Code have heen
in many cases altered by the compilers and
consequently in an historical point of view the
Code 18 not always trustworthy.” &L(m;_r). CO-
PEX JUSTINIANEUS. 92. Compare the
Larbarous dilemma of Omar by which he justified
the burning of the Library at Alexandria. 93.
“'This execrable practice prevailed from the
VIilith and more especially from the XITIth
century, when it becmne almost universal.” 6.
Yet, a philosopher might admit, and a Christian
will insist, that in the middle ages a sermon, a
prayer book, or even the half' fabulous life of a
saint might be more practically valuable for the
hest interests of civilization than a drama or o
history, which few or none could understand.
“'The hopes of profit” is a gratuitous sneer.
The real cause which produced palimpsests was
the extreme poverty of the monks, who were
the sole copyiats and preservers of literature of
the time. See Maitland's remarks on this sub-
ject in his Essuys on the Dark Ages. 94. ¢« All,
in several instances, repeat the errors of the
scribe and the transpositions of leaves in the
Florentine Pandecte. This fact, if it he true, is
decigive. Yet the Pandects are quoted by Ivo
of Chartres (who died in 11172, by Theobald,
Archbishap of Canterbury, and by Vacarius, our
first Professor " (at Oxford) ¢ in the year 1140”,
G. Savigny has examined and discredits the
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whole story in his history of the Roman law in
the middle ages. ¢ It is still indeed an undeter-
mined question whether other existing manu-
scripts of the Pandects are not derived from this
illustrious copy, which alone contains the entire
fifty books and which has been preserved with
a traditional - veneration indicating some supe-
riority ; but Savigng has shewn that Peter of
Valence, a jurist of the eleventh century, made
use of an independent: manuscript; and it is
certain that the Pandects were the subject of
legal studies before the siege of Amalfi.” Hal-
lam’s Literature of Europe, vol. I. p. 62. 5th
Edn. 8vo. The Pisan war took place in the
year 1135. The Florentine copy of the Pandects
1s composed of two quarto volunes with large
margins, on a thin parchment, Me Latin
characters betray the hand of a scribe.
“ The discovery of the Pandects at Amalphi (A.
D. 1137) is first noticed (in 1601) by Zudovicus
Bolognensis, on the faith of a Pisan Chronicle
without name or date. The whole story, though
unknown to the XIIth century, embellished by
ignorant ages, and suspected by rigid criticigm,
is not, however, destitute of much internal
probability. The Liber Pandectarum of Pisn
was undoubtedly consulted in the XIVth
century by the great Bartolus.” G. 95. “Pisa
was taken by the Florentines in the year 1406 ;
and in 1411 the Pandects were transported to
the capital. These events arc authentic and
famous.”  “They were new bound in purple,
deposited in a rich casket, and shewn to curious
travellers by the monks and magistrates, bare-
headed, and with Jighted tapers.” G. Brenk-
man, a Dutch jurist, travelled to Florence (in
the 18th century) and spent years in the study
of this venerated manuseript. - 96. Accursius, a
jurist of Florence, in the early part of the
XIlith century. His famous work is a com-
pilation of ¢ 303'3es"-—~sh0rt margingl explana-
tions of' hard words and passages—on the Code
and Pandects. He is the representative of the
early school of commentators, ealled  Glossers,”
whose jural acuteness and diligence have re-
deemed them from the censure which they had
merited by barbarism of language and ludicrous
historical ignorance. They are highly praiced
by Savigny. Bartolus, an eminent civiltan and
professional lawyer at Bologna in the XIVth
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century. He was versed in scholastic logic
which he applied to the analysis of law.” He was
ignorant of Roman antiquity, and, it is said, a
oor Latin soholar; but “ his copiousness” says
sravina (on the Sources of law) ¢ and subtlety
of distinction is such, that he seldom leaves those
who consult him wholly at a loss.” Cujacius, a
great French jurist and magistrate inthe XVIth
and XV1IIth centuries. 97. " Golden for brazen,
the worth ‘of an hundred steers for the worth
of ninc.” Homer’s Iliad, Bk. VI. line 236. In
the first preface to the Pandeots. “A line of
Milton or Tasso would surprise us in an act of
Parliament,” G. 98. NOVELLZ. [Constitu-
tiones.] New constitutions. 99. Montesquicu,
100. Procopius.

101. Thgophilus and Dorotheus were pro-
fessors vespectively in the sohools of Constan-
tinople apd Berytus. 102. The Institutes begin
with some general observations on the nature,
the divisions and the sources of law (Jus). JUS.
He divides law into public (relating to the
state) and private (relating to individuals), and
cqnfining himself to the latter, he distinguishes
it into the law of nature, of nations, and civil
law. What is here called the law of nature is
not Fm perly a division of law at all, but “is
merely the result of observing that animal in-
stincts and wants (as the procreation of offspring)
which afford matter for the regulations of human
law are shared by man with the brute creation.”
(Sandars). The jus gentium (law of nations)
iy what modern writers call natural law, that is,
the principles of right dictated by the natural
fecling of justice ‘that is common to all men.
(The Roman jus gentium must not be confound-
cd with dnternational law, that which regulates
the dealings of one state with another). Jus-
civile, thelaw of a particular state, is what mo-
dern writers term municipal law, The jus civile
of the Roman state is termed Jus civile simply.
Roman civil law being writtéh or unwritten, the
written Roman law is drawn from the following
sources :—1. Ler, an enactment made by the
Roman populus (in the Comitia curiota or
Centuriata) on the motion of a senatorian ma«
gistrate, as a consul. 2. Plebiscitum, an enact«
nient of the plebes (in the Comitia tributa) on
the motion of "a plebeian magistrate, as a Tri-
bune. 3. Senatus consulta, decrees of the senate
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(which in Imperial Rome superseded all except
the Emperor’s constitutions). 4. Principum pla-
cita, ordinances of the emperor, however made, by
rescript, letter, &c. 8. EPdwta of magistrates (as
the praetor). 6. Responsa prudentum, answers of
jurisprudents. And the unwritten law is cus-
tom (mores) which equally with written law is
sanctioned by the national will. That a cus-
tom may have the effect of law it must be reason-
able, unbroken, and not opposed to written lgv.
(See Lindley's Thibaut, § 17-20.)

The effect of laws, properly so called, consists
in this, that a duty is imposed on one person
which he can be compelled to perform at the will
of some other. The latter has a power to act
(Jus in the sense of a 7ight); the former is under
a necessity of acting (officium, duty, or obliga-
tion, in the popular sense. For the legal mean-
ing of obligation, sce post Note.205) Rjghts and
duties are correlative; one implies the- other.

Now all rights presuppose persons in whom
they reside ; persons arg the subjects of rights.
The rights of persons may be against some
other person or persons (Jum in_personam;—
¢ rights against a person”) or rights which

ersons have over things; (jura in re— rights
i a thing”). These conc(;ptions also iuzly
some mode of enforcement of rights when dis-
puted ; which brings in the subject of actions, or
civil process.

The word persona in the Roman law has an
artiticial sense: it denotcs all beings capuple of
having, or being the subject of rights. Slaves
then, not having rights in the full legal sense,
would not be persons. On the other hand, the
State, a Corporation, the Church, the Imperial
Treasury (fiscus) were oonsidered as capable
of having rights, and were therefore personc.

The position of an individual regarded as a
person, was stafus ; the elements of whish were
(1) liberty, (3) citizenship (civitas), and (3)
membership in a family (familia). 108. The
reader will of course remember that Gibbon
wrote before the French Revolution, which by
destroying the nobility, rendered possible the
despotism of the first and third Napoleon, 104.
‘“ Since the time of Gibbon the House of Peers
has been more than doubled, a wise policy; to
increase the patrician order in ng)ortion to the
general increase of the nation.” (Milman). 105,
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Caracalla made all the free subjects of the em.
pire citizens ; thenceforward the class of pere-
grini (strangers) ceased to exist. All beyond
the civilized world were “barbarians” and
“ecnemies.” 106. SERVUS. 107. LIBER.
TUS. A libertinus was Ubertus (that is
liberatus, « freed”™) with reference to his master.
All free men were either Ingenui (INGENUI)
or Libertini. ‘The Romans conceived slavery as
an institution of the jus gentium, contrary to
wature (but here the jus gentium must be
understood as equivalent to the ugages of
civilized nations, and not the law based on
natural reason. This is the second sense of jus
gentium. (See Note 102). 108. MANUMIS-
S10. 109. There were formerly three classes of
freedmen, of which the first only were citizens.
110. LEX ZELIA SENTIA. LEX FURIA.
In the strict theory of the old Roman law, no
manumision was legitimate unless the state was
represented. For the statc was interested in
the reception of a new citizen. 111. The
Christian religion. The church, in the mid-
dle ages also, energetically promoted the
ehfranchisement of se:%s. It 18 the peculiar dis-
grace of the ministers of religiop in the southern
states of America that they throw their influ-
ence into the scale of slavery. 112. Happily,
the law of slavery has for English subjects
only a historical interest. It may be added to
Gibbon's sketch, that under the Code, for the
purpose of preventing unlawful detention, every
frce man is entitled to o judge's order for his
production in court, called the ¢ interdict
concerning the production of a free man.”
Compare the regulations of the Habeas Corpus
Act. Gibbon having considered two elements
of the Status—liberty and citizenship—pro-
ceeds to consider the third—Familia. 113.
Obserye the gradation between the law of na-
ture (instinct), the law of reason (jus gentium or
naturale), and the Romaujurisprudence (jus civile
Romanorum). ¢ Dominion” 1s not quite an ac-
curate term here. The paternal power (patric
polestas) is distinguished Y;y Roman jurists from
the power of a waster over his slave (dominica
polestas) though they were nearly identical in
fagt. 114. Such is not the modern opinion.
“Publ}c law, the notion ‘of a polity absorbing,
colouring, permeating every relation of indivis
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dual life, .... we may venture to speak of, as
belonging to the people of Romulus (the
Ramnes); private law, the peculiar notions of
the family and of property (* quiritarian owner-
ship”) which form so marked a feature of
Roman law, belong to the people of Tatius and
-Numa ” (Quirites ). From Sandars. PATRIA
POTESTAS. 115. The patria potestas conld
be acquired by adoption. '116. The peculium
which came to'the son as part of the father's
property, and which continued to belong to the
father, is termed by commentators profectitium,
because it proceeds (proficiscitur) from the
father. Constantine introduced the peculium
adventitinm, which consisted of everything re-
ceived by a filins familias in succeeding to his
mother.  Justinian included under it all that
came to the son from any other source than the
father himself.  Of this the father had the usu-
fruct, the son the dominium &(;wnership). The
castrense (military) peculium belonged absolute-
ly to the son (it dates from about Augustus).
Constantine introduced the quasi-castrense pe-
culium for the advantage of certain civil officers,
advocates, and ccclesiastical funétionaries, 1t
is the two last kinds of peculium that Gibbon
terms Professional, (From Sandars). 117, ¢“The
examples of Erixo and Arius are related b

Neneea, the former with horror, the latter With
applauze.” @. 118, LEX CORNELIA DE SI-
CARIIS. Gibhon here notes the limitation of
the paternal power successively by Augustus,
Hadrian, Severus Alexander (of whom Paulus
was contemporary) and Constantine. * The
wise and humane sentence of the civilian Paulus
is represented a3 a mere thoral precept by
Gerard Noodt andas a positive binding law
by Bynkershoek.” . 119, 'The Spartans
practised it on sickly or deformed children
from motives of state policy. Dr, Wilson, in
his treatise on Female Infanticide in India,
follows the traces of this unnatural crime in
distant times and countries, 120. * When the
Chremes of Terence reproaches his wife for not
obeying his orders and exposing their infant, he
speinks like a father and a master and silences the
ecruples of a foolish woman.” G. 121. The
lex Cornelia de Sicartis et Pompeia de parrici-
dits. 122. It was no doubt the “ gentle influ-
ence” of Christianity that procured the “terrors
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of capital punishment” for the crime of child
murder. 128. There is no single test of civi-
lization more to be relied on than the respect
vaid to women. The Hindoos have lost the
{nigher feeling on this point that the Aryans
seem to have brought with them ‘into India,
Sce the strictures of Mill (History of India,
Book IT. ch. 7, with Wilson's quallging notes).
Tacitus in his * Germany,” the spirit of which
scems as if he prophetically santicipated the
greatness of the E‘eutnnic race, celebrates their
respect for women. They were barbarians but
not savages. The ¢ refinements of social life”
do not necessarily improve the condition of
women : for there is a corrupt as well as a
noble refinement. In the heroic ages of Greece
(as in those of India) women were honored
to an extent unknown in later and ore
vefined tjmes. ¢ The position of a Roman
woman aK:r marriage was very different from
that of a Greck woman” (the author must be
amderstood as speaking more particularly of the
Athenians, whose origin was half Asiatic). « The
Roan wife presided over the whole houschold ;
she educated her children, watched over and
preserved the honour of the house, and, as the
mater familias” (mother of the fumily) < she
shared the honours and respect shown to her
busband” (as pater familias). (Dr. Smith in
Dicty. of Antiquities.) MATRIMONIUM. 124.
Augustus forbad the betrothal (sponsiones) of
a girl before she was ten years old, so that the
engagement might not last more than two years
(betrothals were not binding on cither party).
‘Twelve years was the legal (und doubtless in
Italy the fphysical) age of female puberty, so
that  infant marriages” did not prevail at
Rome. 125. Gibbon's outline of the Roman
marriage law is not very clear. I. For a ¢ just”
or “lawful” (legitimum ) marriage, according to
the old jus civile, involving the conventio in ma-
num oirt (the wife coming into the husBand's
manus—hand or power) the following condi-
tions were prerequisite, 1. Cormubium between
the parties. 2. Consent (the essence of the mar-
riage contract) ; and 3. Puberty of male and
female. A justum or legitimum matrimonium could
be effected in three wa; s—-—({g by confarreation, a
religious rite supposej' to be confined to patri-
cians ; by (b) coemption, a solemn sale before
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witnesses (mancipation) ; or (¢) usus, a year's
cohabitation of a man and a woman with the
matrimonial intention. In these three yays the
wife came into her husband's manus and became
in the eye of the law his daughter, and the issue
of the marriage were in his power. The first
and third modes fell into disuse under the Em-
perors. LI Under the influence of the jus
gentium (see above, Note 102) a consortio omnis
vite (consortship for the whole of lite) with the
matrimonial intention, was recognised as a valid
marringe (matrimomium juris gentium). This
did not put the wife into the husband’s power
(manus). IHI. The Roman notion of marriage
was this :—the mnion of male and female, a
consortship for the whole of life, the inseparable
consuetude of life, the inter-communion of law
sacred and not sacred. See MATRIMONIUM.
(By a fiction of the English law 2 husband and
wife for most purposes arc considerdt as one
person). 126. ¢ Name,” An English wife
assumes the swrname (family mame) of her
husband, retaiming her Christian (personal)
name, Jane Jones marrying J ohn Smith becomes
Jane Smith.  « Worship.” Eadfjgens (custd?)
und each family at Rome (as among the Hindoos)
had its own Sacra. 127. Mater familias. Pro-
perly, a wife who is in her husband’s manus
(see 125). A wife not in mann was simply uzor.
She was not a member of the husband’s familic
and not properly a mater familias. 128. Before
the establishment of' the British Government in
Nind, the Sindian hasband claimed and freely
exercised the right of slaying his wife on suspi-
cion of adultery. Under the English rule female
adultery is punished by imprisemment and the
rizht of wite killing is no longer conceded to
jealous husbands,  129.  This is hardly correct.
No forms were required for a Roman marriage.
The consent to live together as man and wite
was the marriage, the usus for a year under the
law of the XII. 'T'ables resulted in thie manus,
(sce Note 125) by analegy to the usus of move-
ables.  If the wife however did not wish to come
into her husband’s manus, by an absence of three
nights (&rivoctium) in the course of the year she
might break the prescription. 130, Originally the
matrimonium juris civihis was the only marriage.
Under the influence of the jus gentium, which
recognised the unions of fureiguers as Jawful
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marriages, there was established the notion of
valid marriage generally (consortio omnis vite
with the affectio maritalis) which might be
eithex;ﬂuri; civilis or juris gentium. Under Justi-
nian the distinction had ceased (between matri-
mony of the civil law and matrimony of the
law “of nations) and there only remained the
notion of a valid marriage generally. (The
trinoctium dates from the XII. Tables, not the
Punic wars.) 131. Pledged. 132. DONA-
TIONES INTER VIRUM ET UXOREM.
133. Generally, it may be said that there was
only connubium (legality of marriage) between
Roman citizens, Originally there was no con-
nubiwm between Patricians and Plebeians. This
was given by the lez Canuleia (B. C. 309). 134.
The Jewish law, 135. Councils of bishops and
clergy. 136. The maxim isconsensus non concubitus
Jacit matrimonium (consent not sexual intercourse
makes nfatrimony). 137, “ According to Plutarch
Romulus allowe({only three grounds of divorce
—%“drunkenness” (it should be poisoning), ‘adul-
tery, and false keys. Otherwise, the husband
who abused his supremacy forfeited half his
goods to thge wife, and half” to the goddess
Ceres, and oflered a sacrifice (with the remain-
der?) to the terrestrial deities. 'This strange
law was either imaginary or transient.” (. 135.
Diffureation (and coemption by reman('i{)alion).
139. 'This statement is questionable. For the
essence of marrisge is consent, and, apparently,
it would be discontinued by dissent of either
)zu'tr. See MATRIMONIUM and DIVOR-
FIUM. 140. Butsee Note 123 ad finem. 'I'he
first instance of divorce that occurred at Rome
was that of Spurius Carvilius Ruga, who, about
B.C. 234, put away a good but a barren wite.
“1le was questioned by the cenzors and hated
by the people; but his divorce stood nuim-
peachedinlaw.” @. 141. LEX JULIA ET
PAPIA POPPEA. 142, Sec Lord Stowell's
observations in Evans ». Evans. 143. Allusion to
Juvenal, Satir. VI. 229. ¢ So a womangets eight
husbands in the course of floe antumns"—~a
rapid succession which may yet be credible, as
well a8 the non consubum numero, &c.” (‘They
reckon their years not by the number of the
consulsbut of their hushands) ¢ of Seneca.” G.
144. See Note 140. The censors no doubt
mitigated in practice the severity of the putrin
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polestas.  145. As o general rule when a mau
divorced his wite he returned the marriage
portion (dos). 146. 'The censor and the pretor.
147. For graver offences, as adultery, a.sixth
part might be retained; for lighter ones, one-
eighth (by the ler Papia Poppea). 148, The
only ground of divorce allowed by Christ. 149.
Entering o monastery and taking monastic vows
was equivalent to civil death, 150. Matthew
xix. 9: “Whosoever shall put away his wite,
except it be for fornication, and shall marry
another, committeth adultery ; and whoso
marrieth her which is put away, committeth
adultery.” There is a question whether the
Greek word rendered “tornication” is rightiy
translated.  'The evangelists St. Mark and St.

Luke, reporting apparently the same precept of’

Christ, omit the exception (Mark x. 11. Luke
xvi, 18). The Ioglish law only recognises
divorces made by judicial authority. 1¥1." No.
Nature is not indifferent, as physiologists are
well aware.  Insanity, scrofula and degeneracy
taint the issue of nearly related persons. 152
Aflinity is the relationship created by marriage
between a husband and his wite’s relations, aml
rice persid—as that of son-in-law, daughter-in-
law, &c. AFFINES. The table of degrees
prohibited by English law may be seen in the
book of Common DPrayer. 153. Gibbon now
considers the * Cigil impediments” to the free-
dom of marriage. There must be connubium
(legality of marriage) between the parties to
constitute juste nuptice (lawfal wedlock). 154.
Peregrina. The laws of Menu exhibit a jea-
lousy of mixed marrviages for which no parallel
can be found elsewhere.  See the specimens
given by Mill (Book II. c¢h. 7.) 155. Morals.
1.36. The distinction, so often recurring, hetween
natural law (jus gentium) and positive law (jus
civile) appears here, in the classifieation of
children as natwral and legitimate.  Bastards
(spurit) were regarded as fatherless, for it was
nneertain who was their father. 157, TUTOR.
158. All orphan temales, and orphan boys
under the age of puberty, required a futor.  159.
In England the Lord Chancellor is the guardian
of all orphans. 160,
pupillage does not scem correct.  The ~tutor
certainly did not represent’ the  pupillus.
His office is always deseribed as augere quctori-
8
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tatem” (to enlarge his legal power) “ inferponere”
(to interpose) “anctor fieri,” i.e. to fillup or
complete the defective legal personality of the
ward., All formal words essential to a legal
transaction had to be pronounced by the ward
himself, and then the tufor, by his assent, added
the anmus, the intention, of which the child was
uot eapable. Hence it is additionally inaccurate
to describe the futor as representing the ward
“ill he could speak.” The nfant “ (in, not;

fari, to speak) the child incapable of speech

could do nothing either with or without his
tutor.” 161. Tt was not till the age of Justinian
that the controversy between the Proculiuns and
Sabinians as to the age of’ puberty was finally
settled in favor of the former. From birth until
the seventh year o child was infuns (not speak-
ing). From birth until the fourtcenth year (or
twelfth, ifa givl) impubes 5 from 14 to 25, adultus,
adolescdhis.  These three classes were called
minores (¢ less™—i. e. than twenty-five years).
From 14 (or 12) persons were puberes, all over
25 years were majores (INFANS). 162
CURATOR. The Curator was for the pro-
perty ; the futor for person and property.  (The
English law protects *infants”—or “ minors”—
persons under 21 vears—from the consequences
of their eivil acts. If sued for debt or on
contract they may plead “infaney.” The Roman
law, by means of the curator, gave a still more
oflicient proteetion up to the age of 25, By the
lexr Platoria, any one defrauding a person under
that age was liable to a criminal prosecution
and to ““infamy.”  See Sandars, p. 157.) 163,
TUTELA, 164, DOMINIUM. The word
“thing” in the Roman law, like the word
“ person,” had an artificial meaning—* whatever
is the objeet of a legal act,” or whatever may be
considered as the objeet of “a right ;” and the
fivst division of things is into corporeal (tangible)
Higrs, and rights, or incorporeal (intangible)
things.  Examples: a house, and the right to
lve in # 3 which may belong to two different
persons.  Of corporeal things the jurists distin-
guish things < of divine right” (as religions
buildings, hurial  grounds, city walls) which
cannot be  objects  of property from things
humani juris which may.  (Observe, the former
uiviston relates to the nature of things in them-
solves, the latter is based on the notioun of
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prorcrty in things.) Things divini juris arve

said to be res nullius (no man’s). Res humani

juris may be (a) public, belonging to the State

(as a harbour), or (b) private, belonging to indi-

viduals, (¢) res universitatis, belonging to a

universitas (a corporation) or (d) res communes,

things that cannot be appropriated, as the air

and sca.  The last are also considered as res

nullivs, (Wild animals are also called res nullius,

in the sense that they are aot the property of

any individaal though they may be appropriated).

There are other divisionsof things in the Roman

Taw. 163. The jurists distinguish between the 165, Uriorae
natural and eivil modes of uequiring things. Of <™

the former the most important is occupation.

This must be (a) of a res nullius (in the sense of

an unappropriated thing) which (4) must he

reduced into actual possession.  Gibbon gives

several examples of ceenpation in which these

two conditions are satisfied. 166.  Gilfbon here  rin. 10w e
easts an oblique eensure on the feudal game }'l‘l:‘l'““:“'m';":“_'
Faws, ot which traces still remain in England,  progenee,
167, Gibbon here passes from the natural to the A
positive laws of property (from the jus naturale
1o the jus eivile)) by a just gradation through tRe
ruecossive stages of savage, hunting, pastoral and
agvicultural Tite to the establishment of politieal
society. (1) In the early periods of Roman faw
only one kind of full ownership (dominium) was
vecognised,  This was called Quiritarian  and
said to be ex jure Quiritium (by the law of the
Quirites).  Only Roman  eitizens could have
this full ownevship. . Only the ager Romanus
could be held by the especial tenure called
Quiritarian.  The old Luw also distinguished the
res mancipi (the plunder of the army) from 7es
nee mancipi, all other things.  Of the former
the full Quiritarian owmsrsflip could only be
passed by the solemn form of sale, with the
picee of copper and seales, hefore witnesses,
called smancipatio.  (Res mancipi included all
the most valuable and easily  distinguishable
things with which the old Romans were ac-
quainted, slaves, beasts of burden, land i the
ager Romanus). Res nec maneipi could be ulien-
ated without  Maneipatio, by wmere  delivery.
These narrow technical doctrines of the jus ¢ivede
were wisuited to the expanding empire,  The
privileges of the Ager Romanus were extended
somost land in Iuly (called solum Italicum)
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and finally all distinctions between “Italian soil”
and solum provinciale were abolished by Justi-
nian.

(2). Again the prwmtors, where justice and
common sense required, as in the case of foreign-
ers purchasing from Roman citizens, came
to recognise a kind of dominium as ex jure genti-
wm, which was in fact absolute ownership, though
technically distinct from Quiritarian dominion,
It was expressed by the -term in bonis habere
and is called by conunentators bonitarian owner-
ship.

The distinction between these two kinds of
ownership disappeared under Justinian. 168.
Since the time of Gibbon we have gnined more
aceurate views of the Agrarian laws of Rome.
They related excluasively to the public land (ager
pnblicu.? the occupation of which had been
monopolised by the patricians. The occupier
of part# of the State domain was said 1o
* possess” it and he was called “ possessor”
(squatter) not owner (dominus). The Agrarian
laws of Licinius and Gracchus limited a
Roman citizen to the occupation, or “ pos-
seasion” in this sense, of more than 500 jugera
of the Ager publicus. 1le might become the
owner of any amount of private land. AGRA-
RLE LEGES. 169. MANCIPIUM. 170.
"This assurance was given by the ancient form of
sale called Mancipatio, thus described by Gaius :
“ Mancipatio is cffected in the presence of not
less than five wituesses, who must be Roman
citizens and of the age of puberty, and also in
the presence of another person of the same con-
dition, who holds a pair of brazen scales and
henee is called Libripens.  'The purchaser (qui
mancipio accipit) taking hold of t]hc thing says :
I affirm that this slave (komo) is mine Ez Jure
Quiritium, and he is purchased by me with this
piece of copper and brazen scales. He then
strikes the scales with the piece of money and
gives it the selleras a symhoi of the price (quast
pretii loco).” All res muncipi were thus transfer-
red.  'To the examples given in Note 167, may
he added the children of Roman parents, who,
according to the old law, were Res mancipi. 171.
Things abandoned (derelict) are enumerated
wmong the res nullius, which might be acquired
by occupation. 172. For this difficult subject
see USUCAPIO. (1) Usucapio is the acqui-
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sition of Quiritavisn ownership by eontinuous
possession, It was allowed to convert the im-
erfect ownership called in Joris (bonitarian)
mnto dominiwm ex jure Quiritium. For example,
if a res mancipi- were transferred by mere
delivery without mancipation, the first” owner
would still remain Quiritarian owner until the
transferee had enjoyed .uninterrupted possession
for the time laid down in the XII Tables. The
latter then became Quiritarian owner. Thus
Ucuca?io originally only supplied the defect of
legal form in the acquisition of things. It is,
however, enumerated among the “civil modes
of acquisition,” by Justinian.

(2.) Usucapio, in its later sense, as a mode
of acquiring ownership, was regularly establish-
ed in the time of Galus, Tt applied to things
(whether Mancipi or Nec mancipi) tgat had
come to a man by tradition from one who was
not the owner, but whom he believed to be the
owner. His possession was required to be («)
uninterrupted, (¥) bond fide, and (c) legal in it«
origin (justa causa possessionis). But a myn
conld never thus acquire the ownership of »
stolen thing (law of X1I. Tables) or a thing pos-
sessed by force (Lex Julia et Pluutiu), even
though he purchased it bond fide.

(3.) When all distinction between Res man-
¢ipi and Nec mancipi was abolished, the old kind
of usucapio ceased. All usucapio was now
the same, and its general definition became the
““acquisition of ownership (dominium) by con-
tinued possession for a time defined by law.”
Justinian enacted that there might be usuca-
pion of moveable things in three years, and im-
moveable things “per longi temporis possessionem”
which is explained to be ten years infer presen-
tes, and twenty ycars inter absentes. The con-
ditions of legu{ origin, good faith, and the capa-
hility of the thing to be an object of usucapion
(it must be humani juris) were still required.
But the absence of the first and last conditions
was cured by a possession of thirty orin some
cases forty years. .

4.) Prescription, properly, Temporis pra-
Jcr(iptia (which wust not be confounded with
isucapio) signifies the answer or plea (pre:-.
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scriptio ) which a defendant has to the demani
of a plaintiff grounded on the lapse of time.
Justinian established the general rule of thirty
years within which actions must be brought.
The time began to run from the aceruing of the
cause of action. The defendant acquired hy
prescription a right founded on the plaintitt's
neglect, whereby he exeluded the plaintiff from
prosccuting his suit,

(5.) The historical distinetion between usu-
eapion and preescription does not exist in mo-
dern civil law. Gibbon uses the word “pre-
serintion” as identical with wsucapio. I'RT-
SCRIPTIO.

173. Tn English law there is a broad distine-
tion between the doctrines relating to land, “»eal
property,’ and those relating to moveables,
“per.mmﬁ roperty.” The former are of feudal
origin, the Iatter have been developed by statutes
and judiecial decisions, resting, in many cases,
on the basis of the Roman law. A memorable
instance is to be found in the exposition of the
law of “bailments,” from the Bench by Chiet
Justice Iolt, in (Cozas ». Bernard. 1 Smith's
leading cases, 82) * Simple, uniform and abso-
lute dominion.”  DBut, as has been explained,
the Romans conceived that one man might have
the bare legal ownership of a thing, and another
the beneficial ownership. The full idea of domi-
nion embraces usus, fruetus, abusus (the right of
using, enjoying, and consuming) and the power
of bhequeathing  within  the Timits prescribed
by law. DOMINLUM. The donrinus may part
with the wsus and fructus to another without.
ceasing to be dominus. BONA. 174, Ser-
vitudes S.:crvimtes) were as it were fragments
into which the dominium of a thing was con-
ceived to be divisible. They were either rea/
(relating to immoveable things only) as =«
vight of way, or watercourse, which one man
may have through the servient premises of
another (in English law, an “easement”) or
personal (relating both to moveable and im-
moveable things). The principal personal ser-
vitudes were Usus and Usus fructus, (a) Usus

fructus was the right of using sumw) and enjoy-

ing the fruits (fructus) of a thing (as a farm),
while the proprietas, ownership (the residue ot



91

the dominium) remained with another (the
dominus) ; (b) usus was tle right of using but
not taking the fruits (except suflicient for daily
use).  Servitudes were therefore limitations of
the owner's power overathing. SERVITUTES
USUS FRUCTUS. 175. CONFUSIO. Such
as of a man making wine of another man’s
arapes.  The Sabinians were of opinion, that
the ownership of the matter was not changed by
such lahour being bestowed upon it. The Pro-
culians held that the new thing or form (rove
species) belonged to him who bestowed - his
labowr on it; but they admitted that the original
owner had a legal remedy tor the value of hix
property. 176. Suecession is cither testamentary
(under a will) or ab sntestato (from an intestate).
Gibbon first considers the latter, which is called
hereditas legitima  (legal  heirship) HERES.
177. The Jewish law gave the first<born a
double share of the inkeritance. TheM thenian
law gave no portion to daughters, but the sons
were bound to maintain them, (the Athenian
lTaw may be compared with the Hindoo). HERES
(Greck). Under the English law the land of
an intestate goes to the ekdest son for reasoms
of tewdal origin, (the widow is entitled to dower
out of the land however) the personal property
ix divided among the widow, who takes onesthird
(or a halt if there are no children), and the
children of both sexes, who divide the remaining
two-thirds between them. 178, The hkeredes
sui ot necessarti of the Roman law, viz., sons and
daughters, and the sons and daughters of a son,
who were in the power of a testator. The word
sut (“own”) apparently means in the power (of
the deceased).  179. An obvious allusion to the
Euglish luw of inheritance to real prorcrty.
Yet it is decply ingrained in the national cha-
racter. [t almost invariably bappens that a
testator dying the absolute owner of Jand, leaves
the whole to his eldest son for life, with a
further limitation to is eldest son in tail. The
notive is to keep up the existence of the family
among the landed aristocracy. 'The minute
sub-division of estates which is the inevitable
resnlt of a law of equal partition among the
children, produces impoverished Iand-owners,
bad agriculture, and political degradation.
(India supplies many examples of this truth).
180, The following is a specimen of 4 ¢ genea-
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lagieal table,” according to the Reman law :—

'
Grandfuther 2. !

|

‘ Uncle 3.

)
TITICS, I i Brother 2, l [ Uncle's sun 4.

i .
| son & | | Nephew 3. l \ His son 5,

In this table the figures indicate the degrees
of kindred betwcen Titius and the ognati ros-
peetively specified. COGNATIL 181, The
law of the XII. Tables runs thus:—“If one dic
intestate without a swus heres, let the nearest
agnatus have his familia.” FAMILIA, 182,
The three ancient patrician Roman_tribes were
divided cach into ten euwrie (CURIA), each
curia into several gentes (and each gens intvr
families). The members of a gens were called
gentiles, they had a common religious worship
and & common name. They were conceived, as
the word gens shows, to be connected by race
(compare a caste in_India, a clan in Scotland).
GENS. 183, If there were no agnafi the
X1i. Tables gave the hereditas to the gentiles.
184, Not quite correctly stated. The Lex: Voconiu
only applied to testaments, and  thercfore «
duughter or other female could still inherit ab
intestato to auy amount. LEX VOCONTA.
185, See above Note 125. 186. See Note 125.
187, Cato spoke energetically for the Voconian
law at the age of sixty-five, 188. “The T ertul~
linn Senatus consultwm (under IIadriun) empow-
ered the mother, if ingenua snd the mother
of three childven, or if Lilertina and the mother
of four, to tuke the inheritance of an intestate
son. The Senatus consultum Orphitianum (under
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M. Aurelius) also gave the children a claim to
the kereditas of an mntestate mother. SENATUS
CONSULTUM TERT. and ORPHIT. 189,
TESTAMENTUM. 190. The liberty of mak-
ing a testamentary disposition is limited by the
Mahomedan and still more by the Hindoo law.
In England a testator’s power of settling his pro-
perty for a period defined by Act of Parliament
may be said to be unrestricted by law. The ten-
dencey of civilization is to remove restrictions on
the power of making wills. 191. Originally in
Rome wills were either made (a) solemnly be-
fore the half-yearly patrician assembly called
comitia calata (COMITIA CALATA), or () less
formally, in procinctu, when the testator was go-
ing to battle (called the Military Testament),
A third and later mode used in cuses of emer-
geney, was that by Mancipation (¢) deseribed by
Gibbon, This beeame the usual form, (d) The
Kdict established a less formal kind ofwill which
Gibbon mentions. This ¢ praetorian testament”
was distinguished from the strict civil form, by
Maneipatio, as‘not giving the legal Aereditas but
only the possession of the testator's goods
(BON ORJM POSSESSIO) “in accordauce
with the (testator’s) writing (tabule).” (e) Jus-
tininn established the validity of astill more simple
will, made orally or in writing, and acknowledged
before seven competent witnesses present at the
same place and time. 192, A will was called
Inofficiosum, which was made in legal form but
not “according to the duty (officium) of natural
affection,” as if' a man exheredated his own chil-
dren or passed over without mentioning his pa-
rents, or brothers and sisters. 1f there was uo
suflicient reason for this, the persons aggrieved
might have a Querela inofficiosi. The portion
of an hereditus which might be claimed by this
action was one-fonrth, Under the legislation of’
Justinian no person could maintain this action
beyond the degree of brothers and sisters. 193,
'The one was called universal, the other singular
suceession, In the former the heres or coheredes
succeeded to the universitus of the testator's rights
(UNIVERSITAS), in the latter the legatee
succeeded to the individual thing bequeathed,
194, SUCCESSIO, (for the Roman notion of
Nuccessio per universitatem). 'T'o the hereditas were
attached the debts and credits and the saera of the
deceased.  Compare the Hindoo with the Roman
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notion of an heir’s religious duty to his ancestor
(SACRA). The English maxim is “ God alone
can make an heir,” i. e. in English law, heirshi
is by blood only: a person to whom land s
devised, or money bequeathed, by will, is not
ealled an keir but a devisee or legatee. 195,
LEGATUM. A legacy is part of the hereditas
which the testator gives out of it, from the keres.
Under the law of the XII. Tables a man could
thus exhaust the whole (universum), so as to
leave the heres nothing, Attempts were made to
preclude this result, but without success, until
the lex Falcidia (B. C. 40) which enacted that a
testator should give no more than three-fourths
in legacies, so that one-fourth was secured to
the heres. 196. By the legislation of Justinian.
197.  The word testamenti factio expressed the
legal capacity of the heir to take as well as of
the testator to dispose. Cretio hereditalis means
the deter#@ination of the heir to take the kereditus.
198. For the nature of common substitution
and pupilluris substitutio, see HERES. 199.
Gibbon alludes to the strict settlement of landed
estates on the cldest and other sons successively
ing“tail male,” which is usually adopted by the
owners of landed property in Kngland in order
to keep theirestates in their own family, Under
this feudal tenure the owner of the land is only
imssesso(l of a “life interest,” which passes on
1is death to his eldest son, ‘The almost univer
sal use of such settlements by the owners of
land in England may be set off against the spe-
culative objections to the system made by those
who have not and are never likely to have any
landed property of their own, %)0 Observe
the distinction between the heres legitimus (ab
intestuto) and the testamentary heir, 201, See
Note 73, 202, FIDEL COMMISSUM. The
person who was to reccive the bencfit of the
Jidei commissum was styled fidei commissarius,
the person on whom the obligation was laid was
Sduciarius (in the English Law of Trusts the
former is the cestui-que-trust, the latter the
trustee), 203. But sce Note 184. 204. The
senatus consultum  Trebellianum (under Nero) ~
transferved, on the heres fiduciarius giving up
the hereditas to the fidei commissarius, all rights
and liabilitics of the heres to the fidei-com-
missarius, As fidei commissa were sometimes
lost Lecause the eres would not accept the
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inheritance, the senatus consulium Pegasianum
(under Vespasian) allowed the jfiduciarius to
retain one-fourth of the hereditas, remaining
liable to all debts and charges (onera hereditaria)
but which by agreement were shared between him
and the fidei-commaissarius. This fourth is in fact
the “Falcidian portion™ (see Note 195) applied
to the case of universal fidet-commissa. 205.
Gibbon having discussed real or absolute rights
{fura tn re), now passesto the other class of rights,
which are called personal or relative (furain per-
sonam). The latter rights, and correlative duties,
are represented in the Romanlaw by the technical
term  obligation.” An obligation (ligo to bind)
isa special tie of law whereby one person is
bound to another, to give, do, or furmsh some-
thing. Obligations are natural or civil. (1). The
former are not properly obligations, being such
as the law will not enforce as such by an action,
though it allows them to be pleaded By way of
defence. Those obligations which were regarded
a8 founded on natural reason (Jus genfium ) were
peculiarly considered as bone fidei (of good
faith) as distinguished from obligations stricti
Juris (of strict law). Such obligations might be
the foundation of bone fidei actiones, of which
the law recognised a limited number. (Eccle-
siastical law, aiming at higher moral objeets
than civil law, allows natural dnties to be the
toundation ot suits). (2). The latter, which are
obligations proper, are enforceable i all cases
by action and may be pleaded as a defence to
an action. Hence, obligations and actions are
treated of together. Civil obligations again are
cither (a) civil obligations in the narrow scnse,
viz., those rceognised by the civil law, or ()
Praetorian, viz., those created and sanctioned
by the ediet. It is very important to bear in
mind the distinction of (@) actions in rem, for
the vindication of absolute rights (Gura in re)
against any one who may dispute them, and (b)
actions in personam, for the enforcement of jura
in personam, rights founded on some act of a
particulur person (e. g contract or a wrong).
206. (iibbon's division of the facts whence
obligations arise is not applicable to the Roman
system, which distinguishes obligations as cither
¢r contractu (from the consent of parties) or
ex delicto (from a wrong dune by one to another).
A contract is an agreement which the law makes
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obligatory by giving an action to enforce it.
JUS, OBLIGA'TTO. 207. See Polyb. 1, vi. ¢. 56.
Where the honesty of the Greeks and Romans is
thus compared :—*“In fact, among the Greeks,
those who have to administer only as much as a
talent of public money, though they have, ten
sureties and as many seals and twice as many
witnesses, yet cannot keep their faith: but
among the Romans, those who, in public offices
and embassies, have charge of immense sumns
of public treasure, preserve religiously the
obligation implied by the simple oath.”

208. Ez nudo pacto non oritur actio—* from a
barc agreement arises no action (though it may
afford a defence.)” Consent alone was not suffici-
ent to create an obligation except in the four
instances of (a) purchase and sale, (b) location
orletting and hiring, (¢) partnership, (d) manda-
tum or commission. The obligations thus created
are empflatically styled consensual, as being
created by consent alone. Another class of
obligations are called real, being distinguished
by the delivery of a thing, res (e. g. in the casc
of'a pledge, d}('*,pnsit or loan) ; a third class are
murked by the utterance of certain words and
are therefore termed verbal ; a fourth by the use
of written documents, litere, and are called
literal. These obligations are thus arranged in
the Institutes Sl) re, (2) verhis, (3) literis, (4)
consensu. Gibbon first describes the 2nd of
these classes. 209. 'I'he word is derived by
Festus from stips, coined money ; by Isidorus
from stipula, a straw (sce ante Note 46) but
wmore probably comes from stipes, a root, signify-
ing something firm. The stipulatio was the
srincipal, but not the only form of verbal contract.

t must be observed that the stipulutor is the
purty to whom the verbal promise is made.

210. 'These accessory promisers or surcties
were in Justinians time called fide jussores.
They might be introduced in all kinds of con-
tracts. INTERCESSIO. 211. Each fide jussor
was liable for the whole debt, but, by a reseript
of Hudrian, the creditor was compelled to divide
his demand between all the fide jussores who
were solvent, when the suit wags ready for trial.
There were other laws passed for the protection
of sureties against unfair loss, one of which was
the benefit of order (beneficium ordinis) enacted
by Justinian and which compelled the creditor
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to sue the principal debtor first, and restricted
him to claiming from the sureties only so much
as he could not recover from the principal.
212. An agreement (. ﬁact‘um) founded on con-
sideration (causa) might form the ground of a
natural obligation. Some of these pactu (as that
of buying and selling) were in course of time
made the foundation of an actio civilis (see
Note 205) and some were protected by the
Pretor. (ACTIO). 213. It is erroneous to
apply the term benefits to the class of real
(which Gibbon does not distinguish from con-
sensual) obligations. Four contracts come under
the head of obligations made re; Mutuum, Com-
modatum, Depositum, and Pignus, Of these
the 2nd and 3rd only are benefits. 214, In
depositum the henefit was on the side of the
depositor and the depositarian was only liable for
loss caused by his Jishoncsty or gross neglect,
unless  indeed he had voluntarily offered to
receive the thing, in which case he was liable
for the consequences of slight neglect. 'The
thing might be recovered by the actio depositi.
in the contract of pledge (pigre:s) the ereditor
was only bound to use the utmost diligence jn
keeping the thing. It it was casually lost not-
withstanding his care, he was not accountable :
otherwise he could be compelled hy action to
restore it. 215,  Mutuwmn, a contract of loan,
in which not the specific thing but an cquivalent
(ingenere) wase to be returned. In commodatum,
the specific thing (in specie) was to be restored.
In the former the thing lent became the pro-
perty of the borrower, in the latter it remained
the property of the lender. The benefit being
generally received by the borrower in commaode:-
tum, he was bound to use as much care as the
most diligent head of a family tokes of bis own
property. 216. ‘The contract of sale was not
real but comsensual.  Consensual contracts were
not enforced by actions of “strict law,” but
{resting as they did on the jus gentiwn) by
actions hore fidei, preetorian actions in which
cquitable princi))les were permitted to govern
the decision. The opinion of the Proculians
who distinguished between sale, and barter or
exchange, was upheld against the Sabinians, who
considered them identical. EMPTIO. 217.
LOCATIO. 'This was also a contract consensu.
It was very much like the gontmct of sale.
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letting and hiring a house), of labour (as

a servant), or a work (as contracting forthe exe.
cution of a particular work). 218, Partnership
(sucietas) and commission (mandatum) are cone
sensual contracts. Partnership might be univer-
sal or for some particular business, as selling
wine, A contract of partnership in which one
partner was totally excluded from gain (leonina
societas), was void, One partner might sue
another for an account or dissolution in the
action pro socio. Mandatum was considered as
originating in friendship and was gratuitous,
The person trusted (mandatarius) was obliged to
use the care of the most diligent pater familias,
and if he failed to discharge the trust, he was
condemned in an ectio mandati and stamped
with infamy. 219, A pledge is termed Hypo-
theca when the thing is made a security without
being put into the posscssion of the creditor.
The act of hypothecation (like that of pledging)
required no particular torm and therefore resem-
bles contracts made consensu. 220. The maxim
is, “ Qui percipit commodum sentire debet et
onus—he who takes the advantage ought also to
bear the burden.” 221. Viz. Obligations ex
contractu. 222, This tenure (called Metayer)
is still common in the north of Italy. Tor the
peculiar tenure culled Emphyteusis, sce Dicty. off
Antiquities. 223, The Twelve Tables enacted
that no one should lend at wmore than unciarium
Senuws, one unecia (twelfth of an as) for the loan
of one as for the ycar. This rate, it calculated
for the old Roman year of ten months, would
give 8} for the year of twelve months, which was
commonly used in the time of the Decemvirs,
FENUS, 224, « Justinian has not condescend-
ed to give usury a place in his Institutes, but the
necessary rules and restrictions are inserted in
the Pandects.” 7. 225, T'welve per cent. was
the legal rate of interest under the later Repub-
lic and the Emperors.  Justinian reduced it to
six. (The legal rate of interest in Bombay ix
nine per cent. (for most purposes): in England,
five.  But parties may agree for any rate of
interest.) 226,  Singular arguments have been
invented to show the wrongfulness of usury, as
that money is in its nature barren and incapable
of increase (funus in Latin and 7oxes in
Greek properly mean increase). “The usurer

Location and conduction might be of thin%:‘ (as
iring
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is the worst Sabbath breaker: for his plough
goeth every day,” &c. Blackstone in his famous
commentaries on the Laws of England discusses
this question, and Mr. J. S. Mill, in his Political
Economy, sscertaing the causes which regulate
the rise and fall of the interest of money.
Perhaps no people have suffered more from
usury than the inhabitants of India.—It may be
useful to mention that Gibbon has taken no
notice of contracts made liferis, as by the entry
in a creditor's account books of a debt with the
debtor’s consent. An obligation incurred under
cither of the other forms (re, nerbis, consensu
might be converted into a literal obligation wi
the debtor's consent. 227. Gibbon here passes
to Obligations ex delicto. The student should
distinguish between private wrongs on which
obligations are founded, and public wrongs or
crimes which come under t?le criminal law.
(CRIMEN). Gibbon first notices the former;
which ard(a) furtum, (b) rapina, (c) damnum,
(d) injurid. 228. DAMNUM (damage to pro-
perty). 1f damnum is caused by the exercise of
a right, it is indirect and not wrongful (sine
infuria) ; if otherwise it is dircet and wrongful
(injurid datum). 'The liability to compensate for
direct damage arises only from dolus malus (Jdis-
honesty) or culpe (negligence) (CULPA). 229.
Thett (FURTGM)—u fraudulent dealing with
a thing not one’s own—was either manitest or
not manifest, according as the fur was surprised
in the act or not; in the former case the penalty
was quadruple, in the latter double of the thing
stolen. Furtum with violence was Rapina, for
which a special action was given by the Preetor.
(In English law theft and robbery are crimes,
and not private wrongs remediable by civil
action). 230. INJURIA and DAMNUM
INJURIA DATUM (the former is personal, as
an assault, libel, &c: the latter relates to pro-
perty).

231. Asto the Pretorinn actionof injuria, see
INJURIA. (In English law a person assaulted
may sue for damages in a civil action, or prosecute
the offender criminally, as he chooses). 232. A
lex Cornelia specially provided for cases of
pulsatio, verberatio (assault and battery) and
forcible entry into a man'shouse. 233. Livy
I. 28. 234. For the spirit of the Draconian le-
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islation at Athens, see the History of Greece. 235,
.g[‘he Anglo Saxon laws admit and regulate
pecuniary compensations for every injury
done to life or limb. 236. Observe the five
kinds of punishment enumerated here—talio,
fine, whipping, slavery, death. 287. MAJES-
TAS. The full exyression for the crime of
treason was crimen lese Majestatis (of injured
majesty, to wit, the majesty of the Roman state).
238, For an account of the cruel punishment of
crucifixion, see CRUX. 239. Gibbon alludesto
Livy x1. 43. and viii. 18. 240. The usual
etymology of parricide (pafer and cedo) seems
doubtful.” Originally it appears that cvery mur-
derer was called paricida, or parricida. See LEX
CORNELIA Dga SICARIIS. 241. “The XII.
Tables and Cicero are content with the Sack,
Sencca adorns it with serpents. Juvenal pities
the “guiltless monkey.” Adrian, Constantine and
Justiniare enumecrate all the companions of the
parricide. But this fanciful execution was sim-
plified in practice.” G. He quotes Paulus—
“nowadays they are burnt alive or thrown to the
beasts.” 242, ¢ The first parricide at Rome was
14 Ostius, after the second Punic war. During
the Cimbric war, P, Malleolus was guilty of the
first matricide.” G. 243. When judicial evidence
is exclusively oral the mischief of perjury is of
course very great. The offence would appear
highly criminal to the truth loving Roman, in-
dependently of the religious sanction. The Greeks
prided themselves on being superior in their
regard for oaths to the Asiatics, but the full esta-
blishment of democracy scems to have impaired
this among other public virtues. The Romans of
the time of Horace and Juvenal contemned Grecia
mendazx {lying Greece) as before they had brand-
ed “ Punic foith.” See JUSJURANDUM and
above Note 207. 244. The ancient law of debt
was very strict. See NEXUM and MANUS
INJECTIO. After the thirty days of grace the
debtor was addictus (assigned over) to the creditor
by sentence of the prstor. 245. < Bynkershoek
labours to prove that the creditors divided not
the body but the price, of the insolvent debtor.
Yet his interpretation is one perpetual harsh
metaphor, nor can he surmount the Roman
authorities of Quintilian, Cecilius, Favonius and
Tertullian.” @G. , an eminent German
civilian, agrees with Gibbon. Gellius, says,
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howevar, that there was no instance of a creditor
gver having adopted so extreme a mode of satis-
fying his debt. Shakspear's Jew of Venice had
no compunction in realising this bloody kind of
security, bnt our ancestors were unjust to Jews.
Romans, male and female, could see blood flow
without horror. 246. LEX PORCIA. LEGES
VALERIZE. Gibbon’s statement seems rather
too broad. 247. The existence of private juris-
dictions, 8o common in feudal times, is abhorrent
to the spirit of modern English law. 248.
Gibbon alludes to the remains of the feudal ays-
tem which were still do traceable in the manners
of his day. A modern “court dress” includes a
sword, the symbol of a knight or gentleman.
249. As Marius, Sylla, Pompey, Julius Cwsar.
250. For these Iaws see the Dicty. of Antiquitics.
251. Prosecutions under the gomelinn, Pom-
peian and Julian laws were called judicia publica.
““Under the empire, most of the rimes not
coming under these special laws, were judged
by the pretor in a more summ methnd’. The
Judictum (trial) was then said to be not publicum
but extra ordinem. 252. The administration of
justice in a Roman province was condusted
according to the laws of the province, but the
Governor had in practice very great power.
PROVINCIA. 253. (It is said that in England
a nobleman condemned to be hanged may by
custom demand the employment of'a silken rope).
“Tt was a guardian who had poisoned his ward.
The crime was atrocious : yet the punishment is
reckoned by Suetonius among the acts in which
Galba shewed himself acer, vehemens, &c.”" (active,
impetuous and immoderately severe in the repres-
sion of crime.) @. 254. The student will
remember the Roman cry of Christianos ad leones!
the Christians to ther]xlons ! 255. Gibbon in
this sentence is still speaking of criminal law
in the Provinces. 256. Theodosius. 257. The
“error” alluded to, is the confusion of sins or
vices with crimes. 258, This is by no means
certain. 259. Pro tio ad populum. See
LEGES VALERIZ. For the whole subject
of Judicia populi, sece JUDEX. 260. Thearis-
tocratic comitia  curiata. 261. As Aristides,
Militades, Themistocles. 262. This censure of
the Attic and Roman public judgments is justi-
fied by the preserved judicial oratory of Demos-
thenes, Zschines and Cicero, into which are fre-

246. The Por-
cian and Valeri-
an laws.

247. Private
Jurisdiction.

e 52.

248, The bar-
barous practise.

249. Each mi-
nister of the Re-
pubilic.

Page b3,

250. A new
system of crimi-
nal jurlsprudence

251, Extraore
dinary puius.

232. The peace
of their Province.

DPage b4,
203, A fatrer
and more lotly
cross,

254.  Exposed

to the wild hounts.

265, The de-
grees of guilt,
LPage BN,

266. Tho most
virtuous.

257. Rewpecta-
ble even n its
error.

Dage b7.

254,  Withoat
law or council.

269, The sacred
right of appeal.

260. The su-
preme tribanal.

261. The horoes
of A;lmmim

e B8,

M‘):q‘l'he“ou-
tors of Romie ond
Atheus.



263. Ordinary
Maglstrates,
264. Extraor-
dinary  inquisl-
tors,

265, They were
made perpetual.
266, Sylin ad-
v new questions.

267. Constitu
tional struggles.

208, Some
thousand To-
mans,

260,
tegrity.

‘Their in-

°
2700 Voices or
fahlets.

271, The deter-
mination ot the
fuct,

102

qQuently admitted such irrelevant declamation,
such appeals to passion and prejudice, and such
shallow sophistry as show how little those demo-
cratic courts were to be moved by genuine
forensic reasoning. An English barrister must
blush to own that trial by jury, at least in ecri-
minal cases, encourages and rewards similar
breaches of logic, taste and honour. 263. Prators.
264. Called Quesitores (inquirers) of Parrici-
dium, or capital matters. 265. Questiones
Perpetue. JUDEX. 266. The Questiones of
Sulla were on extortion (de Repetundis), Treason
( Majestatis), Homicide and Sorcery (de Sicariis
et Veneficis), Parricide, Peculation, Bribery
(Ambitus), False money, False witness (de falsis)
cspecially in relation to testaments (FALSUM).
Public violence (VIS). 267. For a sketch of
these  constitutional struggles” see JUDEX.
A law of C. Gracchus transterred the judicia
from the eenate to the equites. A lex Plautia
(B. C. 89) opened the appointment of Judex to
all the people without distinetion. A lex Cornelia
passed under the influence of the aristocratie.
Sulla restored to the Senate their ancient mono-
poly ot'the judicial power. A ler durelia (B.C.70)
established a triple and equal division between
the Senate, Ecuites and T7ibuni ALrarii (who
were substantial plebeians). A lex Judiciaria of
Julius Cwsar tnolk away the third class, which
was afterwards restored by M. Antonius, without
demanding any pecuniary qualification. 268,
Under Augustus (who added o fourth and lower
Decuria to the existing three) the Judices were
nearly 4,000 in number. 269. Of these three
guarantees  (oath of judices, ballot, mutunal
challenge) the first and last arc admitted in
the English jury system. A jury however
must give a unanimous verdict of acquittal
or condemnution in England, (Not so in
Scotland). 270, The sentence was pronounc-
cd orally, and was sometimes first written on
a tablet, The letters N. L. (mon liguet—it is
not clear) expressed an inability to decide
in favour of the plaintiff or the defendant. 271.
The English practise recognises the distinc-
tion between questions of law and fact. The
former are decided by the Judge, the latter by
the Jury. The * delegate” named by the pretor
was called juder. Observe that Gibbon 18 here
speaking only of the civil jurisdiction of the












