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CASES

ARGUED AND DETERMINED

IN THE

COUKT OF COMMON PLEAS,
FOR THE

CITY AND COUNTY OF NEAT YORK.

ID the Matter of the Assignment of BERNARD RICE et al. to

Louis STERNBACH for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided January, 1878.)

An assignee for the benefit of creditors continued the business of the

assignors at retail for seven months after the assignment, selling goods

during that period for $4,196.11, at an expense of $2,420, afterwhich the

remainder of the property was sold at auction for $2,815.41, at an ex-

pense of $267.25. In his account the assignee charged himself with the

gross receipts. $7,011.51, and claimed to be allowed as expenses the above

sums of $2,420 and $267.25, amounting to $2,687.25, besides $741.12 for

legal services and other outlays ; giving as reasons for not selling the

property at auction as soon as possible, that the goods were of such a

. character, that, if so sold, they would have brought hardly more than

one-fourth of the sum received for them at private sale, and that, the

assignment having been made in the spring, the goods were not then

salable, being suitable for winter trade. Held, that the assignee should

have stored and insured the property and prepared it for sale at a season-

able and favorable time
;
and that he should therefore be charged with

the estimated value of the goods if so sold, and be allowed the estimated

VOL. X. 1
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amount of expenses only of packing, cataloguing, storage, insurance,

advertising, and auctioneer's fees, which would have been incurred had

the property been so dealt with, besides his necessary expenditures for

legal services.

MOTION to confirm the report of a referee upon the final

accounting of an assignee under a general assignment for the

benefit of creditors.

The facts are stated in the opinion. .

J. F. DALY, J. Bernard Rice and Ignatius Rice, dealers in

fancy goods, consisting chiefly of millinery ornaments and

fancy mock jewelry, and carrying on a retail business at ]Sfo.

373 Broadway, became insolvent and made a general assign-

ment to Louis Sternbach, which assignment was filed in the

county clerk's office on April 17th, 1876. The schedules filed

by the insolvents showed an indebtedness of $85,884.40 and

assets nominally worth $62,246.43, but stated in the schedules

to be actually worth only $8,259.85.

The assignee immediately entered upon the execution of

liis trust and performed it in the following manner : he carried

on the retail business of the insolvents at their usual place of

business for about seven months, paying the same rent as the

assignors had previously paid, and employed both the assignors

at a salary to sell the goods ;
at the end of the seven

months he caused the balance of stock left, to be sold at public

auction, which was effected in one day. The sales over the

counter during the seven months he carried on the business

amounted to $4,196.11. The expenses during that period
amounted to nearly $2,420, leaving a balance in his hands of

a little less than $1,800. The sales at auction amounted to

$2,815.41, and the auctioneer's charges to $267.25, leaving a

balance of $2,548.16. It is, however, stated that a portion of

the expenses charged in the account for private sales were in-

curred in preparing the g?ods for the auction, but the specific

proportion is not given. The assignee, it will thus be seen,

charges himself with $7,011.52 proceeds of sales of the assigned

property, and asks to be allowed the gross sum of $2,687.25
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for expenses in realizing that amount, exclusive of $741.12 for

legal services and other outlays. ,

The reason given for not proceeding to sell all the assigned

property at auction as soon after he entered upon his trust as

was possible, is that the goods were of such a character that if

sold at public sale they would have been sacrificed ; that they
would Ijave brought hardly more than one quarter of the sum

they yielded at private sale over the counter, during the seven

months he carried on the business
; also, that they were not

salable in the spring when the assignment was made, or in the

summer, being a class of goods better adapted for winter trade.

The testimony of the assignors and experts is given to this

effect. He therefore assumed the responsibility of continuing
for seven months the use of the store at a rent of $208 per
month and of hiring the two assignors at a salary of $200 per
month together, for the purpose of working off a stock of

$7,011.52. The result is not creditable to his sagacity, if that

were the only question in the case, for, expending $1,500 in

salaries to the assignors and $1,128.28 for rent, with other out-

lays, he realized but $4,196.11 in the whole period. On the

other hand the auction sale of the balance of goods yielded

$2,815.41 at an expense of something over $267.25.

Taking the assignee's own explanation and proofs into

account, it is manifest : 1st. That with the knowledge that the

bulk of the assigned stock was not salable in the spring and

summer seasons, but in the fall and winter, he assumed the

heavy expenses of keeping open a store for the sale at retail of

the goods during the very period when they were not in de-

mand and would have been slaughtered if sold at auction. 2d.

That he intentionally undertook at the outset of the execution

of his trust to keep at retail for over six months a stock valued

at no more than $8,259.85 in the schedules, at a certain monthly

expense of nearly $450, with no prospect of realizing more for

them owing to the season. And it is equally manifest that

this whole arrangement was but an excuse for allowing the

assignors to make a living out of the assigned property under

the pretense of helping the creditors of the estate to a larger

dividend
;
and that 'the assignee undertook to carry on at the
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expense of the creditors through the assignors the very busi-

ness which the latter had conducted until they became insol-

vent.

The duty of the assignee was unquestionably to take the

stock into his possession and prepare it for sale at public

auction at a favorable time. His expenses would then have

been confined to packing, cataloguing, storage, insurance,

advertising and auctioneer's fees
;
and it is difficult to under-

stand why, if the surplus unsold stock brought $2,815.41 at

auction, the rest of it, sold in a similar manner at a like favor-

able season, would not have netted more than the $1,800

which it produced under his management.
The accounts are referred back to take proof of the value

of the assigned stock if sold at auction at a seasonable and

favorable time, and to take proof in order to estimate the ex-

penses indicated above
;
and with the balance, the assignee

should, in my opinion, be charged, allowing him, however,

necessary expenditures for legal services rendered the assignors

in the preparation of the assignment and schedules, and ren-

dered the assignee in his accounting.

Keport referred back.

ID the Matter of the Assignment of FOLEY & Co. to ED-

WAED TKUE for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided January, 1878.)

Where, after an assignment for the benefit of creditors, a warrant of

attachment against the property of the assignor is obtained by a creditor

on the ground that the assignment is a fraudulent disposition of prop-

erty, moneys in the hands of the attorney for the assignee, collected by
him before the issue of the attachment, upon claims forming part of the

assigned estate, are not subject to levy under such attachment.
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APPLICATION by an assignee under a general assignment for

the benefit of ci editors for payment to him of moneys of the

assigned estate in the hands of his attorney.

Foley & Co. made an assignment for the benefit of their

creditors to Edward True. Part of the assets assigned were

claims against debtors of Foley & Co., which the assignee em-

ployed his attorney, David Leventritt, Esq., to collect. After

some of these claims had been collected, but before the pro-

ceeds had been paid over to the assignee, Thomas Hanley,
one of the creditors of Foley & Co., procured from the Marine

Court an attachment against their property on the ground that

the assignment was fraudulent, and the attachment was levied

on the moneys collected and the uncollected claims remaining
in the hands of Mr. Leventritt. The assignee applied to have

the moneys paid over to himself.

M. M. Budlong, for Edward True, assignee.

David Leventritt, in person.

Peter Cook, for Thomas Hanley, attaching creditor.

J. F. DALY, J. The attachment of Thomas Hanley, a

creditor of the assignors, Foley & Co., which was issued by
the Marine Court on the ground that Foley & Co. had fraud-

ulently disposed of their property, can be levied only upon the

property claimed to have been fraudulently assigned, and not

upon its proceeds {Lawrence v. Bank of the Republic, 35 JS
T

. Y.

320
; Lanning v. Streeter, 57 Barb. 33

; Campbell v. Erie R.

Co., 46 Barb. 540
; Greenleaf v. Mumford, 50 Barb. 543 ;

McElwain v. Willis, 9 Wend. 548).

In this case the attachment was levied on two classes- of

property in the possession of David Leventritt, attorney of the

assignee, viz : (1) moneys collected from debtors of the assign-

ors upon claims placed in Mr. Leventritt's hands by the

assignee for collection
; and, (2) claims against other debtors

of the assignors uncollected.

The proceeds of collected claims are to be regarded in the
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same light as proceeds of sales of property. When the claim

is nncollected the debt maybe levied on under the attachment,

but when the debt has been paid before the attachment is

issued nothing remains which is the subject of levy, and the

creditors of the assignors can only reach the proceeds by action

in equity against his assignee after exhausting their legal reme-

dies.

It follows, therefore, that whatever moneys had been col-

lected by the attorney for the assignee before the attachment

was issued are not the subject of attachment, and must be paid
over by Mr. Leventritt to the assignee.

Application granted.

In the Matter of the Application of GEOKGE H. WOOSTEK,

Assignee for the Benefit of Creditors.

[SPECIAL TEKM.]

On an application by an assignee for the benefit of creditors for leave to

compromise a claim clue the assigned estate, where the amount of such

claim is small, leave may be granted on the petition and proofs, -without

ordering a reference.

APPLICATION by an assignee under a general assignment for

the benefit of creditors for leave to compromise a claim be-

longing to the estate.

The facts are stated in the opinion.

VAN HOESEN, J. The amount of the claim which the as-

signee seeks to compound is small, and a reference to inquire
into the circumstances would doubtless cost more than the sum
which would be received on the composition. Whilst I shall,

in view of the small amount involved, sign the order, I call

attention to the fact that the petition is on information and
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belief merely, and that the name of the informant and the

reason why the affidavit is not made by him, are uot stated, nor

is any other evidence produced to support the petition.

Application granted.

In the Matter of the Assignment of ISRAEL YEAGEE et al,

to HENBY EISNER for the Benefit of Creditors.

[SPECIAL TEEM.]

(Decided June 25th, 1878.)

Until there has been an accounting by an assignee for the benefit of credi-

tors, the assignee and the sureties on his bond will not be discharged,
even after a composition by all the creditors.

APPLICATION by an assignee under a general assignment for

the benefit of creditors for the discharge of himself and the

sureties on his bond.

The application was made upon the petition of Henry Eis-

ner, the assignee, showing that a composition agreement had

been signed by all the creditors of the assignors, Israel Yeager
and Seligman Bauer, that they had all received the amounts pay-

able to them respectively upon the composition, and had consent-

ed in writing that the assignee reconvey to the assignors the as-

signed property ;
and the petitioner asked leave so to reconvey,

and that he and his sureties should be discharged. No notice

to creditors to present their claims to the assignee appeared to

have been published.

VAN HOESEN, J. On this application the release can only

be from liability to the compounding creditors, who appear

and who have been cited to appear on this application. If the

bond is to be cancelled and the sureties discharged, there must

be an accounting. It will be merely formal, perhaps, but it
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must be had. The court will not discharge the bond, except

after an accounting.

Application denied.

In the Matter of the Assignment of WILLIAM DJSYER to

JOHN D. WEINHOLZ for the Benefit of Creditors.

[SPECIAL TEEM.]

(Decided June 30th, 1878.)

Until there has been an accounting by an assignee for the benefit of credi-

tors, the assignee and the sureties on his bond will not be discharged,
even pro tanto, from liability as to creditors who have executed a general
release upon a composition with the assignor.

To entitle the assignee to a discharge upon a final accounting before a

referee, it must be shown before the referee that the assignee duly adver-

tised for claims, and that citations to creditors and parties interested in

the fund were duly issued and served ; and it should appear, by evidence

other than the original schedule, who are the creditors of the insolvent,

and whether they all signed the composition. The original composition

agreement and the original release should be returned with the report of

the referee ; and the testimony must be in writing, subscribed by the

witnesses, and returned with the report.

APPLICATION by an assignee under a general assignment
for the benefit of creditors for the discharge of himself and

the sureties on his bond from liability to creditors who had

executed a general release.

After the assignment, the creditors of the assignors, by a

composition agreement duly executed, agreed to accept a sum

equal to twenty-five per cent, of their claims in full satisfac-

tion thereof, and subsequently, upon payment of the composi-

tion, a general release was also duly executed by the creditors.

The assignee was the subscribing witness to both the com-

position agreement and the release, and both were proved by
him before u notary public, whose certificate of such proof
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was annexed. Thereafter, upon application of the assignee, a

citation to the creditors to attend his final accounting was is-

sued and served
;
and pending the accounting, this application

was made by the assignee for the release of himself and his

sureties from any further liability in respect of the claims of

any creditors whose names appeared upon the general release.

VAN HOESEN, J. There can be no discharge without an

accounting. Experience has shown the absolute necessity for

the giving, by the assignee, of an account of his stewardship.
I have now before me a case apparently like this, in which an

assignor joined with the assignee in petitioning for the dis-

charge of the assignee's sureties, and where after such dis-

charge the assignee retained and refused to surrender to the

assignor the surplus remaining in his hands.

I will not sign any order for a discharge pro tanto. Let

the assignee make his account show that his duty has been

done, and that nothing remains to be done, and then, upon

turning over to the assignor the balance in his hands, a dis-

charge will be granted.

Application denied.

A subsequent application for the discharge of the assignee

upon his final accounting was made (at Special Term, July,

1878), upon which the following opinion was rendered.

VAN HOESEN, J. There are three classes of persons barred

by the discharge of the assignee: First, creditors who have ap-

peared ; secondly, creditors who have been duly cited but have

failed to appear; and thirdly, those who, after due advertise-

ment, have not presented their claims (Assignment Act of

1877, 20, subd. 5). It must appear on the accounting be-

fore the referee that the assignee duly advertised for claims

( 4). It was not the intention of the legislature that the as-

signee should administer the estate without notice to the cred-

itors. It must also appear that citations have been issued to

creditors and parties interested in the fund ( 11, 12, 13) ;
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there must be proof that the citation has been duly served
;

and it is of course essential that the referee should know who
the creditors are, for without such knowledge he cannot tell

whether they have all been cited. The original schedule is

not satisfactory evidence of this. The books of the assignor,

the assignor himself, and the witnesses, may be examined to

ascertain the names and addresses of the creditors. The referee

should have taken testimony to ascertain whether there are

any creditors who have not signed the composition. Again,
there must be some authority given by the court to warrant

the withdrawal by the assignee of the original papers, and for

the substitution of copies in their stead. In this case, the as-

signee is the sole witness to the signatures of the creditors to

the composition agreement and to the release. He goes before

a notary public by himself, proves as subscribing witness the

signatures of the creditors and the genuineness of the signa-

tures, and then, without any other evidence than the certifi-

cate of the notary that he (the assignee) has sworn to them, lie

asks that his bond be discharged. It will be seen that the

whole matter and the interest of the creditors hang on the

mere word of a single person, and that person the assignee,
who asks that his bond be cancelled and that he be released.

He then offers what purports to be, and what probably is, a

copy of the notary public's certificate, and proposes to leave

that, together with a copy of the other papers, instead of the

original, on the files of the court. This is too unsafe a method
of doing business. The matter must be referred back to the

referee to ascertain, by the examination of witnesses, who are

creditors of the insolvent, and whether they have all signed
the composition, whether there was any advertisement for

claims, and whether the creditors were duly cited. The origi-
nal composition agreement and the original release must be re-

turned with the report of the referee. The testimony must
be in writing, subscribed by the witnesses, and returned with

the report (Gen. Rules, r. 30).

Report referred back.
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In the Matter of the Assignment of ADOLPH SCHEU et al.

to ABRAHAM SELIGSBERG for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided July 23d, 1878.)

Rule 30 of the General Rules of Practice applies to the filing of reports of

referees in proceedings upon assignments for benefit of creditors, and to

notice thereof, and exceptions to and confirmation of such reports.

APPLICATION to confirm the report of a referee upon the

final accounting of an assignee under a general assignment for

the benefit of creditors.

YAN HOESEN, J. The report of the referee will be filed,

and notice thereof given to creditors who have appeared and

proved their claims. If no exceptions be filed, the report will

be confirmed conformably to Rule 30, General Rules.

In the Matter of the Assignment of WILLIAM WATT et al

to WILLIAM W. SMITH for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided August 7th, 1878.)

An allowance may be made to an assignee for benefit of creditors, for ser-

vices rendered him by counsel upon his accounting ; but allowances

will not be made to counsel who appear for creditors.

APPLICATION for allowances to counsel upon the final ac-

counting of an assignee under a general assignment for the

benefit of creditors.

YAN HOESEN, J. The counsel fee to the counsel for the

assignee should be allowed, and the amount asked for is reason-

able.
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"Whilst it may be possible to justify the payments of reason-

able counsel fees to the various counsel for the creditors on the

ground that the proceedings before the referee are analagous
to a suit for the general administration of assets, I do not feel

safe in opening the gates to the flood of applications for allow-

ances which I know will pour in, the moment it is known that

a precedent has been established for paying the counsel for

creditors out of the funds in the hands of the assignee. This

proceeding is purely statutory, and there is no law prescribing

any fee bill or any bill of costs or any rule for allowances in it.

The inclination of the judges of this court is strongly adverse

to the system which prevails in some jurisdictions of dividing

up estates amongst lawyers.

I shall deny the application for allowances to the counsel

for divers creditors, though the amounts applied for were ex-

tremely moderate. The assignee may prepare a decree in the

usual form.

Order accordingly

In the Matter of the Assignment of WORTHLEY for the Bene-

fit of Creditors.

[SPECIAL TERM.]

In the decree entered upon the final accounting of an assignee for the bene-
fit of creditors, all amounts to be paid must be specified.

Allowances for legal services rendered to the assignee, are made to tho

assignee and not to counsel.

APPLICATION for a decree upon the final accounting of an

assignee under a, general assignment for the benefit of credi-

tors.

VAN HOESEN, J. I will not sign the proposed decree. The
amounts must be specified. No such looseness can be permit-
ted as the proposed decree makes possible. It is not enough
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that the amounts are small, and the counsel reputable. If this

decree is signed, it becomes a precedent, and it may result in

loss to some estate where the parties are different from those

wno propose this decree.

Again, I cannot allow anything to Lindsay & Flammer.

The allowance is to the assignee, and is made as ooe of the ex-

penses of "his execution of the trust.

There will be no difficulty in having a proper decree signed.

In the Matter of the Assignment of MERWIN & Co. to WILLIAM

S. SEE for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided September 20th, 1878.)

Upon an application for a discharge of an assignee and his sureties it must

appear that creditors have been advertised for, as provided by section 4

of the Assignment Act, and that a citation to attend the accounting has

been issued and served, as provided by sections 11 or 12, and that an

accounting has been had, as provided by section 20.

APPLICATION for the discharge of an assignee under a general

assignment for the benefit of creditors.

J. F. DALY, J. I do not find any proof that creditors have

been advertised for by the assignee under section 4 of the Act

of 18TT, nor that any citation has been issued under sections

11, 12, 13, (fee.

The power possessed by the court or judge to grant a dis-

charge to the assignee and his sureties, can only be exercised

upon a regular proceeding for an accounting, and such proceed-

ing must be commenced by service of a citation ( 20, subd. 6).

If no such citation have been issued, I suggest that counsel

apply under sections 11, &c. as amended by the Act of 1878,

and if there be no appearance by creditors the report already

made will be confirmed.
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In the Matter of the Assignment of RAPHAEL LEWENTHAL

et al. to ADOLPH M. PETSHAW for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided October 10th, 1878.)

An assignee for the benefit of creditors and the sureties on his bond will bo

discharged only upon a proceeding for an accounting instituted by cita-

tion, of which all persons interested in the estate, even though they have

signed releases, must have notice.

The assignee must advertise for claims before he can be discharged by
reason of a compromise between the assignor and the creditors.

APPLICATION by an assignee under a general assignment for

the benefit of creditors for a reference of his accounts, and

for the discharge thereupon of himself and the sureties on his

bond.

The application was made upon the petition of the assignee,

with affidavits by the assignors, showing the making of the as-

signment, the filing of schedules, inventory, and bond of the

assignee, proof of claims by all the creditors, a compromise be-

tween the creditors and the assignors, and the execution of re-

leases by all the creditors to the assignors.

J. F. DALY, J. No discharge will be granted the assignee

except upon a proceeding for an accounting to be instituted by
citation. The statute is clear upon this point. The assignee
must apply by petition for a citation to all persons interested

in the estate, to attend the settlement of his accounts, and all

parties, whether they have signed releases or not, must be noti-

fied.

Advertisement for claims must be made where the assignee
geek relief by reason of a com promise between the assignor and

the creditors.

Application denied.
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In the Matter of the Accounting of FREDERICK YILMAR, As-

signee for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided December 5th, 1878.)

Section 1016 of the Code of Civil Procedure applies to references in pro-

ceedings under assignments for benefit of creditors, and a referee in such

proceedings must be sworn unless the oath is waived.

APPLICATION to confirm the report of a referee upon the ac-

counting of an assignee under a general assignment for the

benefit of creditors.

LARREMORE, J. Section 1016 of the Code of Civil Proced-

ure provides that the referee must before proceeding to hear the

testimony be sworn faithfully and fairly to try the issues, or to

determine the question referred to him, as the case requires,

and to make a just and true report according to the best of

his understanding.
" But where all the parties whose interests

will be affected by the result are of age and appear in person
or by attorney, they may expressly waive the referee's oath.

The waiver may be made by written stipulation or orally. If

it is orally it must be entered in the referee's minutes."

I cannot find any such entry in the minutes of the referee

herein, nor can I find any allusion to such a waiver having
been made in his report, and any further proceedings under

the order would be therefore irregular (Malcolm v. Foster,

5 N. Y. W. Dig. 310
; Exchange Fire Ins. Co. v. Irving, Id.

587).

Under these decisions I must send the report back.

Report referred back.
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In the Matter of the Assignment of JOHN L. PAKKEB to

HENRY A. MARKIOTTE for the Benefit of Creditors.

[SPECIAL TERM.]
i

(Decided December 5th, 1878.)

Where, after an assignor for benefit of creditors has failed to file the

required inventory of his estate, the assignee also neglects to file such

inventory, and to give a bond, the assignee should not, on his own motion,

be permitted to re-assign the assigned property ta the assignor and be

discharged. The proper course is to remove him and hold him to account

for the assigned estate.

APPLICATION by an assignee under a general assignment for

the benefit of creditors for his discharge.

The facts are stated in the opinion.

Miron Winslow, for the application.

VAN HOESEN, J. On the first of November, 1878, Parker

made an assignment to Marriotte, which was, on that day,

duly filed in the office 01 the county clerk. It was the duty
of Parker to make an inventory of his estate within twenty

days thereafter, but if he failed to do so, the duty of making
such inventory was then devolved by law upon Marriotte.

Marriotte could have applied to this court for au order com-

pelling Parker to appear, and to disclose under oath all he

knew concerning the assigned estate. Instead of .doing his

duty, Marriotte says that he thought he would wait until Parker

provided sureties for his (Marriotte's) bond as assignee, but as

Parker fails to produce sureties for him, he asks to be dis-

charged, and for leave of the court to re-assign the assigned

estate to Parker. Marriotte evidently views the assignment as

a matter in which only Parker and himself have an interest,

and he does not see why Parker's creditors should be consulted

or be paid. Instead of granting Marriotte's application for a

discharge, and for leave to re-assign the property to Parker,

the proper course is to remove him and to hold him to a strict
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accountability for the assigned estate. Any creditor of Parker

may now apply to the court for Marriotte's removal, for an

accounting, and for the examination of Parker and his books.

The application of Marriotte is denied.

Application denied.

In the Matter of the Assignment of GEORGE GROENCKE to

RICHARD L. PLAHN for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided December 23d, 1878.)

An assignee for the benefit of creditors and the sureties on his bond will

not be discharged until after the assignee has advertised for claims, and

has accounted, although a composition with all the creditors has been

made and the amount thereof paid to them.

APPLICATION by an assignor and assignee under a general

assignment for the benefit of creditors for the discharge of the

assignee and the sureties on his bond and the re-assignment

by him to the assignor of any assets of the assigned estate re-

maining in his hands.

The applicants showed, by affidavits, the making of the as-

signment, a subsequent meeting of the creditors, upon notice

to all of them, the execution of a composition deed by all the

creditors, and payment to them of the amount of the compo-
sition. Personal notice to all the creditors of the application

was also shown.

YAN IIoESEN, J. Motion for a discharge of the assignee

denied. The assignee must advertise for claims. We never

discharge without such an advertisement. Besides, there can

be no discharge without an accounting. These ex parte pro-

ceedings for a composition may be right ;
no one can tell

;
but

no discharge can be obtained upon tiiem.

Application denied.

VOL. X. 2
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Matter of Bryce.

In the Matter of the Assignment of BRYCE & SMITH to FRED-

ERICK W. LEWIS for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided January, 1879.)

Under the General Assignment Act of 1877, 21, an order for the examina-

tion of witnesses and the production of books and papers may be made
at any time, and is not necessarily confined to cases where a proceeding
under the act is pending.

The petition of a creditor for such an order alleged that the assignors, less

than two months before their assignment, had represented to the peti-

tioner that they were perfectly solvent; that their schedules filed after

the assignment showed a total indebtedness approaching three times the

actual valuation of their assets
; and that an expert accountant was of

the opinion that either the representations were untrue, or a balance-sheet

prepared from the books of the assignors by an accountant employed by
the assignee must be incorrect. Held, that these facts were sufficient to

authorize an order for the examination of the assignee's accountant and

the inspection of the books and papers of the assignors.

To obtain such an order for the production of books it is not necessary to

allege or prove a previous demand and refusal of an inspection.

APPLICATION by a creditor of assignors under a general as-

fiignment for benefit of creditors to vacate an order vacating a

previous order for the examination of a witness and the pro-

duction of books and papers of the assignors.

Upon the petition of the National Park Bank, a creditor of

Brycc & Smith, who had made an assignment to Lewis for

benefit of creditors on July 23d, 1878, an order was made on

December 13th, 1878, for the examination as a witness of Alfred

D. Griswold, an accountant employed by the assignee, which

directed the assignee to produce the books of account, papers,

&c., of the assignors. On December 24th, 1878, the order of

December 13th was vacated upon an application ex parte by
the assignee ;

and on December 27th, 1878, upon application

of the National Park Bank, an order was granted requiring

the assignee to show cause why the order of December 24th

ehould not be vacated and the examination proceed as origin-
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ally ordered. The facts appearing on the return of this order

to show cause are stated in the opinion.

J. F. DALY, J. The order of December 13th, 1878, direct-

ing the examination of Alfred D. Griswold, and directing the

assignee to produce all books of account, papers, and vouchers

of the assignor, was authorized by the facts stated in the peti-

tion then presented to the court. The 21st section of the act

(Laws of 1877, c. 466) authorizes the county judge at any time

on the petition of any party interested, to order the examina-

tion of witnesses, and the production of any books and papers,

by any party or witness before him, or before a referee ap-

pointed by him for such purpose. This may be done " at any

time," and it is not necessarily confined to cases where a pro-

ceeding under the act is pending. The statute provides that

the testimony and extracts from the books and papers shall be

filed with the county clerk, to be used in any action or proceed-

ing then pending, or which may be thereafter instituted. The

provision is evidently designed for the obtaining of depositions,

perpetuation of testimony, and the inspection of books and

papers for use in any of the various proceedings that grow out

of the administration of the assigned estate. Although the

statute does not prescribe the proof necessary to authorize

such order, it is clear that a necessity for the examination

should be shown by the petition, otherwise the assignee might
be perpetually obstructed in the administration of the trust,

by applications in which the books of the assignors and the

assignee's time might be wholly engrossed by examinations

instituted by petitioning creditors.

The petition presented in this case alleged that the Park

Bank is a creditor of the assignors to the amount of $18,314.60,

upon nine notes indorsed by the assignors, and discounted by
the Park Bank about June, 1878; that at that time the assign-

ors represented to petitioners that they were perfectly solvent,

and worth $273,600 over all their liabilities; that on July

23d, 1878, they made this assignment; that their schedules

were filed September 27th, 1878, showing a total indebtedness

of $352,979.59, and actual valuation of assets at $121,411.61 ;
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that the assignee employed an accountant, Mr. Alfred D.

Griswold, to prepare a balance-sheet of the estate from the

books, and that such sheet was inspected bj an expert employed

by the bank, who was of the opinion, from casual inspection,

that either the representations of the assignors in June, 1878,

were untrue, or the balance-sheet was incorrect
;
that requests

to inspect the books were made by petitioners, who were, how-

ever, put off by excuses
;
and the petitioners charge a fraudu-

lent concealment by the assignors of assets of the firm. The

charge was grave; zprima facie case was made out, and the

ascertainment of the truth was not only of importance to all

persons interested in the assigned estate, but would aid materi-

ally in carrying out the purposes of the Assignment Act.

Judge YAN HOESEN, therefore, on December 13th, 1878, made
an order requiring the accountant, Alfred D. Griswold, to ap-

pear and be examined before a referee, and requiring the as-

signee to produce on such examination the books and papers
of the assignors. Mr. Griswold was evidently a " witness "

within the meaning of section 21, and as the assignors were

parties their books and papers were under the control of the

court or judge. The examination under section 21 is itself "a

proceeding," and every person interested in the estate who is

required to submit to examination, or to produce books or

papers, is "a party" to the proceedings. In a broader sense,

however, the assignors, assignees, creditors, and sureties are
"
parties

"
to all the proceedings under the Assignment Act.

On I>ecember 24th, 1878, however, Judge VAN HOESEN

granted, ex parte, an order vacating the order above mentioned.

This was done on motion of the assignee, who presented to

the court an affidavit denying that he ever refused to allow an

inspection of the books
; setting forth that there had been

three meetings of the creditors, at which the bank was repre-
sented

;
that an advisory committee of creditors had been ap-

pointed, which fully examined all the books and papers of the

assignors; that forty-five per cent, hud been offered in settle-

ment at a meeting on September 10th, 1878, and a composition

agreement to that effect signed by the bank on the 29th of

August, 1878
;
that a petition in bankruptcy against the as-
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signers was filed by certain creditors, and that proceedings
thereunder were still pending ;

and that a proceeding for com-

position was instituted, and a meeting called for January 10th,

1879, before Henry Wilder Allen, Register in bankruptcy ;

that there was a recommendation of composition in bank-

ruptcy at thirty-five per cent, by a committee of the creditors
;

and finally stating, among other matters, that the petitioners'

proceeding was intended merely to harass and annoy the as-

signee and debtors, and to coerce the debtors into giving better

terras to the bank than to other creditors.

It is manifest that Judge VAN HOESKN was justified in set-

ting aside his order for the examination of Griswold and pro-

duction of* the books, upon the fact coming to his knowledge
that proceedings against the debtors were pending in the Uni-

ted States District Court in bankruptcy, a fact which had not

been disclosed in the petition of the bank. He regarded it as

proper to permit no step that required his order or approbation
to be taken after the United States Court had taken cognizance
of the matter in bankruptcy.

There seems to be no other reason than this discovery of

the pending bankruptcy proceedings, which would require the

judge to vacate peremptorily, and without notice to the peti-

tioner, his previous order. The other matters stated in the affi-

davit of the assignee were such as would suggest the propriety

of calling on the petitioner for answer, but not of vacating ex

parte the order granted on the petition.

That this was the matter which operated to produce his de-

cision would appear from the third order made by the judge,

dated December 27th, 1878. requiring the assignee to show

cause why the order of December 24th, 1878, should not be

vacated and the examination originally directed be had. This

last order to show cause was granted on a voluminous affidavit

of Mr. Worth, president of the Park Bank, setting forth, among
other things, that an injunction which had been issued by the

United States District Court, staying all proceedings before

the referee, had been modified by said court, after full hearing

and argument, so as to allow the examination of the assignors'
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books and papers to proceed. The other matters set out in

Mr. Worth's affidavit were in support of his original petition.

I regard the facts before the court as sufficient to authorize

the examination originally ordered under section 21. The

United States District Court has expressly declined to inter-

fere with that examination, aud this court is bound in all pro-

per cases to allow such remedies to the creditors as the act pro-

vides, and as do not conflict with the paramount authority of

the bankruptcy court over the same assets.

Much proof has been offered on this motion upon an issue

which seems to me of minor importance : viz., whether a de-

mand for inspection was made upon the assignee, and whether

he refused it. If it were necessary upon the question*, I should

say that he is by no means convicted of an attempt to obstruct

creditors, and that he could not be so convicted upon the affi-

davits against him, some of which are open to severe criticism.

But it is not necessary under section 21 to allege or prove a

demand or refusal of inspection in the petition. It is of no

importance, in considering the propriety of granting the prayer
of the petition, that the assignee is and always has been willing
to permit the inspection prayed for.

An inspection without an order made on petition gives no

right to file with the county clerk extracts from the books, nor

to use them in proceedings under the act. An order must be

obtained for the purpose, and the application for it involves

no reflection upon the assignee.

The main reason for the inspection of the books of these

assignors yet remains, that, as set out in the petition on which

the order of December 13th was made, the representations al-

leged to have been made by the assignors as to their solvency,
less than two months before the assignment, were such as to

excite surprise when their schedule of assets is examined, and

the creditors are not unreasonable in their demand for an in-

vestigation. No denial by the assignors of the alleged repre-
sentations is made, although Mr. Bryce makes an affidavit on

this motion, and I am justified in believing that a well-founded

distrust of the accuracy of the schedules is the ground of tlio

petitioners' desire to examine the assignors' books, not a malic-
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ious desire to embarrass the debtors, nor corrupt design to ex-

tort a payment to the bank over and above the composition

proposed by the creditors generally. I shall therefore direct

that the order of December 24th, 1878, be vacated, and the

examination under the order of December 13th, 1878, be pro-

ceeded with.

No costs.

Order accordingly.

JOSHUA M.WHITCOMB et aL, Plaintiffs, against JOSIAH F. FOWLE,
et aL, Defendants.

[SPECIAL TERM.]

(Decided February, 1879.)

Where, after au insolvent limited partnership has made an assignment for

benefit of creditors, general creditors of the partnership have brought an

action to set aside the assignment, and for a receiver of the co-partner-

ship property and an injunction restraining any disposition of such prop-

erty, without first proceeding to judgment and execution against the

debtors, a receiver may, nevertheless, be appointed and an injunction

granted, in order to prevent a dissipation of the copartnership assets.

Although, as between the parties to it, an assignment for benefit of credi-

tors is revocable at their pleasure, such a revocation cannot in any way
prejudice or impair the rights of creditors.

MOTION to remove a receiver and vacate an injunction.

The action was brought to set aside a general assignment
for tho benefit of creditors made by the defendants Josiah F.

Fowle and William A. Brown, Jr., to the defendant John H.

Folk.

Prior to January 2d, 1879, a limited co-partnership existed

under the firm name of "
J. F. Fowle," of which the defend-

ant Josiah F. Fowle was the general, and the defendant Wil-

liam A. Brown, Jr., was the special partner. On the day last

mentioned, the said firm made an assignment for the benefit



24: COUKT OF COMMON PLEAS.

Whitcomb v. Fowle.

of its creditors to the defendant John H. Folk, in which the

amount due the special partner was made a preferred claim.

This action was then commenced in behalf of the plaintiff

and other creditors who might come in and contribute to the

expense thereof to have the assignment declared null and void,

that a receiver of the copartnership property be appointed,
and that an injunction issue restraining any disposition of such

property. An order to show cause as to the appointment of a

receiver and the granting of an injunction was made January 7th,

1879, returnable January 8th, 1879, the hearing of which was

on that day adjourned to January 13th, 1879, with the direc-

tion that no disposition of the property by sale was to be made

by Folk, the assignee.

On January 7th, 1879, Fowle (as appeared by his affidavit)

was served with the summons and complaint and the order to

show cause in this action. On January 9th, 1879, with the

consent of Brown, Folk re-assigned the copartnership prop-

erty, and on the same day the said firm, with Brown's consent,

made a new assignment to Folk for the benefit of its creditors

generally, and without preference. Folk, as such assignee,

subsequently filed the schedule required by law and executed

a bond, which was duly approved. A receiver having been

appointed and an injunction granted meanwhile, Folk moved
to remove the receiver and vacate the injunction.

John Henry Hull and William A. Cook, for the defend-

ants.

P. <& D. Mitchell, for the plaintiffs.

LARREMOEE, J. [After stating the facts as above.] If this

were an action in the nature of a creditor's bill, the plaintiffs

would have no status in court without alleging the recovery of

a final judgment and execution issued and returned thereon

(Geery v. Oeery, 63 N. Y. 252, and cases there cited).

But I do not understand that the doctrine laid down in

Innes v. Lansing (7 Paige, 583), has been disturbed or dis-

puted. That case holds that when a limited partnership be-
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comes insolvent, its assets are a special fund for the payment of

its debts ratably (except those due to the special partner), and

any creditor, although he have not proceeded to judgment
and execution at law, may file a bill in equity to restrain the

insolvent partners from disposing of the property contrary to

law, and for the appointment of a receiver. This practice

was reviewed and approved in Van Alstyne v. Cook (25 N. Y.

489).

If the plaintiffs have asked for more or greater relief

than the court can afford them on a final judgment, that is

no reason why the court on a mere motion should try issues

upon the determination of which they may be entitled to

some relief. If as general creditors they cannot (as contended)
contest the validity of the assignment, yet as general creditors

they may have the right to prevent a dissipation of the co-part-

nership assets.

The authorities cited by the counsel for the defendants

(Hone v. Woolsey, 2 Edw. Ch. 289
;
Mills v. Argatt, 6 Paige,

577; Metcalf v. Van Brunt, 37 Barb. 621) establish the

theory that as between the parties to it the assignment is bind-

ing and revocable at their pleasure. But no case goes to the

extent of holding that such a revocation could in any way
prejudice or impair the rights of creditors. In the case under

consideration the creditors had commenced proceedings to pro-

tect their rights upon a statement of facts which should not be

decided on affidavits.

Considering the hopeless insolvency of the firm, that its

indebtedness to its special partner would almost, if not entirely,

exhaust its assets, the peculiar relations of the assignee and the

special partner, and also the entire merits of the application to

remove the receiver and vacate the injunction, I think it

should be denied.

Motion denied.
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In the Matter of the Assignment of ROBERT S. ORSOR to

THEODORE SMITH for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided June 4th, 1879.)

An assignee for the benefit of creditors who continues the business of the

assignors at a loss, is chargeable with the full value of the assets origi-

nally received, and is to be allowed the expenses of getting them in, but

nothing for his losses.

Where, after an assignment for benefit of creditors, a composition is enter-

ed into, creditors who refuse to join in the composition are entitled, on

the final accounting of the assignee, only to the proportion they, in com-

mon with all the creditors, would have received of the assets had no

composition been made.

APPLICATION to confirm the report of a referee upon the

final accounting of an assignee under a general assignment for

the benefit of creditors.

The accounting was ordered upon petition of Whitlock &
Anderson, creditors of the assignor. The facts are stated in

the opinion.

J. F. DALY, J. A majority of the assignor's creditors (if

not all excepting these petitioners), agreed to a composition of

thirty cents on the dollar payable in notes of the assignor in-

dorsed by the assignee, and consented to the assignee contin-

uing the insolvent's business for the purpose of providing for

the notes. Petitioners did not agree to this arrangement, and

called the assignee to account for his dealings with the trust.

The value of the goods and fixtures that came to his posses-

sion, and the debts collected by him amounted altogether to

$910.44. He took this stock, added new purchases of his own
and carried on the business for a short period, paying a part of

the notes and ultimately winding up with a loss of $1,2-7.GO
to himself. I do not gather from the papers, that of this loss

more than $500 at the outside, was for payments on the notes
;

that is to say, he did not pay much, if anything, over a fourth
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of the thirty per cent. It would seem, therefore, that at least

$700 of the loss was upon the business. The referee charges
him with the value of the estate he received from the assignee
in the first instance, allowing him nothing for his losses in

carrying on the business. This is correct. Had he made a

profit in that business he would have been chargeable with

that profit in addition to the value of the assigned estate, but

he is not to be allowed his losses on the experiment. On the

other hand he is not chargeable with the gross receipts of the

business without regard to the cost of carrying it on. If he

speculated and lost, he is chargeable only with the full value of

the assets originally received, and allowed only the expenses of

getting them in. This the referee has found, and his report
should be confirmed.

The petitioners are entitled to be paid only the proportion

they, in common with all the creditors, would have received of

those assets, had no composition been made. This is found by
the referee to be a less sum than the petitioners have already

received, and nothing is therefore due them.

Report confirmed, with $10 costs of motion to assignee

against petitioners.

Order accordingly.

In the Matter of the Assignment of FREDERICK W. COFFIN

et al. to JOSIAH P. MARQUAND, JR., for the Benefit of

Creditors.

[SPECIAL TERM.]

(Decided June, 1879.)

An assignee for the benefit of creditors who uses the funds of the assigned

estate in the purchase of claims against the assignors, for less than the

estate would have yielded to creditors on an honest administration, is

not entitled to the profits derived from such purchase ; creditors influ-

enced by him so to transfer their claims should be allowed to present

claims for the balance due upon their ratable proportions of the estate
;
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and no commissions or expenses should be allowed to the assignee from

the time that he began so to misuse his position.

ACCOUNTING by an assignee under a general assignment for

the benefit of creditors.

The facts are stated in the opinion.

Albert Roberts, for the assignee.

It. C. Elliott and Gleason & Cator, for the creditors.

VAN HOESEN, J. No fault is found with the proceedings
of the assignee until he attempted to make money for himself

by his management of the assigned estate. He conceived the

idea of inducing the creditors of Coffin & Lyon to release

their claims against the assigned estate for less than the es-

tate would have yielded to them on an honest administration;

and to accomplish his purpose he addressed a circular letter to

them, in which he stated that the law gave him seven months

more time to settle the estate, and that it was for their inter-

est to accept a final dividend of fifteen per cent, immediately,
which dividend he was then able to pay, but he doubted if so

much would be paid if he exercised his right of withholding

payment till the lapse of one year from the date of the assign-

ment. Most of the creditors, upon receiving that letter,

thought it prudent to accept Marquand's offer, and he then

paid every creditor, except two who refused to listen to his

proposal, fifteen per cent, on the amount of his claim. He ex-

acted, however, from every one he paid, an assignment of all

demands against Coffin & Lyon, against himself as assignee,

and against the assigned estate
;
the assignments were, as a

rule, drawn in blank, and the name of a Mr. Roulon was after-

ward written in. Roulon was acting as representative of Mar-

quand, who was the actual assignee of the claims of the credi-

tors who accepted the fifteen per cent. No money was paid

except what came from the assets of the estate in his hands,

save in a few instances where a refractory creditor refused to

accept fifteen per cent., and where such a difficulty was en-

countered enough extra was paid by the assignee or his friends
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to obtain the assignment. The assignee now contends that he

is entitled to whatever profits are to be derived from the pur-

chase by him of these claims, in the manner which I have de-

scribed. He admits that his proceedings were unlawful, and

utterly indefensible if called in question by any creditor whose

claim was bought ;
but insists that neither the court nor any

other person than one who made an assignment can challenge
the validity of his illegal transactions or prevent him from en-

joying the fruits of his breach of trust. He plants himself

upon the proposition that no one can assail the act of a trustee

who defrauds his cestui que trust except the cestui que tr.ust

himself, and cites a case decided in the State of Mississippi to

that effect. I have looked into that case, and I think that it

has no bearing upon the point involved in this. If it had ap-

peared in theMississippi case that the executor had used mon-

eys belonging to the estate in the purchase of legacies, it is not

to be believed that the court would have decided that the exe-

cutor was entitled to retain to his own use the profits of the

purchase. It may well be that where a legacy is paid in full,

the legatee so paid is not the proper party to call in question

the acts of an executor who misconducts himself, but if lega-

cies are subjected to an abatement any legatee whose legacy is

reduced in amount, has a right to call upon the executor to ac-

count for and to pay over any profit he has made by the use of

the moneys of the estate in speculation. It matters not whether

that speculation was in buying claims against the estate.

In buying claims of legatees, or in operations entirely dis-

connected from the business of the administrator, so in the

case under consideration
;

the creditors who have not been

paid have the right to exact from the assignee every dollar he

has made by the use of the trust funds for his own purposes.

Every purchase of the claim of a creditor for less than its rata-

ble share of the assets is for the advantage of the other credi-

tors and not for the advantage of the assignee.

It is not now necessary to say what rule would be adopted

if the assignee had used his own moneys in the purchase of

claims
;
as for myself, my impression is that whether he uses

his own money or the funds of the estate, he should not be
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permitted to deal in any way likely to lead him into the temp-
tation of making money out of his cestuis que trust.

Under the circumstances in this case I think that those

creditors who were influenced to make the assignments by the

letter of the assignee, should have an opportunity to present

their claims for the balance due upon their ratable proportion of

the assets. The statement of that letter was likely to frighten

creditors into the acceptance of almost any offer which the as-

signee chose to make. A day should be fixed before which

creditors who made assignments to Marquand, or to his repre-

sentative Roulon, may present their claims for the balance re-

maining unpaid, and certify to their wish to undo their assign-

ments. If they wish to undo their transfers they may share in

the fund, but if they prefer to ratify their assignments the

share they would otherwise receive will be distributed among
the creditors. In any event the assignee must not profit by
his misuse of the trust estate. Upon the application of any

creditor, Marquand will be removed and a new assignee ap-

pointed to close the estate. For the time that Marquand was

executing the duties of his office in good faith, he should receive

compensation. It is true that the Assignment Act provides

that the assignee shall receive as his commission five per cent,

upon the moneys coming into his hands, but the statute is not

to be so construed as to give the commissions, no matter how
unfaithful or dishonest the assignee may be. (3 Wait's Actions

and Defenses, 248.)

From the time he began to use his position for his own

gain, he should not be allowed either his commissions or ex-

penses, lie should not be allowed any fees paid to his coun-

sel, for obtaining the assignments, or for any services connected

with the assignments, and no commissions should be paid to

the assignee upon moneys which came into his hands after he

issued his circular letter and entered upon the business of be-

traying his trust.

Order accordingly.
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In the Matter of the Assignment of JEHOAKIM DAVIS to HUGH
PORTER for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided October l?tb, 1879.)

Under the General Assignment Act of 1877, 11, authorizing the issue of

a citation to parlies interested in an estate assigned for benefit of credi-

tors,
"
requiring them to appear in court

" on the settlement of the ac-

count of the assignee, a citation requiring parties to appear "before one

of the judges of this court at chambers," confers no jurisdiction, and can

not be amended.

"Where such a citation has been set aside for the defect above mentioned,

the petition upon which it was issued may properly be used in obtaining
a second citation.

The omission of the name of the Chief Justice of the court from the teste

of such a citation is not a material defect, where the citation bears the

signatures of the clerk and of the attornej'for the petitioner, and is un-

der the seal of the court.

Where the petition for an accounting by an assignee is made by a creditor,

the fact that the assignee disputes the claim of the petitioner is not a

ground for denying the application.

APPLICATION to compel an accounting by an assignee under

a general assignment for the benefit of creditors.

The facts are stated in the opinions.

BEACH, J. Under the Act (L. 1877, c. 466, 11), the

citation must require all parties to
"
appear in court." That

process, in the case at bar, requires them to appear before "one

of thejudges of this court at chambers." This would not be

an appearance "in court" or before the court. The citation

is therefore irregular and confers no jurisdiction. For that

reason it cannot be amended, or an order to that end would be

granted. The preliminary objection is well taken, and this

proceeding must be dismissed without costs.

Order accordingly.
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Upon a second citation having been issued upon the same

petition, the following opinion was rendered, November 3d,

18T9.

VAN HOESEN, J. I. The petition was used in obtaining

the citation which was set aside by Judge BEACH, and it is ob-

jected by the assignee that it cannot be used a second time

and made the foundation of a second citation.

Before the adoption of Rule 23, it had always been the prac-

tice to require a new affidavit of merits to be made every time

a defendant was required to swear to merits, and an affidavit

of merits used for one purpose could not afterwards be used

for a different purpose. I do not understand, however, that

the same practice prevailed with respect to other affidavits.

It is said in Tidd, p. 502, that "
though affidavits have been

used and a motion made thereon, they may be again referred

to in support of a fresh motion." In England there are many
cases holding that affidavits may be used a second time pro-

vided they are material to the points at issue on both motions.

An indictment for perjury will not lie unless the affiant has

sworn falsely respecting some material facts, and it is neces-

sary therefore when an affidavit is offered upon a motion dif-

ferent from that for which it was prepared that it should ap-

pear that the affidavit when sworn to touched material facts,

and that the affiant when he made it could have incurred the

pains and penalties of perjury, if he had sworn falsely (see

Ryan v. Smith, 9 Mees. & W. 223
; Beg v. Mizen, 1 D. K S.

865
; Quelly v. Boucher, 1 Scott, 283). It was not improper

therefore for the petitioner to use the petition a second time

in obtaining a second citation.

Had the first citation been sustained, and had any subse-

quent proceedings thereupon been taken. I should have been

inclined to hold, under the authority of McCoy v. Hyde (8

Cow. 68), that it could not have been made the foundation of

a second citation.

II. I do not regard as material the omission of the name
of the Chief Justice from the teste of the citation. The cita-

tion bears the signature of the clerk and the signature of the
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attorney for the petitioner, and is under the seal of the court.

The words of the rule are not well chosen but the meaning is

obvious. The fair construction is that the citation shall be

issued by the clerk.

III. The assignee's denial of the petitioner's debt will not

save the assignee from accounting. The Case of Farmen is di-

rectly in point.

IV. If the assignee desire it, I will order the petitioner's

claim submitted to a jury, but with notice, if the claim be es-

tablished, the assignee personally must pay the costs of the

litigation. There seems to me circumstances that make such

a disposition of the matter peculiarly proper.

In the Matter of the Assignment of JOSEPH STOCKBRIDGE et al.

to ISAAC BEISTOW for the Benefit of Creditors.

[SPECIAL TEKM.]

(Decided November, 1879.)

A final decree upon an accounting by an assignee for the benefit of creditors,

requiring the payment of money by the assignee, cannot be enforced by
attachment, and fine and imprisonment as for a contempt.

Under section 1915 of the Code of Civil Procedure, which applies to actions

upon bonds of assignees for benefit of creditors, the court may authorize

any number of actions on such a bond, and leave to sue will be granted
to any creditor who shows himself entitled thereto.

MOIION for an attachment against an assignee under a gen-
eral assignment for the benefit of creditors, for his failure to

pay over to the creditors moneys directed, by the final decree

upon his accounting, to be paid by him to them.

The decree upon the final accounting of the assignee charged
him with a specified sum. the total amount of the proceeds of

the assigned estate and interest, and, after allowing him certain

sums for expenses, &c., directed the remainder thereof, the

sum }f $7,131.08, to be distributed among the creditors named

VOL. X. 3



34 COURT OF COMMON PLEAS.

Matter of Stockbridge.

in the decree, and payment thereof to those creditors or to

their attorneys was ordered to be made forthwith.

Upon service on the assignee of a copy of the decree and

a demand in writing of the sums due certain of the creditors,

made by their attorney, the assignee answered,
" that he had

no money of the assigned estate referred to in said decree, and

could not pay the money required to be paid by said decree,

or comply with its terms ;" whereupon the creditors made this

motion for an attachment against him.

The affidavit of the assignee, in opposition to the motion,

alleged that the funds of the estate were collected and retained

by the firm of George W. Kidd & Co., of which he was a

member, and that George W. Kidd, also a member of said

firm, was one of the sureties on his bond as assignee, and was

amply responsible ;
that the firm had been dissolved, and that

he had commenced an action against his former copartners to

recover the trust funds, which was still pending. Parts of

these allegations were controverted by affidavits on behalf of

the creditors.

Samuel O. Adams, for the creditors.

Frank K. Pendleton, for the assignee.

J. F. DALY, J. A final decree in accounting cannot be

enforced by attachment. Provision for enforcing such a decree

is expressly made by section 22 of the General Assignment
Act (L. 1878, c. 318, 6, amending L. 1877, c. 466, 22). It is

there enacted that all decrees in proceedings under this act

shall have the same force and effect, and may be entered,

docketed, and enforced and appealed from the same as if made
in an original action brought in the county court. Judgments
and decrees of the county court are enforced by execution

where the judgment is for a sum of money, or " directs the

payment of a sum of money
"
(Code, 1240). The judgment

being enforceable by execution, the court has no power to

punish the party for not paying, by fine or imprisonment
(Code, 14, subd. 3). Such was the state of the law prior to

the Code (Hosack v. Rogers, 11 Paige, 603).
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The General Assignment Act above cited provides further

( 20) that the county judge may exercise such powers in

respect to the proceedings and the accounting as a surrogate

may by law exercise in reference to an accounting by an

executor or administrator. It also provides ( 25) that the

court may exercise the powers of a court of equity in reference

to the trust and any matter involved therein. Giving these

provisions the effect of controlling the mode of enforcing final

decrees in accounting, they do not confer the power of punish-

ing, by fine and imprisonment, disobedience to a final decree

for the payment of money, since neither the surrogate nor the

court of chancery could commit as for a contempt in such a

case (Matter of Watson, 69 N. Y. 536). Such decrees could

be enforced only by execution against the property and against
the body.

It is plain, however, that these provisions of sections 20

and 25 give this court full power to punish, by attachment for

contempt, disobedience to interlocutory orders for the deposit,

payment, or transfer of funds and property in the hands of

the assignee, or under his control, and for disobedience to final

decrees other than for the payment of money (Code, 14,

subd. 3
;
Matter of TVatson; Ilosack v. Rogers, supra).

Motion denied, but, as the question is new in these pro-

ceedings, without costs.

Afterwards leave to prosecute the bond of the assignee was

granted to Oscar Hoyt, one of the moving creditors
;
and on

motion by other creditors to vacate the order granting him

leave to sue, the following opinion was rendered, January 18th,

1881.

YAN HOESEN, J. The method of bringing action on the

bond of an assignee is now regulated by section 1915 of Code

of Civil Procedure, which is a substitute for Article second,

Chapter 6, Title 6, Part 3, Revised Statutes. That article of

the Revised Statutes was frequently before the courts for con-

sideration, and a serious question existed as to whether it was

possible to carry out its provisions after the abrogation by thu
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old code of the remedy known as the scirefacias. It was the

opinion of the Superior Court that a new action should be

brought for every new breach of the condition of the bond,
and that under the practice prescribed by the Code of Proced-

ure judgment should not be taken for the penalty of the bond,

in the first action that might be brought. The cases I refer to

are, Baggot v. Boulger (2 Duer, 170); O'Connor v. Such

(9 Bosw. 318) ;
Ireland v. Litchfield (8 Bosw. 634). It is

true that some of the actions, to which I have referred, were

actions brought upon the bonds of administrators, after the

surrogate had assigned them
;
and it has been held that a dis-

tinction exists between suing on a bond to the people which

had been assigned, and suing on a bond to the people which

had not been set over to a particular individual. Where the

bond has been assigned pursuant to some statute the assignee

may bring suit upon it in his own name though it may run

to the people, but where it has not been assigned it has been

held that the action should be in the name of the people. Per-

haps after the intimation of the court in Dayton v. Johnson,

(69 N. Y. 428), even under the law which was in force before

the last nine chapters of the Code of Civil Procedure took

effect, an action on a bond made to the people might have been

brought by a party in interest in his own name. As to that I

express no opinion. Section 1915 was evidently designed to do

away with those provisions of the Revised Statutes which re-

gulated the method of proceeding to enforce bonds for the

performance of covenants. That section is not so clear as it

ought to be, but it does provide that there may be two or

more successive aciions upon a bond, and that the bond shall be

construed as if it contained a covenant to perform the act

specified in the condition thereof. It also provides that

damages may be recovered for successive breaches, and then

limits the aggregate amount of damages to the penalty men-

tioned in the bond, except in a certain case not now to be con-

sidered. My own conclusion is that the effect of this is to

make it proper for the court to authorize any number of ac-

tions upon an assignee's bond. There is now no statutory

pro
vision which contemplates a judgment for the amount of
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the penalty, in the first action on the bond, and a series of

proceedings in the nature of a writ of scire facias for the

benefit of persons other than the relator by whom the first suit

is brought.
The system of enforcing sheriff's bonds under the Revised

Statutes seems to me to afford a very good guide to those who
now seek to enforce an assignee's bond. It appears to me to

cover the case exactly, though I do not say that there is any
statute which makes it applicable. I shall grant to any credi-

tor who shows himself entitled thereto, permission to sue upon
the bond of the assignee.

I have very little doubt that there is collusion between

Kidd and Hoyt's attorney, and I suspect that Iloyt is only a

tool in Kidd's hands, but the evidence before me is not suf-

ficient to authorize me to set aside the order which allows

Hoyt to prosecute the bond. I can only say, I suspect ;
I

cannot say, I adjudge. If any lona fide creditor who really

intends to prosecute the bond wishes to make a case which

will warrant the setting aside of the order which empowers

Hoyt to sue, I will appoint a referee to take proof of the facts,

if the applicant will stipulate to pay the fees of the referee.

My own belief is that such a proceeding is unnecessary, for

lioyt is in nobody's way.
I shall not remove Bristow on the application of Hoyt ;

if

any creditor acting for himself, and not for Kidd, should make

the application, a different question would be presented.

The proposed orders should each contain a provision for

the distribution by the Court of Common Pleas of the moneys
that may be recovered. Sections 17, 18, vol. 3, p. 781, 5th

Ed. Revised Statutes may be consulted, as to the form of the

provision.

Motion denied.
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In the Matter of the Assignment of JULIUS GOLDSCHMIDT to

JACOB WOLF for the Benefit of Creditors.

[SPECIAL TEEM.]

(Decided November, 1879.)

"Where an action is pending, brought by an assignee for the benefit of credi-

tors against the sheriff for taking property of the assigned estate under

warrants of attachment obtained by creditors of the assignor, and an offer

of compromise is made by such creditors to the assignee, leave to accept

it will not be given him if the compromise is opposed by other creditors

who are preferred in the assignment, and whose testimony will be available

to the assignee on the trial of the pending action. '

APPLICATION by an assignee under a general assignment for

the benefit of creditors for leave to accept an offer of compro-
mise by creditors of the assignor.

The facts are stated in the opinion.

J. F. DALY, J. The assignee has done his duty in bringing
the proposed offer of compromise on the part of attaching
creditors to the attention of the court and inviting the persons

interested in the estate to consider it. The opposition to the

proposed compromise is general on the part of the preferred

creditors, however. And. as they are most interested in the re-

sult of the pending action against the sheriff, and their testimony
is available for the assignee on the trial, he should proceed with

the suit.

Motion denied, without costs.
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In the Matter of the Assignment of THOMAS MANAHAN to

ALEXANDER C. ROBEBTSON for the Benefit of Creditors.

[SPECIAL TEEM.]

(Decided December 19th, 1879.)

Upon an accounting by an assignee for the benefit of creditors, the neces-

sity for and the reasonableness of charges for expenses must be shown.

An attorney for petitioning creditors who has been successful in obtaining

the removal of an assignee is not therefore entitled to an allowance out

of the assigned estate, although such removal may be for the advantage
of all the creditors.

APPLICATION to confirm the report of a referee upon an

accounting by an assignee under a general assignment for the

benefit of creditors, after his removal.

The facts are stated in the opinion/

VAN HOESEN, J. The referee reports in favor of disallow-

ing two items in the account rendered by Robertson, the as-

signee, who was removed, and in favor of allowing every other

item in the account.

The two rejected items are charges for lunches and other

personal expenses of the assignee. It was proper to disallow

these items, but it seems to me the referee did not go far enough.
The testimony shows that the assignor kept a paper ware-

house in Duane Street, that Robertson was in possession of the

place about a month, and that in the period of four weeks, he

paid out in wages a large amount of money. Manahan, the

assignor, received for his wages at least $105, and other persons

received as wages $261.35, and in addition to all this Robert-

son says he expended $112 in removing the stock to the ad-

joining house.

It is difficult to understand why such a large expenditure

for wages was necessary or excusable. Robertson gave no ex-

planation of the matter, and in the absence of all evidence ot

the necessity for the outlay his charge for wages must be re-
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jected. It is possible that a portion of the charge may be

sustained if Robertson be given a further opportunity to show

that the outlay was advantageous to the estate. I will send

the matter back to the same referee, that he may take such

further evidence as may be offered as to the propriety of the

expenditure for wages.
Robertson is not entitled to any allowance for counsel fees.

I think that the referee decided properly in rejecting Mr.

Lockwood's claim for an allowance. Lockwood must look to

the creditors who employed him. It is probable that the pro-

ceeding he instituted inured to the advantage of all the credi

tors. That alone is not sufficient to entitle him to an allow-

ance out of the estate. He was acting throughout not for the

estate but for his employers. And the benefit which the others

received was merely incidental to the relief he obtained for his

clients. We have never applied to proceedings under the

Assignment Act, the rule which prevails in equity as to the

payment of costs out of the fund in suits brought for the ad-

ministration of assets (Hamilton v. Hamilton, 1 Malloy, 535).

Under section 25 of the Assignment Act the only costs

that could be allowed to Lockwood would be costs against
Robertson. It gives no authority for charging the fund with

allowances to the counsel for some of the creditors for pro-

ceedings taken by them against an assignee.

The report as to Lockwood's allowance is confirmed.

Order accordingly.
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In the Matter of the Assignment of JOSEPH CROMIEN to JAMES

M. LIDDY (JOSEPH F. BECKER substituted as Assignee) for

the Benefit of Creditors.

[SPECIAL TERM.]

(Decided December 22d, 1879.)

Where proceedings have been taken in the Supreme Court to compel an

assignee for the benefit of creditors to execute his trust and distribute the

funds in his hands, this court will make no order for that purpose.

APPLICATION by an assignee tinder a general assignment for

the benefit of creditors for the settlement of his account and

the discharge of himself and the sureties on his bond.

The facts are stated in the opinion.

VAN HOESEN, J. The order applied for is denied.

The Supreme Court has jurisdiction no less than the Com-
mon Pleas. "Where it assumes the control of the assignee and

exercises its unquestioned power to compel him to execute his

trust, and distribute the funds in his hands, the Court of

Common Pleas will make no further order in the matter. All

the relief to which any party, trustee or cestui gue trust is en-

titled, the Supreme Court is competent to grant.

The rule is that the court which first takes jurisdiction of

the settlement and winding up of the assigned estate, retains

exclusive control to the end, and where an accounting is begun
in the Supreme Court, the Common Pleas will, as I have said,

leave to that court the settlement of the estate and the dis-

charge of the assignee and his sureties.

In one case where an application was made to Justice

DAVIS for the appointment of a referee to take and state the

accounts of the assignee, in an action brought in the Supreme
Court, that learned justice said that he would appoint no

referee until an application had been made to the Common
Pleas for the appointment of a referee under the Assignment

Act, and that he would then appoint the referee named by the
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Common Pleas, so that the accounting in the Supreme Court

suit and the accounting under the Assignment Act might go

on simultaneously before the same referee. This virtually

ended the Supreme Court suit.

Application denied.

In the Matter of the Assignment of PHILIP F. KOBBE et aL

to ALGERNON S. SULLIVAN for the Benefit of Creditors.

Application of NEUBERGER et al.

[SPECIAL TERM.]

(Decided January 5th, 1880.)

A principal may lose his right to follow the proceeds of his goods when
his factor's assignee for benefit of creditors, in ignorance of his rights,

has paid them out in the ordinary course of administration of the assigned

estate.

A principal will estop himself from claiming the proceeds of his goods by

presenting to the assignee a demand in the ordinary form of a creditor's

claim, and accepting a dividend in common with unpreferrcd creditors.

If the whole proceeds have been consumed in paying dividends, the

principal has no greater rights than an ordinary unpreferred creditor
;

but if he can distinguish and trace in the hands of the assignee any por-

tion of the proceeds of his goods as yet undisposed of, he may recover it.

An examination pro intercsse suo is the method of ascertaining his rights.

APPLICATION by creditors of the assignors in a general as-

signment for the benefit of creditors, for the payment to them
of the proceeds of goods consigned by them to the assignors.

The facts are stated in the opinion.

VAN HOESEN, J. In order to determine correctly the

rights of the petitioners, it must first be ascertained whether

or not they consigned goods to Kobbe & Ball with the under-

standing that the latter firm might mingle, and sell, comming-
led, the goods of divers consignors, take inpayment one secur-
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ity or one sum for the goods of several principals, deposit the

money, or use the security, as their own, and pay the con-

signors as general creditors merely, and not as principals hav-

ing a right, each to the proceeds of his own goods. If there

were such an understanding, the Neubergers cannot now claim

from the assignee the identical proceeds of the goods consigned

by them, nor can they claim any superiority to ordinary credi-

tors. The determination of this matter in favor of the as-

signee, would be a complete answer to the petition. If no

such understanding existed, then another question presents it-

self : Did not the Neubergers, by filing their claim as ordinary

creditors, and taking a dividend calculated upon the theory
that there was no consignor entitled to the proceeds of his

goods which Kobbe & Ball had held as factors, so mislead the

assignee that it would be most unjust to permit them now to

alter their claim, and assert the right which a consignor has to

the avails of his goods in the keeping of the assignee of his

factor ? That they are so estopped, seems to me to admit of

no question. The assignee, not aware that they had any claim

superior to that of any other creditor, but assuming, as he had

a right to do from the character of the claim which they pre-

sented, that they were upon an equality with the other credi-

tors, declared and paid a dividend estimated upon the assets as

a fund for the payment of all creditors equally. If they are

now allowed to assert a claim to the proceeds of the goods which

they consigned to Kobbe & Ball, the result would be to make
the assignee liable for such part of those proceeds as he has

paid out in dividends, and to put him in the position of one

who has misapplied trust funds. Nothing more unfair than

this can be conceived. It is said that by examining the books,

he might have known that the Neubergers were consignors,
that Kobbe & Ball were factors, and that the usual rule which

entitles the consignors to recover unsold goods, or to follow

the proceeds of goods which have been sold, was applicable to

the relations between the parties. But, if there were such an

understanding as the assignee alleges, the books would not be

the guide for the ascertainment of the petitioners
1

rights.

Moreover, it was for the petitioners to assert their claim, and
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if they chose to enroll themselves in the ranks of ordinary

creditors, they cannot complain if the -assignee left them in

the station which they voluntarily assumed.

If, however, they are entitled to reclaim the proceeds of

the goods which Kobbe & Ball sold as their factors, it is not

too late for them to assert their right to such part of the as-

sets still in the hands of the assignee as can be distinguished

and traced as the avails of their property. As to those assets

there is no estoppel.

I will direct a reference to Jeremiah Loder, Esq., to inquire

whether such an understanding as I have spoken of existed,

and whether there are now any assets distinguishable and

traceable as the proceeds of goods consigned by the petitioners

to Kobbe & Ball. I leave open the question, whether those

assets can be paid over to the petitioners if the expenses of ex-

ecuting the assignment require the application of them to the

payment of those expenses.

Order accordingly.

In the Matter of the Assignment of RISLEY & BCJRRIS to CLIF-

FORD E. SMITH for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided January 29th, 1880.)

Under an assignment for the benefit of creditors which does not provide
for the payment or indemnification of persons who subsequently incur

liabilities or make advances for the assignor, a claim by a surety for the

assignor upon a lease, for money paid by him, subsequent to the assign-

ment, for rent due upon the lease and as a bonus for its cancellation, can
not be allowed.

Where there is a trial before a referee of a claim disputed by the assignee,
the prevailing party will be allowed as costs the usual costs of proceed-

ings before notice of trial, costs of proceedings after notice and before

trial, and the trial fee. Where an allowance is proper, it is to be com-
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putcd upon the amount of the claim in controversy at the trial, and must

not exceed five per cent, of that amount.

APPLICATION to confirm the report of a referee upon a trial

of a disputed claim under a general assignment for the benefit

of creditors.

The claim was made by Lawrence Gr. Risley, as the surety
of Risley & Burris, the assignors, upon a lease, for the pay-
ment by him, subsequent to the assignment, of rent becoming
due on the lease for two quarters, and of a bonus for the sur-

render and cancellation of the lease, The claim was disputed

by the assignee, and was referred. The report of the referee

disallowed the claim, and the assignee made this motion to

confirm the report.

Samuel Brouon^ for the assignee.

John E. Risley, for the claimant.

VAN HOESEN, J. It is not contended that the assignment

provides for the payment or indemnification of persons who

subsequently to the date of the assignment incur liabilities or

make advances for the assignor. There is, therefore, no author-

ity for the payment by the assignee of those claims which

Risley presents for advances or payments made by him after

the assignment was executed (Burrill on Assignments, marg.

p. 76 and notes).

For this reason alone, the report of the referee should be

confirmed. But, after reading the testimony, I am of opinion
that the bonus paid for the cancellation of the lease and the

payment made for the rent for the quarter ending August 1st,

1879, could not be allowed even if the assignment had expressly

provided for the indemnification of those who, after the exe-

cution of the assignment, should discharge liabilities arising out

of suretyships undertaken for the benefit of the assignor prior

to the assignment. The bonus could not become n claim

against the assignor without his consent, and, of course, was

not a valid claim against the estate in the hands of the assignee.

It was in every respect an unnecessary expenditure, and is
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proved in this case to be a most foolish one. So also with

respect to the payment of the August rent. The lease was

surrendered and canceled in July. Rent paid for the quarter

ending in August following, constituted no legal claim, and it

was paid, doubtless, for the benefit of the new firm which was

then in the occupation of the demised premises. It cannot be

allowed against the firm of Risley & Burris, or against their

creditors. Were it not that the claim for rent paid for the

quarter ending May 1st is a claim for a payment made after

the execution of the assignment, I should be inclined to allow it.

The report of the referee is confirmed, and the exceptions
are overruled. The claimant must pay as costs the referee's

fees and the necessary disbursements of the assignee at the trial.

I do not feel at liberty to award more than the usual five

per cent, on the amount of the claimant's demand as counsel

fee to the prevailing party. It is true that section 26 of the

Assignment Act does not by its terms limit the amount of

counsel fees to be awarded where a trial is had of a disputed

claim, but I see no reason why allowances for a trial under

that act should exceed allowances for trials under the Code of

Procedure. The assignee is entitled to charge reasonable fees

paid to his attorneys and his counsel as part of the expenses of

administering the estate. An allowance to be paid by the

losing party ought not to exceed the statutory rate for analo-

gous proceedings. In addition to the five per cent., I think it

not improper to allow costs of proceedings before and after

notice of trial, and the usual trial fee of an issue of fact. The
latter are taxable as costs (5 Abb. N. C. 144).

Order accordingly.
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In the Matter of the Assignment of RACHEL PHILLIPS to

BERNHARD E. STKINHARDT for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided February 13th, 1880.)

Upon an accounting by an assignee for the benefit of creditors, the report

of the referee should show proof of the service upon creditors of notice

to present claims, and of the citation upon the accounting, and who of

them appeared on the return of the citation.

APPLICATION to confirm the report of a referee upon an

accounting by an assignee under a general assignment for the

benefit of creditors.

The facts are stated in the opinion.

VAN HOESEN, J. The report is sent back for the follow-

ing reasons :

1st. There is no proof of the mailing of the notices as

required by rule 31. This is indispensable.

2nd. No proof of service of the citation is attached to the

papers. Nor does it appear that such proof was presented to

the referee. It is not enough to say that proof is on file in

the clerk's office. That will not answer. It must be examined

either by the referee or by the court. The regular way is to

present the proof to the referee.

3d. There must also be proof as to who among the creditors

cited appeared on the return of the citation, for those so appear-

ing are entitled to notice of the hearing before the referee.

The report of the referee for want of these essentials can-

not be confirmed. If the defects can be remedied the papers
will be remitted to the referee for further proof.

Report referred back.
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In the Matter of the Assignment of CASSIUS B. ELMORE et al.

to DAVID CROSSMAN for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided March 8th, 1880.)

The expense of the accounting of an assignee for the benefit of creditors is

a proper charge against the estate ;
and where a retiring assignee has

done his duty, and has paid over to his successor the whole estate, the

fees of the referee upon his accounting may be paid by the new assignee
out of the funds in his hands.

APPLICATION to confirm the report of a referee upon an

accounting by a retiring assignee under a general assignment
for the benefit of creditors.

The facts are stated in the opinion.

VAN HOESEN, J. The usual course is to charge the as

signed estate with the expenses of the accounting. This is so,

because to render an account is a necessary part of the duty of

a trustee, and the law does not require that the expenses of

executing the trust shall be borne by him. Our law requires
an accounting before an assignee can be discharged, and the

accounting is for the benefit of those having an interest in the

assigned estate. This is so, though incidentally the sureties of

an assignee are benefited by an accounting, inasmuch as it is

indispensable to their release from liability on their bond. The

accounting of a retiring assignee is to be considered as part of

the expenses of appointing a new assignee ;
and the rule is,

that " the expenses of appointing new trustees, when necessary
and proper, must unquestionably be borne out of the corpus
of the trust estate." (Hill on Trustees, marg. p. 189.)

In the first instance the new assignee who has the funds in

his hands will pay the fees of the referee who audits the ac-

counts of the retiring assignee, and if it should appear on the

hearing of the motion to confirm the report that the retiring

assignee ought to be compelled to pay the expenses of the ac-
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counting, the proper order may be made to charge him.

Where the retiring assignee retains any of the funds of the

estate the rule might be different.

The report is required by the court, and the referee cannot

be required to file it till his fees have been paid. When the

retiring assignee has done his duty, and has paid over to his

successor the whole assigned estate, there is no sense in com-

pelling him to pay the referee and thereby make himself a

creditor of the assigned estate.

The motion is granted.

Application granted.

In the Matter of the Assignment of NATHAN L. BUBDICK etdl.

to EDWABD H. BAILEY for the Benefit of Creditors.

(Decided April, 1880.)

A person who is named as a creditor in the schedules filed under an assign-

ment for the benefit of creditors, but who does not present any proof of

his claim to the assignee, is not entitled to a distributive share in the

assigned estate.

APPEAL from an order of this court denying an application

to confirm the report of a referee upon the final accounting of

an assignee under a general assignment for the benefit of

creditors.

Upon the application at Special Term it appeared that no

proof of claim had been presented to the assignee by certain

persons named as creditors in the schedules of the assignors,

and that the claim had not been paid by the assignee. For

this reason the application was denied, and the assignee was

directed to pay all creditors whose names appeared on the

schedules, whether they had presented claims or not. From
the order entered on this decision this appeal was taken.

VOL. X.-4
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G. N. Campbell, for the assignee.

William Lindsay
r

,
for the creditors.

LAKEEMOEE, J. This is an appeal from an order on a final

accounting directing the distribution of the trust fund among
all the creditors named in the schedules of the insolvents,

irrespective of any proof of the claims mentioned in such

schedules.

The learned judge from whose order this appeal is taken

has intimated an acquiescence in the view contended for by
the appellants (Matter of Weinholz, ante, p. 9). But, while

reiterating the same opinion in his decision of this application,

be felt constrained to follow the ruling in the Matter of the

Accounting of Oakley (1 Am. Insolv. Rep. 56), and granted
the order which is the subject of this appeal. The question

thereby presented is whether a creditor, named as such in the

schedules, is entitled to a distributive share of the trust funds

without making presentation or proof of his claim.

Prior to the act of April 13th, 1860 (L. 1860, c. 348), the

only mode of passing the account of an assignee of a trust

fund was by a suit in equity in behalf of the party plaintiff

and all interested in the assignment who should, after due

notice, come in and claim the benefit thereof, by proving their

claims (Kerr v. Blodgett, 48 K Y. 62).

The act above mentioned was intended as a summary
remedy to accomplish the same object, and the various amend-

ments made thereto have all had for their purpose the abridg-

ing of the practice without impairing the spirit and intention

of the law relating to special trusts.

A cardinal principle thereof is the good faith of each

transaction subjected to review
;
and to this end all the safe-

guards of inspection, examination, and legal adjudication have

been made applicable to test the validity and honesty of the

proceedings.
Collusion on the part of the assignor, or his creditors, or of

any pirty interested has always been open to legal investiga-

tion. The legislature, on June 16th, 1877, passed an "Act in
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relation to Assignments of the Estates of Debtors for the

Benefit of Creditors" (L. 1877, c. 466), which repeals all

former acts on the subject. Section 4 of this act authorizes

the assignee to advertise for creditors to present to him their

claims, with vouchers therefor duly verified. Section 13

provides that a citation for an accounting to all parties who are

interested in the fund must be served
; except that if the time

limited by the advertisement for presentation of claims has

expired before the issue of the citation, creditors who have not

duly presented their claims need not be served.

The referee found in favor of the creditors who had pre-

sented their claims, and who appeared upon the accounting.
This ruling was in conformity with the statute, which does

not authorize indiscriminate distribution to all persons named
as creditors in the schedules. To hold otherwise would be to

allow the assignor to pass upon the validity of all claims not

presented or proved. The naming of a creditor in the sched-

ule is not a presentation or proof of his claim within the mean-

ing and intent of the statute. An assignor might name in his

schedule a creditor for a fictitious debt. The creditor makes

no presentation or proof of his claim, thus escaping the scru-

tiny and examination of the other creditors, and also the neces-

sity of substantiating his demand by his oath. It is obvious

that if no distinction were made between such a claim and

claims duly presented and proved, a wide door would be

opened to fraud and collusion, and an act that was passed for

the benefit of creditors perverted.
The assignee is liable on his bond for twenty years unless

legally discharged. It is a grave question whether an order

for his discharge would protect him in the payment of a claim

which was fraudulent, and which the creditors had no oppor-

tunity to object to or dispute. If any person has a claim

against the trust fund he should present and prove the same

and invite an investigation as to its validity. Creditors who
have fulfilled these requirements are the only ones entitled to

share in the distribution of the fund.

The order appealed from should be reversed, with costs.
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CHARLES P. DALY, Ch. J., concurred.

J. F. DALY, J., dissented.

Order reversed, with costs.

In the Matter of the Assignment of E.AUTH & SON to CHAKLES

SCHLANG for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided April 15th, 1880.)

Although the Court of Common Pleas is not bound to allow commissions

to an assignee for the benefit of creditors, as the surrogate is bound to

allow commissions to an executor or administrator, yet, unless a clear

case of fraud or misconduct on the part of the assignee is shown, his com-

missions will not be denied him.

An assignee for the benefit of creditors will not be allowed the expenses of

carrying on a retail business as such, but he should be allowed the rea-

sonable expenses of preparing goods for sale at auction.

An allowance may properly be made to an assignee for the benefit of credi-

tors for services rendered by counsel in the preservation of the estate ;

and where difficult questions of law arise, the assignee may lawfully

employ counsel to advise him as to his duty and charge the estate there-

for.

Upon the removal of an assignee for benefit of creditors without any proof
of fraud or misconduct on his part, the estate should bear the expenses
of his accounting.

In the provision of section 26 of the General Assignment Act, authorizing
the court in its discretion to

" award reasonable counsel fees and costs,"

the words "reasonable counsel fees" do not mean an extra allowance

such as is provided for by the Code. The court, in determining what

costs should be allowed on an accounting, will, in the absence of any

statutory provision on the subject, adopt the scale of costs allowed by
the Code, and allow such costs as would be awarded on tlie trial of an

issue of fact in a civil action.

What particular items of costs may be allowed on an accounting by an

Mignee.

On an application to confirm the report of a referee upon an assignee's

account, the court cannot pass upon matters as to which no exceptions
to the report have been filed.



NEW YORK APRIL, 1880. 53

Matter of Rauth.

APPLICATION to confirm the report of a referee upon an

accounting by an assignee under a general assignment for the

benefit of creditors.

The facts are stated in the opinion.

VAN HOESEN, J. I. In the case of Halsey v. Van Amringe
(6 Paige, 12), the Chancellor did not deem it necessary to pass

upon the question as to whether the Court of Chancery could

disallow commissions where an executor or administrator had

fraudulently mismanaged the estate, but he did decide that

commissions could not be disallowed by a surrogate, who is an

officer of limited powers, and who, to use the language of the

Chancellor, "takes no power by implication." The duty of

the surrogate is to obey the statute, which requires him to

allow to executors and administrators specified commissions for

their services. The allowance to an executor of his commis-

sions is held not to be a matter of grace, but of right, even

though, by his misconduct, he should have subjected himself

to liability for compound interest (Rapelje v. Hall, 1 Sandf.

Ch. 406), or though he should have been guilty of gross neg-

ligence (MeacTiam v. Sternes, 9 Paige, 405).

The powers of the Court of Common Pleas are not

limited as are those of the surrogate, for, by section 25 of the

Assignment Act, it possesses, in all proceedings arising under

that act,
" the powers of a court of equity in reference to

the trust and any matters involved therein." These powers,
in many cases, may be exercised, though a formal action, cor-

responding to a suit in equity, be not pending ;
but it is not

necessary now to determine whether or not the court will or

can withhold the commissions of an assignee who has violated

liis trust. In the case of Marquand (ante, p. 27), the assignee

had, in fact, got in the whole of the assigned estate, and then

had used the moneys in his hands for the purchase for his own

benefit, of claims against the estate. Of course, I refused to

allow him commissions upon moneys laid out by him in buy-

ing claims. A surrogate could properly have withheld com-

missions upon moneys expended under similar circumstances.

The moneys were not paid out within the meaning of the law,
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they were misappropriated, and used by the assignee for his

private speculations. In this case, however, Schlang, the

assignee, has violated no duty. He was removed, as appears

by the decision of Chief Justice DALY, because his domestic

relations were such as to make it probable that his feelings

might conflict with his duty. The Chief Justice said that the

removal should be made under the principle established by the

Burtnett case, which was a case in which the assignee had been

the attorney and confidential adviser of the assignor's wife,

and employed by her to collect a claim, which, if paid, would

have absorbed a large part of the assigned estate. The valid-

ity of the claim was disputed by creditors, and though nothing
inconsistent with honor and duty had been done by the

assignee, it was held to be better that the assignee should not

be a person whose bias, at least, was in favor of the wife, and

against the other creditors (In re Cohn, 20 Alb. L. J. 352).

It is insisted, however, by Mr. Severance, who represents

some creditors, that as he made a number of charges

against Schlang, and as a removal followed, we must

assume that all the charges have been established as res adjud-

icatae, notwithstanding the decision of the Chief Justice,

which declared that the case presented was within the princi-

ple of the Burtnett case. No such inference can be drawn.

The truth of Mr. Severance's charges has never been passed

upon, and it would be the grossest injustice to assume that

Schlang had been found guilty of fraud or misconduct, and to

subject him to the punishment that might, perhaps, follow

such an adjudication. The referee was right in allowing

Schlang his commissions.

II. The referee properly disallowed the assignee's claim

for rent, clerk hire and gas bills paid whilst the stock was sell-

ing at retail. It was proper, however, to allow such expenses
as were incurred in preparing the good$ for sale at auction.

Rule 20 of the Court of Common Pleas, requires that the sale

shall be advertised for at least ten days, in one or more news-

papers, and that the goods shall be sold in parcels, according
to a printed catalogue. The arranging of the goods in parcels

and the preparation of the catalogue required time; and it
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would not be improper for the assignee to retain possession of

the store, and to employ assistants, if the assorting and the

cataloguing of the goods could be done better there than in an

auction room.

III. It was proper to allow the assignee the amount pay-
able to his counsel for services in the replevin suits. It was

the duty of the assignee to defend the trust, and to preserve
the assigned estate from attack (Noyes v. Bldkeman, 6 N. Y.

579, 584).

IV. Where difficult questions arise, an assignee may law-

fully employ counsel to advise him in relation to the adminis-

tration of the estate, and charge the expenses to tke trust

fund (Jewett v. Woodward, 1 Edw. Ch. 200
; Levy's Account-

ing, 1 Abb. N. C. 177; Bishop on Insolvent Debtors, 378).

The exceptioner has not pointed out that in the $458.36

allowed to the assignee as payments to his counsel any sums

were included that were not properly chargeable against the

estate.

Y. It is said that Schlang should not be allowed the fees

paid to the referee on this accounting. If Schlang had been

removed for misconduct, or if he had capriciously refused

longer to serve, the objection would be a good one. The rule

is that if a trustee has good ground for retiring, the costs of

the suit by which he seeks and obtains a discharge from his

trusteeship, will be paid out of the trust fund (Adams on

Equity, marg. p. 39, citing Coventry v. Coventry, 1 Keen,
758

;
Greenwood v. Wakeford, 1 Beav. 581

;
Forshaw v. Ilig-

ginson, 20 Beav. 486
;
Gardner v. Doones, 22 Beav. 395

;
Car-

ter v. Seabright, 26 Beav. 376
;
Hill on Trustees, marg. p. 189).

In this case, Schlang, without any fault on his part, was

called on to vacate his office, and he stands, therefore, in the

position of one who voluntarily, and for good cause, seeks to

be relieved from his trusteeship. There was no impropriety
in his accepting the assigneeship, nor has he since done any-

thing that can be called misconduct. The delicacy of his

position occasioned his removal. As was said by the Court of

Appeals in the Burtnett case, the words " misconduct " and
"
incompetency," as used in the Assignment Act, have no
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technical meaning, and were intended to embrace every con-

ceivable cause which a court of equity might deem adequate
for the removal of a trustee. I repeat that I think Mr. Schlang

is, with respect to the expenses of his accounting, to be treated

like a trustee, who, for good reason, and of his own accord,

asks leave to lay down his office.

VI. It is next objected that Mr. Schlang should not be

allowed the payment made of a gas bill for $20.50 for the per-

iod beginning December 23rd, 1878, and ending January 23rd,

1879. This bill was, it appears, contracted by the assignor,

and was a claim against the assigned estate. Not being a pre-

ferred claim, only a pro rata portion should have been paid.

The gas company must share with the other creditors of the

non-preferred class
;
and Mr. Schlang must account for and pay

over to his successor, the amount paid to the company. He
will, on the final accounting of the substituted assignee, be en-

titled to reclaim the amount which, on a pro rata payment to

creditors of the non-preferred class, would be coming to the

Gas Company.
VII. The exception to the allowance of $150 to the as-

signee as the fee of his attorney for drawing off the account,

and attending at the accounting, should be sustained. The
case of Burtis v. Dodge (1 Barb. Ch. 91), suggests the true

rule. We have not construed section 26 of the Assignment
Act as giving us the right arbitrarily to allow costs and coun-

sel fees, limited only by the courts' discretion (see Matter

of Risley, ante, p. 44-).

Though the accounting is not a special proceeding, and is

not governed by Laws of 1854, c. 270, and though we are

not controlled by any statute fixing the amount of costs and

counsel fees, there is so much force in the suggestions of the

Chancellor in Ilalsey v. Van Amringe (6 Paige, 17, 18, 19),

that I am in favor of adopting his reasoning, and ef holding
that the costs to be allowed on an accounting are such costs as

would be awarded on the trial of an issue of fact in a civil

action
;
that is to say, for proceedings after notice and before

trial, and the usual trial fee. There must be either an unlimi-

ted discretion in awarding costs and counsel fees, or else a
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settled rate conformable to some fixed standard. The only

standard known to me is the bill of costs established by the

Code, and to that I think we must conform (see 55 N. Y. 146).

The allowance of $150 should be reduced to $15 for pro-

ceedings after notice and before trial
;
for each party served

with notice to appear before the referee, not exceeding ten,

$2, and for each party so served in excess of ten in number,

$1 ;
for trial of an issue of fact, $30 ;

if more than two days

occupied, in addition $10.

If the words " reasonable counsel fees
" can be construed

to mean an extra allowance, I know of no basis upon which

such an allowance could, in this case, be computed.
The foregoing observations dispose of all the exceptions

filed to the referee's report. The argument of the counsel for

the exceptioners is, in some respects, broader than the excep-

tions, but the court cannot pass upon matters as to which no

exceptions have been filed, and which one counsel chooses to

argue without notice to his adversary.
With the modifications suggested in this opinion, the re-

port of the referee will be confirmed.

Application granted.

In the Matter of the Assignment of OTTO SCHALLER to EDGAR
POOL for the Benefit of Creditors.

[SPECIAL TEEM.]

(Decided June 28th, 1880.)

After the execution of an assignment for the benefit of creditors, the

assignor obtained, by fraudulent representations, certain notes, which he

transferred to some preferred creditors, taking from them releases of

their preferred debts. The maker of some of the notes, who was com-

pelled to pay them, applied to be subrogated to the rights of the pre-

ferred creditors whose claims had thus been paid. Hdd, that he was not

entitled to subrogation.
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To obtain such a release from a creditor who was preferred in part, th )

assignor represented that, to promote a compromise with the creditors,

the assignee would surrender to him the assigned property, if the credi-

tors would release the assignee from liability ; whereupon, and in con-

sideration of certain notes, an instrument was executed and delivered by
such creditor to the assignor, which was supposed by the creditor to be

merely such a release to the assignee, but was in form a general release

to the assignor. No compromise was made ;
the notes were not paid,

and judgments were recovered on them, but remained unsatisfied. The

original claim was presented to the assignee, but was rejected by him, by
reason of the release ;

and pending a reference thereon, the release was

cancelled in an action brought for that purpose. Held, that on proof of

these facts before the referee, the claim was properly allowed.

An assignee for the benefit of creditors is not acting in hostility to the

assignment when he refuses to pay a preferred claim on the ground that

it has been released or extinguished since the assignment was exe-

cuted.

The report of a referee upon an accounting by an assignee for the benefit

of creditors cannot be confirmed without proof of service, upon the credi-

tors, of notice to present claims, and of the citation to appear on the

accounting ; and where the citation has not been served, the referee has

not power to cure the irregularity. Service of the citation by mail is not

sufficient unless authorized by the court.

A referee acting under the Assignment Act will be allowed the same com-

pensation as a referee in an action ; his fees will be taxed by the clerk
;

and the clerk's taxation may be reviewed by the court.

A referee who is compelled to audit the accounts as well as to take testi-

mony, will be allowed for the time necessarily spent in auditing.

An attorney who is employed to act as the general adviser of an assignee
for the benefit of creditors is not entitled to charge a retaining fee in suits

that he is called on to conduct in the course of his regular duties. A
retaining fee is intended to remunerate counsel for being deprived, by
being retained by one party, of the opportunity of rendering services to

the other, and receiving pay from him.

APPLICATION to confirm tho report of a referee upon a dis-

puted claim under a general assignment for the benefit of

creditors.

The claim was made by John S. Hulin, as the maker of

certain promissory notes alleged to have been obtained from

him by the assignor by false representations, and transferred

to preferred creditors in consideration of their release of their
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claims. Hulin having been compelled to pay the notes, and

his claim therefor being disputed by the assignee, a reference

was ordered, upon which the referee reported in favor of al-

lowing the claim, and application was made to confirm the re-

port.

George B. Ashley, for John S. Hulin, the creditor.

Thomas F. Wentworth, for the assignee.

VAN HOESEN, J. I have not changed the views I expressed

upon the argument, though I understand the great hardship
of the case. Hulin got no more than Schaller had to convey,
and that was nothing at all. Schaller's transaction amounted

simply to a payment of the preferred creditors, and he obtained

from them a release. He merely paid them. He bought

nothing, and acquired nothing by purchase from them. By
the terms of the assignment, what is left after paying the pre-

ferred creditors, goes to the non-preferred creditors. The

payment of the preferred creditors with the notes which Schal-

ler obtained by fraud and false pretenses from Hulin, dis-

charged the assigned estate from the claims of the creditors so

paid, and left it to be distributed among the non-preferred
creditors. There is no way in which Hulin can be put in the

shoes of the preferred creditors. He was a stranger to the

transaction by which they were paid, though Schaller, in mak-

ing the payments, wrongfully and fraudulently used the notes

which he had lent him. Hulin's claim is against Schaller per-

sonally, not against the assigned estate.

The report of the referee is overruled.

Application denied.

Another claim was made under the same assignment by
Milo W. Pember, one of the creditors of the assignor, a por-

tion of whose claim had been preferred in the assignment.
Soon after the making of the assignment, the assignor, Schal-

ler, being then engaged in negotiations with the creditors fora

composition, represented to Pember that, in order to enable
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him to carry out such composition, the assignee would surrender

to Schaller all the property in the possession of the assignee un-

der the assignment, provided the creditors would release the

assignee from all liability in the matter; whereupon Pember,

supposing that he was giving such a release, executed and de-

livered to Schaller a general release of the latter, the considera-

tion of which was stated therein as being several notes which

represented or appeared to be intended to represent Schal lev's

indebtedness to Pember. The notes not having been paid
when due, an action was brought by Pember against Schaller

upon the original indebtedness, in which the complaint was

afterwards amended so as to set forth the notes, and judgment
was recovered upon them, but was not satisfied. Pember's

claim being disputed by the referee, on the ground of the re-

lease, was referred
; and, pending the reference, a judgment

cancelling the release was obtained in an action brought by
Pember for that purpose. Upon proof of the foregoing facts

the referee reported in favor of allowing the claim, and ap-

plication was made to confirm the report.

At the same time an application was heard to confirm the

report of the same referee upon the accounting by the assignee.

Objections were made to the account on the ground that the

charges by the assignee for professional services of his counsel,

especially in contesting the claim of Pember, and charges for

the services of a book-keeper, were excessive
;
and on other

grounds which are stated in the following opinion, rendered

August 31st, 1881.

Chauncey B. Ripley and Samuel Jones, for Milo "W. Pem-

bev, the creditor.

George B. Ashley, for John S. Hulin, and George W.

Qalinger, for Reynolds, other creditors.

Thomas F. Wentworth, for the assignee.

VAN BEUNT, J. The irregularity in the proceedings of
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the assignee in reference to the accounting makes it impossible

to confirm the referee's report.

There is no affidavit of service of the notice to creditors to

produce their claims before the assignee, as prescribed by the

rules of this court.

It appears affirmatively that the citation was not served

upon certain creditors who had filed claims with the assignee.

It is true that the referee upon the reference has endeavored

to cure this irregularity, but I find no authority in the statute

authorizing the referee to usurp the powers of the court.

These creditors had the right to be heard upon the application

for a reference, and neither the assignee or any other person
or court can deprive them of that right. It would seem,

therefore, that the order of reference to take and state the ac-

counts was entirely irregular and conferred no authority upon
the referee.

It further appears from the papers which have been sub-

mitted that the citation was served upon the creditors whom
the assignee claims to have served by mail, and it does not ap-

pear that there was any authorization by the court that the

service should be made in that way. The referee's report as to

the claim of Milo W. Pember seems to me entirely correct,

and should be confirmed.

For these reasons the referee's report cannot be confirmed,
and for these, if for no other.

Upon a subsequent referee's report on the accounts of the

assignee, the following opinion was rendered January 9th, 1882.

VAN HOESEN, J. The fees of the referee are to be taxed

by the clerk. If there be dissatisfaction with the taxation

made by him, an appeal lies to the court. Though the stat-

ute does not prescribe the fees payable to a referee in an as-

signment proceeding, there has been a general understanding
that the same rate of fees shall be allowed as in an ordinary
action. In these assignment matters, one thing must be borne

in mind that the duties of a referee do not consist merely in

presiding at the examination of witnesses. The most arduous
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and vexatious of his duties is the auditing and examination of

the accounts and vouchers in those cases in which there is a

serious contest over the allowance of disputed claims. For

these services, though they are not performed under the eye
of the attorneys, the referee is to be paid ;

and in taxing his

fees, the clerk is bound to ascertain, by the affidavit of the

referee and such other testimony as may be offered, how much
time and how much labor the referee has devoted to the par-

ticular case. Time necessarily spent in auditing and examin-

ing accounts is "time spent in the business of the reference"

( 3296). If an extortionate bill is presented, the court can

always protect the estate.

From my examination of the testimony, it appears to me
that Mr. Todd and Mr. Galinger do not state correctly the

part taken by the assignee in resisting the payment of certain

claims. The assignee did not dispute the right of the pre-

ferred creditors to be paid in the manner prescribed by the as-

signment. He did not attempt to defeat the execution of the

assignment under which he acted, but he did contend that

events had taken place since the execution of the assignment
%vhich entirely altered the position of those who held the pre-

ferred demands. He said in effect :

" Mr. Pember, you have

released your claim, and that claim is, therefore, no longer a

claim against the estate." With respect to the claim of John

Schaller, the assignee likewise contended that it had ceased to

be entitled to the preference which it had by virtue of the as-

signment. This was not to dispute the validity of the assign-

ment. It was analogous to the action of a tenant, who, though
he could not dispute his landlord's title, could say that his

landlord had been paid. The fees of counsel employed to

conduct the litigation arising out of those claims should bo

allowed to the assignee. He was protecting his trust in con-

testing those claims, though it turned out that the court did

not sustain the views of his counsel as to the law applicable to

those cases.

The retainer in the Pember matter ought not, in my
opinion, to be allowed. The attorney was regularly employed

by the assignee, in the business of the assignment, and, there-
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fore, was not in a position to claim a retainer. The theory of

a retainer is thus stated by the Supreme Court of Maine,
in McLeUan v. Hayford (24 Alb. L. J. 536) :

" The proper

scope and application of the right to charge retainers is to re-

munerate counsel for being deprived, by being retained by one

party, of the opportunity of rendering services to the other,

and receiving pay from him." I do not mean to say that the

law of Maine with respect to the right to charge retainers is

the law of New York, but I do say that the Supreme Court

of Maine correctly stated the principle upon which retainers

are allowed. An attorney who is employed by the assignee as

his general adviser in all matters relating to the assignment, puts
himself in such a position by becoming such general adviser

that he cannot ask a retainer in such suits as he is called on to

try in the course of his regular duties. He is to be paid, of

course, but he is not to be allowed anything as a retainer.

In a single case, a fee of twenty-five dollars for bringing a

suit in the Marine Court might not be too large, but where a

large number of suits are to be brought, for the purpose of

winding up an insolvent estate, and where all those suits are

placed in the hands of one man, or of one firm, 1 think a

smaller rate of compensation sufficient, especially where all the

actions are settled without a trial. I think ten dollars in every

case, instead of twenty-five dollars, a sufficient compensation ;

and the bill of the attorneys should be reduced accordingly.
The compensation to Hopkins, the book-keeper, does not

seem to me extravagant, though it was large enough. Perhaps,
if the data had been given me, I might know better than I

know now what the charge of Hopkins ought really to have

been. With the light that I have, I can do no more than allow

the charge to stand.

The report of the referee, as it will be modified by the

foregoing suggestions, will be confirmed.

Application granted.
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McMurray v. Hutcheson.

ROBERT McMuKKAY, Plaintiff, against ROBERT HUTCHESON

et al., Defendants.

[SPECIAL TERM.]

(Decided July, 1880.)

After an assignment for the benefit of creditors by a building contractor,

one of his subcontractors filed a mechanic's lien upon the buildings.

The assignee discharged the lien by depositing the amount of it with the

county clerk, completed the performance of the work under the contract

of the assignor, and received the money payable thereupon. Held, in an

action to foreclose the lieu, that the lienor was entitled to the money de-

posited to discharge the lien, with costs of the action to be paid out of

the assigned estate.

TRIAL by the court of an action for foreclosure of a

mechanic's lien.

The lien was filed by the plaintiff, Robert McMurray, for

work done by him upon buildings owned by the defendant,

Robert Hutcheson, under a subcontract with John Jennings,
the principal contractor, who had previously made a general

assignment for the benefit of his creditors to William E. Price,

without completing the work under his contract. Other facts

are stated in the opinion.

The action was brought by McMurray against Hutcheson,

Jennings, and Price, the assignee, and was defended only by
the assignee, who claimed that as the lien was filed after the

assignment by Jennings, the plaintiff was only entitled to share

in the assigned estate as an ordinary creditor.

George F. Langbein, for plaintiff.

R. S. Johnson, for defendant.

VAN HOESEN, J. The contractor Jennings made, on the

13th day of January, 1880, an assignment for the benefit of

his creditors. On the following day, the 14th, the plaintiff,

who was subcontractor under Jennings, having completed his
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contract, filed his lien under the mechanic's lien act. The lien

was afterwards discharged by the payment of the amount

thereof to the county clerk. This payment was made by Mr.

Price, Jennings' assignee. Price made the payment because

lie had made an arrangement with Hutcheson, the owner of

the buildings, to go on and finish Jennings' contract. He

fully performed Jennings' contract and obtained the money
which was payable thereunder to Jennings. McMurray has

brought his action to foreclose his lien, and the question is,

who is entitled to the money which Price deposited with the

county clerk, McMurray, the lienor, or Price, the assignee?

The equities are all in favor of McMurray, and the decisions

of this court seem to me to entitle him to recover. Price, not

for himself but for the benefit of the assigned estate, did the

work which his assignor had left undone and obtained from

Hutcheson payment, not only for what he did but also pay-
ment for the work which had been done by McMurray. Is

it fair that he should retain what was honestly coming to

McMurray ?

Again, he assumed the contract of Jennings with Hutche-

son, and by doing so placed himself in Jennings' shoes, so that

whatever Jennings would be bound to do he is equally bound

to do. The case is the same as if Jennings himself had per-

formed the contract, and the rights of McMurray are the same

as they would then be.

The cases in this court which I have referred to are Hend-

erson v. Sturgis (1 Daly, 33G), and Gates v. Haley (Id. 338).

The plaintiff is entitled to judgment, with costs payable out

of the Jennings estate, but not by the assignee personally. My
intention is that the costs shall be paid before any claims owing

by Jennings have been satisfied, but I cannot direct the assignee

to pay them forthwith.

Judgment for plaintiff.

VOL. X. 5
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Matter of Ward.

In the Matter of the Assignment of EDWAKD G.WAKD et al. to

GEOKGE S. DIOSSY for the Benefit of Creditors.

[SPECIAL TEEM.]

(Decided August 4th, 1880.)

The duty of an assignee for the benefit of creditors is to uphold his trust.

not to impeach it
;
he cannot object to the payment of a creditor pre-

ferred in the assignment, on the ground that the preference is fraudu-

lent.

Upon an application by a creditor for a partial accounting by an assignee,

and for the payment of the whole or part of such creditor's claim, it is

discretionary with the court to order such payment or not.

APPLICATION by a creditor preferred in a general assign-

ment for the benefit of creditors for an accounting by the

assignee and the payment of the preferred claim.

The assignors, Edward G. Ward and Seymour S. Peloubet,

composing the firm of Ward & Peloubet, by their assignment
for the benefit of creditors-preferred the claim of Israel C.Ward,

by whom this application was made. The facts are stated in

the opinion.

VAN IIoESEN, J. It is the duty of a trustee to uphold his

trust and not to impeach it, and for that reason, if there were

no other, Diossy would not be permitted to show that the

assignment which he accepted and which he has been executing
was in fact fraudulent and void as against creditors of his

assignors. For him to ask the court to adjudge the preference

to Israel C. Ward to be fraudulent and the assignment void

would be to attack the very title under which he claims. If

the assignment be void ho is not the assignee of Ward &
Peloubet and he has no right as a mere volunteer to make any

objection to any disposition of tl.c estate which an}' creditor of

that firm may apply for.

It is sai 1 that this, though formerly the law, is so no

longer, and that chapter 314 of the Laws of 1858 does by its
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very terms authorize an assignee, no less than an executor,

administrator, receiver or trustee of the estate of an insolvent

debtor or an insolvent corporation, partnership or individual,

to disaffirm and treat as void any act, transfer or agreement
done or made in fraud of the rights of any creditors (them-
selves included) interested in any property of right belonging
to the insolvent estate.

The statute provides that a fraudulent transfer made by an

insolvent decedent or by an insolvent corporation, partnership
or individual is to be impeached by an action brought against
the fraudulent transferee. Where the fraudulent transfer is

an assignment under the General Assignment Act of 1877, is

the assignee to sue himself and to recover from himself as

assignee, property which when recovered he must proceed to

distribute under the fraudulent and void assignment ? It is

evident from this mere statement of the proposition that it

was not the intention of the legislature, that an assignee
for the benefit of creditors should attack the very charter by
which he holds. Though the meaning of the act of 1858

is not difficult of ascertainment, it is not now necessary to

construe it further than to say that it does not empower an

assignee for the benefit of creditors to impeach the assignment
under which he acts. I decline, therefore, to permit the

assignee to show that the claim of Israel C. Ward was fraud-

ulently preferred, and that it ought not to be paid, but that

the other provisions of the assignment are valid and should

be carried out. The assignment must all stand or be set aside

entirely.

Where an application is made for a partial accounting, as

in this case, and for payment of the whole or part of a creditor's

claim, it is discretionary with the court to order or not tho

payment to be made. This is obvious from the language of

subdivision 4 of section 20 of the General Assignment Act,

which authorizes the court to direct that such a payment be

made "
as circumstances render just and proper."

In the case before me it is evident that the claim, payment
of which I am asked to compel, is in reality the private debt

of one of the assignors, and not a firm debt at all. It ought
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not to be paid out of the firm assets, if any creditor of tho

firm who is in a position to assail the assignment is making
an effort to bring the question of the legality of the assign-

ment before the court
;
and the affidavits show that two

creditors, one with an execution, and the other with an attach-

ment, have caused the sheriff to levy upon a part of the

assigned estate. Though the assignee would incur no risk

if he should pay the claim of Israel C. "Ward in obedience to

an order of the court, it may be that these creditors who havo

seized the property would lose their debts if so large a sum as

three thousand dollars were now paid to Mr. Ward. It is

true that these creditors are not before the court on this ap-

plication, and that they have not applied for the court's pro-

tection, but nevertheless, all the facts appearing, I think it

better not at this time to order the assignee to pay Mr. Ward.

This must not be considered as a decision adverse to Mr.

Ward's right to recover the money from the assignee. Unless

the assignment be successfully impeached by some creditor in

a position to attack it, the claim of Mr. Ward must eventually

be paid by the assignee.

No costs to the assignee.

Application denied.

In the Matter of the Assignment of RICHARD F. EDWARDS to

Jons CREIGHTON, (JOSEPH ANNIN substituted as Assignee)

for tho Benefit of Creditors.

[SPECIAL TERM.]

(Decided August 4th, 1880.)

Upon an accounting by an assignee for the benefit of creditors who asks to

be relieved from the trust, evidence of the value of the assigned estate

when turned over by him to his successor is admissible.
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The costs of such an accounting are ordinarily to be borne by the trust

fund
; but if the assignee, to serve his own ends or to suit his own con-

venience, refuses to go on with the trust, he must pay the costs which
his conduct occasions.

When an assignee for the benefit of creditors has incurred liability for rent

by retaining premises occupied by the assignor, in determining whether

such rent shall be charged to the estate or to the assignee personally, the

question is, did the assignee in so doing act as a cautious and prudent
man would have acted in his own affairs.

APPLICATION to confirm the report of a referee upon an ac-

counting by an assignee under a general assignment for the

benefit of creditors.

The facts are stated in the opinion.

VAN HOESEN, J . Why the referee should have refused to

permit the contestants to show the value of the assigned estate

at the time Creighton turned it over to Annin, the substituted

assignee, I am at a loss to discover. It certainly was proper
for the contestants to prove if they could that the assigned

estate had diminished in value whilst in Creighton's hands,

and that Creighton was responsible for such diminution. The
evidence which was offered, and which the referee rejected,

was directed to that very point. It may very well be that the

estate consisted of articles not of a fluctuating value, and that

the probabilities are that the property did not deteriorate dur-

ing the short time of Creighton's assigneeship, but nevertheless

the evidence was competent. The matter must be remitted

to the referee that the evidence offered and rejected may be

received.

"With respect to the point that the costs of this accounting
should be borne by Creighton, and not by the trust fund, I

will make this suggestion. The contestants did not show why
Creighton asked to be relieved from his trust. The papers

showing this may be on file, but they were not before me

on this motion. I cannot say that such a sl~ate of facts ex-

ists as requires the court to order the expenses incident to

the appointing of a new trustee to be paid by the retir-

ing trustee. The rale is that a trustee shall not capriciously

refuse to carry out the trust which he assumed. But if
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complicated questions arise out of the administration of

the trust questions not merely personal to himself, but ap-

pertaining to the execution of the trust, and such questions

raise difficulties not foreseen when the trust was accepted, the

trustee may properly ask the court to relieve him
;
and the

costs incident to the accounting and to the appointment of his

successor will be borne by the estate. But if the trustee, to

serve his own ends or suit his own convenience, refuses to go
on with his trust, he and not the estate, must pay the costs

which his conduct occasions (Forshaw v. Iligginson, 20

Beav. 485
;
Howard v. Rhodes^ 1 Keen, 581

;
Greenwood v.

Wakeford, 1 Beav. 576).

As to the liability of the estate for the rent of the premises

hired by the assignee from Oxley and Giddings, I will say

that I do not see why upon the evidence taken before the ref-

eree either Creighton or the estate should be answerable for

it. The rule laid down by this court in Journeay v. Brack-

ley (1 Hilt. 447), would probably exempt the assignee from

liability, provided the whole truth appeared on the hearing be-

fore the referee, and if he be not liable of course the estate is

not. But if, as may be the case, the assignee has made him-

self responsible, the question still remains, ought the estate to

be charged with the rent ? 1 shall ask the referee to pass

directly upon this question : did Creighton, in keeping the

store and premises which Edwards had occupied, and in incur-

ring a liability for rent to the amount of about $1,300, act as a

cautious and prudent man would have acted in his own affairs?

(See Litchfield v. White, 7 N. Y. 438.)

An order may be entered sending the case back for further

proof, and for an answer to the foregoing inquiry.

Report referred back.
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In the Matter of the Assignment of GEORGE THORN to DAVID
K. SCHUSTER for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided January 22d, 1881.)

Proceedings taken by creditors and other interested parties under the

assignment acts are special proceedings. The provisions of section

779 of the Code apply to them. An application by a creditor for a cita-

tion to an assignee is a motion, and motion costs may be granted thereon,

and a subsequent application by the same partj
r will be stayed until the

costs of the former application are paid.

APPLICATION for a citation to an assignee under a general

assignment for the benefit of creditors to account.

The application was made by Joseph Reiss, a creditor of

the assignor. A previous application by him had been denied,

with costs, which remained unpaid.

J. F. DALY, J. The proceedings of this petitioner, Joseph
Reiss, creditor, are stayed until the costs of his former petition

are paid. The provisions of section 779 of the Code apply to

applications under the Insolvent Assignment Act. Proceed-

ings taken by creditors and other interested parties for the en-

forcement or protection of their rights under insolvent assign-

ments are special proceedings (Code, 3333, 3334:, 3343,

Bubd. 20). An application by a creditor for an order directing

a citation to issue and compelling the assignee to account is a

motion (Code 767, 768). Motion costs may be allowed on

granting or refusing the application ( 3240). When motion

costs are not paid, the proceedings of the party are stayed

( 779). This application is therefore dismissed, with ten dol-

lars costs.

Application dismissed, with costs.
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In the Matter of the Assignment of NEIL MCCALLUM et al,

to GEORGE SILVER for the Benefit of Creditors. Application
of CHARLES HAUSELT.

[SPECIAL TERM.]

(Decided February 3d, 1881.)

If an assignment for the benefit of creditors gives a preference to a debt

which the assignor did not owe, it will be adjudged fraudulent in an

action brought by a creditor, but iu the absence of objections from credi-

tors, the assignee is bound to pay the debt.

The assignee may show that the debt has been extinguished since the assign-

ment was executed.

An assignment made a preferred debt of two notes made by the wife of

one of the assignors. After the assignment went into effect, the holder

of those notes surrendered them to the wife, and took in their stead the

note of the insolvent assignors. No creditor had objected to the prefer-

ence or to the assignment, and the holder of the note applied for an order

to compel the assignee to pay the note as a preferred debt. Held, that

unless the notes given by the wife were in force, the holder of the note

given in their stead had no claim upon the estate
;
and that until he had

established by judgment his claim against the wife, he could get no aid

from this court against the assignee.

APPLICATION by a creditor preferred in a general assign-

ment for the benefit of creditors for payment of the preferred
claim.

The application was made by Charles Hauselt upon a pre-

ference in the assignment made by Neil McCallum & Co.,

copartners, for the benefit of their creditors. The facts are

stated in the opinion.

VAN HOESEN, J. Neil McCallum & Co. owed llauselt

nothing, but Mary McCallum, Neil's wife, owed him tho

amount of two notes. Neil McCallum & Co. made an assign-

ment for the benefit of creditors, in which they made llauselt

a preferred creditor for the amount of the notes which Mary
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owed him. After this, an arrangement was made between

Hanselt and Neil McCallum by which the notes of Mary were

given up to Neil, who then gave Hauselt in lieu thereof a note

made by the insolvent firm of Neil McCallum & Co. The

giving of a preference to one whom the assignor does not owe
and that is the case presented to me is a fraud on creditors

;

but it is for the creditors, and not for the assignee, to complain
of the fraud. That the preference is fraudulent would be no

reason for a refusal by the assignee to pay, if the creditors did

not complain. A conscientious assignee might refuse to act,

and call on the court for advice as to his duty ;
and the court

might order payment to be suspended till the creditors had

had an opportunity to acquaint themselves with the facts.

The assignee in this matter thinks that Hauselt has been paid ;

and I am of the same opinion, notwithstanding Mr. Hauselt's

legal conclusions to the contrary. If he has not been, let him
establish his right to enforce the payment of the notes from

Mary Me Callum.

The matter may be summed up thus : What claim was

preferred ? A claim against Mary McCallum upon her two
notes. Has Hauselt any claim now upon Mary McCallum ?

If he has, then, unless the creditors of Neil McCallum & Co.

object, he has a claim upon the funds in the hands of the as-

signee ;
if he has not, it is because the notes of Mary McCal-

lum have been extinguished by the transaction which took

place between Neil McCallum and himself
;
and the assignee

cannot be compelled to pay a debt which has been discharged
since the execution of the assignment. But the burden of es-

tablishing the liability of Mary McCallum ought not to be

thrown upon the assignee. Hauselt created the difficulty by
his dealing with Neil McCallum after the assignment had been

executed, and it is evident that he dealt with his eyes open, for

he admits that he knew of the assignment, and upon him,

therefore, should rest the responsibility of proving that the

claim against Mary McCallum is still alive. The preference
in his favor is only collateral security for the notes, if they be

still outstanding as a claim against Mary McCallum, and there

is no reason why he should not resort to the principal debtor
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before he attempts to enforce his doubtful claim against the

surety. As I said before, if he has no claim against Mary Mc-

Callutn, he has no claim upon the assignee.

I shall deny the application, with $10 costs, with leave to

renew it, after he has established his right to recover upon the

two notes which he surrendered to Neil McCallum.

Application denied, with costs, and with leave to renew.

In the Matter of the Assignment of CHARLES S. FAIRCHILD et al.

to WILLIAM E. MASTERTON for the Benefit of Creditors.

Claim of ALEXANDER MASTERTON.

[SPECIAL TERM.]

(Decided February 8th, 1881.)

Where a reference of a disputed claim or matter under section 20 of the

Assignment Act (L. 1877, c. 446 ; L. 1878, c. 318) is ordered by the court,

the proceeding before the referee is a trial of the issues involved in the

dispute, and an order of reference "to hear and determine
"

is proper.

The decision of the referee can only be reviewed by the general term of

this court.

Costs in such a case are allowed to the successful party as in an action, and
must be taxed. An extra allowance, as in an action, may also be

awarded. Referee's fees may be allowed at the rate of six dollars per

day.

APPLICATION to confirm the report of a referee upon a dis-

puted matter under a general assignment for the benefit of

creditors.

Tho facts are stated in the opinion.

J. F. DALY, J. On petition of Mills & Gibb, Muser

Brothers, Oscar Delisle & Co., Strange & Brother, Meyerlieim
& Kenipner, Passavant & Co., Lawson Brothers, E. R. Dill-
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ingbam, Meyer & Dickinson and Gardiner Hall, Jr. & Co.,

creditors of the assignors, an order of reference was made by
tins court to George B. Pentz to bear and determine the matters

set forth and referred to in said petition pursuant to the statute

in such case made and provided (Assignment Act, 26, L. 1877,

c. 416
;

L. 1878, c. 318). The statute provides that " The

Court, in its discretion, may order a trial by jury or before a

referee of any disputed claim or matter arising under the pro-

visions of this act or the acts hereby amended." The pro-

ceeding before the referee is therefore a trial a trial of all

the issues involved in the disputed clafm or matter. The order

of reference requiring the referee to
u hear and determine "

was proper in this case, because that is the duty of a referee

who tries the issues. No review of a determination by a

referee in such a case can be had at Special Term. I shall

therefore not consider the exceptions, but leave the parties who
consider themselves aggrieved to their appeal. This view of

the practice under the 26th section of the act is, I find, taken

by all the judges of this court whom I have consulted.

Under the same section of the act the court is authorized

to award reasonable counsel fees and costs and determine which

party to the dispute shall pay the same.

In this case Alexander Masterton, one of the schedule credi-

tors to the amount of $10,000, was charged by the petitioning
creditors with liability for all the debts of the firm making
this assignment, on the ground that he was a secret or dormant

partner in the concern, and that his claim of $10,000 was not

a debt due him from the assignors but was in effect the amount

contributed by him to the capital of the concern
;
and the

petitioners also charged that if the said Masterton were a cred-

itor his debt was invalid for usury.
All the issues raised by the petition and tried by the referee

between Alexander Masterton and the petitioning credit ore,

were determined by the referee in favor of the former. I can

find no equitable considerations which should move the court

to refuse costs to the prevailing party in such a case. It is

true that it is not likely that the petitioning creditors would

Lave instituted this prosecution without strong suspicion that
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the position they took would be borne out by the facts
;
but

that alone affords no ground for relieving them from costs.

Alexander Masterton did not mislead them, nor involve them

in the litigation by any act of his. They took the proceeding
to benefit themselves, believing that the legal effect of the

dealings between the assignors and A. Masterton was to make

him a copartner, or at least to affect the validity of his debt.

Costs and an extra allowance will be awarded the prevailing

party, to be paid by the petitioning creditors. Costs to be

taxed at the same rate allowed for similar services in an ac-

tion. Allowance of five per cent, on $10,000.

The assignee will not be allowed costs, but will be allowed

any necessary disbursements. There was no reason for his

retaining counsel in the matter.

The report will be confirmed and judgment entered against

the petitioners for the sums hereby allowed.

Referee's fees will be taxed at $6.00 per day under the

Code.

Order accordingly.

In the Matter of the Assignment of FRANK LESLIE to ISAAC

W. ENGLAND for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided February 14th, 1881.)

After the filing of an asaignment for the benefit of creditors, nearly all tho

assignor's creditors executed an instrument empowering a committee of

themselves to control and manage, compound and release their claims,

and consenting that the business of the assignor might be continued by
the committee themselves, or through the assignee or others. The busi-

ness was carried on for a time by the assignee, and a dividend was paid

by him to the creditors out of the proceeds. Subsequently an agreement
wns entered into between the committee, on behalf of the creditors repre-

sented by them, and the assignor, for a composition, upon the payment
by the assignor to those creditors of a specified percentage of the portion.
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of their claims remaining unpaid. The agreement also contained provis-
ions for the transfer by the assignee of the assigned estate, upon certain

conditions, to the assignor, and for the continuance by the latter, under
certain restrictions, of his former business, for the purpose of obtaining

thereby the means of paying the amount of the composition. The estate

was not, however, so transferred to the assignor, and the business was
continued by the assignee, with the assistance of the assignor, and divi-

lends were paid to the creditors out of the proceeds ; but before the

dividends so paid had reached the amount of the composition, and before

the expiration of its terms, the assignor died. Held, that his personal

representatives, upon paying to the creditors the amount required, in

addition to the dividends already paid, to complete the payment of the

composition, were entitled to be subrogated to the rights of the creditors

It was no objection to this, under the circumstances, that such dividends

had been paid by the assignee, instead of by the assignor, they having
been in fact paid out of the fund contemplated by the agreement.

APPLICATION by the executrix of a deceased assignor for

the benefit of creditors to be snbrogated to the rights of his

creditors upon payment to them of the amount remaining un-

paid upon a composition agreement made between them and

the testator.

On 'the 8th of September, 1877, Frank Leslie made an

assignment of all his property to Mr. Isaac W. England for

the benefit of his creditors. On the 22nd of October, 1877,

an instrument was executed by nearly all the creditors in the

words and figures as follows :

"
Whereas, at a meeting of the creditors of Mr. Frank

Leslie, held at the city of New York, on the 13th day of

September, 1877, a committee was appointed with instructions

to investigate fully the affairs of Mr. Leslie, and to report, at a

subsequent meeting to be called by their chairman, such rec-

ommendations as in their judgment would best promote the

interests of the creditors
;

" And the said committee having, at a meeting called by

their chairman, and held on the 5th day of October, 1877, at

the office of the American News Company, made their report

and recommended in substance that, for the purpose of secur-

ing unity of interest and of action, the creditors should ap-

point a board of trustees, to consist of five (5) of the creditors,
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with authority to act for the whole body of the creditors, in

the matter of the management and settlement of the estate, in

eo far and in such manner as they shall be advised by counsel

can legally be done :

" Now therefore, we, the undersigned creditors of Mr. Frank

Leslie, do hereby and for the purpose aforesaid make, constitute

and appoint Alexander H. Rice, John H. Hall, Edward Good-

vin, Jr., William D. "Wilson, and William H. Parsons our true

and lawful attorneys, for us and in our names to take control

and management of our several claims and to exercise every

right and power in relation to our several claims and towards

the estate of Frank Leslie that we or either of us, by virtue of

our said claims, are entitled to exercise towards the same, to

meet together in committee, and to advise and act in our

interests by vote of the majority, and to compound, release

and compromise the said claims, and to exercise every power
in relation to the same and to the control and management of

the said estate that we have or can delegate or assign ;
and we

severally consent that such a contract or agreement may be

made with Mr. Frank Leslie for his employment in and about

the business of the estate as to our attorneys may seem prope \

not to exceed, however, twenty per cent, of the net profits

thereof, and we further consent that, if deemed advisable, the

business as heretofore conducted by Mr. Leslie may be main-

tained and continued by our said attorneys by themselves or

through the assignee, or such person or persons as they may
delegate in our interests, until the 31st day of December, 1880,

inclusive
; giving our said attorneys full power to retain or

employ the services of such and so many persons in the busi-

ness aforesaid as to them shall seem best, and to do everything
whatsoever in the premises as fully as we could do if person-

ally present, with authority to lill any vacancy in the said

board by vote, hereby ratifying and confirming what our said

attorneys, or such substitute so elected, shall lawfully do or

cause to be done.
'' And we severally covenant and agree each witli the other

that during the period aforesaid allowed for the settlement of

the estate, to wit : to the thirty-first of December, I860, in-
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elusive, we will take no proceedings at law or otherwise for

the collection or enforcement of our respective claims
;
and

that in case the business so to be carried on in our interest (if

that course is resolved on) by our said attorneys, or by the as-

signee, or any person delegated by them, acting according to

their best judgment in the premises, shall result in loss rather

than gain, or by reason of fire, the elements or some unfore-

seen accident, be impaired or destroyed, that we will not make

any personal claim therefor against our said attorneys, agents,
or either of them, or their said agents, or against the assignee
or any person by them intrusted on our behalf to act herein

;

but that such loss, if any, may be charged against the trust

fund in their hands, or in the hands of the assignee, we rely-

ing upon those acting in our behalf not to continue the said

business further when it shall become clearly apparent to them
that the same cannot be carried on without loss. And we

hereby consent that our attorneys or said assignee may sus-

pend any publications or initiate any new ones as their judg-
ment may dictate.

" And it is further understood and agreed by us that nothing
herein contained is to be deemed to bind onr said attorneys or

their agent or agents to any particular course of action, it being
our intention not to hamper our said attorneys in their action,

but to empower them to act in our interests as changing cir-

cumstances may require, without restriction as to their course

and with full authority to consent and act for us severally in

the matter as fully as we might individually do.
" As the legal title of the estate is now vested in the assignee,

it is understood and agreed that the above provisions authoriz-

ing the continuance of said business under the advice and with

the co-operation of our said attorneys and the said immunity
from personal liability for loss occasioned thereby, shall ex-

tend to such assignee.

"In the event of said business being carried on we are to re-

ceive eighty per cent, of the net profits thereof pro rata. If

continued till December 31st, 18SO, and the said eighty per
cent, paid and the property not disposed of by sale or other-

wise, then we consent to a reconveyance to said Leslie, of all



80 COURT OF COMMON PLEAS.

Matter of Leslie.

such machinery and other property connected with the publica-

tion business, as passed by the assignment of September 8th,

1877, to the assignee, to wit, what is commonly known as the

'business plant.' The net profits accruing up to January 1st,

1878, are to be divided pro rata among the creditors. If, in

the exercise of their discretion by our attorneys, the business

is closed out prior to the 31st of December, 1880, then we are

to be paid our pro rata shares of the net proceeds.
" And we severally agree upon the closing up of the estate

to give to our said attornej'S or said assignees such other and

further release as may be required to discharge them from

liability in the premises."
On the 20th day of March, 1879, a certain other instrument

was executed on behalf of said creditors with Frank Leslie in

the words and figures as follows :

" AN AGREEMENT, made this twentieth day of March, 1879,

between such of the creditors of Frank Leslie as became par-

ties to the power of attorney dated the twenty-second of

October, 1877, constituting Alexander II. Rice, John H. Hall,

Edward Goodwin, Jr., William D. Wilson, and William II.

Parsons, attorneys of the said creditors for the purposes and

with the powers therein contained, as will more fully appear

by reference thereto, by their said attorneys, parties of the first

part, and the said Frank Leslie, party of the second part.
"
Whereas, Said power of attorney authorized said attorneys

to meet together in committee, and to advise and act in the

interest of the said creditors by vote of the majority, and to

compound, release and compromise the claims of the said

creditors against the said Frank Leslie, and to exercise every

power in relation to the same, and to the control and manage-
ment of the assigned estate hereinafter mentioned, that the

said creditors had, or could delegate or assign.
"And whereas, The said attorneys or committee did meet as

aforesaid in committee, and acted therein by vote of the

majority of the said attorneys or committee, and authorized the

execution of this agreement on behalf of the said creditors.

"And whereas, The said Frank Leslie, at the City of New
York, on the eighth day of September, 1877, duly made,
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acknowledged, and delivered an assignment to Isaac W. Eng-

land, of Hidgewood, in the State of New Jersej", doing busi-

ness in the State of New York, of all and singular the lands,

tenements, hereditaments, appurtenances, goods, chattels,

stocks, promissory notes, debts, claims, demands, property,

choses in action and effects of every description belonging to

the said Frank Leslie, wherever the same then were, except
such part as was exempt by law from levy and sale under exe-

cution, for the equal benefit of his creditors, ratably, without

preference, as will more fully appear by reference to said as-

signment, recorded on the day and year last mentioned, in the

County Clerk's office of the county of New York, where the

said Leslie then resided and carried on his business.

" And whereas, The parties hereto have hereby come to a

final compromise and settlement of all disputes and agree-
ments existing or claimed to be existing between them.

" And whereas. The said assignee has been carrying on the

business of the assigned estate for the account of the creditors,

namely, the same business of publication as the said Leslie was

engaged in up to the time of the said assignment, and has, out

[of the proceeds of the assigned estate, heretofore paid a divi-

,jdend of ten per cent, of the face of the claims of the creditors

junder
the said assignment, leaving due the creditors a balance

of about three hundred and two thousand dollars, upon which

balance the said Leslie proposes to pay fifty per cent., or

about the sum of one hundred and fifty-one thousand dollars,

on or before the 31st day of December, 1881, as is hereinafter

more fully provided for, in satisfaction and discharge of the

said claims. And the parties of the first part, in consideration

of the promises and agreements of the said Leslie hereinafter

contained, and of the sum of one dollar by them paid him, the

receipt whereof is hereby acknowledged, hereby agree with

him that the said fifty per cent, of the balance of their said

claims, when pa'd, shall be in full compromise and discharge
of their said claims respectively ;

and in consideration afore-

said hereby consent that the said assignee, Isaac W. England,
now release, and do hereby authorize the said assignee now to

release to the sa d Frank Leslie, the assignor, all and singular

VOL. X. -0
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the unadministered estate and assets embraced in the said as-

signment from the said Frank Leslie to the said Isaac W. Eng-

land, bearing date the, eighth day of September, 1877, or since

acquired by the said assignee in the course of the said business,

the said assignee being first paid therefrom the balance that

may be due to him for his services in the premises, and a pro-

per provision being made to protect and indemnify the said as-

signee against any indebted ness or liability that he has incurred

in the conduct of the said business, and against all liability for

rent or otherwise under the lease hereinafter mentioned
;
and

further agree that they will hereafter, from time to time, upon

request, sign, acknowledge and deliver, such further consent

or authority which they can rightfully sign and acknowledge,
to aid in and facilitate such release as aforesaid by the said as-

signee to the said Frank Leslie.

;

" And the party of the second part, in consideration of the

premises and of the sum of one dollar to him paid by the par-

ties of the first part, the receipt whereof is hereby acknow-

ledged, agrees with" the parties of the first part to pay to the

said creditors respectively, fifty per cent, of the said balance of

the face of their respective claims, on or before the 31st day of

December, 1881, and at such earlier time and times, in install-

ments, as hereinafter provided for
;
and also simultaneously

with the execution hereof, to deliver to the said attorneys,

namely, Alexander H. Bice, John II. Hall, Edward Goodwin,

jr.,
William D. "Wilson and William II. Parsons, his bond, of

even date herewith, in the penal sum of two hundred thou-

sand dollars, conditioned for the payment of the said sum of

one hundred and fifty-one thousand dollars, on or before the

31st day of December, 1881, and also conditioned for the per-

formance by him of all and singular the promises and agree-

ments on his part herein contained, and which said bond is to

be held by the said attorneys, for the benefit of the said credi-

tors, for the payment of the said fifty per cent, of the said re-
j

epective claims, and to be enforced only in case of default on

the part of the said Frank Leslie in the performance by him
;

of any of the conditions of the said bond
;
and he also further

agrees wit i the parties of the first part to duly execute, ack-
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nowledge, and deliver to the said Alexander H. Rice, John
II. Hall, Edward Goodwin, jr.,

William D. Wilson and Will-

iam II. Parsons, or to the survivors or survivor of them, simul-

taneously with the release to him, the said Leslie, of the un-

admiuistered part of said assigned estate, a chattel mortgage in

due and usual form, approved by the counsel of the said mort-

gagees, upon all and singular the said unadministered assigned

estate, original as well as since acquired by the said assignee

in the course of business, and then existing, including all copy-

rights, trademarks, use of names of publications, rights of pub-

lication, and all things pertaining thereto, owned or used by
the said Frank Leslie prior to the time of making the said

assignment, to secure the payment and performance of the

conditions of the said bond
;
and that the said mortgage shall

contain the usual insurance clause in regard to loss or damage

by fire, the insurance to be to the extent of seventy thousand

dollars. And that he will, simultaneously with the giving of

the said mortgage, procure insurance on the mortgaged prem-
ises to the extent of seventy thousand dollars, in companies

approved by the said mortgagees, and deliver the policies

thereof to the said mortgagees ;
and that the policies shall con-

tain the usual clause of loss payable to the said mortgagees ;

and in case' of loss by fire, the insurance money shall be forth-

with expended under the direction of both parties in replacing

the property destroyed, so that the business may be carried on

as if no fire had occurred, as nearly as possible. And he here-

by gives and grants to the said Alexander II. Rice, John II.

Hall, Edward Goodwin, jr., William D. Wilson and William

H. Parsons, and the survivors and survivor of them, an equit-

able mortgage and lien on the said unadministered estate, orig-

inal and acquired, and proceeds, when the same shall be re-

leased to him by the said assignee as aforesaid, until he, the

said Leslie, shall have duly executed, acknowledged, and de-

livered the said mortgage as aforesaid, and until he shall have

delivered said policies of insurance as aforesaid.

i

" And \\e, the said Frank Leslie, further agrees with the

parties of the first part, that a sub-committee of three of the

said attorneys, to be appointed by said attorneys and the sur-



COURT OF COMMON PLEAS.

Matter of Leslie.

vivors and survivor of them, as a committee of the creditors,

shall advise and consult with the party of the second part in

respect to the discontinuance of any publications which are

now being issued, or which may hereafter be issued
;
and that

if it shall be found that any such publications are actually

losing money over their cost of production, then such publi-

cations so losing money may be discontinued. And if, upon
such consultation, all three of said committee shall bo of opin-

ion that such publication should be discontinued, then it shall

be discontinued
;
and if it shall be proposed to start a new

publication in addition to or in place of any that are now

published, then the joint consent of said committee and the

party of the second part shall be necessary in order to author-

ize such new publication.

"And he further agrees with the parties of the first part,

that the said sub-committee, or a majority of them, or the sur-

vivor of them, until the said indebtedness shall have been paid,

shall have the right to nominate, and also to remove from

time to time and as often as a vacancy shall arise, and the

party of the second part will appoint the person so nominated

as the book-keeper and cashier, who shall respectively keep
the books of the business and collect and disburse the funds,
and that the cashier shall also act as a general assistant in the

business.
" That the said sub-committee, or any of them, shall have

the right at all times to examine and inspect the books, papers,
and accounts of the business, which shall be kept in such

manner as they shall prescribe, and have free access to all the

operations of the business
;
and that all the moneys, checks,

drafts, and notes which shall be collected shall be deposited by
the cashier, forthwith, in the Nassau Bank, to be drawn only

by checks signed by the party of the second part and counter-

signed by the cashier at the time when the payment is to be

made
;
and in case of the absence or sickness of the party of

the second part, the checks shall be signed by one of the said

committee. That whenever there shall be any accumulation

of money over and above the amounts due from the current

liabilities, a dividend shall be declared in the discretion and
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by the direction of the said committee, by a check drawn as

aforesaid, and the amount paid shall be credited upon the bond

as aforesaid.
" And the party of the second part further agrees that in

the conduct of the business the party of the second part shall

not purchase any machinery or permanent property beyond
the value of one hundred dollars without the consent of the

said committee.
" And inasmuch as a large portion of the property and

material covered by the said mortgage in the regular course

of the said business will be used and disposed of, and new

property and material purchased with the proceeds in the reg-
ular course of the business (it being intended that such pur-
chases shall be made for cash from such proceeds), the said Leslie

agrees that the said committee shall have, and there is hereby

granted to them, an equitable lien as security for the payment
of the said bond, and the performance by said Leslie of the

conditions thereof, on all such property and material acquired
from time to time, until the amount of the said compromise
shall be fully paid ;

and the said Leslie agrees that there shall

also be paid from the said estate or business, the expense of the

said committee of creditors heretofore incurred by them to

their counsel for professional services, as well as any proper

expense that the said committee may hereafter incur to coun-

sel for professional services in respect of the matters or any
of them mentioned or provided for in this agreement or in re-

spect to their duties or other matters in the course of the per-

formance of their duties
;
and he the said Leslie hereby con-

sents to and approves of the amounts heretofore paid by the

assignee for the professional services of the counsel of the

said attorneys.

"And it is mutually agreed that the said Leslie, during the

continuance of this agreement, may draw from the business

two hundred dollars per week and no more for his personal

expenses, and also at the rate of two thousand dollars per year
in addition thereto in trade advertising.

"
It is mutually understood, and agreed, in the event that

the said fifty per cent, of the balance of the said claims shall
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not amount to the sum of one hundred and fifty-one thousand

dollars, or in case the same shall exceed the sum of one hundred

and fifty-one thousand dollars, that the said Leslie shall pay

fifty per cent, of such actual balance of the said claims, whether

such fifty per cent, shall amount to more or less than the said

sum of $151,000.

"And the said Leslie, in consideration aforesaid, hereby
assumes and agrees to discharge out of the estate and funds

now in the hands of the assignee, or hereafter arising out of

the business, all indebtedness and liability incurred by the

said assignee or by the creditors and every of them to the said

assignee in the conduct of the business by the assignee up to the

time that the same shall be released to the said Leslie as afore-

said, including all liability and rent passed and future, under

any lease or hiring to the said assignee of all and singular the

premises occupied by the said' assignee in the conduct of the

said business, and to fully indemnify and hold the* said assignee

and the said creditors and each and every of them harmless

and protected in the premises.
" And the parties of the first part agree that they will not

enforce payment of the said bond or mortgage, or enforce the

eaid equitable lien, until the said, Leslie shall make default in

the performance of any of the conditions thereof
;
and there-

upon the said Leslie agrees that the said mortgage may be

foreclosed, and the said lien enforced, and that the said cred-

itors or the said committee or a majority of them, and the

survivors and survivor of them, in their own or his name or

otherwise, and on behalf of the said creditors, may pursue any

remedy at law or in equity by action, injunction, or otherwise,

to protect and preserve the rights and interests of the creditors

or of the committee, and to realize the amount agreed to be

paid in composition as aforesaid or so much thereof as may
then remain unpaid.

"Inanmuch as Mrs. Alfred Leslie, one of the said creditors,

lias notified tho said attorneys of the revocation by her of the

eaid power of attorney so far as she is concerned, and inasmuch

as it is claimed that said power of attorney is irrevocable as to

her, and that her attempt at revocation is inoperative, now it is
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agreed between the parties hereto that said attorneys do not

undertake to bind her by this agreement, unless they have a

lawful right to do so.

'It is mutually agreed that any prepayment as hereinbefore

contemplated on the said bond or compromise shall not entitle

the said Leslie to any rebate of interest on such payment."
The assigned estate was never transferred by the said

assignee to said Frank Leslie as contemplated by the said last

mentioned agreement, and the said assignee in connection

with the said Frank Leslie carried on the said business, and

prior to the death of the said Frank Leslie, which occurred on

the 10th of January, 1880, 35 of the 50 per cent, mentioned

in the compromise agreement had been paid out of the pro-

ceeds of said business to the creditors. It being claimed upon
the part of the creditors of said Leslie, that his death put an

end to said compromise agreement, the executrix of the will

of Mr. Leslie offered to said creditors to pay the remaining
15 per cent, upon being subrogated to the rights of said

creditors.

This application was made to have the court determine

whether or not the decease of Mr. Frank Leslie terminated

and put an end to the compromise agreement of March 20th,

1879.

F. N. Jiangs, and Francis C. Bowman, for I. TV". England,

assignee.

W. Fullerton, and T. Darlington, for Mrs. Leslie, execu-

trix of the assignor.

It. O"
1

Gorman, and Mr. Whitchead, for the members of

the committee, and for D. A. Bullard & Sons, Campbell
Hall & Co., William II. Parsons & Co., Alexander II.

Jlice, an.I Kendall & Co., creditors.

R. O"'Gorman, also for Perkins & Goodwin, creditors.

Malcolm Campbell, for Robert Boyd, executor.

Sheldon & Brown, and D. T. Waldron, creditors, do not

appear on this proceeding.
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YAN BKUNT, J. [After stating the facts as above.] It

seems to me reasonably certain that we cannot go astray in the

construction of the compromise agreement of March 20th, 1877,

if we bear in mind the provisions of that agreement, the pur-

poses which were to be attained by its execution, and the

relation of the various provisions to each other. It was un-

doubtedly the intention of both of the parties to that agree-

ment to effect a compromise of the claims of the various

creditors of Mr. Leslie, upon the payment of a smaller sum
than the total amount due the said creditors, within a future

period, and to provide Mr. Leslie with the means, within the

period named, and produced by the management of the as-

signed estate under the supervision of a committee of the

creditors and under certain restrictions contained in the said

agreement, wherewith to pay the amount which he agreed to

pay by the terms of the compromise agreement in full dis-

charge of the claims of these creditors upon him. The instru-

ment is entirely complete in both its branches.

It is a sufficient agreement of compromise if we strike from

it all the provisions looking to the management of the pro-

perty by Mr. Leslie during the time which was given to him
to pay the amount for which the debts were compromised.
This being the case, there is not necessarily any relation

between the compromise agreement and those provisions in

this agreement which relate to the management of the busi-

ness, the profits of which business were to afford Mr. Leslie

the means of paying the amount which he agreed to pay. If

this is true, and an inspection of the agreement makes it appar-

ent, then Mr. Leslie, the day after the execution of this agree-

ment, had a right to pay the 50 per cent, therein provided to

be paid, and to claim from the creditors a complete release and

discharge from the debts owing by him to them. lie was not

necessarily bound to wait to pay the amount of the com-

promise until he should realize the amount necessary to make-
such payment from the profits of the business mentioned in

the agreement. That privilege of conducting the business and

realizing from the business such moneys was a concession to

him, and not to the creditors. Therefore, there is nothing in
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those parts of the agreement looking to a continuation of the

business, which in any way affected Mr. Leslie's right to be

released upon the payment of the 50 per cent, therein men-

tioned. If this is true, then it is difficult to see, Mr. Leslie

having died, why the rights of Mr. Leslie have not descended

to his successors in interest, and why they have not the right

to comply with the terms of the compromise and pay the

balance remaining unpaid, as the time to make such payment
has not yet expired.

It was strenuously urged by the counsel for the creditors

and the committee, who opposed this construction of the

agreement, that it was a personal agreement between Mr. Leslie

and his creditors, that as Mr. Leslie has died, and he cannot

give that personal supervision to the business which the agree-

ment contemplated, the agreement must necessarily fail. As
far as the agreement for compromise is concerned being per-

sonal to Mr. Leslie, it is not more personal than every agree-

ment of compromise between a debtor and his creditors. The
inducement which moves a creditor to agree with a debtor to

receive a less amount than the full sum of the debt in full dis-

charge thereof, is usually the recollection of past profits made
out of the trade between the creditor and the debtor, or the

expectation that the debtor will continue business, and that

future profits may be made sufficient to compensate for the

loss then sustained
;
but it is not claimed that if a debtor has

compromised with his creditors, payments to be made at a fu-

ture day, and the debtor dies before all the payments are made,
that his personal representatives have not the power to com-

plete the payments contemplated by the compromise and re-

lease his estate from the payment of the debts in full, in con-

formity with the terms of the compromise.
The argument which I have suggested would undoubtedly

be fatal to this compromise agreement if it was necessary that

this business should be continued as is contemplated by the

terms of the agreement, in order to produce the balance of the

fifty per cent, remaining unpaid, because I think it clearly ap-

pears that in case of the continuance of the business to realize

the funds sufficient to pay the balance of the fifty per cent, re-

maining unpaid, the creditors would have the right to claim
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the personal attention, supervision and experience of Mr. Les-

lie in the management of the business.

But, as I have already suggested, this was a concession to

Mr. Leslie. He had the right to waive the means of raising

the money to pay the amount of the compromise, and his per-

sonal representatives, coming forward to pay the whole amount

due under the compromise without seeking to raise the money
from the profits of the business, would seem to be entitled to

the benefits thereof.

I am unable to see why the personal representatives of Mr.

Leslie are not his successors in interest in reference to the

whole of this matter.

It was claimed that there was no right of property to de-

scend to such personal representatives arising out of this trans-

action. There certainly were equities in Mr. Leslie's favor which

could descend, and any surplus which might belong to his estate

after the payment of his debts undoubtedly descended to his

personal representatives. If that surplus was to be increased

by reason of an unfulfilled compromise agreement, and the

terms for fulfilling that compromise agreement had not ex-

pired, his personal representatives had the right to comply with

those terms, make the balance of the payments required to be

made thereunder, and reap the benefits thereof, precisely the

same as though the terms of the agreement had not had ap-

pended to it the peculiar provisions allowing Mr. Leslie to raise'

the money out of the proceeds of the business to be thereafter

conducted by him to make the payments provided for by the

agreement.
It is urged by the counsel for the creditors that tho

thirty-five per cent, paid to the creditors since the making
of the agreement of March, was paid by the assignee and

not by Mr. Leslie, and that, therefore, Mr. Leslie could not

have the benefit of that payment. The difficulty with that

proposition is that, although the money was paid by the as-

signee to the creditors, it was paid out of the very fund out of

which the creditors had said that Mr. Leslie should be permit-

ted to pay the amount of the compromise, namely, out of the

profits of the business. The agreement of tho creditors with

Mr. Leslie was that the fifty per cent, should be paid out of
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the results of the assigned property ;
the thirty-five per cent,

paid by the assignee formed the very fund which the creditors

had consented should be used by Mr. Leslie in the payment of

the amount of the compromise.
The papers submitted upon this motion show that the

creditors have failed to carry out the agreement upon their

part by which Mr. Leslie was to be put in full possession of

this property for the purpose of raising the money wherewith

to pay the compromise. It therefore comes with very ill

grace from them to say that Mr. Leslie personally has not paid
the thirty-live per cent, which has been paid by the assignee on

account of these claims. If the creditors had carried out the

provisions of the agreement upon their part, Mr. Leslie would

have made the payment, out of that very fund
;
but as they

have not done so, so as to enable the assignee to transfer the

property to Mr. Leslie, the assignee has made the payments
out of the identical fund which was to be transferred to Mr.

Leslie.

It seems, therefore, to be difficult to come to any conclusion

adverse to the present claims of the representatives, because

some other person applied the very fund which Mr. Leslie,

under the compromise agreement, had the right to apply to the

payment of the amount of the compromise.
I have, therefore, come to the conclusion that the estate of

Mr. Leslie, upon payment of the balance due upon the com-

promise, has the right to be subrogated to the claims of the

various creditors-

Application granted.
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Schiele v. Healy.

LEWIS SCHIELE et aL, Respondents, against RICHAKD HEALY
et al., Appellants.

(Decided May 6th, 1881.)

AD. assignment, by members of an insolvent copartnership, of the firm

property, for the benefit of creditors, is rendered fraudulent and void by
the preference of an individual indebtedness of one copartner.

APPEAL from a judgment of this court setting aside a gen-
eral assignment for the benefit of creditors as fraudulent.

The defendants Healy and Conway were partners in trade.

In December, 1878, they made an assignment for the benefit

of creditors, to the defendant Cunningham, who was a pre-

ferred creditor for $1,604.50 made up of two promissory notes,

and owing to him by the said assignors. It appeared upon
the trial, that both these notes were dated the same day, to

the same payee, but the smaller was signed by the defendant

Richard Healy, individually. The plaintiffs were judgment
creditors of the partnership, and brought this action to set

aside the assignment as fraudulent, and a decree to that effect

was given by the court below. The defendants appealed.

Alvin Hurt, for appellants.

John J. Adams, for respondents.

BEACH, J. [After stating the facts as above.] It is

fair to conclude from the evidence given upon the trial,

that the note for $200 was given by the defendant Healy
for an individual debt. Thomas J. Conway, the payee,

and who transferred it to the defendant Cunningham, states

directly and without qualification that the defendant Healy
owed him a debt of $400 before the formation of the firm,

the half of which was represented by this note, while tho

balance was included in tho one for $1,200, signed with

the firm name. Upon his cross-examination he states that
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Healy told him the $400 was used in his business, which in

no way tends to change the obligation to a firm indebtedness,

because Healy had been doing business for some time, before

the co-partnership of Healy and Conway was formed. Nor is

the force of this evidence weakened by the testimony of

defendant Oonway, that he was to assume one-half of the

indebtedness for $400, because that portion was included in

the firm note for $1200, while the balance was represented

by the individual .obligation of Healy. This tends to estab-

lish a direct contradiction of that statement. In any event,

were it true, the sum would have been a portion of the

capital of the partnership, and in providing it each partner
seems to have intended to contract a separate personal obliga-

tion.

The assignment was of the firm property, and the question
arises whether or not it was rendered fraudulent and void, by
the preference of an individual indebtedness of one copartner.

In Kirby v. Schoonmaker (3 Barb. Ch. 46), the case differed

from the one at bar. The assignment covered both individual

and partnership property, and gave preference to the creditors

of the firm, except in two instances of individual indebtedness,

upon which the contention of its invalidity was founded.
" These debts (says the learned chancellor), were not directed to

be paid out of the effects of the partnership generally, but the

separate debt of each copartner was directed to be paid out of

his portion of the proceeds of the joint property, and of his

separate property . . . The case would have been entirely

different if copartners who were insolvent and unable to pay
the debts of the firm, either out of their copartnership effects

or of their individual property, had made an assignment of the

property of both, to pay the individual debt of one of the

copartners only. For an insolvent copartner who was unable

to pay the debts which the firm owed, would be guilty of a

fraud upon the joint creditors, if he authorized his share of

the property of the firm to be applied to the payment of a

debt for which neither he nor his property was liable at law or

in equity."
The creditors of a copartnership are legally and equitably



94 COURT OF COMMON PLEAS.

Schiele <v. Healy.

entitled to payment from the firm assets. If, as appears by
the proofs, the note for two hundred dollars was an individual

debt of the defendant Healy, the provision for its payment
from the firm assets, in preference to demands against the

partnership, was a fraud upon those creditors, and should

invalidate the assignment. Neither the firm, nor the other

partner Coriway, was in any way liable upon the note, and its

indorsement with the firm name* by the maker Healy, after

or at the time of the assignment, was a fraudulent act showing
alike intent. If the conclusion of fact is well founded, the

decision of the court of appeals in Wilson v. Robertson (21

!N". Y. 587), in addition to the adjudication supra, seems to

dispose of the case. The court say, that the insertion of a

provision to pay individual debts out of partnership property,

in an assignment of the partnership effects of an insolvent

firm,
"

is a violation of the statute in respect to fraudulent

conveyances, and furnishes conclusive evidence of a fraudulent

intent on the part of the assignors . . . The prior right

of the creditors of the firm to its effects cannot be impaired by

any consideration having reference to the interests of the

individual partners ;
and anything which defeats this right or

hinders or delays such creditor in enforcing payment of his

demand against the firm, from the firm property, is a violation

of the statute, and a fraud upon such creditor."

The case of Turner v. Jaycox (40 N. Y. 470), does not bear

upon the point. The decision was based upon the fact, that

although the debt preferred was not originally contracted by
the firm, they had subsequently for a good consideration agreed,
and became liable, to pay it.

The judgment must be affirmed with costs.

CHARLES P. DALY, Ch. J., and J. F. DALY, J., concurred.

Judgment affirmed, with costs.
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In the Matter of the Assignment of WILLIAM BUTLER DUNCAN
et al. to WILLIAM D. SHIPMAN for the Benefit of Creditors.

(Decided June 6th, 1881.)

Under an assignment, by members of an insolvent copartnership, of their

copartnership and individual estate, for the benefit of creditors, if the

individual estate of one of the assignors is more than sufficient to pay his

individual indebtedness, the claims of his individual creditors are to be

paid in full, with interest to the date of distribution.

APPEAL from a final order of this court upon an accounting

by an assignee under a general assignment for the benefit of

creditors.

The facts are stated in the opinion.

Francis L. Stetson, for appellant.

James 77. Fay, for respondent.

YAN BRUNT, J. Mr. James II. Fay and Mr. Sidney P.

Slater, as executors of the last will and testament of Edward E.

Dunbar, deceased, held a bond made by William B. Duncan, a

member of the firm of Duncan, Sherman & Co., which in

December, 1877, was past due and unpaid.
This bond bore date on the 14th day of June, 1C71, and

was payable on the 14th day of June, 1872, and the amount

secured to be paid was $7,300 and the interest thereon
;
such

interest was paid up to the 14th day of June, 1878, and a part

of the principal, leaving the sum of $2,473.34 of principal due.

In 1875 the firm of Duncan, Sherman & Co. made an

assignment for the benefit of its creditors of their individual

and copartnership estate to William D. Shipman.
The individual estate of William B. Duncan was more than

sufficient to pay his individual indebtedness, and the assign-

ment provided that the assignee should convert the assigned

estate into cash, and after the payment of expenses ''pay

and distribute the residue of the proceeds to and among the
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creditors of the firm, and to and among the creditors of the

respective individuals constituting the firm, according to law

in such case made and provided, so that each of said classes of

creditors, to wit, the creditors of the said firm and the creditors

of the individual members thereof, shall receive, as such classes

and respectively, from that part of such proceeds of all and

singular the assigned premises in which, by law, they are

respectively, as classes and individuals, entitled to share, their

due and ratable proportion, according to law."

On the 18th of December, 1878, the said executors pre-

sented their claim to the assignee, who refused to pay any-

thing more than the principal due upon said bond.

Upon the coming in of the assignee's accounts after the

return of the citation, the court made a decree that the assignee
should pay the principal and interest to the time of distribu-

tion, upon said bond, and from this portion of the decree or

judgment this appeal is taken.

I am entirely unable to see upon what principle individual

creditors of William B. Duncan can be deprived of their right

to recover the whole amount of damage which they have

sustained by reason of his breach of contract to pay his indi-

vidual debts when due.

It is conceded that his individual estate is and \\
Tas amply

Sufficient to meet the whole of his individual liabilities, and it

is also conceded that he has placed that estate by virtue of the

assignment out of the reach of his individual creditors, and they
were prevented from collecting the same by the ordinary pro-

cess of law
;
and it is claimed that the delay which has been

caused by the act of Mr. William B. Duncan in making the

assignment which lie has done, shall operate to the benefit of

the copartnership creditors, and to the detriment of the indi-

vidual creditors.

The cases which have been cited from England and also

those in the State of Massachusetts, and also in the federal

courts of this State, seem to rest upon the peculiar provisions

of the Bankruptcy Laws in force and under consideration by
the courts respectively which decided the cases cited. There

is no provision of the law of the State of New York regulating
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this question, and by the terms of the assignment itself it would

seem that the rights of individual creditors were recognized^
and that the provision of the assignment seems to be that those

individual creditors shall be satisfied in full before any portion
of the individual estate shall be devoted to the payment of

copartnership debts. All that the assignors have the right to

transfer to their copartnership creditors of their individual

property is the surplus that would be returned to them by the

assignee after the payment of their individual debts in case

each of the partners had simply made a separate assignment of

their individual estate for the benefit of their individual cred-

itors.

Now I do not think it could be claimed for a moment, that

where an individual had made an assignment of his individual

property for the payment of his individual debts, believing
himself to^be insolvent, and it subsequently turned out that his

estate was entirely solvent, but what his creditors would have

the right to collect interest up to the time of distribution, and

that he could not claim that they should only be paid up to

the time of the assignment, and that the excess should be re-

turned to him. The right of the individual to apply by means

,of an assignment only such part of his individual estate to the

payment of co-partnership debts as may remain over after the

payment of his individual debts, being a transfer of that which

would be returned to him in case he had made an individual

assignment only, seems to show that the individual creditor has

the right to claim his debt and the damages, by way of in-

terest, which he has sustained by reason of non-payment at

maturity up to the time of distribution. The injustice of

any other rule it seems to me is clearly manifest. The

rights of the individual creditor would be delayed, and he

would necessarily have to contribute to the increase of the

fund which was to go to pay the copartnership creditors.

There does not seem to be any equity in any such rule, and

it cannot prevail unless we are compelled so to hold by some

definite and controlling authority upon the subject.

It is urged by the counsel for the appellant that the case of

Ex Parte Murray (6 Paige, 204), is not an authority in point.

VOL. X.-7
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An examination of that case shows that the principle involved

in the illustration which I have heretofore made use of received

the entire sanction of the court in that case. It is claimed that

the decision of that case is not an authority, because there was

no voluntary assignment, no contract between assignor and as-

signee, and no express trust : that there was no question be-

tween one class of creditors and another, but it was a question

only between one trustee and another, for if the surplus had

been returned to the corporation it would have held it in trust

for the creditors
;
and that is precisely the condition of affairs

in case of a solvent individual estate and an insolvent copart-

nership estate. The assignee of the individual estate holds it

in trust for the individual creditors, and the only interest

which he has in the individual estate is in the surplus after the

complete satisfaction of the individual debts. In other words,

as I have above said, all that the assignee gets is that which

would be returned to the individual assignor, if there were no

copartnership creditors.

I am of the opinion, therefore, that the order appealed

from, directing the payment of the individual creditors in full

with interest to the time of distribution, was entirely correct,

and the order must be affirmed with costs.

CHARLES P. DALY, Ch. J., and J. F. DALY, J., concurred.

O der affirmed, with costs.
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In the Matter of the Assignment of EUGENE EVERIT et al. to

WILLIAM D. EVERIT for the Benefit of Creditors. Aj>-

plication of WILLIAM H. ADDOMS.

[SPECIAL TERM.]

(Decided June 18th, 1881.)

Under section 21 of the General Assignment Act an examination of the

books of an assignor can only be ordered in aid of the assignment.

APPLICATION for an order for the examination of the books

of an assignor in a general assignment for the benefit of credi-

tors.

The facts are stated in the opinion.

VAN HOESEN, J. Section 21 was intended to afford to

creditors a ready means of tracing property which ought to be

applied to the payment of the assignor's debts, and as was said

by Chief Justice DALY in the Matter of JSurtnett (8 Daly,

363),
" to aid in the administration of the assignment." It is

altogether foreign to the purposes of the legislature to compel
the assignee to produce the assignor's books, in order to enable

a creditor to extract evidence therefrom that will aid him in

a litigation, existing or contemplated, not relating to the as-

signed estate. An insolvent is under no greater obligation
than a solvent person to disclose to his adversary the evidence

on which he relies. It cannot add to the quantum or the

value of the assigned estate to show from the assignor's books

that he intentionally misrepresented the weight of the hides on

which he procured a loan from the petitioner, nor ought the

assignee to be compelled to exhibit the evidence which he has

to show that the petitioner took usury from the assignor.

This application must therefore be denied, but without

prejudice to the right of the petitioner to examine the assignor
and any other witnesses, as to what property should be followed
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and applied to the payment of the assignor's debts. The books

of the assignor may be examined in connection with such an

examination, but those parts and those entries which relate to

the transactions between the petitioner and the assignor will

be sealed.

When an action has been brought, the petitioner may obtain

any examination or inspection which the Code provides for

(Matter ofBurtnett, 8 Daly, 363).

In the Matter of the Assignment of WILLIAM H. FINCK et al.

to ALBERT PIESCH for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided August 8th, 1881.)

That a claim preferred in an assignment for the benefit of creditors has

been paid by the assignee without having been proved pursuant to the

General Assignment Act, is not ground for disallowing such payment
upon the accounting of the assignee.

APPLICATION to overrule exceptions to the report of a

referee upon an accounting by an assignee under a general

assignment for the benefit of creditors.

The facts are stated in the opinion.

VAN BKUNT, J. This is an application to overrule the

exceptions filed to the referee's report upon an accounting of

the assignee in the above matter. The exceptions are numer-

ous, but it will be necessary to examine in detail but one,

and that is the exception relating to the disallowance by the

referee of the moneys paid to B. Fisher & Co. as a preferred
creditor of the assignors by the assignee.

None of the other exceptions seem to be well taken.

The referee, it would appear, has fallen into an error in

supposing that the case of The Matter of Bailey (58 How.
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446
; ante, p. 49), decides, that where an assignee has made a

payment upon any bona fide claim, due by the assignors at

the time of the assignment, if such claim is not proved accord-

ing to the Assignment Act that the assignee cannot be allowed

a credit for such payment.
In the Matter of Bailey the decision simply was, that in

a decree of distribution payments should not be provided
for in a decree for all the creditors named in the schedules

filed by the assignors, but that the decree should provide for

the payment only of such general claims as have been proved
under the Assignment Act. It nowhere refers or relates to a

preferred claim. The assignee by the terms of the assignment

being called upon to pay a preferred claim, he is bound to

follow out the provisions of the assignment, and pay that

claim, whether it has been proved under the Assignment Act

or not.

The provision of the Assignment Act relates only to those

claims which are not specifically mentioned in the assignment

itself, and is simply a substitute giving to the assignee a short

method of passing his accounts instead of compelling him to

file a bill in equity, as was the practice before the passage of

the act in question.

The assignee in this case by the terms of the assignment
was required to pay the claim of B. Fisher & Co., and he paid

that claim, and at the time of the advertisement for creditors

to present claims B. Fisher & Co. were no longer creditors of

the assignors, because they had been paid by the assignee as

directed by the assignment.
Under these circumstances it is difficult to see how B.

Fisher & Co. could swear at the time of the advertisement

that they held any claim against the assignors, they having

already been paid ;
and it is exceedingly doubtful whether

upon an accounting of this description, where the assignment

directs a specific sum of money to be paid to a specific creditor,

any other creditor can be allowed to attack the validity of that

claim.

If the claim is a fraudulent one, and they desire to prevent

or avoid its payment, they cannot come in under the assign-
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ment and avoid it, but they must file their bill to set aside the

assignment.
The referee in this case therefore erred in disallowing the

amount paid to B. Fisher & Co, by the assignee, because

B. Fisher & Co. had not proved their claim pursuant to the

terms of the Assignment Act.

In the final decree the assignee should be allowed the

amount paid to B. Fisher & Co., and the account made up
should be credited with this amount. In all other respects

the referee's report is confirmed, and the exceptions are over-

ruled.

Order accordingly.

In the Matter of the Assignment of CLEMENT T. PETCHELL et

al. to JOHN "W. NDTT for the Benefit of Creditors.

[SPECIAL TEEM.]

(Decided January 16th, 1882.)

If an assignee for the benefit of creditors carries on the business conducted

by the assignor before the assignment, he is personally liable for any loss

caused thcrebj
r
, and the expenses incurred by him in so doing will not be

'allowed in his account.

APPLICATION to confirm the report of a referee upon an ac-

counting by an assignee under a general assignment for the

benefit of creditors.

The facts are stated in the opinion.

YAN HOESEN, J. The assignee was not acting in the line

of his duty when he borrowed money, hired clerks, hired

shops, and bought goods for the purpose of carrying on the

business which the assignor had formerly conducted. All the
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purchases and the profits or the losses which resulted from

them are to be thrown out of consideration in making up the

account. The assignee cannot engage in business at the risk

of the estate. If he uses the money of the estate in his busi-

ness he is liable to the same penalties that are inflicted upon
other trustees who use trust funds for their private benefit.

If they embark in speculation with the trust funds, the risk is

theirs exclusively.

In this case I cannot determine upon the evidence before

me whether the estate has suffered or not by the assignee's

proceedings. If no loss has occurred, the creditors have sus-

tained no pecuniary damage, and in settling the accounts of

the assignee there will be no question as to the manner of pro-

tecting their interests. There may, however, have been a loss

to the estate from the business which the assignee carried on,

and if such should be the case the assignor must make it good.
The keeping open of the old store, the hiring of the new

store, the employment of three clerks, and the other expenses
of carrying on the business, were all uncalled for, unnecessary,

and entered into for the benefit of the assignors, whom the

assignee sought to provide for at the expense of the estate.

I think that the true way of adjusting these accounts is to

throw out of consideration the purchases made by the assignee,

but to charge him interest on the money which he used

belonging to the estate
;
to throw out of consideration the

outlays for shop hire, clerk hire, and the other expenses of

keeping the shops ;
to charge him with the property assigned

to him except such as he could not with reasonable diligence

get in and collect
;
and to credit him only with those expen-

ditures that were made with a view to the winding up of the

business and the execution of the trust.

lie must show why he has not collected the book accounts

now unpaid. If those accounts were created whilst he was

assignee he must make them good, for he had no right toseil

on credit.

The assignee had no right to pay for the execution of the

assignment. That is no part of the duty of executing the

trust. The only lawyers' charges that he can lawfully pay
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are for assistance rendered him by an attorney or by coun-

sel in defending the trust or in executing its provisions.

I shall send this account back to the referee that he may
re-settle it in conformity with these suggestions. In short,

let him see to it that the assigned estate is accounted for, not

the business which the assignee conducted after he became

assignee.

The expenses of the accounting first had must be borne by
the assignee personally, and in the order sending the account

back let a provision be inserted to the effect that the assignee
be not allowed for the expenses of counsel or of referee

at the hearings already had before the referee.

Report referred back.

In the Matter of the Assignment of PHILIP JESELSON to

AMAND PLAUT, for the Benefit of Creditors.

[SPECIAL TEEM.]

(Decided January 25th, 1882.)

Upon a reference of claims presented under an assignment for the benefit

of creditors, which are not mentioned in the schedules and are disputed

by the assignor, the affirmative of the issue is upon the claimants.

"Where such an order of reference directs that the referee shall take proof
and report as to the validity of contested claims, none of the parties who
have appeared can object to proceeding under the order.

APPLICATION to confirm the report of a referee upon an

accounting by an assignee, and upon disputed claims under a

general assignment for the benefit of creditors.

J. F. DALY, J. The assignor objects to the referee's report
in favor of a distribution of the estate among certain creditors

who presented claims. It appears that on referring the

assignee's account on Septembei 13th, 1881, the court ordered
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the referee to take proofs, and report what persons are entitled

to share in the distribution of the assigned estate, and ordered

that any party to that proceeding might object to any claim

presented before the referee, and that the referee should take

proof and report as to the validity of such contested claim.

This order was made on a hearing in which the assignor and

other parties appeared by attorneys and counsel, and was

entered without objection. The claims now contested by the

assignor were presented to the referee by the assignee who
had received them pursuant to advertisement, and by creditors

on the accounting. The assignor objected to them. No proof
was taken by the referee, and he reports that the claimants

are entitled to distribution.

It was the duty of the claimants to offer evidence of their

demands. The burden was on them to show a claim against the

assignor, as they were not mentioned in the schedule. This

objection raised an issue which the referee was to try, and the

claimants had the affirmative. As no proof was offered, the

claims should not have been allowed. As the referee, however,
seems to have been of opinion that the burden was on the

party attacking the claim, the report should be referred back

to permit evidence to be given in the regular way.
The referee, under the order of reference (made without

objection), has power to try the disputed claim under section

26 of the Assignment Act. This is the way pointed out by
statute to ascertain who are entitled to share in the assigned

estate. The assignor cannot object to proceeding under it.

Report referred back to take proof accordingly.
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Ill the Matter of the Assignment of CLINTON H. SMITH to JOHN
G. SMITH for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided May 27th, 1882.)

That an assignee for the benefit of creditors has disposed of the assigned
estate in bulk is not ground for his removal, where it is a fair question
whether the price received is not a good one. All questions arising as to

the propriety of the sale may be inquired into upon the accounting of

the assignee.

APPLICATION for the removal of an assignee under a gene-
ral assignment for the benefit of creditors.

The facts are stated in the opinion.

J. F. DALY, J. The chief ground for the removal of the

assignee, and the only one that need be considered on the

proofs before me, is his action in selling the assigned stock in

bulk to B. O. Ilnntington ;
and that sale is attacked for inade-

quacy of price and on the ground that it was not an actual

sale, but a mere device to save the property from execution

creditors.

On the question of adequacy of price there is much uncer-

tainty, and the affidavits make it a fair question whether for a

sale in bulk of the whole stock it was not a good sale, and

whether the result will not be better for the estate than a. sale

at auction after paying auctioneer's fees and the expenses, or

a sale over the counter with the large expenses attendant

thereon.

On the question of bona fides it is sufficient to say that if

the price be a good one the estate will lose nothing, because

the assignee is bound to account for such price in cash, and it

is only a question of his solvency and that of his sureties.

Circumstances going to show that he made this sale hurriedly

in order to save the stock from executions issued by creditors

who sought to seize it in disregard of the assignment, will not
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be considered if the sale were a good one, i. e., for a good price,
as that disposition of the property results in benefit to the as-

signed estate although the execution creditors may be baulked.

In administering the estate under the assignment we are not

to regard the complaints of execution creditors who are seek-

ing to wrest the estate from the general creditors under the as-

signment and appropriate it under their own executions.

The questions arising on this application as to the propriety
of the assignee's acts are such as may be fully inquired into

upon his accounting. He is now and will be then, chargeable
at least with the price at which he sold to liuntington. If he

sold the stock in bad faith below its real value he will be liable

for its real value and will be charged accordingly.
The assignee* has given his own undertaking to save the

stock from attaching creditors and thus manifested a desire to

protect the property for the purposes of the assignment.
Under the state of proofs presented on this application I

think it should be denied, but without costs.

Application denied.

In the Matter of the Assignment of JOHN A. SWEZEY et al. to

JOHN A. BAGLEY for the Benefit of Creditors.

(Decided June 5th, 1882.)

Under section 21 of the General Assignment Act, an order may properly be

made for the examination of one of the members of a copartnership which

has made an assignment for the benefit of creditors, to ascertain whether

a particular trade-mark belongs to the assigned estate, where the facts

upon which the ownership of such trade-mark depends are within the

knowledge of the partner for whose examination the order is made.

MOTION to vacate an order for the examination of one of

the assignors in a general assignment for the benefit of credi-

tors.

The copartnership of Swezey & Dart, composed of John
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A. Swezey and Joseph Dart, being insolvent, a general assign-

ment for the benefit of creditors, executed by Joseph Dart

alone, assigning the copartnership property and his individual

property not exempt from attachment, was filed, in which the

claim of Buckingham & Paulson, copartners, and creditors of

Swezey & Dart, was preferred. Upon their petition, an order

was granted requiring Dart to appear and be examined in

order to determine the interest of Swezey & Dart, and of their

assignee, in a certain trade-mark, which, the petition alleged,

Dart claimed and was about to use. Dart applied to vacate the

order for his examination, and, should his application be de-

nied, for a stay of proceedings pending an appeal from the

order denying his motion.

fiobert S. Green, for Joseph Dart, assignor.

Chauncey B. Ripley, for Buckingham & Paulson, credi-

tors.

VAN HOESEN, J. The Burtnett Case (8 Daly, 363) was not

like this. There the avowed object of the examination was

not to aid the assignee in the administration of his trust save

in the way of obtaining testimony to be used in such actions

as he might afterwards bring. Chief Justice DALY said that

such testimony ought to be taken after those actions had been

begun, and that the Code of Civil Procedure made ample pro-

vision for the examination of parties in pending actions. Here

it is not shown that the testimony is sought for use in any ac-

tion hereafter to be brought. The examination is, as I under-

stand it, to ascertain whether or not certain property, called a

trade-mark, belongs to the assigned estate. That can only be

determined by learning the facts which give the trade-mark its

value. If, as Chief Justice DALY said in the liegeman Case (8

Daly, 1), this trade-mark is made valuable simply because the

public believe that Dart's personal skill, experience, and pe-

culiar knowledge impart to the fabric a perfection which it

would not possess if made by any other person, it does not be-

long to the assigned estate. If, on the other hand, the trade-
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mark indicates a certain fineness or quality in the goods, and

does not owe its value to the public belief in the peculiar skill

of the manufacturer individually, it will be part of the assigned

estate, and will go to those who buy the factory which has

heretofore produced the fabric.

The sub-rule of rule 73, Moak's Underbill's Principles of

Torts (p. 632), thus states the law :
"
Although a trader may

have a property in a trade-mark sufficient to give him a right

to exclude all others from using it, if his goods derive their

increased value from the personal skill of the adopter of the

trade-mark, he will not be allowed to assign it, for that would

be a fraud upon the public. But if the increased value of the

goods is not dependent upon such personal merits, the trade-

mark is assignable."

In Kidd v. Johnson (9 Reporter, 729), the United States

Supreme Court held, as has Chief Justice DALY in several cases,

that trade-marks affixed to certain articles manufactured at a

particular factory, will pass with the factory when it is trans-

ferred by contract or by operation of law.

A trade-mark may be, and often is. transferred in invitum

by proceedings in bankruptcy.
Now the question here is whether or not the trade-mark in

question owes its value to the personal skill of Mr. Dart as a

manufacturer. If it does it does not pass by assignment, for

the public must not be deceived into buying goods which,

though bearing his trade-mark, are not the product of his pe-

culiar skill. If, however, it is the machinery, the factory,

which has produced superior goods, the trade-mark goes with

the machinery. In other words, the trade-mark is inseparable

from the particular thing which gives it its value.

It is said that the trade-mark did not pass because it is not

subject to levy under an attachment. That is not the test,

conceding, for the sake of the argument, that it is not leviable.

The statute of exemptions does not expressly exempt a trade-

mark, and therefore the clause in the assignment on wlyckMr.
Dart's counsel relies does not apply. The assignment does not

except property which is not subject to levy, but property

which the exemption act declares to be exempt.
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I think the examination should proceed. I have indicated

the scope of the examination. In settling the order I will

explicitly state what shall be the subject and the extent of

the examination. I shall not grant, nor give leave for an ap-

plication to any judge for, a stay of proceedings. Both parties

may submit forms of an order drawn in conformity with the

views above expressed.

An order in accordance with the foregoing decision, dated

December 14th, 1881, was duly entered
;
and on December

17th, 1881, another order was entered directing the examin-

ation of Dart by the creditors Buckingham and Paulson to

proceed before a referee, and providing as follows :

" That said creditors be allowed, in such examination, to

ascertain whether or not certain property, called a trade-mark,

belongs to the assigned estate
;
to elicit any facts which give

the trade-mark its value
;
to ascertain any facts showing how

and wherein it has since the assignment had a value, or how it

has a present value
; by whom the goods have been and are

manufactured on which this trade-mark has been or is at pres-

ent used
;
to show what qualities, if any, are indicated by its

use
;
and how, if at all, the trade-mark is made valuable

;
i. e.,

whether by a belief on the part of the public that Dart's per-

sonal skill, experience or peculiar knowledge impart that which

the warps would not possess if made by any other person than

himself
; or, on the other hand, whether the said trade-mark

indicates a certain fineness or quality in the goods, and does

not owe its value to the public belief in the peculiar skill of

the manufacturer individually. The examination may also

show whether or not the increased value of the goods is de-

pendent upon the personal merits, that is to say, the skill of

the adopter of the trade-mark
;
or whether it is dependent

upon the machinery, the factory which has produced superior

goods. It may be shown how the trade-mark was used by the

assignors, on what goods, and how, if at all, made profitable by
them or either of them

;
what goods were, have been, and are

sold under that ticket; to whom the profits were, have been,
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and are paid over
;
and by whom used or appropriated ;

if

there be any present use of the trade-mark, or if there has

been since the assignment, it may be shown what such use

lias been and is, and for whose benefit
;
and what the benefits

and profits are. Books and papers, containing evidence of any
facts allowed under this order, can be required during the

progress of the examination."

The assignor, Dart, appealed to the general term, both

from the order denying his motion to vacate the order for his

examination, and from the order of December 17th, 1881,

directing the examination to proceed before a referee. Upon
the appeal the following opinion was rendered, June 5th, 1882.

BEACH, J. The objections appearing in the first order

appealed from, relate to its being returnable only before the

learned justice who granted it, and for want of jurisdiction.

The answer to the first objection is that it would appear from

the record, that the witness appeared on November 18th, and

presumably before the same judge. But were it not so, any
act or proceeding commenced or returnable before or instituted

or ordered by one judge, may be heard, continued, or com-

pleted before any other. (General Assignment Act, 24.) I

can imagine no reason for the objection to jurisdiction.

The examination of witnesses under this statute rests

entirely within the discretion of the court, and applications
therefor should be granted only in those cases where benefit

will probably result to the assigned estate or those interested

therein.

Whether or not this so called trade-mark passed by the

assignment is a question not here involved. The facts which

may control such a proposition are within the knowledge of

the assignor, whose examination was directed. Information

upon that subject it is proper for the creditors to have,

because the inquiry is in aid of the assignment, and may be

useful to them, in promoting action by the assignee, or as a

basis for 'a proceeding against him for a violation of his duty,
in riot preventing illegal use of the name. The examination

of witnesses denied In matter of Burtnett (8 Daly, 363), was
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one destined to involve matters within the issues of an action

to be brought, and not for pertinent information preliminary
to the suit. The application was made by the assignee, who

appeared to have all the knowledge necessary for the assertion

of his rights.

The order of December 17th, directing the examination

to proceed before a referee therein named, is in my opinion
too broad in its terms. The portion thereof between the

sentence " to ascertain whether or not certain property called

a trade-mark belongs to the assigned estate," and the last

clause relative to books and papers, should be stricken out.

The order denying the motion to vacate the original order

should be affirmed, and also the succeeding order as hereby

modified, without costs of this appeal to either party.

VAN BRUNT and J. F. DALY, JJ., concurred.

Order accordingly.

In the Matter of the Assignment of JACOB GOLDSMITH et dl.

to LEOPOLD WERTHEIMER for the Benefit of Creditors.

(Decided June 5th, 1882.)

An order for the examination, as witnesses, of the assignors and assignee in

an assignment for the benefit of creditors, cannot be sustained by alle-

gations of facts tending to show fraud by the assignors in conducting
their business and in making the assignment; as such a proceeding is in

hostility to, not in aid of the assignment.

APPEAL from an order of this court vacating an order for

the examination of the assignors and assignee, and for the pro-

duction of the books of the assignors, under a general assign-

ment for the benefit of creditors.

The assignment was made by Jacob Goldsmith and Lewis

Goldsmith, comprising the firm of J. Goldsmith & Co., to
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Leopold Wertheimer, on November 1st, 1881. An order for

the examination of the assignors and assignee and the pro-

duction of the books of the assignors was obtained by E. R.

Mudge, Sawyer & Co., creditors, upon a petition and affidavits

showing that at various times from August 31st, 1881, to Sep-

tember 19th, 1881, both Jacob Goldsmith and Lewis Goldsmith

had made representations to creditors that their firm was worth

from $28,000 to $35,000 over all their liabilities, that they did

not owe Over $4,000, and did not owe any borrowed money to

any person ;
but that their assignment and schedules showed

preferences to creditors amounting to $40,806.58, of which

about $33,000 was stated to be for money borrowed and notes

discounted
;
that in addition to the preferred claims, the assig-

nors owed $46,268.43 for merchandise, making the total amount

of their liabilities $87,075.01 ;
that the total actual value of

their assets was stated in their schedules at $40,427.65 ;
that

there had been no extraordinary loss in their business, and that

their sales for the year 1881 should show a large profit.

The order thus granted was subsequently vacated on the

ground that the affidavits of the petitioners showed that the

sole object of the examination was to discover evidence upon
which to found an action to set aside the assignment as fraudu-

lent. From the order vacating the order for the examination,

the petitioners appealed.

Jno. J. Adams, for appellants.

M. II. Regensburger, for respondent.

BEACH, J. This is an appeal from an order vacating an

order for the production of books and the examination of the

assignors and assignee before a referee. The examination

was originally directed upon papers showing no reason there-

for, except what might arise from facts tending to show fraud

in conducting the business and making the assignment. It

is plain, a proceeding founded upon such statements must be

in hostility to the assignment. If upheld, a marked inconsis-

tency would be apparent. The act is entitled " An Act in

relation to assignments of the estates of debtors for the bono-

VOL. X. 8



lU COURT OF COMMON PLEAS.

Matter of Goldsmith.

fit of creditors." (L. 1877, c. 466) and its purpose is to provide
the manner of making assignments, and the method of accom-

plishing the distribution 01 the estate. Nothing could be more

foreign to such an intention, than the authorization of proceed-

ings, plainly hostile to the assignment, and intended to over-

turn the structure the legislature erected.

Every section of the act tends to aid the eventual dis-

tribution of the estate among the creditors, according to the

provisions of the deed of trust. Section 21 has no different

aim, and no construction should be given it, save consistent

with the general object of the law. Except for its general

wording, it might be held solely applicable to the proceedings
on accounting and removal of assignees, set forth in the prior

sections. It is impossible to discover from the text, what

reasons should call upon the court to order the examination of

witnesses and production of books, and those suggested by the

purpose of the act, viz., in aid of the assignment, must be

held the only ones warranting the proceeding. The creditors

under proper restrictions should have opportunity to examine

the assignors' books of account, as they are sources of informa-

tion relative to the estate which is to be distributed.

The order should be affirmed so far as it vacates the order

for an examination of the assignors and assignee, and reversed

in that portion denying the examination of the books, without

costs on this appeal.

CHARLES P. DALY, Ch. J., concurred.

J. F. DALY, J., dissented.

Ordei accordingly.
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In the Matter of the Assignment of WILLIAM P. BROWN to

JOSEPH W. DURYEE for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided November 22d, 1882.)

A petition by a corporation for the examination of witnesses, under section

21 of the General Assignment Act, should be signed and verified by an

officer of the corporation.

Such an examination will be allowed only where its object is to promote
the administration of the assigned estate.

Sections 20 and 21 of the act considered.

A preferred debt must be paid by an assignee for the benefit of creditors

though it be usurious.

Sernble, that the assignee may plead usury in answer to a demand for the

payment of a debt not preferred.

Query, whether a creditor can compel an assignee to plead usury.

APPLICATION for an order for the examination of the as-

signor under a general assignment for the benefit of creditors,

and others, as witnesses.

The facts are stated in the opinion.

BEACH, J. The objection to the lack of attorneys address

upon the indorsement of petition, although required by rule

7 of this court, might be overcome by amendment, without

injury to any interest of the opposing parties, and should

therefore be overruled.

The objections to the petition itself are much less technical,

because it is the foundation of the proceeding. By section

21, the petition must be of a party interested, and being for

the purposes of a motion should be verified by the petitioner.

It purports to be that of u The Weidmann Dyeing Company,
a corporation organized and existing under the laws of the

State of New Jersey." It is signed
" Clarence W. Francis,

attorney for the Weidmann Dyeing Company," and verified by
the book-keeper of the corporation and the director of a
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National Bank stated in the verification to be a creditor of

the assignor. By what authority the attorney assumes the

right to sign the petition is nowhere shown, and by the ordin-

ary rules of procedure no such power exists. No retainer to

appear as attorney for a corporation confers it, and no practice

warrants an inference by the court, of the petition being that

of the corporation. It should be signed by an officer of the

corporation, authorized to take action in its behalf.

The verification is equally defective. A book-keeper has

DO authority to verify the petition, but the verification should

be made by the officer signing it. The appended affidavit of

the director of another corporation, alleged therein to be a

creditor, is as ineffective as would be one of a third party, an

entire stranger.

These preliminary objections are sustained, and the pro-

ceeding dismissed, with leave to renew the application.

Upon a renewal of the application, the following opinion
was rendered, December llth, 1882.

VAN HOESEN, J. The assignment is not before me, nor are

the schedules, so that I do not know what debts are and what

are not preferred. It is settled that a preferred debt must be

paid by the assignee even though it be usurious (89 N. Y. 270).

It seems also that an assignee may, if he chooses, refuse to pay
a debt that is not preferred, and set up the defense of usury
thereto. Whether a creditor having no lien can prevent the

assignee from paying the unpreferred claim of another credi-

tor on the ground that it is usurious, is not, to my knowledge,

yet determined. Before I pass upon the right of an unsecured

creditor to prevent an assignee for the benefit of creditors from

paying the unpreferred debt of another creditor because it is

usurious, I think I ought to hear the creditor whose claim is

disputed. None of those creditors are now before me, (at

least, I have no reason to suppose that they are) and I do not

now express any opinion as to whether their right to share in

the assigned estate can be contested by a competing creditor

who has acquired no lien upon the estate. If the assignee
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should pay them after he has received notice not to do so, he

acts at his peril, but they are entitled to their day in court be-

fore their rights are passed upon.
One way of testing the question would be to ask the as-

signee to contest the claims alleged to be usurious, and if lie

refuses, then to apply for his removal on the ground that hav-

ing defenses to unlawful claims he would not protect the es-

tate by availing himself of them.

Until it has been decided that one creditor may dispute the

validity of another creditor's claim on the ground that it is

usurious, I do not feel at liberty to order an examination of

the assignor, or other persons, for the purpose of proving that

usury exists. It may be entirely irrelevant, and an examina-

tion as to irrelevant matters would be a great abuse. 1 feel

bound, therefore, to deny, for the present, but without preju-

dice, the application for the examination of Brown, Dix and

Phyfe as to whether certain notes are usurious.

The examination as to whether Brown made false represen-

tations prior to the assignment I must also deny on the author-

ity of the Burtnett Case, (8 Daly, 363). Of the correctness of

that decision, I have no question. Broad as the language of

section 21 is, there can be no doubt that the object of the stat-

ute is to facilitate the execution of assignments, and not to

furnish a new method of obtaining testimony for the prose-

cution of actions that do not affect the assigned estate. The

assignor may have swindled thousands, but his testimony as to

his offenses ought not to be taken under the Assignment Act
unless the assigned estate is to be affected thereby. It can

not be supposed that the legislature intended that under the

Assignment Act any party could be examined on any subject,

and that his testimony could be used thereafter in any action

against any body, even though the person against whom it was

offered never had notice of the examination, or an opportunity
to cross-examine

; yet, construed according to its letter, just

such proceedings might be had.

Section 20 provides for an examination on an accounting.

Section 21 provides for an examination when proceedings on

an accounting are not pending ;
but the object of the exami-

(
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nation, whenever had, must be to secure a proper administra-

tion of the assigned estate, not to promote a litigation the

result of which can not affect the assignment, or its execution.

Section 21, like the rest of the act, must receive a reasonable

construction, and loose though its language be, we are not

justified in ascribing to the legislature an intention to violate

the fundamental principles of jurisprudence by giving to the

words of this section a construction that would authorize a per-

son to examine a witness on any subject whatever, to place

the testimony on file in the clerk's office, and then use it
" in

any action or proceeding then pending or thereafter to be in-

stituted." Common sense tells us that testimony so taken

ought not to be used against a person who had no part in con-

ducting the examination, but yet the section imposes no limi-

tation upon the right of an assignee or of a creditor to use it

against any one. The legislature, though it has not said so,

meant, doubtless, to confine the use of the testimony to cases

in which it could be introduced without violating any provi-

sion of the constitution, or the rules of law
;
and in the same

way, it doubtless meant to authorize an examination only in

those cases where the assignment and its administration were

involved.

I shall vacate the order for the examination, but without

prejudice to the right to renew the application when it has

been decided that the creditors who have no lien may contest

the right of an unpreferred creditor whose claim is usurious to

share in the assigned estate.

Order accordingly.
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In the Matter of the Assignment of GUSTAV RADTKE et al. to

IIARVEY T. CLEVELAND for the Benefit of Creditors.

(Decided December 4th, 1882.),

An assignee for the benefit of creditors, who fails to comply with an order

of the court directing the payment by him as assignee of a sum of money
generally, and not out of any specific fund, is not punishable therefor

as for a contempt.

APPEAL from an order of this court denying a motion to

punish, as for a contempt, an assignee under a general assign-

ment for the benefit of creditors.

In April, 1880, a motion was made by Erastus H. Benn

upon a petition, for an order to compel Harvey T. Cleveland,

as assignee of Gustav Radtke and Albert Luscher, to pay the

sum of $250, which motion was denied. An appeal having
been taken to the General Term of this court, the said order

was reversed with costs, and an order was made directing the

said Harvey T. Cleveland as such assignee to pay to Erastus H.

Benn, the petitioner, within seven days of the service of the

order, the sum of $250, from the funds in his hands or ob-

tained or received by him, as assignee of Gustav A. Radtke and

Albert Luscher, together with the costs and disbursements of

the motion.

An appeal being taken to the Court of Appeals by Cleve-

land from this order the same was affirmed, and Benn hav-

ing made a demand for the amount due under the order,

upon Cleveland, on the 23rd of June he made a motion

to punish Cleveland for contempt for his refusal to obey the

said order of the General Term, which motion was denied by

the court upon the ground that the court had no power in

this proceeding to punish for contempt ;
and from such order

this appeal is taken.

E. H. jBenn, in person.

D. C. Birdsall, for the assignee.
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YAN BKTJNT, J. [After stating the facts as above.] No
case has been cited by the counsel for the appellant to support

the view which lie has taken as to his rights under the order of

the General Term, except those in which a receiver has been

attached for contempt in refusing to obey the orders of the

court. The rights of the court over an assignee are entirely

different from that which it has over a receiver. A receiver

is an officer of the court
;
he is bound to obey its orders, and

he is the servant of the court, and when he takes upon him-

self the duties of receiver, he obligates himself to obey all

such orders, and the court has a right, when one of its own
servants refuses to obey its proper orders, to enforce them by

punishing the offender as for a criminal contempt.
The authority of a court over an assignee is entirely differ-

ent. It has no greater authority to punish, for a failure to con-

form to its orders, an assignee, than it has to punish a trustee

for his failure to comply with the judgment of the court.

The jurisdiction of this court over trustees is precisely the

same as the jurisdiction of all courts of equity jurisdiction

over trustees.

This court undoubtedly possesses peculiar jurisdiction over

the trusts of assignees, but such jurisdiction is not exclusive

and is especially conferred by statute. Where in the cases of

ordinary trustees jurisdiction is acquired by action, and by
action only, in respect to assignees jurisdiction is expressly

conferred by statute upon this court by petition, and having

acquired jurisdiction over the assignee its right to enforce its

judgments and orders is no greater than that of any other

court which has competent jurisdiction over a trustee upon a

bill filed. Therefore, unless it can be shown that this court

lias power to proceed to adjudge a trustee to be in contempt,
and to punish. him for such contempt in case of his refusal to

abide by the order or judgment of the court, the refusal to

punish the assignee in this case was proper.

There have been cases where, an order having been made

upon a trustee in respect to some specific property which the

trustee has in his possession, and which order the 'trustee has

wilfully disobeyed, he has been punished for a contempt,
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but I have been unable to find any case in which a trustee

having been directed to pay generally out of funds in his

hands, has been adjudged guilty of contempt because of fail-

ure to comply with the order.

It is urged upon the part of the appellant, that the case of

Watson v. Nelson (69 N. Y. 536) sustains the position which

he has taken upon this appeal. An examination of that case

shows that no proceeding for contempt can be instituted ex-

cept in the case of a direction against a specific fund or specific

property which the trustee has been adjudged to have in his

hands. All that was decided in the case of Watson v. Nelson

was whether a decree or order directing a trustee to pay over

money could or could not be enforced against the person, and

the court held expressly that the disobedience of a decree or

order merely directing the payment of money by an executor,

trustee or other party was not a contempt.
It is not necessary here upon this appeal to discuss the

question as to what should be the "procedure of the appellant

against the assignee. It is sufficient for the present appeal to

say that he has no right because of the refusal of the assignee
to obey the order of the General Term appealed from, to have

such assignee adjudged to be in contempt, which was the

'motion made by him.

The order appealed from must be affirmed with costs and

Disbursements.

BEACH J., concurred.

Order affirmed, with costs.
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In the Matter of the Assignment of RUDOLPH MARKLIN
et al. to WILLIAM P. WILDER for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided February, 1883.)

Where an assignee for the benefit of creditors carries on the former busi-

ness of the assignor, and it does not appear that such continuance was a

benefit to the estate, he will not be allowed the expenses thereby incurred.

Payments made by the assignee in such case as wages for work done both

before and after the assignment, will not be allowed him without proper

vouchers, although made to persons who could not write, and in a business

where it was not customary to give or take receipts therefor. Nor can

the portions of such payments made on avcount of preferences in the

assignment be allowed, where the amounts paid thereon are not shown in

the account.

APPLICATION to confirm the report of a referee upon an

accounting by an assignee under a general assignment for the

benefit of creditors.

The facts are stated in the opinion.

VAN BRUNT, J. It is apparent from an examination of the

evidence in this case, that the assignee, in conducting the busi-

ness, did so for the purpose of enabling the assignors to make
a compromise with their creditors, rather than because

such continuance would be of advantage or benefit to the

estate.

There is no evidence in this case that such continuance was

an advantage or benefit to the estate. The amounts disbursed

for snch continuance were greater than the amounts received ;

consequently, the business was conducted at a loss. What
amount of merchandise was consumed in the carrying on of

the business, does not appear, and under these circumstances,

the assignee must be chargeable with the expenses incurred

during the carrying on of such business.

It further appears that no proper vouchers have been fur-
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nislied by the assignee for a large number of the payments
made by him.

It is claimed that the payments made for wages due both
1 before and after the assignment were made to persons, some

of whom could not write, and in the course of business it was

not customary to give or take receipts therefor. This is no

excuse to the assignee. There is nothing shown upon the

account as to what was paid as a preference and what was paid
for work done subsequent to the assignment. These items

in this state of the account must necessarily be disallowed.

If the assignee thinks that he can furnish competent proof
of these items, separating those which are claimed to be on

account of the preference contained in the assignment, from

those which were made on account of work done subsequent to

the assignment, he may have an order referring the case back

to the referee for the purpose of taking such proof : the ex-

pense of such additional reference, however, to be a personal

charge as against the said assignee, and not a charge as against

the estate. Unless such reference back is made, the objections

to those items of the account for which no sufficient vouchers

have been furnished, are sustained, as well as the objection to

those items of the account which appear to have been incurred

in the continuance of the business.

Order accordingly.

In the Matter of the Assignment of KENNETH S. JOHNSON^ al.

to WILLIAM H. BUKBANK for the Benefit of Creditors.

[SPECIAL TEEM.]

(Decided May 5th, 1883.)

]f the fees of the referee upon an accounting by an assignee for benefit of

creditors are objected to, they must be taxed.

An assignee for the benefit of creditors will not be allowed on his account-

ing, for services of an attorney in the defense of actions, the amount es-
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timated by the attorney as' the value of such services, without other proof
as to their nature and value. Nor will any allowance be made for tho

charges of an attorney for services which the assignee was bound to ren-

der himself; such as preparing the inventory and schedules, advertising,

attending an auction sale, &c. ;
but only for the preparation of the formal

'

papers that have to be presented to the court in the different stages of

the proceedings; as for preparing the order, &c., to advertise for claims,

the citation to creditors, the papers requisite on the final accounting, and

the decree of discharge. No allowance can be made for legal services

upon an accounting, except when claims are litigated.

APPLICATION to confirm the report of a referee upon an

accounting by an assignee under a general assignment for the

benefit of creditors.

t

The facts are stated in the opinion.

CHARLES P. DALY, Chief Justice. The estate, on the final

accounting, amounts to $4,050,94, and the attorney employed

by the assignee asks to be allowed out of the estate $500 for

his services. The referee's bill is $125. Objection is made

by the assignee both to the allowance asked by the attorney
and to the referee's bill.

As to the referee's bill, being objected to, it will have to

be taxed by the clerk in the ordinary way, on the proper

proofs.

The attorney claims that he is entitled to $150 for legal

services in defending three actions of replevin, one of which

was tried in a district justice's court, and the other two were

settled after putting in answers, in all of which the assignee

succeeded. There is nothing but the attorney's estimate of

the value of his services in these three suits, which will not

suffice. He should have shown before the referee what ser-

vices he rendered in these actions, so that the referee might

pass upon and find the value of the services on his final ac-

counting, if they are all to be allowed as an expense incurred.

As respects the further claim of $350, he submits an extract

from his register, from October 1st, 1881, to April 21st, 1883,

to show tho services rendered by him. It begins with the

drawing of the assignment, and ends with the preparation of
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the order appointing a referee to take the final accounting.
As respects the drawing of the assignment, his affidavit shows

that he was paid $230 by the assignor, before drawing it, for

advice and services in and about preparing the assignment,
and for other business done by him previous to the assign-

ment. So that as respects the service of preparing the assign-

ment, he has been paid for it, even if it should be regarded as

an expenditure that could be imposed on the assigned estate.

The other entries from the register show that everything that

was done under the assignment was done by him and not by
the assignee ;

and he stated orally upon the hearing that he gave
his time for two days in attending the auction sale of the

goods, which consisted of the contents of a shoe store. The

other charges, with the exception of the instances in which

application had to be made to the court in the formal pro-

ceedings required by law, and in which the services of an

attorney may be necessary, are for services which the assignee

was bound to render himself, such as preparing the inventory

of the property and the schedules of the debtors and creditors,

the advertising, attending the auction sale, &c.
;
and if the

assignee employed him to render such services as these, for

the performance of which it was not necessary to have the

services of a lawyer, he must look to the assignee for his com-

pensation. Among these charges are twelve days spent in

preparing the inventory and time spent in trying to effect an

agreement for composition.

The rules which prevail in regard to allowances to trustees

to reimburse them for expenses necessarily incurred in the ex-

ecution of their trust apply to assignees in these proceedings ;

like other trustees, they are allowed reasonable fees paid for

legal advice or assistance in the discharge of their duties, such

allowances for legal expenses being always, however, within

the discretion of the court
;
and they will be reduced if, in the

judgment of the court, they are unreasonable. So, also, they

may, like other trustees, employ agents, collectors, accountants

and other persons, where such services are necessary, and an

allowance will be made for such expenditures (Perry on Trus-

tees, 910, 912).
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It was held by my late colleague, Judge ROBINSON, in

Levy's Accounting (1 Abb. N. C. 182) :
" In the ordinary

performance of such duties as an assignee for the benefit of

creditors assumes, heat least engages his own personal com-

petency to perform them, and he cannot involve the estate in

the expense of employing counsel to ad vise him as to duties he

has thus assumed, unless it were shown that some unusual

complications existed which rendered it reasonable and proper
that professional advice should be called in to extricate or

alleviate the affairs of the assigned estate from some unantici-

pated complications. No such convenient rule exists as en-

ables an assignee, at the expense of the estate, to retain a

lawyer, as one among other employees that he may necessarily

employ, for the purpose of affording him general advice as to

liis conduct in his office as trustee. The special exigency and

reasonable necessity for the incurring of any such expense in

the execution of the trust must, in all cases, be shown."

The court will recognize that the services of a lawyer are

necessary in drawing the formal papers that have to be pre-

eented to the court in the different stages of the proceedings, as

they must be carefully prepared to comply with the provisions

of the statute regulating voluntary assignments, and with the

rules of the court. They are, in most cases, mere formal papers
which do not require either much labor or any great profes-

sional skill in their preparation, involving little else than a due

observance of the provisions of the statute and the rules of the

court. The papers here were simply of this formal character,

the estate being a small one and its affairs in no way compli-
cated or difficult. There will be allowed, therefore, for pre-

paring the order, &c., to advertise for creditors, $10 ;
for the

citation for creditors to appear and prove their claims, $25 ;

for the papers requisite on the final accounting, and the decree

of discharge, $25. No allowance can be made for legal ser-

vices by a lawyer upon an accounting, except where claims

are litigated ;
but where, as in this case, the claims are simply

submitted with the vouchers of the expenditures, all that is

requisite upon the accounting must be done by the assignee

and the referee who, in such a proceeding, discharges the duty
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simply of an accountant in the examination of the accounts,

with the right to take proof and try the question where claims

are disputed, and the investigation assumes more or less of the

character of a trial. Nothing of that nature existed here.

There was no contest on the part of any creditor, and the ac-

counting was merely a formal proceeding. There may be

cases where the preparation of schedules, such as inventory of

the assets and schedules of the debtors and creditors, involves

such investigation and labor as to require the employment of

a clerk or accountant
;
and where such is the case the estate

will be charged with the expenditures thus incurred. But

there was nothing of this kind in this case. There was no oc-

casion to employ a lawyer who, according to his own account,

spent ten days in preparing the schedules and inventory, which,

after the examination of the schedules, must have been be-

cause he was not familiar with matters of account, and it there-

fore took him a long time to do what an ordinary accountant

could do in a very short time. In my judgment, the assignee

himself could have prepared these inventories and schedules,

and if assignees cannot perform ordinary duties of this kind,

they should not accept such a trust. Sixty dollars, therefore,

for the legal services rendered by the attorney in these pro-

ceedings, is all that can be allowed, instead of $350, which is

asked for, and this $60 is allowed simply as necessary disburse-

ments.

His additional claim of $150 must await the further exam-

ination and report of the referee.

Order accordingly.
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In the Matter of the Assignment of SAMUEL ROSENBACK ct at.

to FERDINAND JUNG for the Benefit of Creditors : MOSES

MAT, Appellant, against FERDINAND JUNG, Respondent.

(Decided May 15th, 1883.)

Where, on a final accounting by an assignee for the benefit of creditors, a

decree is made which adjudges that the assignee has in his hands a cer-

tain sum of money out of which it directs him to pay specified sums to

creditors, a creditor is not entitled thereupon, as a matter of course, to

docket a judgment, for the amount thereby directed to be paid to him,

against the assignee personally.

APPEAL from an order of this court vacating an order for

the examination of an alleged judgment debtor in proceedings

supplementary to execution.

A general assignment for the benefit of creditors having
been made by Samuel Roseuback and Isaac Lauterbach to Fer-

dinand Jung, a citation to the latter to account, as assignee,

was obtained by Moses May, one of the creditors of the as-

signors. The assignee then, upon petition, obtained a general
citation to all persons interested to attend his final accounting,
and on the proceedings thereon had, on June 17th, 1881, a

decree was made and filed on application of the assignee, and

with consent of May, by which the assignee was ordered to

pay a dividend of ten per cent to creditors out of the sum of

14,000.63 found to be in his hands as assignee ;
the sums or-

dered to be paid to May being $1,789.82 on one claim and

$899.10 upon another. On December 21st, 1881, May pro-

cured a judgment for $2,688.92, the aggregate of said sums,
to be docketed in his favor against Jung, the assignee, on the

basis of said decree, and issued execution thereon .to the sher-

iff of the city and county of New York, which execution was

returned wholly unsatisfied. May then procured an order for

the examination of Jung in supplementary proceedings, which

order was vacated by the court on the grounds : First, that the

judgment was entered against Jung, as assignee, not personally ;
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second, that May had signed a composition agreement with

the assignors prior to the entry of the decree, and had ac-

cepted a cash payment thereunder.

It appeared that while the accounting proceedings above

referred to were pending before the referee to whom the

assignee's accounts had been referred, May, with other credi-

tors, agreed to a composition of twenty-five per cent., fifteen in

cash and ten in notes, and received the cash on May 5th, 1881.

The notes were tendered subsequently, but lie refused to re-

ceive them. May alleged that he signed the composition

agreement upon the representation that it was exclusive of the

dividend he was to receive upon the accounting. The assignee

alleged that the composition was based on the accounts then in

process of settlement.

It was also shown that a proceeding by motion had been

instituted by Jung on December 22d, 1881, to have the execu-

tion set aside on the ground that the decree in favor of May
had been paid and satisfied

;
that the court referred to a

referee the question of fact, but that the proceeding was dis-

missed by consent before any determination was arrived at
;

and that the decree and judgment were still in force, and the

execution had not been set aside.

From the order vacating the order for the examination of

Jung in supplementary proceedings, May appealed.

Ira Leo Hamburger, for appellant.

Benjamin M. Stilwell, for respondent.

VAN BRCNT, J. I entirely fail to eee by what authority a

party to a decree in equity upon an accounting by a trustee,

which simply adjudges that the trustee has in his hands, as

trustee, a certain sum of money, out of which he is directed to

pay certain sums, can docket a judgment personally against
the trustee as a matter of course. It is true that the assign-

ment law provides that the decree shall be entered, docketed

and enforced the same as if made in an original action brought
in the county court, but it certainly was not intended that any

VOL. X.9
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different course should be pursued than if an action had been

commenced in a court of equity against a trustee as such for

an accounting. In such an action no individual judgment

against the trustee as such can be entered, unless provision was

made therefor in the decree.

In the case at bar there is not the slightest hint in the decree

but that the assignee has not the money to pay the amount

directed to be paid, and, without any neglect or default upon
his part being brought to the notice of the court, a judgment
is docketed against him individually and execution issued

against him individually.

If this is the practice under the Assignment Act, then the

moment a decree is entered upon the accounting of an assignee,

directing the assignee to pay out of his hands certain moneys
to creditors, each creditor has the right to docket a judgment
at once against the assignee individually, and issue execution

against his individual property, no matter how willing the

assignee may have been to pay the claims against the estate.

No trustee has ever been placed in this position before,

and it does not seem to me that the Assignment Act was ever

intended to work such an injustice. What the power of the

court might be, upon its being shown that an assignee had not

complied with its decree, it is not necessary to determine
;

but that .an assignee was intended to occupy a relation

so different from that of every other trustee in the method

of enforcing decrees against them does not seem to be pos-

sible.

It is a familiar principle that a trustee is not liable individu-

ally unless he has been guilty of a breach of trust
;
but in the

case at bar he is condemned and executed without ever having
had an opportunity of being heard upon the subject as to

whether or not he had been guilty of a breach of trust. A
breach of trust in general creates only a single contract of debt,

and must be enforced as such
;

but when the trustee has,

under seal, covenanted to apply the trust fund according to the

trusts declared, a breach of that engagement would create a

special debt against him (Hill on Trustees, 519).

If this is the rule, it seems to be clear that a trustee can-
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not be charged individually as for a breach of trust without

having an opportunity to be heard.

I am of the opinion that the judgment entered against

Ferdinand Jung was void, the clerk having no authority to

enter the same, and the order appealed from should be

affirmed.

CHARLES P. DALY, Ch. T. I concur with you that the

order appealed from be affirmed.

J. F. DALY, J., dissented.

Order affirmed.

In the Matter of the Assignment of CORNELIUS VAN HORN to

FREDERICK "W. REBHAN for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided May 17th, 1883.)

An assignee for the benefit of creditors will not be allowed fees of counsel

upon a general retainer for advising the assignee in the management of

his trust; nor for litigations in which he involved himself by continuing
the business of the assignor; nor for resisting applications by preferred
creditors for payment before his accounting.

APPLICATION to confirm a report of a referee upon an ac-

counting by an assignee under a general assignment for the

benefit of creditors.

The facts are stated in the opinion.

J. F. DALY, J. The greater part of the services rendered

by the assignee's counsel, for which his charges have been

allowed to the amount of $1,500, are not properly chargeable

against the fund. He is to be allowed for drawing the assign
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ment a reasonable fee, but none for preparing schedules
;
he

is not to be allowed upon a general retainer for advising the

assignee in the management of his trust (Levy's Accounting,
1 Abb. N. C. 177). Most of the legal expenses incurred by the

assignee were rendered necessary by difficulties arising out of

his permitting the assignor virtually to continue business with

the assigned stock. He cannot pay his counsel out of the fund

for assisting him to watch the assignor, or to manage the

business. Nor can expenses of counsel be allowed to the

assignee for defending the action brought against him by the

landlord of the premises occupied for such business by the

assignee. He involved himself in that litigation by his own
acts. As the assignee is a lawyer, he might have, with pro-

priety, defended himself in that litigation. Employment of

counsel was not necessary in respect to the applications by

preferred creditors for payment.
The report will be referred back to ascertain what is a

reasonable charge for preparing the assignment. The other

exceptions to the report are disallowed.

Report referred back.

In the Matter of the Assignment of CHARLES CROWDEE et al.

to GEORGE A. HETTRICK for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided May 17th, 1883.)

An assignee for the benefit of creditors will not be compelled to permit an

inspection by the creditors of the assigned stock. If the creditors make
an offer to purchase, the assignee will be responsible for the exercise of

his discretion in accepting or refusing such offer.

APPLICATION by creditors of the assignors in a general

assignment for the benefit of creditors for the removal of the
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assignee, an examination of the books of the assignors, and an

inspection of a stock of goods, part of the assigned estate.

The facts are stated in the opinion.

J. F. DALY, J. The papers do not show sufficient grounds
for the removal of the assignee. There does not seem to be

any reason for believing that the trust estate will not be pro-

perly administered by him. The application to remove him
will be denied. The application for examination of the books

will be granted. There does not seem to be any authority for

compelling the assignee to permit creditors to inspect the

assigned stock. If they make an offer to purchase it, the

assignee will exercise his judgment in accepting or rejecting

such offer, being responsible for his good faith and discretion

in so doing.

Order accordingly.

In the Matter of the Assignment of ISRAEL T. POTTER to BEK-

TRAND CLOVER for the Benefit of Creditors.

(Decided June 25th, 1883.)

A creditor who receives a percentage of his claim from his debtor's assignee
for benefit of creditors, and in consideration thereof executes an assign-

ment of the balance to such assignee, which assignment is taken by the

latter for the benefit of the debtor, will not be permitted to avoid his

assignment by showing that he executed it under the impression that it

\vas a mere receipt on account, he not being able to read the paper owing
to defective vision and the want of glasses, there being no fraud nor

false representations on the part of the assignor or the assignee, nor any
act done to induce him to sign, and it appearing that similar assignments
were made and percentages received by other creditors under an arrange-

ment with the assignor after an attempted composition at that rate with

all the creditors had failed, the original proposed composition deed hav-

ing however been signed by the creditor in question, with others.

A cor.rt of equity will relieve parties from a mutual mistake of fact
; but

not when ignorance or mistake is confined to one party, and no uncon-

scientious advantage is taken by fraud or concealment by the other.
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Even if the creditor had the right to avoid his assignment of the balance

of his claim, he would have to refund the sum received.

The principles that govern transactions between trustees and cestuis que
trust do not apply to the transaction, because the assignee did not secure

to himself any benefit by the assignment of the claim, but took it for the

sole benefit of the assignor. As, however, there was no definite finding
of fact to that effect, the assignee was required to file a stipulation that

such assignment was taken in behoof of and for the assignor and his

estate.

"Where a party who has filed exceptions to a referee's report afterwards

moves to confirm it, he must be held to support it as correct in fact and

conclusion.

APPLICATION to confirm the report of a referee upon a trial

of a disputed claim under a general assignment for the benefit

of creditors.

The claim was made by William G. Ellsworth, as a creditor

of the assignor, Israel T. Potter, who had deceased since

making the assignment, and it was disputed by the assignee,

and also by Sarah L. Potter, the administratrix of the assignor.

The referee found in favor of the claim, and the creditor

thereupon made this application to confirm the report of the

referee. The facts found by the referee are stated in the fol-

lowing opinion, rendered at Special Term, October 27th, 1882.

Net-son Smith, for the creditor.

Dewitt C. Brown, for the assignee.

Waldorf H. Phillips, for the administratrix of the

assignor.

VAN BKUNT, J. This is a motion to confirm the referee's

report made upon a claim presented by "W. G. Ellsworth as a

creditor of Israel T. Potter, deceased, who had made an assign-

ment to one Bertrand Clover.

The referee finds that on December 5th, 1876, the said

Israel T. Potter made an assignment for the benefit of creditors

to Clover; that on the 21st of December, 1876, a compromise
. deed was drawn up and executed by many of Potter's creditors,



NEW YORK JUNE, 1883. 133

Matter of Potter.

whereby they agreed to accept 40 cents on the dollar as and in

full settlement of their claims. There was a provision in said

deed, however, that the same should not be binding except it

should be- signed by all the creditors of said Potter. This com-

position deed was first signed on behalf of Mr. Ellsworth by
C. G. Hall, his attorney, and afterwards by Ellsworth himself.

Many of the creditors having refused to sign the composition

deed, a suggestion was made by the assignee and assented to

by many of the creditors, providing for the payment of 40 per
cent, of their claims, and the assignment of such claims to

Clover in his individual capacity the evidence showing that

such assignment was to be for the benefit of Israel T. Potter.

Some 150 or 200 creditors made such assignments to Clover

and received their 40 per cent.

On the 23d of January, 1877, $1,200 was paid to W. G.

Ellsworth, being 40 per cent, of the amount of his claim, and

on the 24th of January, Ellsworth executed a paper similar to

that which had been executed by all the other creditors who
had received the 40 per cent., by which he acknowledged the

receipt of the 40 per cent, of his claim, and which he had

agreed to accept under the composition deed theretofore signed

by him as in full of said claim, and in consideration of such

sum he assigned to Clover all his right, title and interest in

said claim against Potter.

The referee further finds that Ellsworth executed this

instrument in mistake, supposing it to be a mere receipt or

acknowledgment that he had been paid $1,200 on account of

his claim
;
that its contents were never read or explained to

him, nor could he then read or understand it to be other than

such supposed receipt, as he did not have his glasses with him

on that day and his eyesight was defective
;
that Clover did

not pay Ellsworth under the composition deed and would not

have given him the money as a compromise merely, and during
the reference oilered to cancel the assignment of his claim if

Mr. Ellsworth would restore the $1,200, which offer Mr. Ells-

worth did not accept.

The referee further finds at the request of the counsel for

the assignee that neither Clover nor Genung, who actually made
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the payment, practiced any fraud upon Ellsworth in procuring
his signature to the assignment of his claim.

The referee was requested to find the following fact :

" Did not Ellsworth have full opportunity to examine the

assignment before executing it, and did not, in fact, Ellsworth

examine the assignment before he executed it, and did he have

his glasses with him that day ?" and in answer to these re-

quests the referee finds as follows :
" I find the defective eye-

sight prevented a full opportunity of examination
;
that Mr.

Ellsworth did not examine this instrument so as to become

aware of its actual contents."

The referee further finds that Genung, who made the pay-

ment, did not know, nor did Ellsworth inform him of the fact,

that he had not his glasses and could not examine the paper ;.

that the assignment executed by Ellsworth was precisely like

that executed by nearly all the creditors, but that no creditor

got 40 per cent, upon the amount of his debt without execut-

ing an assignment of his claim.

The referee further finds that after the refusal of some of

the creditors to sign the composition deed, this method of

settlement was the one adopted, and that at the time of the

execution of this assignment, Clover and Genung supposed
that Ellsworth had consented to execute an assignment of his

debt, and that Clover would not have paid Ellsworth the $1,200
if he had refused to execute the assignment of his claim.

Upon these facts, the referee finds that Ellsworth is not

bound by the assignment which he has made, because of

the relation of trust which existed between Ellsworth, the

creditor, and Clover, the assignee.

In coming to this conclusion, I am of the opinion that the

referee has entirely mistaken the rule of law applicable to the

facts of the case.

It is true that a trustee cannot deal with his cestui que
trust for his own benefit. This rule is founded upon therela-

lion of trust which is supposed to exist between a trustee and

his cestui que trust. That the facts proven bring this caso

within the rule above named governing the relations of trust

between an assignee and the creditor of his assignor, I fail to
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see. There are no confidential relations between an assignee

appointed by the assignor to wind up his estate and divide the

proceeds among his creditors. It is undoubtedly true that, if

the assignee makes any representations in regard to the con-

dition of the estate, in regard to the probabilities of the divi-

dend which the estate will declare, or any facts of that de-

scription, he is held to the strictest accountability in case of

any misstatement or misrepresentation. But that a composi-
tion deed or a settlement of the claims of creditors is to be

held void merely because a creditor has signed at the request
of the assignee has never yet been established.

It is true that the assignments in question were taken to

Clover individually, but the evidence clearly shows in the case

that such assignments were taken for the benefit of Potter,

the assignor, and that they were not for the individual benefit

in any respect of the assignee. It was not claimed, and has

not been claimed upon the argument of this motion, that

Clover was to derive any individual benefit from such assign-

ment, but that he had charged himself only with the amount

of money which he had actually paid for the purpose of pro-

curing such assignments. He was not dealing with the

creditors or with the trust estate for his own benefit. He was

endeavoring to carry out a composition deed which Mr. Ells-

worth had signed, and which it was impossible to complete
because of the refusal of some of the creditors to sign it. A
composition deed is always supposed to reserve some benefit

to the debtor, and the carrying out of this composition deed

by the means which were adopted of paying a dividend and

taking assignments of the claims was undoubtedly understood

by the creditors to be in some way beneficial to the assignor.

In fact 'the policy of the assignment law is to further com-

positions, because it provides that, in the case of a composition

deed, the creditor who refuses to sign the composition deed

shall only receive so much of the estate as he would have re-

ceived had none of the creditors signed the composition deed

and the whole estate had been divided amongst all the creditors.

The finding of the referee in this case that there was no

fraud
;
that Ellsworth could have examined this paper if he
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had chosen to do so
;
that Clover and Genung supposed that

lie had done so, and that Uiey would not have paid the money
had he not executed the assignment, shows that if there has

been any negligence or any fault it is upon the part of Mr.

Ellsworth, and that he now cannot come in and claim to be

relieved from the results of his own negligence. If he had

asked that the receipt and assignment be read over to him he

would have been aware of their contents. He was in the

habit of consulting with Mr. Potter, the assignor; he was his

intimate friend
;
this process of settlement had undoubtedly

been the subject of discussion among the creditors of Potter
;

and Clover had the right to assume that Ellsworth was ac-

quainted with the proceedings which were being taken to

relieve Potter from the claims of his various creditors.

It is not necessary that I should discuss this branch of the

case further, because the referee seems to place his .decision

entirely upon the relation of trust existing between Clover, as

assignee, and Ellsworth, as creditor.

As I have already said, I fail to see that any such relation of

trust exists in reference to a compromise with the assignor of

bis debts. If the assignee makes any representations in re-

gard to the condition of the estate for the purpose of inducing
a creditor to sign a composition deed, he should be held to the

strictest accountability, because of his superior knowledge ;

but there is no rule which would render void a composition

deed, or an assignment of a claim to the assignee for the ben-

efit of the assignor, unless there was some fraud upon the part

of the assignee. There may be a grave question of donbt as

to whether the referee had the right upon this order of refer-

ence to try the validity of this assignment, but as his right has

not been questioned by the counsel, it is not necessary that I

should discuss that proposition. I am of the opinion, there-

fore, that the exception to the finding of the referee, that Ells-

worth was a creditor, should be sustained.

An order in accordance with this decision was entered, and

from the order Ellsworth appealed to the General Term, at

which the following opinion was rendered, June 25th, 1883.
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BEACH, J. The appellant moved at Special Term to con-

firm the referee's report, and, notwithstanding he filed excep-

tions, must be held to support it as correct in both fact and

conclusion. The learned justice in the court below was not

called upon to review the testimony in order to justify the le-

gal conclusion, when the facts found called for an opposite re-

sult. Had the appellant desired to pursue such a course he

should have filed such exceptions and moved to set aside the

report. If the judgment was not upheld by the facts,- it was

equally prejudicial to him as if the referee had based an un-

satisfactory legal conclusion upon facts in accord with his con-

tention. In this court, the review must be had upon the facts

found by the referee, especially as those most important and

controlling seem justified by the proofs.

The finding that no fraud was practiced in procuring ap-

pellant's signature to the assignment of his claim negatives his

contention of its having been obtained by false representations

and concealment. It is found that the appellant executed the

instrument under a mistake, supposing it to be a receipt for a

sum paid on account of his claim, and that it was not read over

or explained to him, nor could he then read it, having defec-

tive eyesight and being without glasses. The question thus

arises whether these facts, in connection with the absence of any
fraud by the assignee, called for a conclusion different from

the one reached by the court at Special Term. 1 am of the

opinion they do not. The suppositions entertained by the ap-

pellant when he signed the paper are not material. He was of

full age, and in complete mental vigor, the instrument before

him was legible, and he had abundant opportunity to read it

and act intelligently. No compulsion, misrepresentation or

request for hurried action, was used to induce him to sign, and

doing so voluntarily, even if temporarily unable to read, pre-

cludes him from asking relief from the effect of his act. A
court of equity relieves parties from a mutual mistake of fact,

but not when ignorance or mistake is confined to one party,

and no unconscientious advantage is taken by fraud or conceal-

ment by the other (Moran v. McLarty, 75 N. Y. 25
;

Paine v. Jo?ies, Id. 593
;
Jackson v. Andrews, 59 N. Y.
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244). Even if the appellant had the right to avoid the assign-

ment of his claim to the assignee individually, from ignorance

of its contents, he would have to refund the sum received.

Clover, the assignee, undoubtedly intended by the payment to

secure an assignment of the claim, and his error is equally po-

tent to call for repayment as appellant's to avoid the instru-

ment.

The final question, whether or not the evidence calls for an

application of the principles regulating dealings between trus-

tee and ceslui que trust, if not substantially disposed of by the

foregoing conclusions, may be settled from a brief consideration

of the facts. The appellant signed the composition deed, and

agreed to receive forty per cent, in full satisfaction of his

claim. No pretense is made that in so doing he acted in

ignorance or by mistake. The referee finds the assignee's

action relative to the assignment by appellant to him individu-

ally free from fraud, and the proofs tend to show the absence

of any intent or desire for personal profit. The assignee asks

no credit in his accounting beyond the amount actually paid
out. The instrument given must be considered in the light of

these facts. It is a receipt to Bertrand Clover for $1,200,

being forty per cent, of appellant's claim against Israel T. Pot-

ter, which he agreed to accept under composition deed there-

tofore signed by him as in full of said claim. I think the

appellant thereby waived the condition in the composition

deed, which required the signing by all creditors, and became

bound by his prior signature to that instrument.

The succeeding clause, assigning to Bertrand Clover all his

right, title and interest in and to all sums of money now due

or to grow due upon his claim against the assignor, is of little

effect, because Clover, as assignee, seeks no personal gain
therefrom. So far as the paper indicates, the money paid

belonged to Clover, and independent of his being assignee

would simply amount to a purchase of the claim by a third

party for a less sum than its total amount. That this third

person was the assignee works no change, because he seeks no

advantage from the purchase, and any benefit accrues to the

insolvent assignor. In iny opinion, the first clause of the
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paper is controlling, and renders the record containing the

assignment of so little utility as not to furnish a foundation

for the question so prominently considered by the referee

regarding action by a trustee. In the absence of a definite

finding, there appears to be some uncertainty, upon the evi-

dence, as to whether or not the assignee seeks personal benefit

from the assignment he took. In case a stipulation shall be

given by him that the assignment was taken on behalf of and

for the benefit of the assignor Potter and his estate, the order

appealed from should be affirmed, without costs of this appeal,

and in case it be not given within five days after this decision,

the proceedings should be remitted to the referee for a finding

upon that question.

CHARLES P. DALY, Ch. J., and J. F. DALY, J., concurred.

Order accordingly.*

In the Matter of the Assignment of EDMUND DARROW to WIL-
LIAM PEET for the Benefit of Creditors.

[SPECIAL TERM.]

(Decided July 31st, 1883.)

Though twenty-five years have not elapsed since the execution of an assign-

ment for the benefit of creditors, the court will refuse an application to

compel the assignee to account where the assignor and the creditors have

slumbered for many years upon their rights, and the assignee, by reason

of the loss of papers, and the death of many persons with whom transac-

tions in the settlement of the estate were had, would be put to great dis-

advantage in accounting.

Where there is nothing to explain the laches of the assignor and the credi-

tors, and where no fraud or embezzlement is charged against the assignee,

the parties will be left to an action for an accounting.

* The order entered upon this decision was affirmed bv the Court of

Appeals, January, 1884.
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APPLICATION for a citation to an assignee for the benefit

of creditors to account.

The application was made by the assignor and a creditor.

The facts are stated in the opinion.

VAN HOESEN, J. Mr. Darrow, in 1861, made an assign-

ment. In 1883, for the first time, he asks for an accounting.

Nothing has prevented him from making an earlier demand,
and naturally the long delay challenges inquiry as to his motive

in exhuming the remains of the assignment. As twenty-five

years have not elapsed since the assignment was executed, the

statute of limitations cannot be interposed by the assignee as a

bar, but nevertheless the reasons he gives for objecting to an

accounting at this late day address themselves to the discretion

of the court. The death of so many persons who had knowl-

edge of the proceedings, taken more than twenty years ago by
the assignee, for the winding up of the estate, the loss of

papers showing what those proceedings were, the silence of the

assignor for -so long a time, and the acquiescence of the

creditors of Darrow, show not merely that it would be diffi-

cult for the assignee now to prepare an account, but also that

in settling the estate years ago, the assignee did nothing that

called for an appeal by Darrow or his creditors to the court.

Vigilance is the duty of the assignor as well as of the assignee.

Why has Darrow suddenly awakened to the necessity for an

accounting 1 Why has Ailing just discovered that there are

in the hands of Mr. Peet moneys to which he is entitled ? If

Mr. Darrow and Mr. Ailing are really anxious for an account-

ing, let them, after having waited so many years, go into a

court of equity, where they will not only obtain an account,

but also incur the risk of costs incase their action is dismissed.

If there were reason to suspect fraud or embezzlement on the

part of the assignee, or if any reasonable excuse existed for

the long delay of the assignor and Mr. Ailing to compel an

accounting, I should unhesitatingly require Mr. Peet to tile an

account. But, upon the case disclosed by the papers, I shall
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deny the application, and leave Mr. Darrow and Mr. Ailing to

their remedy by action.

Application denied.

In the Matter of the Assignment of FERDINAND MATER et al.

to SIMON DANZIG, for the Benefit of Creditors.

(Decided December, 1883.)

That an assignee for benefit of creditors has obtained an order of the court

that he file a provisional bond, and has filed such bond, before the expira-

tion of the time allowed for the filing of inventory and schedules by the

assignor ; and that he has proceeded thereupon to pay preferred claims,

even before their maturity, and although unpreferred creditors are

threatening proceedings to set aside the assignment as fraudulent, will

not justify the removal of the assignee.

An assignee for benefit of creditors drew by check out of the funds of the

assigned estate on deposit in a bank, sums of money, the amounts of

which were entered in his cash book as charges against himself. After a

demand, by parties interested in the estate, to see the checks and his official

check book, had been refused, he added to the entries in the cash book
the words "special deposit." Upon motion for his removal, the assignee
stated that, for the purpose of obtaining interest on the money, it had
been placed on deposit, at interest, and upon the security of United States

bonds as collateral therefor, with a person whose affidavit to the fact,

and whose receipts for the money bearing the same dates as the cash-

book entries, were produced ; but the actual dates of making such

deposits were not otherwise shown, and although counsel for the assignee

promised to produce proof that the deposits were in fact made at the

dates when the respective sums of money were drawn, he failed to do so.

Held, that this was, within the meaning of the Assignment Act, "mis-

conduct " on the part of the assignee, for which he should be removed ;

although it did not appear that he had taken the money for his own
benefit, or that he had not replaced it, or that the estate would lose it.

APPLICATION for the removal of an assignee under a gen-
eral assignment for the benefit of creditors.

The facts are stated in the opinion.
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Itlumenstiel & Ilirsch, for the petitioning creditors.

Richard S. Newcombe, for the assignee.

VAN IIoESEN, J. Most of the grounds assigned for the re-

moval of the assignee are unsubstantial. Whatever may be

the trne construction of section 5 of the Assignment Act, it

would be absurd to hold the assignee responsible for the act

of the court in prematurely ordering him to file a provisional

bond. I do not say that the time for the filing of a provision-

al bond had not arrived when the order for the filing of it was

made
;
but I do say that, conceding such to be the fact, the as-

signee would not be made the scapegoat for the errors of the

court. Again, the charge that the assignee lias paid some pre-

ferred debts before the attorneys for the moving parties have

succeeded in obtaining any evidence to show the assignment
to le fraudulent, is not entitled to serious notice. The as-

signee deserves praise instead of censnre for having proceeded
without delay to execnte his trust and pay the preferred debts.

I should not hesitate for a moment to remove an assignee who,
instead of performing his duty, delayed the execution of his

trnst and the payment of preferred creditors for the purpose
of enabling non-preferred creditors to hunt for evidence that

the assignment was fraudulent. Nor is any fault to be found

with the assignee for taking the assignment for his chart and

compass and paying the debts in the order therein set down.

If some of the preferred debts are not matured, it is neverthe-

less his duty to pay them, making the necessary deduction of

interest. It is his duty to carry the assignment into effect as

well as to defend its validity. If any creditor believes that the

assignment is fraudulent in fact, or fraudulent because it con-

flicts with the law, he must take proceedings to have it set

aside
;
and if he does not take such proceedings he has no right

to ask that the assignee delay, even for an hour, the perform-
ance of what the assignment requires him to do.

Without discussing all the accusations made against the as-

signee, I shall proceed to consider one charge that seems to mo
to be very serious. I say here that I do not believe that the
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assignee intended to misappropriate a dollar of the estate. It

is proved that he is a merchant who bears an unblemished

reputation and enjoys the confidence of many estimable men.

I think he has made a serious mistake, however, in one matter,

and I regret tliat he has not thought it best to be frank with

the court with respect to it.

It appears that on October 31st, the assignee drew ont of

the moneys of tho estate deposited in the Central National

Bank $8,000, and that on November 5th he drew the further

sum of $7,000. Both these drafts were entered on the cash,

book of the assignee on the last mentioned day. On Novem-
ber 9th one of the attorneys for the parties making this motion

saw these entries and asked to see the assignee's check book.

The assignee refused to show the check book. This refusal

was improper, for the rules of this court expressly provide

(Rule 19) that "the assignee shall keep full, true, exact and

regular books of account of all receipts, payments and expen-
ditures of money by him, which said books shall always during
business hours be open to the inspection of any person inter-

ested in the trust estate." The assignee said that his official

check book was his private affair. In this he erred. He had

voluntarily assumed the position of a trustee for others, and

his action respecting property in which they were interested

was in no sense his private affair. But his attention was called

to the fact that these entries had challenged inquiry, and then

lie thought it best, for some reason that does not appear, to

cause the words "
special deposit

"
to be added to the entries.

Why those words were not written at the time the entries were

made, and why they were inserted after inquiries had been

made as to the purpose for which the money had been drawn

from the bank, no explanation has been given.
The assignee does, however, give an explanation of the

circumstances under which the money was taken by him. He

says that the money was drawing no interest, and that for tho

purpose of getting interest upon it he placed it on deposit with

Charles Minzesheimer& Co., who agreed to pay interest at the

rate of four per cent., and who pledged with him three per cent.

Government bonds as collateral security for the loan. As proof

VOL. X. 10
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that such a transaction took place, he produces two receipts

from Charles Minzesheimer, the dates of which correspond
with the dates of the entries in the cash book to which I have

referred. The presumption is, of course, that these receipts

were given at the time at which they are dated, and perhaps
it was because of this presumption that the assignee does not

state in his affidavit that he made a special deposit of $8,000

with Minzesheimer on the 31st of October, or that he made a

Fpecial deposit of $7,000 on the 5th of November. Mr. Min-

zesheirner, in his affidavit, is silent as to the times at which

these "special deposits," as they are called, were made. He

ays that the assignee placed in his hands $15,000 of the money
of the assigned estate, but he does not say when this was done.

This being the state of affairs appearing by the affidavits at the

lime, the motion for the removal of the assignee was argued.

The counsel who appeared in support of the motion called

attention to the fact that there was no distinct assertion that

the special deposits had been made before notice of motion for

the assignee's removal was served, and that it was essential to the

completeness of the assignee's explanation that he should show

that the so-called special deposits were not an afterthought,

but were actually made at the dates of the receipts. To this

the counsel for the assignee assented, and he said that he would

produce Mr. Minzesheimer's affidavit to prove that the deposits

were made the first on the 31st of October, and the second on

the 5th of November. I have waited for several days in ex-

pectation of receiving an affidavit, if not from Minzesheimer,

at least from the assignee, that the deposits were actually made

nt the times the receipts bore date. No such affidavit has been

furnished, and the question for me now to determine is whether,
in view of the fact that I do not believe the estate to be in

clanger of losing the $15,000, and in view of the fact that

many of the largest creditors are desirous that the assignee

should bo retained, I should hold that as the charge is really

one of misappropriating money, the burden of proof is on the

moving party, and that (though the assignee's explanation is not

satisfactory) the evidence offered against him is insufficient to

establish the charge, or whether I should hold that the circum-
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stances proved by the petitioners created so strong a proba-

bility of the assignee's misconduct as to require a full explana-

tion of his use of the money, and that as lie had it in his power
to prove by his own oath that the deposits were made at the

times of the dates of the receipts, his failure to produce such

proof warrants the strongest inference against him, and justi-

fies the conclusion that the receipts of Minzesheimer are only

fabricated evidence designed to conceal the truth as to the use

made of the $15,000? Strong presumption arises from the

suppression as well as from the fabrication of evidence.

What inference is fairly to be drawn from the fact that the

assignee refused to show his check book, which must have

contained entries relating to the withdrawal from the bank of

these two sums, $8,000 and $7,000 ? Why was the cash book

afterwards changed by the inserting of the words "
special de-

posit ?" Why is not the affidavit of the assignee produced
when he is informed that it is of the highest importance that

he should show that the money was actually deposited with

Minzesheimer at the dates of the receipts ? Why has he not

explained his inability to procure the affidavit of Minzesheimer ?

What inference is to be drawn from the fact that the assignee,

when challenged to produce proof that the special deposits

were made at the dates of the receipts, voluntarily undertakes

to furnish such proof (which, if it exists, must necessarily be

in his own hands), and then fails to produce it ? The answer

seems to be that the assignee has made such use of the money
that he cannot disclose the purpose to which it was applied.

I say again that I do not believe that he took it for his own

benefit, or that he has not replaced it, or that the estate will

lose it. An assignee, without criminal intent, may, from pure

good nature, lend to a necessitous friend, without security, the

money of the assigned estate : but if he does so he violates his

duty, and becomes liable to removal. It may very well be

that the assignee has not, but that others have, had the benefit

of these two sums
;
but the law will not tolerate any action,

however benevolent may be the motive that prompted it,

which turns the trust fund from the use to which the creator

of the trust directed its application.
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I think I am bound to decide that the conduct of the as-

signee, in concealing from the creditors the purpose for which

the money was drawn, and in withholding from the court

evidence that he undoubtedly possesses as to the times at which

lie deposited the money, though he promised to produce the

evidence, amounts to misconduct within the meaning of the

Assignment Act, and calls for his removal.

An order may be entered therefore for the removal of the

assignee and for the appointment of a substituted assignee in

his room.

Order accordingly.

In the Matter of the Assignment of DE WILTON ROBINSON to

GEORGE A. WICKS for the Benefit of Creditors.

[SPECIAL TEEM.]

(Decided January 3d, 1884.)

The provisions of the Code of Civil Procedure do not apply to proceedings
under the General Assignment Act.

The bond of an assignee for the benefit of creditors must, in the County of

New York, be approved by a judge of the Cjurt of Common Pleas. An
approval by a justice of the Supreme Court is a nullity, and confers no au-

thority upon the assignee to dispose of the assigned property.

An assignee for the benefit of creditors who pays as fees to his counsel

money of the assigned estate with the understanding that his counsel

shall furnish sureties on his bond and pay what is necessary to procure

them, is to all intents and purposes using the. assigned estate for the pur-

chase of bondsmen, and should be removed.

APPLICATION for the removal of an assignee under a general

assignment for the benefit of creditors.

The facts are stated in the opinion.

VAN HOKSEN, J. The bond of the assignee has never been

approved. A justice of the Supreme Court has no power to
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approve the bond of an assignee appointed under the Gene-

ral Assignment Act of 1877, and his action in approving such

a bond is a nullity. The Code of Civil Procedure does not

apply to proceedings under the Assignment Act. The bond of

an assignee under the Act of 1877 can not be approved by any
other judge than a county judge (L. 1877, c. 466, 5). The

assignee has therefore been acting without lawful authority in

disposing of the assigned estate. Before he could lawfully
"

sell,

dispose of or convert to the purposes of the trust any of the

assigned property," it was his duty to obtain the approval of

his bond by a judge of the Court of Common Pleas. This is

sufficient cause for removal. .

But there is another cause.

In order to obtain sureties, he paid out money of the as-

signed estate. Directly he did not pay his sureties for becom-

ing his bondsmen, but he gave to his counsel money belonging
to the estate, with the understanding that his counsel would

furnish the sureties, and pay what was necessary to procure
them. This is, to all intents and purposes, using the assigned

estate for the purchase of bondsmen.

The assignee must be removed.

Application granted.

JOHN Gr. SMITH, Appellant, against THOMAS BOYD et al., Re-

spondents.

(Decided January 21st, 1884.)

The certificate of acknowledgment of an assignment for benefit of credi-

tors, after stating the venue and date, was in the following words: "
be-

fore me personally appeared C. II. S. and J. G. S." [the assignor and as-

signee],
" of the City of New York, to me personally known to be the

individuals described and who executed the same, and who acknow-

ledged to me that they executed the same for the purposes therein men-

tioned." Held, that this did not set forth that the officer knew the per-

sons acknowledging to be the persons described in and who executed the

conveyance; that the instrument, therefore, was not entitled to be recor-



150 COURT OF COMMON PLEAS.

Smith v. Boyd.

ded, and passed no title to the assignee; and that the irregularity could

r.ot be cured, so as to give the assignee title or right to the assigned prop-

erty, as against attaching creditors of the assignor.

APPEAL from a judgment of this court entered upon a dis-

missal of a complaint on a trial before a referee.

The action was brought to recover damages for the wrong-
ful taking by the defendants of personal property claimed by
the plaintiff as assignee under a general assignment for the

benefit of creditors. To the assignment, which was made to

the plaintiff by Clinton II. Smith, was annexed a certificate of

acknowledgment in these words :

" State of New York, City and County of New York, ss. :

" On this twenty-first day of February, one thousand eight
hundred and eighty-two, before me personally appeared Clinton

II. Smith and John G. Smith, to me personally known to be

the individuals described and who executed the same, and who

acknowledged to me that they executed the same for the pur-

poses therein mentioned.
" JOHN N. BROWN,

" Commissioner of Deeds, N. Y. County."

The assignment was filed in the office of the clerk of the

City and County of New York
;
and subsequently warrants of

attachment were obtained by the defendants against the

assignor and levied upon a portion of the assigned estate,

which was the alleged wrongful taking for which the action

was brought.
On the trial before the referee the plaintiff offered the

assignment in evidence. The defendant objected to its admis-

sion, on the ground that it was not duly executed and acknow-

ledged. It was admitted that the instrument was signed by
the parties to it

;
that the plaintiff took possession of the prop-

erty mentioned in the schedule annexed to it
;

that the

defendants took the property referred to in the complaint out

of plaintiff's possession by virtue of attachments. The referee

allowed the assignment in evidence, reserving the question as
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to the legal effect of the paper until the close of plaintiff's case.

The plaintiff rested, and the defendant moved to dismiss the

complaint on the ground that the assignment was not duly

acknowledged or executed as required by the statute. The

motion was granted, and judgment for the defendants was

entered on the dismissal of the complaint. From the judgment
the plaintiff appealed.

John J. Adams, for appellant.

Otto Ilorwitz and Daniel Clark Brigys, for respondents.

J. F. DALY, J. An assignment for the benefit of creditors

is not valid if not duly acknowledged and recorded (L. 1877, c.

466, 1
;
Rennie v. Bean, 24 Hun, 123

;
Ilardmann v. Bowen,

39 N. Y. 196
;
Britton v. Lorcnz, 45 KY. 51

;
Jones v. Bach,

48 Barb. 568; Treadwell v. Sac&etl, 50 Barb. 440). If it be

not duly acknowledged the recording goes for nothing ;
it is

not recorded (Rennie v. Bean, supra 2 R. S. 759, 16, 20).

In determining the validity of the recording of a conveyance,
it is the certificate of the officer who takes the acknowledgment
that must be considered, for unless the acknowledgment be

eertified in the manner prescribed by the statute the instru-

ment is not entitled to be recorded (2 R. S. 759, 16). The
manner of certifying an acknowledgment is for the officer who
takes it to indorse upon the conveyance a certificate of the

acknowledgment, wherein he shall set forth the matters re-

quired by the statute to bo done, known or proved on such

acknowledgment, &c. (2 R. S. 759, 15). The officer must

know or have satisfactory evidence that the person making the

acknowledgment is the individual described in and who ex-

ecuted such conveyance (2 R. S. 758, 9). According to the

15th section of the statute, such knowledge shall be set forth

in the certificate.

In the certificate of acknowledgment to the assignment
before us, it is not set forth that the officer knew the persons

acknowledging to be the persons described in and who executed

the conveyance. The words " the same "
relate to nothing and
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identify nothing. There is an utter absence of certification,

by the officer of matters required to be certified. It may be a

clerical error merely, but the matters are not in the certificate,

and without them the certificate is not in the manner required

by the statute, and the conveyance was not entitled to be

recorded.

I have referred to the foregoing provisions of the Revised

Statutes as applicable to the acknowledgment and recording of

insolvent assignments for this reason : the Assignment Act

(L. 1877, above cited) requires that the assignment shall be

duly acknowledged before an officer authorized to take the

acknowledgment of deeds, and recorded in the office of the

clerk of the county where the debtor resided or carried on

business at the date thereof. The act does not state the requi-

sites of an acknowledgment nor of a certificate thereof. The

Assignment Act of 1860 provided that the certificate of

acknowledgment should be indorsed upon the assignment, but

this provision is omitted in the act of 1877. The omission

was probably owing to the fact that the Revised Statutes are

explicit as to how acknowledgments shall be taken and certi-

fied. The act of 1877 merely requires that the assignment
shall be duly acknowledged. "Duly" signifies regularly, or

exactly (People v. Walker, 23 Barb. 30), that is to say, in

conformity with some regulation on the subject; and as the

only rule in the matter is found in the Revised Statutes, the

acknowledgment and certificate must conform to them.

Under the act of 1860 it was held that the assignment
was invalid if not acknowledged before delivery. Under the

act of 1877 no time is fixed for acknowledgment, but it must

be before recording, for the reasons above stated
;
and under

the authorities above cited, if the instrument be not acknow-

ledged and recorded, it is invalid and passes no title to the

assignee.

The irregularity in the certificate of acknowledgment can-

not be now cured so as to give the assignee title or right
over the attaching creditors, the defendants. He gets no title

until the assignment is recorded. If no rights intervene ho

might obtain a proper certificate and have the assignment
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recorded properly, but his title to the assigned property would

vest only from that time.

The referee was right in giving judgment for defendants,

and it must be affirmed with costs.

VAN BRUNT and VAN HOESEN, JJ., concurred.

Judgment affirmed, with costs.

THOMAS D. WIBERLY, Appellant, against JAMES BKANDEB

MATTHEWS, Respondent.

(Decided January 3d, 1881.)

Parties to a building contract agreed to submit disputes in regard to allow-

ances for extra work clone or materials furnished, or deductions for work
not done or materials not furnished, or any other matters in dispute
under the contract, to one of the architects under whose supervision, by
the terms of the contract, the work had been done, and who had himself

accurate and full knowledge of the items and extent of the extra work
done and of the extra materials furnished, and their value, and was

equally familiar with the emitted work, and knew the cost of it. The
arbitrator thus appointed, without giving notice to the parties of any
time or place for hearing them, and not having been sworn or taken any
proofs, awarded that the contractor was entitled to a certain sum from
the owner of the building. Held, that the submission was valid and

binding upon the parties ;
that the requisites of an oath by the arbitrator,

notice to the parties of the time and place of hearing, and the taking of

proofs, may be waived by the parties ;
that such waiver was to be

implied in this case, as it was evident from the facts, and particularly
from the conduct of both parties, that the arbitrator was relied upon by
each as an expert who was to ascertain, by a personal inspection of the

building, the amount and value of the omissions from the contract, and
of the extra work and materials, and, having done this, was then to settle

finally between them how much was to be paid, and that his award was

valid, and a bar to a subsequent action for an amount claimed to be due
under the contract.

APPEAL from a judgment of this court, entered upon the

report of a referee.
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The facts are stated in the following opinion of Hon. J. S.

BOSWORTIT, the referee.

The complaint alleges that one Thomas Drummond, be-

tween the 26th of October, 1878, and the 4th of June, 1877,

at the request of the defendant, performed for him work and

labor, and furnished materials to and for him " to be used in

building a building in the City of New York," and that the

defendant promised to pay what such labor and materials were

reasonably worth ; that they were worth $3,317.70 ;
and claims

that such amount is due, with interest from June 4th, 1877.

It alleges that Drummond thereafter duly assigned the claim

to the plaintiff, and judgment is asked for $3,317.70, with

'interest from June 4th, 1877. The assignment is dated

October 1st, 1 877.

The answer alleges: First That Drummond about the

day of October, 1876, entered into a written contract

with the defendant, by which Drummond agreed to furnish

work and materials for and complete No. 452 Broadway, for a

stipulated sum
;
that during the performance of the contract,

Drummond agreed to perform extra work and furnish extra

materials, being the extra work and materials named in the

complaint ;
that Drummond did not do all the work or furnish

all the materials required by the contract of October
,

1876, and did not do the extra work and furnish the extra, ma-

terials as requested, and that a dispute arose between them
;

and that, in order to put an end to the same, the defendant

and Drummond, by an agreement dated June 14th, 1877,

submitted the matters to the arbitration of Emile Gruwe, and

that the said arbitrator made his award on the 18th of June,

1877, to the effect that Drummond was entitled to receive

$893.05, exclusive of the balance due on the contract of

October, 1876, and that such submission and award embraces

all the matters mentioned in the complaint ;
that the defend-

ant paid to Drummond the full amount due to him on his con-

tract, and tendered payment of the $893.05, awarded to Drunl-

mond, which he refused to receive. Second By way of

counter-claim, the defendant alleges non-performance by
Drummond of the contract of October

,
1876 ; alleges time

work required by the contract was omitted, and that the value
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of the extra work and materials is less than the amount of

damages sustained by the defendant, and claims to set off the

damages against any amount that it may be found the extra

work and materials were worth.
" The plaintiff for reply to the answer, alleges that this

plaintiff denies each and every allegation contained and set

forth in said answer by way of counter-claim, and this plaintiff

denies that the defendant has any counter-claim or set-off to

the claim of the plaintiff in this action."

By the contract of October 20th, 1876, Drumrnond' agrees
to " erect and finish the new building, 452 Broadway," for

$25,000.

T\\e fifth article of this contract provides that any dispute
as to " the true construction or meaning of the drawings and

specifications
"

shall be decided by Schweizer & Gruwe (the

architects), but should any dispute arise respecting the true

value of the extra work, or of the works omitted, the same

shall be valued by two competent persons, one employed by
the owner, and the other by the contractor, and those two

shall have power to name an umpire, whose decision shall be

binding upon all parties."

This contract having been put in evidence by the plaintiff,

the defendant claims that by the legal force and effect of the

lifth article of the contract, a valuation of the extra work in

the manner provided thereby is a condition precedent to his

right to maintain an action to recover the value thereof. To
this it may be replied, that the answer does not set up any
such defense; it does not aver that the contract which it

states was made contained any such clause or provisions as is

expressed by i\\e fifth article thereof. The answer does allege
" that said Drummond did not perform the conditions on his

part in said contract contained, and did not complete said work

in a good and workmanlike manner, but failed to do various

portions of said work, and to supply various materials in ac-

cordance with said contract, and to comply with other stipula-

tions thereof." Non-completion of the work in a good and

workmanlike manner, and a failure to supply various materials,

and to comply with other stipulations, are the defendant's
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specifications of non-performance by Drummond of conditions

to be performed by him. They all relate, either to not doing
what the contract required him to do in erecting the building,

in the manner required by the contract, or to the omission of

some things which by the contract he was to do to complete
the building.

I do not think that this case is like President, &c. Del-

aware, &c. Canal Co. v. Pennsylvania Coal Co. (50 N. Y.

250).

By the agreement in the case cited, the additional toll to be

paid after the enlargement of the canal, at a rate per ton

of 2,240 Ibs., was " to be established after the completion of

the said enlargement in the manner following." This rate

when established was to regulate a future continuous business.

In view of the peculiar terms of the instrument, and of the

subject matter of the agreement, the court held that the pre-

scribed mode of adjustment and settlement of the rate is a

part of the agreement for the additional toll, and modifies

and qualifies the right, so that the right does not attach until

the same is established (Id. 263).

In the case before us, i\\Q fifth article of the contract in

question is a separate and independent covenant, to settle all

disputes and differences by arbitration, or in the modes therein

specified. It is difficult to discriminate between this case and

those of Kill v. Hollister (1 "Wils. 129), and Thompson v.

Charnock (8 T. R. 139). The Court of Appeals, as I under-

stand the opinion (50 .N". Y. 266), does not intimate that in

cases like those the rule there enforced should not be followed.

I think the parties to that contract mutually waived the

fifth article thereof, by their written agreement to submit their

matters of difference to the arbitration of Emile Gruwe
;
that

agreement was made June 14th, 1877.

Hence the next important question is what is the legal

effect of the award made by Gruwe ?

It is entirely clear upon the evidence, that the arbitrator

(Gmw6) did not notify the parties to the submission of any
time and place when and where he would hear them in re-

spect to the matters submitted. This omission is fatal to the
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validity of the award, unless the parties waived such notice,

and left the matters in controversy to the arbitrator, to be de-

cided by him on his knowledge of the facts (Elmendorf v.

Harris, 23 Wend. 628.).

The arbitrator in this case may be regarded as an expert
arbitrator. He had as accurate and full knowledge of the

items and extent of the extra work done and the extra mater-

ials furnished by Drummond, as Drumtnond had. He knew
the value of the extra materials furnished, and the value and

amount of the extra labor performed. He was equally famil-

iar with the omitted work. The building was to be, and was

erected and completed under his supervision as an architect.

The work for which the plaintiff, as Drummond's assignee,

claims to recover was done almost wholly by his order as such

architect
;
so Mr. Drummond in substance testifies. He was

familiar with the omitted work, and knew the cost of it. A
man with such knowledge, assuming that he would act impar-

tially between the parties, might well be supposed capable of

doing as full justice between them as could be expected to re-

sult from any action at law, prosecuted to judgment, according
to the course and practice of the court.

It is quite clear from Mr. Drummond's testimony, that he

did not expect that there was to be or would be any formal

hearing before the arbitrator, or that the parties would be noti-

fied to appear before him for a hearing of the matters submit-

ted. He presented to the arbitrator a copy of the account, or

bill of items of extra work and materials, which was given in

evidence on this trial. He testified that before the submission

was signed, he and Mr. Gruwe went over this account, and that

Mr. Gruwe claimed that some of the items were charged too

high, and that he and Gruwe agreed upon deductions to be

made, amounting together to over $300, and that Gruwe agreed
that if the matter was submitted to him, he would report the

balance of the account for extra work as due to Drummond.
Gruwe denies that he so agreed, but Drummond swears that

lie did, and believing this, and that Gruwe would so award,

there was no object in his making proof of what he had done

and furnished extra, or of the value thereof. It is also clear that
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lie did not desire or expect to be heard before the arbitrator,

in respect to the omitted work. The arbitrator understood

everything relating to it, and Drummond expected that he

would act on that knowledge. lie testifies in substance, that

before the award was made he asked Gruwe why he did not

report, or how soon he would report, aud that a day or possi-

bly two days before the award was delivered, he was at

Gruwe's office, and he then told Drummond that he was draw-

ing his report, or was making it up.

It is therefore incontestible, as I think, upon Drummond's

testimony, that he did not desire or expect any other hearing
than such a one as he had had

;
and he was inquiring when the

report or award would be made, understanding that all the

hearing had been had which either party expected, or had a

right to expect, as a preliminary to making the award. The

defendant laid before the arbitrator his claim for omitted work,

and that was all that he desired or expected to do. He knew
what Mr. Drummond claimed for extra work. If it had been

expressly agreed in the submission that the arbitrator should

examine and decide upon the matters in controversy, upon his

knowledge of the facts, he having full knowledge thereof, and

that his decision should be final, it cannot be doubted, as I

think, that an award of the arbitrator, free from fraud, would

be conclusive.

It is not thus stipulated or agreed in the submission. But

it is clear, as I think, that it was well understood between the

parties that such was to be the character of the arbitration
;

and it is also clear, as I think, that just such an arbitration was

had in all that relates to the proceedings before the arbitrator,

as both parties expected and desired. Drummond, who alone

(through the plaintiff, as his assignee) complains of the award,

shows by his testimony that the method of procedure before

the arbitrator was all that he desired or expected.

In Brazill v. Isham (12 N. Y. 15), GARDINER, Ch. J.,

states as elementary law, that " A person, undoubtedly, may
be selected to state an account between men, who agree to abide

by his report. On such a case tlio report would have the same

effect as though the parties had themselves stated the account,
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and agreed upon the balance." (See Morse on Arbitration,

143, 144.)

It is competent to the parties to waive any notice, to which,

by the legal import of the submission, they would be entitled.

They may waive acts, which, if not waived, would be sufficient

cause for setting the award aside.

In Jfadickar v. Guardian Mutual Life Ins. Co. (62 IS".

Y. 392), the arbitrator, after the case had been substantially

closed, wrote to one party for a statement of facts affecting the

merits (Id. 395), but before sending it the plaintiff was notified

of what the arbitrator intended to do, and the reply was shown

to the plaintiff, and the arbitrator promised him an opportu-

nity to give answering evidence, provided the arbitrator con-

cluded to use the statement. The arbitrator after that advised

the plaintiff that he should not use the statement, and re-

ported that he had utterly ignored it. The court held (Id. 405),

that it was the duty of the plaintiff to object to this proceeding
when informed of it, if he did not approve of it, and said that
" he ought not to be permitted, after having lain by and taken

the chance of a favorable award, to object when he finds the

award against him."

It is stated in Morse on Arbitration (143), that "
if a per-

son is selected as an arbitrator by reason of some special know-

ledge or skill possessed by him with reference to the matter in

controversy, so that it is apparent that the parties intended to

rely upon his personal information, investigation and judgment,
it may be that he will be justified in refusing altogether to hear

evidence."

In tiiis case, there was not any refusal, or failure to hear all

the evidence which either party wished to give, or all the sug-

gestions, criticisms, or statements which either party wished to

make.

The objection to the validity of the award is, that the arbi-

trator did not notify the parties of a time and place when he

would hear them in reference to the matters in controversy.

It being clear that the arbitrator was selected by reason of

his thorough knowledge of all the matters in controversy, and

las entire competency to do justice to the parties on account of
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his knowledge of all the items of claim on either side, and of

their value, and that they intended to rely upon his personal

information, investigation and judgment, and to be bound by
Lis decision formed upon such personal information, investi-

gation and judgment, and that neither party expected or de-

sired any formal hearing, I think it is too late to object now
that no formal notice of a hearing was given. If either party
intended to claim that such a notice should be given, he should

have so stated to the arbitrator
;
Drummond should not be per-

mitted, after urging the arbitrator to make his award, and

knowing that neither party expected any such notice, to lay by
and take the chance of a favorable award, to object on this

ground after he finds that the award is against him.

I think, therefore, that Mr. Drummond (and the plaintiff

as his assignee) is concluded by the award, unless it is impeach-
able for the fraud or corruption of the arbitrator, or by reason

of some mistake apparent on its face.

There is no evidence tending to establish any fraud or cor-

ruption on the part of the arbitrator touching the award, un-

less it be found in the testimony of Mr. Drummond, to the

effect that Gruwe promised him, that if Gruwe was selected

arbitrator, he would report in Mr. Drummond's favor the

amount of his bill for extra work, less the amount of deduc-

tions upon which (as Mr. Drummond testifies) he and Mr.

Gruwe had agreed. This testimony is flatly contradicted by
Mr. Gruwe.

Gruwe testifies, that before the award was made " Mr.

Drummond stated that there should be no trouble about this

matter of extra work
;
that he would send a $500 bill to a lit-

tle boy in Iloboken, if I would pass the bill. I happened to

live in Iloboken. Q. That was before you had given your
award. A. Yes, sir." Drummond pointedly denies having
said this. One or the other of them testifies untruly. Any
one who would make such a promise as Drummond says Gruwe

did, is not fit to be an arbitrator, and any party to an arbitra-

tion, who would enter into a submission to arbitrate on being
induced to do so by such a promise, presents himself in an un-

pleasant attitude before the court.
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There is no evidence of any prejudice or partiality on the

part of the arbitrator adverse to Drummond, unless the evi-

dence given on this trial tends to show that the arbitrator could

not reach the conclusions stated in his award, otherwise than

by yielding to strong prejudice against Drummond, or great

partiality in favor of the defendant.

If an action had been tried before a court and jury, and
a verdict had been rendered in Drummond's favor for $893.05
on just such evidence as has been given on this trial, I do not

think it would be set aside as being clearly contrary to or un-

sustained by the evidence. The award concludes thus :

" I

hereby decide that Thomas Drummond is entitled to a sum of

($893.05) eight hundred and ninety-three dollars and five cents,

exclusive of balance due on contract."

Extra work and materials furnished $2,265 25

Work not done, and materials omitted $1,362 20

$893 05

EM. GRUWE.
The extra work and materials, as footed np on exhibit 1,

amount to $3,317.70. The complaint claims that to be their

value.
'

If from - $3,317 70

there be deducted the amount found by the award 2,265 25

The difference is - - - - $1,052 45

Drummond testifies, that he and Grnwe agreed

upon deductions amounting to - 340 00

The award allows to Drummond - $712 45

less than the amount which he testifies that he and Gruwehad

agreed upon before the submission to arbitration was signed.

Upon the evidence given on the trial, I think the item
" For connecting steam-pipes with the boiler, engine, elevator

and pump, $295," should be wholly disallowed. Drummond
testifies that he and Gruwe agreed upon this at $260, Drum
inond consenting to a deduction of $35 from the charge of

$295. I think it should be disallowed, because it is a part of

the contract work, being included in the "
Specification of

VOL. X.-11
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Steam-heating," and because the work was done by Elder &
Hudson, by the defendant's direction, and the defendant paid
them $260 for doing it. The ground on which the plaintiff

claims this item, and the evidence in support of it, are un-

satisfactory. The item " for planking up the south wall in

rear, $200," should, I think, be wholly disallowed. Drum-
inond says he agreed with Gruwe to deduct $100 from this

charge, and I think the other $100 should be disallowed.

This is not, in proper sense, extra work. The planking up
was done to keep out the rain, and enable the workmen to

work inside in stormy weather. Gruwe says,
" that when he

and Drummond looked over the bill of extra work, he insisted

that this item should be disallowed." The charge for labor

employed in doing the planking is a trifling part of the whole

charge. The plank which Drummond used, he sold. I do not

perceive any just grounds for sustaining any part of this charge.

The item "for building flue on north wall, &c," is at least

$200 too large, as the wall of the building formed one side of

the flue. Drummond should be allowed for only the brick

required for the front and sides of the flue. He used old

brick taken out of the building pulled down. It is, to say the

least, doubtful whether they were not the property of the de-

fendant. But assuming them to be the property of Drum-

mond, $12 per 1,000 was a large price for them, and at that

rate the building of the flue would not be worth over $252,

and it is doubtful upon the evidence whether it would be

worth that.

These further deductions added together make $560 00

which being deducted from 712 45

would leave - $152 45

There are other items upon which upon the evidence

further reductions should be made, which I do not deem it

important to consider critically with a view to the point now

being discussed, viz. : whether a verdict for the amount of the

award upon just such evidence as has been given on this trial

could be set aside as unsupported by the evidence. If the
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views here presented are correct, it does not appear that

injustice was done to Mr. Druihmond in allowing him only

$2,265.25 for extra Work and materials.

Does it appear clearly, that $1,362.20, charged against him

by the arbitrator for " work not done, and materials omitted,"

was excessive ?

On this question Mr. Dmmmond takes the singular posi-

tion, that for omitted work, by agreement between him and

Gruwe, he did other extra work besides that for which this

suit is brought, and which was accepted as substitute for the

omitted work. The singular position consists, in part, in this,

that the omitted work, according to Drummond's testimony,
was of the value of only - $268 22

while the substituted work was worth ... 638 37

including $200 of damages claimed for "
delaying his work,

by a sale by the defendant of the southerly party wall of 452

Broadway, taking down, setting and furnishing cast-iron

columns 30 days," and without this item to $438.69. Mr.

Gruwe denies the existence of any such agreement, bat testi-

fies that he said to Drummond that the extra work he was

doing would be an offset against the omitted work.

Gruwe testifies that he made out a bill of items of the

omitted work, affixed to them their values, amounting to

$1,362.20, and talked with Drummond about all the items, and

he thinks he gave Drummond a copy of it, but will not be

certain
;
that this was a precise estimate of the work omitted,

and that he handed the originals to Mr. Matthews and Mr.

Drnmmond. A verdict on Gruwe's testimony, given on

this trial, as to the items and value of the omitted work,

finding it to be worth $1,362.20, I think, would not be

Bet aside as contrary to evidence. The only adverse testimony
is that of Mr. Drummond, and in whatever good faith it may
have been given, is quite loose and unsatisfactory. The theory
that he did extra work, not charged as extra work, worth at

least $438.69, as a substitute for omitted work, worth only

$268.22, I cannot accept.

The justice of the award, if the merits were open to in-

vestigation, is not impeached. I understand that the award,
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if valid, is a bar to this action. If held to be valid and a bar,

and on appeal that view should be deemed erroneous, the

court, though reversing the judgment, might be compelled to

award a new trial, if, upon the facts found, the referee should

have reported in favor of the plaintiff. I think, upon the

whole evidence, that the extra work is worth - $2,265 25

and that the value of the work omitted is - $1,362 20

For the balance - - $893 05

with interest to the date of the report, the plaintiff should

have judgment, unless the award is a bar to this action.

If the court should think that it is not, then on the facts

found I do not perceive why judgment should not be given
for the plaintiff for the amount found due, unless he should

prefer a new trial, and to take his chance of recovering more.

I have reached the conclusion, though not without some hesi-

tation, that the award is valid, and a bar to this action.

Judgment for the defendant was entered upon the referee's

report. From the judgment the plaintiff appealed.

H. T. Cleveland, for appellant.

W. D. Hennen, for respondent.

CUARLES P. DALY, Chief Justice. The oath of the arbi-

trator could be waived by the parties ; and, that it was waived

may, I think, be implied from the facts and circumstances of

this case (Browning v. Wheeler, 24 Wend. 259
; Wlnship v.

Jcwett, 1 Barb. Ch. 183
;
.Howard v. Sexton, 1 Den. 44-0

; Dai/ v.

Hammond, 57 N. Y. 483
;
Nason v. Ludington, 8 Daly, 149).

The submission was for the purpose of ascertaining the

amount to be paid under the contract, as there was extra work,

for which an allowance was to be made, and omissions, for

which there was to be a deduction
;
and it is well settled that

such a submission is valid and binding upon the parties (Preset.

<&c. Delaware, i&c. Canal Co. v. Pennsylvania Coal Co., 50

N. Y. 250
,
Scott v. Avery, 5 II. of L. Cas. 811).

In respect to the objection upon which the appellant, main-
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]y relies, that the award was made by the arbitrator, without

notifying the parties of any time and place when and where he

would give them a hearing upon the matter submitted
;
it is suf-

ficient to state, that although this is requisite to the validity of

an award, it may be waived by the parties (El'mendorf v. Har-

ris, 23 Wend. 632), and is waived, where it was plainly the in-

tention of the parties that there was to be no hearing, which,
I think is manifest in this case, as the arbitrator was one of the

architects under whose supervision, by the terms of the con-

tract, the building was erected, and who, it is evident from the

facts, and the conduct of both parties, was relied upon, by each,

as an expert, who was to ascertain, by a personal inspection of

the building, the amount and value of the omissions from the

contract, and of the extra work
;
and having done this, was

then to settle finally between them, how much was to be paid

by Matthews to Drumraond.

Indeed, I am so thoroughly satisfied of the correctness of

the finding of the learned referee, as to the facts and the law,

that I prefer to adopt his opinion, as conveying my own view

of this case, as concisely and as clearly as I could express it in

words.

The judgment given on the report of the referee should

be affirmed.

J. F. DALY and VAN HOESEN, JJ., concurred.

Judgment affirmed.*

* The judgment entered upon this decision was affirmed by the Court
of Appeals January 23d, 1883 (see 91 N. Y. 650).
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Matter of Benson.

In the Matter of EDWARD A. BENSON, an Imprisoned Debtor.

(Decided February 7th, 1881).

The provisions of the Revised Statutes regulating the discharge of debtors

imprisoned on execution, impose on a creditor opposing the discharge the

burden of showing that the proceedings on the part of the prisoner are

not just and fair.

A judgment that the copartnership of which an imprisoned debtor was a

member has been guilty of a fraudulent disposition of their firm property,
does not necessarily preclude his discharge from imprisonment under an

execution on such judgment, if his personal participation in the fraud is

not shown.

APPEAL from an order of this court discharging from im-

prisonment a debtor imprisoned under execution.

The petition of the debtor showed that lie was imprisoned
under two executions against his person issued upon judg-
ments recovered by one Joseph Morris in two actions against
William K. Mowe, Lewis II. Cole, and the petitioner, claiming

damages for fraudulent purchases of goods from the plain-

tiff by the defendants as copartners under the firm name of

Mowe, Cole & Benson. Morris appeared and opposed the

application of Benson for his discharge; and from, the order

granting the discharge, Morris appealed.

S. F. Rneeland, for appellant.

Geo. W. Wingate, for respondent.

VAN BRUNT, J. The petitioner, having been imprisoned
under an execution, presented his petition to this court to be

discharged from imprisonment under the provisions of the

Revised Statutes. Certain evidence was taken in that proceed-

ing, and upon that evidence the court ordered his discharge.
It seems to be conceded that the firm of which the peti-

tioner was a member, made certain fraudulent dispositions of
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its property prior to its failure, and the question involved in

this application is the determination as to whether the peti-

tioner participated in those frauds or not. The appellant
seems to misapprehend the burden of proof upon this issue.

The statute provides that unless the opposing creditor shall bo

able to satisfy the court that the proceedings upon the part of

the petitioner are net just and fair, the court shall order an

assignment and grant a discharge. Every presumption, there-

fore, is in favor of the application, and the opposing creditor

must show by competent proof that the proceedings upon the

part of the petitioner are not just and fair. It is not sufficient

that the opposing creditor should show that the firm of which

the petitioner is a member have been guilty of fraud, but it is

necessary to show that the petitioner himself has participated

in that fraud.

An examination of the evidence in this case fails to estab-

lish that the petitioner Benson was a participant in any of the

frauds which were perpetrated by the firm of which he was a

member prior to its failure, or that he in any manner know-

ingly participated in the fruits of that fraud.

It was urged by the counsel for the appellant that the

judgments in the cases in which the orders of arrest and exe-

cutions were issued, make this question res adjudicata.
Each partner is liable to arrest for the frauds committed by

the other members of the firm, although he may have been

entirely innocent of such frauds.

In the statute regulating the discharge of imprisoned

debtors, the duty is imposed upon the opposing creditor to

show that the proceedings upon the part of the prisoner are

not just and fair. Consequently a judgment, that the firm of

which the petitioner is a member has been guilty of a fraud-'

ulent disposition of its property, does not necessarily preclude
the discharge of one partner, because the statute regulating

such discharges requires evidently personal participation in the

fraud of the applicant in order to justify the court in denying
euch discharge.

I have been unable to satisfy myself upon an examination
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of the testimony in this case that the petitioner was cognizant
of the apparent conspiracy of his copartners to defraud the

persons of whom they should buy goods prior to their failure.

I think, therefore, that the order appealed from discharg-

ing the petitioner should be affirmed with costs and disburse-

ments.

CHARLES P. DALY, Ch. J., and BEACH, J., concurred.

Order affirmed, with costs.

GROCERS' BANK, Appellant, against RICHARD G. MURPHY,

Respondent.

(Decided March 7t.h, 1881.)

The right of membership in the New York Stock Exchange is property,
which a member of the exchange may be compelled to apply towards the

satisfaction of a judgment against him.

APPEAL from an order of this court denying a motion,
inade in proceedings supplementary to execution, to compel a

judgment debtor to apply certain property to the satisfaction

of the judgment.

The plaintiff recovered a judgment against the defendant

on the 18th February, 1880, and execution was immediately
issued to the sheriff of the City and County of New York,
where the defendant resided. Subsequently, the plaintiff,

proceeding under subdivision 2 of section 292 of the Code of

Procedure, procured an order, upon the usual affidavit, re-

quiring the defendant to appear before one of the judges of

this court to make discovery on oath concerning his property,
to be applied toward the satisfaction of the judgment ;

and it

appeared that he owned a seat in the New York Stock Ex-

change. A motion by the plaintiff to compel the defendant to

apply this to the satisfaction of the judgment was denied
;
and

from the order denying the motion, the plaintiff appealed.
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Ten Broeck & Van Orden, for appellant.

Itastus S. Hanson, for respondent.

BEACH, J. If the judgment debtor is alleged to have prop-

erty which he unjustly refuses to apply towards the satisfac-

tion of the judgment, the statute provides this mode of in-

quiry, and upon the fact appearing, the judge may order it

applied, if not exempt from execution, and not earnings neces-

sary for a family wholly or in part supported by the debtor's

labor. If, therefore, the seat in the Stock Exchange is prop-

erty, the plaintiff has a right to its application. The learned

justice below held it was not, and his conclusion is supported

by statements contained in opinions given by the courts of a

sister state, whose expressions are entitled to great respect.

In Thompson v. Adams (Weekly Notes of Cases, Vol. 7,

No. 18), plaintiff claimed to be the equitable owner of the

seat of a deceased member, in the Philadelphia Stock Ex-

change, he having advanced the money for its purchase, the

debt being unpaid. He therefore demanded the whole pro-
ceeds of sale, or to share equally with creditors who were

members of the board. The court held the moneys applicable,

first, in payment of indebtedness to members, which exhausted

the fund. ELCOCK, J., before whom the case was tried, said,
u a seat in the board is a species of property, incumbered with

conditions. It is not a matter of absolute purchase, for it

never was freed from the conditions and duties of the con-

stitution and by-laws." Upon appeal the court say:
" The

seat is not property in the eye of the law
;
it could not be

seized in execution for the debts of the members."

In Pancoast v. Gowen (Weekly Notes of Cases, Yol. 7,

No. 29), the question before the court was whether or not the

peat could be reached by an attachment execution, and it was

held, it could not be levied upon, under that process ora^. fa.
The above cases are somewhat fully quoted to show that the

question of the seat being property, was not directly before

the court, for decision, in either. The first related to the dis-

position of the proceeds of sale, and the second to the power
of certain process to reach the property.
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In R'dtei'band v. Baggett (42 Super. Ct. 556), Hyde v.

Woods (4 Otto, 524), and In Matter of Ketcham (Daily

Register, February 9th, 1880), the point was clearly involved.

These adjudications decide the seat to be property, and con-

sequently applicable to debts. Justice CHOATE'S opinion Jn
re Ketcham, supra, exhausts the subject, and little, if aught,
can be added here. The learned court below suggests, as one

reason for its conclusion, that the right of membership, the

privilege, seat, or whatever else it may be termed, does not

fall within any definition of property. This may be so, and

still, if the modes of doing business, in the present time, have

given rise to property rights, bearing no similarity to those

heretofore existing, and consequently undefined, the law under

which the question at issue arises will still apply to them, if

upon investigation they are found to possess qualities and

characteristics common to recognized subdivisions of property.

The controlling feature appurtenant to a seat in the Stock Ex-

change, Is that it may be bought and sold subject to the rules

of the association, and in case of the owner's death a sale is

made by the exchange and the proceeds distributed. Herein

exists the difference between it and membership of a social

club. The latter can neither be bought nor sold. It has no

general value, or marketable quality. There is no provision

for transfer, and nothing remains after a member's death. It

is in itself but a purely personal right dependent upon election

and terminated in every way by demise. There is but one

condition common to both, the necessity for an election. In

the former, one desiring membership, and acceptable to the

committee on admissions, pays money for the seat, which

thereafter represents whatever sum was needful for its pur-

chase. That amount is withdrawn from the assets of the

purchaser, and, if the conclusion of the court below is correct,

lias been, without warrant of law, so changed in character, as to

be relieved from the obligation resting upon all property, to

wit, liability to creditors of its possessor. If such a result

may be attained, the effort of active imagination cannot cir-

cumscribe the associations human ingenuity will produce, to-

thus transmute veritable assets, into intangible, and yet most
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substantial and valuable shadows. Thus would follow the

nullification of the legal principle which makes the debtor's

possessions liable to his creditors, and honest claimants would

be remediless, because of the inefficiency of a statute enacted

to facilitate the collection of just demands. There may be

minor difficulties in the practical application of the statute,

but these in my opinion are easily surmounted. Probably an

order appointing a receiver, containing directions for the judg-
ment debtor to do whatever may be deemed needful to trans-

fer the seat, under the rules of the exchange, would accomplish
the result sought. This, however, is properly within the

province of the court below. The right existing, the law is

sufficiently comprehensive and powerful for its enforcement.

The order must be reversed with costs.

CHAELES P. DALY, Ch. J., concurred.

VAN BRUNT, J., dissented.

Order reversed, with costs.

SIMON AUERBACH, Respondent, against MARCUS MARKS et al.,

Appellants.

(Decided April 4th, 1881.)

Goods having been replevied in an action therefor against the assignors and

assignee in a general assignment for the benefit of creditors, they, to pro-

cure the return of the goods to them, gave the requisite undertaking for

the deliver}' of the property to the plaintiff in replevin, if such delivery

should be adjudged, and for the payment to him of such sum as might
be recovered against them in the action. Upon trial of the replevin suit,

the complaint was dismissed as against the assignee, but judgment for

the delivery of the goods or their value was recovered by the plaintiff

against the assignors ; execution upon which was returned unsatisfied.

Held, in an action upon the undertaking against the sureties therein, that

they were not entitled to show, as a defense thereto, that the property
when replevied was in the sole possession of the assignee, and that they

executed the undertaking only on his behalf and to procure a return of

the property to him.
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APPEAL from a judgment of this court entered upon the

verdict of a jury by direction of the court.

The action was brought upon an undertaking given to ob-

tain the return, to the defendants in a replevin suit, of the

property replevied. The replevin suit was commenced by
Simon Auerbach, the plaintiff in this action, against Samuel

M. Jacoby and Simon Batt, composing the firm of Batt &
Jacoby, who had made a general assignment for the benefit of

creditors, and Elias Goodman, their assignee. The property
claimed was taken by the sheriff, but was returned upon the

delivery to him of an undertaking executed for that purpose

by Marcus Marks and Edward Marks, the defendants in this

action, as sureties
; by which undertaking, after reciting the

taking of the property by the sheriff, and that the defendants

were desirous of having it returned to them, they bound them-

selves "for the delivery of the said property to the plaintiff,

if such delivery shall be adjudged, and for the payment to him
of such sum as may, for any cause, be recovered against the

defendants in this action."

At the trial of the replevin suit, the complaint was dis-

missed as to the defendant Goodman, the assignee, with costs,

and a verdict was rendered for the plaintiff against the defend-

ants Jacoby and Batt, upon which a judgment was entered
*' that the plaintiff, Simon Auerbach, recover of the defend-

ants Samuel M. Jacoby and Simon Batt the possession of the

personal property described in the complaint, or $423, the

value thereof, in case a delivery of said property cannot be

had; and also that the plaintiff recover of said defendants

Batt & Jacoby $121TW> costs," &c. No delivery of the pro-

perty to the plaintiff was had, and an execution issued upon
the judgment was returned unsatisfied.

The plaintiff thereafter brought this action against the

sureties in the undertaking, alleging in his complaint the facts

above stated. The answer of the defendants alleged that at

the time of the commencement of the replevin suit the pro-

perty replevied was in the sole possession of Goodman, the

assignee ;
that they executed the. undertaking at his request,
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and in his behalf, and to procure a return of the property to

him, and not otherwise
;

that the property was thereupon
returned to Goodman, and that neither Batt nor Jacoby had

any interest in or possession of the property at the time of the

commencement of the replevin suit
;
and they claimed that,

no judgment having been recovered against Goodman, their

liability ceased. At the trial, evidence offered by the defend-

ants of the facts set up in their answer was excluded, and a

verdict directed for the plaintiff, upon which judgment in

favor of the plaintiff was entered. From this judgment the

defendants appealed.

Blumenstiel & Hirsch, for appellants.

Meyer Auerbach, for respondent.

CHARLES P. DALY, Chief Justice. The defendants were

not entitled to show that at the time of the commencement of

the suit the property replevied was in the possession of Good-

man, and that they executed the undertaking on his behalf

only. The latter part of the offer was, in effect, to contradict

the recitals in the undertaking, which they were estopped from

doing (Decker v. Judson, 16 N. Y. 439) ;
and the fact that

Goodman had the property in his possession when the suit was

brought, was immaterial. When the undertaking was entered

into by the defendants the property was in the possession of

the sheriff. The undertaking recites that the sheriff had

taken it as empowered by the proceedings instituted
;
that the

plaintiff claimed that it should be delivered to him
;
that the

defendants were desirous that it should be delivered to them,
aui that in consideration of the delivery of it to them, the

defendants in this action bound themselves for the delivery of

it to plaintiff, if a delivery of it to him should be adjudged,
and for the payment to him of such sum as might, for any

cause, be recovered against the defendants in the action.

The fact that no cause of action was established against the

defendant Goodman, and that the complaint was dismissed as

to him, does not discharge the defendants from their obliga-
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tions. They became bound for the delivery of the property to

the plaintiff, if a delivery of it to him should be adjudged, and

the result of the action was that it should be delivered to him
;

and in case a delivery could not be had, that then he should re-

cover the value of it, $423, with interest, out of the personal or

real property of the defendants Jacoby and Batt. The sheriff's

return showed that he could not find the property to deliver to

the plaintiff, nor any real or personal property of the defend-

ants Jacoby and Batt out of which to satisfy the judgment.
In consequence of the undertaking, the property was re-

turned to all of the defendants, Jacoby, Batt and Goodman.

This is inferable from the language of the instrument, the

recitals in effect being that they, Jacoby, Batt and Goodman,
were desirous of having it returned to them

;
and that in con-

sideration of the return of it to them, the defendants in this

action became bound, &c.

The complaint avers that upon the execution of the under-

taking, the property was thereupon returned to the defendants

in the action. The answer avers that it was returned to Good-

man. The necessary effect of the execution of the undertaking
was the delivery of it to the defendants in this action, and if

the defendants in this action were entitled to show that it was

returned to Goodman, which, in connection with other facts,

I think might have been shown, they made no offer to show it.

They became bound for the delivery of the property by each

and all of the defendants if a delivery of it to the plaintiff was

adjudged, and it does not discharge their liability that the de-

fendant Goodman was released from any obligation to deliver

it by a judgment in his favor. They still remained bound for

the delivery of it by the other defendants. All that occurred

was a dismissal of the complaint as to Goodman, the only effect

of which was to entitle him to costs. It in no way affected

the plaintiff's right to the property. Goodman claimed in his

answer that the property be returned to him
;
but the court

did not award a delivery of it to him, but on the contrary, a

delivery by the other two defendants to the plaintiff. As

respects him, therefore, it must be regarded simply as a judg-

n.cnt that he did not wrongfully detain it, and such a judgment
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does not entitle a defendant to a return of the property, for it

in no way affects the ownership or title of the property (Angell

v. Hollister, 6 Trans. Ct. of Ap. Rep. 209, 210; Bemus v.

Beekman, 3 Wend. 667
;
Pierce v. Van Dyke, 6 Hill, 613).

Where there are several defendants the court may adjudge
the return of it to one of them and refuse it to others, or may
award it to all of them, or part to one and part to another, or

to the plaintiff, as the rights of the parties shall appear (Wells

on Replevin, 478, 481, 482) ;
or judgment may be given for

a defendant on the ground that he did not take or wrongfully

withhold, where he came into possession of it for a lawful

purpose or in good faith by delivery from the wrongdoer, in

which case no return of the property is awarded to him (Ely v.

Ehle, 3 N. Y. 509, 510) ;
which would seem to have been the

case here, from Goodman's answer that the property came

into his possession as an assignee for the benefit of creditors.

The action of replevin is found upon a tort. It is brought

by a party entitled to property against those in possession of it

who have wrongfully taken or wrongfully withhold it, or who

wrongfully conceal or put it out of their possession to defeat

the suit. Where there are several defendants sued as wrong-

doers, each may set up a separate defense
;
each may claim

exclusive title to the property, or set up any matter in defense

without reference to the pleading or defense of the other ; and

judgment may be given in favor of one and against the others,

or judgment may be for both parties (Wells on Replevin, 16,

21). Thus a defendant may succeed and not be entitled to a

return, for a return of the property is ordered only when it

appears just.

If the rule were, as the appellant contends, that the sureties

are not liable unless judgment is recovered against all the de-

fendants and they are all required by it to make delivery to

the plaintiff, then the death of one of the defendants would

discharge the sureties altogether, for the cause of action in re-

plevin being regarded as in the nature of a tort, the death of

one of the defendants abates the action as to him, though not

as to the rest (Lahey v. Brady, 1 Daly, 443
; Hopkins v.

Adams, 5 Abb. Pr. 351
;

Webbers v. Underbill, 19 Wend.
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447), and the effect would be, if the appellant's construction

were adopted, that the plaintiff's suit would go on as respects

the other defendants deprived of the security by virtue of

which the defendants got the property delivered to them
;
that

the plaintiff would then lose a security that the statute meant

for his benefit if he recovered and failed to get his property or

the value of it, a result the statute did not intend
;
and that

construction should be adopted which will beneficially carry

out what the statute intended in respect to the party for whose

indemnity, in the event of recovery, the instrument is given

(Ho/man v. Etna Ins. Co., 32 K Y. 413; Archibald v.

Thomas, 3 Cow. 284
; Wright v. Williams, 20 Hun, 323

;

Marvin v. Stone, 2 Cow. 781).

The sheriff was bound to deliver the property to the de-

fendants upon their giving an undertaking in the form pres-

cribed by the statute (Code of 1870. 21]), which was the

undertaking here given, and which, under the appellant's con-

struction, would be discharged or of no avail to the plaintiff if

one of the defendants should die pending the suit. The plaintiff

could get his judgment for the return of the property against

the other defendants, but without the security for his indemnity
that the statute meant he should have, if the property, instead

of being delivered to him in the action upon the undertaking

given by him to the sheriff, is delivered by the sheriff to the

defendants upon the undertaking which gives them the right

to have it delivered to them.

What the sureties undertook was to be bound for the de-

livery of the property if delivery of it should be adjudged to

the plaintiff, and the payment of such sum as might be awarded

against the defendants. The argument is that the sureties

agreed to be bound if all the defendants failed to deliver it.O
The answer is that one of the defendants was relieved from

delivering it by the judgment of the court. In the language

of the undertaking, a delivery of it by him was not adjudged,

but it was adjudged that it should be delivered to the plaintiff

by the other two defendants
;
and it is for their failure to de-

liver or pay the sum recovered, if the property was not de-

livered, that the defendants arc answerable.
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It is probably the fact that the judgment, in respect to

Goodman, was erroneous in point of form. The averment in

the complaint was that the other two defendants, Jacoby and

Batt, became wrongfully possessed of the property, and trans-

ferred it to Goodman, who wrongfully detained it. Jacoby
and Batt deny any wrongful taking of it by them, and aver

that they purchased it from the plaintiff, and Goodman avers

that he became lawfully possessed of it as the property of

Jacoby and Batt, under an assignment made by them to him,
for the benefit of creditors

;
and that he was lawfully entitled

to it as such assignee. To maintain the action upon these

issues it was incumbent upon the plaintiff to establish a wrong-
ful taking of the property by Jacoby and Batt

;
and to.sustain

the action against Goodman, which was predicated upon a

wrongful detention of the property on his part, it was neces-

feary to show a demand of it from him, and that he refused to

deliver it to the plaintiff. This being proved, the judgment,
would then have been generally that the defendants deliver it

to the plaintiff. If no demand of it had been made of Good-

man he would have been entitled to a judgment for his costs,

and the property would have been adjudged to the plaintiff,

with costs against the other defendants. If the property had

been delivered to the plaintiff upon the undertaking given by
him, it would have been an easy matter, in this way, to have

adjusted the rights and obligations of the respective parties.

The property could have been adjudged to the plaintiff in a

judgment against the defendants Jacoby and Batt
;
and the

action dismissed as against Goodman, with costs, for the want

of a demand of it from, him
;
or if he after demand had re-

fused to deliver it to the plaintiff, it could have been adjudged
to the plaintiff, with costs against all the defendants

;
but the

property having been delivered to the defendants upon the

undertaking given by them to the sheriff, it was to be regarded
as in the possession of all of them

;
and as all that we know

from the record is simply that the action was dismissed as to

Goodman, the conclusion must be that it then remained in the

possession of the other two defendants, against whom judg-
ment was rendered.

VOL. X. 12
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We do not know whether a demand of it from Goodman
and a wrongful refusal by him was proved or not. If it was,

the judgment should have been against him
;
or if not. and it

had appeared that he came innocently into the possession of

it, the judgment should have been that the plaintiff recover

the property from all the defendants
;
that a delivery of it be

made by them to him, or if not delivered that the plaintiff

recover the value of it, to be made out of their personal or roal

property ;
and that Goodman recover his costs, upon the delivery

of the property to the plaintiff ;
for replevin differs from other

actions in this respect, that judgment may be given, as the

rights of the parties happen to be in respect of the property,
in the condition, situation or status that it is at the time of the

trial and the rendition of the judgment (Wells on Replevin,
c. 15, 136

; Buckley v. ^icUey, 12 Nev. 428).

I think it very probable that a state of facts might have

been shown by proving what occurred in the trial of the action

against Jacoby, Batt and Goodman that is, the evidence that

was given, upon which the judgment in the action was founded

which would have shown that no recovery could be had

against the sureties upon the undertaking on the ground that no

liability on their part could arise from the want of a proper judg-
ment and proper proceedings under it. But this was for the

defendants to show. All that we have before us is the record

in the action against Jacoby, Batt and Goodman, which the

plaintiff gave in evidence
;
and all that that proves is that the

property was delivered to the defendants in that suit upon the

undertaking given by the defendants in this
;
that the suit was

dismissed as to Goodman, which relieved him from the obli-

gation of delivering the property, and that a delivery of it by
the remaining defendants to the plaintiff was adjudged. The
defendants saw fit to rest their case upon the evidence given

by the plaintiff instead of putting in evidence exactly and fully

what occurred in the action against Jacoby, Batt and Goodman.

All questions determined in the replevin suit are res adjudi-

catse, and cannot be inquired into in a suit upon the bond
;
bnt

matters not settled or disposed of in that suit may be (Wells
on Replevin, 447, 448, and cases there cited).
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It is the defendants' own fault, therefore, if a state of facts

that might have been inquired into could have been shown,
which would have established that there had not been such a

judgment, and the proper proceeding under it, as the law

requires, to charge the sureties for the failure to deliver the

property adjudged to the plaintiff, or to pay the value of it, as

fixed at the trial, on the facts before the court below. The

judgment, in my opinion, was right, and the only one that

could be given, and it should be affirmed.

J. F. DALY, J., concurred.

VAN HOESEN, J., concurred in the result.

Judgment affirmed.

JOHN F. BRIGG et al., Respondents, against THE CENTRAL
NATIONAL BANK OF THE CITY OF NEW YORK, Appellant.

[Decided April 4th, 1881.]

The plaintiff deposited with the defendant, a bank, for collection, a check

drawn by a third person upon a bank in another state. The drawee

being the collecting agent of the defendant for that state, the check was
sent to it by the defendant for collection. By arrangement between the

two banks, collections for the defendant were credited to it by the other

bank in a collection account, \v uieh was settled weekly, and the total

amount due on such settlement remitted. Upon receipt of this check by
the drawee the amount of it was accordingly credited to the defendant in

the collection account and charged to the drawer in his account with the

drawee. On the next day, before the time for the weekly settlement

with the defendant* the drawee suspended payment. Held, that the trans-

action amounted to a payment of the check by the drawee to the defend-

ant, and that the defendant was liable for the amount of it to the

plaintiff.

APPEAL from a judgment of this court entered upon the

verdict of a jury rendered by direction of the court.

The facts are stated in the opinion.
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George A. Strong, for appellant.

Blumenstiel & Hirsch, for respondents.

CHARLES P. DALY, Chief Justice. The judgment should

be affirmed. The appellant claims that this is an action for

money had and received, and cites The People v. The Mer-

chants', &G. Bank of Troy (78 N. Y. 269), as authority for

the proposition that an action for money had and received

cannot be sustained unless the money was actually received,

either by the defendant or through his agent ;
in respect to

which, in the present case, it is sufficient to say what was said in

the case that the appellant cites of People v. Merchants', &c.

Bank, that "all the facts are set forth in the complaint, and

that if they disclose a good cause of action, the plaintiff may
recover, notwithstanding he may have assigned an insufficient

ground of recovery." The grounds assigned for a recovery by
the plaintiff are the facts stated in his complaint, and if they
constituted a cause of action, it is wholly immaterial whether

the action is called an action for money had and received or

what name is given to it.

The facts substantially stated, and which have been proved,
are that the plaintiffs deposited with the defendants for collec-

tion a check for $010.97, drawn by O. W. Haines on the First

National Bank of Newark, New Jersey ;
that the defendants

forwarded the check to that bank, which bank was then, and

had been for fifteen years, the defendants' collecting agent of

checks, drafts and other commercial paper, in New Jersey.

The National Bank of Newark, on receipt of the check, charged
it against the account of the drawer, and as they kept a collec-

tion account with the defendants they credited the defendants

with the amount of the check, in that account, as a cash item,

in pursuance of an arrangement made between the two banks,

by which checks, drafts and commercial paper, when collected,

were credited to the defendants in a collection account, which

was settled every Tuesday by the Newark bank, and the amount

collected remitted to the defendants by draft. When tho

Newark bank charged the check to the drawer's (Haines') ac-
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count, bis account had been overdrawn
;
but he had been in the

habit of so overdrawing, having done so some thirty times

during the nine months preceding, and in this instance he made

good the overdraft, and the check was returned to him as a

paid voucher. On the day after the check was charged to his

account and credited by the bank to the defendants' collection

account, the Newark bank failed and passed into the hands of

a receiver.

The charging of the check by the Newark bank to the

drawer's account, and crediting the amount of it in the collection

account kept with the defendants, was a payment of the check

by the bank to the defendants as effectually as if the bank had

paid it in money over their counter. In Eyles v. Ellis (

Bing. 112), the defendant had been directed by his creditor

to pay a certain sum in a bank where they both kept accounts.

The defendant accordingly directed the bank to transfer that

amount from his account to the credit of the plaintiffs account,

which was done, and the bank failed before the plaintiff knew
of the transfer. The court held that this was a payment of

the amount to the plaintiff ;
that although no money was trans-

ferred in specie, it was an acknowledgment by the bank that

they had received that amount for the plaintiff ;
that the plaint-

iff might then have drawn for it, and the bank could not

'have refused to pay his draft. This was a case of money paid
into a bank. Bolton v. Richardson (6 T. R. 139), was a case

of money to be drawn from one. A. held B.'s check on a bank

where each had an account. On presenting the check, the

amount of it was transferred from B.'s account with the knowl-

edge of both parties. The bank failed before the check fell

due
;
and it was held that this was a payment of the check.

In First National Bank of Jersey City v. Leach (52

N. Y. 352), it was held that the certifying of a check by a

bank in which the drawer had funds to meet it, where the bank

within an hour or so failed, operated as a payment of the

check between the parties.

I see nothing to distinguish this case from those above cited.

It is simply the presentation of a check to a bank by a person

entrusted with the collection of it, where both he and the
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drawer have accounts in the bank, and where the bank, in-

stead of paying the check in so much money, simply charges

the amount of it against the account of the drawer and credits

the amount to the account of the collector, returning the check

to the drawer as collected and paid.

As between the defendants' bank and the Newark bank,

this mode of collecting by placing the amount to the defend-

ants' credit and settling the collection account every Tuesday
had been in use from the year 1876, the time of settlement

before that being every ten days ;
and when this amount was

transferred from Haines' account, and credited in the account

of the defendants, the check was paid as effectually as if the

amount of it had been handed to the receiving teller of the

defendants' bank in national currency.

The plaintiffs have no claim against the Newark Bank

(Commercial Bank ofPennsylvania v. Union Baiik ofNew
York, 11 N. Y. 211). It was their agent for the collection of

the check. It did what it and the defendants regarded as the

collection of it, and if the defendants did not get the proceeds,

in consequence of the Newark bank's suspending payment, it

was owing to the business arrangement between the two banks

by which collections made were credited to the defendants,

and the collection account settled every Tuesday, and but for

this arrangement, which was for the convenience of both

banks, the money could have been drawn upon the presenta-

tion of the check, for the Newark bank met all its engage-
ments that day up to the close of business hours. The plaint-

iffs, as I have said, can maintain no action against the New-

ark bank to recover from it what they have never received

the amount of the check. The defendants, on the contrary,

are creditors of that bank to the amount of it, and have already

received a dividend upon it from the assets of that bank.

When the Newark bank stopped payment and went into the

hands of a receiver, it owed the defendants a balance of

$5,976.22 ;
and the defendants filed and proved claims before

the receiver for that amount, as expressed in the claim for

collecting sundry accounts in respect to which the defendants

were acting as agents, and upon tho claims so tiled, a dividend
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was declared of 8 per cent., TO per cent, of which the de-

fendants had received at the time of the trial.

The judgment should be affirmed.

J. F. DALY and VAN HOESEN, JJ., concurred.

Judgment affirmed.*

HENRY BROOKS, Respondent, agaitist WILLIAM C. CONNER,
SHERIFF OF THE CITY AND COUNTY OF NEW YORK,

Appellant.

(Decided April 4th, 1881.)

A warrant of attachment against an absconding debtor was levied by the

sheriff upon certain goods which had been in the possession of the

debtor, among them, articles claimed by the plaintiff as samples which he

had consigned from London to the debtor in New York, and from which,

as samples, sales were to be made by the latter of the plaintiff's goods.

Held, in an action against the sheriff for such alleged wrongful taking,

that upon the question of identity of the goods shipped by the plaintiff

with those levied on by the sheriff, the entry by the consignee in the

custom house at New York, and the invoice filed by him, upon which ho

obtained possession of the goods, were admissible in evidence as part of

the resgentai, even though irregular or defective in respect of the require-

ments of the customs laws
;
and a question to a witness upon the same

issue, whether the numbers he found upon the goods were also the num-
bers referred to in the invoice already in evidence, was not objectionable,
as it was confined to a comparison between the numbers which the jury

might themselves have made.

A demand of the consignee, for which he might have had a lien on the

goods, was adjusted and settled between him and an agent of the plaint-

iff. Held, that although this was, so far as the sheriff was concerned, a

transaction between third parties, proof of it was admissible against him
us showing the plaintiff's right to possession of the goods as well as his

title to them.

* The judgment entered upon this decision was affirmed by the Court

of Appeals, May 30lh, 1882 (see 89 N. Y. 182).
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Where a demand for property is refused solely on the ground that the prop-

erty belongs to a person other than the one on whose behalf the demand is

made, without objection to the authority of the person making the de-

mand, and no question of such authority is raised on the trial of an action

brought in consequence of such refusal, the question cannot be consid-

ered upon appeal from the judgment.

APPEAL from a judgment of the general term of the Ma-
rine Court of the city of New York, affirming a judgment of

that court entered on the verdict of a jury.

The action was brought to recover for an alleged wrong-
ful taking and detention of goods of the plaintiff. The defen-

dant, as sheriff of the city and county of New York, proceed-

ing under an attachment against the property of one Henry
M. Franklin, had levied upon the goods in question, which,
with other property, had been in the possession of Franklin.

Other facts are stated in the opinion.

At the trial, the jury found for the plaintiff, and judgment
in favor of the plaintiff was entered on the verdict. From the

judgment the defendant appealed to the general term of the

Marine Court, which affirmed the judgment; and from this

decision the defendant appealed to this court.

Vanderpoel, Green <& Gaming, and Carlisle Norwood,

Jr., for the appellant.

//. G. Bate/letter, for respondent.

J. F. DALY, J. The evidence was sufficient to warrant

the finding of the jury, and there does not appear to be any
error in the rulings or the charge. Plaintiff, residing and

doing business in London, England, consigned to Henry M.
Franklin at New York, certain goods as samples, from which

to make sales on commission. The main question in the case

was the identity of those goods with property seized by the

sheriff. The proof showed : 1. The consignment on June 25th,

1874, to Franklin under the personal supervision of plaintiff,

who identifies the goods shipped as the articles set forth in an

invoice copied from his books and produced in evidence with-
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out objection ;
2. An invoice produced from the files of the

New York Custom House, which is a copy of that referred to

in plaintiff's testimony, together with the original entry of the

goods by Franklin on July 16th, 1874, as imported per steamer

Celtic from Liverpool ;
3. After the seizure by the sheriff,

on December 26th, 1875, Thomas L. Barnett, the plaintiff's

agent, took an inventory of these goods in Franklin's store,

identifying them by a comparison of the trade numbers stamped
on each article and the numbers referred to in the invoice and

from the style of the goods. The goods in the inventory made

by witness appear to be of the same kind as those specified ia

the invoice.

The trial judge left to the jury the question whether these

goods belonged to plaintiff or to Franklin. He was asked to

charge that if the plaintiff allowed this property to remain in

the possession of Franklin and allowed him to deal with it as

his own, he is estopped from any right or title in the recovery.

There was no evidence to show that the plaintiff had assented

to any such disposition of the goods by Franklin, or had parted
with his title. The judge refused to charge as requested, but

stated that "
it is a very strong circumstance for the jury to

take into consideration." His refusal was not error.

The defendant objected to the introduction of the invoice

and entry from the files of the custom house as irrelevant

and incompetent. The plaintiff was entitled to show the whole

transaction by which these goods came into Franklin's posses-

sion at New York from the plaintiff in London, and the entry

by Franklin at the custom house with the invoice produced
and filed by him there with his entry were admissible as part
of the res yestcB. Any act of Franklin in getting the goods
that plaintiff had shipped, might be shown, even if the act

were not done in pursuance of the customs statutes or regu-
lations. It was not necessary to show that the entry by Frank-

lin was in conformity with law, or that the invoice he filed

was regular. The evidence was not offered to prove a record,

but the act of Franklin, and the papers were relevant and com-

petent for that purpose, there being no question that the entry

was Franklin's act, done for the purpose of getting possession
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of the goods. The defendant's objection to the entry was that

"it purports to be a declaration by Franklin and is not bind-

ing against defendant in any way." It was signed by Frank-

lin.

Regarding the entry and invoice filed with it in this light,

it is of no consequence that the invoice was irregular or defec-

tive as to the oath or certificate taken and attached to it at the

place of exportation. If Franklin obtained possession of the

goods shipped by plaintiff, on this invoice and entry, the evi-

dence of the fact was competent arid relevant with other facts

to establish the delivery to him of plaintiffs goods. The de-

livery commenced with the shipment of the goods at Liver-

pool and ended with their arrival at Franklin's store in New
York, and proof of the processes by which this was accom-

plished was competent evidence of the fact of delivery.

Just prior to the seizure by the sheriff the plaintiff's agent
Mr. Barnett called on Franklin in reference to the transfer of

the consigned goods to other parties (Howard, Sanger & Co.).

Mr. Barnett was allowed (under defendant's objection that the

evidence was irrelevant and immaterial) to state the conver-

sation between himself and Franklin. The evidence given was

relevant and material, and showed that plaintiff through How-

ard, Sanger & Co. had discharged the only claim made by
Franklin against the goods or the plaintiff, viz : a claim for

seventy or eighty dollars for expenses incurred advertising
and incidental expenses. This transaction, i. e. the adjustment
and settlement of Franklin's demand, for which he might have

a lien on the goods, was necessarily a transaction between third

parties, so far as the sheriff was concerned, but, like the orig-

inal consignment and delivery to Franklin, was competent and

material to show plaintiff's right to possession of the goods as

well as his title in them. The witness Barnett was as compe-
tent to prove this transaction as Franklin would have been

;

and the objection on which appellant lays great stress in his

points, namely, that admissions or declarations of Franklin as

to the ownership of the goods were thus allowed and were

hearsay, is not tenable. Defendant attempted to prove declara-

tions of Franklin to his own attorney at other times as to the
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ownership of the goods, but this was an entirely different mat-

ter, and such declarations were properly excluded.

The case does not show that defendant sought and obtained

a ruling on the admission of the schedule of prices proved by
the witness Baruett. The only exception taken was to the

witness being allowed to answer whether he was acquainted
with the London prices. The witness Hoff afterwards testi-

fied to the value of the goods in the New York market. He
stated it to be 612.89. The jury gave a verdict for less than

half this amount.

The exception taken by defendant to the question put to

the witness Barnett as to whether the numbers he found on

the goods
" were also the numbers referred to in the invoice"

was not well taken, as the evidence was clearly confined to a

comparison, made by the witness, between these numbers.

The jury might have made the comparison. The witness did

not assume to have any other knowledge of identity between

the invoiced goods and those he inventoried and there was no

room for inference on the part of the jury that his testimony
went further than the mere statement of the fact of similarity

in the numbers.

A demand for these goods was made of the sheriff before

the action. The demand was made by the plaintiff's attorney
and was verbal. The sheriff refused to deliver because "

it

was claimed the goods belonged to Henry M. Franklin and

that he had seized them as belonging to him." No question
of the attorney's authority to make the demand was raised and

the refusal was put on a ground which made it unnecessary
to produce evidence of authority (Tuttle v. Gladding, 2 E. D.

Smith, 157). No question of authority was raised on the

trial, and it cannot be considered here.

The judgment should be affirmed.

CHARLES P. DALY, Ch. J., and VAN HOESEN, J., concurred.

Judgment affirmed, with costs.
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MARY A. BROWN, Appellant, against HORACE K. THURBEK et

al., Respondents.

(Decided April 4th, 1881.)

An action may be maintained by a married woman, even in a court having
no equity powers, upon a cause of action transferred to her directly by
her husband. %

Part of the subject matter of a conveyance was described as "all book ac-

counts, bills receivable, judgments, claims and demands whatsoever,

due or belonging to
"
the grantor. Held, that this included a claim on

which a suit by the grantor was pending, and which was expected to

ripen into a judgment.

Under a stipulation, unqualified in its language, that the testimony of a

witness upon a former trial may be read in evidence, no objection to tho

admissibility of such testimony can properly be entertained.

After the dismissal, by the general term of the Marine Court of the city of

New York, of an appeal by defendants from an order continuing an ac-

tion in the name of an assignee of the plaintiff, it is erroneous for the gen-
eral term of that court, on a subsequent appeal by the defendants from

a judgment in the action, to reverse such order, and to reverse the judg-
ment on account of supposed error in making that order; although, it

seems, on an appeal to the Court of Common Pleas from the judgment,
a review of the order which dismissed the appeal might have been had.

APPEAL from an order of the general term of the Marine

Court of the City of New York, reversing a judgment of that-

con rt entered upon the verdict of a jury, and directing a new
trial.

The action was brought by Arthur A. Brown to recover

damages for the alleged conversion by the defendants of six

barrels of stock ales, the ownership of which was claimed by
Brown, but which, being in tho possession of a dealer in liq-

uors named Michael Ilealy, were levied upon and sold under

an execution issued on a judgment recovered by the defen-

dants in this action against Ilealy. Upon the trial of the ac-

tion the jury found a verdict for the plaintiff, but on appeal
from the judgment entered in his favor, it was reversed and a

new trial ordered. The new trial also resulted in a verdict for
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the plaintiff, but the judgment for him was again reversed on

appeal and another trial directed. After the second trial the

plaintiff died, and the action was continued in the name of his

wife, Mary A. Brown, as his assignee. At the third trial, the

jury again found a verdict for the plaintiff, and a judgment in

her favor was entered thereon. The def.endants appealed from

the judgment to the general term of the Marine Court, which

reversed the judgment, and again ordered a new trial. From
this decision the plaintiff appealed to this court.

VAN HOES EX, J. This case was carefully tried by the ex-

perienced justice who presided at the trial term of the Marine

Court, and there are no errors which I have been able to dis-

cover in his charge or in his rulings during the trial. He

clearly stated to the jury the questions of fact on which they
were to pass, and the rules of law applicable to the facts. I

can find nothing in the case to justify the assertion of the

respondent that questions of law were submitted to the jury
for decision. Counsel for both parties felt it to be their duty
to present, at the close of the evidence, a long-drawn-out series

of prayers for instructions, but the gist of most that was valu-

able in them is found in the concluding words of Justice Mc-

ADAM'S charge :
" Let me repeat, that if these ales were to

form part of Healy's stock in trade as a retail dealer, and were

to be used or sold by him, as he used and sold other portions
of his stock, the plaintiff cannot recover. I cannot make my-
self understood auj' plainer than that."

That was the simple question which the jury was to decide,

and which it did decide in favor of the plaintiff, who is now
before this court as the appellant. The verdict of the jury
has been reviewed by the general term of the Marine Court,

and has been declared by that tribunal whose decision upon
the matter is final not to be against the weight of evidence.

The judgment of the trial term was reversed, and a new tiial

ordered, not because the verdict was not supported by the evi-

dence, but because of some supposed errors of law found in

the case. It is said by the respondent that there was abso-

lutely no evidence to support the verdict, and that upon the
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nncontroverted facts the court should have directed a verdict

for the defendant. In answer to this, it may be observed that

three juries have, at different times, found for the plaintiff,

and that the court below, both at special and at general term,
has refused to disturb the verdict as against the weight of evi-

dence. After a careful reading of the evidence, I have been

led to the conclusion that there is enough to sustain the ver-

dict, though had the case been submitted to me, I should prob-

ably have decided in favor of the defendant. A strong im-

pression has been left upon my mind that the unspoken

understanding between Brown and Healy was that Healy

might sell the ales as his trade required, and pay for them
from time to time, as he retailed them to his customers. But

if I should so hold, I should be compelled to reject as unwor-

thy of credit evidence which the jury had a perfect right to

believe and to found their verdict upon. It cannot be said

that the verdict is wholly unsustained by evidence.

We are then to examine the case in order to ascertain if any
errors of law were committed in the court below which re-

quired the reversal of the judgment rendered at the trial term.

The principal reliance of the respondent appears to be on the

point that Mary A. Brown, the plaintiff, could not acquire by
a conveyance directly to her from her husband any title to the

subject of this action, or to any other property whatsoever,
which a court of law without equity powers could either assist

her in establishing, or regard otherwise than as void. Whilst

J'o is compelled to admit that the courts of New York have

taken cognizance of actions in which the wife has sued to

recover upon a claim assigned to her by her husband without

the intervention of a trustee, the counsel for the respondent
contends that such actions have been maintained only by courts

possessing equity powers, and that a court with common law

jurisdiction merely is now, as it was before the changes in our

legislation, compelled to pronounce null and void any convey-
ance made by the husband directly to the wife. The decisions

of the court of last resort do not sustain that view of the law.

Iii Kdlij v. Campbell (2 Abb. App. Dec. 494), the Court of

Appeals said :'
" A gift by a husband to a wife will be upheld,
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where the rights of creditors are not in question, without the

aid of the statutes of 1848, or 1849, or 1860, or 1862." In Raw-
son v. Pennsylvania R. R. Co. (48 N. Y. 216), where the wife

sued to recover the value of certain property given directly to

her by her husband, the court said :

" Prior to the recent

legislation in this state in reference to the rights of married

women, gifts of personal property from husband to wife would

be upheld in equity, though void at common law, and such

gifts could be impeached only by creditors. In equity the

property would be treated as the wife's separate estate, and

she would be protected in its enjoyment and possession, even

against the interference of her husband. This estate, under

the statutes of 1848, 1849, 1860 and 1862, if not absolutely

converted into a legal estate, is clothed with all the incidents

of a legal estate, and she is the proper person to sue and be

sued in reference thereto."

In Seymour v. Fellows (77 N. Y. 178), the Court of Ap-
peals, in an action brought by the wife to recover for the

wages of her husband, a claim for which had been assigned to

her, said :

" The appellant objects that the assignment of the

cause of action, having been made directly to the plaintiff by
her husband, is void. The rights of creditors are not in ques-

tion, and we think the court below properly overruled the

objection." In Thompson v. The Commissioners (79 N". Y.

54), where the wife as the grantee of her husband sought to

redeem lands from a sale under foreclosure, it was objected
that she could not sustain the action because she acquired no

title by a conveyance directly from her husband to herself,

but the court said :

" Under recent legislation the husband has

a right to convey to his wife," and cited chapter 172 of Laws of

1862, and 76 K Y. 262. The latest decision of the Court of

Appeals, as will be seen from the case last cited, is that the act

of 1862 gave the husband the right to convey to his wife, but

independently of that decision, the case of Rawson (48 1ST. Y.

212) is clear and express upon the point that a conveyance from

the husband gives to the wife, under the statutes already re-

ferred to, if not a legal estate, at least au estate clothed with
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all the incidents of a legal estate, including the right to sue

and the liability to be sued.

Whether the conveyance by the husband to the wife gives
her a legal estate, or merely an equitable. estate with the inci-

dents of a legal estate superadded, the result is the same, for

in either event she has the right to sue in a court of law.

It is next objected by the respondent that the claim in

suit, which is for the value of ales converted by the defend-

ants} is not one of the claims embraced by the conveyance on

which the plaintiff relies. The conveyance transferred to the

plaintiff the ales specified therein, certain materials used in

brewing, horses, trucks, safes, office furniture, and "
all book

accounts, bills receivable, judgments, claims and demands

whatsoever, due or belonging to the grantor." It is conceded

that the first rule of construction is to seek the intention of

the parties to the instrument, but it is said that that intention

is to be ascertained by applying another rule, that where

general words follow particular ones, they must be construed as

limited to subjects ejusdem generis. Without saying that that

rule is applicable to this instrument, when the question of its

construction arises between a grantee and a defendant sued

for the conversion of a part of the property alleged to be em-

braced in the conveyance, it is sufficient to observe that a claim

in suit which is expected to ripen into a judgment, is, without

serious doubt, ejusdem generis as a judgment ; and, therefore,

there was no error in the decision of the justice at the trial

term, that the conveyance transferred to the plaintiff the claim

in this action.
*

All the objections made to the admission of the testimony

of Arthur A. Brown, or of any parts of it, are answered by the

stipulation found at folio 5 of the case, which provides that

either party might read from the printed case used on the

trial, the evidence which Brown gave at a former trial. The

stipulation is unqualified in its language, and under it no ob-

jection to the testimony could properly be entertained. The

defendant, if he supposed any of the testimony to be incom-

petent, should have so framed his stipulation as to reserve the

right to object to it.

Taken as a whole, the charge fully and correctly stated the
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law. It is true that there was no testimony which in so many
words stated that the agreement between Brown and Healy
was, that Healy might use a single cask without paying for it in

advance, but that he should not use any more till that cask had

been paid for
;
and the charge would be less obnoxious to criti-

cism if the plaintiff's seventh, fifth, sixth and tenth requests
had been unqualifiedly refused

;
but with the qualifying lan-

guage used by the judge in disposing of those requests, taken in

connection with the rest of the charge, I do not see how the

jury could possibly have been misled. It is impossible to read

.the charge, and the observations made by the judge in passing

upon the swarm of requests which darkened the close of the

trial, without seeing that never for an instant were the jury

permitted to withdraw their attention from the point on which

the case turned. The was no misunderstanding the question :

did Healy have Brown's leave, express or implied, to sell the

ales in the cellar as he sold the liquors in the shop ?

The order continuing the action in the name of Mary A.

Brown was entered on the 1st of November, 1879. The de-

fendants did not appeal from it until December 31st, 1879.

The Marine Court general term dismissed that appeal on the

27th of January, 1880. After the dismissal of that appeal, the

defendants could not obtain a review of the order by the Ma-

rine Court general term. It is probable that on the appeal

from the judgment to this court, the defendants could have

obtained a review of the order which dismissed the appeal,

and a reversal of that order would have been followed by a

hearing of the merits of the order at special term which al-

lowed the action to be continued in the name of Mary A.

Brown. But after the appeal had been dismissed by the Ma-

rine Court general term, the special term order was not review-

able, unless the order of dismissal were first vacated. It was

erroneous, therefore, for the Marine Court general term, on

the hearing of the appeal from the judgment, to reverse, as,

perhaps, it did reverse, the order continuing the action, and it

was also erroneous to reverse the judgment, as, perhaps, it

did, on account of the supposed error in the making of that

order. It must not be supposed that the other points made

VOL. X. 13
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by the parties have not been examined because they are not

discussed. I think the order granting a new trial should be

reversed, and that the judgment of the trial term should be
affirmed with costs.

CHARLES P. DALY, Ch. J., and J. F. DALY, J., concurred.

Order reversed, and judgment of trial term of Marine
Court affirmed, with costs.

HENKY L. LEVY, Plaintiff, against WILLIAM H. TERWILLIGEK,
Defendant.

(Decided April 4th, 1881.)

The complaint in an action to recover back money paid to the defendant,

alleged that the defendant falsely represented to D., with whom the

plaintiff had on deposit money to pay for purchases of merchandise,

that the plaintiff had purchased of defendant an iron safe at the price of

$150, and that D., believing the representations to be true, by mistake of

fact, paid that sum to the defendant on said representations. The evi-

dence on the part of the plaintiff was that the plaintiff went to the place

of business of the defendant, a dealer in safes, named Terwilliger, and

after looking at a safe for which $165 was asked, requested the defen-

dant's salesman to ascertain the rates of freight to Austin, Texas, where'

he wished to ship the safe, if purchased, and to send the rates to the

place of business of D.
; giving to the salesman a card with the names of

the plaintiff and D. and the latter's address written on it by himself.

Later, on the same day, the plaintiff went to the place of business of

another dealer in safes, in the same street, having the same general name

"Terwilliger & Co." and there bought a safe for $150, directing the

bill to be sent to D. He then went to D., and told him " when Terwill-

iger sends bill of $150 for safe, pay the same." The next day the de-

fendant's salesman called on D., showed him the card written by the

plaintiff, with the amounts $20 and $150 written on it, and spoke to him

about the rates of freight, and was told by D., that it was all right, that

the plaintiff had given him orders, providing a bill of lading came from

Terwilliger, to pay $150 for the safe. Thereupon the salesman shipped the

safe by steamer to the plaintiff at Austin, Texas, and the following day

brought the bill of lading therefor to D., who then paid him $150 for the

plaintiff, upon which D. claimed and received for himself 5 per cent, as
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.discount. The plaintiff, two clays later, on discovering that the money
was paid to the defendant instead of to Terwilliger & Co., demanded

the return of it from the defendant, which was refused. D. subsequently

assigned all his claims against the defendant to the plaintiff. Held, that

even if the plaintiff could, under the circumstances, have any remedy

against the defendant, the safe having been shipped to him and paid for

in consequence of his own acts and negligence, he had at least failed to

prove the cause of action set forth in his complaint, and a verdict was

properly directed for the defendant.

EXCEPTIONS taken by the plaintiff at a trial term of this

court ordered to be heard in the first instance at the general

term.

The facts are stated in the opinion.

Edward Van Ness, for plaintiff.

Geo. E. Home and Thomas Darlington, for defendant.

CHARLES P. DALY, Chief Justice. There could be no re-

covery by the plaintiff against the defendant, upon the facts

in this case. The evidence shows that the plaintiff went to

the defendant William II. Terwilliger's store, in Maiden Lane,

and looked at an iron safe, for which the defendant asked $165.

The plaintiff said that he had a long way to ship it. The de-

fendant asked where, and the plaintiff said, to Austin, in

Texas
; upon which the defendant said he would go out and

get the rates. The plaintiff told him he could do so, and to

send them to him at 6 Beekman street
; giving the defendant's

salesman, Howard, a card, with this written upon it, partly in

pencil: "II. L. Levy, Austin, 6 & 8 Beekman street. ISi.

Doll."

The plaintiff testified that the price asked was $165 ;
the

defendant and the defendant's salesman, Howard, that that

was the price first asked, but that it was agreed that the price

should be reduced to 150, which the plaintiff denied. After-

wards, the plaintiff went to another dealer in safes, who had

his place of business also in Maiden Lane, and who had the

same general name, Terwilliger & Co., where he saw a safe,

which Terwilliger & Co. asked $180 for, but which they finally
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agreed to sell and the plaintiff to buy, for $150 ;
and the plaint-

iff told them to send the bill to N. Doll, 6 Beekman street.

The plaintiff then went to !N. Doll's, with whom he had

deposited money to pa}
7 his bills, and told him, as he testifies :

"When Terwilliger sends bill of $150 for safe, pay the same."

And Doll's testimony is, that the plaintiff told him that he

had bought a safe of Terwilliger, and if Terwilliger brought a

bill of lading, that he, Doll, should pay him $150. The next

morning, Howard, the defendant's salesman, called upon Doll

and showed him the card before referred to, which contained,

in addition to what the plaintiff had put on it, the figures $20
and $150. Doll, upon seeing the card, told Howard that it

was all right ;
that the plaintiff had given him orders, provid-

ing a bill of lading come from Terwilliger, to pay $150 for

the safe, and told him that if he brought him the bill of lading

he would give him a check. Howard then went and shipped
the safe on a steamer for Austin, in Texas

;
and having done

so, upon the next day, he brought the bill of lading and a

receipted bill for $150 to DoU. Doll then said :
" I suppose

you will give me 5 per cent, discount if I give you. a check,"

and Howard said yes ; upon which Doll gave him a check for

$150 for Terwilliger, which was paid, Doll receiving from

Terwilliger the discount for himself.

Doll was asked if Howard showed him any rate of prices

for freight, and answered that he believed he said something
about rates, after he, Doll, had said it was all right, upon the

tirst interview
;
that when he showed him the card, he said

nothing about rates, but that he, Howard and Terwilliger
were at the office a little time before, and that Howard men-

tioned something about rates to give to him next morning ;

that he believed he showed him some figures on a card, but

that he could not remember what Howard said. Afterwards

Doll testified that Howard told him simply that he had the

rates.

This is tne transaction as stated by the plaintiff and Doll
;

Howard and the defendant giving a different account of it
;

and one that would clearly show that the defendant was under

no obligation to return the purchase money ;
but the correct-
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ness of the decision of the court below, as the court gave judg-
ment for the defendant, without submitting the case to a jury,

must rest solely upon the testimony offered by the plaintiff.

It must appear, as matter of law, that the defendant was enti-

tled to judgment, assuming the transaction to have been as

detailed by the plaintiff's witnesses.

When the plaintiff returned and discovered the mistake

that had been made, Doll attempted to stop the payment of

the check, but was not successful. He and the plaintiff then

went to the defendant's store. The plaintiff asked him if he

had bought a safe at his house, and the defendant said no. The

plaintiff then asked him upon what order he shipped the safe

to him, and the defendant said that Mr. Doll gave him the

order and that he shipped it. The plaintiff then asked what

safe he had shipped, and the defendant showed him one, as

the plaintiff testified,
" near like the one he shipped." The

plaintiff then demanded the return of the money, which the

defendant refused, as the safe had been shipped. The plaint-

iff and Doll went again to the defendant's on the following

day, and asked him how he could ship a safe to him that he

asked $165 for at $150, without his knowledge, and the

defendant answered :
" If I am not mistaken, I came down

15, and if you would have pressed, I would have sold you the

safe for $145, or even less ;" and that the defendant, at least,

understood that the price of the safe was to be $150, appears by
the figures $150 on the card, which was shown 03' Howard to

Doll, on the first interview. It further appears, that whatever

right Doll might have to recover back the money from the

defendant, he has by assignment transferred to the plaintiff.

The result of the state of facts, as above narrated, is that

the defendant delivered the safe on board a steamer for Texas,

addressed to the plaintiff at Austin, and procured a bill of

lading therefor, which he delivered to the person to whom he

was directed by the plaintiff to send the rates of transporta-

tion, and by whom the defendant's agent, Howard, was told,

when he called, that it was all right, to get the bill of lading

and bring it to him with a receipted bill for 150, and ho

would pay it
;
which he did, when the bill of lading and the



198 COUET OF COMMON PLEAS.

Levy v. Terwilliger.

receipted bill were brought to him. I fail to see why, on this

state of facts, the plaintiff is entitled to recover from the

defendant the money paid for the safe by the plaintiff's agent.

It was through his own act that the defendant's safe was

shipped to him and paid for. If he lias any remedy in such a

case against any one, which I very much doubt, it is, in my
opinion, not against the defendant. When he, after what

occurred at the defendant's store, concluded to buy the safe

shown him by Terwilliger & Co., it was an easy matter for

him to go again into the defendant's, T. W. Terwilliger's store,

and inform him that he need not send the rates of transporta-

tion, as he had bought a safe elsewhere. Both establishments

were in the same street. He knew that both had the same

name, as he had been in tooth stores
; knowing this, he not only

left the defendant to ascertain and bring to his agent the rates

of transportation, which, on the defendant's part, was then un-

necessary, the plaintiff having concluded to buy a safe from

the other Terwilliger; but he took no precaution to guard

against the possibility of mistake from the fact that there were

two venders of the same article, of the same name, and in the

same street, by instructing his agent that he was to pay for a

safe to be sent by Terwilliger & Co.
;
and if any one came

with his card, from the defendant, with the rates, to inform

him that he had bought a safe elsewhere. All, however, that

lie did, according to his own testimony, was to say to his agent :

" When Terwilliger sends bill of $150 for safe, pay the same ;"

without distinguishing between the two Terwilligers, and leav-

ing his agent liable to make the mistake that he did, by sup-

posing that the person who came to him in the name of Ter-

williger, with the defendant's card, was the one with whom he

was to close the transaction. It was by the plaintiff's own

negligence, therefore, that both his agent and the defendant

were led to ship the safe, that a bill of lading for it was ob-

tained, delivered to his ogcnt, the purchase money paid by the

agent, and a receipt given for the payment of it. As the safe

was delivered on board of a steamer for Texas, to be brought
there as a part of the cargo, it does not follow, that two days

afterwards, the defendant could go to the steamer and get it
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re-delivered to him. Cargo is stowed as it is received, and

vrhere a coast steamer is taking in cargo at this port, for Texas,

an article of merchandise may, in a very short time, be so cov-

ered np by what is subsequently received, as to make it trouble-

some and expensive to overhaul what is stowed over it, so as

to get the article out of the vessel again. Those in charge of

the vessel would be under no obligation to get it out again, at

their own cost or expense, and might reasonably require that

whatever expense it involved, should be borne by those who
wanted it taken out. If the safe, after the plaintiff discovered

the mistake that had been made, could be obtained and restored

to the defendant, it was the plaintiff's duty to see that it was

done, and to bear any expense incident to doing it, as it was

through his act and negligence that the safe was shipped to

him and paid for.

The rule laid down by Lord MANSFIELD in Price v. Neal

(3 Burr. 1354), and approved in Franklin Bank v. Raymond
(3 Wend. 7-i), is, that money paid by mistake or ignorance of

the facts can never be recovered, unless it is against conscience

to retain it. It certainly is not against conscience that the

defendant should, in this case, retain the price paid to him

after having parted with the safe, when the plaintiff, through
whose act and negligence it was shipped, has never made any
effort to get it from the vessel and restore it to the defendant

;

but without doing or offering to do anything to repair what

he himself brought about, asks the court to compel the defend-

ant to restore to him the $150. The cause of action, as averred

in the complaint, is that the defendant falsely represented to

Doll that the plaintiff had purchased the safe, and that Doll,

supposing and believing that representation to be true, and

having no knowledge to the contrary thereof, by mistake of

fact, paid $150 to the defendant on that representation. It is,

I think, sufficient to say, that no such cause of action as is

here set forth has been proved by the plaintiff, and that the

judgment given for the defendant should be affirmed.

J. F. DALY and VAN HOESEN, JJ., concurred.

Exceptions overruled, with costs.
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JOHN MATTHEWS et al., Appellants, against WILLIAM SNIFFEN

et aL, Respondents.

(Decided April 4th, 1881.)

In an action for the recovery of personal property, the plaintiffs, three in

number, claimed the property under a mortgage of it to a firm whose

name was identical with that of one of them, but there was no evidence

that the plaintiffs composed such firm, or that any interest in the mort-

gage had been assigned to the other two of them. Held, that, the defense

of misjoinder of parties having been set up, judgment was properly given
for the defendants.

In making a mortgage of personal property a printed form was used, in

which a blank space was left for the description of the mortgaged prop-

erty to be written in, followed by the printed words " and all other goods
and chattels mentioned in the schedule hereunto annexed, and now in

possession of the said party of the first part." Nothing was written in the

blank space. The schedule annexed contained a very particular descrip-

tion of 90 distinct soda water apparatuses, and concluded with the words
' ' and all of the above apparatuses and all other manufacturing and dispen-

sing apparatus owned by me, whether in my place, oral my customers."

Held, that a soda water apparatus, not in the possession of the mortgagor
and not specifically described in the schedule, although in the possession

of a customer of the mortgagor, was not embraced in the mortgage.

APPEAL from a judgment of a district court in the City
of New York.

The action was brought by John Matthews, George Mat-

thews, and Elizabeth'Matthews, to recover from the defendants

"William Sniffen and George Sniffen, the possession of certain

personal property claimed by the plaintiffs to have been con-

veyed to them by Leopold Fround by a mortgage made by him

to the firm of John Matthews. The facts are stated in the

opinion. Judgment was rendered. in favor of the defendants;

and from the judgment the plaintiffs appealed to this court.

CHARLES P. DALY, Chief Justice. This was an action

brought by the plaintiffs to recover certain personal property

wrongfully detained by the defendants. The property is de-

scribed in the complaint, as a white marble soda water appa-
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ratns, with sixteen syrups and live draughts, together with

couplings and other articles belonging to it. The defense was

a general denial and misjoinder of parties. The plaintiffs

claimed the property as having been conveyed to them by Leo-

pold Freund, in a mortgage made by him to the firm of John

Matthews. The mortgage was given in evidence
;
but no evi-

dence was given or offered by the plaintiffs, to show that the

plaintiffs, who are three in number, compose the firm of John

Matthews, or that any assignment of any interest in the mort-

gage had been made to the plaintiffs George Matthews and

Elizabeth Matthews, by the other plaintiff, John Matthews,
and this, under the defense of misjoinder, which the defend-

ants set up, was, of itself, a sufficient reason for giving judg-
ment for the defendants.

But, in addition to this, there was no evidence, nor any
offer of evidence, showing that this property was, or was in-

tended to be, conveyed by the mortgage. The evidence of

Freund, the mortgagor, was that he manufactured and owned
this apparatus in the spring of 1879, and that after he made

it, he put it in the store of one William Kruss. The mortgage
Avas given by him in August, 1879

; and, as would appear from

the evidence, when this apparatus was in the possession of

Kruss. In the mortgage, no particular species of property is

mentioned. The words are :
" do grant, bargain and sell, unto

the said parties of the second part and all other goods
and chattels mentioned in the schedule hereunto annexed, and

now in possession of the said party of the first part," nothing

being written in the blank space left in such instruments, when

printed, for a description of the property, general or otherwise.

The property here referred to, is property then in the mort-

gagor's possession, and does not include this apparatus, as it was

not then in the possesssion of Freund, but of Kruss, one of

Frennd's customers.

The matter is not helped by referring to the schedule at-

tached to the mortgage. It is a long inventory of five and a half

closely-written pages, in which ninety soda water apparatuses
are specifically enumerated, and so particularly, that each can

be distinguished from the other, by the description given of
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it, and there is among these, no white marble soda water appa-
ratus with sixteen syrups and five draughts. The appellant

claims that this apparatus comes under a general item in the

schedule in the words :

" and all of the above apparatuses (the

ninety before referred to) and all other manufacturing and dis-

pensing apparatus owned by me, whether in my place, or at my
customers." It is fair to assume that if this apparatus was in-

tended to be embraced in the mortgage, it would have been

specifically enumerated with the ninety that are so described

that they can be separately distinguished, as it is a very large

one, with sixteen syrups, there being only one with that large

number of syrups, among the ninety specifically enumerated.

Ail " other manufacturing or dispensing apparatus
"
may

or may not mean an apparatus of this kind. It is not only a

very loose clause in the schedule, but is inconsistent with the

body of the mortgage, which refers to what is mortgaged, as

goods and chattels in the schedule, then in the possession of

the mortgagor ;
and this particular clause in the schedule re-

fers to property, whether in the mortgagor's possession, or in

the possession of his customers
;

" whether at my place, or at

my customers :" and where, in a particular like this, tho

schedule is in conflict with the mortgage, the mortgage, I

apprehend, must govern, for the annexing of the schedule

neither limits nor enlarges the generality of the description in

the mortgage, but is annexed for greater certainty and exact-

ness in the description of the property, so that it may be easily

identified (Winslow v. Merchants' Ins. Co., 4 Met. 306). The

general rule is, that any description will suffice, that will enable

third persons to identify the property, aided by inquiries which

the mortgage itself indicates (2 Hilliard on Mortgages, 3d ed.

374), such as all the goods and chattels in a particular store,

or any indicated place (ConTcling v. Shelly, 28 N. Y. 302
;

Husscll v. Winne, 37 N. Y. 593) ; or, as was held in Galen v.

Brown (22 N. Y. 37), where a certain quantity of property

(which in that case was so many feet of lumber) is described

as in the mortgagor's store, but only one-fifth of that amount

was in his store and the rest elsewhere, it may be shown by

parol that a certain quantity of property of a particular kind
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had been purchased by the mortgagor, and that the mortgage
had been made to secure the indorsers of a note given by the

mortgagor upon that purchase; to establish that it was that

particular property that was intended to be mortgaged, al-

though only a part of it was then in the mortgagor's store. In

the present case, the mortgage was of the goods and chattels

mentioned in the schedule, and then in the mortgagor's pos-

session
;
and as this apparatus was not, like many other articles

of this kind, specifically enumerated in the schedule, nor then

in the mortgagor's possession, the construction should be that

it was not meant to be embraced in the mortgage. I do not

mean to say that this construction is so certain, as to shut out

parol evidence of a state of facts clearly showing that the in-

tention was to embrace it. But no such state of facts was elic-

ited, nor were any of the questions ruled out by the justice of

a nature to prove any such facts. They were questions, either

asking for the conclusions of witnesses, or for facts that were

immaterial. The witness who took the inventory was asked

if he could point out this apparatus in the mortgage, and his

reply was, "not now." The same question was put to the mort-

gagor, and his answer was that he could not read English ;
and

that neither of them could point it out appears by the inspec-

tion or the schedule, in which there is no apparatus of six-

teen syrups and two draughts.
The judgment should be affirmed.

J. F. DALY and VAN HOESEN, JJ., concurred.

Judgment affirmed, with costs.



204 COURT OF COMMON PLEAS.

Sacia v. Decker.

MARY E. SACIA, Appellant, against JOHN J. DECKER et al.,

Respondents.

(Decided April 4th, 1881.)

The provision of section 833 of the Code of Civil Procedure, making per-

sons convicted of a crime or misdemeanor competent witnesses, applies

to such a person after as well as before sentence has been pronounced.

Such a witness may properly be allowed to explain the circumstances of

the case in which he was convicted.

In an action for an alleged conversion of personal property by taking it

from the plaintiff by means of a writ of replevin, the defense was that

the property had been obtained from the defendants, the plaintiffs in

the replevin suit, by a conspiracy to which the plaintiff was a party, in

pursuance of which the defendants were induced by false representations

to deliver the property to B., one of the conspirators. It appeared that

B. had afterwards transferred the possession of it to another alleged co-

conspirator, since deceased, who had presented it as a gift to his son's

wife, the plaintiff in this action. Held, that B. was a competent witness

for the defendants, to testify to transactions between himself and the de-

ceased, being the facts on which the claim of fraud was founded.

An objection to the competency of a witness by reason of interest, if not

taken at the trial, cannot be considered on appeal.

Where property has been fraudulently obtained by means of a pretended

purchase, the recovery of a judgment for the price by the defrauded

vendors while ignorant of the fraud, is not an affirmance of the sale, and

does not bar their right to disaffirm and recover the property upon dis-

covery of the fraud.

APPEAL from a judgment of the general term of the Marine

Court of the City of New York, affirming a judgment of that

court entered upon the verdict of a jury.

The action was brought to recover damages for the alleged

unlawful taking of a piano-forte, in February, 1875. The de-

fense was that the piano was obtained in August, 1873, from

defendants, by fraud and conspiracy on the part of John L.

Bough, Charles Sacia and Henry T. Bassford, to which plaint-

iif and her husband were parties. I

The piano was sold by defendants to Bough, in August,
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1873, he giving his note at four months for the price. The
note was not paid, and defendants recovered judgment thereon

against Bough, January 30th, 1874:.

In February, 1875, defendants took the piano from plaint-

iff's possession in replevin proceedings against her husband's

father, Charles Sacia, they claiming then to have discovered

that the piano had been obtained originally from them in pur-

suance of fraud and conspiracy. For such taking, plaintiff (to

whom the piano had been conveyed by her father-in-law, who
*
got it by sale from Bough), brought this action. Defendants

recovered a verdict, upon which judgment was entered in their

favor. From the judgment the plaintiff appealed to the gen-
eral term of the Marine Court, which affirmed the judgment ;

and from this decision the plaintiff appealed to this court.

Upon the appeal the plaintiff claimed that the judgment

against her should be reversed, because : I. The alleged fraud

and conspiracy were not proved ;
II. Because the recovery by

defendants of the judgment on the note of Bough for the

price was an election to affirm the sale to the latter, and a bar

to any right to the return of the piano ;
and III. That the

testimony of Bough, the only witness to prove the alleged

fraud and conspiracy, was inadmissible. Several exceptions
were taken by plaintiff in the course of the trial, which she

claimed required a reversal.

Cliatjicld & Ransom, for appellant.

John D. Townsend and IF. D. Ladd, Jr., for respondents.

J. F. DALY, J. [After stating the facts as above.] There

was sufficient evidence of fraud and conspiracy to warrant the

finding of the jury. Bough testified that the Commercial

Hotel (159 Greene street, Jersey City), being in the market

for sale, Marcus Sacia came to him, asked him to buy it, and

said "
it would be a good place to buy goods on credit ;' Mar-

cus Sacia was to furnish him notes made by parties named

Nash and Pearsall. He tried to buy a billiard table from Col-

lender & Co., but they refused to take the notes. He then
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arranged with Sacia as to getting the piano in question. It

\vas necessary to have references. Charles Sacia was asked by
his son, Marcus, to stand as reference

;
H. T. Bassford was

asked to do the same. Bough went to defendants, who were

piano manufacturers, ordered a piano, and gave Charles Sacia

and Bassford as references. Before going, Bough and Marcus

Sacia discussed, in the presence of Charles Sacia, what interest

they were to have in this matter, and one-quarter interest in

any goods he should purchase was spoken of. Marcus Sacia

spoke also of the Deckers, telling Bough they were very easy

men to work upon. When Charles Decker called on Charles

Sacia to inquire about Bough's responsibility, Sacia told him

the latter was responsible, and that he was trying to raise

money on Bough's property in Hoboken. The fact was that

Bough was worth nothing, and had to borrow $350 to take the

proposed hotel. In November or December, 1873, Charles

Sacia came to the Deckers' place of business, and said he

wanted to sell them a mortgage which Bough had turned over

to him, and to have the price of the piano deducted from the

amount to be paid for the mortgage. At about this time, Sacia

was in possession of the piano, it having been transferred to

him by Bough without consideration, as Bough swears. In

July, 1874, Sacia transferred to the plaintiff, who was the wife

of his son, Marcus T., the piano, without consideration. In

October, 1873, a letter signed "Frederick Sharp," the writer

of which was unknown, was sent to defendants, warning them

that Bough was going to cheat them out of the piano ;
that he

had sold it to a party who intended to call for it on the 16th,

the date of the letter. The defendants took the letter to

Bough, who showed it to Charles Sacia. The transfer from

Bough to Charles Sacia took place two or three weeks after

that.

This evidence, if true, showed that Charles Sacia was privy

to the scheme of his son and Bough to take the hotel in Jer-

sey City, get goods on credit by a false reference to Charles

Sacia, Marcus T. Sacia to have a quarter interest in the goods

thus obtained
;
and that Charles Sacia, knowing the fraud by

which the piano was obtained, afterwards got it from Bough,
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knowing it had not been paid for, and made a present of it to

his daughter-in-law. ^

The only evidence to contradict this was that given by Ed-

ward Kelly, formerly bar-tender for Bough, who swore that he

saw Charles Sacia pay Bough $650 for the piano $200 in Sep-

tember, and $450 in the middle of October, 1873. Charles

Sacia was dead at the time of the trial, and Marcus T. Sacia was

in the Trenton state prison. The plaintiff showed that Bough
had been twice convicted and sentenced, once for forgery, and

once for attempt to commit burglary in the third degree, on

liis own plea. He was pardoned for the latter offense, and

by a record produced on this appeal, it appears he obtained a

reversal of the former conviction for forgery and was granted
a new trial.

The jury had the right to weigh the testimony before them
and to give credit to such statements as they believed to be

true. Their finding shows that they were satisfied there had

been fraud committed on defendants, and that Sacia was a party
to it. The evidence supports the finding.

I

< Defendant's exceptions are next to be considered.

The witness Bough was not disqualified as a witness,

although under sentence for a felony. By the Code ( 832), per-

sons convicted of a crime are, notwithstanding, competent wit-

nesses. In legal parlance, conviction denotes the final judg-
ment of the court in passing sentence. It cannot have been

intended by the legislature that a person convicted by the ver-

dict of a jury, of a felony, should be a competent witness, but

after sentence has been pronounced he should not be. The

legislature must have intended that the legal meaning of the

term convicted should be understood (Scfwffer v. Pruden,
64 N. Y. 52; Blaufus v. People, 69 N. Y. 107). It was

shown, besides, by the record produced on this appeal, that

Bough's conviction had been reversed and a new trial granted
him, before he was offered as a witness in this action.

When the witness Bough was questioned as to his transac-

tions with Charles Sacia, deco?.sed, his evidence was objected
to on the ground that he could not give evidence of transac-
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tions between himself and deceased, through whom the plaint-

iff obtained title to the piano, and to whom Bough had con-

veyed it; as a party who conveys title cannot impeach it.

This rule might apply if the suit were brought by or against

Bough, or if these defendants derived their title from Bough.O "
^-

But defendants were impeaching the title Bough attempted to

get from them by fraud, and the title which plaintiff and

Charles Sacia attempted to establish through the same fraudu-

lent transaction. Any party to the transaction was competent
as a witness on behalf of the defrauded vendor, to testify to

the facts on which the claim of fraud was founded.

Another objection to his evidence is taken for the first time

on appeal, viz. : that he is interested in the event of this ac-

tion, because if defendants recover theii'property, the contract

of sale to him is rescinded and he is discharged (Code, 829).

Without going into the question as to what relief Bough now
has against the judgment defendants hold against him for the

price, it is enough to say that this particular objection, should

have been taken at the trial, for it was one that might have

been obviated. Defendants might have shown a release to

Bough, or otherwise disposed of the objection to his interest.

"Where an objection that might have been obviated was not

taken at the trial, it cannot be raised on appeal (Height v.

People, 50 N. Y. 392).

Bough was allowed, to explain the circumstances of the

case in which he was tried and convicted of burglary. This

was not error. As the conviction did not disqualify him, but

went to his credibility, it is admitted as a proof of his guilt,

and must be considered prima facie evidence, which may
be rebutted. The conviction now stands, I apprehend, on

the same footing as a foreign conviction stood, before

the adoption of the new Code. Such foreign judgments did

not disqualify the witness, but might be offered asprimafacie
evidence of the crime (Sims v. Sims, 75 N. Y. 466). It is

doubtful, however, if plaintiff '.s exception is sufficient to reach

the testimony given, as a new question, unobjected to, was put
after the exception and before the testimony was given.
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The judgment obtained by defendants against Bough for

the price of the piano was not a bar to their right of disaffirm-

ance and of recovery of the chattel. The judgment was ob-

tained before they had knowledge of the fraud practiced upon
them (3 Wait's Actions and Defenses, 470, 475

;
Kerr

on Fraud and Mistake, 297). The position of plaintiff or

of Charles Sacia, to whom Bough transferred the piano, was

not altered in the least, and the objection is purely technical.

There was no election of remedies, for until defendants knew
of the fraud, they could not know they had a choice. Pro-

ceeding to sue and recover judgment against Bough for the

price, while ignorant that they had a right to reclaim the prop-

erty, was no more an aflirmance of the sale than retaining his

note would have been.

It was contended by plaintiff that the receipt by defendants

of the " Frederick Sharp
"

letter of October 16th, 1873, warn-

ing them of the attempted fraud, was notice to them, and that

their subsequent suit for the price was ratification with knowl-

edge. Defendants proved that they took that letter to Bough.
Plaintiff objected to what Bough said to the Mr. Decker who
took the letter over to show him. The jury were left to

assume what they pleased from this exclusion of testimony,
even to inferring that, as defendants took no steps against

Bough, he being then in possession of the piano, and his note

not having matured, they were re-assured by him, and that any

suspicions aroused by the letter were lulled. But the trial

judge did all the evidence could possibly require ;
he left to

the jury the question whether, in view of the receipt of the

Sharp letter, the suit on the note, and the circumstances, the

defendants made their election
; charging the jury that if the

defendants received information that they were defrauded,

they were bound to make the election. He also charged that

if the defendants acted negligently at the time of sale, or on

the receipt of the Sharp letter, they were guilty of laches, and

could not obtain the property as against an innocent pur-
chaser. Upon this charge, so very favorable to plaintiff, the

jury found for defendant.

VOL. X. 14
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The judgment should be affirmed, with costs.

CHARLES P. DALY, Ch. J., and VAN HOESEN, J., concurred.

Judgment affirmed, with costs.

JAMES TALCOTT, Respondent, against ISAAC D. EINSTEIN,

Impleaded, &c., Appellant.

(Decided April 4th, 1881.)

In May and June, 1879, goods were purchased or ordered from the plaint-

iff, without any note or memorandum subscribed by the parties, or any

acceptance of the goods or payment of purchase-money, within the re-

quirements of the Statute of Frauds. The goods remained in the plaint-

iff's possession until August 14th, 1879, when, the purchasers having sent

for them on the preceding day, they were delivered. Between the dates

of the purchase and the delivery, the purchasers had become financially

embarrassed, and on August 20th, 1879, made a general assignment for

the benefit of creditors, with preferences. Held, in an action of replevin

for the goods by the vendor against the assignee, that the circumstances

warranted an inference by the jury of fraud on the part of the purchas-
ers in obtaining the delivery of the goods on August 14th, 1879; and

that, as there was no valid contract of sale before such delivery, a verdict

for the plaintiff should be sustained.

APPEAL from a judgment of the general term of the Marine

Court of the City of New York, affirming a judgment of that

court entered upon the verdict of a jury, and from an order

affirming an order denying a motion for a new trial.

Between May 12th, 1879, and June 5th, 1879, the firm of

Nathan Mayor & Co. made, it was claimed, five different

purchases of goods from plaintiff, and the bills made out by

plaintiff were all substantially as follows, except as to the goods
and amounts :
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" Claims for damages or errors must l>e made on receipt of

goods.

NEW YOBK, May 12th, 1879.

Mr. Nathan Mayer & Co.

Bought of James Talcott,

Commission Merchant,
108 and 110 Franklin street.

5-30. Sept. 1.

1367. 30 doz. 246 White S.

18 " " " D.

1763. 48 " " "
S. 96, a 2.35 .... $225.60

Received May 19th, 1 case.

Held subject to your order."

The second bill was of May 15th, 1879, for $210 ; the third,

of May 22d, 1879, for $260; the fourth, of May 28th, 1879,
for $130 ;

and the fifth, of June 5th, 1879, for $135. None
of the goods, except the one case mentioned in the first bill as
" received May 19th," were delivered until August 14th, 1879,
when they were all delivered upon an order received from

Mayer & Co. the day before. On August 20th, 1879, the

vendees made a general assignment, with preferences, to the

defendant Isaac D. Einstein. Plaintiff demanded the goods
from the assignee on August 23d, 1879, and brought this ac-

tion to recover them, alleging that they were obtained by
fraud.

At the trial the jury found a verdict for the plaintiff. A
motion by the defendant for a new trial was denied, and judg-
ment in favor of the plaintiff was entered on the verdict.

From the judgment and and the order denying his motion for

a new trial the defendant appealed to the general term of the

Marine Court, which affirmed both
;
and from this decision

the defendant appealed to this court.

'Blumenstiel & Hirsch, for appellant.

Z. Z. Van Allen, for respondent.
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J. F. DALY, J. [After stating the facts as above.] It is

not claimed that Mayer & Co. were embarrassed or insolvent

at the dates these goods were purchased or ordered, viz., from

May 12th to June 5th, 1879. As their circumstances, how-

ever, afterwards changed, and they became embarrassed in

July and August, 1879, their sending for the goods and

obtaining them from plaintiff on August 14th, 1879, with-

out disclosing their condition, and their subsequently making
the general assignment of August 20th, 1879, are circum-

stances warranting the inference, as plaintiff claims, that they
intended to defraud him, and to obtain these goods in order to

swell the assets, which were to be devoted to paying preferred
creditors.

"Whether such a fraudulent intent existing in July and

August, 1879, and not before, wrould affect the vendees' title

to these goods, depends upon whether the title passed at the

date of the bills or the date of delivery. That question
was left to the jury ;

the plaintiff having asked the court ' to

charge that the transactions of May and June, not being con-

summated by the delivery until August, that there was really

no sale until the delivery ;" to which the court answered :

" The sale was not proved." The defendant excepted to that,

and the court said :

" The whole matter is, however, to be

taken into consideration by the jury."

As far as the evidence goes in the case before us, there was

no sale at any of the dates which the bills, put in evidence by

defendant, bear. The contract was void under the Statute of

Frauds, for there was no memorandum signed by either party

(Justice v. Lang, 42 N. Y. 493
;
52 N. Y. 323), no part pay-

ment, no delivery or acceptance. There is no evidence to

show what was done between vendor and vendee at the dates

in May and June, recited in the bills, and there seems to have

been no liability incurred by the vendee until the delivery and

acceptance on August 14th. The recitals in the bills made

out by the vendor that the goods were held subject to the

vendees' order, did not bind the latter. It did not take

the case out of the statute for the purchaser to say or agree

that the goods might remain on bailment with the vendor.
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Words are not sufficient to make a delivery (Shindler v.

Houston, 1 N. Y. 261).

For all that appears in proof, the transaction might have

been repudiated by either party up to the actual delivery on

August 14th, and that date must therefore be taken as the

date of the contract of sale, as well as of the delivery. If the

facts in evidence justified a presumption to the contrary, it

was for the jury to make the presumption, but it appears that

the jury by their verdict found there was no presumption to

the contrary.

On the question of fraud, the proof, as already remarked,
warranted the inference of the jury that there was an intent

to deprive plaintiff of these goods. This question on the

facts must always be a question for the jury ;
the embarrassed

state of Mayer in July and the early part of August, and his

general assignment, with preferences, within a week after or-

dering all these five purchases, are sufficient to sustain the

verdict.

There was no error in sustaining the objection to the ques-
tion put to the witness Rosenbaum : "State whether, in Au-

gust, when Mr. Mayer returned, you had made any promises
to help Mr. Mayer out with a loan of money?" (21 Hun,

G42) because the question was not so framed as to relate to a

time in August prior to the 13th, when these goods were or-

dered to be delivered. The question permitted an answer aa

to promises made at any time in August, Mr. Mayer having
returned in the middle of July.

The judgment and order appealed from should be affirmed.

CHARLES P. DALY, Ch. J., and VAN HOESEN, J., concurred.

Judgment and order affirm*"1
, with costs.
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Whitehead v. Vanderbilt.

HENRY M. WHITEHEAD, Respondent, against CORNELIUS J.

VANDERBILT, Appellant.

(Decided April 4th, 1881.)

Upon the loan of a mare by the plaintiff to the defendant, in May, 1878,

the defendant agreed lo return her to the plaintiff in good condition in

the fall of that year, unless he should then desire to purchase her, in

which case, or in the event of his failure to return her in good condition,

by reason of accident or otherwise, he should pay the plaintiff a specified

sum, her agreed value, and her market value in fact. The mare died in

July or August of that year, while in the possession of defendant. Held,

that as the death of the mare did not appear to have been due to any act

or neglect of the defendant, he was discharged from liability either as

bailee or upon his special contract.

APPEAL from a judgment of this court entered upon the

report of a referee.

The facts are stated in the opinions.

Lord t& Lord, for appellant.

H. M. Whitehead, for respondent.

J. F. DALY, J. The referee found as fact : That at the city

of New York, in or about the month of May, 1878, the plaint-

iff loaned to the defendant, at the defendant's request, a bay

jnare, on the condition and agreement on the part of the de-

fendant that he would return the said bay mare to the plaintiff

in good condition in the fall of that year, unless he should

then desire to purchase her in which case, or in the event of

his failure to return her in good condition, by reason of acci-

dent or otherwise, he should pay the plaintiff $2,500, her

agreed value, and her market value in fact. That the mare

thereafter, and in the month of July or August, 1878, sick-

ened and died at Croton, New York, while still in the posses-

sion and control of the defendant, which rendered it impossible
to return her as agreed. That the defendant has never paid
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the plaintiff any sutn whatever for said mare. And the referee

found as conclusions of law : That there is due from the de-

fendant to the plaintiff $2,500, with interest thereon from the

first day of January, 1879, and he should have judgment there-

for and also for the costs of this action.

On the facts found the judgment should have been for de-

fendant. The defendant was bailee of the mare, with the

privilege of purchasing her at the price of $2,500, and with

the obligation to return her in good condition, in default of

which he was also to pay $2,500 to plaintiff. He was not to

be excused from returning her in good condition by reason of

accident or otherwise. In the agreement thus made between

the parties there was no provision for the contingency which

actually occurred the death of the mare before the time at

which slie was to be returned to her owner. The defendant

had the whole period up to the fall to comply with his agree-

ment to return her in good condition
;
he was prevented from

doing so by her death in July or August ;
there is no finding

and no presumption that her death was owing to his act or

neglect ;
the performance of his contract became impossible by

the act of God. Under such circumstances he is discharged
from liability either as bailee or upon his special contract

(Carpenter \. Stevens, 12 Wend. 589
; lit/land v. Paul, 33

Barb. 241; Worth v. Edmonds, 52 Barb. 40
; Wolfe v. Howes,

20 N. Y. 197). The contract to return the mare, or upon
failure to return her in good condition to pay $2,500, does not

make the defendant liable, as on special contract, in case of her

death. In McEvers v. Steamboat Sangamon (22 Mo. 187),

which was an action to recover the value of a barge which

plaintiff hired to defendant at $8 per day, the defendant

agreeing to return her at any time and deliver her in good con-

dition, the usual wear and tear excepted, and defendant an-

swered that the barge had been destroj'ed by ice in the

Mississippi River without any fault on defendant's part, the

Supreme Court of Missouri reversed a judgment in favor of

plaintiff, and Judge LARXED, in his opinion, said :

" If there

had been no obligation on the boat for the return of the barge

other than what the law implied upon the bailment, from the
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transaction itself, this defense, it is admitted, would have been

sufficient. But it is insisted that here the party imposed the

duty upon himself and therefore took the risk of such casual-

ties
;
the distinction being between a duty imposed by law and

one imposed by the parties themselves." . .

" The ques-

tion here, then, is, was this risk within the engagement of the

defendant, so that no matter how the loss occurred, the party
is bound

;
and we think it was not. Here is a general under-

taking to return the property in good order, and it has per-

ished without any fault on the part of the defendant, by a

natural force that could not be resisted, and we are of opinion
that an undertaking to assume such a risk ought to be special

and express, and so clear as not to admit of any other construc-

tion."

In Keas v. Yewell (2 Dana, 24:9), where the action was on

a bond to have two slaves forthcoming to answer any decree

in a foreclosure of a mortgage upon them, it was set up in de-

fense that one of the slaves had run away. Plaintiff had

judgment, but it was reversed, the court saying: "The cas-

ualty by which the slave was lost is a peril incident to the very
nature of such property, and therefore in contracts and cov-

enants concerning such property that peril should never be

presumed to have been intended to be guarded against unless

so expressly stipulated."

In this case the death of the animal is a peril incident to

such property, and if defendant is to be held to the onerous

responsibility of that risk, his obligation to do so must be ex-

press, it cannot be implied. His agreement hero was to return

the mare in good condition or to pay $2,500. As his obliga-

tion goes to the condition of the animal at the time fixed for

its return, the parties plainly contemplated her being in exist-

ence at that time, and they abstained from making provision

in case of her death. It was also plain that the continued ex-

istence of the subject was essential to the performance of the

contract, and if at the time fixed performance became impos-
sible by the destruction of the thing without the fault of the

party sought to be charged, he is not liable (Anson on Con-

tracts, 315-16
;
12 Central Law Journal, 9). The defend-
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ant was not an insurer of the mare. In field v. Brackett (56

Me. 121), it was held that a naked verbal promise to return in

good order and at a specified time does not import a contract

on the part of the hirer of a chattel to insure it against loss

occurring without his default.

Judgment should be reversed and a new trial ordered,

costs to abide event.

CHARLES P. DALY, Chief Justice. The testimony of Sim-

mons was that the defendant agreed to be answerable in case

of accident or death. The plaintiff's evidence was that he in-

structed Simmons that the defendant might have the mare,

assuming all risks. The testimony of the defendant, how-

ever, was that he never stipulated or promised to pay for the

mare if she died or any accident happened to her. And the

referee found, on this conflicting testimony, that the plaintiff's

agreement was simply to return her in good condition, which,

upon the referee's findings, we must assume was the agree-

ment, and I concur with Judge DALY, that," this being the

agreement, there could be no recovery for the price of the

mare, as the referee found that she died from paralysis, not oc-

casioned by any act or fault of the defendant.

YAN HOESEN, J., concurred.

Judgment reversed and new trial ordered, costs to abide

event.
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Knapp v. Scheider.

OSCAR KNAPP, Appellant, against JOSEPH SCHEIDEK et /.,

Respondents.

(Decided June 6th, 1881.)

In an action for the recovery of the possession of personal property, brought
before the provisions of the Code of Civil Procedure relating to such

actions took effect, the complaint alleged a wrongful detention of the

goods, and the answer was simply a general denial. Upon the trial, it

[ appeared that the goods had been furnished by the plaintiff to the

defendants under a contract for their manufacture; and the complaint
was dismissed, on the ground that there was no sufficient proof of a

rejection of the goods by the defendants or a demand for them by the

plaintiff. Held, that as, under the then existing law, the issues raised by
the answer entitled the defendant to claim a return of the property, proof
of a demand by the plaintiff was unnecessary; and that there was suffi-

cient evidence to be submitted to the jury upon the question whether the

f goods were rejected by the defendants, which rejection, taken in connec-

tion with their defense, would render a formal demand by the plaintiff

unnecessary.
*

APPEAL from a judgment of this court entered upon the

dismissal of a complaint.

The facts are stated in the opinion.

Daniel Daly, for appellant.

Lewis Hurst and Win. TT. Badger, for respondents.

CHARLES P. DALY, Chief Justice. The complaint was

that the defendants wrongfully detained chattels, the property
of the plaintiff. The answer was simply a general denial,

which put in issue the plaintiff's title and the alleged wrongful
detention of the property by the defendants. It was incum-

bent, therefore, on the plaintiff to prove that he was entitled

to the possession of the property, or to some part of it, and

that it was wrongfully withheld from him by the defendants.

The complaint was dismissed, and a judgment entered for the

defendants. The appeal is from the judgment, but the judg-
ment is not set forth. All that appears from the case is that
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judgment was entered for the defendants for $81.25, and that

the chattels named in the complaint were taken in the action

from the defendants.

The action was brought in 1878, and is consequently not

affected by the new provision in the present code regulating
actions for the recovery of chattels. It does not appear from

the case how this judgment was rendered. The defendants

did not claim a return of the property as may now be done

under the code by the service of a notice ( 1725) ;
and as the

law stood, before the present code, the judgment for the

defendant, upon the dismissal of the complaint, would have to

be simply for the defendant's costs unless they claimed a re-

turn of the property in their answer, and it was established by
the evidence that they were entitled to the possession of it

;

for a return of the property to a defendant, or its value, if a

delivery of it cannot be had, will not be awarded unless the

defendant claims it in the action and the evidence shows that

he is entitled it
;
for a claim by the defendant for a return of

the property, or its value, is in the nature of a cross judgment

(Rogers v. Arnold, 12 Wend. 30
; Ely v. Ehle, 3 N. Y. 506

;

Stowett v. Otis, 71 N. Y. 36
;
Wells on Replevin, 272, 485,

553). It does not follow that a defendant in replevin is enti-

tled, upon a general verdict, to a return of the property or its

value, as that involves an inquiry into and a decision upon the

merits, which is rendered by the court only as the rights of

the parties may require (Wells on Replevin, 485, and cases

there cited).

If the traverse in the answer of the plaintiff's right to the

property in the chattels, which put him upon the proof of his

title, is to be regarded as equivalent in its effect to a demand
for a return of the property to the defendants, or its value, if

a delivery of it could not be had, as I am inclined to think it

is (Pierce v. VanDyke, 6 Hill, 613
; Ingraham v. Hammond,

1 Hill, 353
;
Prosser v. Woodward, 21 Wend. 205

;
Stowett v.

Otis^\ N. Y. 38), 'then proof of a demand and refusal was not

required. Where a defendant comes rightfully into the posses-

sion of property, a demand of it from him is necessary before

f

. an action of replevin can be brought to recover it, for he may
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return it if requested, and it is not to be assumed that he would

not, or that there has been a wrongful detention of it, until it

has been demanded of him and he has refused to give it up

(Thompson v. Shirley, 1 Esp. 31
; Millspaugh v. Mitchell, 8

Barb. 333). But where it appears that a demand would have

been unavailing, as where the defendant sets up ownership in

the property in himself, or gives a general order to all in his

employment, not to deliver it to the defendant, the proof of a

demand is not necessary to maintain the action (Simpson v-

Wrenn, 50 111. 224
;
Johnson v. Howe, 2 Gill, 344

;
Hawkins v.

Hoffman, 6 Hill, 588
;
Powers v. Bassford, 19 How. Pr. 309

;

La Place v. Aupoix, \ Johns. C. 406). This is the case also

where the defendant in his answer claims that he had a right

to the property and asks that a return of it be adjudged to

him, or the value of it if delivery cannot be had
;
for the very

nature of the defense set up shows that it would not have been

delivered to the plaintiff, and that a demand of it would have

been an idle formality. Mr. Wells, in his recent work on

Replevin, after citing several authorities in support of the

above, as the law, pertinently says that if the defendant " claims

any lien or interest in the property he ought not to be permit-
ted to set it up and then recover, under pretense that he would

have surrendered the property if he had been requested to do

so, .... where he insists on the want of a proper demand he

ought in fairness to be confined to that defense, or be required
to abandon it, .... for to recover under pretense that he

would have surrendered the goods had they been demanded,
and then ask that they be returned to him, would seem to be

absurd. The utmost that he can ask would seem to be costs
"

(Wells on Replevin, 372). It was held in Pierce v. Van Dyke
(6 Hill, 613), that the success of a defendant upon a plea of

non-detinet does not entitle him to a return of the property or

a judgment for the value of it, that he must add an avowry or

cognizance, or plead property in himself or a third person;

that if he does this, and the jury should firfd both branches of

the issue in his favor, or that the plaintiff had no property in

the goods, he is then entitled to a return.

In the present case the complaint was dismissed when the
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plaintiff rested, upon the ground that the proof of a demand
was insufficient, or, as the judge expressed it, because the

plaintiff had failed to prove a rejection. This, I think, was

erroneous, if the issues raised by the answer entitled the de-

fendants, as I think they did, to claim a return of the chattel,

which must have been the conclusion of the court below, un-

less what is meant by judgment for the defendants for $81.25,

was a general judgment for the defendants with costs. If

this were the judgment, then the conclusion of the court must

have been that the answer had not set up any right to the

property, and there being no evidence of a demand of it of

the defendants, and a refusal by them to deliver it, that the

facts proved would not sustain an action of replevin for a

wrongful detention, which would have been equally erroneous.

The facts show a delivery of it to the defendants under the

contract
;
a letter by the defendants' foreman, that he found

Borne of the dies all right, upon whose certificate that the dies

wore properly made or adapted for the work, the defendant

Scheider declared he would pay the plaintiff ;
the refusal of

the defendant Scheider afterwards to accept the dies, and his

referring to only one that was not right. His reply upon
several applications of the plaintiff for the payment of the

one-third of the price provided for in the contract that he

could not accept them, but repeating, on each occasion, to

come next day and he would try to accept them
;
and the

inability of the plaintiff to find Scheider thereafter or to ascer-

tain from those at his place of business or his residence where

he could be found, would ordinarily be nothing more than

evidence of breach of contract on his part, or facts that would

entitle plaintiff to bring an action for the recovery of the price.

But when these facts are coupled with a defense that the

defendants had a right to the property, and demand in the

action a return of it to them, it presents the case in a very
different aspect, and required, 1 think, the submission to the

jury of the question whether defendant had not rejected the

goods, L e., whether his conduct did not amount to a rejection.

If they found in the affirmative the action could be sustained,

without proof if formal demand, after such rejection. What-
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ever inferences were to be drawn from defendants' conduct it

was for the jury to draw, and not for the court.

I think the judgment should, therefore, be reversed and a

new trial ordered, costs to abide event.

J. F. DALY and BEACH, JJ., concurred.

Judgment reversed and new trial ordered, with costs to

abide event.

JOHN H. MECABE, Plaintiff, against GEORGE JONES, De-

fendant.

(Decided June 6th, 1881.)

In an action for damages for the publication of a libel, it appeared that the

alleged libel was printed in a newspaper published by a joint stock as-

sociation ; that the defendant was secretary and treasurer of the associa-

tion; that he owned a majority of the shares of its stock, and thereby

occupied a controlling position, and had a kind of supervision of the

articles that appeared, but that he had never exercised a controlling
I influence; and that he had no knowledge of or personal connection with

the publication complained of. Held, that, upon these facts, no personal

liability of the defendant for the publication was shown.

EXCEPTIONS taken at a trial term of this court ordered to

be heard in the first instance at the general term.

The facts are stated in the opinion.

Thos. C. E. Lcclesine, for plaintiff.

B. F. Einstein, for defendant.

BEACH, J. It appears from the evidence that the libelous

article was
printed

in the New York Times, a newspaper pub-
lished by a joint stock association, called The New York
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Times Publishing Association. The defendant is its secretary

and treasurer, and also owns a majority of the shares of the

stock
;
but had no knowledge of or personal affinity with the

publication complained of. He testified to occupying a con-

trolling position by virtue of the number of shares owned by

him, and perhaps a controlling influence as to the conduct and

general management of the paper, if he chose to exercise it in

that way, which he had never done. The latter declaration

evidently refers to the ownership of a majority of the stock.

The proprietor of a newspaper is liable for defamatory
matter published without his knowledge, because of the dele-

gation by him to others of power to do the wrong ;
the printer

and editor, by reason of their direct connection with and con-

trol over the contents of the paper. The defendant does not

appear to have held any position whereby personal liability

attached under those principles. Being the secretary and

treasurer of the association necessarily gave him no authority,

and imposed upon him no duty, to supervise the printed mat-

ter, or charged him with any action relative thereto. Neither

does the law impose a liability for the libelous imprint solely

from owning stock, even if a majority of the shares. There

is no needful legal connection between that status and publish-

ing the paper or control of its contents. The defendant's tes-

timony does not place him in a situation of either proprietor,

publisher, editor or printer, or where he would be liable as the

principal of those directly connected in having to do with the

publication. In Blackwell v. Wiswall (14: How. Pr. 257), the

court say,
" The only principle upon which one man can be

made liable for the wrongful acts of another is, that such a

relation exists between them that the former, whether he be

called principal or master, is bound to control the conduct of

the latter, whether he be agent or servant." Certainly no

such relationship is shown to have existed, or may be inferred,

from the offices in the joint stock corporation held by the

defendant, or from his ownership of a majority of its shares.

The company is the proprietor and publisher, and may sue and

be sued in the manner provided by statute, while the editor
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and printer, by virtue of their employment, are its servants,

and not those of an individual owner of stock.

The exception to the denial of motion to dismiss the com-

plaint was well taken, and there should be a judgment for de-

fendant, with costs.

VAN HOESEET, J. The defendant said he had a kind of

supervision of the articles which appeared in the New York

Times. "What the nature and extent of that supervision were,

he did not say. I think that it devolved on him, after he had

admitted that he had a kind of supervision, to show that it

was not of that kind which enabled him to say authoritatively

what should or what should not appear in the columns of the

paper. If he had control of the columns, and the power to

reject and exclude anything which met with his disapproval,

he must be held to the liability of a publisher of the libel,

though he was only a shareholder in a joint stock company.
It is true that a shareholder of a joint stock company was not,

at the time this action was tried, liable for any obligation of

the company, until a judgment against the company had been

obtained, and its property exhausted (Bobbins v. Wells, 1

Hobt. 666) ; but this immunity did not extend to the stock-

holder, who himself incurred a liability for the wrongful act

which made the company also liable.

1 think the judgment should be affirmed, with costs.

CHARLES P. DALY, Chief Justice. I agree in what is above

stated except that it devolved on the defendant to show that the

kind of supervision or controlling influence which he had, and

could, but did not exercise, was not of the kind that enabled

him to say authoritatively what should or should not appear in

the paper. It was for the plaintiff to show this, as it was for

him to make out his case and prove the personal liabilit}
7 of

the defendant for what appeared in the paper. I am there-

fore of opinion, with Judge BEACH, that the judgment will

have to be reversed.

Exceptions sustained.
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Foster v. Dayton.

CLINTON FOSTER et al., Appellants, against CHARLES W.
DAYTON et al., Respondents.

(Decided June 6th, 1881.)

The defendants, attorneys for Mrs. "W., were conducting legal proceedings
on her behalf, in which expenses had been incurred, to pay which, the

plaintiffs, at the request of the defendants, made advances of money to

the defendants. The proceedings resulted in a settlement, by the terms

of which a sum cf money was to be paid to the defendants for Mrs. W. ;

but one of the plaintiffs, who was a necessary party to the settlement, as-

sented to it only upon condition that out of that sum the amounts so

loaned by the plaintiffs should be repaid, with interest, to which the

defendants agreed if Mrs. TV. would sign the plaintiffs' account. Their

account, made out as against the defendants, was presented to the latter,

and afterwards to Mrs. W., who wrote below it "Please pay the above

amount and charge to my account," and signed and returned it to the

plaintiffs; the settlement was then carried out, and the defendants received

under it the money thereby agreed to be paid to them. Held, that the

written order of Mrs. W. operated as an equitable assignment of so much
of the funds in the defendants' hands, which, in the absence of fraud or

misrepresentation, she could not recall; and that an action might be

maintained upon such order, against the defendants, even without a writ-

ten acceptance by them, upon their refusal to pay the amount of it.

APPEAL from a judgment of this court entered upon the

dismissal of a complaint.

The facts are stated in the opinion.

Benj. T. Kissam, for appellants.

L. A. Gould, for respondents.

CHARLES P. DALY, Chief Justice. The money advanced

in this case by the plaintiffs was at the defendants' request to

enable them to pay the expenses incident to the proceeding

Ihey were conducting, to recover from the executrix of the

trustee of Mrs. Whittelsey money left in trust for Mrs. W.
The money was loaned by Mr. Town, as agent of the plaintiffs,

and for the benefit of Mrs. W., who was without means. It

VOL. X 15
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was loaned upon the personal solicitation of the defendants,

and might, upon the evidence, if it were necessary, be treated

as a loan to them. They were successful in the proceedings,
and it was finally arranged that the executrix should, in settle-

ment, pay $22,500 $15,000 to Mrs. W.'s trustees, Messrs.

Town & Kissam, and $7,500 to the defendants. To this final

settlement or arrangement Mr. Town was a necessary party as

one of Mrs. Whittelsey's trustees, and certain instruments

were to be signed by him upon which the money was to bo

paid by Mr. H. L. Hoguet on behalf of the executrix of Mrs.

W.'s former trustee. Mr. Town, however, refused to sign the

papers unless it was agreed that out of the $7,500 that was to

be paid to the defendants for Mrs. "W. the amount loaned by
him as agent of the plaintiff should be paid, which, with inter-

est, amounted to $1,301.80. The defendants objected to the

payment of the interest on this amount, and after some dis-

cussion between the parties, the defendants, Mr. Town, and

Judge Van Cott, it was finally agreed that the amount should

be paid to Mr. Town, if Mrs. W. would sign the account, to

which Mr. Town was not favorable at first, but to which ho

ultimately assented, saying that he would submit the account

to Mrs. W.
Town's account was made out against the defendants,

whom he seems to have regarded as the debtors. He took it

first to the defendants, and then to Mrs. W., and she signed it

in the form of an order in these words: "Please pay the

above amount and charge to my account. Mary E. Wlrittel-

eey." The settlement was thus carried through, the $22,500

was paid over as above stated, and the account with Mrs. W.'s

order was sent by Town to the defendants' office for the pay-

ment of it, with a young man, who called several times with-

out seeing them
;
and who finally presented it to Mr. Dayton,

.about three days after the order was signed, or about the 19th

of May, 1879, and demanded payment, which was not made,

Mrs. W. in the meanwhile, on the 17th of May, 1879, having

written a letter to the defendants, saying that she signed the

order under a misapprehension, and that, upon reflection, she

considered the charge unjust, forbidding them to pay the
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amount for which she signed, and requesting them to retain it

in their hands.

In a later letter to the defendants she declares it outrageous
that she should be required to pay the whole of the amount

and interest, when others as well as she were to be benefited
;

referring, I suppose, to the fact that the husband of one of the

plaintiffs and the other plaintiff, who were her brothers, had a

remote contingent interest in the $15,000 which was in trust

for her for life, and which, upon her death without issue, was

to go to them. She and the defendants, her attorneys, probably

thought that, in view of this contingent possible interest in

the trust fund, the plaintiffs should bear some part of the ex-

pense of the legal proceeding which had resulted in securing

it, or should at least relinquish the interest on the loan, which

may or may not have been a reasonable expectation. How-
ever that may be, Mr. Town, who had become one of Mrs.

W.'s trustees, desired that what had been advanced to enable

the defendants to go on with the proceedings, with interest,

should be paid out of the $7,500 that was to be paid to the

defendants for Mrs. W. on the settlement, before he would

assent to the settlement, which was reasonable on his part, as

the money had been advanced by him, as the plaintiffs' agent,

to enable Mrs. W. to prosecute proceedings which had resulted

in the settlement.

There is nothing in the evidence that would warrant the

court below in assuming that the money advanced by Town
was a contribution by the plaintiffs toward the expense of a

proceeding in which one of them, and the husband of the

other, had a remote contingent interest. Neither Mrs. W. nor

the defendants, as her attorneys, entertained any such view of

it, for they, with her approval, repaid Town the principal,

$800. The only dispute or point of difference was the pay-

ment of the interest, which, if it were a loan either to the de-

fendants or Mrs. W., was necessarily payable from the time

of the making of the loan. As the settlement was made, the

instrument signed by Town, and the $7,500 paid over to the

defendants, with the distinct understanding, on the part of

Town, acting for the plaintiffs, and of the defendants, acting
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either for themselves or for Mrs. W., that this amount was to

be paid to Town out of the $7,500 if Mrs. W. would do what

she did so order the amount to be paid her subsequent writ-

ten order, which she wrote and signed at the bottom of the

account and delivered to Town, was a full and complete rati-

fication, on her part, of the agreement. It operated as an

assignment of so much of the funds in the defendants' hands

for the plaintiffs' benefit, and after the signing and delivery

of the order to Town, she could not recall it, there being no

evidence that any fraud was practiced upon her or any misrep-
resentation made to her by Town (Morton v. Naylor, 1 Hill,

583). It was founded upon a good consideration moving from

her the existence of a debt which she recognized, by her

signing the order, that she was bound to pay and was a com-

plete and final disposition of so much of the funds in the defen-

dants' hands
;
and they, after a knowledge of the fact that she

had made this order, were bound to pay the amount to the

plaintiffs, for the order was not in the nature of a bill of ex-

change, requiring, under the statute, a written acceptance by
them to charge them with the payment (Morton v. Naylor, 1

Hill, 583), but a direction for the payment of a specific sum
out of a specific fund in their hands belonging to Mrs. W.,
which sum, by the operation of the order, became equitably

assigned to the plaintiffs, and was thereafter payable by the

defendants to the plaintiffs, and upon their refusal thereafter

to pay it, an action would lie at the suit of the plaintiffs to

compel them to do so (Barker v. Bradley, 42 N. Y. 316
;
Par-

ker v. City of Syracuse, 31 N. Y. 376
; Berry v. Mayhew, 1

Daly, 54).

In my opinion, the judgment should be reversed and a

new trial ordered, costs to abide event.

J. F. DALY and BEACH, JJ., concurred.

Judgment reversed and new trial ordered, with costs to

abide event.
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Levison v. Stix.

HENRY L. LEVISON, Respondent, against CHARLES L. STIX et

al.j Appellants.

(Decided June 6th, 1881.)

An oral agreement, made on the 31st of December, for services to be ren-

dered for a period of one year which is to terminate on the 31st of

December of the following year, is void under the Statute of Frauds.

APPEAL from a judgment of the district court in the city

of New York for the seventh judicial district.

The action was brought to recover damages sustained by
an alleged wrongful dismissal fiom employment of a clerk.

The evidence showed that on the 31st of December, 1879, the

plaintiff was orally engaged to serve for one year, which year
should terminate on the 31st of December, 1880. It was

claimed upon the part of the defendants, that the agreement
was void, because it was within the Statute of Frauds, and no

memorandum thereof in writing was ever signed by the

parties sought to be charged thereon. Judgment was ren-

dered for the plaintiff. From the judgment the defendants

appealed to this court.

William Strauss, for appellants.

Morris S. Wise, for respondent.

PER CDRIAM. In support of the position claimed upon
the part of the respondent, is cited the cases of Marvin v.

Marvin (75 N. Y. 242) ;
Kent v. Kent (62 N. Y. 560) ;

Smith v. Conlin (19 Hun, 236), and certain other cases, hold-

ing that, where an act is not to be done until a certain length
of time has elapsed, the day upon which the time is set run-

ning is to be excluded in the computation of time.

The case of Marvin v. Marvin simply decides that

where an act is to be done after the expiration of four days
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from the filing of a decision, the day of the filing of the

decision must be excluded, because four full calendar days
must elapse, after the filing of the decision, before the act con-

templated can be done
;
and that was all that was decided in

that case.

In the case of Kent v. Kent, the principle is recognized
which was asserted in the case of Baydell v. Drummond (11

East, 141), that a contract which may by its terms be per-

formed within a year is not within the Statute of Frauds, but

where the agreement by its terms is not to be performed
within one year, it is within the Statute of Frauds.

To the same effect is the case of Smith v. Conlin, and iu

that case the various decisions of this state seem to be care-

fully collated which established the proposition above men-

tioned.

It is clear that the employment in the case in question was

not to commence until the 1st of January, 1881, and upon

precisely such a state of facts in the case of Cawthorne v.

Corrfrey (13 C. B. K S. 406), it was decided that the contract

was within the statute.

In that case it was held that a contract entered into on the

24th to serve for twelve months commencing on the 25th is

within the statute
;
and the case of Bracegirdle v. Ileald (1

Burn. & Aid. 722) is there cited, in which it was held that a

contract for a year's service to commence at a subsequent day,

being a contract not to be performed within a year, is within

the Statute of Frauds.

In fact, it is impossible to see, if the term of service is to

commence at any time subsequent to the time of making the

contract, and the contract is for a full year, how it is possible

that it should be performed within u year.

It is undoubtedly the intention of the statute to require that

all contracts which are not to be performed within one year from

the time of making, shall be in writing, and in order that they
shall be completed within the year, it is absolutely necessary
that the time of making and the year of performance must bo

within the same year; and if the time of making is to be ex-

cluded and the time of performance is to be a full year, the
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contract cannot be performed within the year within which it

was made.

The judgment in this case must be reversed.

At the general term, November, 1881, a motion for a re-

argument was made by the plaintiff, upon which the follow-

ing opinion was rendered December 5th, 1881.

J. F. DALY, J. The question in this appeal, argued before

the last general term, was whether a hiring on December
31st for one year, to commence the next day, was within the

Statute of Frauds, as being a contract which was not to be per-

formed within one year from the making thereof. This court

held the agreement to be within the statute, and cited Caw-

thorne \. Cordrey (13 C. B. N. S. 406). Eespondent on this

motion claims that the court fell into error in quoting that

case as authority for the decision, and states that it was there

decided that such a contract is not within the statute, and that

the decision was so understood by the Supreme Court of Ala-

bama in Dickson v. Frwlee (52 Ala. 165
;
25 Am. Rep. 565).

The general term did not fall into error in reading the

case of Cawthorne v. Cordrey. In that case the doctrine of

Lord ELLENBOROUGH in Braceyirdle v. lleald (1 Barn. & Aid.

722), tiiat
"

if one were to hold that a case which extended one

minute beyond the time pointed out by the statute did not

fall within its prohibition, I do not see where we should stop ;

for in point of reason an excess of twenty years will equally
not be within the act

" was not overruled, but on the con-

trary was impliodly sanctioned, for the court, EAULE, C. J.,

discharged the rule, not because a contract for a year, made on

one day to commence on the next, was not within the statute,

but because there was sufficient evidence in the case to shou-

that the contract was to commence on the very day it was

made. It should be premised that the head-note of the case

is misleading, for it announces a decision that was not made

by the court. The facts were that on March 24th the plaint-

iff made a contract for a year's service with defendant and

received part payment iu advance, giving a receipt declaring
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that the service was to be from Lady Day to Lady Day
(March 25th). EAELE, C. J., said: "There clearly was evi-

dence upon which the jury were at liberty to find that there

was a contract on Monday the 2ith, for a year's service, and

it is no objection that the receipt which the plaintiff gave for

the 20 advanced, describes the contract as being from Lady

Day to Lady Day." It will thus be seen that the contract

was upheld because it was to commence on the day it was

made and not the day after.

In Dickson v. Frisbee, the court cited Cawthorne v. Cor-

drey, as authority for the proposition contained in the head-

note, but which was not decided in the case, having been

evidently misled by the syllabus as given in the report ;
and

upon that supposed authority and from the court's own view

that in construing the meaning of the statute, fractions of a

day should be disregarded, and that a full yew from the day
the contract is made was intended, held that a contract for a

year's service to begin the day after the contract is made is

not within the statute.

I think that view contrary to the authorities, and that the

decision of the general term in this case is correct.

I am in favor, however, of having the case go to the Court

of Appeals that the profession may have the benefit of a

controlling decision on a question frequently arising.

VAN HOESEN, J., concurred.

Motion denied *

.'
ISAAC NEBENZAHL, Appellant, against EDWARD "M.

TOWNSEND et al., Respondents.

(Decided June 6th, 1881.)

The proceedings upon a warrant issued under the act of 1831, to abolish

imprisonment for debt, &c., were dismissed, and the debtor discharged
from arrest thereunder, on the ground that he had been arrested pre-

* No appeal to the Court of Appeals was taken from the above decision.
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viously upon substantially the same facts in an action brought against

him by the same party. Held, that this did not render the warrant void,

so as to entitle the debtor to maintain an action for false imprisonment
for the arrest under it.

Where a complaint sets forth a cause of action for false imprisonment and

another for malicious prosecution, both for the same arrest and imprison-

ment, it seems, that the plaintiff should be required to elect between them

at the trial. If however, without so electing, the plaintiff gives no proof of

want of probable cause, and evidence offered on the part of the defendant

tending to prove probable cause is rejected upon the plaintiff's objection,

the count for malicious prosecution may properly be dismissed.

An action for malicious prosecution cannot be maintained, even after the

proceedings alleged to be malicious have been dismissed, so long as an

appeal from such dismissal is pending.

APPEAL from a judgment of this court entered upon the ver-

dict of a jury, and from orders denying motions for a new trial.

The action was brought to recover damages for the arrest

and imprisonment of the plaintiff. A previous action had

been brought by the defendants, Edward M. Townsend and

Henry C. Yale, against Isaac Nebenzalil, the plaintiff in this

action and Montague S. Marks, in which an order of arrest

against Nebenzalil and Marks was granted and they were

arrested and held to bail. A judgment was recovered against
them in the action, upon which execution was issued against

their property ;
but no execution against the person was issued,

and the order of arrest was never vacated, nor were the

defendants discharged or their bail exonerated. Subsequently,
Townsend and Yale, upon affidavits stating substantially the

same facts as those upon which the onjer of arrest was granted,

procured from a justice of the Supreme Court a warrant for

the arrest of Nebenzahl and Marks under the act to abolish

imprisonment for debt and to punish fraudulent debtors (L.

1831, c. 300, known as the Stilwell Act). Under this warrant

Nebenzahl and Marks were arrested, but after taking testimony,

they were discharged and the proceedings dismissed, on the

ground, as stated in the opinion of LAWKENCE, J., that as the

plaintiffs had elected to proceed under the provisions of the

Code relating to arrests, they could not take proceedings under
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the Stilwell Act based upon substantially the same facts as those

which were disclosed in the affidavits on which the order of

arrest was granted. From the order dismissing their proceed-

ings, Townseud and Yale appealed to the general term of the

Supreme Court, which affirmed the order; and from this

decision they appealed to the Court of Appeals, by which

their appeal was eventually dismissed
;
but while the appeal

was still pending, this action was brought by Nebenzahl

against Townsend and Yale to recover damages for his arrest

and prosecution under the warrant.

The complaint set forth three alleged causes of action :

the first, in the nature of an action for false imprisonment ;

the second and third, in the nature of actions for malicious

prosecution, the third containing, however, no allegation of

want of probable cause. At the trial, the defendants moved
that the plaintiff be required to elect upon which cause of

action he would proceed, which was denied. Motions by the

defendants to dismiss the complaint, and to dismiss the first

cause of action, were denied
;
but their motions to dismiss tho

second and third causes of action were granted. Upon the

first cause of action, the jury found a verdict for the plaintiff.

Motions by the defendants and by the plaintiff for a new
trial were refused, and judgment in favor of the plaintiff was

entered upon the verdict. Both parties appealed from the

judgment, and they also respectively appealed from the re-

spective orders denying their motions for a new trial.

J3lumenstiel & Illrsch and A. J. Requier, for plaintiff.
i

North, Ward <& Wagstaff, for defendants.

CHARLKS P. DALY, Chief Justice. The warrant granted
under the act to abolish imprisonment for debt, was not abso-

lutely void, because the defendant had been arrested substan-

tially upon the same state of facts in an action previously

brought by the plaintiff, in which the defendant had given

bail, and in which judgment had been recovered against him

and another. It may be a good reason for discharging the war-
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rant, as was done in this case, upon the ground that the plaint-

iff should not be allowed to resort to both remedies
;

that

having elected to pursue one, he should be precluded from re-

sorting to the other, (People v. Goodwin, 50 Barb. 564;

People v. O'Brien, 6 Abb. Pr. N. S. 66
; People v. Kelly, 1

Abb. N. S. 431). But this does not render the warrant and

the proceedings under it void. If granted by the proper

officer, upon affidavits establishing any one of the grounds of

arrest specified in the statute, it is valid, and is a protection to

the officer, and to all acting under it (Steward v. Biddlecum,
2 N. Y. 105

; Rookford, <&c. R. R. Co. v. Boody, 56 K Y.

460, 461
; People v. Tweed, 63 N. Y. 205

;
5 Hun, 392

;

Brown v. Growl, 5 Wend. 298
; Wright v. Ritterman, 4 Rob.

710, Til
; Cooper v. Harding, 7 Ad. & El. N. S. 939, 940).

The warrant is not void, but can be vacated upon applica-

tion to the court upon the ground that it is vexations, being
instituted merely to harass and annoy, as has frequently been

adjudged in cases where, after a defendant has been sued and

arrested, a second suit is brought for the same cause, in which

he is arrested
;
which application to discharge the defendant

from the second arrest, is not, however, a matter of right, but

rests in the discretion of the court (Imlay v. Ettefsen, 2

East, 453
; People v. Tweed, 63 N. Y. 205) ;

as there may be

ca'ses where it is allowable to do so. Thus, in Olmion v.

Delany (2 Str. 1216), it was, under the circumstances of that

case, held that the defendant might be arrested in a second

action, before the former action, in which he had been arrested

for the same cause, had been discontinued.

The warrant having, in this case, been granted by the pro-

per officer, upon affidavits showing affirmatively a case within

the statute, an action for false imprisonment could not be

maintained for an arrest under it, the only action that lies

where the arrest and imprisonment are by lawful process, being
an action for malicious prosecution, which is maintainable if

the prosecution was instituted by the one against whom action

is brought maliciously, and without probable cause.

The complaint was for false imprisonment and malicious

prosecution, which was uniting two causes of action that were



236 COURT OF COMMON PLEAS.

Nebenzahl v. Townsend.

inconsistent with each other, for, if the arrest was without

lawful authority, it was not a case of malicious prosecution

(Bourden v. Alloway, 11 Mod. 180) ;
and if under lawful

process, there was no false imprisonment, the imprisonment

being by lawful authority. Each cause of action is distinct

from the other. Thus, formerly, for false imprisonment, the

remedy was trespass, and for a malicious prosecution it was

case (Elsee v. Smith, 2 Chitty, 304). Both cannot exist upon
the same state of facts, or, to put it more clearly, if one lies

upon the facts, the other does not. The complaint contains

a good count for malicious prosecution, averring that defendants

caused to be made affidavits, upon which they obtained from

Judge LAWRENCE a warrant for the arrest of the plaintiff, upon
which he was arrested and held to bail

;
which proceeding, pros-

ecution and arrest, it is averred, was instituted by the defendants

maliciously and without probable cause
;
and a count for false

imprisonment, which averred that the defendants, wrongfully
and by force, caused the plaintiff to be taken into custody,

and imprisoned without any right or authority ;
and that the

imprisonment was under a warrant wrongfully and irregularly

issued at the instance of the defendants
;
which count might

possibly be sustained, if the warrant, process, or other proceed-

ing, by or under which he was imprisoned, was void, being
without authority in law. When the plaintiff had opened the

case, the defendant moved that the plaintiff be required to

elect under which count or cause of action in the complaint he

would proceed, which was denied, and the defendants excepted.

As the plaintiff could not maintain an action for false impris-

onment, and one also for malicious prosecution, for the same

arrest and imprisonment, I think he was bound to elect

under which he would proceed ;
but the point is not material,

from what subsequently occurred.

The plaintiff then put in evidence all the proceedings
under which he was arrested, in pursuance of the act to abol-

ish imprisonment for debt. He was examined as a witness on

Ins own behalf
;
and upon his cross-examination, the defend-

ant put several questions to him, for the purpose of showing
that there was probable cause for the granting of the warrant,



NEW YORK JUNE, 1681. 237

Nebenzahl v. Townsend.

such as asking him if there was anything in the affidavits upon
which the warrant was granted, which he thought was not

correctly stated, to which the plaintiff objected ;
and the judge

sustained the objection ;
the defendants excepting. As there

were counts for malicious prosecution, the defendants had a

right to show the existence of probable cause, unless the plaint-

iff had abandoned or meant to abandon that cause of action

and that he had, is inferrable from his objecting to any evi-

dence of the existence of probable cause. To make out such a

cause of action, it is incumbent upon the plaintiff (Lovell v.

Roberts, 1 Salk. 15) to show that there was a want of probable
cause for the warrant, and as the plaintiff had given no evi-

dence on his part, to establish any such cause of action, and

objected to the defendants giving any to prove the existence

of probable cause, the judge, on the defendants' motion, after

the plaintiff had rested, dismissed the complaint, as to this

cause of action, or, as it appears in the case, the second and

third causes of action in the complaint, the third cause of action

amounting to nothing more than an averment of the granting
of the warrant, the arrest of the plaintiff, the entering into

by him, of a recognizance, and a decision of Judge LAWRENCE

discharging the plaintiff from the arrest and dismissing the

warrant and complaint, and the affirmance of that decision by
tire general term of the Supreme Court, and by the Court of

Appeals ; which, containing no averment of the essential ingre-

dient of a want of probable cause, was no averment of any cause

of action whatever. To this decision, the plaintiff excepted,
and has also brought an appeal to review it ; the answer to

which appeal has already been stated in part, that plaintiff

rested without giving any evidence establishing a want of pro-

bable cause, and after a ruling by the court upon his objection,

that the defendants had no right to offer any on the subject.

From the plaintiff's points on this appeal, I infer that he

regards the discharge of the arrest and the dismissal of the

proceedings by Judge LAWRENCE upon the ground that the

plaintiff had previously been arrested in another action for

substantially the same cause, as establishing, as a conclusion of

law, the want of probable cause. It is not necessary, however,
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to pass upon this point, there being another reason why the

complaint for a malicious prosecution should have been dis-

missed, which is, that when the action was brought, the pro-

ceedings under which the arrest had been ordered were not

terminated, as an appeal was then pending from the decision

of the general term of the Supreme Court, affirming the deci-

sion of Judge LAWRENCE, to the Court of Appeals ;
and until

the determination of that appeal, it could not be known
whether the plaintiff would be discharged from the proceed-

ings against him or not
;
for if the decision of the court below

were reversed upon appeal, the plaintiff would have to be re-

committed. The pendency of such an appeal is in its effect

somewhat analogous to a discharge by nolle prosequi, in which

case it has been adjudged an action for a malicious prosecu-
tion will not lie, because new process may issue upon the

indictment (Goddard v. Smith, 6 Mod. 261; Hughes v.

French, Willes, 520, note a). No action for a malicious pros-

ecution is maintainable, until the proceeding or suit in which

the party has been prosecuted and imprisoned, has been final-

ly terminated by his acquittal and discharge, or by a verdict

or judgment in his favor, or where there has been an abandon-

ment of the proceeding or suit by the party that instituted it
;

thereby establishing conclusively and beyond further question
that there was no ground for his arrest

;
the reason originally

given for the rule being, that until the proceeding is finally

determined it does not appear that the prosecution or suit in

which the party was arrested was unjust ( Waterer v. Freeman,
Hob. 266

;
and Williams' note to the case in 1 Am. ed.) ;

and

because "
it ought to be shown that it was false and hopeless;"

Per PAKKEE, Ch. J., in Parker v. Langley (10 Mod. 209
;
Id.

Gilbert's Cases, 163). It is essential, therefore, to a cause of

action, for the plaintiff to aver and prove that the suit 6r

prosecution was determined in his favor (Hunter v. French,

Willes, 517; Fisher v. Bristow, Doug. 215
; Morgan v. Hughes,

2 T. R. 223
;
Skinner v. Gunton, 1 Saund. 229

;
Id. T. Raym.

176; Arundtll v. Tregono, Yelv. 117; Beauihamp v. Croft,

Dyer, 285a
;
Robins v. Robins, 1 Salk. 15

;
Bird v. Line,

Com. 190
;
Goddard v. Smith, 6 Mod. 262). It is," says
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the court in Parker v. Langlcy (supra), "a proper answer to

show that it is pending," which it certainly is, when there has

been an appeal from the judgment, which has not yet been

decided
;
and it must also be shown that the suit was deter-

mined, or the plaintiff acquitted or discharged before the

action was brought (Purcell v. McNamara, 9 East, 157
;

Woolford v. Ashley, 2 Camp. 194
; Phillips v. Shaw, 4: Barn.

& Aid. 435
;
Stoddart v. Palmer, 3 Barn. & C. 2).

The case was then left to rest upon the simple count for

false imprisonment ; and, at the close of the trial, the defend-

ants moved for a dismissal of the complaint, as it then stood,

upon the ground that an action for false imprisonment had

not been established, the process under which the plaintiff

had been arrested, being regular, valid, and the arrest iinder

it, lawful
;
which was denied

;
and the defendants excepted.

I think, for the reasons already given, that this motion

ought to have been granted ;
and that the defendants are en-

titled to have the judgment reversed, and a new tiial ordered,

costs to abide event.

J. F. DALY and BEACH, JJ., concurred.

Judgment reversed and new trial ordered, with costs to

abide event.

Louis OPPENHEIMER, Appellant, against HUGH O'REILLY

et at., RESPONDENTS.

(Decided June 6th, 1881.)

At the trial of an action to recover damages for personal injuries to a boy
four years of age, by being run over in a public street, by defendants'

wagon, the plaintiff requested the court to charge that if the jury found

that the plaintiff was non suijuris and escaped into the street without

negligence on the part of the parents or custodians, the plaintiff could re-

cover, if they believed the defendant was guilty of negligence. Held, that

as there was conflicting evidence as to whether the plaintiff escaped into

the street or was left there by his custodian at the time, a refusal to so

charge was not erroneous.
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APPEAL from a judgment of this court entered upon the

verdict of a jury, and from an order denying a motion for a

new trial.

The facts are stated in the opinion.

James Henderson, for appellant.

Albert Mathews, for respondent.

PER CURIAM. The only question involved in this appeal
arises from the refusal of the court to charge a request made

by the plaintiff's counsel, that : "If the jury find that the

plaintiff was non sui juris and escaped into the street without

negligence upon the part of the parents or custodians, the

plaintiff can recover if they believe the defendant was guilty
of negligence."

It is a familiar principle of law that if the request is in

such form that the court cannot properly charge it in the

very terms of the request, without qualification, an exception
to a refusal to charge the request is not well taken.

The difficulty with the proposition asked to be charged in

this case, although abstractly true, seems to be that it would

have conveyed an erroneous impression to the jury in view of

the evidence which had been offered upon the part of the

defendants as to one of the main questions involved in the

case, and that was as to whether the boy had escaped (as was

testified to by the aunt) into the street, or whether he had

been negligently left in the street, as it is claimed that the

testimony of the witness Brennan showed. The reasonable

construction of this testimony would seem to indicate, that

the boy was in the street in his uncle's company, and was left

in the street by him, and if he was non sui juris this was

clearly negligence upon the part of the uncle, who, according

to the testimony of the witness Brennan, was then his custo-

dian. The jury might well have inferred if the request had

been charged in the precise way demanded by the plaintiff's

attorney, that they were instructed that the child had escaped

into the street, and the only question in reference to such
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escape was as to whether he had escaped without negligence
on the part of his parents or custodians, thus calling their at-

tention exclusively to the testimony given upon the part of the

aunt, entirely excluding from their consideration the feature of

the case introduced by the testimony of the witness Brennan.

Under these circumstances, it appearing that an erroneous

impression would have been conveyed to the jury by a charge
of the proposition in question in the very terms proposed, it

was not error for the judge to have refused to charge the same.

We are of the opinion, therefore, that the judgment must

be affirmed with costs.

Judgment affirmed, with costs.

MARGARET ROONEY, as Administratrix of the Goods, Chattels

and Credits of EDWARD ROONEY, Deceased, Appellant,

against THE COMPAGNIE GENERALE TRANSATLANTIQUE,

Respondent.

(Decided June 6th, 1881.)

On the trial of an action brought by an administratrix to recover damages
for negligently causing the death of her intestate, it appeared that his

death was the result of injuries received while discharging cargo from

the defendants' steamship, by the fall upon him of a portion of the cargo
from the sling in which it was being hoisted out of the vessel, the rope

forming the sling having broken, though with less than the ordinary

weigbt of such a draught, owing to defects in the rope which were

observable upon inspection. There was evidence that this sling was

obtained by one of the laborers from the quartermaster of the steamer,

and was one of many which belonged to the vessel, and were carried in

her back and forwards across the ocean, usually stowed away, but

brought out by the quartermaster when they were wanted for the dis-

charge of cargo, in convenient numbers, the laborers taking the first that

came to hand, as was done on this occasion. Held, that upon this

evidence it was a question for the jury, whether the defendants under-

took to supply the men engaged on their vessel in hoisting out the cargo
with the necessary slings for the purpose, and if they did, whether they
fulfilled the obligation or duty they owed to the men so engaged by

providing the sling used in this instance.

VOL. X. 16



242 COUET OF COMMON PLEAS.

Rooney v. Compagnie Generale Transatlantique.

APPEAL from a judgment of this court entered upon the

dismissal of a complaint.

The facts are stated in the opinion.

Christopher Fine, for appellant.

F. R. Coudert, for respondent.

CHARLES P. DALY, Chief Justice. I think this was a case

for the jury, and not for the court. It was averred in the

complaint that Shaw, the stevedore, had contracted to discharge
the cargo of the steamship, and it was shown in evidence that

lie employed and paid the men engaged in discharging it, but

this was all that appeared. It may have been consistently

with this statement that the slings used in discharging the

cargo were to be supplied by the defendants
;
and there was

evidence showing that the slings were supplied by them, and

sufficient evidence, prima facie, in my judgment, to entitle the

jury to pass upon the question, whether they had not under-

taken to furnish that portion of the hoisting apparatus, and to

render the verdict of the jury conclusive on that point ;
for it

was for the jury, and not for the court, to draw whatever in-

ferences may be legitimately deduced from the evidence. If

the defendants undertook to furnish the slings used in -dis-

charging the cargo from their vessel, they owed a duty to

those who were engaged in the hoisting on board the vessel,

to furnish slings suitable for the purpose, and capable of sus-

taining the weight ordinarily put upon them in discharging

such a cargo, and if they failed to do so and furnished a sling,

the rope of which was so weakened by injuries or defects that

were observable as to be unsafe and wholly unfit for the work

to which it was put, they would be answerable for the conse-

quences of its breaking while in use, and for injury to any of

the men engaged in discharging the cargo who were injured

by its breaking without any negligence on their part (Cook v.

President, &c. of New York Floating Dry Dock Co., 1 Hilt.

436
;
on appeal, 18 N. Y. 229, and affirmed, but not reported ;

CougUrj v. Globe Woolen Co., 66 N. Y. 126, 127, 128
;
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enbacher v. Lehigh Valley E. E. Co., 10 N. Y. W. Dig. 347
;

Thomas v. Winchester
,
6 N. Y. 397

; Godley v. Haggerty, 20

Pa. St. 387).

The sling in this case was subjected to what was ordinarily

deemed a Mght weight. The evidence was that the rope of

such a sling, if in good condition, was capable of sustaining a

weight of 2,600 pounds, and that the weight to which this

rope was subjected was about 900 pounds, whereas, 1,600

pounds is not a heavy but a fair draught. Upon the exam-

ination of the rope, after the accident, it was declared to be, by
the witnesses who examined it,

"
very brittle, bad, seemingly

burnt," that is,
"
part seemingly burnt out of the rope." A

sailor who had used a great many ropes of all kinds, testified

that it was not fit for use at all for hoisting ;
that it looked

pretty bad
;
looked as if it was mildewed from long lying up

a kind of white grey. A painter accustomed to use ropes in

putting up scaffoldings, who was on the coroner's jury and saw

this sling, testified, that it looked bad; that from its general ap-

pearance, in his opinion, it was very poor ;
that in his business

he would not use it
;
that he would not use it to sustain a scaffold

of five or six hundred pounds weight. The evidence further

was, that one of the laborers employed by the stevedore got
this sling from the quartermaster of the steamer; that the

slings used in discharging the cargo belonged to the vessel

and were carried backward and forward in her across the ocean
;

that the quartermaster had them generally tied up and stowed

away, but sometimes, if the deck was not full, and they were

wanted for the discharge of the cargo, they were thrown upon
deck, s ;x or seven pairs of slings on a pile, from which the

laborers would take a sling as they wanted one
;
the first man

that was ready to take hold of a sling would take the first one

he could get. In this particular instance the laborer Brennan

testified that they went to the quartermaster of the ship for a

sling and he tossed out a bundle to them, from which the wit-

ness took the one next at hand, without examining it, which,
as far as he saw, was a good looking rope, with which they

worked for about two hours, when it broke. Brennan testified

that, when the slings were not on the deck of the steamer,
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they bad always to ask the quartermaster for them, as they
did on this occasion, when he showed them where they wero

in the closet. On this testimony, it was, in my opinion, a

question for the jury, whether the defendants undertook to

supply the men engaged on their vessel, in hoisiing out the

cargo, with the necessary slings for the purpose, and if they

did, whether they fulfilled the obligation or duty they owed to

the men engaged in discharging the cargo by the kind of sling

that was provided for them and used in this instance.

A new trial should therefore be granted.

YAN BRUNT and BEACH, JJ., concurred.

Judgment reversed and new trial ordered.

ISAAC F. TYSEN, Respondent, against CHARLES II. TOMPKINS,

Appellant.

(Decided June 6th, 1881.)

In an action before a justice of the peace to recover rent for two months,
under a lease of certain premises for a year at a yearly rent payable

monthly, the defendant's answer alleged an agreement between the plaint-

iff and the defendant that, as a condition of the defendant's leasing the

premises, the plaintiff should make certain repairs, and that he had

failed to make them. Held, that the judgment of the justice in favor of

the plaintiff was conclusive against the defendant in another action

previously brought against him by the same plaintiff for installments of

rent due for previous months under the same lease, in which the defendant

had set up the same agreement as a defense, with a counter-claim for

damages to him from the alleged breach by the plaintiff ;
the justice's

judgment having been pleaded by the plaintiff by way of supplemental

reply, and established by proof at the trial.

The failure of a plaintiff who relies upon a former judgment in his favor

by a justice of the peace, to show the authority of the attorney who

appeared before the justice for the defendant against whom judgment
was rendered, docs not invalidate the judgment as a former adjudication,
if the defendant does not disclaim such authority.



NEW YORK JUNE, 1881. 245

Tysen . Tompkins.

APPEAL from a judgment of the general term of the

Marine Court of the City of New York, affirming a judgment
of that court entered upon the verdict of a jury rendered by
direction of the court.

The action was brought in October, 1879, to recover from

the defendant, rent for the months of May, June, July, August
and September, 1879, of certain premises situated at New
Brighton, Staten Island, which he alleged that he had rented

to the defendant for a period of one year from the 1st of Maj
r

,

1879, at the yearly rent of $1,200. The defendant answered

the complaint of the plaintiff, alleging that in or about the

mouth of March, 1879, the defendant made an agreement
with the plaintiff whereby it was mutually agreed that upon
the condition that the plaintiff would paint the house upon
the premises described in the complaint, and do certain other

repairs, the defendant would lease the said premises for a year
from the 1st of May, 1879, at the yearly rent of $1,200 to be

paid monthly, and that relying upon said agreement, the

defendant entered into occupancy of said premises on or about

the 1st of May, 1879. That the plaintiff in accordance with

his agreement did certain repairs, but that, although repeatedly

requested to do certain other repairs, he had failed to do so.

The defendant then set up as a counter-claim, that because of

his failure to repair the premises as he had agreed to do, the

defendant was damaged to the .amount of $500, for which

amount he prayed judgment.
On the 18th day of February, 1880, a summons was issued

by John Seaton, a justice of the peace of the town of Castle-

ton, Richmond County, summoning the defendant in this

action to answer the complaint of the plaintiff in this action

on the 28th of February. This summons was personally served

upon the defendant on the 21st of February. Upon the return

day of the summons the plaintiff and defendant appeared in

court, and the plaintiff claimed for two months' rent of the

premises mentioned in the complaint in this action, namely,
the rent for the months of November and December, at $100

per month, under a lease of the premises at $1,200 a year.
I
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The defendant filed his answer in writing, whereby he denied

each and every allegation of the complaint, and alleged that it

was expressly agreed by and between the parties to the action

at the time of the alleged letting of the premises in question

that there was not to be and there was not any agreement to

let or take said premises or to pay any sum as rent for them,
unless as a condition precedent to the said letting, the plaintiff

should make certain repairs to said premises, which said

plaintiff neglected and refused to make,. and still refuses so to

do, and that the reasonable use and occupation of said premises

during the time in question was not worth more than $50 a

month, and that the defendant suffered damages by reason of

the plaintiff's aforesaid failure in the sum of $50. The case

was thereupon adjourned to the 12th of March. Upon said

day the plaintiff appeared in court and a Mr. Rawson appeared
as attorney for the defendant and asked for an adjournment,
which motion was denied. The plaintiff was thereupon ex-

amined as a witness and proved his complaint. Upon being
cross-examined by the attorney for the defendant as to the

facts set up in the answer as a defense, he denied the agree-

ment, and judgment was thereupon rendered in favor of the

plaintiff for the amount claimed.

In April, 1880, the plaintiff, for a supplemental reply to

the counter-claim set forth in the answer, set up the judg-
ment obtained in the justice's court above mentioned. i

This cause coming on fou trial before the court and jury,

and the above mentioned justice's judgment having been es-

tablished by evidence, the court held that that judgment was

a bar to any defense which the defendant in this action had set

out in his answer, and directed judgment for the plaintiff. An

appeal having been taken by the defendant from such judg-
ment to the general term of the Marine Court, it was

affirmed. From the judgment entered upon such affirmance

the defendant appealed to this court.

George G. Munger, for appellant. I. The well settled

rule that the judgment of a court of competent jurisdiction

directly upon the point is, as a plea in bar or avoidance, condu.-
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sive between the same parties upon the same matter directly

in question in another court (Duchess of Kingston's Case, 20

How. St. Tr. 355, 537
;
Gardner v. Bucklee, 3 Cow. 120),

is not only not controverted by the appellant, but admitted to

the fullest extent. A proper and intelligent application of

the rule only is demanded.

As the term res adjudicata itself implies, the "matter"

must have been passed upon and adjudicated, either express-

ly, that is, as matter of fact, or inferentially, as matter of law.

It is not enough that there was an opportunity for adjudica-

tion, or that it might have been passed upon. This alone

does not make an adjudication.

"Where the defense to a claim is of a dependent character,

like conditions precedent in a contract, or is so interwoven

with the claim that an adjudication of such claim necessarily

involves a declaration, express or implied, upon the defendant's

charge or claim, as where an action is brought for the value

of services, and there may be a claim that the services were

unskillfully performed, by which damage has resulted, the

claims and defenses, or antagonistic claims, cannot be separat-

ed or split up and made the subject of different actions within

this rule of res adjudicata. Of such a character were the

cases of Gates v. Preston (41 N. Y. 113) ;
Blair v. Bcvrttett

(75 N. Y. 150) ;
and Dunham v, Bower (77 K Y. 76). If,

on the other hand, the " matter " was independent matter, not

inherently connected with the matter which was passed upon,
or a- part of it in nature and substance, the fact that it was

properly pleaded, arid could have been duly brought to the

attention of the prior court, does not make it res adjudicata,
if the party who might have availed himself of this privilege

did not choose to profit by his right to this extent (Smith v.

Weeks, 26 Barb. 463
;
Burwell v. Knight, 51 Barb. 267

;

Cdwell v. BleiUey, 1 Abb. Ct. A pp. Dec. 400
; Campbell v.

Consalus, 25 N. Y. 613; Sweet v. Tuttle, 14 N. Y. 465;

People v. Johnson, 38 N. Y. 63
;
Slauson v. Englehart, 34

Barb. 198; Campbell v. Butts, 3 N. Y. 173; Thompson v.

1 Hilt.' 93; Jones v. Underwood, 13 Abb. Pr. 393 ;
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Hughes v. Alexander, 5 Duer, 488
;
Cromwell v. County of

Sac, 94 U. S. 351
;
Wells Res Adjudicata, 4, 8, 9, 333).

The defense set forth in the present action is an agreement

consisting of independent promises or conditions subsequent.

For breach of it the plaintiff did not lose his right of action

for rent entirely, but is only liable to the defendant for the

amount of damages sustained thereby, which might be re-

covered in an action brought by the defendant against the

plaintiff, or be counter-claimed or recouped in any action for

rent which should be instituted by the plaintiff against the

defendant.

The case is no different in principle or in substance from

what it would have been been if the whole transaction had

been put into a written lease, instead of resting entirely in

parol. In such a case there would be, on the one hand, the

covenant to pay rent by the defendant, and on the other hand,

the covenants by the plaintiff to make the said repairs, which

last-named covenants most clearly would be independent cov-

enants or conditions subsequent (Myers v. Burns, 35 N. Y.

269
;
Cook v. Soule, 56 K Y. 420).

This is a defense, therefore, which the appellant might
have produced, but which he was not bound to produce ;

and

it is not res adjudicate by the suit before Justice Seaton, for

the reason that no such question was in any manner inquired
into or examined in that suit.

The proceedings before the justice are not res adyudicata

upon this defense, for the reason that the appellant was not

present thereat in any manner either in person or by proxy.
The law does not recognize in justices' courts any attorneys

in the technical sense of the word (Cohen v. Dupont, 1 Sandf.

260). Consequently the authority of any person who appears
in -behalf of an absent party, plaintiff or defendant, in those

courts, must be proved, and proved clearly (Gaul v. Groat, 1

Cow. 113; Tullock v. Cunningham, Id. 256; Fanning v.

Trowbridge, 5 Hill, 428
; Hirshfield v. Landman, 3 E. D.

Smith, 208). This authority may be by parol, and is provable by
the attorney himself (Caniff v. Myers, 15 Johns. 246

;
Tullodk

v. Cunningham, 1 Cow. 256
; Pixley v. Butts, 2 Cow. 421).
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But the justice has no right to decide from his own knowledge
or act upon information which he has received out of court

(Beaver v. Van Every, 2 Cow. 429
; Fanning v. Trowbridge,

5 Hill, 428
;
Timmerman v. Morrison, 14 Johns. 369

;
Wilcox

v. Clement, 4 Den. 160). The party in whose pretended be-

half an unauthorized person has acted may repudiate his inter-

ference (Miller v. Larmon, 38 How. Pr. 417). The doctrine of

eome of the older authorities that the appearance of an attor-

ney for a party in a court of record is conclusive evidence of

his authority to appear, is now thoroughly exploded (Porter
v. Bronson, 19 Abb. Pr. 236

;
Bean v. Mather, 1 Daly, 440).

A. Prentice, for respondent. The plaintiff was compelled
to prove his case on the trial before the justice of the peace,

and he did so. The defendant's counsel relied upon the cross-

examination of the plaintiff ;
and on such cross-examination, the

plaintiff denied making any agreement to repair the grapery.
It thus appeared that the alleged agreement to repair the gra-

pery, upon which the counter claim is placed, was not, in fact,

made. It further appeared that the letting was not conditional

upon any such repairs. That disposed of all there is in the

answer in this case, and having once been tried, and final

judgment rendered and paid, it was an end to the defense in-

terposed in this case (Gates v. Preston, 41 N. T. 113
;
Blair

v. Bartleti, 75 N. Y. 150
;
Newton v. Hook, 48 N. Y. 676).

The judgment before the justice was final as to all matters

which might have been tried, as well as to those which were in

fact tried (Bloomer v. Sturges, 58 N. Y. 176
;
Smith v. Smith,

79 N. Y. 634).

YAN BRUNT, J. [After stating the facts as above.] The

objections which were made to the ruling of the court below

are these :

First. That it was error to hold that the proceedings before

tho justice upon Staten Island were a bar to the defense inter-

posed in this action
;
and

Secondly. Because the proceedings before said justice

could not be considered on this trial, for the reason that the

appellant was not present there either in person or by proxy.
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The counsel for appellant lias discussed with great ability

and has examined the authorities with great diligence relating

to the question as to what makes a question res adjudicate^
and when it is not, and has called our attention to the opinion
of Mr. Justice FIELD, as delivered in the case of Cromwell v.

The County of Sao (91 U. S. 351), as containing an epitome
of the whole law on this particular subject ;

and he quotes as

follows :

"There is a difference between the effect of a judgment as

a bar or estoppel against the prosecution of a second action

upon the same claim or demand, and its effect as an estoppel
in another action between the same parties, upon a different

claim or cause of action. In the former case the judgment, if

rendered upon the merits, constitutes an absolute bar to a sub-

sequent action. It is a finality as to the claim or demand in

controversy, concluding parties and those in privity with them,
not only as to every matter which was offered and received to

sustain or defeat the claim or demand, but as to every other

admissible matter which might have been offerel for that

purpose. . . . The language, therefore, which is so often used,

that a judgment estops, not only as to every grour d of recov-

ery or defense actually presented in the action, bht also as to

every ground which might have been presented, is strictly

accurate when applied to the demand or claim in controversy.
" But where the second action between the same parties is

based upon a different claim or demand, the judgment in the

prior action operates as an estoppel, only as to those matters in

issue or points controverted, upon the determination of which

the linding or verdict was rendered.
" In all cases, therefore, where it is sought to apply the

estoppel of a judgment rendered upon one cause of action to

matters arising in a suit from a different cause of action, the

inquiry must always be as to the point or question actually

litigated and determined in the original action, not what

might have been thus litigated and determined. Only upon
such matters is the judgment conclusive in another action.

" It is not believed that there are any cases going to the ex-

tent that, because in the prior action a different question from
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that actually determined might have arisen and been litigated,

therefore such possible question is to be considered as excluded

from consideration in a second action between the same parties

on a different demand, although loose remarks looking in that

direction may be found in some opinions.
" On principle, a point not in litigation in one action, cannot

be received as conclusively settled in any subsequent action

upon a different cause, because it might have been determined

in the first action. Various considerations other than the

actual merits may govern a party in bringing forward grounds
of recovery or defense in one action, which may not exist in

another action upon a different demand, such as the smallness

of the amount, or the value of the property in controversy,
the difficulty of obtaining the necessary evidence, the expense
of the litigation, and His own situation at the time. A party

acting upon considerations like these, ought not to be precluded
from contesting in a subsequent action other demands arising

out of the same transaction. A judgment by default only
admits for the purpose of the action the legality of the demand
or claim in suit. It does not make the allegations of the

declaration or complaint, evidence in an action upon a different

claim."

This decision is entirely in harmony with the decisions of

the courts in this state as contained in the cases of Davis v.

TaUcot (12 N. Y. 181), Gates v. Preston (41 K Y. 113),

Blair v. Bartlett (75 N. Y. 150).

For the decision of the questions involved upon this appeal,

it seems to me entirely unnecessary to discuss whether Mr.

Rawson had or had not the authority to appear upon the trial

of that action. Even if no answer had been made by the

defendant to the complaint of the plaintiff before the justice,

the judgment of the justice would have been final as to the

defense set up in the answer of the defendant in this action,

for the reason that the judgment in the justice's court was an

adjudication that the premises had been rented by the plaint-

iff to the defendant at the rate of $1,200 a year, and that the

plaintiff had performed all the conditions of such letting upon
his own part, if any there were.
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The answer of the defendant in this case alleges that it

was mutually agreed that the plaintiff should do certain

repairs as the condition of the defendant's leasing the premises.

It would have been necessary, if that agreement had been

"established, for the plaintiff to have proved, before he could

have recovered a dollar of rent, that he had complied with

the terms of the agreement as far as the conditions were

concerned which he had agreed to fulfill, and upon the failure

of such compliance his complaint must necessarily have been

dismissed.

Now the result of the justice's judgment was either an

adjudication that there were no conditions upon his part to be

performed, or that, if such conditions formed part and parcel

of the contract, he had performed them. In other words,

it was an adjudication that, as the parties then stood, the

plaintiff was entitled to recover upon that lease.

This brings the case precisely within the language of Mr.

Justice FIELD, who says, that " The language, therefore,

which is so often used, that a judgment estops, not only as to

every ground of recovery or defense actually presented in the

action, but also as to every ground which might have been

presented, is strictly accurate when applied to the demand or

claim in controversy." In the case at bar, as has already been

stated, the adjudication of the justice's court, even if it had

been by default, would have been an adjudication that the

plaintiff had a right to recover rent upon that lease.

But it may be said that the allegations of the defendant in

this action are set up in his answer, not only as a defense, but

as a counter-claim. The answer to this suggestion is that those

allegations are set up as establishing an agreement, and if the

agreement was mutual, then the adjudication, as has already
been said, was an adjudication that the plaintiff had complied
with the terms of the agreement as far as he was concerned.

An examination of the case of Davis v. Tallcot, entirely

sustains this view of the law. But we may go further and

hold that the precise question involved in this case was liti-

gated before the justice of the peace. The answer which the

defendant makes to this suggestion is, that although by the
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record it does appear that that defense was interposed, and

that the plaintiff was cross-examined upon it, yet that there is

no evidence that the attorney who appeared for the defendant

in that action had any authority to put in such an appearance.

Upon the return day of the summons the defendant appeared

personally and his answer was filed. Upon the adjourned

day this attorney appeared and asked for an adjournment,
which was denied, and then the trial proceeded.

I have examined all the authorities which have been cited

by the counsel for the appellant upon this appeal in reference

to the authority of the attorney to appear, and I find no case

in which an adjudication has ever been disturbed or a record

has ever been discredited because of the want of the authority

of the attorney to appear, unless the defendant has not only
disclaimed such authority, but has satisfied the court that the

attorney had no authority to appear. The record in this case

contains nowhere any disclaimer upon the part of the defend-

ant of the authority of Rawson to appear for him, and upon
the contrary, the question put by the counsel for the defend-

ant at the sixty-fifth folio of the case, seems to show conclu-

sively that the defendant at that time had no idea but what

the attorney who appeared for him in the justice's court had

the right to appear for him
;
and it would seem that the point

of the want of authority of the attorney to appear was not

then even suggested or thought of.

Under these circumstances it would seem to be a great

departure from the rule established by the authorities to

invalidate a judgment because the plaintiff did not show a fact

which was peculiarly within the knowledge of the defendant,

that his attorney had the power to appear for him.

The judgment must be affirmed with costs.

CHARLES P. DALY, Ch. J., and BEACH, J., concurred.

Judgment affirmed, with costs.
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JAMES AIRD,- Respondent, against THE FIREMAN'S JOURNAL

COMPANY, Appellant.

(Decided December 5th, 1881.)

Where the defendant in an action for libel has pleaded a justification,

unless there be circumstances from which a bad motive in interposing
the plea can reasonably be deduced, it is erroneous to instruct the jury
that they may increase the damages because the defendant has failed to

prove the truth of the libel. The plea of justification is no aggravation
of the wrong unless it be used by the defendant maliciously, with a

knowledge of its falsity. Mere inability to establish a justification is no

evidence of malice, and will not warrant the inference of malice by a

jury.

APPEAL from a judgment of this court entered upon the

verdict of a jury, and from an order denying a motion for a

new trial.

The facts are stated in the opinion.

De B. Wilmot, for appellant.

Chas. P. Miller, for respondent.

YAN HOESEN, J. In charging the jury, the court said,

"You are then to determine whether the plaintiff has been

damaged by the article, and, if so, whether there was any mal-

ice in the defendants' act of publishing the article complained

of, and whether you regard their setting up in their answer

these facts, and alleging the truth of the alleged libel whe-

ther you regard that as tending to aggravate the damages
which you may determine that the plaintiff has received, and

on account of which he should receive greater compensation."
At another part of the charge, the court said,

" If the jury
think that the verdict should bo enhanced by exemplary dam-

ages by reason of the motive with which this libel was pub-

lished, or the motive for setting up the allegation in the an-
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ewer that it was true, they may then add to their verdict what

they consider proper as exemplary or punitory damages."
The counsel for the defendant asked the court to instruct

the jury that the testimony offered by the defendant in justifi-

cation should not be considered for the purpose of enhancing
the damages. To this request, the court said, "They can

only consider the answer in that respect." The counsel for

the plaintiff then called the attention of the court to the ob-

servation just made, by saying, "Your Honor said that the

jury might consider the allegations of the answer, and not the

evidence, in coming to a conclusion. Your Honor does not

intend by that in any way to vary what you said upon that

point in your charge." The court said in reply,
" I charged

expressly as to what the defendant had spread upon the record

in his answer as to the reiteration of the charge." The coun-

sel for the plaintiff then said,
" If they, do not believe it is

proved, they may take that into consideration in relation to

their verdict." The court answered,
" Yes."

The question is, Were the instructions of the court in ac-

cordance with the rule that prevails, at the present day, in this

state ?

The defendant had pleaded various matters as a justification,

and also in mitigation of damages. The libel consisted in

'the publication of a statement that some harness makers had

been discharged from the repair shop of the fire department
for alleged thefts of leather belonging to the department, to

which was added, by way of editorial comment,
" The rascals

ought to feel thankful for getting off without more severe

punishment."
The answer alleged that the publication was true, and that

the entire staff of harness makers had been discharged, as stated

in the article complained of
;
it further alleged by way of miti-

gation that the plaintiff had, whilst in the employ of the fire

department, stolen various supplies ;
that the plaintiff's repu-

tation was, and for years had been bad
;
that the defendant, at

the time of the publication, believed the article to be true, and

that it was copied from a newspaper called the Daily News,
and published as matter of current news, and without malice.
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The matters pleaded as a justification were pleaded also by

way of mitigation.

On the trial, the defendant offered evidence for the purpose
of proving all the allegations of its answer, but it failed to

satisfy the jury that the article was true, and that its statements

were not libelous. It is fair to say, however, that a different

jury might have come to a different conclusion.

I have given the substance of the pleadings, and the mate-

rial parts of the charge, in order that the question as to the

correctness of the court's instructions may be fairly presented.

The law used to be that if a defendant in a libel suit

pleaded the truth in justification, and failed to establish the

allegations of his plea, he became liable to exemplary damages
if the plea was interposed from bad motives, and he was pre-

cluded from asking any mitigation of damages, even if the

plea were put in in good faith, and with an honest belief that

it was true (Bush v. Prosser, 11 N. Y. 366).

Since the Code of Procedure went into operation, a differ-

ent rule has prevailed, and it is not the law of this state, at

this day, that the damages are necessarily affected by a failure

to prove a justification that has been pleaded. Where a plea

of justification has been interposed in bad faith, and there is

reason to believe that the object of the defendant, in pleading

it, was to reiterate, in a solemn and public proceeding, a libel

which he knew to be groundless, he may still be punished by

exemplary damages. But, where there is no evidence of bad

faith on his part, and all that can fairly be said, is, that he has

failed to make out a complete defense, he is not liable to ex-

emplary damages on account of such failure, nor is he preclu-

ded from asking that the damages be mitigated, where it

appears that he was free from malice, and had good reason to

believe the libel he published to be true. I repeat, that a

mere inability to establish a justification, is no evidence at all

of malice, and will not warrant the inference of malice by a

jury. This is the result of the decisions of the Court of

Appeals, including the cases of Bush v. Prosser (11 N. Y.

366) ; Aiabey v. Shaw (12 N. Y. 67); Elinck v. Colly (46

N. Y. 427) ;
and Distin v. Rose (69 N. Y. 122).
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Unless there be circumstances from which a bad motive in

interposing a plea in justification can reasonably be deduced,

it is erroneous, therefore, to instruct the jury that they may
increase the damages because the defendant has failed to prove
the truth of the libel. The proper instruction is, that punitory

damages may be given where the defendant was guilty of bad

faith in setting up the plea, that is to say, that he either knew,
when using the plea in his defense, that it was not true, or

had no reason to believe it true. It matters not that on the

trial he offers not a scintilla of testimony to prove his plea ;
it

may be that after filing his answer he has discovered the

plaintiff to be innocent of the matters which formed the sub-

ject of the libel
;
the plea of justification is no aggravation of

the wrong, unless it be used by the defendant maliciously,

with a knowledge of its falsity (Distin v. fiose, 69 N. Y.

128).

The instructions of the learned judge to the jury in this

case were, as I understand them, very different. The jury
were first told to say whether they regarded the setting up in

the answer of the facts, and alleging the truth of the libel, as

tending to aggravate the damages. What was this but to in-

struct the jury that they were at liberty to increase the dam-

ages, because the defendant had pleaded a plea of justification ?

This was not modified by the instruction that they might give

exemplary damages, if they thought that the defendant's

motive in pleading the truth in justification, made such damages

proper. That gave the jury no rule for their guidance. It

left them at liberty to give exemplary damages if they did not

approve the defendant's motive in putting in his plea. The

question was, not whether the jury approved of the defendant's

motive in interposing such an answer, but whether that motive

was, in the eye of the law, a bad one. But all doubt as to

error in the instructions is removed by the colloquy which

took place between the judge and the plaintiff's counsel. The
latter said,

Cl If the jury do not believe it (the answer) is

proved, they may take that fact into consideration in relation

to their verdict." The judge answered,
" Yes." This, it will

be seen, was going back to the old rule, happily not now in

VOL. X. 17
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force in this state, that the failure to prove a plea in justifica-

tion was an aggravation of the wrong.
I think that this instruction was incorrect, and prejudicial

to the defendant, and that there should be a new trial.

BEACH, J., concurred.

Judgment and order reversed and new trial ordered, with

costs to abide event.

CHESTER S. COLE, as Captain of the Port, Kespondent, against
DARIUS H. JOHNSON, Appellant.

(Decided December 5th, 1881.)

The acts of the legislature which provide that the captain of the port shall

collect each year from the masters, owners, and consignees of certain

specified classes of vessels "which shall be used or employed in the port

of New York, or which shall arrive at and load and unload therein, the

sum of one and one half of one cent per ton, to be computed on the

tonnage," &c. (L. 1867, c. 256), and that "the collector of tolls for the

City of New York shall not give permits or clearances to any canal boats

navigating the waters of this state until the captain or master has paid or

satisfied the annual fee of one dollar and a quarter due the harbor-masters,

&(:. (L. 1871, c. 205), are within the prohibition, in the constitution of

the United States, that " no state shall, without the consent of Congress,

lay any duty of tonnage."

APPEAL from a judgment of a district court in the City of

New York.

The facts are stated in the opinion.

Carpenter c& Masher, for appellant.

Charles S. Berry, for respondent.

YAN HOESEN, J. This action is brought by the captain of

the port to recover from the defendant certain fees which it is
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alleged are due to the plaintiff under the statutes of the State

of New York.

The first statute on which the plaintiff relies is chapter
256 of the Laws of 1867, which provides that for the purpose
of securing just compensation to the captain of the port and

the harbor-masters, for the various services which the law

requires them to perform, the captain of the port shall be en-

titled to collect and receive, once in each year, from the mas-

ters, owners and consignees of the following mentioned vessels

which, prior to the passage of the act, were exempt from

the payment of fees, namely ;
all sound and river steam-

boats, ferry-boats, lighters, tugs, canal-boats and barges, or

other vessels of the United States, which shall be used or

employed in the port of New York, or which shall arrive

at and load or unload therein
;
the sum of one and one half

of one cent per ton, to be computed on the tonnage ex-

pressed in the register or enrollment of such boat, ship or ves-

sel. The other statute relied on by the plaintiff is chapter 205

of the Laws of 1871, which provides that the collector of tolls

for the City of New York shall not give permits or clearances

to any canal boats navigating the waters of this State, until

the captain or master has paid or satisfied the annual fee of
one dollar and a quarter due the harbor-masters and now

imposed by law.

The defense is that the sum claimed is a tonnage tax,

which the State of New York is prohibited by the constitution

of the United States from imposing, and that the acts of the

legislature, under the authority of which this action is brought,
are invalid, because unconstitutional.

The Supreme Court of the United States has, I think, de-

cided every question upon which this case turns.

It is said that the canal-boat, for the fee on which this suit

was brought, is not a vessel of the United States, because she

is employed in commerce between ports and places in the State

of New York. As matter of fact, she is frequently employed
in commerce between this state and New Jerse}

T and Pennsyl-
vania. The law of Congress formerly required that a canal-

boat should be registered or enrolled and licensed
; and, said
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Mr. Justice CLIFFORD, in delivering the opinion of the court

in the State Tonnage Tax Cases (12 Wall. 225),
"
Ships or

vessels of ten or more tons burden, duly enrolled and licensed,

if engaged in commerce on waters which are navigable by such

vessels from the sea, are ships and vessels of the United States,

entitled to the privileges secured to such vessels by the act for

enrolling or licensing ships or vessels to be employed in the coast-

ing trade." Though it is no longer necessary that a canal -boat

should be enrolled and licensed, it is nevertheless entitled to

the immunity from tonnage duty enjoyed by a vessel of the

United States.

The law is, that vessels owned by the citizens of a state, and

exclusively engaged in trade between places in the state, are

protected by the provision that " no state shall, without the

consent of Congress, lay an}
T

duty of tonnage" (12 Wall.

225
;
Peete v. Morgan, 19 Wall. 584:). In the case of the

Steamship Company v. Portwardens (6 Wall. 31), Chief Jus-

tice CHASE, delivering the opinion of the court, said, "In the

most obvious and general sense, the words, a duty of tonnage,
describe a duty proportioned to the tonnage ;

a certain rate on

each ton. But it seems plain that, taken in this restricted

sense, the constitutional provision would not fully accomplish
its intent. The general prohibition upon the states against

levying duties upon imports would have been ineffectual if it

had not been extended to duties on the ships which serve as the

vehicles of conveyance. This extension was doubtless intended

by the prohibition of any duty of tonnage. It was not only a

pro rata tax which was prohibited, but any duty on the ship,

whether a fixed sum upon its whole tonnage, or a sum to be

ascertained by comparing the amount of tonnage with the

rate of duty/'

The Supreme Court of the United States, in Cannon v.

New Orleans (20 Wall. 577), has expressly re-affirmed the

doctrine of the opinion of Chief Justice CHASE, in the case of

the Portwardens. Mr. Justice MILLER said, in the Cannon

case, that any duty or tax or burden imposed by the authority

of a state, which is in its essence a contribution claimed for the

privilege of arriving and departing from any port of the
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United States, and which is assessed on a vessel according to

its carrying capacity, is a violation of the constitution unless

the consent of Congress be obtained.

Any act of the legislature of a state which lays a duty upon

tonnage is void and of no effect unless consent to its enforce-

ment be obtained from Congress. This is so, because the

constitution expressly forbids the state to impose such a duty
without the consent of Congress ;

and that consent cannot be

implied, or regarded as having been granted, because Congress
has not seen fit to legislate on the subject, or to impose such a

duty for the benefit of the United States.

The acts of the legislature, which are before us for examin-

ation, give the captain of the port and the harbor-masters a

right to the fee, although they render no service whatever to

the vessel, and though she never touches at a wharf in the

District of New York. This is in effect, claiming a contribu-

tion from the owners of the vessel for the privilege of arriving

and departing from this port. Such a claim has been decided

again and again, by the Supreme Court, to be illegal and un-

constitutional (Cannon, v. New Orleans, 20 Wall. 5TI;Inman
Steamship Co. v. Tinker, 4 Otto, 2i3).

In the language of the court, in the case last cited, such a

tax is exacted where nothing is to be paid for, and has no

reference to any circumstances in this connection but the ton-

nage of the vessel and the class to which it belongs.
If the boat " shall be used and employed in the port of New

York," or " shall arrive and load or unload therein," whether

the harbor-masters render her any service or not, the act pro-
vides that the fee shall be paid. It is idle, therefore, to con-

tend that the harbor-masters are only claiming compensation
for their services.

If it had been the intent of the legislature to provide that

the harbor-masters should be compensated for their labor, it

would have been proper and constitutional to fix a fee for the

work actually performed ;
but not even for the purpose of

paying officials, could a tonnage duty be imposed, without the

leave of Congress.
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Downing v. St. Columba's Society.

The judgment should be reversed.

J. F. DALY, J., concurred.

Judgment reversed.

BRIDGET DOWNING, as Administratrix of the Goods, Chattels

and Credits of JOHN "W. DOWNING, Appellant, against
ST. COLUMBA'S R. C. T. A. B. SOCISTY, Respondent.

(Decided December 5th, 1881.)

A member of a beneficial society can only be expelled after notice

of the charges against him, and an opportunity to be heard; and such

notice is not sufficiently proved by the testimony of a witness that he

served on the accused member a written notice to appear at a par-

ticular time, \vhere he also testifies that he cannot say what the notice

was, as he handed it to the accused without reading it to him, and it

was written by an officer of the society who is not examined. Nor does

the accused waive his right to notice of the charges by attending a

meeting and entering on his defense.

APPEAL from a judgment of a district court in the City
of New York.

The facts arc stated in the opinion.

Edmund E. Price, for appellant.

Strahan & Findlay, for respondent.

VAN HOESEN, J. Section 1 of article XI. of the by-laws
of the defendant, provides that any member of the society

receiving benefits from it, who may be found imposing on

the society, by feigning sickness, shall be cited before the

Council, and on proof thereof, shall be fined or expelled as

the Council shall determine. The Council is appointed by
the president, ex ojficio, who is the priest of the parish, and it

consists of nine members, six of whom constitute a quorum
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for the transaction of business. Section 4 of article 7 provides

that u members accused shall be specially notified to attend

the Council meeting, by the secretary, setting forth the

charges made against him "
(sic).

It appears by certain minutes introduced in evidence that

John W. Downing, the plaintiff's intestate, was expelled on

the 4th of August, 1880, and this expulsion was the defense

interposed by the defendant to the claim made by the plaintiff

for sick benefits due to the husband, and for the allowance

for the expenses of the funeral. The by-laws are in conform-

ity with the law, as settled by this court in a series of cases,

and by repeated adjudications in both America and England,
that a member of a society cannot be expelled until after he

has been notified of the charges against him, and has had an

opportunity to be heard. The first observation to be made

respecting the minutes is that the meeting which expelled

Mr. Downing was a meeting of the society. The minutes

read as follows :
" At a regular business meeting of Saint

Colnmba's R. C. T. A. B. Society, held on this evening in their

hall in West Twenty-fifth Street between Eighth and Ninth

Avenues, a meeting of the council was held, the president, Mr.

Thomas Condon, Jr., in the chair."

The fact appears to be that some members of the council

having been in attendance at the meeting of the society,

the proceedings for Mr. Downing's expulsion took place

whilst the meeting was in progress.

Without further comment on that fact, I need only call

attention to one fact, which is decisive as to the insufficiency
ft

of the defense. The defendant, in order to prove that Mi'.

Downing had been notified of the charges against him, called

as a witness James Flannagan, who swore that he served a

written notice on Mr. Downing to appear on the 14th of

August before the council. When asked what the notice was,

Flannagan answered,
"

I could not say." He further said that

he did not read it to Mr. Downing, but handed it to him
;
that

the notice delivered to Downing was the only one the witness

had that it was written by the recording secretary, who

signed the name of the witness to it, though it was the duty
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of the witness to have signed it himself. The recording

secretary was not examined.

Now, this testimony utterly fails to show that Downing
was notified of the charge against him. The notice may have

been a mere notice to attend a meeting of the society, for the

recollection of the witness Flarmagan as to the purport of it is

so vague that no reliance can be placed upon his description

of its nature. We are not to assume anything in order to

support a forfeiture
;
and this expulsion of Downing appears

by the testimony to have been a forfeiture of a peculiarly

odious character.

It does not mend the matter that Mr. Downing was

present at the meeting. If he were not apprised of the

charges, he had no opportunity of bringing witnesses to prove
that he was no malingerer, but a severe sufferer from a pain-

ful malady that was hurrying him to the grave. It has been

decided that though a member attends, and enters upon his

defense, he does not waive his right to a notice of the charges.

Fair dealing requires that notice shall be given, and that the

charges shall be clearly stated (Marsh v. Huron College, 27

Grant [U. 0.] Cli. 605, 628
;
Labouchere v. Wharndi/e, L.

E. 13 Ch. D. 346
;
Fisher v. Keane, L. R. 11 Cli. D. 353).

The defense was insufficient, and the plaintiff should have

had judgment in her favor, upon the evidence, as it stood at

the close of the trial.

J. F. DALY, J., concurred.

Judgment Reversed, with costs.
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CHARLES GASTENHOFEK, Respondent, against HENRF CLAIK,

Appellant.

(Decided December 5th, 1881.)

The plaintiff, a resident of the City of New York, was invited by his uncle,

who was a guest at the defendant's hotel in the same city, to dine with

him and his family at the hotel. On going to the hotel accordingly,
the plaintiff, not finding his uncle either in his room or in an upper

dining room of the hotel, went into a lower dining room, and there

ordered and took dinner. When he came out, he met his uncle, and

was taken by the latter to dinner in the upper dining room; ongoing
into which he left his overcoat on a chair near a rack in which such

clothing was placed, in an outside room, where there was no attendant.

He did not find his overcoat there on leaving the room; and, although
search was made, it was never recovered. The dinner was charged
to the plaintiff, but subsequently to his uncle, and paid for by the

latter. Held, that the defendant was not responsible for the loss of the

plaintiff's coat, as the relation of inn-keeper and guest did not exist

between them.

APPEAL from a judgment of the district court in the City
of New York for the Sixth Judicial District.

The action was brought to recover damages for the loss

of -the plaintiff's overcoat at the defendant's hotel. The plaint-

iff's uncle was a guest at the Park Avenue Hotel, corner of 32d

Street and 4th Avenue, in the City of New York. The plaint-

iff lived at No. 31 West 20th Street, New York. He was in-

vited by his uncle to dine with him and his family at the hotel

and go afterwards to the Charity Ball. Pursuant to the invi-

tation plaintiff went to the hotel about half-past-six o'clock on

the evening of February "3d, 1881, looked in the register, found

his uncle's name, inquired for his room of the clerk, sent up
his card, and on being informed he was not in, went up with a

servant to his uncle's room to seek for him, but did not find

him, after a while went into the dining room and walked

through, and looked for him, did not see him, went into the

lower dining room and ordered his dinner, dined and came out,

and then met his uncle and was taken by him into the upper
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dining room to dine. On going into the lower dining room

he left his coat and hat with a boy in attendance and received

them back when he came out. Before going into the upper

dining room with his uncle, he placed his coat on a chair along-
side a rack on which there was clothing, in a room outside the

upper dining room, there being no attendant. On leaving the

said dining room he could not find his coat, but found his hat

and "arctics/' He went to the office of the hotel, and search

was made for the coat, but it could not be found. He borrowed

liis uncle's coat to go out and procure another coat, then re-

turned to the hotel and went with the party to the ball, came

back to the hotel afterwards but did not stay all night. The
dinner was afterwards charged to plaintiff but subsequently to

the uncle and paid for by him.

The justice rendered judgment in favor of the plain tiflL

From the judgment the defendant appealed to this court.

Henry II. Rice, for appellant.

Edward 11. Mocran, for respondent.

J. F. DALY, J. [After stating the facts as above.] The

rule that makes the landlord of an inn responsible for the goods
of his guest is a severe one, and can only be applied where the

conventional relation of inn-keeper and guest exists. It cannot

be extended so as to protect one who is not a guest, but a mere

caller on a guest, or a transient visitor upon the invitation of a

guest. Such was the status of the plaintiff in this case. He
claims to have become a guest himself by ordering and taking
dinner while waiting for his uncle. This put him in no different

position from that he would have occupied had he sat down with

his uncle as he had been invited to do. He was there upon
invitation of that gentleman, and with no intent to sojourn at

the hotel as a guest for even the briefest period. This distin-

guishes the case from Kopper v. Willis (9 Daly, 460), and

from Bennet v. Mcllor (5 T. R. 273), where the parties came

to the inn to partake of its entertainment or accommodation,

and f >r no other purpose. In the former case, plaintiff went,
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with a friend, on the invitation of the latter, into the defend-

ant's restaurant, frequented by transient parties, to get a meal.

Plaintiff was just as much a guest as his friend was, for the

latter was not stopping at the place, and the invitation merely
involved the paying for the entertainment of both. In the

other case, one of the strictest applications of the rule in the

books, plaintiff's servant went to defendant's inn to leave the

goods he was carrying until the next market day. He was

refused that accommodation, but on asking refreshment it

was furnished him. The entertainment of the house had thus

been extended to him as a guest, and the landlord was held

liable. It is not the fact that a person does or does not take

lodgings or partake of refreshments in the inn that makes him

a guest. It is the motive with which he visits the place :

whether to use it even for the briefest period or the most tri-

fling purpose as a public house or not : and I think it will be

long before the courts will be disposed to hold landlords liable

for the property of persons who call to visit their guests, and

incidentally enjoy the hospitality of the house. The taking
of the dinner without notice to the proprietor or the clerk no

more constituted plaintiff a guest than his sitting in the par-

lor, using the reading-room or writing-room, etc., for any

period, while waiting for his host to appear.
"The judgment should be reversed, with costs.

YAN HoESEtf, J. There must be at least two parties to

every contract, and when it is attempted to charge an inn-

keeper with liability for the loss of goods belonging to a

person who asserts that he was a guest, the inquiry is, how
was the relation of guest and inn-keeper created ? No person
can make himself a guest without the inn-keeper's assent. Of

course, that assent may be given by an agent or a servant,

entrusted with the duty of receiving and rejecting travelers.

There need be no formal bargain, for the acceptance of a per-
son as a guest will be implied, where he calls for refreshment

which is furnished to him by a servant who has the discretion

either to give or to withhold it. But a man cannot make him-

self a guest by slipping into the dining room of a hotel and
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ordering a dinner of a waiter who has no discretion whatever,

an 1 who brings what is ordered, under the belief that the per-

son who gives the order is in the dining room by permission

of the inn-keeper. Permission to enter the dining room can

not be implied. A man can no more enter the dining room

without permission, than he can enter a sleeping-room, and go to

bed without permission. He must first give the inn-keeper an

opportunity to receive or to reject him. If he be accepted as

a guest, he is, of course, entitled to the usual privileges of a guest,

and if the inn-keeper refuse, without reason, to receive him,

an indictment, and a civil action for damages, will lie against

him. Neither Clair, the inn-keeper, nor any of his clerks, nor

any person who had the slightest control over any branch of

the business of the inn, knew that Gastenhofer washed to

become a guest. He went, uninvited, into the dining room,
and without the consent, express or implied, of any one in

authority, ordered a dinner, which a waiter brought to him.

This dining room was not a public restaurant, and, therefore,

the Kopper case, which is relied on by the plaintiff, does not

apply. In that case Kopper went into an eating-house, by

general invitation of the proprietor to the public, and with

the understanding that all who came should be served without

any previous arrangement with, or application to, the landlord.

"We held that he was a guest, as it appeared that the place was

licensed as an inn, and that he had received refreshments in

the usual way. No one had a right to enter the dining-room
of the Park Avenue Hotel until he had received the permission
of Clair, the inn-keeper. There appears to be no doubt that

the plaintiff, being a man of respectability, would have been

received, but it is of no moment whether that be so or not
;
so

long as it takes two to make a bargain, he could not become a

gnest without making an application to be received as such to

Clair, or to some person authorized to act for him in such a

matter.

It is on this ground alone, that I place my decision, though
I concur with Judge DALY in reversing the judgment.

Judgment reversed, with costs.
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Harper v. Goodall.

EDWARD B. HARPER, Appellant, against ALBERT G.

GOODALL, Respondent.

(Decided December 5th, 1881.)

The employment of a broker to rent the premises in which the family lives

is not within the scope of the ordinary agency of a wife; and an action

cannot be maintained by a broker for commissions for such services ren-

dered at the request of the wife and daughter of the defendant, where no

special authority from or ratification by him is shown.

APPEAL from a judgment of the district court in the City
of New York for the Sixth Judicial District.

The action was brought to recover commissions claimed

by the plaintiff, as broker, for procuring tenants for No. 339

"West 34th Street, New York. The justice dismissed the

complaint and rendered judgment in favor of the defendant.

From the judgment the plaintiff appealed to this court.

Henry T. Dewey and George W. Brush, for appellant.

,J). M. Porter, for respondent.

J. F. DALY, J. The plaintiff had no personal transaction

with defendant, neither had his clerks and agents. The latter

acted upon the assumption that defendant's wife and daughter
had authority to employ them. No authority can be assumed in

a case like the present. The employment of a real estate broker

to rent the premises in which the family lives is not within

the scope of the ordinary agency of the wife, and special au-

thority or ratification must be shown. There was no ratifica-

tion, for defendant is not shown to have accepted the fruits

of plaintiff's efforts with full knowledge of the facts.

The proper course for plaintiff would have been to secure a

direct employment from defendant, or direct authority from

him to treat with the latter's wife or daughter on the subject.

It would be too severe to hold the head of the family respon-
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sible for such admissions and declarations as a shrewd broker,

or his active clerk, who is
"
working up the case," may be

able to extort from a wife and daughter or other members of

the family.

The judgment should be affirmed.

VAN HOESENJ J., concurred.

Judgment affirmed.

FRANCIS H. LEGGETT et al., Respondents, against ANNIE E.

COCHKANE et al., Appellants.

(Decided December 5th, 1881.)

The payee of a promissory note cannot sustain an action on the note against

an indorser who stands apparently in the place of a second indorser,

where it does not appear that the latter indorsed the note before its deliv-

ery to the payee, nor that he indorsed it at the request of the maker, and

there is no other evidence that the indorsement was made to give the

maker credit with the payee.

APPEAL from a judgment of the district court in the City

of New York for the Sixth Judicial District.

The action was brought to recover the amount of three

promissory notes, made by the defendant Cochrane to the

order of the plaintiffs, and indorsed by the defendant Walker.

Judgment .was rendered in favor of the plaintiffs against both

the defendants. From the judgment the defendant Walker

appealed to this court.

77. Iloyt, for appellant.

J. B. Lord, for respondent.

J. F. DALY, J. The action was by the payees of the notes

against one who stood apparently in the place of a second in-
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dorser, but no evidence was given to show that lie indorsed

the notes to give the maker credit with the payee, which alone

would entitle the latter to recover against him (Moore v. Cross,

19 N. Y. 227). The notes in this case were not indorsed

by the payees, and when the defendant Walker indorsed them

he saw and knew that fact of course
;
but that does not in

itself show any right in the payees to recover against Walk-

er. It does not appear that the latter indorsed the notes

before they were delivered to the payees ;
nor that he indorsed

them at the request of the maker. The case is barren, in fact,

of any proof of the transaction.

Respondent contends, under Hall v. Newcomb (7 Hill, 420),

that the payee may indorse " without recourse," and the note

being thus payable to bearer, he may, as such, recover upon
it like any other holder, against all the parties. But the

authority cited states that the payee may so indorse " without

recourse" and recover against the other indorser, in two cases,

viz. :
" Where such a note is presented to the accommodation

indorser and is indorsed by him without having been previ-

ously indorsed by the person to whose order the same is made

payable," and where " the object .of the second indorser was

to enable the drawer to obtain money from the payee of the

note." It will be seen that even when the note is not in-

dorsed by the payee when presented to the other indorser,

the latter must be shown to be an accommodation indorser.

It is not to be presumed from the indorsement. As the payee
claims the right to make the restrictive indorsement now, or

to have the court regard it as having been made, he is bound

to support his right by proof that Walker is an accommoda-

tion indorser. In the language of the learned court in Moore

v. Cross, such indorsement may be made "
if a right to so in-

dorse appears
"

(p. 230).

The judgment must be reversed, with costs.

VAN HOESEN, J., concurred.

Judgment reversed, with costs.



272 COURT OF COMMON PLEAS.

Lore v. Pierson.

J. WILLIAM LORE, Appellant, against HENKY R. PIERSON,

Respondent.

(Decided December 5th, 1881.)

The defendant, on the expiration of the term for which he had hired cer-

tain premises, left on them furniture and other property, which was
taken and used by the tenant succeeding him, under an agreement that it

should be returned at the defendant's pleasure. After a few months the

defendant's successor also removed, leaving the property in the possession
of the plaintiff, a subtenant of his own, who then hired the premises from

the owner. The plaintiff continued to use the defendant's property for

several months, but then, in March, 1881, gave notice to the defendant

to remove the property or he would charge $20 per month storage on

it ; and upon the defendant, in April, 1881, offering to take it away,
the plaintiff refused to permit its removal, unless $180 was paid him.

On April 18th, 1881, the plaintiff wrote to the defendant that unless the

property was removed within three days, he would consider that the

defendant had leased the premises for one year at the rate of $1,200 per

annum. Held, that there was no possession of any part of the premises

by the defendant, and therefore no holding over by him under the plaint-

iff's notice from which a contract to pay the rent demanded could be

implied.

APPEAL from a judgment of the district court in the City

of New York for the First Judicial District.

The action was brought to recover rent for one month,

from April 26th to May 26th, 1881, for premises at No. 252

Broadway, in the city of New York. The facts were, that the

defendant, who was receiver of several corporations, occupied

the premises in question as a tenant of the Trinity Church cor-

poration until May 1st, 1880, when he removed to Albany, leav-

ing in tlfe premises four large iron safes and some office furniture.

The Trinity Church corporation let the premises to one Lock-

wood, from May 1st, 1880, and the latter went into possession

and used the property left by defendant under the following

written agreement signed by him. " List of furniture left

with Mr. Lockwood, the same to be returned at pleasure of H.

R. Pierson, Receiver." (A list of the articles follows.) Lock-
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wood continued in possession of the premises until August,
1880. The plaintiff was a subtenant of his, but in August,

1880, the plaintiff hired the premises from the Trinity corpora-

tion and went into possession and used the articles above-men-

tioned, they having been left in his possession by Lockwood.

On March 23rd, 1881, plaintiff notified defendant to remove

the articles, or he (plaintiff) would charge storage of $20 a

month for them. In April, 1881, defendant offered to take

the safes away, but as they could only be removed through the

front window, plaintiff refused to permit them to be so removed

unless $180 were paid him, which defendant declined. On

April 18th, plaintiff wrote to defendant that unless he removed

his property then occupying a portion of plaintiff's premises
within three days, plaintiff would consider that defendant had

leased the premises for one year, at the rate of $1,200 per
annum. On April 20th, defendant wrote to plaintiff calling

his attention to the latter's refusal to deliver the safes, and de-

manding the return of them.

Judgment was rendered in favor of the defendant. From
the judgment the plaintiff appealed to this court.

G. A. C. Barnett, for appellant.

William C. Trull, for respondent.

J. F. DALY, J. [After stating the facts as above.] The

plaintiff contends that the relation of landlord and tenant under

a lease for a year at the rate of $1,200 per annum, from April

26th, 1881, is created by his letter to defendant of April 38th,

tmder the authority of Desp&rd v. WaZbridge, 15 IS". Y. 371.

It was there held, that where a party who was the owner by

assignment from the original lessee of the residue of an unex-

pired term of three years, gave notice to a person who was a

subtenant holding under such original lessee, and whose term

was then expiring, that in case such person should hold over

the plaintiff would consider the premises to be taken for the

term of one year at a fixed rent, and such person made no reply
but held over and continued to occupy the premises; this was

VOL. X. 18



274 COURT OF COMMON PLEAS.

Lore v. Pierson.

a virtual assent to the terms prescribed in the notice and created

a privity of contract between the parties.

The facts of this case do not bring it within the rule thus

established. Defendant was not a tenant or subtenant of the

premises when plaintiff gave him the notice in proof, nor had

lie been since May, 1880. His property was in the premises,
and had been used by his successors as his bailees under the

agreement on which he left it there. This could not be con-

strued into a possession of any part of the premises by defend-

ant. This was correctly understood by plaintiff ; for, in his

letter to defendant of March 24th, 1881, he says,
" Last August

I rented of Trinity Church the offices formerly occupied by

you. The safes and desks left here have not been in my way
until recently. I have spoken to Trinity Church to have

them removed, and they refer me to you. Please have the

safes, &c., removed by April 1st, as they are in the way of my
renting offices to tenants. If they are not removed by that

time, I shall charge you a storage upon them of twenty dollars

per month, as they occupy space I can easily rent for that

amount/' And in his letter of April 21st, 1881, in answer to

defendant's demand for the safes, plaintiff says :

" As they
were left with me to be returned when called for, I am ready
to deliver constructive possession of the same."

The justice was right in holding that defendant was not in

possession of any part of the premises, and that there was no

holding over under the notice of plaintiff, and no contract to

pay the rent here demanded could be implied.

The judgment should be affirmed.

VAN HOESEN, J., concurred.

Judgment affirmed.
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Newburger v. Manneck Manufacturing Co.

JOSEPH E. NEWBURGER, Respondent, against THE MANNECK
MANUFACTURING COMPANY, Appellant.

(Decided December 5th, 1881.)

Where, upon dissolving an injunction, a specific amount is awarded by the

court as damages to a party against whom the injunction was granted,

and the award is assigned by him. and an action brought thereon by the

assignee, any counter-claim will be valid against the latter that would

have been valid against the assignor, if it belonged to thedefendant be-

fore he received notice of the assignment.

APPEAL from a judgment of a district court in the City of

New York.

The facts are stated in the opinion.

A. W. Otis, for appellant.

Joseph E. Newburger', respondent, in person.

VAN HOESEN, J. The Manneck Manufacturing Company
obtained an injunction against Manneck, which was afterwards

dissolved, and Manneck was awarded by the court fifty dollars

as the damages which he had sustained by the wrongful suing
out of the injunction. This award of damages Manneck

assigned to the plaintiff, who brought this action to recover

the amount of it. The defendant had, at the time of the

assignment to Newburger, and still has, a claim against Man-

neck for more than fifty dollars, for money lent to him, and it

attempted to counter-claim, or set-off, that claim against the

plaintiff's demand. The justice refused to consider the coun-

ter-claim, and gave judgment for the plaintiff.

The action of the plaintiff on the undertaking was an action

on contract. The damages were liquidated, having been fixed

by the court. The claim was only an ordinary money demand,
and the fact that it had its origin in a legal proceeding nowise

altered the rights of the parties to this action. If any other

money demand would be subject to set-off, then the claim in



276 COURT OF COMMON PLEAS.

Neuburger v. Manneck Manufacturing Co.

suit would be. Section 502 expressly provides that there

may-be a counter-claim where an assignee sues on a demand

founded upon contract, and that any counter-claim that would

be valid against the assignor will be valid against the assignee

if it belonged to the defendant before he received notice of

the assignment. Section 1909 is to the same effect, though
the last sentence of that section is couched in terms that are

ambiguous and infelicitous to a degree uncommon even in the

Code of Civil Procedure. That sentence provides that there

shall be no counter-claim " where the rights or liabilities of a

party to a claim or demand, which is transferred, are regulated

by special provisions of law." What these demands are, the

right to which is regulated by special provisions of law, the

learned codifier does not enable us to say with certainty, but as

he states in his note that the last sentence of section 1909 is to be

read in connection with section 502, 1 suppose he meant simply

this, that in determining whether the right of a transferree of

a claim is to be affected by a counter-claim or set-off, we are to

be guided by the special provisions of law contained in section

502. I can not bring myself to the conclusion that it was the

intention to say that where an action was brought upon an

undertaking an off-set should not be allowed, if the plaintiff

were an assignee of the claim sued upon.
I think that the judgment should be reversed.

J. F. DALY, J. I cannot see that this action is within the

exception of section 1909 of the Code. What the rights and

liabilities may be, which are therein described as regulated by

special provisions of law, does not readily appear.

Judgment reversed, with costs.
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Pearce t>. Bogert.

STEPHEN A. PEARCE, Appellant, against HENRY L. BOGERT

et al.j Respondents.

(Decided December 5th, 1881.)

To authorize a justice of a district court in the City of New York to dismiss

a complaint on the ground that, one of the defendants being a non-

resident, the action should have been commenced by a short summons
instead of the ordinary summons, proof of the fact of such non-residence

is requisite ; and if such proof is not given until after answering, the

objection is waived.

APPEAL from a judgment of the district court in the Citv

of New York for the Third Judicial District.

The facts are stated in the opinion.

C. J. G. Hall, for appellant.

Henry L. Bogert, for respondents.

J. F. DALY, J. On the return day of the summons cer-

tain of the defendants appeared and objected to the jurisdic-

tion of the justice, on the ground that the action had been

commenced by long summons, and that this was improper
because three certain other defendants (who did not put in an.

appearance) were not residents of the City of New York. No
affidavit of such non-residence was produced by the parties

making the objection, and the fact of non-residence did not

appear. The justice therefore properly overruled the objec-

tion. The objecting defendants thereupon filed answers in

which the objection of non-residence was not taken, and au

adjournment was had. On the adjourned day the objecting

defendants came into court with an affidavit that Mr. Kenyon.
was a non-resident, and moved to dismiss on that ground.
The motion was granted. This was error. It was too late

after pleading to take the objection in question. It had not

been regularly taken before answer, because it was not then
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based on any proof of the fact of non-residence, and defend-

ants having pleaded, waived the defect. It was not a question
of jurisdiction of the cause of action, which could have been

raised at any time, but of irregularity in the form of summons,

objections as to which are always waived by pleading before

objecting. If a defendant wishes to avail himself of irregu-

larities in the form of summons, he must object before plead-

ing (Andrews v. Thorp, 1 E. D. Smith, 615), and must also

make the fact of non-residence appear. To warrant the justice

in dismissing a complaint on that objection, he must have

proof, just as lie would require in the first place to authorize

him to issue a short summons to an alleged non-resident

(Sperry v. Major, I E. D. Smith, 361).

The judgment should be reversed with costs.

VAN HOESEN, J., concurred.

Judgment reversed, with costs.

MANUEL N. PHILLIPS, Plaintiff, against THE MAYOR, ALDER-

MEN AND COMMONALTY OF THE CITY OF NEW YOKK,

Respondent.

(Decided December 5th, 1881.)

The provision of the city charter of New York (L. 1873, c. 335, 28), that

no regular clerk or head of bureau shall be removed until he has been

informed of the cause of the proposed removal, and has been allowed an

opportunity of making an explanation, docs not apply to the discharge

of a regular clerk of a department of the municipal government, made

in order to decrease the regular clerical force and so conform the

expenses of the department to a reduced appropriation therefor.

EXCEPTIONS taken by the plaintiff at a trial term of this

court, ordered to be heard, in the first instance, at the general

term.
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The plaintiff was appointed a clerk in the Fire Department,

June, 187i, and employed in the Bureau of the Fire Marshal,

lie continued in the position until December 31st, 1875,

when he was discharged without being informed of the cause

of removal, or called upon for any explanation. The reason

of his removal, appearing upon the books of the Department,
was to conform its expenses to a reduced appropriation for the

year 1876, and not for any cause personal to the plaintiff.

The plaintiff unsuccessfully sought other employment until

April 5th, 1880. This action was brought to recover damages
to an amount equal to his salary from January 1st, 1876, to

April 5th, 1880. The complaint was dismissed in the court

below, and the exceptions ordered to be heard in the first

instance at general term.

jRoswell D. Hatch, for plaintiff.

Win. C. Whitneyy
D. J. Dean, and E. Henry JLaconibe,

for defendant.

BEACH, J. The plaintiff was a regular clerk, and the

principal point urged by his counsel arises under section 28 of

the City Charter, which enacts in substance, that no regular
clerk or head of bureau shall be removed until he has been

informed of the cause of the proposed removal, and has been

allowed an opportunity of making an explanation. In my
opinion, the intention of the legislature was to give the

officers named the right to a hearing, when the removal was

for reasons susceptible of explanation and personal to the

incumbent, such as those suggesting incom potency, dereliction

of duly, or misbehavior. The departments of the municipal

government are obliged to conform their expenses to the

amount appropriated by the Board of Estimate and Appor-

tionment, and if, to accomplish that end, it is needful to

decrease the regular clerical force, I do not think, in so doing,

any hearing need be given to those discharged from public
service for that reason. This view receives support from the

opinions of the court in People ex rel. Munday v. fire Com-
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missioners (72 N. Y. 445) ; People ex rel. Euans v. Park Com-

missioners (60 How. 130).

The chief difficulty in the way of plaintiffs recovery, is

the absence of any principle to support an action to recover

damages against the city. There was no contract between the

plaintiff and the corporation, broken by the defendant, giving
a cause of action for damages ( Wood v. Mayor, &c. ofNew
York, 44 N. Y. Super. Ct. 325

; People ex rel. Rrjan v.

French, 24 Hun, 263
;

Smith v. Mayor, &c. of New York,

37 N. Y. 518). If the plaintiff was illegally removed, his only

remedy was by certiorari to review the action producing that

result, and seeking his reinstatement, or an action against

those officials personally who did the wrong, and for whose

torts the city is not liable. The case of Swift v. Mayor,
&c. of New York (83 N. Y. 528), has no application. The
action was brought upon a contract, and the only question

presented related to the legal liability of either the Police

Department or the municipal corporation. The Police De-

partment was relieved by the final judgment, and the latter

held liable, because funds originally applicable to the payment
of plaintiff's claim had been covered into the city treasury,

and the corporation thereby became the real debtor, taking the

money with notice of a trust impressed upon it by law for

plaintiff's payment, and of his claim.

The exceptions must be overruled and the judgment dis-

missing the complaint affirmed, with costs.

J. F. DALY, J., concurred.

Exceptions overruled.*

* The judgment entered upon this decision was affirmed by the Court

of Appeals, February 28th, 1882 (see 88 N. Y. 245).



NEW YORK DECEMBER, 1881. 281

Pitt v. Phenix Ins. Co.

ESTHER PITT, Appellant, against THE PHENIX INSURANCE COM-

PANY, Respondent.

(Decided December 5th, 1881.)

By a policy of marine insurance the vessel was insured fora specified time

for a particular voyage outward. After making the voyage, but before

the expiration of the time, the same underwriter insured the vessel for

the return voyage by a certificate of insurance which by its terms was

made "under and subject to the conditions" of the existing policy. Held,

that the underwriter was not liable for a loss occurring after the time

specified in the original policy.

APPEAL from a judgment of this court entered upon dis-

missal of a complaint at the trial.

The action was brought upon a policy of insurance issued

by the defendant to Thomas Pitt, the plaintiffs husband, and

a certificate of insurance issued by the defendant to the plaint-

iff herself, to recover the amount of the insurance thereby
effected on the tug Corinne, as upon a total loss. The policy

(No. 14015) purported to insure the vessel " at and from the

25th day of January, 1S77, at noon, until the 25th day of Feb-

ruary, 1877, at noon ;" and gave her " the privilege to make
one trip from New York to Norfolk, to be employed in her

trade in loading and towing vessels hi the Harbor of Norfolk,
Va." On or about February 21st, 1877, the tug being then

at Norfolk, Va., the defendant, upon the application of the

plaintiff
" to have the tug-boat Corinne insured for the return

trip to New York," and on payment by her of one-half per
cent, additional premium therefor, issued to her the following
certificate :

CERTIFICATE OF INSURANCE.

No. 959. $4,500.

THE PHENIX INSURANCE COMPANY, NEW YORK.

NEW YORK, February 21st, 1877.

This certifies, that Esther Pitts, insured under and subject
to the conditions of Special Policy No. 14,015 of the Pbenix
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Insurance Company in the sum of forty-five hundred dollars,

on tug
"
Oorinne," valued at forty-five hundred dollars, at and

from Norfolk to New York. Loss payable to Esther Pitts or

order hereon, and return of this certificate.

(Signed) WM. E. CKOWELL,

Sec'ty.

The vessel sailed from Norfolk for New York on February

22d, 1877, and was lost on the voyage. At the trial, evidence

offered by the plaintiff that the loss occurred after the 25th of

February, 1877, was objected to by the defendant on the

ground that the insurance terminated on that day, and was

excluded
;
and a motion by the defendant for the dismissal of

the complaint was granted, and judgment was entered for the

defendant. From the judgment the plaintiff appealed.

William G. Wilson, for appellant.

William Allen Sutler, for respondent.

J. F. DALY, J. The plaintiff sues upon the policy issued

to Thomas Pitt on January 25th, 1877, and upon the certificate

issued to herself on February 21st, 1877, as constituting her

contract with defendant to insure the tug
" Corinne/' What-

ever may be the validity of the original policy to Thomas Pitt

above mentioned (he not being owner and not having an in-

surable interest), the conditions of that policy were accepted

by her as the basis of her insurance, according to the tenor of

the certificate. The term "conditions" used in such certifi-

cate is equivalent to "
provisions," there being in the original

policy no special conditions to which the new contract might
be construed to refer. The original policy provided for the

insurance of the tug from January 25th, 1877, to February

25th, 1877, with the privilege of making one trip from New
York to Norfolk. The certificate insured Mrs. Pitt "

at and

from Norfolk to New York." The effect was the same as if

the original policy had included this return trip, and as the

time was limited to February 25th, 1877, the insurance would
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expire on that day notwithstanding the return voyage had not

been accomplished. In a time policy, the risk insured is indepen-
dent of the voyage ;

and in a policy which partakes of the nature

both of a time policy and a voyage policy, the underwriter is

not liable for a loss unless it occur within the time specified

(Arnould Marine Ins., 4th ed. 349-353).
The appellant contends that the contract with Mrs. Pitt

was a voyage policy ;
but this is argued on the theory that the

time limit in Mr. Pitt's policy is to be ignored. Not being in-

consistent with any provision of the new contract, it cannot be

deemed to be abrogated, but must stand with the other condi-

tions preserved and continued by the terms of the certificate

issued to plaintiff.

Judgment should be affirmed, with costs.

VAN HOESEN, J., concurred.

Judgment affirmed, with costs.

BERNARD REILLY, Sheriff of the City and County of New York,

, Respondent, against WILLIAM B. TULLIS, Appellant.

(Decided December 5th, 1881.)

Under the provision of 2 R. S. 645, 38, allowing calendar fees to the

sheriff, the attorney placing a cause on the calendar for trial by a jury
became liable to the sheriff for the calendar fees therein.

APPEAL from a judgment of a district court in the City of

New York.

The facts are stated in the opinion.
'

\ William B. Tullis, appellant, in person.

Vanderpoel, Green & Gumming, for respondent.
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VAN HOESEN, J. The principal, 1 may say, the only ques-

tion is, is the attorney liable to the sheriff for what is now
called " calendar fees ?"

The sheriff's right to calendar fees is created by 2nd Re-

vised Statutes, p. 645, 38, which reads thus :

" for summoning
the jury to attend any court, fifty cents in each cause noticed

for trial at such court, or placed on the calendar for trial."

Some one is to pay that fee, and the rule in this state has al-

ways been that the attorney is liable to the sheriff for his

fees. An attempt was made, at the argument, to draw a dis-

tinction between fees for executing process, either rnesne or

final, and fees for other services rendered by the sheriff, but the

cases do not warrant any such discrimination. In the leading
case of Adams v. Hopkins (5 Johns. 252), the sheriff sued for

poundage on a ca. sa., and in Ousterhouut v. Day (9 Johns.

114), the fees sued for were for serving several writs of cap.

ad resp., but the language of the court did not limit the sher-

iff's claim against the attorney to services rendered in the ser-

vice of writs. In the Ousterhout case, the court said,
" the

sheriff was entitled to look to the attorney for his fees." The
reasons for giving such a right to the sheriff were stated by
the court in Adams v. Hopkins. Those reasons were that the

attorney is the sheriff's immediate employer, and the sheriff

can not be considered as giving credit to the client, with whose

residence and responsibility he caa not be supposed to be ac-

quainted. The sheriff is obliged to execute every legal pro-
cess delivered to him, and all reasonable security ought to le

given to him for his compensation. From the time of the

decision in the 5th Johnson, which was delivered in 1810,
to the present time, the courts of New York have uniformly
adhered to the principle then enounced. Some of the reasons

given by the court in that case are not so cogent now as they
were at that time, for, in many cases, the sheriff may demand
his fees in advance, but the courts have not made any excep-
tions to the rule, and they have regarded the attorney, as most

attorneys have considered themselves, as liable to the sheriff

for all his fees of every character chargeable to a suitor in a

civil action. In the case of Judson v. Gray (11 N. Y. 408),
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the case relied on by the defendant, Judge SELDEN, delivering

the unanimous judgment of the court, said,
"

it is not intended,

by this decision, to interfere \vith the doctrine advanced in the

case of Adams v. Hopkins. There is an apparent equity in

holding the attorney liable in a case of that description, which

goes very far to justify the departure from principle involved

in the decision
;
and if the rule be confined to those cases to

which the reason given by Judge THOMPSON applies, we have,

at least, a clear line of distinction between the cases where the

liability attaches and where it does not." Again, Judge SEL-

DEN said, in that case, that the attorney was not liable for the

fees of a referee, because a referee did not belong to " the classes

of officers to whom the rule in question had been held to ap-

ply." It will be observed that the learned judge treats the

liability as depending, not on the nature of the services, but

on the official character of the officer by whom they were ren-

dered. In The Trustees of Watertown v. Cowen (5 Paige,

510), Chancellor WALWORTH said,
"

it appears to have been the

uniform practice for the sheriffs to charge their fees to

the attorney of the party for whose benefit the services are per-

formed ;" and from the uniform practice, there is an implied as-

eurapsit by the attorney to pay for the services done for his

client, by his express or implied request.

Applying the most rigid rule suggested by Judge SELDEN,
the plaintiff would be entitled to look to the defendant for his

fees. The statute makes it the duty of the sheriff to summon
a jury, and gives him a prescribed fee for the service. The
sheriff does not know, and cannot ascertain who the suitors are

whose cases will be on the calendar, nor is it possible for him
to know who and where the attorneys are, by whom the notes

of issue will be filed. The sheriff can not go round to the at-

torneys, and demand the fee in advance. Such a proceeding
is out of the question, as every lawyer knows. He must,

therefore, do the work, without knowing, at the time, for

whom it is done, or how he is to get his pay, if the attorney
be not responsible for it. The calendar fee is, therefore, pecu-

liarly and especially within the reason of the rule which Judge
THOMPSON first announced, and which Judge SELDEN said was
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too well established to be disturbed, even if it were desirable

to disturb a rule founded on such equitable considerations.

There can be no doubt that the sheriff is entitled to the

calendar fee for every term that the case is on the calendar for

trial. For every such term a jury must be summoned, and

the calendar fee is the compensation prescribed by statute for

the labor of serving the summonses. The language of the

statute does not admit of two constructions, and the subject re-

quires no further discussion.

None of the defendant's exceptions seems to us to be ten-

able.

The judgment should be affirmed.

J. F. DALY, J., concurred.

Judgment affirmed, with costs.

EMIL A. RITZLEK et aL, Respondents, against EMIL RAETHER,

Appellant.

(Decided December 5th, 1881.)

A lessee sub-let part of the demised premises, and the sub-lessee assigned
bis sub-lease to tbc plaintiffs, \vbo entered into possession. Immediately
afterwards the original lessee surrendered his lease to the chief landlord,

who accepted the surrender, and leased the entire premises to new
tenants. They, assuming to be the landlords of the plaintiffs, demanded
an increased rent for the portion of the premises occupied by the latter,

which, in order to keep possession, the plaintiffs paid. Held, that this

gave no right of action to the plaintiffs against the original lessee.

APPEAL from a judgment of a district court in the City of

N(;w York.

The facts are stated in the opinion.
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Rose & Putzel, for appellant.

Charles D. Metz^ for respondents.

VAN IIoESEN, J. Raetber was the tenant of Ryder, the

owner of the land. He sub-let a portion of the premises to

one Kohlhepp, who assigned his sub-lease to the plaintiffs.

There is a conflict in the testimony as to whether Raether con-

sented to the assignment by Kohlhepp to the plaintiffs, but the

justice found, and I think correctly, that he did consent in the

course of a day or two after the plaintiffs had entered into pos-

session of the premises which they acquired by the assignment
made to them by Kohlhepp ;

Raether went to his landlord,

Ryder, surrendered his lease to him, and Ryder, accepting the

surrender, made a lease to Pratt & Herrick of the premises
which Raether surrendered. Pratt & Herrick came to the

plaintiffs, and told them that they could not remain unless the}
11

paid them thirty-five dollars per month instead of twenty-five,

which was the rent mentioned in the sub-lease from Raether

to Kohlhepp. The plaintiffs said that they were not prepared
to do that, but that, in order to keep possession, they would

pay the extra ten dollars until they ascertained what their

rights were. The plaintiffs paid Pratt & Herrick, who
assumed to be their landlords, rent at the rate of thirty-five

dollars per month, for several months, and they then brought
this action against Raether for " a breach of the contract of

letting," as their oral complaint describes their cause of action.

The justice found in favor of the plaintiffs, and awarded them

$120 damages, intending, I suppose, to give them the sum
which they will in the course of a year pay to Pratt & Herrick

in excess of the rent which the sub-lease, assigned to them,

obliged them to pay.

Exactly what the pleader meant by calling his supposed
claim against Raether " a breach of the contract of letting,"

I am unable to conjecture. Was it that he supposed that there

was a breach of the covenant for quiet enjoyment? Possibly.

But, when was it held that a landlord and such was Raether's

position broke the covenant for quiet enjoyment when he sold



288 COURT OF COMMON PLEAS.

Ritzier v. Raether.

an estate which was demised to a tenant ? A landlord may,
without offense, sell his land, even though it be in the hands

of a lessee
;
for it does not follow that the tenant will suffer

because the reversion becomes the property of a stranger. If

the landlord be himself a lessee, how does it prejudice his

under-tenant, if he assigns the original lease to a third party, or

surrenders it to the chief landlord ? Why is it the duty of the

lessee to remain the tenant of his landlord during the entire

term of any under-lease that he may make ? If there be no

such duty, then on what is the plaintiff's right of action

founded ? This action has grown out of a misconception of

the relative rights of the parties. The first inquiry that pre-

sents itself, is, had Raethec a right to sub-let ? Though the

lease under which he held from Ryder is not attached to the

return, it must be assumed that he had such a right, for no

question of it was made in the court below. If he could sub-

let, what were the rights of the under-tenant ? Such as the sub-

lease conferred upon him, provided that the sub-lease did not

diminish the rights of the original landlord, or conflict with the

original lease. If, then, an under-tenant acquires an interest in

the land by virtue of the sub-lease, how can he be deprived of

it by any act or omission of his lessor that does not derogate

from the rights of the chief landlord ? If the tenant fails to

pay rent, the chief landlord may dispossess him, and the under-

tenant with him, unless the under-tenant, to protect his pos-

session, pays the rent. There may be other breaches of duty
on the part of the lessee that will warrant the landlord in evict-

ing him, and his under-tenants also, but, unless it be necessary

or proper for the protection of his own rights, the original

landlord cannot lawfully interfere with the possession of the

under-tenant, or disregard the rights conferred upon him by
the sub-lease. If there be a sub-lease, and the landlord is aware

of it, why should he be permitted to disregard it ? In this

case, it is shown that the plaintiffs were in possession and

occupation when Raether made, and Ryder accepted, the sur-

render. It was Ryder's duty, therefore, to ascertain exactly

what the rights of the plaintiffs were
;
for it is now, as it long

has been, the law, that the purchaser of an estate in possession
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of tenants, is chargeable with notice of the extent of their

interests as tenants
;
for having knowledge of the tenancy, he

is bound to inform himself of the conditions of the lease (4

Kent rnarg. p. 179). Ryder, in accepting the surrender,

occupied the position of any stranger making a purchase of the

premises, and what would be notice to a stranger, is notice

to him. Pratt & Herrick also had notice that the plaintiffs

were in the actual occupancy of the premises, and they, like

Ryder, are bound to regard the rights which the plaintiffs pos-

sessed under their sub-lease. Neither Ryder nor Pratt &
Ilerrick were justified in disturbing the plaintiffs in their

possession, or in demanding any greater rent than was stipu-

lated for in the sub-lease. Ryder may well be regarded as the

assignee of Raether, and Pratt & Herrick as the assignees of

Ryder, but in any event, the obligations and duties of the

plaintiffs were not increased by the transfers (Benson v. Bolles,

8 Wend. 180, 181). The plaintiffs, without due consideration,

recognized the unfounded claim of Pratt & Herrick, and need-

lessly threw their money away in paying them the ten dollars

extra per month. But this gave them no right of action against

Raether.

It is somewhat singular that until within the past few years
there were no authorities on this question to be found in the

books. When Taylor published the third edition of his work
on Landlord and Tenant, the text of section III. read,

"
It is said

that the interest of an under-lessee cannot be defeated by the

inesne lessee surrendering his estate in the premises to his les-

sor." For this he refers to no authority. Since the date of

that edition, the decisions have been numerous on the point,

and among them are the following cases : Eten v. Luyster (60

N. Y. 252) ;
Allen v. Brown (5 Lans. 280) ;

Mellor v. Watkina

(L. R. 9 Q. B. 400); and Great Western It. J2. Co. v. Smith

(L. R. 2 Ch. D. 235).

By way of compensation to the plaintiff, I call the attention

of his counsel to some authorities which may mitigate the

regret that he may feel at the reversal of this judgment ;
the

authorities are Smith's Landlord and Tenant, citing Shepherd's

VOL. X. 19
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Touchstone, 301
;
Webb v. Russell (3 T. E. 393), and Burton

v. Barclay (7 Bing. 751).

The judgment must be reversed.

J. F. DALY, J., concurred.

Judgment reversed, with costs.

CHAKLES J. SCHMITT et
<zZ., Appellants, against PHILLIP

HOWELL, Respondent.

(Decided December 5th, 1881.)

The plaintiffs having demanded from the defendant payment of the price

of goods sold, the latter claimed a deduction of the amount of a wager
lost by one of the plaintiffs to a third party, who had assigned his claim

to the defendant. The plaintiffs allowed the deduction. Held, that

they could not afterwards, on the ground of illegality of the wager,
sustain an action for the amount as for a balance of the price of the

goods remaining unpaid.

APPEAL from a judgment of the district court in the City
of New York for the Sixth Judicial District.

The action was brought to recover a balance claimed to

be due for poultry sold by the plaintiffs to the defendant.

The defense was payment and satisfaction.

The facts disclosed were that defendant owed plaintiffs

$332.48 for poultry. Charles J. Schmitt, one- of the plaint-

iffs, called on defendant to collect the bill. The latter refused

to pay unless Mr. Schmitt allowed him $54, being the amount

of a wager Schmitt had lost to another party in the market,

who had assigned the claim to defendant. Schmitt agreed,

received from defendant a check for $278.48, and gave a

receipt in full for $332.48.

The complaint was dismissed, and judgment entered for

the defendant. From the judgment the plaintiffs appealed.
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J. J. Brady)
for appellants.

Traitel, Platzek & Otterbourg, for respondent.

J. F. DALY, J. [After stating the facts as above.] Had
the allowance of $54 been upon an unobjectionable claim,

it is quite certain that we could not disturb the agreement
on which plaintiff, Schmitt, gave the receipt in full. The

question is whether in this form of action plaintiffs can undo

the transaction. I think not. The effect of the agreement
between the parties was the payment of the wager Schmitt

had lost. At common law no action to recover back the

money so paid would lie ( Yates v. foot, 12 Johns. 1). The

action to recover back money lost in gambling and paid over,

is given by statute, and must be brought under the statute.

This is not such an action.

The plaintiff who settled with defendant might have

refused to allow the wager debt, and to take less than the face

of his demand, and could have sued then, as well as now, for the

amount of his bill. If his anxiety to get $278.48 was so great

as to induce him to settle his gambling debt, he must resort to

any remedy which the statutes may afford, to re-open the trans-

action in respect to the latter, which, to use the language of

the court in the case first cited, has been executed and ought
not to be disturbed.

The judgment should be affirmed.

YAN HOESEST, J., concurred.

Judgment affirmed.
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Brigg v. Hilton.

JOHN F. BKIGG et al., Respondents, against HENKY HILTON

et al., Appellants.

(Decided January 3rd, 1882.)

Where, before the delivery by the seller to the purchaser, of goods under

an executory contract of sale, without an express warranty, samples, rep-

resented by the seller to be actually taken from the articles afterwards'

delivered, are sent by him to the purchaser with the invoices of the goods,

and the latter, relying upon such samples as representing the quality of

the goods delivered, is thereby induced to accept defective goods without

making a laborious and minute examination which would be necessary

to disclose the defects,, he may, nevertheless, subsequently, upon discov-

ering the defects, return the goods to the seller and recover back the price.

APPEAL from a judgment of this court entered on a verdict

of a jury rendered by direction of the court.

The facts are stated in the opinion.

Henry II. Anderson, for appellants.

Blumenstiel & Hirsch, for respondents.

J. F. DALY, J. The questions to be examined in this ap-

peal arise upon the defendants' counter-claim for damages on

the sale to them, by plaintiffs, of six bales of cloakings. The

goods were ordered in March, 1880, from samples of sound

merchantable goods exhibited by plaintiffs, and were to bo

manufactured in Europe. They were delivered in August
and September, 1880, in six bales containing fifty-seven pieces.

Prior to the delivery, the plaintiffs sent to the defendants

invoices of the goods and six sample books, one representing
each bale, and giving a piece of the goods in the bale, and sup-

posed to be cut therefrom. Defendants examined the first

bale received (No. 300), and found it substantially like the

sample, and perfectly sound. All the samples in the books

corresponded with each other in quality, and corresponded
with the samples from which the purchase was originally

made. The goods were put on sale by defendants, the bale
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first received (No. 300), being sold first. In November fol-

lowing the delivery defendants discovered that the cloakings
in the other bales were, in places, thin, tender and rotten.

Out of 4:7 pieces only three were all right. They were not

merchantable
;
had tender streaks all through, and were thin

from being over-worked. Defendants sold about 707 yards
out of 2,877 delivered, the balance being worthless.

These defects could only be discovered by unfolding all

the goods, and looking over them as they were run oif on a

reel.

The defendants at the close of the trial asked leave to go
to the jury on several questions, among which were the fol-

lowing :
" The defendants were under no obligation to make

an examination of the goods," and "
if the plaintiifs in advance

of the delivery of the goods, sent samples purporting to repre-

sent the character of the goods which they were to deliver, the,

defendants had a right to suppose that the goods afterwards

delivered were equal to such samples."
I think these requests should have been granted. Although

the contract of sale was executory, without an express war-

ranty, and defendants would ordinarily be bound to examine

the goods within a reasonable time after delivery and return

them if defective, yet where, by a false representation of the

seller, the vendee is induced to accept the goods, he may return

them whenever the defects are discovered.

The proof shows that books of samples purporting to be

actually cut from the goods in each case, and therefore to

represent the articles delivered, were sent with the invoices

before delivery. These samples represented sound merchant-

able cloakings. The goods delivered, were, on the contrary,

unmerchantable from being over-worked. Here was a specific

representation that was unquestionably false. It was such a

representation as might well induce a purchaser to dispense

with a laborious and minute examination, yard by yard, of

2,877 yards of cloth. The sending of the samples could have

no meaning except as an assurance of the kind and quality of

the goods. Defendants would have been justified
in selling

to their customers from such samples, and were justified in
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themselves retaining the goods without a thorough examination

on the faith of such a representation.

The express point was decided in Dutchess Company v.

Harding (49 N. Y. 321). That was an executory sale of
" 1400 bags of sumac (Triangle R. sumac), quality to be like

sample in every respect." The vendor caused this brand to

be put 'upon bags containing sumac of another and inferior

quality. The purchaser sampled ten or twelve bags, which

were found to correspond nearly in quality with that contrac-

ted for, and the whole was thereupon accepted in reliance on

the brand. The sumac was sent to the purchaser's works, and

upon being tested was found to be of an inferior quality. It

was held that the vendee could recover his damages, the jury

having found that the acceptance of the delivery was induced

in consequence of defendant having caused the article to be

falsely branded : that while under such a contract there was no

warranty, and the rule is that the vendee must immediately
rescind and return or offer to return the goods, yet where the

acceptance is induced by any fraud or artifice of the vendor

the reason and foundation of the rule fails the express or

implied assent is wanting ;
and that in that case the assent

given was invalidated by the false brand on the bags, the

vendees being misled and deceived thereby; and that there

being no binding acceptance, the latter were only bound to use

diligence in notifying the vendors after the discovery that the

article was inferior.

The case before us seems to be much stronger : the fur-

nishing of a sample purporting to be actually taken from the

goods in the bale being a higher and more positive representa-

tion of quality than a brand or other exterior mark.

I think it should have been left to the jury to say whether

the acceptance was in any way influenced by the receipt of

these samples, and that the judgment should be reversed and

a new trial ordered, the costs to abide event

BEACH, J., concurred.

Judgment reversed and new trial ordered, costs to abide

event.
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Chatfield n. Simouson.

LEVI S. CHATFIELD, Appellant, against ALFRED L. SIMONSON'

et al., Executors of the last Will and Testament of

SAMUEL WOOD, Deceased, Respondents.

(Decided January 3d, 1882.)

An attorney for one party to a litigation, in consideration of a sum of

money to be paid him, a portion of which he received, without the

knowledge or consent of his client, released part of the subject-matter of

the litigation to his client's adversary. Held, that he thereby forfeited

all claim to compensation for his services in that particular litigation,

even though it did not appear that the client had suffered actual damage
from the breach of duty of the attorney.

The liability of an attorney to indictment and to a civil action for treble

damages, for misconduct, is additional to his liability to the loss of his

stipulated reward thereby.

EXCEPTIONS taken at a trial term of this court, ordered to

be heard, in the first instance, at the general term.

The action was brought for the recovery of $7,500 for

services rendered by the plaintiff as attorney and counsel,

under an agreement with Samuel Wood, deceased, in an action

pending in the Supreme Court, wherein Abraham Hewlett

was plaintiff and Samuel Wood, Samuel A. Wood, and others

were defendants. On January 7th, 1S78, Mr. Chatfield was

substituted as attorney for Abraham Hewlett, the plaintiff in

that action, at the request of Samuel Wood, for whose benefit

the action was instituted, the latter being a nominal defendant

only, and being opposed in interest to the other defendant,

Samuel A. Wood. The case was then pending on appeal to

the General Term of the Supreme Court, from a judgment
rendered therein in favor of Samuel A. Wood, and against the

plaintiff and Samuel Wood
;
and Mr. Chatfield agreed with

the latter to prosecute the appaal and the action for $7,500.

The case was finally settled. The action involved the validity

of the will of one Abraham Wood, and the title of Samuel A.

Wood to one moiety of several parcels of real property, among
which were Nos. 510 Broadway and 49 Warren street.
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The defense made to the present action by the executors

of Samuel Wood, deceased, set up, among other things, that

while the said appeal was pending and a stay of judgment in

said action had been perfected, Mr. Chatfield, in violation of

his duty and obligation as attorney aforesaid, and without the

knowledge or consent of his clients, Hewlett or Samuel Wood,
and in consideration of $1.500 agreed to be paid him by Samuel

A. Wood, released from the operation of said appeal, two

valuable pieces of property, to wit, 510 Broadway and 49

Warren street aforesaid
;
and defendants say in theif answer

"that they will set off said $1,500 or whatever sum was

received by plaintiff against any demand which he may estab-

lish, and claim judgment for the balance."

The facts alleged were substantially proven, and the judge
at special term dismissed the complaint on the merits and

ordered the exceptions to be heard in the first instance at the

general term
; judgment meanwhile to be suspended.

A. J. Vanderpoel, for plaintiff. I. If the execution of

the stipulations releasing the property was misconduct, the

defendants misconceived their remedy for such misconduct.

An attorney is an officer of the court, whose tenure of office

and the penalty for any misconduct in the discharge of his

Duties, is fixed by statute (Richardson v. Brooklyn, &c. R. R.

Co., 22 How. Pr. 368
;
Waters v. Whittemore, 22 Barb. 593

;

Ray v. Jlirdseye, 5 Den. 627
; Seymour v. Ellison, 2 Cow.

28, 29
;

1 R S. 98, 1, subd. 3
;
Id. 6th ed. 403, 97; 3 E.

S. 6th ed. 449, 56-63). An examination of the statute

will show that the punishment for misconduct may be either

of the following, and no other : (1) Fine or imprisonment, or

both
; (2) Removal or suspension from office

; (3) Forfeiture of

treble damages to the party injured, to be recovered in a civil

action
; (4) Forfeiture of a specific penalty for the particular

.act, which penalty is fixed at the sum of fifty dollars. If,

therefore, an attorney is an officer whose liability for miscon-

duct in office is limited by statute, it was error for the court

to attempt to impose a penalty not authorized by law. A pen-
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alty cannot be raised by implication, but must be expressly

created and imposed (Jones v. Estis. 3 Johns. 379).

II. If the alleged misconduct is to be construed to be sim-

ply the receipt of money properly belonging to the plaintiff's

client, which he has hitherto neglected to pay over, that fact

is not sufficient to justify the action of the court in dismissing

the complaint. An attorney is not liable to an action for

money collected until after demand made or a direction to re-

mit \Bearddcy v. Root, 11 Johns. 464
;
Ratlibun v. Ingals, 7

"Wend. 320
; Stafford v. Richardson, 15 Wend. 302

; People
v. Brotherson, 36 Barb. 662

;
Ex parte Ferguson, 6 Cow. 596).

III. If the alleged misconduct is to be construed to have

been negligence in executing the stipulations of release, then

it must appear affirmatively that the client was in some way
injured by his attorney's negligence, or he cannot maintain an

action, even for nominal damages (Ilarter v. Morris, 18 Ohio

St. 492
; Saydam v. Vance, 2 McLean, 99

; Grayson v. Wilkin-

son, 13 Miss. 268
;
Rhines v. Eoans, 66 Pa. St. 192

;
Reece v.

Rigley, 4 Barn. & Ad. 202).

IV. The stipulations purporting to release the real estate

were wholly ineffectual for that purpose ;
the requirements of

the Code as to the manner in which property may be relieved

from the lien of a judgment, pending an appeal, not having
been complied with in this case (Code of Civ. Pro. 1256).

E. Sckenck, for defendants. The acts of the plaintiff were

such a corrupt breach of professional duty and obligation to

Samuel Wood and Hewlett as to constitute an utter violation

of his alleged agreement with Wood, and forfeit any claim or

right to recover compensation for services rendered by him in

the conduct of that case under the contract or otherwise (Hatch
v. Fogarty, 33 N. Y. Super Ct. 166

;
40 How. Pr. 492 ; Iler-

rick v. Catley, 1 Daly, 512; VonWellhoffen v. Newcombe, 10

Hun, 236
;
Pitt v. Yalden, 4 Burr. 2061

;
W-ilcox v. Plum-

rner, 4 Pet. 172 ;
1 Wait's Actions and Defenses, 448, 6, &

pp: 245, 249
;
2 Greenleaf's Evid. 10th Ed. 124, 144, & p.

127, 147; Case v. Carroll, 35 K Y. 385
;
WillartTs Eq. Ju-

ris. 170, 172
;
Ford v. Harrington, 16 N. Y. 285

;
Dutton v.
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Wilner, 52 K Y. 312; Brotherson v. Consalus, 26 How. Pr.

213
;
Brock v. Barnes, 40 Barb. 528

;
Howell v. Ramsen, 11

Paige, 538).

J. F. DALY, J. [After stating the facts as above.] The

learned judge at special term disposed of this case properly.

The plaintiff, while employed as attorney for one party to the

litigation, in consideration of a sum of money to be paid him-

self, bargained with his client's adversary to release part of the

subject matter of the claim in suit to the latter, and actually

did so release it without the knowledge or consent of his client,

and did receive a portion of the price of his act. He thereby
forfeited all claim to compensation in that particular litigation

(Herrick v. Catley, 1 Daly, 512
;
Currie v. Cowles, 6 Bosw.

452-460).
The principle on which this decision rests applies although

there is no proof that the client has suffered actual damage
from the breach of duty of the attorney; the law will not stop

to inquire whether the benefit which the attorney reaped, by

accepting pay from the other side was accompanied by any
material injury to the rights of his client. It will assume that

the advantage which the adversary values so much as to be

willing to pay for, is of equal importance to the client to retain.

If any other rule were adopted, an attorney might bargain
at every stage of an action to allow privileges and advantages
to the other side for pay, and, unless his client could show

that he was ultimately injured by such acts, could yet recover

as for a proper discharge of his duty. The obligation of an

attorney to his client. is not less than that of a broker to Ids

employer, and as to the latter it has been long established that

he cannot take pay from both sides, and that he forfeits all

right to compensation from his employer if he accept compen-
sation from the other party.

The attorney's right to compensation depends upon full

performance of his duty, and such performance is conclusively

disproved by showing that he corruptly bargained witli his

client's adversary to relinquish any right or grant any ad-

vantage.
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The attorney is liable to indictment and to a civil action

for treble damages for misconduct, but this is in addition to

the loss of his stipulated reward. A surgeon or other pro-

fessional man is liable for damages for malpractice, as well as

to the loss of compensation for his services. Recovery for the

services, and liability for unfaithful performance of such ser-

vices, are wholly inconsistent.

The effort was made to show that Samuel AVood knew of

this transaction. He was informed that Samuel A. Wood
desired the release, but did not assent to it, or make any answer.

He was not informed that his attorney was offered and was

to receive $1,500 for giving the release. This was the import-
ant feature in the transaction.

It is said that the act in question is ratified by defendants

setting it up as a counter-claim in their answer. The facts are

set forth, and defendants are entitled to any relief which those

facts warrant, irrespective of their demand. They ask to set

off this money against any demand which plaintiff may estab-

lish, and for judgment in their favor for the balance, but this

does not prevent their using the facts as a defense to the

claim.

The exceptions should be overruled, and judgment entered

for defendants, with costs.

*

BEACH, J., concurred.

Exceptions overruled, and judgment ordered for defend-

ants, with costs.
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Duryea v. Mayor, &c. of N. Y.

SAMUEL B. DUKYEA, Appellant, against THE MAYOR, ALDEB-

MEN AND COMMONALTY OF THE CITY OF NEW YOKK,

Respondent.

(Decided January 3rd, 1882.)

An old and unoccupied wooden house in the City of New York was at-

tacked in the day time on the day of a general election by boys of from

eight to seventeen years of age, who, numbering at first only three or four,

began tearing down and carrying away the stoop, and, increasing in

number to more than fifty, continued for an hour or longer to demolish

the building, until it was substantially wrecked, so that the owner was

subsequently compelled to take it down. They dispersed at the coming
of a policeman, and there was no indication of any intent to resist oppo-
sition by the public authorities or private citizens, nor was anything done
" to the terror of the people," the injury appearing to have been accom-

plished not with any common purpose, but rather to gratify individual

propensity. Held, that the city was not liable for the damages in aa

action by the owner, under L. 1855, c. 428, giving such a right of action
" whenever any building," &c., "shall be destroyed or injured in conse-

quence of any mob or riot."

EXCEPTIONS taken at a trial term of this court, ordered to

be heard, in the first instance, at the general term.

On November 2nd, 1880, about ten o'clock in the morn-

ing, three or four boys began tearing down the stoop of an

old, unoccupied, wooden building, No. 171 Mercer Street,

belonging to the plaintiff. The number gradually increased

to from fifty to seventy-five, ranging in age from eight to

ecventeen 3
Tears. The house was substantially wrecked, and

subsequently taken down. This action was brought to recover

damages, under the Act of 1855. upon the claim that the prop-

erty was destroyed by a mob or riot, and the defendant

therefore liable. The court below dismissed the complaint,

directing the exceptions to be heard, in the first instance, at

the general terms.

Edward J. F. Werder, for plaintiff. The law of 1855 is

a remedial statute meant for the benefit of the owners of prop-
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erty injured or destroyed by riotous gatherings, and is to bo

construed liberally, and to effect the object. Compensation
rather than penalty is its motive, and the motive determines

the rule of interpretation. If three or more persons do an un-

lawful act of violence it is a riot. The facts that the persons
who may be witnesses were not alarmed, and that those

engaged in the riot were in good humor, do not change the

legal effect of the acts committed (Turpin v. State, 4 Blackf.

[Ind.] 72
; Kipliart v. State, 42 Ind. 273

;
State v. Boies, 34

Me. 236
;
State v. Snow, 18 Me. 315). The owner was under

no duty to call upon the peace authorities, for he had no

knowledge that his property was about to be assailed {Fly v.

Niagara County, 36 !N". Y. 297
;
Sckiellein v. Supervisors, 43

Barb. 490
;
47 Barb. 447).

<

William C. Whitney, E. Henry Lacombe, and Arthur

H. Masten, for respondent. I. The court, in determining
whether or not the present case is one in which the city should

be held liable, should give to the words " mob or riot
" the

meaning which it deems to have been intended by the legisla-

ture, rather than apply to them the technical definitions of the

common law. Those definitions were framed b'y writers on

criminal law, and the adjudications -which follow them were

made with reference solely to the punishment of the persons

engaged in riotous proceedings. The statute relates in no

way to the criminal aspect of riots, but has for its object com-

pensation for property destroyed thereby its theory being
that the municipality should respond in damages for neglect to

provide secure protection of the property of its citizens

(Underhill v. Manchester, 45 !N". H. 214). It will be urged
that the statute, being remedial, should be most liberally con-

strued
;

it may be said with equal force, however, that as it

imposed upon municipal corporations a liability unknown at

the common law, it should receive a strict construction.

Except in two contingencies, the statute makes the city an

insurer against loss
;
hence the courts should be cautious in

extending the statute to cases not clearly within its provisions.

In determining the cases intended by the legislature, it is
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proper to consider probable consequences (People v. Lairriber,

5 Denio, 9
;
McReen v. Delancey, 5 Cranch, 32

;
Haentze v.

Howe, 28 Wis. 293). Statutes are to be construed according
to the intent of the legislature, even in the face of their

language (People v. Utica Ins. Co., 15 Johns. 380
;
Jackson

v. Collins, 3 Cow. 96
;

Tonele v. Hall, 4 N. Y. 144). The

legislature of 1855 did not contemplate making the city

insurers against loss by riot, according to the old common law

definition, nor according to the definition in the Penal Code-

( 449) ;
its intention is to be found from the act itself, the

word riot being thus interpreted to mean the concerted action

of individuals defying authority in such a manner as to create

general alarm.

II. The damage was not caused by a " mob or riot," as

defined at common law. The acts held to constitute a riot at

common law were such as were calculated to create terror in

the minds of persons other than the rioters (Hawkins P. C.

c. 65, 1
;

2 Colby's Crim. L. [1868], 94; Stephen's Comm.

[7th ed., 1874], 254
;
Eoscoe Crim. Evid. [7th Am. Ed., 1874],

901
;
Harris' Princ. Com. L. [1877], 101

;
Alison Princ. Crim.

L. Scotland, c. 23
;
Kussell Crimes [9th Ed., 1877], 376

;
2

Benedict K Y. Civ. & Crim. Justice [1878], 866
;
Wharton

Crim. L. [1880], 1537, 1539
; May Crim. L. [1881], 203

;

2 Bishop Crim. L. [6th ed. 1877], 636
; Stephen Dig. Crim.

L. [1877], 41). Few cases can be found in which the question
was directly presented as to whether or not the acts complained
of were actually to the terror of the people. Whenever this

point has been raised, however, the courts have held that this

element was essential to the existence of a riot (Reg. v. Lang-

ford, Carr. & M. 602
;
S. C. sub nom. Reg. v. Phillips, 2

Moody Cr. Cas. 252). It has long been held in England that

it was necessary in an indictment for riot to aver that it was

in terrorem populi (Rex v. Hughes, 4 Carr. & P. 373
;
Rex

v. Cox, Id. 530
; Reg. v. Soley, 11 Mod. 115 ; Bishop Crim.

L. 1147). In most of the reported cases, however, the acts

of the rioters were such that from their very nature the court

could infer that terror could be caused (such were Ratcl'iffe v.

Eden, Cowp. 485
; Greasky v. Iligginlottom, 1 East, 636

;
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Peg. v. Harris, Carr. & M. 661; Reg. v. Simpson, Id. 669).

It was necessary, in order to constitute a riot at the common

law, that the persons assembled should have an unlawful intent,

or intent to resist authority ( TJ. S. v. Peaco, 1 Cranch C. Ct.

601). But where, as in this case, there was direct evidence to

show that it was not the intention of the assemblage to resist

interference, their acts cannot be deemed to be a riot (Reg. v.

Jenkins, 1 Cox Crim. Gas. 177).

III. These rules of the common law have not been qualified

by any of the decisions of this state. An examination of the

cases found in the New York reports shows that the question,

as to whether the acts complained of were actually to the

terror of the people, has not been directly raised. The facts

in all of them, however, show that this element was unques-

tionably present in each instance (Neioberry r. Mayor, 1

Sweeney, 369
; Levy v. Mayor, 3 Robt. 194

;
Sarles v. Mayor,

47 Barb. 447
;
Ross v. Mayor, 4 Robt. 49

;
Orr v. Brooklyn,

36 N. Y. 661
; Darlington v. Mayor, 2 Kobt. 230

; Ely v.

Supervisors, 36 N. Y. 297
;
Schiellein v. Supervisors, 43 Barb.

490
;
Solomon v. Kingston, 24 Hun, 564).

IV. The plaintiff did not use reasonable diligence to pre-

vent the damage of which he complains. In leaving a ruinous

building unguarded and insufficiently secured on election day,

he did not act as a man of ordinary prudence would have done

(Eastman v. Mayor, 5 Robt. 398
; Blodgett v. Syracuse, 36

Barb. 526). .

V. The withdrawal of the case from the jury was not er-

ror. A case should always be taken from the jury when the

evidence is so preponderating that a verdict would be set aside

(Davis v. Third Ave. R. R. Co., 41 K Y. Super. Ct. 35
;

People v. Police, 14 Abb. Pr. 158
;
Goelet v. Ross, 15 Abb.

Pr. 251
;
DicTcerson v. Wason, 48 Barb. 414

;
Besson v. South-

ard, 10 N. Y. 236
;
Godin v. Bank of the Commonwealth, 6

Duer, 76 ; Herring v. Iloppock, 15 N. Y. 409
;
Porter v. Ha-

vens, 37 Barb. 343) ; especially where the defendant is a cor-

poration (Thrings v. Central Park R. R. Co., 1 Eobt. 616
;

Toomey v. London, &c. R. Co., 3 C. B. N. S. 146
;
see also

Cooley Torts, 666
; Metropolitan R. Co. v. Jackson, L. R. 3
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App. Cas. 193
;
Ebersole v. Northern Central R. JR. Co., 23

Hun, 118
; Clapp v. Hudson River R. R. Co., 19 Barb. 464

;

Collins v. Albany, &c. R. R. Co., 12 Barb. 494). The judge

might properly have withdrawn the case from the jury, if

there had been merely an absence of proof of the existence of

the two elements necessary to constitute a riot under the prin-

ciples stated above. A fortiori, it was proper for him to do

so when there was direct evidence showing their non-existence.

(1) It was clear from the testimony of the plaintiff's witnesses

that the persons constituting the assemblage in question had

no mutual intent to resist any one who should oppose them in

carrying out their designs ; (2) their acts were not " such as

to strike terror into the public mind."

BEACH, J. [After stating the facts as above.] I am of

opinion that the correct solution of the question presented on

this appeal, is found in the generally accepted legal definition

of the terms mob or riot. Should the assemblage described in

the evidence be rightfully designated by those terms, the lia-

bility of the defendants would necessarily result, and the dis-

position of the case by the court below be erroneous. In

Hawkins' Pleas of the Crown, c. 65, 1, a riot is defined to

be " a tumultuous disturbance of the peace by three or more

persons assembling together of their own authority, with an

intent mutually to assist one another against any who shall

oppose them, in the execution of some enterprise of a private

nature, and afterwards actually executing the same, in a vio-

lent and turbulent manner to the terror of the people, whether

the act be itself lawful or unlawful."

There is nothing in the proofs from which this court can

conclude that the gathering was possessed of any intent to re-

sist opposition by the public authorities, or private citizens.

The only fact bearing at all upon the question, is that the

assemblage dispersed upon sight of a single police officer,

strongly indicating an entire submission to constituted author-

ity. In the words of one witness, "they were occupied for

an hour to an hour and a half before the officer came and ran

them off." In addition there was nothing done to the "tcr-
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ror of the people," although a witness for the plaintiff testi-

fies to having been put in fear, which consisted of seeing the

boys and going inside his own house.

But considering the question upon a broader basis than is

afforded by technical definition, it would be impossible to

characterize the occurrence as anything but a piece of malici-

ous mischief, accomplished not with any common purpose,
but rather to gratify individual propensity. The legislature

cannot have intended to impbse liability in such cases, thus

making the city an insurer of perfect quiet, and answerable

for all damage from any breach of the peace by three or more

persons. The law-making power does not inflict punishment
of this character, that no vigilance can avoid or power prevent.

If so, a practical impossibility is called for, and the necessity

created of lining every street with policemen, so that three or

more boys cannot break the windows of an unoccupied buil-

ding, or indulge in any similar proceeding inflicting damage.
There is no rule of construction which would warrant or up-
hold such an interpretation of the act. As said by Chief Jus-

tice DENIO in Darlington v. Mayor,
&c. of New York (31

N. Y. 16-i),
" the policy on which the act is framed may be

supposed to be, to make good at the public expense, the losses

of those who may be so unfortunate as, without their own

fault, to be injured in their property by acts of lawless violence

of a particular kind, which it is the general duty of the govern-
ment to prevent."

In conclusion, I am of the opinion that the case at bar does

not disclose acts of the kind contemplated by the legislature,

or which it is the general duty of the government to prevent.
The performance of such duty, would be impossible with re-

gard to occurrences similar to the one described in this record.

Li this view consideration of the other exceptions is needless.

The dismissal of the complaint is affirmed, and judgment
directed for the defendant with costs.

J. F. DALY, J., concurred.

Exceptions overruled, and judgment ordered for defendant,

with costs.

VOL. X 20
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Isaacs v. Isaacs.

SOLOMON ISAACS, Respondent, against JEANNE F. ISAACS,

\
f Appellant.

(Decided January 3rd, 1882.)

The provisions of sections 1769, 1772, 1773, of the Code of Civil Procedure,

for the punishment of disobedience of judgments or orders requiring

payment of alimony in matrimonial actions, are exclusive of the general

provisions contained in section 2268 regulating punishment of contempts,
and furnish the sole method of proceeding for that purpose in such ac-

tions. The intention of the legislature was to prevent the imprisonment
of the party so disobeying until proceedings against property had failed,

or the court was satisfied, from facts, of the inutility of a direction for

such proceeding.

APPEAL from an order of this court setting aside an order

of commitment.

This is an action for divorce. At a special term of this court,

held in June, 1881, an order was granted directing payment
of temporary alimony and a counsel fee by the plaintiff to the

defendant or her attorneys. Such order not having been

obeyed, after service and demand, a warrant of commitment

was issued upon application, June 21st, 1881. This warrant

was vacated upon motion, by an order of the court dated July

21st, 1881. From this order the defendant appealed.

McMahon & Munge?*, for appellant.

D. Caiman and Lewis Sanders, for respondent.

BEACH, J. Under the former practice, the enforcement of

this order would undoubtedly have been by the course here

taken. This would have been proper by virtue of title 13,

chapter 8, part 3, section 4 of the Revised Statutes, under con-

tempts, and was the only way then existing. By sections

1769, 1772, 1773 of the Code of Civil Procedure, under the

head of Matrimonial Actions, the system contained in sections

58 and 60 of article 5, title 1, chapter 8, part 2 of the Revised

Statutes, under Divorce, seems to have been substantially re-

enacted. Section 4 of the Revised Statutes was also re-enacted
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in section 2268 of the Code, under Punishment of Contempts.

By the above provisions relating to matrimonial actions, is

provided a manner of punishing disobedience of the order, by

imprisonment, and the circumstances under which a resort

thereto may be had.. The question involved here, is whether

such proceeding is the sole method, or whether resort may be

had to the power given by section 2268. In my opinion, dis-

obedience of the order can only be punished as provided in

those sections. Enactments regulating proceedings in specified

actions are exclusive, and remove them from the effect of

general legislation, which under other circumstances would

apply. The general provision of the Revised Statutes regard-

ing contempts, formerly included the disobedience of orders

for payment of alimonypendente lite, but when the legislature

made specific provision regulating the imposition of like pun-
ishment under certain circumstances and in a specified manner

in actions for divorce, the design is apparent to transfer that

class of actions from under the general provisions regulating

punishment of contempts, leaving them subject only to those

specifically relating to them, in that regard. It would be dif-

ficult to imagine any sensible reason for the requirements
necessitated by the sections governing matrimonial actions, be-

fore a disobedient party may be imprisoned, if, by section 2268,

under a general head, the same result may be reached, without

the pre-requisites made needful by the sections particularly

applicable. The intention of the legislature was to prevent the

imprisonment of a party disobeying an order directing pay-
ment of temporary alimony, until proceedings against property
had failed, or the court was satisfied, from facts, of the inutility

of a direction for such proceeding. I see nothing intricate,

cumbrous, or likely to produce delay, in the system provided,
and it commends itself, by preventing the harsh remedy of a

prison, until after pursuit of property shall either prove useless,

or be made to appear a futile undertaking.
The order is affirmed with costs.

J. F. DALY, J., concurred.

Order affirmed, with costs.
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Johnston v. Merritt.

BENJAMIN B. JOHNSTON, Plaintiff, against AUGUSTUS MER-

EITT, Defendant.

(Decided January 3rd, 1882.)

"Where an assignee for benefit of creditors enters upon premises leased to

his assignor, merely to take possession of and remove the goods of the

assignor, and remains no longer than is reasonably necessary for that

purpose, without otherwise exercising his right to elect to take the term,

he is not liable for the rent.

CASE submitted without action.

The submission was as follows :

"
Benjamin B. Johnston claims to recover of Augustus

Merritt, three hundred dollars, and Augustus Merritt resists

said action.

" The following are the facts upon which the said contro-

versy depends :

"Daniel Berrien, Theodore Berrien and Charles Reimer,

composing the firm of D. Berrien & Co., on March ]lth, 1880,

hired and rented from D. Willis James, the building and

premises known as No. 231 Pearl Street, in the City of New
York, for the term of one year from May 1st, 1880, at the

yearly rent of twelve hundred dollars, payable in equal quar-

terly payments on the first days of August, November, Febru-

ary and May, until the expiration of said term. In the month

of February, 1881, the said D. Willis James duly sold and

conveyed the said premises, No. 231 Pearl street, to this

plaintiff, subject to said lease, and on May 1st, 1881, the plaint-

iff was the owner of said premises. That on April llth, 1881,

the said Daniel Berrien, Theodore Berrien and Charles Rei-

mer, duly made a general assignment of all their property for

the benefit of their creditors to the defendant, and the defend-

ant thereupon duly qualified as assignee and entered into pos-

session of the assigned property.
" That said assigned property consisted in part of a stock of
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goods, and of goods in the process of manufacture, which

were in the demised premises, and the defendant took and

entered into possession of said demised premises as assignee as

aforesaid, for the purpose of performing his duties as such as-

signee, and occupied said premises for such purpose from April

llth, 1881, to May 1st, 1SS1, the date of the expiration of

said lease.

" That said lease is not mentioned in the inventory filed on

the making of said assignment.
" That the defendant has refused to pay the sum of three

hundred dollars for one quarter's rent of said premises, which

became due and payable under said lease, on May 1st, 1881.
" That said defendant tendered to the plaintiff the sum of

one hundred dollars as and for rent for said premises during
the time of his occupancy, which the plaintiff refused to ac-

cept as such rent.

" The question submitted to the court upon this case is as

follows :

" Is the defendant liable to the plaintiff for the sum of three

hundred dollars for the rent which became due and payable
under said lease, on May 1st, 1881, to be paid by him out of

the assets in his hands as such assignee ?

" If this question is answered in the affirmative, then judg-
ment is to be rendered against the said Augustus Merritt for

such sum with interest and costs.
" If it be answered in the negative, judgment is to be ren-

dered in favor of said Augustus Merritt for his costs."

M. S. Thompson, for plaintiff.

Thornton, Earle c& Klendl, for defendant.

J. F. DALY, J. Where an assignee under an assignment for

the benefit of creditors enters upon premises leased by the

assignor and occupies them for the purpose of possessing him-

self of the term as assignee thereof, an action may be main-

tained against him for the whole of the rent falling due while

he is in possession (Jones v. Ilausmann, 10 Bosw. 168). But
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such an assignee who enters upon the demised premises merely

to remove the goods and remains in occupation HO longer than

is reasonably necessary for such purpose, is not liable for the

rent (Lewis v. Burr, 8 Bosvv. 140). The assignee has the

right to elect whether he will take the term as part of the as-

signed property. He will be allowed a reasonable time to

ascertain whether the lease can be made valuable as an asset

to creditors or not (Journeay v. Brackley, 1 Hilt. 447). He

may reject the term, and is not liable unless he enters under

the lease, or by some other act or omission to act determines

his right to elect if he will take the lease (Carter v. Hammett,
12 Barb. 263).

In Journeay v. Brackley, the assignees took possession of

the stock of the assignors, entering upon the demised premises
to do so, with notice to the lessors that they would have noth-

ing to do with the lease. They remained in possession of the

premises 36 days, selling the stock partly at private sale and

partly at auction.

The submission in this case shows that the term expired

May 1st, 1881
;
that on April llth, 1881, the assignee entered

upon the demised premises, and remained there until the

ensuing 1st of May, 19 days. The assignment did not mention

the lease of the premises. The assigned stock of goods con-

sisted partly of goods in the process of manufacture on the

premises. The submission states that the defendant " took

and entered into possession of said demised premises as assig-

nee as aforesaid for the purpose of performing his duties as

such assignee."

There is therefore nothing in the submission to show au

election by the assignee to take the term, except his entry on

the premises, but the statement that he took and entered into

possession as assignee as aforesaid (i. e., as general assignee for

the benefit of creditors without a specific assignment of the

lease) is qualified by the addition u for the purpose of perform-

ing his duties as such assignee, and occupied said premises for

such purpose." His duty as assignee was to take possession
of the goods on the premises, and to enter for that purpose,
and to remove them, and we cannot say as matter of fact or



NEW YORK JANUARY, 1882. 311

Merritt v. Tteid.

law that the period which elapsed from April llth to May 1st

was more than sufficient for the purpose.

I think judgment should be entered on the submission for

the assignee with costs.

HOESEN, J., concurred.

Judgment for defendant, with costs.

JAMES P. MERKITT, Appellant, against JAMES D. REID, Res-

pondent.

(Decided January 3rd, 1882.)

The right of action under the Manufacturing Companies Act (L. 1848, c.

40, 24), against a stockholder of a company formed under the act, for

a debt of the company, does not accrue until an action therefor has been

brought against the company and judgment recovered, and an execution

thereupon against the property of the company returned unsatisfied;

;

hence the period limited by statute for bringing such action against a

stockholder is to be computed from the time the remedy against the

company is thus exhausted.

APPEAL from a judgment of the general term of the

Marine Court affirming a judgment of that court entered upon
the dismissal of a complaint.

The action was brought against defendant as a stockholder

of the " Manhattan Sewing Machine Company," to recover

the amount of a promissory note of the company for $1,433. 85

at feix months, dated August 7th, 1872, payable to the Shaw
& Lippeneott Manufacturing Co. or order, which fell due Feb-

ruary 10th, 1873. The payees recovered a judgment against
the company on October 16th, 1873, and issued execution

thereunder, which execution was returned wholly unsatisfied

on October 23rd, 1873. The judgment was assigned on Oc-

tober 4th, 1879, to plaintiff, and this action was commenced by
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him October 14th, 1879. The defense was* a denial, and the

Statute of Limitations.

The complaint was dismissed on the ground that more

than six years had elapsed between the maturity of the note

and the commencement of the action.

The plaintiff contends that the cause of action did not ac-

crue until October 23rd, 1873, the date of the return unsatis-

fied of the execution issued against the company under the

judgment obtained against it on the note.

J. F. DALY, J. [After stating the facts as above.] In

respect of actions against one who has ceased to be a stock-

holder of a corporation, for the enforcement of a liability in-

curred while a stockholder, the statute expressly declares that

suit shall not be brought, unless the same shall be commenced
within two years from the time he shall have ceased to be a

stockholder, nor until an execution against the company shall

have been returned unsatisfied in whole or in part.

As to continuing stockholders, the provision is simply that

they shall riot be personally liable unless a suit is brought for

the collection of the debt, against the company within one

year after the debt shall become due (L. 1848, c. 40, 24).

The Supreme Court at special term in this district has held

that the latter provision is to be construed as requiring not

only that a suit be brought against the company, but judg-
ment recovered therein and an execution returned unsatisfied

before the right of action against a stockholder accrues. The

argument advanced is that the object of the legislature in re-

quiring suit to be brought against the company was to compel
the creditor to collect his debt, if possible, from the latter,

and that that object would not be obtained unless such suit

were consummated by a judgment and execution (Lindsky
v. Simonds, 2 Abb. Pr. N. S. 09). This construction receives

some countenance in the opinion delivered in the Court of

Appeals in Kincaid v. Dwindle (59 N. Y. 548-551). In

Slwllington v. Howland(53 N. Y. 374), ALLEN, J., considered

the question not free from difficulty. In Agate v. Edgar, in

this court (Gen. T. May, 1877), it was decided that a cause of
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action was not made out against the stockholder unless it was

shown that an execution against the real and personal property
of the corporation had been returned unsatisfied.

The weight of reasoning, as well as of authority, is with

that construction of the statute which requires that the credi-

tor's legal remedy against the company be exhausted (unless, as

in the cases in the Court of Appeals last cited, this is rendered

impossible by law) before- the creditor has a right of action

against a stockholder who has not parted with his stock.

I am satisfied that the statute does not commence to run

until the remedy against the corporation is thus exhausted.

The limitation of six years for the bringing of suit against the

stockholder (Code Civ. Pro. 382
;
Know v. Baldwin, 80 N.

Y. 613), is to be computed from the time of the accruing of

the right to relief by action (Code Civ. Pro. 415).

As the case was decided on this question alone, in the

Marine Court, we should reverse the judgment and order a

new trial. Respondent claims that there is no finding that the

note offered in evidence is the note of the company. The note

was admitted on the trial without objection and defendant

cannot object to it now. If the defendant had objected for

want of proof of authority of the president and treasurer to

make the instrument, plaintiff might have supplied the proof
before he rested his case.

YAN HOESEN, J., concurred.

Judgment reversed and new trial ordered, with costs to

abide event.



314: COURT OF COMMON PLEAS.

Eoss . Ross.

ELIZABETH C. Ross, Appellant, against REUBEN Ross, Defen-

dant : ELIZABETH J. PARKINSON, Appellant.

(Decided January 3rd, 1882.)

Where, upon a sale under execution of real estate of a judgment debtor, a

surplus remains in the hands of the sheriff after satisfying the execution,

an application for the payment of such surplus moneys to a grantee,

from the judgment debtor, of the premises sold, may be made by motion

in the action in which the execution was issued, if such grantee is not a

party to any action against the judgment debtor.

Such an application may be made without notice to the judgment debtor

who has absconded and whose whereabouts are unknown, where it is

not disputed that he actually conveyed the property to the applicant.

APPEAL from an order of this court made on motion of Eliza-

beth J. Parkinson, directing the sheriff to pay to her the sur-

plus in his hands arising from a sale of certain premises under

an execution in this action against the property of the defend-

ant.

Mrs. Parkinson, to whom the surplus was awarded, was the

grantee of the premises in question from the judgment debtor

by deed recorded March 30th, 1881.

On the sale under the execution in this action, which took

place June 1st, 1881, she bought the premises, paying $702 to

the sheriff. He satisfied the execution in this action, and held

a surplus of $149.07, which Mrs. Parkinson applied to have

refunded to her on the ground that, as grantee of the premises

from the judgment debtor, she was entitled to all the surplus

after satisfying the execution.

Her application was opposed by the plaintiff herein, who

had, in another action brought by her against this defendant,

her husband, for divorce, procured an order awarding her ali-

mony against him.

The application was also opposed by Marshall P. Stafford,

plaintiff's attorney, who had issued an attachment against de-

fendant's property on June 9th, 1881, in an action brought by
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him against defendant for legal services performed at said

defendant's request.

The plaintiff urged as ground of appeal : 1st. That Mrs.

Parkinson's right could not be enforced by motion
;

2d. At
least not by motion in this action

;
3d. That the order could not

be made without notice to the judgment debtor, the defend-

ant
;
4th. That the court had no power to award motion costs

against Mr. Stafford.

Marshall P. Stafford, for appellant.

L. M. Fulton, for respondent.

J. F. DALY, J. [After stating the facts as above.] A per-

son having a lien on real property sold by virtue of an execu-

tion, and being entitled to the surplus arising on such sale, after

satisfaction of the execution, may apply to the court from

which the process issued for an order directing the sheriff to

pay over such surplus. The application is by motion, and if

there be a dispute as to the right to the surplus, it will be

granted when the equity of the case can be accurately ascer-

tained ( Williams v. Rogers, 5 Johns. 163-7).
It seems proper that such a motion should be made in the

action in which the execution is issued, since it must be made
to the court from which the execution issued, as the avails of

the sale while they remain in the hands of the sheriff are sub-

ject to the control of the court ( Van Nest v. Yeomans, 1

Wend. 87-8). If the motion be made by a junior judgment
creditor who claims the surplus by virtue of the lien of his

execution, it will be made in his own action, as in the ca es

cited.

But where the application is by a grantee of the premises,
who is entitled to the surplus moneys if his deed be not void

(Every v. Edgerton, 7 Wend. 259), and who is not a party to

any action against the judgment debtor, there seems to be no

good reason why his motion should not be made in the action

in which the sale was had and the surplus made.

The ordinary notice of this motion could not be given to
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the defendant Reuben Ross, because he had absconded, and his

whereabouts was unknown. The court might have required
notice by publication, if the facts were doubtful : but the

papers submitted by all the parties show beyond a doubt that

he actually conveyed this property to Mrs. Parkinson, and the

reasons in McLaitqlilin v. Mayor (8 Daly, 474), do not ap-

ply in this case. The deed from defendant to her, which is

duly executed and recorded, is not denied.

The question of awarding costs against Mr. Stafford, who

opposed the motion, does not come up on this appeal, which

is not taken by him but by Mrs. Ross.

The order should be affirmed with $10 costs and disburse-

ments.

BEACH, J., concurred.

Order affirmed, with costs. ,

BENJAMIN S. CLARK, as Receiver of the Property of JOSEPH

L. GILBERT, Appellant, against JOSEPH L. GILBERT et al.,

Respondents.

(Decided January 4th, 1882.)

A. mortgage of chattels, which is not accompanied by immediate delivery

and not followed by actual and continued change of possession of the

things mortgaged, if not filed as required by L. 1833, c. 279, is void, as

against the simple contract creditors of the mortgagor, as well as against

judgment creditors.

An action to set aside such a mortgage may be maintained by a receiver of

the property of the mortgagor appointed in proceedings supplementary
to execution against him under Code of Civ. Pro. c. 17, tit. 12, art. 2, not-

withstanding the mortgage was duly filed before the appointment of tlie

receiver, if it was not so filed before the service upon the mortgagor of

the order requiring him to appear and be examined as a judgment debtor

in the proceeding in which the receiver was appointed; and even though
the mortgage was executed and delivered before the enactment of the
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provisions of the Code referred to, by which the title of such a receiver

is made to relate back to the time of the service of such order.

APPEAL from a judgment of this court entered upon the

dismissal of a complaint.

The action was brought by the plaintiff, as the receiver of

the property of the defendant Joseph L. Gilbert, appointed in

proceedings supplementary to execution against the latter, to

set aside the chattel mortgage made by him to his co-defend-

ant, William R. Gilbert, and to recover possession of the

mortgaged goods. At the trial the complaint was dismissed,

and judgment was entered thereupon in favor of the defend-

ants, adjudging the mortgage to be a valid lien, and for the

costs of the action. From the judgment the plaintiff ap-

pealed.

Hull & Meyers^ for appellant.

Charles H. Miindy, for respondents.

J. F. DALY, J. The mortgage in question was executed

April 1st, 1880. It was not accompanied by immediate deliv-

ery and was not followed by actual and continued change of

possession of the things mortgaged, and was not filed until

March 17th, 1881, a period of nearly twelve months after its

execution. It was therefore absolutely void as against the

creditors of the mortgagor (L. 1833, c. 279).

The creditors intended by the section are not only judg-
ment creditors, but such as were simple contract creditors when
the mortgage was executed, and such as became or continued

to be creditors of the mortgagor during the period that the

goods remained in his possession and before the mortgage was

actually filed (Thompson v. Van Vechten, 27 1ST. Y. 568
;

Parshall v. Eggert, 54 N. Y'. 18
;
Dutclier v. Swart-wood^ 15

Hun, 33
;
Fraser v. Gilbert, 11 Hun, 637).

The judgment creditor, Ralph J. Bush, had supplied the

mortgagor with meat from May 31st, 1877, to April 30th, 1880,
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on which date there was a balance due, and he recovered judg-
ment for it on December 21st, 1880, in the sum of $327.15.

He was, therefore, a creditor within the meaning of the act,

and the mortgage, being unfiled, was void as to him
;
and

when he obtained his judgment and issued his execution, ho

was in a position to attack its validity and became entitled to

do so (Thompson v. Van Veehten and Parshall v. Eggert,

supra).

The plaintiff in this action was appointed receiver of the

goods and property of the mortgagor in proceedings taken by
the judgment creditor Bush, under his said judgment, and

may enforce for the ktter's benefit all the provisions of the

statute. It was held in Gardner v. Smith (29 Barb. 74), that

where a mortgage was a valid lien (being duly filed) at the

time of the appointment of the receiver, he could not take

advantage of a subsequent failure to file a copy as provided

by the statute, because he took, by virtue of his appointment,

only the property which the mortgagor then had, which was

an equity of redemption, and the subsequent failure of the

mortgagee to renew the mortgage did not enlarge the receiver's

interest nor the creditor's rights.

In this case, however, the receiver's title to the property
vested before the mortgage was filed. The order for the ex-

amination of the judgment debtor was served on March 8th,

1881. The mortgage was riot filed until March 17th. The
receiver's title extends back for the benefit of the judgment
creditor go as to include the personal property of the judgment
debtor at the time of the service of the order (Code Civ. Pro.

2408, 24G9). At the date when the receiver's title thus

vested, the mortgage was void as to the judgment creditor

Bush, for want of filing, and so far as Bush was concerned,

and the receiver, whose title extended back for his benefit, the

mortgage was as if it had not existed.

The sections in question, being part of article 2, title 12,

chapter 17 of the Code of Civil Procedure, were in force

when the order for examination was served, and they governed
the proceedings thereunder, including the appointment of the

receiver, the extent of his title, and the rights obtained by
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the judgment creditor by his appointment; and those sections

necessarily apply in this case although the mortgage was

executed prior to their enactment. They did not affect the

validity of the mortgage, for that was void by the statute

when the sections were enacted, and so continued long aiter

they were in force.

The new Code, by providing that the title of the receiver

should relate back to the commencement of the supplemental

proceedings, enlarged the judgment creditor's remedy, but did

not make that security void which would otherwise be valid,

and therefore affected no right of the mortgagee. He couid

have filed his chattel mortgage in time and secured his debt.

The judgment should be reversed and a new trial ordered

with costs to abide the event.

VAN HOESEN, J., concurred.

Judgment reversed and new trial ordered, with costs to

abide event.

THE SHEPHERD'S FOLD, Respondent, against THE MAYOR, AL-

DERMEN AND COMMONALTY OF THE CITY or NEW YORK,

Appellant.

(Decided January 4th, 1882.)

By an act of the legislature of 1871 (L. 1871, c. 269), the City and County
of New York was required to levy and collect, in that and in each and

every following year, a tax of a specified amount, and pay the same
over to the plaintiff, a charitable corporation, to be applied to its pur-

poses and objects. Held, that the amendment of 1874 to the constitution

of the state (art. 8, 10), which prohibited giving or loaning the credit

or money of the state to or in aid of any association, corporation or pri-

vate undertaking, with some exceptions not including the plaintiff,

annulled the act of 1871, and that, even although the city thereafter con.

tinued, without authority, to levy and collect the tax, the plaintiff could

not maintain an action against the city to recover the amount.
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APPEAL from a judgment of this court entered upon the

verdict of a jury.

The facts are stated in the opinions.

Win. C. Whitney and Thomas Allison, for appellant.

Charles M. Marsh, for respondent.

VAN HOESEN, J. In 1871, the legislature passed an act

which provided that the Board of Supervisors of the City and

County of New York should, in the year 1871, and in each and

every following year, levy and collect by a tax npon the taxable

property of the City and County of New York, to be levied

and collected at the same time and in the same manner as the

contingent charges and expenses of the said city and county
are levied and collected, the sum of five thousand dollars, and

pay the same over to the Shepherd's Fold, to be applied to

the purposes and objects of that institution.

This was a gift to the Shepherd's Fold, a gift made by the

state. The City and County of New York had no interest in

the matter, except that it was compelled to raise the money
which the state gave away. Its officers were required to levy
and collect the money at a certain time and in a certain way,
but in so acting they were not performing any duty for the

city, for the city had no right to the money, nor control over it.

The question is raised, whose money was it that the state gave

away ? The money was raised in a certain political division

of the state, called the City and County of New York, but, as

I have already said, not for any of the uses or purposes of

that political division
;
and the mere fact that some of its

officers were directed to raise the money by taxation, and then

pay it over, did not clothe the City and County of New York

with any title to it. There were, of course, two parties to

the gift, the donor and the donee
;
and the donor had the

power, in this case, to bestow, and to compel the person

charged with the duty of preparing and delivering the gift, to

perform that duty. It matters not that the money was to bo
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paid over to the donee without ever coming into the actual

possession of the donor. It was discretionary with the donor

either to require the money to be paid to its treasurer, or to

direct it to be paid by the collector immediately to the donee.

Nor is it of any moment that only a small portion of tho

territory of the state was charged with the duty of raising

the money. It is further to be observed that this is riot a

case in which the legislature directs a municipality to appro-

priate a part of the fund in its treasury to a particular purpose,
but it is a case in which a particular territory is commanded to

raise, at a designated time, and in a prescribed way, a certain

sum for a purpose which, however commendable in itself, is

quite distinct from those purposes for which the territory was

organized as a political entity. The gift is, therefore, to be

regarded as a gift by the state of its own money, raised in a

particular locality.

The amendment to the state constitution, made in 1874,

and known as section 10 of article 8, ordains that " neither the

credit nor the money of the state shall be given or loaned to

or in aid of any association, corporation, or private undertak-

ing. This section shall not, however, prevent the legislature

from making such provision for the education and support
of the blind, the deaf and dumb, and juvenile delinquents, as

to 'it may seem proper." This section annulled all acts of the

legislature in conflict with it, and made illegal all appropria-
tions to associations, corporations, or private undertakings, of

the moneys of the state, except where the object of those

appropriations was to support or to educate the blind, the

deaf and dumb, and juvenile delinquents. The result is that

the act of 1871 in favor of the Shepherd's Fold was not in force

at the time this action was brought, unless the appropriation
were for the support of some one of those classes for who?e

benefit the money of the state may still be given to private

institutions. The purposes for which the Shepherd's Fold

was instituted are shown by their charter to be, 1st. Receiving
and adopting children and youth of both sexes between the

ages of twelve months and fifteen years, who are orphans, or

otherwise friendless
;
2nd. To receive, for training and edu-

VOL. X. 21
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cation, such children of poor clergymen as may be eligible,

and be approved by the trustees of the Shepherd's Fold
;
3rd.

To receive other children and youth for education and train-

ing, to such extent as, in the judgment of the trustees, may
be expedient. It is said that the act of 1868 authorizes police

magistrates to commit to the Shepherd's Fold "orphans and

friendless children ;" and upon that ground the counsel for the

plaintiff contends that the appropriation is valid. But that

argument will scarcely avail until the counsel has satisfied us

that orphans and friendless children are always and necessarily

juvenile delinquents, or blind, or deaf and dumb. The act

of 1871 gave the money to the Shepherd's Fold for its
" own

purposes and objects ;

" and those purposes and objects are

not such as the constitution excepts from its inhibition.

There has not been, therefore, any constitutional warrant

for the imposition of this tax upon the City and County of

New York since the amendment to the constitution, which

took effect on the first of January, 1875. Since that time,

nevertheless, the local authorities of the city and county have

gone on, year after year, in 1875, in 1876, and in 1877, to

levy and collect the tax in conformity with the requirements
of the act of 1871

;
and the question to be decided, is, what

is to become of the money so collected ? If the Shepherd's
Fold should attempt to compel the levying and collection of

the tax, it would fail, because there is no valid law which

gives it a right to the money, and of course there would be no

remedy, if the supervisors should obey the constitution, and

refuse to carry the act of 1871 into execution. But as the

eupervisors have levied and collected the tax, and as they

have the money in their hands money which they collected

solely for the use and benefit of the Shepherd's Fold, have

they now the right to call in question the title of that institu-

tion to the money ?

I think they have that right. The city authorities are not

in the position of agents who have received money belonging

to their principal with instructions to apply it to a particular

purpose. If they were so situated, they could not question the

right of the person, to whom the principal had ordered the
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money to be paid. All the cases on which the Shepherd's
Fold relies

;
Ross v. Curtlss (31 N. Y. 606) ;

Murdoch v. Aikin

(29 Barb. 59) ; People v. Brown (55 N. Y. 180) ;
and First

National Bank v. Wheeler (72 N. Y. 201) ;
were decided upon

the principle that an agent or trustee receiving money to be

paid over to a cestui qtie trust, is not to be permitted to dispute

the right of the party for whose benefit he received it.

Bat those decisions are inapplicable to the facts of this

case. The amendment to the constitution which took effect

on the first of January, 1875, annulled, as I have said, the act

of 1 871. From that .time, the state did not order the tax to be

levied or collected. The tax was unlawful. The supervisors

had no right to levy it. The state had no right to require the

supervisors to collect it. The money, when collected, did not

belong to the state. The Shepherd's Fold was no longer the

beneficiary of the state, for the constitution forbade the state

to be its benefactor. As there was no authority for the levy-

ing or the collection of the tax, so there was no way in which

the Shepherd's Fold could acquire a right to the money. The
statute which originally created its right was repealed before

the tax for 1875, or for the following years, was levied. The

Shepherd's Fold, therefore, was not the cestui quo trust for

whose benefit the city officers received the money.
The Shepherd's Fold claims the money because, under a stat-

ute which had been repealed before the money was collected,

it would have had a right to the money. The argument is.

that the city officers were agents of the state, in levying and

collecting the money, and being such agents, they cannot

question the orders of their principal. The answer is, that

the state was not the principal, that it gave no orders to levy
and collect this tax

;
that the city officers were acting unlaw-

fully in making the levy ;
that the Shepherd's Fold was not,

after January 1st, 1875, the beneficiary of the state; that the

money did not belong to the state, having been collected with-

ont its authority ;
that the city's officers, or the city itself, did

not occupy the position of a disbursing agent ; and, therefore,

the city is not estopped from disputing the right of the Shep-
herd's Fold to the money. The case is this

;
A. unlawfully
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collects money for the avowed purpose of paying it to B., to

whom it does not belong ;
can B. recover from A. the money

so collected? The answer is, that B. cannot recover.

The judgment dismissing the complaint as to the claim for

the years 1875, 1876, 1878, and 1879, is affirmed. The judg-
ment in favor of the plaintiff for the tax of 1877 is reversed,

with costs to the defendant. There must be a new trial as to

the claim for the tax of 1877.

J. F. DALY, J. When the moneys claimed in this action

were raised by tax in this city in 1875 and subsequent years,

the act of the Legislature, under which the city officers pro-

ceeded to levy such taxes (L. 1871, c. 269), had been, in effect,

annulled by the new provision of the state constitution which

took effect January 1st, 1875, and has been ever since in force.

The provision in question declares that neither the credit nor

the money of the state shall be given or loaned to or in aid of

any association, corporation, or private undertaking ;
but the

legislature is not prohibited from making provision for the

education and support of the blind, the deaf and dumb and

juvenile delinquents. The object of the Shepherd's Fold does

not embrace any of the purposes enumerated, and the annual

donation to that corporation of $5,000, under the above men-

tioned act of 1871, is a gift of state money which the new con-

stitution expressly prohibited. The moneys for the purpose
raised by the city officials in 1875, and afterwards, were not

only levied and collected without authority of law, but in direct

violation of it. This distinguishes the case from First

National Bank. v. Wheeler (WN. Y. 201) ; People ex reL Mar-
tin v. Brown (55 JS". Y. 180) and Ross v. Curtiss (31 N. Y. 606) ;

holding that town officers, who have collected and who hold

moneys raised by tax under valid subsisting statutory enact-

ments imperatively requiring them to collect and pay over

such moneys to the holders of town securities or contracts, for

interest or principal due thereon, cannot set up against such

holders the invalidity of their securities or contracts. In this

case the Shepherd's Fold has no contract to enforce, and no

claim nor cause of action except that which grows directly out
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of a statute which is abrogated and out of the levying and

collecting of the tax by the municipal officers
;
and that pro-

ceeding being without authority, no legal demand accrues to

plaintiff from it. The judgment in favor of plaintiffs should

be reversed, and a new trial ordered with costs to abide event.

Judgment reversed and new trial ordered, with costs to

abide event.

THE THIED AVENUE RAILROAD COMPANY, Appellant, against
JACOB EBLING et al., Respondents.

(Decided January 4th, 1882.)

Upon trial by jury of an action in the 'Marine Court of the City of New
York, at which exceptions were taken by both parties, the jury found a

general verdict for the defendants; but the justice presiding subsequent-

ly, on motion of the plaintiff, ordered a verdict for the plaintiff, and that

judgment be entered in favor of the plaintiff, and exceptions be heard in

the first instance at the general term. Held, that such order and judg-
ment were properly reversed by the general term of the Marine Court;

but that a further direction of the general term that judgment be entered

, in favor of the defendants on the issues joined in the action, in accord-

ance with the verdict of the jury, was erroneous, and that from the

judgment so entered an appeal could be taken to this court, upon which
such judgment and so much of the order of the general term as directed

it must be reversed.

APPEAL from a judgment of the general term of the Marine

Court of the City of New York, and from an order of said

general term vacating an order of that court which directed a

verdict and the entry of judgment thereon, and ordering tha

entry of the judgment also appealed from.

The facts are stated in the opinion.

II. Morrison, for appellant.

Hall & Blandy, for respondents.
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J. F. DALY, J. The trial of this action was had in the

Marine Court on January 28th, 1881, and the jury on that day
rendered a general verdict for defendants. The trial justice

afterwards, on February 2d, 1881, entertained a motion on the

part of the plaintiff for judgment in his favor, and on February

8th, 1881, made an order that there be a verdict for the plaint-

iff and a judgment be entered in his favor for $358.25 dama-

ges and costs, and that exceptions be heard in the first instance

at the general term, and that all proceedings be stayed in the

meantime except entry of judgment. Judgment was entered

on this order by plaintiffs on February 9th, 1881, for $358.25.

The general term of the Marine Court held this order and

the judgment entered thereon to be unauthorized and reversed

them, but also ordered that judgment should be entered in the

action in favor of defendants upon the issues formed in the

action, in accordance with the verdict of the jury ;
and judg-

ment was accordingly entered by defendants. From this order

and judgment of the general term the plaintiff appeals to

this court.

The action of the general term reversing the order of the

trial justice directing a verdict for plaintiff, after the jury
had rendered a general verdict for the defendants, and revers-

ing the judgment entered on said order, was proper, but it

was error to go further and direct a judgment for defendants

upon the issues in the action, for this became in effect a deci-

sion of the general term upon the whole case, and the judgment
entered in accordance with that order was a judgment of the

general term. The plaintiff who was aggrieved by the verdict

of the jury was thus cut off from obtaining a review of the

facts, and of his exceptions, by the decision of the general

term upon the case and exceptions made by the defendants,

and as this judgment of the general term was final he had his

appeal to this court. Had the general term merely reversed

the order of the trial justice and the plaintiff's judgment entered

thereon, the defendants could have entered their judgment on

their verdict, and the plaintiff could have then appealed, but

the general term went further and ordered judgment upon
the issues against him.
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We must reverse so much of the judgment of the general

term and so much of its order as orders judgment for defend-

ants, leaving defendants to enter their judgment on the verdict

of the trial term, from which plaintiff may have an appeal and

a review by the general term of the Marine Court. As

plaintiffs appeal from the whole of the order and judgment of

the general term, and the order is reversed in part only, no

costs of this appeal will be allowed.

VAN HOESEN, J., concurred.

Judgment in favor of the defendants reversed, with so

much of the order of the general term of the Marine Court as

directed final judgment for defendants
;
and so much of that

order as reversed the order of the special term, affirmed.

ALBERT C. THOENE, Respondent, against SOLOMON TUKCK,

Appellant.

(Decided January 4th, 1882.)

A complaint contained two causes of action, the first for false imprison-
ment and the second for malicious prosecution, both founded upon the

same facts. At the trial, a motion to dismiss the second cause of action

was denied, and both were submitted to the jury, who found for the

pliiintiff on the first and for the defendant on the second. Held, that

there was no ground for complaint by the defendant for the denial of

the motion to dismiss.

Money was obtained from the defendant, an officer of a company, by a

person representing that the works of the company had been destroyed

by an explosion, and that he had been sent as a messenger to defendant

by the manager at the works, who had neglected to supply him with

money for his expenses. Afterwards, the defendant, having learned that

no such explosion had occurred, and being told by the manager that the

description of the pretended messenger was exactly the plaintiff's, procur-
ed the arrest of the plaintiff therefor, without a warrant, by a police offi-

cer
; but after the plaintiff had been imprisoned three days, doubt

arising as to his identity with the person who obtained the money,
the defendant consented that he be discharged, and he was discharged
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accordingly. Held, that to an action for false imprisonment for such

arrest of the plaintiff, reasonable grounds or probable cause therefor was

not a defense
;
as the offense for which plaintiff was arrested was the

obtaining of property by false pretenses, which is not a felony either at

common law or by statute.

The jury found a verdict for plaintiff for $1,500 damages for such false

imprisonment. Held, that, under the circumstances of the case, this

amount was not so excessive as to require a reversal of the judgment.

APPEAL from a judgment of this court entered upon the

verdict of a jury, and from an order denying a motion for a

new trial.

In the evening of October 29th, 1880, a person called at

the defendant's residence in this city, stating that there had

been an accidental explosion at the Repauno Chemical Works,
in New Jersey, whereof the defendant was a director

;
that

lie had been sent as messenger by one Appollonio, the mana-

ger, who in the excitement of the moment had neglected to

provide him with money for expenses ;
and upon his request

defendant gave him five dollars. On November 1st, the de-

fendant received a telegram from Appollonio, saying no acci-

dent had occurred. The following day, Appollonio came to

New York, and informed defendant, after hearing a descrip-

tion of the person, that it was exactly the plaintiff's. On No-

vember 3rd, the plaintiff was arrested by a detective, without

a warrant, and at defendant's request. He was confined at the

police station, until November 6th, when he was discharged,
without any examination. The Police Court record is

"
I)is.

on the evidence as there was a mistake in the identity," which

was signed by defendant. This result came from the state-

ment of a fellow clerk of the plaintiff, in the employ of Wil-

liams, Black & Co., that at the time when the interview was

had by defendant, at his residence, with the pretended messen-

ger, the plaintiff was at work in the firm's office.

The action was brought for two causes, false imprisonment
and malicious prosecution. On the trial, the jury found for

the plaintiff for fifteen hundred dollars damages on the first

cause of action, and found for the defendant on the second.

The defendant moved for a new trial on the minutes, upon
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the ground, among others, of excessive damages. The motion

was denied, and judgment in favor of the plaintiff was entered

on the verdict. From the judgment and the order denying
his motion for a new trial the defendant appealed.

Chambers, JBoughton & Prentiss, for appellant.

Hall & JBlandy, for respondent.

BEACH, J. [After stating the facts as above.] Under

the circumstances, there is no ground for complaint by the

defendant, from the refusal of the learned judge at trial

term, to dismiss the complaint, as to the second cause

of action. That was for malicious prosecution, and the

jury found for the defendant. It was so distinct from and

independent of the first ground of complaint, that the defend-

ant could not have been prejudiced by its submission to the

jury, if erroneous, or aided by its dismissal, had such course

been proper. Under the ruling of the court, the jury were

called upon only to assess the plaintiffs damages by reason of

the false imprisonment, and could not have been affected in

the performance of the simple duty, by any disposition made

of the motion to dismiss the second cause of action.

The question presented by the other branch of the case is

of more difficulty. The learned judge in the court below

held the offense, from which the defendant suffered, and for

which the plaintiff was arrested, not to have been a felony.

By this disposition the issue of reasonable grounds existing

for the defendant to have the plaintiff arrested was eliminated

from the case, and the jury had but to assess the plaintiff's

damages. To make reasonable grounds or probable cause a

defense, it was needful a felony should have actually been

committed.

I think the offense charged upon the plaintiff was the

obtaining of property by false pretenses, and was not a

larceny. The distinction between the two, is, in the first, the

person intends to part with his title, and does not, in the sec-

ond. The cases hold that where by trick or artifice the owner

is induced to part with possession of property for a special
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purpose, to one who receives the same animo furandi, the

owner still intending to retain the right of property, its appro-

priation by him to his own use is larceny ( Weyman v. People,
4 Hun, 511; Maoino v. People, 12 Hun, 127; Loomis

v. People, 62 N. Y. 322). In these cases, there was a mere

parting with the temporary possession of property with

clear intention for its specific return or that of its proceeds.
This was wanting in the case at bar. The defendant had no

idea of a return of the five dollar note, and nothing indicates

a design on his part to give the party who received it a tem-

porary possession, looking for its return after some specific

purpose was accomplished, and such possession thereby ended.

It is urged, the money was given for a specific purpose, to

wit, the payment of expenses. This is true, yet still nqt the

specific purpose meant by the adjudications. That is one

which attaches to the disposition as indicative of the intention

under which delivery is made, as, for instance, a deposit of

money for safe keeping, to be returned, or the surrender of

goods for exhibition by the receiver to a customer, with an

understanding for their return if not sold, or of the proceeds
if disposed of. The person to whom the defendant gave the

five dollars received title, and could dispose of it as he saw fit.

His statement of wishing it to pay expenses was part of the

misrepresentation inducing the defendant to pay it over, and

not a qualification of the delivery.

The plaintiff was therefore charged with having obtained

the money by false pretenses. This offense is not a felony at

common law or made so by statute. The statutory definition

of that term is restricted in terms to its use in the statute.

This question was distinctly passed upon by the court of last

resort in Fassett v. Smith (23 K. Y. 252), and must be con-

sidered res adjudicate.
The jury rendered a verdict in plaintiff's favor for fifteen

hundred dollars. The proof shows him to have been taken

from his hotel and confined in the police station from the

afternoon of November 3d to the morning of the 6th. At

least three times he was taken to and from the court, and

though formally discharged, the defendant on this trial testified
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to an existing belief of his criminality, while his fellow clerk

swore without qualification to his being in his employers' office,

at the time the offense was committed. Even under these

circumstances I am of opinion that the damages are liberal,

but not excessive, in the light of having been awarded under

an effect produced by passion, prejudice or other undue influ-

ence.

The judgment and order should be affirmed with costs.

YAN HOESEN, J. The defendant was not prompted by
malice. He acted upon information on which he had a right

to rely ;
and conceding that that information was incorrect, he

should not have been mulcted in exemplary damages. Com-

pensation should have been awarded to the plaintiff, but noth-

ing more. I hardly think the damages were estimated on that

principle. There is, I apprehend, some reason to believe that

the jury were induced to punish Turck for what he did. As

I arn not able to say with certainty, however, that the verdict

was grossly excessive, or the result of passion or prejudice, I

shall concur in the conclusion stated by Judge BEACII (Leeman
v. Allen, 2 Wile. 160

; Edgell v. Francis, 1 Mann. & G. 222
;

Creed v. Fisher, 9 Exch. 472).

Judgment and order affirmed, with costs.

JOHN F. WALLACE et al., .Respondents, against MICHAEL

FEELY el al. : DANIEL DALY, Appellant.

(Decided January 4th, 1882.)

Section 1G78 of the Code of Civil Procedure, regulating foreclosure sales,

prescribes only a rule of proceeding, to render available the judgment of

foreclosure; and therefore the amendment of 1881 (L. 1881, c. 682) allowing

two or more buildings situated on the same city lot to be sold together,

is effectual, pursuant to its provisions, to render valid sales, previously

made which would be lawful according to its terms.
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APPEAL from an order of this court denying a motion bj
a purchaser at a foreclosure sale to be relieved from his pur-

chase.

The facts are stated in the opinion.

David McClure, for appellant.

William B. Putney, for respondents.

BEACH, J. The petitioner moved in the court below to

be relieved of his purchase, made at a foreclosure sale, of prem-
ises in this city, consisting of three distinct buildings on one

city lot, because sold in one parcel. The relief was denied,

and the petitioner appealed from the order. The minor ob-

jections to the title seem to have been readily cured, leaving

only for consideration, the one relating to the sale of the prem-
ises in gross. Subsequent thereto, the legislature passed an

act, approved July 26th, 1881, amending section 1678 of the

Code of Civil Procedure, declaring valid any sales theretofore

made, which would be lawful according to the terms of the act.

The question here may therefore be disposed of under

this legislation, if effectual, without deciding upon the regu-

larity of the sale. The section of the code prescribes only
a rule of proceeding, to render available the judgment of fore-

closure (Cunningham v. Cassidy. 17 X. Y. 276). Although
this rule may have been violated by the mode of sale, I am of

opinion the legislature had power to validate the proceeding.
The principle has thus been stated :

" where a court or its officers,

in a case of which the court has full jurisdiction, have failed

to observe strictly the rules of procedure, which are prescribed

for the orderly conduct of affairs, and in consequence thereof,

a party who was in no way injured by the irregularity, is never-

theless in position to take advantage of the error to avoid the

proceedings, it is often not only just, but highly proper, that

the legislature should interfere and cure the defect by validating

the proceedings" (2 Story on the Constitution, 674; Matter

of Palmer, 40 N. Y. 561
;
Chandler v. Northrop, 24 Barb.

129).

The order should be affirmed, with costs.
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VAN HOESEN, J. Section 1678 of the Code, as it now reads,

expressly provides that " two or more buildings situated on

the same city lot may be sold together." It further provides
that any sale, made prior to the passage of the act amending
section 1678, should be valid, if it would be lawful if it had

been made subsequently to the passage of the act.

I agree with Judge BEACH, that the act referred to validat-

ed the sale from which the purchaser asks to be relieved.

The order should be affirmed with costs.

Order affirmed, with costs.

JOHN S. BEAUFORD, Respondent, against THOMAS A.

PATTESON, Appellant.

(Decided February 6th, 1882.)

Where a promissory note is given in renewal of a previous note of the

maker, held by the payee, on the agreement by the payee to return the

previous note to the maker, cancelled, and such previous note is not in

fact so returned, no action can be maintained by the payee against the

maker upon the new note.

APPEAL from a judgment of the general term of the

Marine Court of the City of New York affirming a judgment
of that court entered upon a verdict rendered by direction of

the court.

The facts are stated in the opinion.

John M. Bowers, for appellant.

L. Laflin Kellogg, for respondent.

VAN BRUNT, P. J. In May, 1876, the plaintiff claimed to

be the holder of an obligation made by the defendant for

125 sterling, which was then due, and obtained from the

defendant his two promissory notes of the date of May 12th,



334: COURT OF COMMON PLEAS.

Beauford v. Patteson.

1876, in settlement of said obligation, and the contract between

the parties was evidenced by the following receipt :

" New York, May 12th, 1876.

Received of Thomas A. Patteson, his two notes of this

date, at nine and ten months after date, for three hundred and

forty-three -*-$ each in settlement of his obligation for 125

(one hundred and twenty-live pounds sterling), which I hold

in England, and which I agree to return to him cancelled.

[Signed,] J. S. BEArroRD & Co.,

In Liq."

The plaintiff failed to return the obliga^on for 125 to

the defendant, and brought suit in the Marine Court upon one

of the notes above mentioned, the same not having been paid
at maturity. It appeared up'on the trial of the cause that at

the time the notes were given the plaintiff had reason to

believe that the obligation for 125 was lost, or mislaid, or

destroyed. Evidence was also received without objection

upon the part of the plaintiff that the undertaking to return

depended upon the finding of the original note by the plaint-

iff upon his return home. The court upon the trial directed

a verdict for the plaintiff, and refused to submit any questions

to the jury, to which direction an exception was duly taken by
the defendant. Upon appeal to the general term of the

Marine Court the judgment was affirmed, and from such

judgment of affirmance an appeal was taken to this court.

The identical question involved in this appeal has been de-

cided by the general term of this court in the case of Mil-

ler v. Ritz (3 E. D. Smith, 253) ;
and in the opinion of the

court in that case the question is discussed upon a basis which

in our judgment shows that a recovery cannot be had under

the cfrcumstances in this case.

It is true that in the case of Catlin v. Hansen (1 Duer, 310),

the same question was decided differently ;
but it is to be ob-

served that the court in their opinion base their conclusion upon
other questions, and other circumstances which in no way relate

to this question, and in consequence of the conclusion which

they arrived at upon the other questions this point was of no
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importance in the determining of the case
;
and it appears from

the opinions of the court in that case that the statement which

is in contradiction to the decision of the general term of this

court is a mere dictum, it not being considered by the other jus-

tices composing the general term, both of whom wrote opin-
ions

;
and the opinion containing that dictum nowhere con-

siders the points which are so ably presented by Judge WOOD-
RUFF in support of the conclusion at which he had arrived in

the case of Miller v. Ritz.

There is, however, another view of this case, which is not

considered by either of the opinions above mentioned. The

receipt was the contract between the parties, and although it

is claimed that the agreements were not mutual or conditional,

yet it is a familiar rule of law that one party to a contract can

compel another to perform his part of the contract
;
but he

must show that he has performed all its conditions upon his

part. In*this case the plaintiff by his contract having agreed
to return this note, and although he failed so to do, seeks to

call upon the defendant to do that which he promised to do as

part and parcel of the same agreement.
It is urged that the loss of the note releases the plaintiff in

this action from a performance. That might have been true

if such loss had occurred subsequent to the making of his con-

tract which is evidenced by the receipt of May 12th, 1S7G.

But if, knowing that that note was lost, for the purpose of get-

ting these new notes, he agreed to return the old, he was guilty

of a fraud, and he should not be allowed to recover even if the

contract contained in the receipt did not express the true in-

tent of the parties ;
but the agreement was that the note should

be returned if it could be found. That was a question which

should have been submitted to the jury.

It is urged that the obligation for 125 is outlawed, and for

that reason the failure to return that obligation cannot be a

defense. It is true that such obligation is outlawed as long as

the defendant remains in the City of New York, but if lie is

served with process in an action commenced in another state

or country the Statute of Limitation of the state of New York

will not aid him to defeat a recovery : and if that note should
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turn up in the bands of some holder who had acquired it prior

to the giving of these new notes, he would be required to pay it

over again notwithstanding he should pay the amount of this

judgment. Therefore, it would seem, both upon principle and

authority, that no recovery could be had if the receipt expressed
the contract between the parties ;

and consequently, that if it

did not express the contract between the parties, the defendant

had the right to go to the jury upon the evidence as to what

the true contract between the parties was.

The judgment must be reversed and a new trial ordered,

with costs to abide the event.

BEACH, J., concurred.

Judgment reversed and new trial ordered, with costs to

abide event.

HENEY BKENSTEIN, Respondent, against MOERIS MATTSON,

Appellant.

(Decided February 6th, 1882.)

In an action to recover damages for personal injuries sustained by the

plaintiff, by falling down a hoistway in the building where he was em-

ployed by the defendant, it appeared on the trial that the hoistway was
in an enclosure with doors opening outward on hinges, but without any

railing around it; that the plaintiff knew of the existence of the hoistway,

and that it was used daily for hoisting goods; that between twelve and

one o'clock of the day he was injured he had seen that the boistway was

closed; and that at about four o'clock in the afternoon of that day, run-

ning, in the course of his employment, to answer, through the hoistway,

a call from the loft above, not looking to see whether it was open or

closed, but looking up instead of down, the doors being open, he slipped

and fell through the opening, and so received the injuries for which the

action was brought. Held, that there was no evidence of ordinary care

and caution on the part of the plaintiff sufficient to sustain a verdict in

his favor.

APPEAL from a judgment of this court entered upon the

verdict of a jury, and from an order denying a motion for a

new trial.
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In September, 1879, the plaintiff in this action was in the

employ of the defendant at No. 8 College Place, and was at

the time about 15 years of age. Several lofts of the building

seem to have been occupied by the defendant.

The place at which the plaintiff usually worked was on the

second loft
;
and on the day in question, very near four o'clock

in the afternoon, he was sent down from the second loft to the

first loft with some work, and there saw a Mr. Burton, another

employe of the defendant. There was a hoistway upon these

premises running through the various lofts, by which the de-

fendant was accustomed to hoist goods in his business, which

hoistway was used daily. After the plaintiff had delivered

this work to Mr. Burton, he started to go up-stairs again, and

just as he had gotten hold of the bannisters there was a ring

from the floor above, and Mr. Burton said to him,
"
just run to

the hoist and answer the bell
;
see what it is." He ran to the

hoist, and he testifies that when he got there he looked up and

slipped and fell down. The hoist appears to have been

enclosed in an enclosure having doors which swung open upon

hinges, but had no railing around it.

At the time of this accident the doors were open and they

were bringing in certain goods upon the lower floor which

were to be hoisted up through the hoistway. The plaintiff,

however, testified that he did not know that the hoist was

open and that he supposed it was closed because he had seen

it closed between twelve and one o'clock of the day ;
and he

further testified that he was accustomed to look down through
the hoistway from the story which he occupied, and that that

was the reason that he happened to see that it was closed. A
verdict of the jury in favor of the plaintiff having been ren-

dered, from the judgment thereupon entered this appeal is

taken.

Wm. F. Macrae, for appellant.

Christopher Fine, for respondent.

VAN BRUNT, P. J. [After stating the facts as above.]

The only question to be considered here is, has the plaintiff

VOL. X. 23
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shown, by a preponderance of evidence, that he was not guilty
of any negligence which in the slightest degree contributed to

the happening of the accident? for we must assume for the

purpose of the decision of this appeal that the failure of the

defendant to comply with the statute in reference to the pro-

tection of hoistways, is proof of his negligence. It is not

sufficient that the plaintiff should prove facts from which

either the conclusion of negligence, or the absence of negli-

gence, may with equal fairness be drawn
;
but the burden is

upon the plaintiff to prove that there was no contributory

negligence upon his part. This proposition is sustained by
the case of Hart v. Hudson River Bridge Co. (84 N. Y. 5G),

and is but a re-statement of the decisions of the Court of Ap-

peals in previous cases "upon this identical point.

In the case of Hale v. Smith (78 K Y. 483), it is held

that in cases where contributory negligence may be claimed,

it is incumbent upon the plaintiff to satisfy the jury by a pre-

ponderance of proof, and it is said that the absence of contrib-

utory negligence is part of the plaintiff's case, and the burden

of satisfying the jury upon that point rests upon him. Where
there is no proof either way upon that subject, the jury cannot

find that the plaintiff has established that he has not been

guilty of contributory negligence ;
and the same is true where

the evidence renders it uncertain in regard to that subject.

Now what evidence is there in the plaintiff's case going to

show that he was not guilty of contributory negligence ? What
care or caution did he exercise in approaching this hoistway?
He knew that the hoistway was there

;
he had been accus-

tomed to see it
;
and although the proof is not positive upon

that point, the fair inference to be drawn therefrom is that

lie knew that the hoistway was used for the hoisting of goods ;

and yet, because he had seen the hoistway closed, between twelve

and one o'clock, at four o'clock lie rushes to it without looking

to see whether it is open or closed, and looking up instead of

looking down to sec where he was going, he walks right into

the hoistway and falls down.

It is difficult to see where ordinary prudence or caution

as exercised under such circumstances. We are not at all
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left in doubt as to what the inference to be drawn from such

circumstances is. In the case in 52 N. Y. (Totten v. Phipps\
the party injured was the occupant of the upper lofts of the

building, the first floor of which was occupied by the defend-

ants, in the hall-way of which was a trap-door which went

across almost the entire hall-way . This door the defendants had

been accustomed to keep shut during the night. The party

injuVed having had occasion to go after nine o'clock to his lofts,

entered the hall-way in the dark, and the hoistway being

opened he walked into it and fell. The court held in that

case that, as matter of law, he was not guilty of negligence be-

cause, although he knew the hoistway was there, yet, knowing
that it was the custom to close the hoistway at night, he had a

right to assume that the hallway was in a fit condition for pas-

sage at the time at which he entered
;
and that if the deceased

had walked into the opening in daylight, he would have been

chargeable with negligence within the rule, because the ordin-

ary use of his senses would have prevented it, and he would

Lave been at fault. Applying this principle to the case now
before the court, it is clear that if the plaintiff had used his

senses and looked to see whether this hoistway was open, he

could have avoided the accident, because the evidence shows

that the accident occurred because of the assumption upon the

part of the plaintiff that the hoistway was closed
;
and the

counsel for the plaintiff seems to have laid great stress upon
the establishment of the proposition that he had seen tho

hoistway closed between twelve and one o'clock of the day

upon which he was injured.

I have been unable to find any evidence of ordinary care-

er caution upon the part of the plaintiff in approaching this

hoistway ;
and as the jury had no right without evidence to

infer that he had used ordinary care and prudence, their

verdict for the want of such proof must necessarily ba set

aside.

We are of the opinion, therefore, that the case contains no

preponderance of evidence going to show, but that if the

plaintiff had exercised ordinary care and caution, and had not

assumed that the hoistway was closed, instead of looking to
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see whether it was open or not, no accident would have

occurred. The judgment must therefore be reversed, and a

new trial ordered, with costs to abide event.

J. F. DALY, J., concurred.

Judgment reversed and new trial ordered, with costs to

abide event.

WILSON BURLING, Respondent, against G. GODFREY GUNTHER,

Appellant.

(Decided February 6tb, 1882.)

At tbe trial, in tbe Marine Court of tbe City of New York, of an action

for services rendered as a broker in procuring a loan of $35,000, the jury,

under instructions that if they found for the plaintiff he would be en-

titled to recover $400. the amount alleged to have been agreed upon as

compensation, found a verdict for him for that sum. Held, that, on

appeal from the judgment entered on the verdict, it was error for the

general term to affirm the judgment upon the plaintiff stipulating to re-

duce the verdict to $175; as, although the plaintiff's right to commissions

. was limited to that amount by statute (1 R. S. 709, 1), the jury had

power to award him less, had the question been submitted to them.

APPEAL from a judgment of the general term of the

Marine Court of the City of New York affirming a judgment
of that court entered upon the verdict of a jury, upon a

stipulation to reduce the amount of the verdict.
i

At some date in or prior to August, 1878, the defendant

employed Harriett, a real estate broker, to procure a loan of

$35,000 for him at six per cent, interest per annum to bo

secured upon certain real estate in the City of New York.

In that month Earlc, a clerk for Ilarnett, applied to tho

plaintiff's assignor, George H. Burling, to obtain the loan.

lie succeeded in doing so, and informed the defendant Sep-
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tember 4th, 1878. On that date the defendant gave to plaint-

iff's assignor a writing in these words :

"Brooklyn, Sept. 5th, 1S78.
" Mr. GEORGE H. BURLING.

"Dear Sir:
" I am ready to accept your loan on the 5th inst. at one

p. M. provided the same has not been taken elsewhere. The
commission to be four hundred dollars, and also provided the

lawyer's fees can be agreed upon.
"
Yery truly yours,

" C. GODFREY GUNTHER."

From the evidence this was written September 4th, instead

of the 5th, as dateu.

The defendant afterwards did nothing. On September

6th, the parties who had accepted the loan withdrew their

acceptance, because the papers were not delivered as promised
on the 5th, and so notified George H. Burling. This action

was brought by Burling's assignee to recover four hundred

dollars commissions. There was a contention of fact, upon
the trial, over the question of an original employment of

George II. Burling by the defendant to procure the loan.

The trial in the Marine Court resulted in a verdict for four

hundred dollars in plaintiff's favor. The defendant's motion

for a new trial upon the minutes was denied, and an appeal
taken from the order and judgment entered upon the verdict

to the general term of the Marine Court, where the judgment
was affirmed upon the plaintiff stipulating to reduce the

recovery from four hundred to one hundred and seventy-five

dollars. From this decision the defendant appealed to this

court.

C. JBainbridge S/nith, for appellant.

Charles IF. Dayton, for respondent.

BEACH, J. [After stating the facts as above.] The

questions of fact affecting employment and service seem to
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have been settled by the jury in favor of the plaintiff npon

conflicting evidence, and the verdict is not against its weight.

In such case it is without the province of this court to inter-

fere with the action of the tribunal to which parties are

remitted by law, for the settlement of those contentions.

The general term of the Marine Court, however, exceeded

its authority by directing an affirmance, should the plaintiff

stipulate to reduce the recovery to one hundred and seventy-
five dollars. The statute limits the plaintiff's right to that

amount, but the jury had power to award him less (2 R. S.

6th ed. p. 1005, 1). The case was given to them under an

absolute instruction to allow him four hundred dollars, in case

they found in his favor upon other questions. In my opinion,

the general term of the Marine Court by its action has

usurped the functions of a jury in fixing absolutely the

quantum of plaintiff's recovery at the statutory limit. No

adjudication in the books upholds so broad a construction of

the powers given an appellate court, to reverse, affirm or

modify a judgment. In Sears v. Conover (3 Keyes, 113), the

action was to recover damages for a breach of contract to sell

and deliver potatoes at a certain price. The jury gave a

verdict for five hundred dollars, which was reduced by the

general term to three hundred dollars, and so affirmed by
the Court of Appeals. There is nothing in the report of the

case, to show what evidence was given upon the subject of

damages, or indicating of what items the original sum con-

sisted. The learned judge who wrote the opinion held the

court possessed of power on a motion for a new trial to refuse

to set aside the verdict, if the parties would consent to deduct

any amount deemed excessive. The case may have been one,

where the elements of damage established by the proofs, were

euch as to enable the court to reach a conclusion upon the

sum to which the plaintiff had shown a clear or absolute right.

In Cook v. Phillips (56 N. Y. 310), the judgment on the

percentage agreed upon was wholly reversed by the general

term, and the Court of Appeals held the limit of the statute

applicable, and affirmed the reversal giving judgment absolute

against plaintiff by virtue of his stipulation. The opinion
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elated that the plaintiff was entitled to no more than fifty

dollars npon a loan of ten thousand, and "if lie could have

recovered that sum" it was waived by the stipulation. Noth-

ing in the case supports the action here. In Moffet v. Sackett

(18 N. Y. 522), the general term reduced a judgment for goods
sold and work done, by deducting $12 damages caused by
unskillful work. The referee had refused its allowance, but

found it to have been from $12 to $15. The court held there

was no authority to determine the amount of unsettled dama-

ges, and where the amount was indefinite and uncertain, so

doing was an assumption of the jury's province. In other

cases either this principle is stated, or the facts show the

reduction to have been made of amounts settled in the trial

court, and in one, where interest was mistakenly computed
(Brownell v. Winnie, 29 N. Y. 400

; Ilaydcn v. Florence

Sewing Machine Co., 54 N. Y. 221
; Cuff v. Dorland, 57 N.

Y. 560
;
Whitehead v. Kennedy, 69 N. Yr . 462).

In the case at bar, neither the plaintiff's right, nor the

defendant's liability, with reference to amount, has ever been

passed upon by the tribunal wherein such issues are settled.

It appears the jury were misled by an erroneous instruction,

and the general term of the Marine Court endeavored,

instead of ordering a new trial, to adjudicate what the plaintiff

was entitled to. This was beyond their power, the needed

facts not having been found on the trial.

The judgment should be reversed, and a new trial ordered

with costs to abide event.

VAN BKUNT, P. J., concurred.

Judgment reversed and new trial ordered, with costs to

abide event.
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LEWIS S. CHASE, Respondent, against HENRY F. BEHRMAN,

Appellant.

(Decided February 6th, 1882.)

An instrument in writing, made and delivered by the defendant to the

plaintiff, by which the former promises to pay to the order of the latter

"seven dollars monthly in the following manner, to wit, seven dollars

five days after date, and seven dollars on the first day of each succeeding
month for twelve months from date, for the privilege of advertising pur-

poses" of a nature and extent particularly specified, "for the term of

one year from date," is a promissory note
;
and may therefore be pleaded,

|
in an action upon it, as "an instrument for the payment of money only"
within section 534 of the Code of Civil Procedure.

APPEAL from a judgment of the general term of the

Marine Court of the City of New York reversing a judgment
of that court which sustained a demurrer to a complaint, and

overruling the demurrer.

The defendant made and delivered to the plaintiff an

instrument in these words :

"
$84.00.

" New York, Dec. 1st, 1879.
" I promise to pay to the order of L. S. Chase, manager,

seven dollars monthly in the following manner, to wit, seven

dollars five days after date, and seven dollars on the first day
of each succeeding month for twelve'months from date, for

the privilege of advertising purposes of one panel each 7x22

inches in twenty cars of the Second Avenue Railroad Com-

pany in the City of New York for the term of one year from

date.

[Signed]
"

II. F. BEHRMAN."

The plaintiff declared upon this writing as a promissory

note, alleging eighty-four dollars with interest to be due there-

on. The defendant demurred to the complaint for not stating

facts sufficient to constitute a cause of action. Judgment was
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given in defendant's favor upon the demurrer at the special

term of the Marine Court, with leave to the plaintiff to

amend. No amendment was made, the plaintiff appealing
from the judgment to the general term of the Marine Court,

wherein the judgment was reversed, with leave to the defend-

ant to plead over. This not being done, judgment was entered

in plaintiff's favor, from which the defendant appealed to this

court.

James C. Sheffield, for appellant.

John B. Leavitt, for respondent.

BEACH, J. [After stating the facts as above.] A pro-

missory note is
" a written engagement by one person to

pay another person therein named, absolutely and uncon-

ditionally, a certain sum of money, at a time specified

therein." The writing sued upon is certainly just that and

nothing more. The clause expressing a consideration for the

defendant's undertaking in no way qualifies his promise, or

renders it otherwise than absolute and unconditional. If, in-

stead of those words, it had said "for a horse," or " for value

received," the contract would be unchanged. The instrument

contains no undertaking by the payee to do anything whatever.

In Considerant v. Brisbane (14: How. Pr. 487), which may
be taken as a specimen authority among those relied on by
the learned counsel for the appellant, the promise to pay was,

in law, conditional upon the receipt of stock, whereby the

instrument lacked a necessary characteristic of promissory
notes. In Grant v. Johnson (5 N. Y. 247), the decision was

founded upon the first rule stated by Sergeant Williams in his

note to Pordage v. Cole (1 Saund. 320 b), in these words :

" when a day is appointed for the payment of money, and the

day is to happen after the thing which is the consideration to

be performed, no action for the money can b sustained with-

out averring performance." The defendant by the agreement
was to pay a second installment of the purchase price of land

at a day subsequent to the one whereon the plaintiff was to

deliver the deed. I can see no applicability in the case to the
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one at bar. There is no covenant upon the part of the plaint-

iff here to furnish the panels, and the payment by the defend-

ant of the money is neither in terms nor by law made depend-
ent upon his so doing. The advertising privilege is the"

consideration expressed, but failure therein is only matter of

defense. Promissory notes are presumed to be founded upon
a valuable and valid consideration, and its absence, by virtue

of this legal presumption, is a defense to be pleaded by an-

swer.

The disposition by the court of an issue made on demurrer

is the trial of an issue of law. The successful party is entitled

to the costs given in such event. Under the present practice,

no appeal can be taken save from the judgment when entered.

If leave to amend or plead over be given, the court may impose

payment of the costs, as a condition to the exercise of the

leave. The defendant relied upon his legal position for a

defense, and judgment has passed against him. This he

might have prevented, by availing himself of the leave given

by the court below, which he declined to do.

The judgment should be affirmed, with costs.

VAN BRUNT, P. J., concurred.

Judgment affirmed, with costs.

THOMAS COCHRAN et al., Respondents, against GEORGE H.

KENNEDY, Appellant.

(Decided February Cth, 1882.)

By an instrument under seal the defendant guaranteed to C. M. & Co.

"the due and punctual payment at maturity of all purchases made of

them" by S. for Y. & II., not to exceed a specified sum, from a date

named, "said purchases to be based upon a credit of

or such other lime as may be agreed upon
" between C. M. & Co. and S.

Various purchases were accordingly made by S. from C. M. & Co. : in
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some cases, upon a credit which was fixed at the time of the purchase;
in other cases, goods were ordered generally, and, upon a statement of

account afterwards, a credit was agreed upon and notes were given for

the time thus fixed: and in some cases the notes falling due at the expira-

tion of the first credit were renewed. Held, that in cases of renewals,

either of notes which fell due, or at the expiration of the term of credit

agreed upon, the defendant was released from his liability as guarantor
for those purchases.

APPEAL from a judgment of this court entered upon the

report of a referee, and from an order denying a motion to

vacate the report or to refer it back to the referee.

The facts are stated in the opinion.

W. B. Putney, for appellant.

John E. Parsons, for respondent.

YAN BKUNT, P. J. This action was founded upon a guaran-
tee made by the defendant and given to the plaintiff in the

following language :

,

" For and in consideration of the sale and delivery of goods,

wares and merchandise and also a further consideration of the

Bum of one dollar to me in hand paid by Coehran, McLean &
Co. of New York, the receipt of which is hereby acknowl-

edged, I hereby guarantee unto them the due and punctual

payment at maturity of all purchases made of them by P. R.

Sabin, for Younglove & Harrington, of Jackson, Michigan, not

to exceed an amount of five thousand dollars ($5,000) from

the 16th day of October, 1874, said purchases to be based upon
a credit of or such other time as may be

agreed upon between said Cochran, McLean & Co. and said

P. R. Sabin, and I hereby waive demand of payment as the

representative bills fall due them, provided thirty days be al-

lowed for adjusting in the event of any note or account not

being paid at maturity. This obligation and guarantee to be
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an open and continuous one until revoked by me in writing.

Dated at New York, this 16th day of October, 1874.

Witness my hand and seal.

[Signed] GEO. H. KENNEDY. [Seal.]

Witness.

li. ELDER, Jr.,

Notary Public, N. Y. Co."

The complaint alleges the making of the guarantee, the

sale and delivery of goods by the plaintiffs to the amount of

$5,000 in reliance upon it, payment therefor demanded and

not made, and notice thereof given to the defendant. The
answer admits the making of the guarantee, denies the sale

of the goods upon the faith of the guarantee, and avers that

the sellers, without the knowledge and consent of the defend-

ant, changed and extended the time or credit on the sales after

they were made
;
and also claims that a continuous credit was

given to an amount in excess of the amount specified in the

guarantee. In regard to the last proposition, it is to be observed

that by the terms of the guarantee itself it was to be an open
and continuous one until revoked by the guarantor, and the

reading of the guarantee seems to convey to the mind the idea

that the limitation of $5,000 contained in the guarantee was

not intended to apply as a limitation to the amount of credit

which was to be given to the purchasers of the goods, but

rather to restrict the amount of the liability to which the

defendant would be liable because of such guarantee. In the

cases of Curtis v. Hubbard (6 Mete. 186), and Washington
Bank v. Shurilcff (-i Mete. 30), language of a similar charac-

ter received this construction.

The main point, however, which must be considered upon
this appeal, is the allegation contained in the answer, that

the sellers, without the knowledge and consent of the defend-

ant, changed and extended the time of the credit on the sales

after they were made. The terms of the guarantee were, in

respect to credit, that the purchases were to be based upon a

credit of or such other time as may be agreed
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upon between said Cochran, McLean & Co. and said P. R.

Sabiu.

The language so employed would seem to imply that there

should be an agreement as to credit, between Cochran, McLean

& Co. and Sabin, in reference to the credit. Such agreement

might be, in its nature, a general one applying to all purchases

which were made, or it might be an agreement as to credit,

made at the time of each individual purchase, or a general

agreement might have been arrived at which would apply to

all purchases where a special agreement was not entered into

varying its terms, but the terms of credit must be fixed
; they

could not be left indefinite or uncertain.

The language of the guarantee is,
u said purchases to be

based upon a credit of or such other time as may be

agreed upon between Cochran, McLean & Co., and said P. R.

Sabin." It would not for a moment be argued that if the

blank had been filled in for any definite time, and the clause

following had been omitted, but that any variation in the

credit from such term would have absolved the guarantor.

Now instead of fixing the term of the credit himself with

Cochran, McLean & Co., he has authorized that Mr. Sabin

shall fix the length of the credit upon which such purchases

should be made. This evidently means that they shall agree,

either at the time of the purchase, or at some time prior to the

purchase, upon a basis of credit, which is to apply to each in-

dividual purchase, and as an elementary principle of law, when
that time was fixed, neither Mr. Sabin, nor Cochran, McLean &
Co., or both, could alter that time of credit without releasing

the guarantor. Now, before the signing of this guarantee,
some conversation was had between Cochran, McLean & Co.

and Sabin in regard to terms of credit. Any agreement which

was entered into between Cochran, McLean & Co. and Sabin,

if such an agreement had been established prior to the execu.

tion of the guarantee, would not be a fixing of the terms of

credit within the scope of the guarantee. The agreement be-

tween Cochran, McLean & Co. and Sabin, which is to be cov-

ered by the guarantee, must have been made after the guaran-

tee and after Mr. Kennedy had clothed Mr. Sabin with that
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power and authority. The evidence in this case shows that

in some cases goods were sold upon a credit which was fixed

at the time of the purchase ;
in other cases goods were ordered

generally and upon a statement of account
;
after some period

a credit was agreed upon, and notes were given for the time

which was then fixed. In some cases, upon the falling due of

the notes at the expiration of the first credit they seem to have

been renewed. The purchases were made under credits fixed

in all of these ways. It may possibly be that a course of deal-

ing between Cochran, McLean & Co. and Mr. Sabin might

ripen into an agreement between the parties as to terms of

credit, and purchases under such circumstances might be cov-

ered by the guarantee ;
but it is clear that in the case of renew-

als of notes which fell due, or at the expiration of the terra

of credit agreed upon, the guarantor was released.

It is urged in answer to this proposition that there was

some agreement between Sabin and Cochran, McLean & Co.

for a renewal of such notes as they could not meet at maturity.

I am unable to see how any agreement of that kind was au-

thorized by the terms of the guarantee. The language of the

guarantee is explicit that the time of credit must be agreed

upon between Sabin and Cochran, McLean & Co. : that means

a time certain, definite and fixed, not an uncertain, indefinite

period in the dim future. The protection which the having the

length of the credit fixed, at the time of the purchase or before

the purchase, afforded to the defendant, was that he would

have notice at once of any failure upon the part of the pur-

chasers of the goods to pay for the same at maturity, and lie

would then be put upon his guard, and he might be able to

protect himself for the liability at the time incurred.

But, if the construction which is claimed upon the part of

the plaintiffs based upon that portion of the guarantee be cor-

rect, then the guarantor, no matter how lax the purchasers

might be in their payments ;
no matter how far the}' might

be in arrear
;
how often they might allow their bills to go to

protest ; yet if there was an indefinite agreement between Sabin

and Cochran, McLean & Co. that these bills should be renewed,

the guarantor need have no knowledge of the facts which were
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transpiring and which would necessarily excite his suspicion

and alarm.

It is urged upon the part of the respondents that the lan-

guage of the guarantee must be most strictly construed against

the guarantor. That might be very true if this guarantee had

been drawn up and presented by the guarantor, or the persons

for whom he was giving the guarantee, to the plaintiffs in this

action, but I fail to see that any such rule of construction ap-

plies to a contract drawn up by the plaintiffs and submitted to

the defendant for his signature. The language of the case

which is referred to upon the respondent's points, that it does

not lie in the mouth of the guarantor to say that he may with-

out peril scatter ambiguous words by which the other party is

misled to his injury, does not apply to the case at bar. If

there is in this case any ambiguity in the guarantee it does not

lie at the defendant's door, but must be borne by the plaint-

iffs the instrument in question being their own production.

But there is no ambiguity in respect to the point which is now
under discussion. The guarantee is certain and fixed in its

terms, and those terms must be complied with or the guarantor
is released. The evidence in this case shows without dispute

that notes have been renewed after they were fallen due, that

credits have been extended, and certainly to such an extent the

guarantor has been released.

"We, at first, endeavored to separate the purchases which

Would come under the rule to which we have called attention

and as to which the guarantor was released, from the evidence

as it is now presented to the court, with the view of providing
for the reduction of the judgment, but it seemed to be impos-
sible to do so

;
and undoubtedly the parties should be heard

upon these particular points before any decision should be

rendered thereon.

The judgment must, therefore, be reversed and a new trial

ordered, with costs to abide the event.

BEACH, J.. concurred.

Judgment reversed and new trial ordered, with costs to

abide event.
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LEON COOPER, Respondent, against JOHN ALLPOKT, Appellant.

(Decided February 6th, 1882.)

"Where an infant, after a purchase of property by him, claiming the right
to rescind the purchase on the ground of his infancy, restores the prop-

erty to the vendor, and it is accepted by the latter, the infant may
recover back money paid by him to the vendor upon the purchase.

APPEAL from the judgment of a district court in the City
of New York.

The facts are stated in the opinion.

VAN BRUNT, P. J. The plaintiff in this action being an

infant bought certain property of the defendant for the sum
of $250, and paid $100 on account and gave back a mortgage
for $150, and entered into possession of the property. Short-

ly thereafter, claiming that he was an infant, he restored the

property to the defendant, who accepted the same, and brought
this suit by his guardian to recover the money which he had

paid on account. The justice below decided in favor of the

plaintiff, and from that judgment this appeal is taken.

It is true that Parsons lays down the rule that "
if an in-

fant advances money on a voidable contract which he after-

wards rescinds, he cannot recover the money back, because it

is lost to him by his own act, and the privilege of infancy

does not extend so far as to restore this money unless it was

obtained from him by fraud." And also that "if the infant

pays money on his contract and enjoys the benefit of it, and

then avoids it when he becomes of age, he cannot recover back

the consideration paid." But it is equally stated by Parsons

that " an infant can rescind his purchase and recover the price

lie paid, only when he is ready to return the thing purchased ;"

and it is also held " that an infant has a right to avoid an ex-

ecutory contract at any time before it becomes an executed

contract."
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Although at first sight it may seem somewhat diffi-

cult to harmonize these principles, yet in the disposition

of this case no difficulty stands in the way. As an in-

fant's executory contract is voidable he has a right to dis-

affirm. Two persons, whether one is an infant and the other

an adult or not, have the right to rescind a contract which

had previously been made. Now, according to the evidence in

this case, the contract between the infant and the defendant

was by both parties rescinded, because the defendant received

the property upon the admitted rescission of the infant, and he

therefore accepted such rescission, and it is to be concluded

from that fact that there was a mutual rescission between the

parties. Under those circumstances the party who accepts
the rescission is bound to pay over to the party rescinding all

which he has received under the contract.
^

In view of this fact, the defendant having accepted his

rescission, he was bound to repay that which he has received

under the contract which has been rescinded by the parties.

The judgment of the district court must therefore be

affirmed.

BEACH, J., concurred.

Judgment affirmed.

JAMES J. COSGEOVE, Respondent, against PETER BOWE, as

Sheriff of the City and County of New York, Appellant.

(Decided February 6th, 1882.)

Under section 158 of the Code of Civil Procedure, a sheriff is liable in nn

action as for an escape, where a prisoner in his custody under an order

of arrest "
goes or is at large beyond the liberties of the jail, without the

assent of the party at whose instance he is in custody."

A complaint in such an action which' merely alleges that the sheriff per-

mitted the prisoner "to go at large, and refused to detain him in his

VOL. X. 23
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custody, or to imprison him as required by law and by the said order of

arrest," and does not show that the prisoner was at large beyond the

liberties of the jail, is insufficient, and a demurrer thereto should be sus-

tained.

It is also ground of demurrer to such a complaint, that it fails to show that

the prisoner was indebted to the plaintiff.

APPEAL from an interlocutory judgment of this court

overruling a demurrer to a complaint.

The facts are stated in the opinion.

Edward W. Crittenden, for appellant. From time

"whereof the memory of man runneth not to the contrary,"
the sheriff might discharge the defendant from arrest, on,

mesne process, without bail, if he have him on the return

day (3 Blackst. Comm. 290
;
Hawkins v. Plomer, 2 Win.

Blackst. 1048
;
Atkinson v. Matteson, 2 T. R. 172 ;

Pariente

v. Plumbtree, 2 Bos. & P. 35
;
Lewis v. Morland, 2 Barn. &

Aid. 56; B'dey v. Whittiker, 49 K II. 117; Arnold v.

Sleeves, 10 Wend. 515; Stone v. Woods, 5 Johns. 182;

Adams v. Freeman, 9 Johns. 117
;

3 Wait Actions and

Defenses, 216
;

17 Am. Law Reg. 348, &c.
;
Crocker on

Sheriffs, 146, 335
;
Id. 287, 607

;
Id. 378, 860). An order

of arrest under the Code of Civil Procedure corresponding to

the capias ad respondendum of the old practice, the sheriff is

not liable unless lie fail to take the prisoner on execution

signinst his person. The Code of Civil Procedure recognizes

the law on this subject by making the sheriff liable only as

hail (Code Civ. Pro. 158, 587, 595, 596, 597). The

statutes of the state on this subject have remained substan-

tially the same for many years, and at and before the times of

the decisions of some of the cases cited (Code Civ. Pro.

102, 110, 149, 155, 158, 597
;
see 3 R. S. 6th ed. 725, 100 ;

Id. 610, 10
;
Id. 639, 115

;
Id. 719, 61

;
Id. 720, 68

;
Id

722, S 83, 84; Id. 644, 29). Such being the law, the com-

plaint should have alleged that the sheriff did not have him

to answer a judgment (Sheriff of Nottingham's Case, Noy,

72).
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The complaint docs not allege an escape. It does not

allege that Bergen was at large beyond the liberties of the

jail. Bergen was entitled to be admitted to the liberties of

the jail.
His being at large within the liberties was not an

escape (Code Civ. Pro. 149, 155).

Even if an action on the case lies, before judgment, for an

escape on mesne process, against the sheriff, the complaint
does not allege any indebtedness of Bergen to the plaintiff.

This is a material and traversable allegation, one which the

sheriff is entitled to litigate, and of which the mere issuing of

an order of arrest is no proof, but, at most only a claim which

may or may not be well founded (2 Greenleaf Ev. 584, 589
;

Rogers v. Janes, 7 Barn. & Cr. 86
;
Williams v. Griffiths, 3

Exch. 584
;
18 L. J. Exch. 195

;
Alexander v. Macaulay, 4 T. R.

611; Barnes v. Keane, 15 Q. B. 75; 19 L. J. Q. B. 309;
Williams v. Mostyn, 4 Mees. & W. 145). The complaint
does not show how the plaintiff was or could be damaged.
The gist of the action is not the neglect of the sheriff, but the

damage of the plaintiff (Code Civ. Pro. 102
;
Planck v.

Anderson, 5 T. R. 17).

The words in the complaint
" in violation of his duty as

such sheriff," is not pleading a fact, but a mere conclusion of

\w (City of Buffalo v. Holloway, 1 N. Y. 493; Taylor v.

Atlantic Hut. Ins. Co., 2 Bosw. 106; Hatch v. Peet, 23

Barb. 575
; Ensign v. Sherman, 12 How. Pr. 35

;
Schenck v.

Naylor, 2 Duer, 675).

Win. P. Mulry, for respondent. It is not necessary in

this complaint, seeing that the action is brought for voluntary

escape under mesne process, viz., on an order of arrest, to set up
that a judgment was obtained and execution against property
and person returned unsatisfied, as the sheriff is liable for an

escape under mesne process, and an action on the case is still

the only remedy (Barnes v. Willett, 35 Barb. 514
;
S. C., 12

Abb. Pr. 448
;
Planck v. Anderson, 5 T. R. 37

;
Code Civ.

Pro. 102, 385). It has been held that the remedy under
section 201 of the Code of Procedure, or sections 587, 565,
597 of the Code of Civil Procedure, i. e.

}
that a sheriff can be
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sued for bail on an escape, was distinct from the old remedy

by action, which was recognized and retained under section 94

of the Code of Procedure, known in the Code of Civil Pro-

cedure as section 385 (Smith v. Knapp, 30 N. Y. 581
; Levy

v. Nicholas, 10 Abb. Pr. 282
; Metcalf v. Stryker, 31 Barb.

62, 65, 66
; Daguerre v. Orser, 3 Abb. Pr. 86

;
Van Slyck v.

Hogeboom, 6 Johns. 270).

It is an escape, and the sheriff is liable. Every liberty not

authorized by law is an escape (Tell v. Allin, 64 Barb. 568
;

Cully v. Sampson, 5 Mass. 310
; Kellogg v. Gilbert, 10 Johns.

%W;MarweU v. Barry, 9 Johns. 234
;
S. C., 10 Johns. 563;

McElroy v. Mancius, 13 Johns. 121). Permitting defendant

to go at large after arrest and before actual commitment is an

escape (Plutchinson v. Brady, 9 N. Y. 208
;
Preston v. Me-

Entyre, 12 Johns. 503).

Section 110 of the Code of Civil Procedure, provides that

a person arrested by virtue of an order of arrest in an action,

must be safely kept in custody until discharged by law. Safe

custody means either actual confinement or going at large with-

in the jail limits, upon receipt of a proper bond for the jail

liberties (Code Civ. Pro. 149
;
Sartos v. Merceques, 9 How.

Pr. 188
;
Buckman v. Carnley, Id. 180

; Lockwood v. Mercer-

eau, 6 Abb. Pr. 206
; Netcalf v. Stryker, 31 K Y. 255).

But the complaint alleges that Bergen was permitted to go
and did go at large at the voluntary connivance of Bowe, sher-

iff, out of his custody, and the imprisonment required by law.

This is necessarily an implied averment of the fact that he

went beyond the liberties, and need not have been pleaded

(Case v. Canoell, 35 N. Y. 385). And every fact impliedly
.averred may be made the subject of an issue in the same man-

ner as if it were specifically alleged (Prindie v. Caruthers,

15 N. Y. 425, 429
; Marie v. Garrison, 83 K. Y. 23).

Measure of damages for escape on mesne process, is actual

loss sustained by the plaintiff, by reason of escape, and the jury

may find such damages as they may think the plaintiff has sus-

tained under all the circumstances (Patterson v. Westervelt,

17 Wend. 543
;
Russell v. Turner, 7 Johns. 188

;
Foil v. Al-

vord, 64 Barb. 568
;
2 Dane's Abr. 648-652

;
Smith v. Knapp,
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30 N. Y. 581, 591 : Metcalf v. Stryker, 31 N. Y. 255
;
Benscl

v. Lynch, 44 K Y. 762, or 2 Robt. 448). Here it is alleged

that he was put to expense for employment of counsel, &c.

It is not the policy or tendencies of courts operating under

a code, to sustain demurrers, unless gross defects are noticeable

in complaints (Pomeroy's Remedies and Remedial Rights, 590

-591, 54:8, 549, 550; Prindle v. Caruthers, 15 N. Y.

425
;
Marie v. Garrison, 83 N. Y. 23).

VAN BRUNT, P. J. This action was brought to recover

damages alleged to have been sustained by the plaintiff, by
reason of an escape suffered by the defendant. The complaint

alleges that in an action brought in the Marine Court against

one Andrew Bergen for wrongfully converting property

belonging to the plaintiff, an order was duly made by one of

the justices of the court whereby the defendant as sheriff was

required to arrest the said Andrew Bergen and hold him to

bail in the sum of $1,500 :. that thereafter the order was duly
delivered to the defendant as said sheriff to be executed : that

thereafter the said defendant as such sheriff arrested said

Bergen pursuant to said order, but in violation of his duty as

such sheriff has since voluntarily and before the commence-

ment of this action and without the consent of this plaintiff

permitted the said Andrew Bergen to go at large, and refused

to detain him in his custody, or to imprison him as required

by law and by the said order of arrest, and the said Andrew

Bergen then and there and by reason thereof went and was

at large without the assent of the plaintiff. That by reason

of the premises the plaintiff has been put to great trouble and

expense in claiming and preserving his rights, and the reme-

dies afforded him by the law in his said action against the

said Andrew Bergen, and the securities of the law so afforded

him therein, and in the employment of attorney and counsel

in and about the preserving and enforcement of his rights

and remedies and otherwise to his damage of two thousand

dollars.

The defendant in this action demurs to this complaint

upon the ground that it appears upon the face thereof that
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the complaint does not state facts sufficient to constitute a

cause of action.

This demurrer was overruled, and from the judgment

thereupon entered this appeal is taken.

The appellant claims (1) That no action can be maintained

for an escape where the prisoner is held upon mesne process ;

(2) That the complaint does not allege that Bergen was at

large beyond the liberties of the jail ; and,

(3) That the complaint does not allege any indebtedness

of Bergen to the plaintiff. Other grounds were urged which

it is not necessary, however, now to mention.

That the first ground is not well taken seems to be estab-

lished by section 158 of the Code of Civil Procedure, which

provides
" where a person in the sheriff's custody goes or is at

large beyond the liberties of the jail, without the assent of the

party at whose instance he is in custody, the sheriff is answer-

able therefor in an action against him as follows :

(1)
u If the prisoner was in custody by virtue of an order

of arrest," and so forth.

This language gives clearly a right of action to the plaint-

iff to the extent of damages sustained by him, in case, without

taking bail, the sheriff allows a prisoner whom he has arrested

under an order of arrest to go beyond the liberties of the jail,

and the long list of authorities which have been cited by the

counsel for the defendant under this proposition, seem to

have no application in view of the section in question.
The second point, namely, that the complaint does not

allege that Bergen was at large beyond the liberties of the jail,

seems to be well taken. There is no allegation whatever that

Bergen had been allowed to go beyond the jail limits. It has

simply a particular allegation that the sheriff has allowed said

Bergen to go at large, and what the plaintiff meant by the

allegation
"
go at large

" seems to be defined by the next

paragraph of the complaint, where he says "and refused to

detain him in his custody or to imprison him as required by
law and by the said order of arrest." The whole allegation

read together would seem to lead to the conclusion that the

party making the allegation in the complaint meant to claim
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that the sheriff was bound to retain the defendant Bergen in

his physical custody and actually imprison him, or he would

be liable as for an escape ;
and hence he alleged that the said

Andrew Bergen was allowed to go at large because of the fact

that the sheriff refused to keep him in his physical custody
and actually to imprison him.

Now in the Code the language used is exceedingly dis-

tinct : it is
" at large beyond the liberties of the jail," which

would seem to indicate that the use of the words "
at large

"

would not by any means indicate that the prisoner had been

allowed to go beyond the liberties of the jail.

It is urged by the counsel for the respondent that the

allegation contains necessarily an implied averment of the fact

that he went beyond the liberties
;
but I entirely fail to see

the force of this suggestion, because as has already been seen

the allegation contains a definition of what the pleader meant

by the prisoner going at large, and which would be entirely

true without any escape having been permitted. It would

seem, therefore, that there was no sufficient allegation of

escape.

The third ground by which the appellant seeks to sustain

the demurrer seems to be also well taken, and that is, that the

complaint does not allege any indebtedness of Bergen to the

plaintiff. That this allegation is necessary is expressly laid

down in Greenleaf on Evidence, 581, and Chitty on Plead-

ing, vol. 2, p. 738. The sheriff has a right to take issue upon
this question of indebtedness, and to avail himself of every

defense which the prisoner would have had against such

indebtedness.

It is an issuable fact, therefore, and must be distinctly

alleged in order that issue may be taken thereon. In the

complaint under consideration the allegation is that, on the

21st of June, 1881, in an action brought in the Marine Court

of the City of New York against one Andrew Bergen for

wrongfully converting property belonging to plaintiff,
an order

was duly made by one of the justices of said court, and so on.

This allegation might be entirely true, and yet no indebted-

ness exist, in favor of the plaintiff as against the said Bergen.
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The fact that an action was commenced is not equivalent

to an allegation of indebtedness and proof thereof. The

plaintiff might prove every allegation contained in the com-

plaint, and give no evidence whatever of the existence of any
cause of action in the plaintiff against Bergen.

It would seem, therefore, that the complaint is defective in

the respects above mentioned, and that the demurrer must be

sustained with leave to the plaintiff to amend his complaint
within twenty days, upon payment of the costs of the court

below and of this appeal.

BEACH, J., concurred.

Judgment accordingly.

JOHN J. DUFFIELD, Kespondent, against THOMAS JOHNSTON,

Appellant.

(Decided February 6th, 1882.)

C., having contracted to furnish and set the brown stone work upon eight

_
houses for the defendant, an arrangement was made between them and
the plaintiff, a dealer iu brown stone, that the plaintiff should furnish

the stone required for the house 5
!, on C. giving him an order for the price,

accepted by the defendant. Such an order, requesting the defendant to

pay to the plaintiff or order "the sum of $400 when the stoops of the

said eight houses are set, and the sum of $375 when the brown stone

work of the said houses is completed, and charge the same to me," was

signed byC. and accepted by the defendant and delivered to the plaintiff,

who thereupon furnished the stone. In an action by plaintiff upon the

order for the sums above mentioned, it appeared that the stoops were, in

fact, set, and the brown stone work completed, by other persons em-

ployed by the defendant, after C. had abandoned the contract. Held,

that the plaintiff was not entitled to recover those sums from the defend-

ant.

APPEAL from a judgment of the general term of the

Marine Court of the City of New York, affirming a judgment
of that court entered upon a verdict of a jury rendered by
direction of the court.
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The facts are stated in the opinion. *

Lewis ITurst, for appellant.

/. T. Williams, for respondent.

VAN BRUNT, P. J. The defendant in this action gave a

contract to furnish and set the brown stone work upon eight
houses he was building, to one William G. Chave. Chave ap-

plied to the plaintiff, a dealer in brown scone, to furnish the

same. The plaintiff declined to do so
; thereupon it was

arranged that the plaintiff should furnish the stone, and that

Chave should give an order upon the defendant, who would

accept the same for the sum which the brown stone should

amount to, which order was in the following words :

" Please

pay to J. J. Duffield or order the sum of $400 when the

stoops of the said eight houses are set, and the sum of $375
when the brown stone work of said houses is completed, and

charge the same to me," signed,
" W. G. Chave." The plaint-

iff thereupon furnished brown stone to the extent of $1,441
of which $666 was paid. The plaintiff proved the contract to

accept the order, its acceptance, the delivery of the stone, and

that the stoops were set and the brown stone work completed

prior to the commencement of this action. The defendant

proved (which was undisputed) that the stoops were not set

and that the brown stone work was not completed by Chave,
but by some other persons in the employment of the defendant :

and the only question presented in this case was whether it

was necessar}^, in order to render the defendant liable, that this

should have been done by Chave.

It is urged by the respondent that the order upon its face

does not say so, and that it is not apparent from the writing
that Chave had a contract to do the work, or that he was under

any obligation to do the work, and that such a provision can-

not be interpolated into the order.

It is difficult to see, if we are to be confined entirely to the

wording of the order, how the plaintiff would have a right to

prove a consideration for the order, which was absolutely
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necessary to entitle him to a recovery thereon
;
and in order

to prove that consideration we have the fact established of

Chave's contract to furnish and set the brown stone upon the

eight houses, and that it was in contemplation of that contract,

and the fact that the plaintiff was to furnish the stone to en-

able Chave to complete his contract, that the order in question
was given.

With those facts before us, the conclusion is inevitable from

the language of the order that it was intended that the order

should apply to the money which should become due to Chave

under his contract, and that it was a mere assignment by
Chave of so much of such money in order to pay for the brown

stone which was to be furnished, to complete his contract.

The language of the order is
" Please pay to J. J. Duf-

field," &c., so much money,
" and charge the same to me," and

that order, although accepted by the defendant, was accepted

npon certain conditions which are to be interpreted in view of

the light of the relations existing between the parties, and the

condition was when the work should be in a certain state of

completion. It was evidently the understanding of the parties

that that state of completion related to the performance by
Chave of his contract, otherwise what would be the result ?

The brown stone would be furnished to Chave, he could divert

it to some other purpose, and not put it in the defendant's

buildings at all, and although the defendant under those cir-

cumstances would be compelled to have bought other brown

stone, and completed the work himself, yet when it was com-

pleted he would be liable under his order. The fact was, there

was no consideration \vhatever for the order unless Chave be-

came entitled to the money for having performed the work

mentioned in the order.

Under these circumstances the case is not at all parallel to

those in which, the consideration being expressed, the whole of

the contract being contained in the instrument, and no evidence

being necessary to establish the right of the plaintiff to recover

thereon, no outside testimony can be considered in interpret-

ing the contract. In this case, as has been already observed,

the very fact of proving the consideration proves the fact
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that this order was intended, simply because of the relations of

the parties one to the other, as an assignment by Chave to the

man who furnished the brown stone, of so much money which

was to be due to Chave under his contract
; therefore, we think

that the fact that the defendant finished the work himself,

110 money being due to Chave, did not entitle the plaintiff to

recover upon the completion of the work.

The judgment appealed from must be reversed, and a new
trial ordered, with costs to abide the event.

BEACH, J., concurred.

Judgment reversed and new trial ordered, with costs to

abide event.

JAMES DUNSEITH, Respondent, against GUSTAV LINKE,

Appellant.

(Decided February 6th, 1882.)

The approval, by the court, of an undertaking in a given amount, on an

appeal from a judgment for the recovery of a chattel, is a sufficient fix-

ing of that sum by the court, within the requirement of section 1329 of

the Code of Civil Procedure, that such an undertaking shall be in a sum
fixed by the court or a judge thereof.

"Where such an undertaking, in its recitals, states the amount of the judg-
ment appealed from, and, in its binding part, distinctly refers to such

judgment, the effect is the same as though the amount of the judgment
bad been inserted in the binding part of the undertaking.

APPEAL from a judgment of this court entered upon the

verdict of a jury.

The facts are stated in the opinion.

T. Stevenson, for appellant.

Hugh Reavey, for respondent. .
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YAN BRUNT, P. J. On the 4th of March, 1880, the plaint-

iff in this action recovered a judgment against one Gustav

Ludewig, for the recovery and delivery of certain personal

property, or the value thereof, to wit, $1,100, in case deliv-

ery thereof could not be had, together with $128.88 costs,

making in all $1,228.88. The said Ludewig having appealed
to the general terra of this court, caused to be executed an

undertaking for the purpose of staying proceedings upon
such judgment, which undertaking, after reciting the fore-

going facts, proceeds as follows :

"
Now, therefore, we, Gtistav Linke, manufacturer, resid-

ing at 124 Forsyth Street in the City of New York, and Otto

Lehr, cabinet maker, residing at 169th Street in the City of

New York, between Washington and Railroad Avenues, do

jointly and severally, pursuant to the statute in such case made
and provided, undertake that the appellant will pay the costs

and damages which may be,awarded against the appellant on

said appeal, not exceeding $500, and do also undertake that if

the judgment so appealed from or any part thereof is affirmed

or the appeal is dismissed, the appellant will pay the sum

directed to be paid by the judgment, or the part thereof as to

which judgment shall be affirmed, and that the appellant will

obey the direction of the court, and of the appellate court

upon appeal." This undertaking was executed by the defend-

ant and the said Lehr, and was duly approved by one of the

justices of this court, and was filed in the office of the clerk

of this court, and. a copy thereof with the proper notice

served upon the respondent in said action.

The judgment appealed from having been affirmed by the

general term, an execution was issued upon said judgment,
which the sheriff returned wholly unsatisfied, and the proper
notice having been given to the sureties upon this undertak-

ing, this action was commenced thereon, and resulted in a judg-

ment in favor of the plaintiff. The objection which is urged

upon this appeal is, that the undertaking in question did not

comply with section 1329 of the Code of Civil Procedure,

which is as follows :

" If the appeal is taken from a judgment for the recovery
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of a chattel, it does not stay the execution of the judgment
until the appellant gives a written undertaking in a sum
fixed by the court below, or a judge thereof, to the effect that

the appellant will obey the direction of the appellate court

upon such appeal."

It is claimed upon the part of the defendant that no sum
was fixed by the court below. It is conceded that no formal

order was made by the court below or any judge thereof fix-

ing the amount to be inserted in this undertaking, but it would

appear that an undertaking presented to the court and ap-

proved by the court in an action of this description would be a

compliance with this requirement of the Code, and would be a

fixing, within the language of the Code, by the court, of the

amount of the undertaking, such fixing being signified by the

approval of the court of the undertaking indorsed thereon.

The statute nowhere states how or in what way the fact that

the court or judge has fixed the amount of the undertaking
shall be established, and when the evidence discloses the fact

that an undertaking has been submitted to the court for its ap-

proval in a given case, and the court has approved that under-

taking, I can see no reason why that is not an entire compliance
not only with the spirit but with the letter of the Code. The
mere fact of approving an undertaking in a given amount is

entirely equivalent to the court saying,
" We have fixed that

amount and approved an undertaking given in such sum."

But it is urged in addition that in this undertaking no

sum is mentioned. It is true that in the binding part of

the undertaking no sum is stated, but the amount of the judg-
ment which had been recovered is stated in the recitals of the

undertaking ;
and in the binding part of the undertaking the

judgment theretofore recited is referred to. The parties exe-

cuting the undertaking
" undertake that the appellant will pay

all costs and damages which may be awarded against the appel-
lant on said appeal, not exceeding $500, and do also under-

take that if the judgment so appealed from or any part there-

of is affirmed or the appeal is dismissed, the appellant will pay
the sum directed to be paid by the judgment, or the part there-

of as to which the judgment shall be affirmed." This Ian-
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guage has precisely the same effect as though the amount of

the judgment had been inserted in that part of the undertak-

ing, it being distinctly referred to therein, and there being no

ambiguity, in reference thereto. The undertaking then

proceeds and says :

" and that the appellant will obey the

direction of the court and of the appellate court upon appeal."

This last clause must have reference to that which has

preceded, in which, as has already been shown, a sum has

been fixed
;
and is to be interpreted in view of the relief to

which the party to whom the undertaking was given would

be entitled upon an affirmance of the judgment, which was to

11 direction from the court that the property be returned, or

in default thereof that the judgment should be paid which

had been previously recited. The last condition of the under-

taking would be fulfilled if the property was returned, and if

the property was not returned then the first condition of the

undertaking would become operative ;
and the sureties would

be required to pay the judgment which had been previously

recited. There seems to be, therefore, a substantial compli-
ance with the section of the Code, and the objection raised to

the undertaking upon this ground must be overruled.

The disposition which the court made of the question

raised by the evidence of an attempt to compromise was

entirely proper. Even if Mr. Reavey, the attorney for the

plaintiff, did make the agreement which it is alleged he did

make, that for $50 he would procure a release of Mr. Linke,

the defendant in this action, from this undertaking, it was not

in any respect binding upon the plaintiff. He was not em-

ployed for any such purpose, and I have been unable to find

ony evidence going to show any ratification upon the part of

the plaintiff of any such agreement made by Mr. Reavey, or

any authorization given to Mr. Reavey to make any efforts

towards a compromise.
The judgment should, therefore, be affirmed, with costs.

J. F. DALY, J., concurred.

Judgment affirmed, with costs.
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THOMAS J. ELLISON et al., Respondents, against THOMAS J.

HcCAHiLL. Appellant.

(Decided February 6th, 1882.)

By a written contract dated September 18tli, 1877, M. agreed to purchase
from defendant certain lots of land on 126th Street in the City of New
York, and erect houses thereon, and, to enable him to do so, defendant

agreed to loan to M. certain sums of money in five payments, of which
four were to be advancd as different portions of the work should be com-

pleted, and the fifth on the completion of the whole. M. began the

work, but before any payment under the contract became due to him, he

assigned the contract, with the defendant's consent, to A., who proceed-
ed with the work. Subsequently the plaintiffs contracted in writing
with A. that they should furnish the materials and labor required for the

plumbing work of the houses, and that A. should pay therefor by giving
orders on the defendant for specific sums of money, each sum to be

taken out of a specified payment "under the terms of the agreement
made September 18th, 18^7," between the defendant and M.

;
and such

orders were signed by A., accepted by the defendant, and delivered to

the plaintiffs. Of these orders one requested the defendant to pay to the

plaintiffs a certain sum " out of the fourth payment under the agreement
of September 18th, 1877, between yourself and M., when that payment is

reached, said amount being on account of plumbing work and material

'furnished oa 126th Street houses," and was accepted by the defendant
"
to be paid only when fourth payment is reached as per contract between

M. and myself and not otherwise." Another order was drawn in like form

for a different sum out of the fifth payment, and was accepted in like

terms "to be paid only when fifth payment is reached." The plaintiffs

performed their contract with A. ;
but the latter never progressed with

the work so far as to become entitled to the fourth and fifth payments
under the original contract; and, after A. had finally suspended work,

the defendant, having purchased the property at a sale under foreclosure

of a mortgage, procured other parties to complete the houses substantial-

ly according to the contract with M. Held, in an action by the plaintiffs

upon the two orders above mentioned, that they were not entitled to

recover thereon from the defendant.

APPEAL from a judgment of the general term of the

Marine Court of the City of New York affirming a judgment
of that court entered upon the verdict of a jury and an

order of that court denying a motion for a new trial.
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In September, 1877, the defendant being the owner of four

lots upon the north side of 126th Street, and west of the 7th

Avenue, made a building contract with one McGown, by
which McGown was to erect eight houses upon said lots, and

the defendant was to loan to McGown during the course of

the construction of said houses certain suras of money, and

upon the completion of the houses the lots were to be conveyed
to McGown and McGowu was to execute mortgages back.

The contract between the defendant and McGown contained

certain specifications as to the buildings to be erected, and as

to the advances which were to be made by the defendant to

McGown as the buildings progressed the number of payments

being five; the third payment being due when all the plumbing
and gas-fitting work was completed and the water and gas connec-

tions made so as to supply the same where required ;
the

fourth payment being due when the painting inside and outside

of each and every house was completely finished
;
and the fifth

and final payment being when the buildings were completely
finished in all respects. And it was further provided that these

payments were not to be made while there were any mechanics'

liens filed, and if the work was unreasonably delayed by Mc-

Gown, the defendant had the right to terminate the contract

and foreclose McGown's interest by a sale at public auction,

which sale was to be an absolute bar of all claims upon the part

of McGown. The houses were to be completed to the satisfaction

of the defendant and ready for occupation by the 1st of April,

1878. McGown commenced work upon the contract on the 19th

of November, 1877. Before any payment became due under

the contract to him he assigned the contract to one William

Archer, by and with the consent of the defendant. William

Archer thereupon undertook to complete the McGown con-

tract with some modification as to the character of the work,

which was agreed upon between Archer and the defendant.

The plaintiffs in this action, being about to supply certain

plumbing work and materials for said houses, applied to the

defendant to know if he would accept the orders in suit of

Archer, and upon receiving an acceptance of said orders they

made their contract with Archer and completed the work ac-
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cording to the modified terms agreed upon between Archer

and the defendant. The orders were as follows :

" New York, July 5th, 1878.
" Thos. J. McCahill, Esq. : Please pay to Ellison & Todd

two hundred and fifty dollars out of the fourth payment under

the contract of Sept. 18th, 1877, between yourself and Jas.

McGown, when that payment is reached
;
said amount being

on account of plumbing work and material furnished on 126th

Street houses.
" William Archer."

Indorsed as follows :

"Accepted, to be paid only when fourth payment is

reached, as per contract between McGown and myself, and

not otherwise.

Thos. J. McCahill."

"July 10th, 1878.

"New York, July 5th, 1878.
" Thos. J. McCahill, Esq. : Please pay to Ellison & Todd

five hundred ($500) dollars out of fifth payment, under the

agreement of Sept. 18th, 1877, between yourself and Jas.

McGown, when that payment is reached, said amount being
on account and in full for plumbing work and materials

furnished on 126th Street houses.

"William Archer."

Indorsed as follows :

"
Accepted, to be paid only when fifth payment is reached,

as per contract between McGown and myself, and not other-

wise.

" Thos. J. McCahill."

"July 10th, 1878.

The plaintiffs, upon noticing the qualified acceptance of

the defendant, asked him what the McGown contract was,

and defendant replied,
"
Why, that is only a name ;

we drew

up an agreement, but he has nothing to do with it now
;

it is

VOL. X. 24
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only a name." And he further said that he had sufficient

money under the McGown contract to pay the orders.

In August, and after the completion of the plumbing work,
the work upon the buildings was suspended by Archer, and

the foreclosure of a mortgage upon the premises was com-

menced. The buildings were sold and were bought in by the

defendant, and the mechanics who had filed liens, which were

all for work done before the third payment became due, were

paid the sum of upwards of $1,500, upon those liens.

Afterwards a new contract was entered into between the

defendant and Van Alstyne & Smith, and the buildings were

completed by Van Alstyne & Smith substantially according
to the McGown contract.

The plaintiffs now bring this action upon these orders

npon the ground that the money is due, because the houses

have been completed ;
and having obtained a judgment at the

trial term of the Marine Court, the same was affirmed at the

general term
;
and from such affirmance the defendant appeals

to this court.

Dewitt C. I?rown, for appellant.

Freling II. Smith, for respondents.

VAN BRUNT, P. J. [After stating the facts as above.]

The ground upon which the plaintiffs in this action have

recovered, is that the contingency under which the orders

were made payable has occurred, namely, that the fourth and

fifth payments have been reached as per contract between

McGown and the defendant.

In considering this question, we must assume that the mod-

ifications in the performance of the work which were made

between Archer and the defendant are applicable to the Mc-

Gown contract
;
that where it was agreed between Archer and

McCahill that a lighter pipe should be used than that which was

required by the McGown contract, the doing the work with

Buch lighter pipe must be considered as a compliance with

the terns of the McGown contract. It is true that if we take
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the precise language of the acceptance, it has become due, but

the language of the order and the language of the acceptance
must be read together. The circumstances under which the

order was given, the person by whom the order was given,
must also be considered

;
and the terms of the order are, on the

part of Mr. William Archer, that Mr. McCahill is directed to

pay, out of the fourth payment of the agreement of September

18th, 1877, between Thomas J. McCahill and James McGown,
when that payment is reached, which means that Mr. McCahill

is to pay out of the money to become due on that payment ;
and

under that order Mr. McCahill had no right or authority to

appply any other money to the payment of that order than that

which arose from that fourth payment itself. And when the

defendant in this action accepted that order to be paid only
when the fourth payment was reached, he accepted it precise-

ly in the terms in which it was drawn, namely, that when that

fourth payment became due to Mr. Archer, he was to apply
so much of that money as the order called for, to the payment
of the plaintiffs. But it may be said that in this construction

of the order in question we assume facts which do not appear

upon the face of the order. In answer to that suggestion it

is sufficient to say that it is necessary for the plaintiffs to prove
the consideration of the order, and in proving the consideration

of that order all the facts which have been considered in aid-

ing the construction of that order must necessarily appear, and

consequently must affect the construction of the paper.
It is clear from a reading of the order, and in view of the*j

circumstances of the caso, the fourth payment being the pay-
ment due to Mr. Archer that the intention was that Mr. Archer

should apply so much of that money coming due to him to the

payment of Ellison & Todd's claim as the order called for,

and that none of the parties had any idea that the money should

come from any other source, or that it should become due and

payable if Mr. Archer did not complete the McGown contract

with the modifications consented to upon the part of the de-

fendant.

And the fact that the plaintiffs had performed their entire

work, and that it had been entirely completed, does not give
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them any other or better rights than Mr. Archer had to claim

the fourth payment from the defendant in this action, because

it is to be noticed upon an examination of that contract that

the fourth payment has nothing whatever to do with the

plumbing work under the McGown contract which was

done by the plaintiffs in this action.

The $1,500 which constituted the fourth payment was to

become due when the painting inside and outside of each and

every house was completely finished. The third payment
Avas to become due when the plumbing and certain other work

was done, and the claim of the plaintiffs in this action to ask

for any money on account of their work is expressly deferred

to the payment which was to accrue to Mr. Archer subsequent
to the payment which accrued after the finishing of the

plumbing work.

Now, it is clear under these circumstances that it was not

the intention of these parties that the plaintiffs in this action,

as soon as they had performed their work, should be entitled

to receive any money which was to become due to Mr. Archer

under this contract; but on the contrary their claim was

deferred until another payment became due subsequent to

that which became dne on the completion of the plumbing.

Upon an examination of all the evidence in this case it

seems to be impossible to come to any other or different

conclusion than that it was an assignment by Archer of money
to become due to him under that contract, which was accepted

by the defendant in this action.

If the position of the plaintiffs in this action is correct,

then, if they had never complied with their contract with

Archer, and before their work had been finished the work had

been abandoned by Archer, and the defendant in this action

Lad done it himself, they would be entitled to recover upon
this acceptance, because its condition had been fulfilled. It

does not seem possible to give a construction to these papers
which would lead to that result, and the conclusion to which

it seems to me we must necessarily arrive is, that the condi-

tion for the payment of those orders has never been fulfilled,

and that the plaintiffs have no right of action against the
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defendant upon them : that the orders were an appropriation
out of the fourth and fifth payments which were to become

due to Archer upon his performance of the McGown contract

with the modifications agreed to by the defendant.

It is urged by the counsel for the respondent that the

acceptance by defendant of the orders, he at the time of the

acceptance having sufficient funds in his hands payable on

the contract, created an equitable assignment in favor of the

plaintiffs of a sufficient amount of said funds to pay the orders,

if they completed their contract and earned the money.
It is sufficient in answer to this proposition to say that

the orders do not so read : the orders say, payable out of

the particular payments which were to become due under

the McGown contract : and Mr. McCahill had no right or
' O

authority to appropriate any moneys which had previously
become due under that contract, to the payment of those

orders, and only to apply so much of the fourth and fifth

payments when they became due under the contract, as should

be sufficient to satisfy the orders. The fact that he had money
due upon previous payments sufficient to meet the amount of

those orders has nothing to do with the question, because the

orders were not drawn against any such funds, and were not

accepted as against any such funds.

It seerns to us, therefore, that the plaintiffs herein had no

cause of action, and that the judgment must be reversed and

a new trial ordered, with costs to abide the event.

BEACH, J. On September 18th, 1877, the defendant, being
the owner of four lots in this city, made a contract with one

McGown, whereby the defendant agreed to sell him the lots,

for the sum of thirteen thousand dollars, payable as hereafter

stated. McGown agreed to buy and forthwith begin build-

ing eight dwelling houses upon the property. To enable Mc-
Gown to do this, the defendant agreed to loan him sixteen

thousand dollars, payable in different sums, at different times,

regulated by the advance of the buildings toward completion ;

the final payment of four thousand dollars to be made when

they were finished in all respects, yards graded, curbs and
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gutters set, walks flagged and fences up. When all was com-

pleted, the defendant was to give McGown a warranty deed

of the premises, and receive from hiin nine bonds and

mortgages, aggregating twenty-nine thousand dollars, one

mortgage of thirty five hundred dollars on each house. On
November 19th, 1877, McGown assigned this contract to

"William Archer, with the defendant's consent, the first pay-
ment thereunder not being reached. Archer proceeded with

the work, and July 5th, 1878, the plaintiffs contracted in

writing with him to complete the plumbing work in the

houses, according to written specifications, Archer agreeing to

pay them therefor eleven hundred dollars, by giving orders

on the defendant,
" one for three hundred and fifty dollars,

to be taken out of the third payment, one of two hundred

and fifty dollars to be taken out of the fourth payment, and

one of five hundred dollars, to be taken out of the fifth and

last payment, when all the buildings are completed under the

terms of the agreement made September 18th, 1877, between

Thomas J. McCahill and James McGown."
On the date of this agreement Archer gave the plaintiff

three orders on McCahill for the several sums therein men-

tioned. The first was paid by the defendant. The last two

were in these words, differing in amounts and referring to

different payments provided for in the McGown contract.

1 'New York, July 5th, 1878.

"Thos. J. McCahill, Esq.: Please pay to Ellison & Todd,

two hundred and fifty dollars out of the fourth payment under

the agreement of September 18th, 1877, between yourself and

Jas. McGown, when that payment is reached, said amount being

on account of plumbing work and material furnished on 120th

Street houses. William Archer."

Indorsed as follows :

"
Accepted to be paid only when fourth payment is reached

as per contract between McGown and myself and not other-

wise. Thos. J. McCahill.
"
July 10th 1878."
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The plaintiffs began the plumbing work about July 10th

and completed it prior to July 26th. About August 1st, and

before the fourth and fifth payments were earned under the

McGown contract, Archer stopped work finally. The defend-

ant, executor of Bryan McCahill, foreclosed a first mort-

gage upon the premises, and purchased on the foreclosure sale.

On October 14th, 1878, he made an agreement with Van

Alstyne & Smith, by which they agreed to complete the

buildings according to the plans and specifications. When

completed the defendant was to give them a deed, they exe-

cuting the eiglit mortgages of thirty-five hundred dollars each,

and receiving from defendant a sum equal to the unpaid
balance due under the original contract with McGown, less

certain deductions specified. Van Alstyne & Smith finished

the buildings.

This action was brought to recover the amount of the or-

ders, so accepted by the defendant'. The trial was had in the

Marine Court, before a jury. A verdict was given in plaint-

iff's favor. Motion for a new trial was denied, and the defend-

ant appealed from the order and judgment to the general term

of the Marine. Court, where the same were affirmed, and the

defendant appealed to this court.

The record does not disclose any contract between the

plaintiffs and defendant, with reference to the plumbing work

done by the former upon the buildings. Whatever the plaintiffs

may have the right to demand in this action, plainly rests in

the defendant's acceptance of the two orders drawn by Archer

in plaintiffs' favor. It is undoubtedly true that the plaintiffs

completed the work under their contract with Archer. This,

however, imposed no obligation upon the defendant. Their

agreement provides for the giving of orders upon the defend-

ant by Archer,
" to be taken out of the payments

"
provided for

in the McGown contract of which Archer was the assignee.

These orders and their acceptance by the defendant are the

instruments governing the rights of the parties here. By
them, the defendant was called upon to pay the plaintiffs cer-

tain moneys, from particular payments when reached. The
defendant accepted them payable only when such payments
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matured. At the time they were drawn and accepted, there

was no fund in the defendant's hands to which they applied,

and no right to anything in prcesenti accrued to the plaintiffs.

Their work was not begun, and the houses were not in a con-

dition to entitle Archer, as assignee of the McGown contract,

to the specified payments thereunder. The orders and accept-

ances gave no date when they would be payable, but their

maturity and the defendant's liability depended upon the hap-

pening of an uncertain event, to wit, the falling due of certain

payments under the chief contract, which in itself depended

upon the completion of work by Archer, its
'

assignee. The

money to be paid plaintiffs was not the defendant's, but Archer's

when he earned it. The only responsibility assumed by de-

fendant, was to disburse Archer's funds according to the ac-

cepted orders, when he should become the holder thereof, and

not until then. He certainly could not be in that position

until the payments to Archer became due. If the acceptances
read to be paid out of the first funds in defendant's hands be-

longing to William Archer, could the defendant be made
liable without proof of having subsequently had the funds ?

Clearly not, and there is no difference in the case at bar. This

view would seem to accord with the terms of the orders and

acceptances, to pay when the specified payments
" are reached,"

under the McGown contract. I am unable to see how the

plaintiffs' position differs in strength from Archer's. If the

latter became entitled to payment, so would the plaintiffs, by
virtue of the acceptances, regardless of whether they had or

had not done the work called for by their contract with Ar-

cher.

It appears from the record that before the fourth and fifth

payments were earned by Archer, he abandoned performance
of the contract, thereby absolving the defendant from the con-

tingency of future liability to the plaintiffs. The subsequent

completion of the buildings by Van Alstyne & Smith, under

an independent contract, did not fix defendant's liability to the

plaintiffs. His liability did not depend upon that happening,
but arose only when Archer became entitled to payment.
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The judgment should be reversed and a new trial ordered,
with costs to abide the event.

Judgment reversed and new trial ordered, with costs to

abide event.

THE FIRE DEPARTMENT OF THE CITY OF NEW YORK, Respon-
dent, against GEORGE M. CHAPMAN, Appellant.

(Decided February 6th, 1882.)

"Under L. 1871, c. 625, $ 28, as amended by L. 1874, c. 547, enacting that

certain buildings therein described"" shall be provided with such fire es-

capes, alarms, and doors, as shall be directed by the Superintendent of

Buildings," an owner of such buildings, although he has once provided
them with fire escapes, in compliance with the direction of that officer,

may subsequently be required to provide additional fire escapes therefor-

APPEAL from a judgment of a district court in the City of

New York.

The action was brought in a district court, to recover a

penalty for non-compliance by the defendant, with an order

to provide additional fire escapes upon a building belonging to

him. It appeared that the fire escapes already there had been

approved, by the then Superintendent of Buildings. Judgment
was rendered for the plaintiff. From the judgment the de-

fendant appealed to this court.

Julius Lipman, for appellant.

William L. Findley, for respondent.

BEACH, J. [After stating the facts as above.] No ques-

tion is raised upon the validity of the legislative enactment,

which was within the power of the legislature as a police reg-

ulation, which extends " to the protection of the lives, limbs,
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health, comfort and quiet of all persons and all property
within the state."

The contention urged by the learned counsel for the appel-

lant is, that having once placed upon his building appurtenan-
ces approved by the proper official, his only remaining duty
under the act is to keep them in proper condition. The sec-

tion reads as follows : "Any dwelling-house now erected, or

that hereafter may be erected more than two stories in height,

occupied by, or built to be occupied by, two or more families,

in any floor above the first, shall be provided with such tire es-

capes, alarms and doors as shall be directed by the superin-

tendent of buildings. And the owner or owners of any build-

ing upon which any fire escapes may now be, or may hereaf-

ter be erected, shall keep the same in good repair, and well

painted
"

(L. 1871, c. 625, 28
;
amended L. 1874, c. 547). If

this law, instead of confiding the power of directing the mode
of compliance to the superintendent of buildings, had named
a known style of fire escape, it would most certainly be within

the power of the legislature to change the appliance for one

totally different, compelling owners of buildings to cease the

use of one, and replace with the other. This would be only
an exercise of a continuing power, to make general regulations

needful to the common good and general welfare, subject to

which all property within the state is held, by title however

absolute. The legislature has conferred this power of direction

upon an official, and it is neither circumscribed nor exhausted

by one exercise. The leading case of Gozler v. Georgetown

(6. "Wheat. 593), in principle decides the question. There,

the municipal corporation had " full power to make such by-

laws and ordinances for the graduation and leveling of

streets as they may judge necessary for the benefit of the

town." An ordinance appointed commissioners to grade cer-

tain streets, and provided that the level and graduation when

signed by the commissioners and returned to the corporation'

clerk, should forever hereafter bo the true graduation of the

streets, and be binding upon the corporation and all persons,

and be forever hereafter regarded in making improvement!

upon the streets. The plaintiff made improvements accord-
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ing to this grade, and afterwards the corporation by ordinance

directed the grade lowered, to plaintiff's injury. The bill for

an injunction was dismissed, the court holding that the power
to graduate given by the legislature was a continuing one, and

not exhausted by its first exercise, and the provision of the

ordinance was not in the nature of a compact, and therefore

not final and irrepealable. Similar powers have frequently
been held to be continuing like other legislative power?,
unless the contrary be indicated, by adjudications in many of

the states (Smith v. Washington, 20 How. [U. S.] 135
;

Macy v. Indianapolis, 17 Ind. 267
; Hoffman v. tit. Louis, 15

Mo. G57
;
Neio Haven v. Sargent, 38 Conn. 50).

The judgment of the court below should be affirmed.

VAN BRUNT, P. J., concurred.

Judgment affirmed.

BERNHARD FREUND, Appellant, against JOHN H. PATEN,

Respondent.

(Decided February 6th, 1882.)

Upon trial of an action where false representations were alleged by the

plaintiff to have been made by the defendant, such as would render the

debt sued on "a debt created by fraud," within U. S. R. S. 507, and

therefore not affected by the discharge of the defendant in bank-

ruptcy, set up by him as a defense, the jury were instructed

that if they should be in doubt whether the defendant made the

representations charged against him, or whether the defendant in-

tended to cheat and defraud plaintiff, they must give the defendant

the benefit of such doubt, and find a verdict in his favor. Held, that this

was error, for which a judgment for defendant should be reversed.

APPEAL from a judgment of the general term of the

Marine Court of the City of New York affirming a judgment
of that court entered upon the verdict of a jury and an order

denying a motion for a new trial.
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The action was brought upon two promissory notes made

by the defendant payable to the plaintiff or order. The

defendant's answer alleged the filing of his petition in bank-

ruptcy, after the making and delivery of the notes, and his

discharge from all claims provable against his estate on August

16th, 1878, which would include the notes in suit. The

plaintiff replied, alleging fraudulent representations of sol-

vency by the defendant when the goods were purchased and

the notes given for their price.

The jury rendered a verdict for the defendant, and a

motion by the plaintiff for a new trial upon the minutes was

denied. The judgment and order were affirmed by the

general term of the Marine Court
;
and from the decision

the plaintiff appealed to this court.

Abram Kling, for appellant. The rule of law as charged
has only application to criminal cases, and not to those of a

civil character, in which latter it becomes the duty of the

jury to find for the party in whose favor the evidence pre-

ponderates, independent of any doubt (Johnson v. Agricultural
Ins. Co., 13 Week. Dig. 144

; People v. Schryver, 42 N. Y.

1
;
Gordon v. Parmelee, 15 Gray, 413

;
Kane v. Hibernia Ins.

Co., 39 N. J. L. 697
;
Ford v. Chambers, 19 Cal. 143

;
Bradish

v. Bliss, 35 Vt. 326
;
Walker v. Wallace, 19 Mich. 57

;
Bessel

v. Wert, 35 Ind. 57
;

/Scott v. Home 2ns. Co., 1 Dillon, 105
;

People v. Wreden, 12 Eep. 682; People v. McCann, 16 N.

y. 58).

Charles Blandy, for respondent. The propositions charged
are strictly correct. The first is, regarding the representations,

and the latter is, regarding the intention not to pay. The

charge is nothing more than that the onus prdbandi was upon

plaintiff to prove both, and that he was bound to do so to the

satisfaction of the jury, otherwise he failed. It is true that

the term "
giving the benefit of the doubt "

is more aptly

applied to criminal cases
;
but is it error to charge in that

language in a civil action which is quasi criminal in its nature?

Every presumption is in favor of honesty and freedom from
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crime, and the proof should be as clear as in a criminal prose-

cution for the same crime (Paret v. Segall, 12 Week. Dig.

535; Clark v. Dibble, 1C Wend. 601
;
Woodbeck v. Setter, 6

Cow. 118; McKinley v. Robb, 20 Johns. 350; Hopkins v.

Smith, 3 Barb. 599
; Ally v. Rapalje, 1 Hill, 9). The leading

case in England on the question is Thurtell v. Beaumont (1

Bing. 339) ;
other cases holding the same are Chalmers v.

Shackell (6 Car. & P. 475) ;
Wilmot v. Harmer (8 Car. & P.

695) ; Neely v. Luck (Id. 532) ; Magee v. Mark (11 Ir. L. R.

N. S. 449) ;
and see Steph. Dig. Ev. 98. The same ruling

has been made in Pennsylvania (Steinman v. Me Williams, 6

Barr 170; Gorman v. Button, 32 Pa. St. 247); in Maine

(Thayer v. Boyle, 30 Me. 475
;
Butman v. Hobbs, 45 Me.

227) ;
in Illinois (McConnel v. Delaware, &c. Ins. Co., 18

111. 228
; Darling v. Banks, 14 111. 46) ;

in Tennessee (Coulter

v. Stuart, 2 Yerg. 225); in Indiana (Lenter v. McCowen, 8

Blackf. 495
; Bryket v. Nonehon, 7 Blackf. 83) ;

in Florida

(Schultz v. Pacific, &c. Ins. Co., 14 Fla. 73
;

S. C., 1 Ins.

L. Jour. [1872] 495) ;
in Missouri (Polston v. Lee, 54 Mo.

291): in Iowa (Ellis v. Lindley, 38 Iowa, 461
;
Fountain v.

West, 23 Iowa, 1) ;
in New Jersey (Kane v. Ilibernia, &c.

Ins. Co., 38 N. J. L. 441
;
S. C., 19 Am. R. 747

;
Berckman

v.' Berckman, 17 N. J. Eq. 453
; Taylor v. Morris, 22 N. J.

Eq. 606) ;
in Ohio (Strader v. Mulvane, 17 Ohio, 624

;
Lex-

ington, &c. Ins. Co. v. Paver, 16 Ohio St. 324) ;
in Wisconsin

(Freeman v. Freeman, 31 Wis. 235). See Chaffee v. United

States (18 Wall. 545); 7/$<? MoJdcr (21 Wall. 230); and 1

Greenl. Evid. 12th ed. 76, 65
;
Roscoe's Grim. Evid. 73

;
1

Deac. Dig. Grim. L. 459
;
1 Phil. Evid. 506

;
2 Russ. Crimes,

588
; Rex v. Watson (2 Stark. 116, 155) ; Lord MelmlUs Case,

(29 How. St. Tr. 376); United States v. Britton (2 Mas.

464) ;
2 Greenl. Evid. 13th ed. 368, 408.

The rules of evidence are the same in civil and criminal

cases. The character of the act to be proved, and not the

position of the party, determines the degree of proof to be re-

quired (Schultz v. Pacific, dec. Ins. Co., 14 Fla. 73
;
and see

Taylor Law of Evid. 7th Ed. 126).
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BEACH, J. Under the Bankruptcy Act (U. S. E. S. 507),

it is provided that " no debt created by the fraud of the bank-

rupt .... shall be discharged by proceedings in bankruptcy."
This issue was clearly raised by the plaintiff's reply, and even

without that pleading, he would have been entitled to prove it,

on the trial, in answer to the discharge, without any allegation,

in his complaint, it being no part of his cause of action, but an

affirmative defense to the promissory notes upon which he de-

clared (Aryall v. Jacobs, Court of Appeals, MSS. opinion).

Upon the trial the learned judge charged the jury, if they
should be in doubt whether the defendant made the represen.

tations charged against him, they must give the benefit of such

doubt to defendant and find a verdict in his favor. And fur-

ther, if the jury should be in doubt whether defendant intended

to cheat and defraud plaintiff, the benefit of such doubt must

be given to defendant, and a verdict found in his favor. To
these instructions exceptions were taken, and in my opinion
should be sustained.

In civil cases the jury should decide issues of fact accord-

ing to the weight of evidence, and it is sufficient if the evi-

dence on the whole agrees with and supports the hypothesis
which it is offered to prove. In criminal cases it must produce
a moral certainty of guilt and exclude any other reasonable

hypothesis (Stark. Evid., 813, 810
;
Johnson v. Agricultural

Ins. Co., 13 Week. Dig. 144
; People v. Schryver, 42

N. Y. 1). It is said in Starkie on Evidence, supra, that in

some contests as to civil rights a mere preponderance of evi-

dence inay be insufficient, where it falls short of fully disprov-

ing a legal right once admitted or established, or of rebutting

a presumption of law. Other exceptional cases are actions of

libel or slander wherein the charge is the commission of a

criminal offense. A plea of justification requires the same de-

gree of evidence as would be necessary to convict the plaintiff

in a criminal prosecution for the same offense (Townshend on

Libel, C74; Woodbeck v. Keller, 6 Cow. 118).

The instructions given the jury were plainly not in accord

with the legal rule, and more strongly marked by the omission

of the term " reasonable
"

in qualification of " doubt." The
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plaintiff's counsel, by excepting to the court's charge of legal

propositions, did all needful to present the question. Under
such circumstances counsel are not called upon to suggest
amendments or changes to the court, but may rely upon the

exception (Goldman v. Abraham, 10 Week. Dig. 108; Allis

v. Leonard, 58 N. Y. 291).

The judgment should be reversed and a new trial ordered,
with costs to abide the event.

VAN BRUNT, P. J. I concur in the result of the foregoing

opinion ;
but I do not concur in it so far as it seems to assume

that if the judge in the court below had used the words
" reasonable doubt "

his charge would have been correct. No
party to a civil action is bound to make out his case beyond a

reasonable doubt, unless in order to make out his case it is

necessary to prove a felony. An issue in a civil action is

made out when there is a preponderance of evidence in favor

of the party supporting the issue. If there are fewer doubts

in the minds of the jury upon that side of the case than upon
the other, then such party is entitled to a verdict because a

preponderance of evidence exists.

Judgment reversed .and new trial ordered, with costs to

abide event.

ADOLPH KESSLER, Appellant, against SOLOMON S. SONNEBORN,

Respondent.

(Decided February 6th, 1882.)

Plaintiff, being the family physician of L., and in attendance as such upon
the wife and children of L., not having been paid for the services so

rendered, and being unwilling to continue his services upon the credit of

L., stated to the defendant, a brother of L.'s wife, that he could not

afford to continue attending the family unless he was secure about his

pay. Thereupon the defendant told plaintiff to go on and charge the

services to him, and he would pay for them. Held, that the defendant

was liable to the plaintiff for services thereafter rendered by plaintiff in



384 COURT OF COMMON PLEAS.

Kessler v. Sonneborn.

attending the members of L.'s family, who were ill, although the arrange-
ment between the plaintiff and the defendant was made without the

knowledge of L. Such services having been rendered upon the credit of

the defendant, and not upon the credit of L., the defendant became
himself the debtor, and the Statute of Frauds did not apply.

APPEAL from a judgment of the general term of the Marine

Court of the City of New York affirming a judgment of that

court entered upon the verdict of a jury.

The facts are stated in the opinion.

Evarts, Souihmayd <& Choate, for appellant. It is a prin-

ciple beyond question that a promise by a third person to pay
a debt for which another is liable is void under the Statute of

Frauds, when the liability of the original debtor continues, and

the consideration moves only between the original debtor and

creditor (Mallory v. Grttlett, 21 N. Y. 412). This principle

does not, of course, apply to cases where the promise of the

third person is based upon some consideration moving to the

promisor (Nelson v. Boynton, 3 Mete. 396, 400) ;
or to those

cases where the promise for the benefit of the third person is

an original liability, there being no other liability to which it

can be collateral. But the conditions and circumstances under

which the alleged agreement or promise was made show that

it is covered by the principle above stated.

Mr. Leipziger had incurred a liability to the physician for

such services as the latter should render during the continu-

ance of the illness of the former's family; and without an

express understanding with the debtor by which his liability

was released, the physician would be able to maintain an action

for the services rendered during the entire illness (Hewitt v.

Wilcox, 1 Mete. 154). Nothing was said or done by which

Mr. Leipziger was released from his liability. There was an

implied contract, made when the physician was called in, that

Mr. Leipziger would pay the fair value of the services rendered

to his family. In making this contract, whether it be ex-

pressed or implied, the minds of the parties met, and to

modify or set it aside requires a further meeting of the minds

of the contracting parties ;
no intention or wish of one party,
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micotnmunicated to the other, can have this effect (Leake Dig.
Law of Contracts, 12

;
Browne v. Hare, 3 Hurlst. & N. 484

;

The Palo Alto, Davies, 343, 358).

Such a promise as is alleged to have been made by Mr.

Sonneborn is within the statute and void, it being a promise to

answer for the debt or default of another, the consideration

for the promise moving only to the original debtor, and the

original debt remaining (Leonard v. Vredenburgh, 8 Johns.

29
;
Barler v. Fox, 1 Stark. 270

;
Nelson v. Boynton, 3 Mete.

396
; Ilanford v. Iliggins, 1 Bosw. 441).

The claim for services rendered prior to the time of the

alleged promise is plainly void, and this makes the whole

claim invalid, under the principle (Loomis v. Newhall, 15

Pick. 159) that a promise not in writing, void as to a part by
force of the Statute of Frauds, is void in the whole.

Ferd. Kurzman, for respondent. The action is not upon
a guaranty, nor upon any verbal promise to answer for the

debt, default, or miscarriage of another.

The services after March 26th, 1879, were rendered for

the defendant, and at his request, and under his agreement to

pay for them. It was wholly immaterial that the services

were rendered to the defendant's sister and her children.

The credit was given to the defendant. The undertaking
of the defendant was original, and not collateral. The Statute

of Frauds has, therefore, no application (Brown v. Weber, 38

N. Y. 187; Booth v. Elghmie, 60 N. Y. 238).

VAN BRUNT, P. J. Prior to the 26th of March, 1879,

the plaintiff had been the family physician of a Mr. Leipziger.

In the latter part of 1878 the plaintiff was called in his

capacity of family physician to attend certain members of Mr.

Leipziger's family. He continued to attend them until on or

about the 26th of March, when the defendant Mr. Sonneborn,

a brother in-law of Mr. Leipziger, called at Dr. Kessler's office,

and in a conversation there had the defendant was told by the

plaintiff that he could not afford to go on and attend this

family unless he was secure about his pay. To that Mr.

VOL. X. 25
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Sonneborn's reply was " Doctor, I want you to go on in

this case : you do as you please, employ nurses if you like,

<io all you can for my poor sister and her children, and you

charge your bill for medical services to me, and I shall pay it."

The doctor then continued his services until the 6th of

May. His bill being unpaid he commenced this action to

recover for the services rendered subsequent to the 1st of

March. Upon the trial of the action all charge for services

prior to the 26th of March was waived, and a judgment was

rendered for the balance.

The objection raised by the appellant in this case is that

the promise of Mr. Sonneborn, if made, was within the Statute

of Frauds, and therefore void.

In order to determine this proposition, of course it is

necessary to consider as to whether Mr. Sonneborn's agreement
was an original undertaking, or whether Mr. Leipziger still

remained liable to the plaintiff for the services which were

subsequently rendered. It seems to be claimed by the defen-

dant that because Mr. Leipziger knew nothing of this arrange-

ment with Mr. Sonneborn, that therefore, he remained liable

for the services which were rendered by the plaintiff to him

by and with his consent
;
that the arrangement with Sonne-

born, if made as claimed upon the part of the plaintiff, in no

way released Mr. Leipziger or in any way changed or affected

the relation of Mr. Leipziger to the plaintiff in this action
;

and that he still remained liable, even if the agreement as

sworn to by the plaintiff was made between the parties to this

action.

As has already been suggested, the burden of the appellant's

argument seems to be that Leipziger's liability to pay for ser-

vices thereafter to be rendered to him could not in any way
be affected except by and with his consent. In the case of

Mrown v. Weber (38 K. Y. 187), the court lays down the rule

that to determine whether a contract is within the second clause

of section 2 of the Statute of Frauds it must be ascertained

whether the party sought to be charged entered into an inde-

pendent obligation of his own or whether the responsibility
so

made by him was contingent upon the act of another
;

if the
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former, the case is outside of the statute, if the latter, it is

within it.

Applying this rule to the facts of the case now under con-

sideration, it is apparent that a finding that Dr. Kessler re-

fused to render any further services upon the credit of Mr.

Leipziger is sustained by the evidence
;
as is likewise a finding

that Mr. Sonneborn, as an inducement for him to continue

those services, said that he would pay his bill therefor, and

that such promise related to the services which were thereafter

to be rendered, and that Dr. Kessler, relying upon that promise
and upon the faith and credit of the defendant Sonneborn

only, rendered the services which he did subsequent to the

26th of March, 1879.

It is true that this arrangement between Sonneborn and

Kessler was made without the knowledge of Leipziger, but

whether made with or without his knowledge, if those subse-

quent services were rendered upon the credit of Sonneborn

and not. upon the credit of Leipziger, in law, Leipziger was

discharged from the liability and Sonneborn became the debtor.

Under these circumstances the Statute of Frauds could not

apply, and the plaintiff in this action would have a right to re-

cover the value of those services notwithstanding the Statute

of Frauds.

In regard to the requests to charge, it would seem that the

judge was entirely correct in refusing the second request, bo-

cause the request was that it should be submitted to the jury
to determine whether Leipziger was liable for the services

which Dr. Kessler rendered subsequent to the 26th of March,
without any request calling their attention to the facts which

were necessary to be established in order to justify them

in finding such liability.

The charge of the judge, in answer to that proposition,

that if the agreement was as alleged by the plaintiff, Mr.

Leipziger was not liable for those services and the plaintiff

could in no event recover from him, seems to have been

entirely correct. The fact of his having placed the exemption
of Mr. Leipziger from liability upon the finding of the jury
that the plaintiff's statement of the conversation between him-
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self and Sonneborn was correct, involves the proposition that

if the jury did not find such to be the fact, Leipziger won Id

be liable. In his charge he had submitted that proposition

squarely, that if they believed the plaintiff, that his version

of the transaction was correct, the plaintiff was entitled to

recover
; if, however, they did not believe the plaintiff, then

the defendant was entitled to a verdict.

We can see no error in the trial of the cause, and the judg-
ment should be affirmed with costs.

BEACH, J., concurred.

Judgment affirmed, with costs.

LEWIS G. KNOWLES, Appellant, against CLARA C. TOONE,

Respondent.

(Decided February 6th, 1882.)

Where a promissory note is indorsed by a married woman, no intention to

charge her separate estate thereby being expressed in the indorsement or

in any contract made simultaneously therewith, statements subsequently
made by her in writing, that if the note is not paid by the maker, she

considers it incumbent on her to pay the same, and her private estate

bound therefor, although made to a purchaser of the note before the

purchase thereof by him, can not operate to bind her separate estate.

APPEAL from a judgment of this court entered on the

report of a referee.

The facts are stated in the opinion.

P. <& D. Mitchell, for appellant.

George 22. Teaman, for respondent.
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VAN BRUNT, P. J. This was an action brought upon a

promissory note dated April 22nd, 1875, for $1,100, payable
in six months, made by Laura V. Toone to Clara C. Toone,
and indorsed by her and William C. Toone, who brought it to

the plaintiff and tried to sell it. The plaintiff, before purchas-

ing the note and parting with his money, wrote out tho fol-

lowing questions and sent them to the defendant with the re-

quest that they should be answered
;
who did answer them in

her own handwriting as hereinafter indicated and sent them
back to the plaintiff :

"
1st. Is the note made by Laura V. Toone in favor of

yourself and indorsed by you, and now in William C. Tooue's

possession, his property to dispose of, and bonafide ?

"A. Yes.
" 2nd. If the same is not paid by the drawer, do you con-

sider it incumbent on yourself to pay the same, and private
estate bound therefor?

"A. I do.

" Where is your real estate owned in your name situated H

"A. Saratoga Springs.
" What is its value, less all incumbrances and debts you

dwe?

"Five thousand dollars."

And then follows a declaration in the following language:
"

I, Clara C. Toone, subscribe to the above answers of my
own free will and accord."

The complaint declares the fact to be that the defendant

was a married woman, and the judgment in the case was found-

ed upon this fact the referee to whom the case was referred

finding, that being a married woman the defendant did not by
the 'indorsement bind her separate estate the indorsement

being made entirely for the benefit of a third party.

The only ground upon which it is sought to secure a

recovery against the defendant is because of the answers to

the questions which were propounded to her by the plaintiff

before taking the note in suit.

The answers in question could not operate as an estoppel,

because, if the intention to charge the separate estate must be
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expressed in the contract of indorsement or a contract made

simultaneously therewith, the failure to secure such a charge

in writing cannot be cured by any subsequent representation.

The answers to the questions could not operate by way of

an amplification of the contract of indorsement and by way of

inserting therein the words suitable to make the indorsement

a charge upon her separate estate, because the questions and

answers were not intended for afly such purpose, and did not

contain any of the elements of a contract. The plaintiff had

the note : he knew precisely what the contract of indorsement

was : he knew or ought to have known that the plaintiff being
a married woman, by the indorsement in the way in which it

was made had not incurred any liability ;
and yet he asks her

what she considers the law upon the subject is, and she ex-

presses an opinion which is utterly at variance with the law as

expounded by the courts of this state, and that is the whole

purport of the question and answer in which the binding of the

respondent's private estate is spoken of.

Under these circumstances there seems to have been an

entire failure to comply witli the provisions of law in reference

to those particulars which are necessary to be observed, when

it is sought by an indorsement of a promissory note to charge
a married woman's separate estate.

The judgment must be affirmed, with costs.

BEACH, J., concurred.

i

Judgment affirmed, with costs.
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In the Matter of DAVID LEVY.

(Decided February 6th, 1882.)

The liability of the attorney for the plaintiff, to the amount of one hundred

dollars, for the costs of the defendant in an action where the defendant

is entitled to require security for costs, under sections 3268, 3278 of the

Code of Civil Procedure, may be enforced by an application for an order

requiring the attorney to pay that amount on account of such costs.

The denial on the ground of laches of a motion by the defendant to require

the plaintiff to give security for costs, does not affect the liability of the

plaintiff's attorney for the defendant's costs.

APPEAL from an order of this court requiring a plaintiff's

attorney to pay one hundred dollars on account of costs

recovered by the defendant.

The facts are stated in the opinion.
'

David Lery, appellant, in person.

James Armstrong, for respondents.

VAN BRUNT, P. J. In September, 1877, the appellant, as

attorney for 6ne Nanny Alexander, a resident of the state of

Georgia, commenced an action against Joseph Myers and

Solomon Marcus for damages for the conversion of plaintiffs

property. In August, 1878, a motion was made to compel
the plaintiff to file security for costs. This motion was denied

by the court at special term upon the ground of laches, and

an order was duly entered upon such decision of the court.

An order was subsequently made at a trial term of the court

dismissing the complaint in the action with costs, and a judg-
ment was subsequently docketed therein dismissing said com-

plaint, and for the recovery of the sum of $122.80, the costs

and disbursements therein. An execution was issued upon
said judgment against the property of the plaintiff, and being
returned unsatisfied a motion was made for an order requiring
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the appellant, as attorney for the plaintiff, to pay the sum of

$100 on account of the said costs, which motion was granted ;

and from the order thereupon entered this appeal is taken.

The appellant raises the question that the order made is er-

roneous, and not authorized by any law, because the only lia-

bility against the plaintiff's attorney existed against him in the

action brought by plaintiff's attorney ;
such costs can only be

enforced by execution in such action against the property of

the plaintiff's attorney ;
and the order made is an order which

if disobeyed would be punishable as for contempt, and impris-

onment would follow. In support of this point is cited the

case of Boyce v. Bates (8 How. Pr. 495). The order in ques-

tion is precisely in the form pointed out in that case and sus-

tained by the authorities therein mentioned
;
that case simply

deciding that as a means of enforcing such an order, an attach-

ment against the person should not be resorted to, but rather

an execution against the property.

In all the cases that I have been able to find, the making of

an order upon a motion of this description seems to have been

the practice pursued, and I know of no other way in which

the liability of an attorney for costs could be properly adjudi-

cated upon.
The next point raised by the appellant is that, Mr. Justice

DALY having refused to compel the plaintiff to file security

for costs, the liability of the attorney was terminated, because

that was an adjudication that under section 3268 of the Code

the defendants were not entitled to require security for costs.

It is to be remarked in considering this proposition that

the section making the attorney liable for costs in the cases

mentioned under section 3268, expressly provides when that

liability shall terminate, which is when security is given. The

section reads that the attorney shall be liable for costs until

security be given, and then proceeds that if the attorney does

not desire to run the risk of such a liability before commenc-

ing an action, he may file security. The language of the sec-

tion seems to be reasonably explicit, and the necessary inter-

pretation is. that, if an attorney commences an action where,

under the provisions of section 3268, the defendant might
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require security for costs, such attorney becomes liable for

such costs to the extent of $100 until security is filed
;
but any

laches upon the part of the defendant to procure the filing of

such security cannot release the attorney from such liability.

The objection that the papers are not entitled in the action

does not seem to be well taken, for the reason that they con-

tain a distinct reference to the action in respect to which the

proceeding is taken, and it does not appear from the record

that any objection of a like character was taken at the time

of the argument of the motion in the cause below.

We are of the opinion, therefore, that the order appealed
from must be affirmed, with $10 costs and disbursements.

J. F. DALY, J., concurred.

Order affirmed, with costs.

JAMES MC!VEE, Respondent, against RICHARD HECKSHER,

Appellant.

(Decided February 6th, 1882.)

Freight is not earned, under a bill of lading calling for the delivery, from
a canal boat, at a specified pier, of a cargo of coal "

alongside," if the

boat sinks with the cargo after arrival at such pier and notice thereof to

the cousjgnee, but before a reasonable time for him to take the coal from

the boat has elapsed.

APPEAL from a judgment of a district court in the City
of New York.

The facts are stated in the opinion.

YAN BRUNT, P. J. This was an action to recover freight

upon a cargo of coal, by the owner of a canal boat. The bill of

lading called for the delivery at Jackson Street, East River,
of a cargo of coal alongside.
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The vessel arrived alongside the pier, of which arrival, the

defendant, the consignee, had notice
;
but before he had an

opportunity to take the coal from the boat she sank.

Upon the trial of the case in the court below the court held

that, the boat having arrived alongside of the pier, the freight

was earned.

A very brief consideration of the contract of a carrier will

show such judgment to have been erroneous. The uniform

course of decisions upon this subject is that the obligation of

the carrier continues after the arrival at the point or place of

delivery until a reasonable time after such arrival in order to

allow the consignee to take possession of the goods. It is true

that no case can be found which entirely covers the one at bar,

but the principle has been established by a long series of de-

cisions, and is recognized in Angel on Carriers, section 315 et

al., as the principle which comprises all contracts of carriers.

Indeed no other rule could possibly prevail, because, if the con-

tention of the plaintiff is correct, if merchandise is to be deliv-

ered upon the wharf, then the carrier is absolved from his ob-

ligation as a carrier the moment the goods are upon the wharf,

notwithstanding the consignee or owner of the goods may not

have had the slightest opportunity to reduce them to possession.

The rule in such cases is universal, that the obligations of the

carrier do not cease until the consignee or owner has had no-

tice of arrival and a reasonable time in which to remove. In

the case at bar it is conceded from the record that the defend-

ant had no time within which to take the coal out of the boat

prior to the time when she sank. If the plaintiff's contention

is true, then in contracts of this description, freight would bo

earned even if the boat sank instantly upon her touching the

pier at which she was to deliver her cargo. No such rule as

that can possibly prevail without upsetting all the principles

which control contracts of carriers.

The case which was relied upon by the counsel for tho

appellants in 17 Barb. 184, expressly recognizes this rule.

There the boat lay at the place of destinr.tion ready to

deliver the cargo for several days before the happening of tho

incident; and the court there held that the owner, having had
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a reasonable time within which to remove the merchandise

after its arrival at the port of destination, the freight was

earned notwithstanding the subsequent loss of the cargo.
The term "

alongside
" involves no more than that the

freighter was not bound to deliver the cargo upon the wharf,
but that the consignee should take it from the boat himself.

The plaintiff in this action would have no greater right to

recover than if his contract required him to deliver the coal

upon the wharf, and he got it upon the wharf, but the owner

had no opportunity to retake possession of the coal before the

wharf sank and the coal was lost. In such a case it is perfect-

ly clear that freight would not be earned. And that it was the

understanding of the parties that the owner was to have a

reasonable time in which to take possession of the coal is evi-

denced by the bill of lading itself, because it provides that the

owner should have four days, exclusive of the day of reporting,

and exclusive of Sundays and holidays, within which to remove

that cargo demurrage not commencing until after such four

days shall have expired. It would appoar, therefore, that the

canal boat having sunk before the owner had an opportunity
to take possession and remove the coal from her, a right to

recover freight never became vested in the plaintiff.
- The judgment must therefore be reversed.

BEACH, J., concurred.

Judgment reversed.
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Mayor, &c. of N. Y. . Eisler.

THE MAYOR, ALDERMEN AND COMMONALTY OF THE CITY OF

NEW YORK, Respondent, against HENRY J. EISLER,

Appellant.

(Decided February 6th, 1882.)

A summons upon which the name of the plaintiff's attorney is printed, in-

stead of his written signature, is "subscribed
"
by him, within the mean-

ing of section 417 of the Code of Civil Procedure.

The requirement of section 1897 of the Code of Civil Procedure, that "in

an action to recover a penalty or forfeiture, given by a statute, if a copy
of the complaint is not delivered to the defendant with a copy of the

summons, a general reference to the statute must be indorsed upon the

copy of the summons so delivered," &c., extends to an action by the

corporation of the City of New York to recover a penalty for violation

of a corporation ordinance.

APPEAL from a judgment of a district court in the City of

New York.

The facts are stated in the opinion.

W. J. A. McGrath, for appellant.

William A. Boyd, for respondent.

VAN BRUNT, P. J. This is an appeal from a judgment
rendered in a district court upon an action brought by the

plaintiff against the defendant for violation of a corporation
ordinance. The objections raised by the defendant are

;

1st. That the summons was not subscribed by the attorney
for the plaintiff, his name being printed thereon

;
and

2nd. That the copy of the summons served on the defend-

ant did not comply with section 1897 of the Code of Civil

Procedure.

In respect to the first ground, it is sufficient to call atten-

tion to the case of Barnard v. Ileydrick (49 Barb. 62), in

which the whole subject is discussed by LOTT, J., all the cases
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reviewed, and the very sensible conclusion arrived at, that

the statute is complied with even though the summons be not

subscribed in the handwriting of the attorney, but that a prin-

ted signature issued by him is just as effectual upon him as

though he had subscribed the summons with his own name
and in his own hand.

The objection that the summons did not comply with sec-

tion 1897 of the Code seems to be well taken. The distinc-

tion which is attempted to be drawn between an " ordinance"

and a " statute" does not seem to be well founded.

It is true that the term " ordinance "
as usually employed ap-

plies to the legislative acts of municipal bodies, but they have

precisely the same authority of law as the statutes of a legis-

lature within the jurisdiction which has been confided to such

body, and the ordinary definition of an ordinance includes the

word "
statute.

" Acts of Congress have been styled "ordi-

nances
;

"
as for example the " ordinances of 1787 "

regulating
the government of Territories. It would seem, therefore, that

because the word " statute" is used in the section of the Code
referred to, it does not necessarily exclude its application
to a statute of a municipal corporation, which is equally an

ordinance. The reason of the rule applies, and the wording of

the section does not exclude it. The section is as follows :

"In an action to recover a penalty or forfeiture given by a stat-

ute, if a copy of the complaint is not delivered to the defend-

ant with a copy of the summons, a general reference to the

statute must be indorsed upon the copy of the summons so

delivered in the following form :
'

According to the pro-
visions of,' etc.

; adding such a description of the statute as will

identify it with convenient certainty, and also specifying the

section if penalties or forfeitures are given in different sections

thereof for different acts or omissions."

It is true that this section occurs in an article entitled,
" Ac-

tion by a private person for a penalty or forfeiture," and that

all the preceding sections of this article relate to such an action.

But it is to be observed that the fact that the action referred

to in those sections is for the benefit of or to be brought by some

person, is distinctly mentioned in each of the sections
;
and
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that sncli phraseology is dropped when the section in question

is reached
;
and it would seem, therefore, to have been the in-

tention to make the provisions of section 1897 general, espec-

ially as there is no reason which would apply to an action

brought by a private person which would not have equal force

when applied to an action brought by a state or municipal

corporation. The summons in the case at bar not complying
with this provision of the Code, must therefore be held to have

been irregular, and the justice should have dismissed the com-

plaint upon that ground.
It is not necessary that the ordinance should have been

printed verbatim upon the summons
;

all that the section re-

quires is such a reference to the ordinance of the City of New
York as would enable the party who was served with a sum-

mons to turn to the ordinance and determine for what offense

lie has been sued and what .penalty it is charged that he has

incurred.

The judgment must therefore be reversed with costs.

BEACH, J., concurred.

Judgment reversed, with costs.

EDWAED PKIAL, Appellant, against EDWARD ENTWISTLE,
et aL, Respondents.

(Decided February 6th, 1882.)

"By an agreement for the hiring of premises, the tenant was to take possess-

ion of them on the 15th of April, at a certain rental per year, the term to

expire on the 1st of May of the following year. He took possession on

April 15th, accordingly, and occupied and paid the rent until July of

that year, when he removed from the premises. Held, that, the agree-

ment being void by the Statute of Frauds, the tenant Was liable only

for tl)c use and occupation of the premises for the time he actually occu-

pied them; and that a tenancy from year to year was not to be implied

from his occupation under the circumstances.
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APPEAL from a judgment of a district court in the City

of New York.

The facts are stated in the opinion.

R. H. Charming, for appellant.

Robert W. Todd, for respondent.

VAN BKCXT, P. J. On the 10th of April, 1880, the

defendant, Entwistle, hired certain premises of the plaintiff

for one year from the 1st of May, 1880, he to take possession

on the 15th of April, and to pay rent from that time. The

defendant, Entwistle, did take possession on the 15th of April,

and paid the rent of the premises up to sometime in the month

of July, when he moved out
;
and this action was brought to

recover the balance of the rent which became due subsequent
to his removal and prior to the 1st of May, 1881. The evi-

dence in this case showed negotiations between the plaintiff

and defendant which terminated in a contract for the taking

possession of the premises on the loth of April, at a certain

rental per year, and an agreement for a term which should

expire on the 1st of May of the following year. At the close

of the plaintiff's case the objection was taken that the alleged
contract of letting was within the Statute of Frauds and

theefove void, and no recovery could be had for rent which

might fall due under that contract. The complaint was

dismissed upon this ground, and from the judgment rendered

theveon this appeal is taken.

It is somewhat difficult to harmonize the conflict in the

language of the decisions of the Court of Appeals in reference

to the question now before the court
;
but a consideration of

the facts which were before the court at the time of the

various decisions, seems to afford a reasonable solution of what

might be deemed at first glance an irreconcilable conflict.

In the case of Tltomas \. Kelson (69 X. Y. 118), the court

held distinctly that under a. verbal lease, for more than a year,

and therefore void under the Statute of Frauds, the defendant
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is only liable for use and occupation, and cannot be compelled

by virtue of the lease to pay for a longer period than he actu-

ally occupies. In that case the question was presented squarely,

and the decision to which I. have referred was announced.

In the cases of Iteeder v. Sayre (70 N. Y. 181), Lauyhran
v. Smith (75 N. Y. 205), a different rule seems to be enunci-

ated, as the court in those cases stated that although an agree-

ment by parol for a longer period than a year is void under

the Statute of Frauds, yet if the party goes into possession

under such agreement, the occupancy enures as a tenancy

from year to year, and the agreement regulates the relations of

the parties and determines their rights and duties in all things

consistent with a yearly tenancy. And in support of this

position, in one of those cases, the learned judge writing the

opinion alludes to the fact that it is a well settled principle of

law, where a party holds over after the expiration of his

term and is permitted so to do by the landlord, without any
new agreement in regard to such occupancy, the law implies a

contract between the parties for another year upon the same

terms and conditions as were contained in the lease which had

expired ;
and it is this principle which was applied to the facts

of those cases, and upon which they were decided. In each

of those cases the parol agreement had been for a number of

years, and the tenant had gone into possession, had remained

in possession one or two years, and then continued the occupa-
tion

;
and the court held that, under those circumstances,

although the original letting was void under the Statute of

Frauds, the occupation enured as a tenancy from year to year,

the terms and conditions of which were to be determined by
the original letting a very different state of facts from those

which appeared in the case of Thomas v. Nelson, above

referred to. In the cases of Reeder v. Sayre and Lauyhran v.

Smith, there had been a. continuous occupation from year to

year which had been recognized and acted upon between the

parties, and the relation of landlord and tenant had thereby
been established upon certain terms and conditions, which

were recognized by the parties and acted upon by them. The

holding over, therefore, after the termination of any one year,
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under the rule of law to which attention has been called,

would imply a new contract for a new year upon the same

terms and conditions as the occupancy had been permitted for

the year before
;
and the tenancy would, therefore, become a

tenancy from year to year. This view of the case entirely

harmonizes the decisions above referred to, and in no way con-

ilicts with or ignores the provisions of the statute, which would

be the result if the interpretation which is sought to be placed

upon the cases of Reeder v. Sayre and Lavghran v. Smith

should prevail.

It evidently was not the intention of the Court of Appeals
in those decisions to repeal the statute, but to apply a well

recognized principle of law in reference to tenants holding
over after expiration of term, to the facts of those particular

cases, which are entirely different from the actual facts

presented in the testimony in the case at bar.

The judgment should therefore be affirmed, with costs.

J. F. DALY, J., concurred.

Judgment affirmed, with costs.

DANIEL S. RIDDLE, Respondent, against HENEY A. CEAM,

Appellant.

(Decided February Gth, 1882.)

In an action for fees of a referee appointed to take the examination of a

judgment debtor in proceedings supplementary to execution, the plaintiff

cannot recover upon a quantum meruit, as the compensation of such a

referee is fixed by statute ; and evidence that the examination disclosed

that the debtor had property or means to pay the judgment is therefore

inadmissible.

APPEAL from a judgment of the general term of the

Marine Court of the City of New York affirming a judgment
cf that court entered upon the verdict of a jury.

VOT,. X. 26
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The facts are stated in the opinion.

11. S. Cram, for appellant.

Daniel S. Riddle, respondent, in person.

VAN BRUNT, P. J. This is an action to recover referee's

fees by a referee appointed in supplemental proceedings:.

The defenses were a denial that the plaintiff ever rendered

any services to the defendant, and the Statute of Limitations.

The plaintiff in his complaint alleged the value of the services

to be a certain sum, and this was denied by the answer.

The evidence shows that the defendant in this action was

an assignee of the judgment upon which the supplemental

proceedings were had, that he was cognizant of the reference,

and that lie appeared before the referee and urged that it

should proceed ;
and it was also testified by one of the wit-

nesses, Girding, that the defendant knew of the reference and

approved of it. This was more than was necessary to establish

a liability upon the part of the defendant for the fees which

lie had incurred upon that reference. It was urged upon the

part of the appellant that, the reference never having been

terminated, no cause of action accrued. It would seem that

a complete answer to this objection is presented by the evi-

dence of the fact that the proceedings were suspended and

that the -judgment upon which the proceedings were founded

was paid in full to the defendant, and the judgment satisfied.

Several exceptions to the introduction of testimony were

taken, some of which seem to be well founded. It is true

that the plaintiff alleged a quantum tncruit. and that the

answer denied it, but the theory upon which the plaintiff

based his recovery was the compensation fixed by the statute,

nnd had nothing to do whatever with the nature of the

services, or with their value, but simply depended upon their

rendition.

Under such circumstances the evidence in regard to the

nature of tho services and their value seems to 1 have been

entirely immaterial. The plaintiff in this action had no right

to raise tho issue of a quantum ineruit, and although it was
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denied by the answer, that did not authorize him to introduce

proof upon that issue when the only amount which he could

recover was that which the statute had fixed as compensation
for such services. Therefore, the question contained in the

12th interrogatory propounded to the witness Girding as

follows :

" State whether or not, if you know, the examination

of Van Valkenberg disclosed property or showed that he had

means to pay the judgment upon which the proceedings had

been based ?
" was clearly improper, particularly when we con-

sider the nature of the answer, which was as follows :
" The

examination of Van Yalkenberg disclosed that he had a large

amount of money, and it was in consequence of that fact that

the judgment was paid."

This testimony may have influenced the jury in determin-

ing the question as to whether Mr. Riddle had been employed

by Mr. Cram or Mr. Girding, which was a very material issue

in the case as presented by the evidence.

We think, therefore, that the admission of that evidence

being erroneous under the theory of the plaintiff's action, the

judgment must be reversed and a new trial ordered, with

costs to abide the event.

BEACH, J., concurred.

Judgment reversed and new trial ordered, with costs to

abide event.

HARMON B. WHITBECK, Appellant, against PETEE KEHR
et aL, Respondents.

(Decided February 6th, 1882.)

Where the facts stated in a complaint may constitute either a cause of ac-

tion for conversion or a cause of action upon contract, but are alleged as

a single cause of action, only, and no motion to have such two causes of

action separately staled is made before the trial, the court should not,

upon the trial, compel the plaintiff to elect between them.
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APPEAL from a judgment of the general term of the

Marine Court of the City of New York affirming a judgment
of that court entered upon a dismissal of a complaint, and

affirming an order requiring the plaintiff to elect between

causes of action stated in the complaint.

The facts are stated in the opinion.

Charles Reinhardt, for appellant.

E. II. Benn, for respondent Kehr.

Lawrence & Waekner^ for respondent Stauf.

VAN BKTJNT, P. J. This is an appeal by the plaintiff from

an affirmance by the Marine Court of a judgment rendered in

favor of the defendants by direction of the court, dismissing
the complaint after a trial before the court and a jury ;

and

also from the affirmance of the order made on the trial compel-

ling the plaintiff to elect upon which of the causes of action set

forth in the complaint he would rely. Upon the trial of the

action the defendants' coiinsel moved that the plaintiff be

compelled to elect on which cause of action he would rely.

The court held that he must so elect, to which decision the

plaintiff excepted.
The complaint in the action contains a statement of facts

in reference to a transaction which occurred between the par-

ties to the action. It is true that upon all the facts stated one

could make out an action for a conversion or an action upon
contract. There are no words alleging a conversion contained

in the complaint, but there are statements of fact from which

a conversion might be inferred. All these allegations are set

forth as a single cause of action
; they are not separately stated,

and the complaint contains no indication that the pleader

supposed that he was alleging more than one cause of action.

Under these circumstances we cannot see what power the

court had to compel the plaintiff upon the trial to make any

election in reference to what he deemed his cause of action to
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be. If the defendants were of the opinion that the complaint
contained two causes of action, their motion should have been

at the special term or chambers of the court, to have had

such causes of action separately stated, and then the question
could have been squarely presented as to whether a good cause

of action was set out upon either of the grounds relied upon.
Then the question could also have been determined as to

whether two causes of action were improperly united, which

was the ground of the first motion which the defendants made
to dismiss at the trial of this cause. If the plaintiff claimed

that there was but one cause of action set out in the complaint,

then a motion should have been made upon the part of the

defendants, to have stricken out from the complaint those

allegations which were not pertinent to the cause of action

relied upon by the plaintiff. In this action no such motion

was made, no separation of the allegations in the complaint
was ever insisted upon, and the plaintiff, upon a simple narra-

tion of certain facts from which two causes of action of a

different nature might be spelled out, was compelled, upon the

trial, without his attention ever having been called to the subject

before, to determine precisely which cause of action he would

pursue.
It seems to us that until the causes of action were separated,

the allegations of the one taken out and separated from the

allegations of the other, so that it could be determined upon an

inspection of the complaint what allegations belonged to one

cause of action and what allegations to another, the plaintiff

could not be called upon to elect at the trial whether he would

pursue one or the other.

We are of the opinion, therefore, that the court erred in

compelling the plaintiff to characterize the cause of action

which his complaint contained, and that the judgment thereon

must be reversed and a new trial ordered, with costs to abide

the event.

BEACH, J., concurred.

Judgment reversed and new trial ordered, with costs to

abide event.
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Stuebing v. Marshall.

ANNIE STUBBING, as Administratrix of the Estate of ANTONIE

STUBBING, Deceased, Appellant, against JESSE A. MAR-
SHALL et al., Respondents.

(Decided February 6th, 1882.)

A release, given by the father of a deceased minor child, whose death was
caused by negligence, to the parties liable therefor, is a bar to an action

against them by the personal representative of the child under L. 1847,

c. 450, where the father alone would be entitled to the proceeds of the

claim for damages, for which an action is given by that statute.

APPEAL from a judgment of tins court entered upon find-

ings by a judge at a trial without a jury.

On May 8th, 1878, Antonie Stuebing, a minor daughter
of Charles and Annie Stuebing, was run over by one of de-

fendants' line of stages, and died from the injuries.

On May 10th, the father, by a written instrument, in con-

sideration of one hundred dollars, released and discharged the

defendants from all and every claim he had against them,

arising from the death of his child.

On the same day the plaintiff was appointed administratrix

and as such, in June following, brought this action, claiming
to recover five thousand dollars damages.

The action was tried before the court without a jury, upon
the issue raised by the release, and judgment rendered for the

defendants. From the judgment the plaintiff appealed.

Henry Wehle^ for appellant. The cause of action arose on

the appointment of the administratrix (L. 1847, c. 450; L.

1870, c. 78). The father, as mere cestui que trust, could not

release the claim in this action
;

it being a debt due by the

person through whose negligence death ensues to the legal rep-

resentatives of the deceased (Yertore v. Wiswall, 16 How.

Pr. 12
;
Dolt v. Wiswall, 15 How. Pr. 128), the cestui qu*

trust cannot release, convoy, or in any way or manner alienate

the trust estate (Rathbone v. Hooney, 58 N. Y. 463).
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The release does not affect the claim in this action. The

father had valid claims against defendants, as father, which

he could release. He was entitled to the infant's services

during the two days during which she lingered (ford v.

Monroe, 20 Wend. 210
;
McGovern v. Ne"w York Central,

&G. R. R. Co., 67 N. Y. 420
;
see Hyatt v. Adams, 16 Mich.

180). lie was entitled to reimbursement of his outlays for

medicines and funeral expenses (Pack v. Mayor, 3 N. Y. 489).

The release does not in terms discharge the claim to which

the legal representative would become entitled, nor any claim

the father would be entitled to receive at the hands of the

legal representatives. It cannot be assumed that the father

intended to release the claim in this action. There is no

proof to sustain this assumption. On the contrary, it is ex-

tremely probable that the father had no knowledge of the

right to this claim, and that the parties made their agreement
without any reference to this claim.

A valid claim existing in favor of the father, as such, the

release being silent as to a claim in any other capacity, the court

must infer that the parties intended to release that claim only.

Even if the release contains general words discharging the de-

fendants " from every claim from the beginning of the world

,to the day of the date,
1 '

these general words must yield to the

clear intention of the parties (Connecticut Fire Ins. Co. \.

Erie R. R. Co., 73 K Y. 399
;
Rich v. Lord, 18 Pick. 322

;

Lyman v. Clark, 9 Mass. 234
; Wiggens v. Norton, R. M.

Charlt. 15
;
Gimlle v. Smith, 7 Ind. G27; Taylor v. Homer-

sham, 4 M. & S. 423
;
L'mdo v. Lindo, 1 Beav. 496

;
Eaton

v. Boston R. R. Co., 12 Am. R. 147
;

Ilallett v. Collins, 10

How. U. S. 174). And a release, although in terms including
all claims, will not be construed to include those held by the

grantor in autre droit, or such as were not at the time known
to him (Wiggens v. Norton, R. M. Charlt. 15; Li/all v.

Edwcrds, 6 II. <fc IS". 337
; Reading R. R. Co. v. Jackson, 1

Watts & Serg. 327).

If the administratix can maintain the action, the fact that

the proceeds would naturally go to a next of kin who has

executed a release cannot interfere with the right of action
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(See Whitford v. Panama R. R. Co., 23 K Y. 467). The

release lias no greater force than a recovery by the father,

under his common law right of action, for the loss of services

of his child during her life time would have had (Ib. / Schlicht-

ing v. Wintgen, 25 Hun, 626).

JZarnest G. Stcdman, for respondents. The release is a

good and sufficient defense, if executed by the proper party ;

for the right of action was complete at the time of its execu-

tion. The father was the proper party to execute the release
;

lie was the only next of kin, and, as such, was entitled to the

whole recovery (3 K. S. 6th ed. 105, 90, subd. 7). The

damages recovered form no part of the assets of the estate,

but are the exclusive property of the husband, wridow and

next of kin, so that a release, executed by either of them, is

valid without the signature of the legal representative ( Yer-

tore v. Wiswall, 16 How. Pr. 12
; Quin v. Moore, 15 N. Y.

436
;
Dickens v. New York Central R. R. Co., 23 K Y. 159).

The administratrix then is only acting as the trustee or agent
of the father, who has already received full satisfaction from

defendants for the loss of his child, and has given his release

accordingly.

BEACH, J. [After stating the facts as above.] The con-

clusion of the learned justice below is, in my opinion,
correct. The claim created by statute, arose when the child

died, and prior to the settlement with the father (L. 1847,
c. 450). It was enforceable by the personal representative,
but its existence in no way depended upon the appointment
of an administrator. In law the claim belonged to whomso-
ever would be entitled to its proceeds. This was the father,
and he gave release. Had the child legally settled all claims,
and thereafter died from the effects of the injury, the plaintiff
could not have sustained an action (Dibble v. New York &
Erie R. R. Co., 25 Barb. 183). She having power to

release any claim possible to arise under the statute, from her

death, the release given by the person entitled to the proceeds
after it had accrued, is quite as effectual. These proceeds
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would belong to the father, less expenses of administration

and collection, and could at any any time be, by him, legally

assigned, and being assignable, could as readily be settled

for, and the right of action from which they were to result,

discharged and released (Quin v. Moore, 15 1ST. Y. 432.)

The judgment should be affirmed with costs.

VAN BRUNT, P. J., concurred.

Judgment affirmed, with costs.

JEREMIAH CROWLEY, Appellant, against THE ROYAL
EXCHANGE SHIPPING- COMPANY (LIMITED), Respondent.

(Decided April 3d, 1882.)

Where the facts are undisputed and the law certain, the service of a sum-

mons and complaint may be vacated, on motion, for want of jurisdic-

tion of the action, without compelling the defendant to raise the objec-
tion by demurrer or answer.

APPEAL from an order of this court vacating the service

of a summons and complaint.

The action was brought against a foreign corporation, to

recover damages for a personal injury to plaintiff, committed

out of the state. Upon the hearing it appeared that the

plaintiff was a non-resident of the state, and the motion to

set aside the service of the summons and complaint was

granted. From the order entered thereon the plaintiff ap-

pealed.

Edward E. McCarthy, for appellant.

Butler, Stillman & Ilubbard, for respondents.

J. F. DALY, J. This court had no jurisdiction of the

action. A late decision of the Supreme Court, general term
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of the first department, holds, that the objection, if the want

of jurisdiction appear on the face of the complaint, should be

taken by demurrer, otherwise by answer
;
and that the question

of jurisdiction should not be tried upon affidavits (Johnson v.

Adams Tobacco Co., 14 Hun, 89). "Where a question of fact

arises upon the motion raising an issue as to jurisdiction, the

case cited is good authority for denying the application, and

leaving the defendant to his answer
;
but where the facts are

undisputed and the law certain, the order asked for should be

granted, as in Cumberland Coal Co. v. Sherman (8 Abb. Pr.

243), affirmed at general term in this district.

BEACH, J., concurred.

Order affirmed, with $10 costs and disbursements.

PATRICK McKENNA, Respondent, against HELENA M.

EDMUNDSTONE, Impleaded, &c., Appellant.

(Decided April 3rd, 1882.)

The Mechanics' Lien Law of 1875 (L. 1875, c. 379), applicable to the City of

New York, being a local and special act, is not repealed by implication

by the general act of 1880 (L. 1880, c. 486), on the same subject, apply-

ing to all the cities of the state except the City of Buffalo.
*

APPEAL from an order of this court denying a motion to

discharge a mechanics' lien.

The plaintiff having filed a mechanics' lien against property

of the defendant, this motion was made by the defendant to

discharge the lien upon executing and filing a bond for that

purpose, pursuant to the lien act of 1875 (L. 1875, c. 370, IS,

subd. 4). The motion was denied on the ground that the

general lien act of 1880 (L. 1880, c. 486) did not authorize the

application. From the order denying her motion the defen-

dant appealed.
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J. F. DALY, J. The act of 1880 (L. 1880, c. 486), applies

to all the cities of the state save the city of Buffalo, which is

expressly excepted, and contains provisions for discharging liens

filed under it, but there is no provision such as is contained

in the lien act of 1875, applicable exclusively to the city of

New York, permitting the discharge of the lien upon the

owner executing and filing a bond. It is claimed by the

appellant, that the statute of 1880 is a general act and does not

repeal the statute of 1875, which is a special enactment for the

city of New York, according to the familiar rule that a special

and local act will not be deemed repealed by implication iu

consequence of the passage of a general law covering the sub-

ject ( WhippU v. Christian, 80 N. Y. 523
;
In re, The Ever-

greens, 47 N. Y. 210
;
Bowen v. Lease, 5 Hill, 225

; Village

of Gloversville v. Howell, 70 N. Y. 287 \ln re, Delaware, &c.

Canal Co., 69 N. Y. 209
;
Van Denlurgh v. Village of

Grcenbush, 66 N. Y. 1
;
Matter of Commrs of Central Park,

50 N. Y. 493).

The cases of Whipple v. Christian, and Van Denbttrgh
v. Village of Greenbush, were decisions upon questions arise

eing upon successive mechanics' lien acts in other parts of th

state, and the expressions contained in the opinions are broad

enough to warrant all that appellant claims, although the

decision in each case was put upon an additional ground that

rendered discussion of the point here involved unnecessary.
As all the judges concurred in the opinions delivered by
EARL. J., in the second case, and all but he (he not voting)

concurred in the opinion of DANFORTH, J., in the first case, we
have a satisfactory statement of the views of the court on this

subject. It is said that a general act concerning the acquiring
and enforcing of mechanics' liens does not repeal, by implica-

tion, a prior local statute embracing the same subject. Under

this construction the statute of 1875, applicable to the city of

New York only, would be in force notwithstanding the general

act of 1880, and the court had power to grant the motion.

VAN BRUNT, P. J., concurred.

Order reversed, without costs.



412 COURT OF COMMON PLEAS.

Denison v. Ford.

THEODOEE W. DENISON, Jr., Plaintiff, against ROBERT T. FORD,
Defendant.

(Decided April 3rd, 1882.)

In an action against a landlord for eviction of his tenant from the demised

premises, the tenant cannot recover as damages profits which he would

have made if he had not been disturbed in his occupancy.

EXCEPTIONS taken at a trial term of this court, ordered to

be heard in the first instance at the general term.

The facts are stated in the opinion.

B. Wright, for plaintiff.

Thos. E. Stewart, for defendant.

VAN HOESEN, J. When this case was here on a former

occasion (see 7 Daly, 384), the court said that as the landlord

virtually evicted the tenant, the measure of damages recover-

able by the tenant was the difference between the rent reserved

and the value of the premises, together with rent which he

had paid in advance, deducting for the period that he was

actually in the beneficial enjoyment of the demised premises.
That rule of damages was applied in a case strongly resembling

this, the case oiMack r. Patchin (42 N. Y. 167). In Lock v.

furze, a late case, decided upon great consideration by the

Exchequer Chamber (L. R. 1 C. P. 441), the court said,
"

if

the covenantor makes himself actor in ousting his grantee, ho

becomes liable for the value of the estate he was instrumental

in taking away." So again, Taylor, in the seventh edition of

his Landlord and Tenant, section 317, says,
"

it is now held that

in an action for the breach of a covenant for quiet enjoyment,
the measure of damages is the value of the unexpired term

less the unpaid rent."

These authorities would seem to leave no doubt as to tho

rule, but the learned counsel for the plaintiff thinks otherwise,
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and lias made an elaborate argument to show that the evicted

tenant is also entitled to recover, as damages, the profits which

he would have made if he had not been disturbed in his occu-

pancy. Although the case was not cited by the learned coun-

sel, there is one decision in his favor, but it is not one that

lias been, or ever will be, followed. In Shaw v. Hoffman (25

Mich. 103), the tenant was evicted from a barn used as a sale

and boarding stable
;
on July llth, and on the 21st of the Jan-

uary following, he brought suit, claiming as items of damage,
loss of profits that he would have made from boarding the

horses of third persons, and also his loss from boarding his

own horses at another stable, where he was compelled to pay
two dollars per week for each horse more than he could have

kept them for in the barn from which he had been ousted by
his landlord. Ch. J. CHEISTIANCY, in delivering the opinion of

the court, said, without citing any authority or discussing the

question, that the loss of profits was a proper element of dam-

ages, inasmuch as the evidence showed that it was a proximate
and natural consequence of the acts complained of. But, as if

afraid of the doctrine he had laid down, he added, that these

profits must be " for the proper length of time." What the

proper length of time was, or how it was to be ascertained, he

did not state. If the horses had been converted, instead of the

barn, the landlord would, upon the principle of that case, have

been liable for the profits they would have earned for the

former owner " in a proper length of time." There is no

such rule in the case of a conversion of personal property, and

it has been repeatedly held that where a leasehold is converted

or destroyed by the act of the lessor, the damages are to be

estimated by the rule that obtains where personal property has

been converted (Mack v. Patchin, 42 JST. Y. 172).

There are cases of interruption of business in which, for

the purpose of ascertaining the extent of the interference, and

he seriousness of the injury, the plaintiff has been permitted
to prove the amount of the business that he did before the

interruption occurred, the profit that was made upon the busi-

ness, and then the amount of business done after the interrup-

tion. To this class of cases Schile v. Brockhahua (80 N. Y.
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620) belongs. There was no eviction, but simply an interrup-

tion of the plaintiff's business by the tearing down of a party

wall, and the plaintiff was allowed to prove how great his loss

was by showing the usual profits of his business before the

wall was interfered with, and the diminution of receipts that

followed such interference. There is no case of recognized

authority which holds that profits as profits are recoverable in

an action for the breach of a covenant for quiet enjoyment.
In actions of trespass, generally, where proof of profits is re-

ceived, it is not because those profits are the measure of dama-

ges, but it is for the purpose of enabling the jury to arrive at

the extent of the loss which the defendant's wrongful act lias

inflicted. Thus, in the case of Marquart v. Lafarge (5 Duer,

555), the landlord wrongfully bricked up the entrance to his

tenant's saloon, converted his goods, and destroyed his business.

The court said,
"

it was competent to prove in some manner

the nature and extent of the injury, and the value of the busi-

ness was a proper subject of estimate by the jury. It may be

that a calculation of possible or probable profits, in view of the

ordinary uncertainties of business, would not be allowable, but

general testimony to the value of the business, though not

specific enough to form a very clear guide to the value of the

good-will, unless it were followed by other proof, was, in its

nature, competent."
In this case, instead of bringing suit for a breach of the

covenant for quiet enjoyment, the plaintiff has attempted to

steal a march upon his adversary by suing for the ruin and

destruction of his business, hoping that the rule of damages
in the action of trespass might prove more profitable to him

than the rule which prevails in an action of covenant. But

there is nothing in the evidence to support a charge of fraud

or of trespass. The case is simply one in which the defend-

ant, finding that his hope of establishing a new market was

doomed to disappointment, did his best to retrieve his loss by

turning the building to a more profitable use. In doing this,

IIP closed some of the doors of the market, and furnished so

little Jiglit that the plaintiff could not advantageously carry

on his trade; and in view of all the facts we held, when the
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case was here before, that enough had been done to constitute

an eviction. The result was that the defendant was liable on

his covenant for quiet enjoyment, and in an action on that

covenant the rule of damages is, as I have already said, too

well settled to be called in question. The evidence shows

nothing more than an eviction, and any injury that has

resulted to the plaintiff's business is traceable to that, and to

that alone. Upon the evidence, there is not the slightest

reason for supposing that the defendant intended any injury
to the plaintifFs business, that he committed any trespass,

except in a technical sense, or that the plaintiff sustained any
other damage than such as was effected by the breach of the

covenant for quiet enjoj'ment. It would be a great hardship
to tolerate a practice through which a mere covenantor may,

by the contrivance of the pleader, be metamorphosed into a

trespasser, and punished accordingly.

In actions ex contractu, the rule respecting the allowance

of profits is thus stated by Mayne, Treatise on Damages, 2nd

ed. 27: "In cases where the profit to be made by the bargain

.is the thing purchased, the amount of that profit is strictly

the measure of damages. But where the thing purchased is

a specific article, and not the right to make a profit, the

measure of damages will be the value of that article, or the

difference between the contract price and that for which it

could be purchased elsewhere." Here the thing purchased
was a specific thing the privilege of occupying stand JS

r
o. 46.

It was not the right to a profit that was purchased, and hence

the profits are not the measure of damages. I am aware that

this is only re-stating in other words the rule already said to

be applicable to this case, but I repeat it because I think Mr.

Mayne has clearly and forcibly summarized it.

Treating this as an action for a breach of covenant, the

only inquiry beforcrus is, whether the judge erred in exclud-

ing some testimony offered by the plaintiff. Where an article

lias no market value, testimony may be received of facts

from which the jury may draw their conclusion as to its

value, but where it has a market value, it is not permissible to

attempt to prove its intrinsic value by testimony as to the
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uses to which it may be applied, and as to the profits likely

to accrue from such uses. The market value is the best

evidence of its actual value, and must be proved, unless it be

shown that such proof is not to be had. Most of the testi-

mony offered by the plaintiff was intended to show that large

profits could be made at this stand, and by those profits the

plaintiff sought to have the jury measure the value of the

stand. It is undoubtedly true that the value of a place of

business depends principally upon the profits that may be

gained there
;
but it is also true that the value of the place is

a fact, and the very fact that it is the object of courts to elicit,

and that an inquiry as to the profits is only a means of arriving
at that fact. As the plaintiff made no attempt to show the

actual value of the stand, or to show that it had no market

value, I think the judge was right in excluding the testimony
offered as to the profits made at the stand in April and May.
As to the ruling that the plaintiff did not show himself

competent to testify as to the value of the lease of the stall, I

am not prepared to say the judge erred. His knowledge,

gained by inquiries at some other markets, did not necessarily

qualify him to speak as to the value of stands at this market,
where the business was poor at the start, and never became

good.

Upon the whole, I think there was no error in the rulings

at the trial, and that the plaintiff should have judgment for

the amount named by the judge at the trial.

The plaintiff's exceptions should be overruled.

J. F. DALY and BEACH, JJ., concurred.

Exceptions overruled, and judgment ordered for plaintiff.
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Dempsey v. Mayor, &c. of N. Y.

LAVINIA C. II. DEMPSEY, Appellant, against THE MAYOR,
ALDERMEN AND COMMONALTY OF THE CITY OF NEW YORK,

Respondent.

(Decided April 3rd, 1882.)

Upon trial of an action against a city to recover damages for a personal

injury sustained by the plaintiff from a fall upon a sidewalk of a street

in the city alleged to have been at the time dangerously covered with

snow and ice, specific questions may properly be submitted to the jury
as to the condition of the sidewalk when the plaintiff fell, and the time

it had then remained in its alleged dangerous condition; and the special

findings upon such questions, if inconsistent with the general verdict,

must control the latter.

In such a case, the setting aside of a general verdict for the plaintiff, and

directing a verdict for the defendant upon the special findings, being, at

most, erroneous in point of form, is not ground for reversal of a judg-
ment for the defendant entered thereupon.

APPEAL from a judgment of this court entered upon a ver-

dict of a jury directed by the court, and from an order deny-

ing a motion for a new trial.

,The action was brought to recover damages for injuries

received by the plaintiff by falling on the sidewalk of Spring

Street, in the City of New York, on Friday, January 17th,

1870. The sidewalk was at the time covered with snow and

ice. On the Sunday preceding there had been a snow fall,

and another on Wednesday, ending on Thursday afternoon.

At the trial the court submitted to the jury specific ques-

tions, which were answered, and a general verdict found for

the plaintiff ;
but because of the special findings the court set

aside the verdict, and directed a verdict for the defendant.

The plaintiff moved to set aside this verdict and for a new trial,

which was denied, and judgment for the defendant was en-

tered on the verdict. From the judgment and the order

denying her motion for a new trial, the plaintiff appealed.

John II. V. Arnold, for appellant.

VOL. X. 27
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Wm. C. Whitney, D. J. Dean, and E. II. Lacombe, for

respondent.

BEACH, J. [After stating the facts as above.] The sub-

mission of specific questions to the jury on the trial was emi-

nently proper. In actions of this class it tends to avoid ver-

dicts resulting from sympathy or compromise, by directing the

attention of jurors to precise questions of fact, leaving the ap-

plication of legal principles with the court.

Where the special findings and general verdict are incon-

sistent, the former must control, and judgment be rendered

accordingly (Code Civ. Pro. 1188).

The learned counsel for the appellant claims the action of

the court erroneous in setting aside the general verdict for

plaintiff, and directing a verdict in defendants' favor. This, at

most, was an error of form, and was disregarded by the court

in United States Trust Company v. Harris (15 Super. Ct. 75),

although the setting aside of the general verdict was con-

demned. There would seem to be no difference in result be-

tween so doing and permitting it to stand with judgment
ordered for the defendants. The record is not thereby mate-

rially changed.
The direction to find specially upon questions of fact rests

in the discretion of the court, and an exception thereto is not

available, unless the case be one where such proceeding is not

authorized by the statute.

The first question related to the condition of the sidewalk

where the accident happened. The jury found that foot pas-

sengers, by the exercise of ordinary care, could pass over the

place in safety. This was equivalent to finding it to have

been in a condition sufficiently safe for passage, to relieve the

defendant from legal liability. The general verdict for the

plaintiff was inconsistent with this special finding. The for-

mer upheld the caution of the plaintiff, and the latter may not

bo adverse to her upon that point. But although the evi-

dence might show her to have been sufficiently careful, still,

in answering the question, the jury settled a fact relative to
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the condition of the sidewalk legally conclusive in defen-

dants' faver.

No actual notice of the dangerous condition of the walk

was shown to have been given to the public authorities. It

was incumbent, therefore, upon the plaintiff to prove the

place to have been in such condition for sufficient time to

establish constructive notice. In this respect the submission

of specific questions was a safeguard to the correct application

of the law, while within the province of the jury to find the

facts bearing upon the point. When these facts were thus

settled, there remained but questions of law. In Todd v. The

City of Troy (61 N. Y. 506), there was evidence tending to

show the existence of the ice extending across the sidewalk of

a much traveled street for the several days prior to the acci-

dent. The verdict in plaintiff's favor was upheld. But if,

notwithstanding the verdict, the obstruction had appeared by
clear proof to have existed but four hours, I am constrained to

think the ultimate result would have been different upon

appeal. In the case at bar, the jury found the accumulation

of ice and snow had not remained in its then condition for

more than twelve hours prior to the accident. In my opinion,

under this finding, it was right for the court below to hold,

as, matter of law, that no constructive notice to the public
authorities resulted. Such notice is a legal inference from

established facts (Birdsall v. Russell, 29 N. Y. 220).

The exception at folio 29 was not well taken. The length
of time the ice and snow appeared to have been there was not

a subject upon which the witness could properly give an

opinion. It was for the jury to pass upon, enlightened by any

description of the obstruction witnesses might give.

The action of the court had no effect upon the right of the

plaintiff to move for a new trial upon the ground of insufficient

damages. Had the general verdict been allowed to stand, and

judgment directed for the defendant, the suggested proceeding
could not have been taken, nor does it seem possible the jury
could have been influenced in estimating the plaintiffs dam-

ages by the specific questions.

The more rational supposition is that the verdict was the
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outcome of those feelings of sympathy which, however cred-

itable, under most circumstances, often produce injustice, if

exercised by jurors when performing their important duties.

The judgment and order should be affirmed, with

costs.

J. F. DALY, J., concurred.

Judgment and order affirmed, with costs.

JOHN F. HIGGINS, Respondent, against JOHN CALLAHAN et al.,

Jmpleaded, &c., Appellants.

(Decided April 3rd, 1882.)

After judgment against the defendant in an action, a motion was made by
him and his sureties in a bond for the limits given by him in the action,

that the judgment be satisfied of record, which motion was granted by
the special term. From this order of the special term the plaintiffs in

the action appealed. Held, that the general term, on reversing the order,

might impose the costs of the appeal upon all the parties making the

motion, although the defendant's sureties were not parties to the action;

that such costs should be adjusted by the clerk upon notice; and that, as

no process is provided for collecting costs on a motion made after judg-

ment, an action for their recovery might be maintained.

APPEAL from a decision of the general term of the Marine

Court of the City of New York reversing a judgment of that

court upon a" demurrer to a complaint and overruling the

demurrer.
i

The action was brought by plaintiff, who was the assignee of

Albert G. Woodruff and others, composing the firm of Wood-

ruff, Morris & Co., to recover the sum of $55.37, the amount of

costs upon an appeal in the Marine Court, from an order made

in an action brought by said firm against Daniel McGnire.

A judgment had been recovered against Daniel McGuire

by said firm, and a motion after judgment was made by Daniel
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McGuire and by John Callahan and Thomas McGwire, who
were his swreties on a limit bond given by him in said action,

to have the said judgment satisfied of record. Their motion

was granted ;
but the plaintiffs in the action appealed to the

general term of the Marine Court, which reversed the order

appealed from, and denied the motion to mark the judgment
satisfied, and ordered the parties making the motion to pay
costs and disbursements, which were directed to be taxed by
the clerk. The costs were duly taxed on notice at $55.37, and

demand thereof made and payment refused. The cause of

action for the recovery of that sum was assigned to this plaint-

iff, who brought this action in the Marine Court. The defend-

ants interposed a demurrer that the complaint did not set

forth facts sufficient to constitute a cause of action. The

special term of the Marine Court gave judgment sustaining
the demurrer. Plaintiff appealed, and the general term of the

court reversed the judgment of the special term, and gave

judgment on the demurrer in favor of plaintiff, with leave to

defendants to answer over in six days, in default of which, final

judgment was directed. Defendants did not avail themselves

of the leave granted and final judgment was entered. From
that judgment the defendants appealed to this court.

i George G. DicTcson, for appellants.

John Brooks Leavitt, for respondent.

J. F. DALY, J. [After stating the facts as above.] The

plaintiff's cause of action is based upon the order of the general
term of the Marine Court awarding costs against all these

defendants and directing taxation by the clerk. The questions
raised by the demurrer are: 1. The authority of the general
term to impose costs upon two of these defendants, Callahan

and Thomas McGuire, who were parties to the motion before

the court but not parties to the action, they being merely
sureties of the defendant therein and joining with him in a

motion to have the judgment marked satisfied. 2. The au-

thority of the general term to direct such costs to be taxed by
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the clerk. 3. The right to bring action for such costs even if

regularly awarded.

The costs awarded by the general term of the Marine Court

were upon appeal from an order granting a motion made by
Thomas McGuire and John Caliahan, joining with Daniel Mc-

Guire, the defendant in the action. The two former had sub-

mitted themselves to the judgment of the court in applying
for relief in a matter in which they had an interest. They were

before the court to sustain the order they had obtained at spe-

cial term. The costs on appeal from the order were in the

discretion of the court (Code Civ. Pro. 3239), and might
therefore be imposed upon any party to the application then

before the court. This section does not limit the power to im-

pose costs on such of the litigants as are strictly parties to the

action in which the application is made, but gives the appellate

tribunal the fullest discretion.

When costs are in the discretion of the court, the decision

must specify which party is entitled to costs, but the costs must

be taxed by the clerk (Code Civ. Pro. 3262). This section

may be construed to cover the case before us. On an appeal,

the amount of costs is uncertain, because " the reasonable ex-

penses of printing the papers for a hearing" are to be included

in such costs (Code Civ. Pro. 3256). and the amount to be

allowed for such reasonable expenses is to be ascertained on

proofs and should be adjusted by the clerk on proper notice.

This practice was strictly followed here. The general term, in

reversing the order obtained by the defendants, satisfying the

judgment against Daniel McGuire, awarded costs to the appel

lants, the plaintiffs in that judgment, and against the respond-

ents Callahan, Thomas McGuire and Daniel McGuire, and

directed the clerk to tax such costs. This was done on notice,

and the amount adjusted by the clerk at $55.37. We cannot

say that this included more than $10 on reversal of the order,

and necessary disbursements for printing ;
if it did, the respond-

ents on that appeal had their remedy to review the taxation if

it were incorrect as to amount, but they made no motion in

respect of it.

Those costs were awarded on a motion made after judgment,
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and no process is provided for collecting them. The parties

entitled had therefore an action (MoDougoM v. Richardson^ 3

Hill, 558). This authority will not, at this day, be questioned
No subsequent case cited by appellants is in conflict with it, and

the Code of Civil Procedure is silent as to the mode of collect-

ing costs awarded in a summary motion made after judgment.
The demurrer to the complaint was not well taken, and

the general term of the Marine Court properly overruled it

and ordered judgment in favor of plaintiff on his appeal from

the judgment against him. The final judgment of the

Marine Court entered by direction of the general term is

appealable to this court. The last point taken by appellants,

that this is an appeal from an order, is therefore not well taken.

Their notice of appeal states that they appeal from the judg-
ment and the order.

The judgment and order should be affirmed, with costs.

VAN BEUNT, P. J., concurred

Judgment and order affirmed, with costs.

MARY ELIZA HYNES et al.. Respondents, against KATE Mc-

DEKMOTT et al., Appellants.

(Decided April 3d, 1882.)

Upon a question of the validity of a marriage and the legitimacy of chil-

dren, any presumption in which a jury may indulge for the purpose of

arriving at a verdict in favor of such marriage and legitimacy, if founded

upon any evidence whatever, will be sustained by the court.

Upon the trial of such an issue, the jury found, in answer to questions

specially submitted to them, that the parties to the alleged marriage, in

England, entered into an agreement to be then and from thenceforward

man and wife, and that they did thenceforward cohabit together as man

and wife; that the man was, at the time, a citizen of the state of New

York, temporarily sojourning in England, and that the agreement was

made with the bonn fide intention of the parties to contract a valid mar-

riage according to the laws of the state of New York, and to return to

that state and reside there as husband and wife; that afterwards, ia
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France, they entered into an agreement by which they consented to

take each other then and there as man and wife; that they thenceforward,

in France and in England, cohabited together as man and wife; that two

children thereafter born to the woman, during the lifetime of the man,
were his children; and the jury found, generally, in favor of the validity

of the marriage. Held, that as there was evidence of the facts specially

found, isufficient to furnish a foundation for the presumption of mar-

riage and legitimacy, such presumption was not overcome by proof of

facts showing that the connection between the parties had been illicit in

its origin ;
and showing, or tending strongly to show, that the name

borne by the woman, previous to her connection with the man, had been

given by her, in registering, as required by law, the births of the children

in question at London, as the family name of the children and their

parents; that subsequent to the alleged contracts of marriage, she, with,

his knowledge and approval, had opened a bank account for herself in

such former name; that checks had been drawn by him to her order in

the same name and paid to her; and that she had signed, also in the

same name, a lease of a house occupied by them as a residence: and,

therefore, the verdict would not be set aside as against the weight of

evidence.

Held, further, that the law of marriage in France, in the absence of evi-;

dence as to what it in fact was, must be presumed to be the same as the

common law, or the civil law, or the law of the state of New York
;
and

as the agreement found by the jury to have been entered into between

the parties in France constituted a valid marriage under any one of these

laws, it must be held by the courts of this state to be a valid marriage.

The question in dispute on the trial of an action being whether the plaint-

iffs were the wife and children of II., deceased, a witness who had testified

that she knew them and had visited them, being asked whom she saw at

the time of her visit, answered, that she saw H. "and his wife, and his

child," &c. Held, that a motion to strike out the Avords "and his wife

and his child," was properly denied, as those words were merely descrip-

tive of the persons, and the witness was not to be understood as

intending to testify, of her own knowledge, that such persons were the

wife and child of II.

In actions involving the issue of marriage, evidence of the conduct of the

parties toward each other is admissible, as such conduct is frequently

the very foundation of the reputation of marriage.

APPEAL from a judgment of this court entered upon the

verdict of a jury and from an order denying a motion for a

new trial.

William R. Hyncs, a resident of New York, was accustomed

to spend considerable time in Europe. In the spring of 1871,

while at the Laugham Hotel, London, he made the acquaint-
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ance of the plaintiff Mrs. Hynes (who was a British subject),
and an intimacy sprang up between them. In May, 1871, she

was living in lodgings at 199 Cleveland street, London, being
then pregnant by Hynes, and on the night of the Derby day
in that month he visited her, desiring to remain with her, and

she refused, complaining that he had not kept a promise of

marriage that he had made to her. Mr. Hynes said that lie

did not believe in the marriage ceremony, but that if she

would promise to be true and faithful to him he would con-

sider her his wife, and thereupon in the presence of witnesses

he gave her a ring and she took the ring, and he stayed there

that night. Shortly after this, in June, 187J, Mr. and Mrs.

Hynes went to Paris and stayed there some time, during the

season, where they had a residence together on the Place

Madeleine. In the Autumn before the birth of the eldest of

the infant plaintiffs, who was born in December, 1871, they re-

turned to England and continuously lived together, he holding
her out to the world as his wife, and during this cohabitation

two children were born, the one in December, 1871, and the

younger in 1873. In 1874 Mr. Hynes died. Thereupon the

defendants, his sisters, took possession of his estate, consisting

of several pieces of real property in the city of New York,
and the plaintiffs, Mrs Hynes and the two children, brought
an action in ejectment as the widow and heirs at law of Mr.

Hynes. Special questions were submitted to the jury, to which

answers were made, and a general verdict was rendered in

favor of the plaintiffs. From the judgment for the plaintiffs

entered upon this verdict the defendants appealed.

John Hallock Drake, for appellants. The verdict is

against the clear preponderance of evidence, and on the appeal

from the order denying the motion for a new trial, it is the

duty of the court to set the same aside and grant such new

trial (Macy v. Wheeler, 30 N. Y. 237
; Courtney v. Baker,

60 N. Y. 6; Boos v. World Mutual Life Ins. Co., 64 ]S
T

. Y.

242). The judge erred in charging the jury that the marriage

claimed to have been contracted was what is called a common

law marriage. The presence of a priest or clergyman is
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absolutely necessary to the validity of a common law marriage

(Reg. v. Millis, 10 Clark & F. 534
;
Beamish v. Beamish, 9

H. L. Cas. 274). The common law of this state is the common
law of England : and the statutes of the state of New York~

7

have no force or effect outside of the state (Davis v. Davis, 1

Abb. N. C. 140; Van Voorhis v. Brintnall, 86 N. Y. 18).

The pretended ceremony in England was not a marriage. ]t

was void by the laws of England, and the lex loci contractus

must determine the status of the parties (1 Bishop Marriage
and Divorce, 335; Story Conflict of Laws, 79-81;

Dairymple v. Dalrymple, 2 Hagg. 54
;
Scrimshire v. Scrim-

shire, Id. 395
; Connolly v. Connolly, 2 Eng. L. fe Eq. 570

;

Herbert v. Herbert, 2 Hagg. 271
;
Stevenson v. Greely, 17 13.

Monr. [Ky.] 193
; Medway v. Needham, 16 Mass. 157

;
West

Cambridge v. Lexington, 18 Mass. [1 Pick.] 506
;
Putnam v.

Putnam, 25 Mass. [8 Pick.] 433
;
Matter of Webb, 1 Tucker,

373
;
Van Voorhis v. Brintnall, 86 N. Y. 18).

Joseph II, Choate and William II. Secor, for respondents.

The jury having found specifically that the parties contrac-

ted a marriage in France, that finding, if there was evidence to

sustain it, must end the case in the plaintiffs' favor. It was

not only permissible, but peremptory upon the jury to find

such a marriage from the facts as presented to them. The

law presumes everything in favor of the legitimacy of children,

and it is a very powerful and overwhelming presumption

(Fenton v. Reed, 4 Johns. 52
;
The Breadalbane Case, L. II.,

1 Sc. App. 182). Even without the special finding of the

marriage in France, the general verdict in the plaintiffs' favor

establishes their case upon an impregnable basis. The pre-

sumption in favor of legitimacy is so strong and absolute that

in order to defeat it the party claiming illegitimacy must

negative every possibility.

The marriage acts of Great Britain declaring all marriages

void unless solemnized in the places and according to the

formal observances prescribed by those acts, do not apply to

an American citizon whose domicil and residence is in New

York, and who marries while temporarily sojourning in
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England, intending not to remain there, but to remove with

his wife to America as his permanent home, and if in snch a

case the marriage is valid according to the law of New York,
it must be sustained by our courts. There is no reason why
the United States should accord to the English Marriage Act

any greater extra-territorial force, or any more effect to impair
the marriage of its domiciled citizens there sojourning tempor-

arily, than the policy and la\vs of England accord in the like

cases to foreign local statutes as affecting the marriage of Eng-
lish subjects under similar circumstances; and the English
authorities have uniformly recognized the validity of mar-

riages contracted by British subjects in foreign countries in

accordance with the law of the domicil under similar circum-

stances (finding v. Smith, 2 Ilagg. 390; Ilarford v. Morris,
Id. 423

;
Middleton v. Janverin, Id. 437

;
Latour v. Teesdale,

8 Taunt. 830). The French authorities go even further

(Duchesne, Du Manage ; Savigny, VIII. 381). The law of

America recognizes the validity of marriages of American

citizens temporarily sojourning abroad, which are valid by the

law of the domicil, even when they disregard provisions

of the lex loci contractus (Story Conflict of Laws, 113;

"Wharton, Conflict of Laws, 170, 180, citing Simonton v.

Wallace, 2 Swaby & Tr. 67
; Friedburg, 127, 150, and Remold

Schmid, Die Ilerrschaft der Gesetze, &c., 79
;

1 Wharton

Evidence, 100, S3; Hutchins v. Kimmell, 31 Mich. 133;

Newbury v. Brunswick, 2 Vt. 151
;
Brower v. Bowers, 1

Abb. App. Dec. 214
; Loring v. Thorndike, 5 Allen [Mass.]

257
;
Davis v. Davis, 1 Abb. N. C. 140).

VAN BRUNT, P. J. [After stating the facts as above.]

In the foregoing statement of the case, it has not been

attempted to call attention to all the grounds which were liti-

gated during the progress of the trial, nor to give any more

than a general statement of the evidence upon which the jury
based their special findings :

(1) That there was a common law marriage in Cleveland

Street, London, between the plaintiff Mary Eliza Hynes and

William R. Hynes, on the last Wednesday of May, 1871.
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(2) That the parties thenceforward cohabited together as

man and wife.

(3) That William R. Hynes at the time of said marriage

agreement was a citizen of the state of New York temporarily

sojourning in London.

(4) That the agreement was made with the bonafide inten-

tion of the parties to contract a valid marriage according to

the laws of the state of New York, and to return to said

state and reside there as husband and wife.

(5) That the said parties while in France entered into an

agreement by which they consented to take each other then

and there as man and wife.

(6) That the parties thenceforward in France and England
cohabited together as man and wife.

(7) That each of the infant plaintiffs was the child of the

said William R. Hynes.
The evidence offered upon the part of the defendants

might, if any other issue than that of legitimacy was involved,

call upon the court to set aside the verdict as against the

evidence. The fact that the connection was illicit in its

origin ;
the fact that the Registry of Births contains reasonably

clear proof that Mrs. Hynes registered these children as the

children of one William Saunders, and in the one case gave

Mary Saunders and in the other E. Saunders as the mother,
within the time limited by the British statute

;
the fact that

subsequently to each of these alleged marriages a bank account

was opened by Mrs. Hynes in the name of Elizabeth Saunders,
with the knowledge and apparent approbation of Mr. Hynes;
the fact of Mr. Hynes drawing checks to the order of Elizabeth

Saunders or E. Saunders
;
the fact of Mrs. Hynes signing the

lease for the premises in Leverton Street, London, which she

occupied in 1872, in the name of Elizabeth Saunders (which
it is true she denied, but which an inspection of the papers
and the circumstances seem to establish) ;

would seem to

indicate with reasonable certainty that neither Mrs. Hynes nor

Mr. Hynes was of the opinion that the marriage relation

existed between them
;
and as these occurrences all took place

after the sojourn in Paris, they appear to negative any pre-
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sumption which might be drawn that a contract of marriage
had been entered into during their residence in that city.

But in view of the fact that the law seems to have been

settled that every presumption is in favor of marriage and of

legitimacy (the extent of which presumption will presently be

considered), notwithstanding this preponderance of evidence,

the court should not set aside the verdict of the jury.

The first case which is to be found reported in this state is

the case of Fenton v. Reed (4 Johns. 51). The question involved

in that case turned upon the proof of a marriage between

William Reed and Elizabeth Reed. In the year 1785 Eliza-

beth Reed was the lawful wife of one John Guest. Some-

time in that year, Guest left the state for foreign parts, and

continued absent until sometime in the year 1792
;
and it was

reported and generally believed that he had died in foreign

parts. The plaintiff, Elizabeth Reed, in 1792, married William

Reed, and subsequently to the marriage, Guest returned to this

state, and continued to reside therein until June, 1800, when

he died. He did not object to the connection between

the plaintiff and Reed, but said that he had no claim upon

her, and never interfered to disturb the harmony between

them.

After the death of Guest, the plaintiff continued to

cohabit with Reed until his (Reed's) death in September,

1806, and sustained a good reputation in society, but no

solemnization of marriage was proved to have taken place

between the plaintiff and Reed subsequently to the death of

Guest. Upon these, facts the court held that the plaintiff

was the widow of William Reed, upon the theory that there

existed strong circumstances from which a marriage subse-

quent to the death of Guest might be presumed, the parties

having cohabited together as husband and wife, and under

the reputation and standing that they were such, from 1800 to

1806, when Reed died, and the wife during this time having
sustained a good character in society. It was held that a jury
would have been warranted, under the circumstances of this

case, in inferring an actual marriage. The court seems to

have laid considerable stress in the decision of that casj upon
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the fact that the cohabitation in its inception was with a

matrimonial intent.

In the case of Jackson v. Claw (18 Johns. 3i5), the pre-

sumption in favor of matrimony was also adhered to. In the

case of Hose v. Clark (8 Paige, 574), the doctrine of presump-
tion was carried further than in either of the preceding cases.

About 1790, Abigail Roberts married Jonas Frink at Floosie,

and after living together a short time they separated. Some
time afterwards Frink married another woman and removed

with her to the state of Massachusetts, and continued to reside

with her there several years, and had children by her. Frink

subsequently came back to Hoosic, and was in the poor-house
there. He was in the city of Troy in 1830, and was taken to

the House of Industry, where he died on the 24th of October

of that year. Some ten years after Mrs. Abigail Roberts and

her husband Frink had parted, she was living with J. Owens
r.s his housekeeper. She was there married to S. Thurston,
who left her the next day, and never after claimed her as his

wife. She afterwards continued to live with Owens as his

wife, and passed by his name until his death in March, 1826.

Two or three years after Owens' death, she was married to a

man by the name of Rose, and she and Rose resided and co-

habited together as husband and wife until the death of Rose

in January, 1838. Both of them sustained fair characters dur-

ing that time, and Rose frequently, after the death of Frink,

recognized her as his wife. Upon these facts the surrogate
decided that the marriage to Rose during the life of Frink was

void, but that the facts and circumstances proved were suffi-

cient to warrant the inference of an actual marriage subsequent
to the death of Frink, the first husband. The learned court,

in its opinion, says
" that an actual marriage may be inferred

in ordinary cases from cohabitation, acknowledgments of

the parties, &c., as well as by positive proof of the fact, there

can be no room to doubt, and the only doubt in this case arises

from the prove of the fact that the matrimonial cohabitation

between these parties commenced previous to the death of the

iirst husband under a contract of marriage which was absolutely
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void previous to the Revised Statutes, although neither may
Lave known at that time that Frink was still living.

"
It appears, however, from decisions in our own courts, as

well as in England, that a subsequent marriage may be inferred

from acts of recognition, continued matrimonial cohabitation,

and general reputation, even where the parties originally came

together under a void contract of marriage." The court in

this case also relied upon the fact that the inception of the in-

tercourse was matrimonial in its character, and that the parties

always sustained a good reputation after the removal of the

disability preventing the contraction of a valid marriage.
In the case of Clayton v. Wardell (4 N. Y. 230), the

question was whether the mother of Catharine Ann Clayton
at the time of her intermarriage with George Messerve was

in fact the wife of Richard Schenck. The following facts

appeared : that Schenck, being the reputed father of a child

with which Sarah Maria Youngs, the mother of Mrs. Clayton,

had become pregnant, was, on the 22nd of November, 1822,

arrested as such putative father, under the provisions of the

bastardy act, and entered into the usual recognizance to

answer to the charge, and that no further proceedings were

ever had thereon
;

that in the early part of May, 1823,

Sarah Maria was delivered of a child, which lived about

eleven months, and then died; that after the birth of the

child, and while it lived,- Schenck, for some part of the

time at least, cohabited with Sarah Maria, who lived with her

mother
;
that it was understood among the relatives and friends

of Schenck, that they were married, and Sarah Maria was

received by them as his wife, and the child as his child
;
that

very soon after the death of the child, a early at least as the

summer following, Schenck ceased to cohabit with Sarah

Maria, and in June, 1825, an instrument was executed between

them, in which they are described as husband and wife, and

by which they mutually agreed to a separation. The principal

witnesses relied upon to establish the marriage were Mrs.

King and Ida Schenck, both sisters of Schenck. The other

testimony on the same side was chiefly upon the question of

reputation. Mrs. King and Ida Schenck lived together.
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The former testified that she first heard of the marriage oil

her brother at the funeral of another brother, which was on

the 22nd of February, 1823
;
that when the child was two or

three months old, her brother and his wife came to her house

and brought the child with them. This was the first time

she had seen her brother's wife, and until then she did

not know that her brother lived with Sarah Maria at her

mother's. It did not appear that Schenck ever paid any-

thing for the board of himself or his wife, or that he ever in

any way contributed to her support. On the contrary, it was

proved that as well after the birth of the child as before, the

alleged wife supported herself by making segars ;
that when

the child was a few weeks old, Mrs. List, the mothers sister,

took the child to church and had it christened
;
and that when

it died her husband paid its funeral expenses. Two sisters of

Sarah Maria, and John Watson and his wife, also relatives of

the family, all testified that they never heard her called any
other name than that of Youngs before her marriage with

Messerve. This marriage took place within a month of the

time when the articles of separation were alleged to have been

executed. She was married by the name of Sarah Maria

Youngs.
From the foregoing facts and circumstances the question

was whether a legal presumption of a marriage between

Schenck and Sarah Maria Youngs was warranted ? The

court, relying upon the rule laid down by Lord ELDON in the

case of Cunningham v. Cunningham (2 Dow. P. C. 482),

that when the connection is at first notoriously illicit, the

presumption in favor of the legality of the connection is

rebutted by the fact that it was at first illicit
;
the presump-

tion being that having been illicit in its origin it was likely to

continue so
;
and that if it was subsequently changed, there

should be some evidence to show when or how the change
from concubinage to marriage took place ;

and invoking this

rule, it was held that no marriage was established under the

circumstances stated to have taken place between Schenck

and Sarah Maria Youngs.
In the case of CavjoUe v. Fcrrie (23 N. Y. 90), the
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question involved was whether Jean P. Ferrie was the legiti-

mate son of one Jeanne Du Lux, by one Valentin Ferrie, or

whether he was her natural son by said Ferrie. Jeanne Du Lux,

whose original name was Jeanne Icard, was a native of Pau, a

city in the south of France, where she was born in 1777.

She was the daughter of John Icard and of Magdalen Ri-

viere, people of humble condition, residing at Pau. Her
father died when she was about eight years old, anil her

mother afterwards went to live at Biert. a small village in the

department of L'Arriege, and Jeanne, at a later period, went

to service as a domestic in a. family at Massat, a neighboring

village. From thence, about the year 1798, she went to St.

Girons, a city in the same department, and became a servant of

one Anere, a merchant. Here she formed an intimacy with

Valentin Ferrie, the son of Balthazar Ferrie, a tanner, and

the next door neighbor of Auere, the result of which was

that she was likely to become a mother. The father of Val-

entin objected to his marrying her, as he was desirous of doing,
on account of the inequality of their social condition, the fam-

ily of Ferrie being small proprietors, and the friends of Jeanne

being poor, and herself a domestic servant. Shortly before

her confinement, she left Anere's for a house in the outskirts

of the city, where she lived with Ferrie, and where she gave
birth to the respondent, on the 30th June, 1800. Prior to this,

an entry had been made in a register of publications of mar-

riage in the archives of the mayoralty of St. Girons, pursuant
to the requirements of the French law, dated May 4th, 1800,

whereby Valentin Ferrie and Jeanne Icard declared their

intentions to execute the acte of their marriage on the 20th

of the current month, at 10 o'clock in the morning, before the

president of the municipal administration of the canton of Sr.

Girons. In the margin of this entry there was written the

French word neant (null or nothing) in a large hand, from

which a line was drawn diagonally across the entry, which was

crossed by another similar line. The ink of this marginal en-

try, and of the lines, was yellow and faded, and so far as could

be judged, the writing was of the same date with the original

record. The person who had the custody of the records at

VOL. X. 28
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the time was dead. The certificate of the mayor of St. Girons

was produced, to the effect that no entry of any civil act of

marriage of Valentin Ferrie and Jeanne Icard could be found

in the archives of the city, though the book containing entries

of that character, embracing the time of the birth of the re-

ppondent, existed there. Similar evidence was given in respect

to the neighboring communes in which Jeanne Icard was

shown, at any time, to have lived. But in the baptismal re-

cords of the parish church of St. Girons, an entry was found

in the following words :

" Year 1800. Balthazar Pierre Ferrie, son of Valentin

and of Jeanne -

Icard,was born and baptised the thirtieth of June,

eighteen hundred. Godfather Balthazar Ferrie, Godmother,
Kose Ferrie. In proof of this, Baque, Cure of Ledor"

Upon the death-bed of Jeanne Du Lux she declared that

filie had been married in France during the revolution, and

that the respondent was her sole heir, and would take all she

left. From these facts the court held that it was proper to

assume that there was a marriage celebrated between Valentin

and Jeanne, eitherJM2P verlta de presenti or before some proper

officer, in fulfillment of their declared public intention, great

stress being laid by the court in its opinion, upon the fact, that,

although the commencement of the intercourse was illicit,

the circumstances showed a subsequent matrimonial intent,

laying down as the rule, that the presumption that an inter-

course illicit in its origin continued to be of that character may
be repelled by a contrary presumption in favor of marriage
and of the legitimacy of offspring, although the circumstances

fail to show when or how the change from concubinage to

matrimony took place, a conclusion exactly opposite to that

arrived at in the case of Clayton v. Wardell.

It will be seen by reference to these cases in this state,

and to others which it is not necessary to cite, to what an ex-

tent the doctrine of presumption in favor of marriage and

legitimacy has been carried. In the case of O'Gara v. JEisen-

lokr (38 N. Y. 296), the .extent to which such presumptions
have been indulged in was severely criticised in the follow-

ing language :



NEW YORK APRIL, 18S2. 435

Hynes v. McDermott.

"Presumptions of this kind require to be made with cau-

tion, and no one can look through the adjudged cases on this

subject without being convinced that the legitimate limits of

presumption have too frequently been overlooked. There are

many cases in the books which cannot be considered as law,

and which are condemned by the best commentators (Best

on Presumptions of Law and Fact, 46
;
31 Law Library ]ST. S.

47).
"
It has been well and truly said by Mr. Gresley in his valu-

able treatise on equity evidence, while considering this sub-

ject, that the power of directing the jury to what length they

might venture, has often been stretched beyond due limits by
the judges, for in cases of hardship, they have urged juries to

presume facts which were manifestly incredible (Gresley 's Eq.
Ev. 272, 273) ;

and such are the cases of Rex v. Fouring (2

Barn. & Aid. 386), and Wilkinson v. Payne (4 Term, 468),

both of which have been severely criticised
;
and EYRE, Ch.

B.
,
characterized the latter case as one of '

presumption run

mad.' It must be confessed that decisions of this kind, re-

quiring courts and jurors to presume facts to be true which

are probably, if not obviously, false, are pernicious, and ought
not to be followed. The presuming of absurdities in order to

nieet the exigencies of a particular case, must ever be fraught
with mischief."

But an examination of the facts of this case shows that

under the evidence, as it stood, the proof was, that the defend-

ant's first husband was living at the time that the second hus-

band died, and thus, in order to support the second marriage,

presumption must be carried to a far greater extent than ever

had been done in any case before.

A brief examination of a few English cases will show that

the doctrine in favor of marriage and legitimacy has been

carried probably farther in the English courts than in any case

which has been decided by our own tribunals. In the case of

King v. The Inhabitants of Twyning (2 Barn. & Aid. 385)
it was held that the law always presumes against the commis-

sion of crime, and therefore where a woman, twelve months

after her first husband was last heard of, married a second
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husband, and had children by him, it was held, that the ses-

sions did right in presuming primdfacie that the first hus-

band was dead at the time of the second marriage, and that it

was incumbent upon the party objecting to the second mar-

riage to give some proof that the first husband was then living,

thus reversing the general rule that the law presumes the con-

tinuance of life
;
and that the death of neither husband nor wife

will be presumed until an absence of seven years, without

being heard from.

The case of Wilkinson v. Payne (4: Term, 468), was an

action upon a promissory note for 180, given to the plaintiff

by the defendant in consideration of the plaintiff's marrying
his daughter.

The defense set up was that though there was a marriage
in fact, it was not a legal one, because the parties were married

by license when the plaintiff was under age, and there was no

consent by his parents or guardian ;
in fact, both his parents

were dead when the marriage was celebrated, and there was no

legal guardian, but the plaintiff's mother, who survived the

father, on her death bed desired a friend to become guardian
to her son, with whose approbation the marriage was had. It

also appeared that when the plaintiff came of age his wife was

lying in extremis on her death bed, and died in three weeks

afterwards, but in her lifetime she and the plaintiff were

always treated by the defendant and his family as man and

wife.

Upon these facts the court left it to the jury to presume a

subsequent legal marriage, which they did accordingly, and

found a verdict for the plaintiff. Upon a motion for a new

trial it was contended by the defendants that if no evidence

whatever of any illegal marriage had been given the presump-
tion of a legal one might have arisen, but that in the case at

bar all presumption of the legal marriage was rebutted by the

fact proved, that this marriage was illegal ;
that it was a strong

circumstance in that case that there could be no marriage after

the plaintiff was of age since the supposed wife was on her

death-bed, and if there was a marriage by bans before, it

might easily have been proved by the plaintiff, on whom the
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onus lay : that if the presumption in the case at bar could be

supported, the marriage act would be totally repealed. In

the decision of the case, Lord KENYOX, Chief Justice, said :

" In the case of new trials it is a general rule, that in a

Lard action, where there is something on which the jury have

raised a presumption agreeably to the justice of the case, the

court will not interfere by granting a new trial where the ob-

jection does not lie in point of law. This rule is carried so

far, that I remember an instance of it bordering on the ridicu-

lous
;
where in an action on the game laws it was suggested

that the gun with which the defendant shot was not charged
with shot, but that the bird might have died in consequence
of the fright ;

and the jury having given a verdict for the de-

fendant, the court refused to grant a new trial. In this case,

though the first marriage was defective, a subsequent one

might have taken place. The parties cohabited together for a

length of time, and were treated by the defendant himself as

man and wife. These circumstances therefore afforded a

ground on which the jury presumed a subsequent marriage.
And if there were any ground of presumption it is sufficient

in a case like this. In this case, the parties did not intend to

elude the marriage act
;
but all their friends were fully in-

formed of and concurred in the former marriage. And I

think we should ill exercise the discretion vested in the court

if, after the jnry had presumed a subsequent legal marriage
under all the circumstances of this case, we were to set aside

their verdict. In a late case of Standen v. Standen, the jury

presumed a legal marriage, though there was strong evidence

to induce a suspicion that there had not been time enough for

the bans to have been published three times."

In the Brvadalbane Case (L. R., 1 Scotch & Div. App.

182), equally strong presumptions were indulged in, in support
of the marriage. In that case, one James Campbell eloped with

the young wife of a middle-aged grocer, who survived her de-

parture about three years. About a year after the elopement

they went to America, where he represented her as his wife.

About two years after, the elder brother speaks of hearing from

his brother James and his wife. About three years after, and
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a month after the first husband's death, James Campbell and

his alleged wife arrived in England, where it was open to them

to celebrate a legal marriage. In 1788, they had a son, and

the question in the case was whether that son was legitimate or

not, that question depending upon another question, whether

his parents had ever lawfully married. There was no proof

whatever of any actual marriage after the death of the first

husband, and before the birth of the first child, and the case

was decided upon the fact that the oldest son was uniformly

recognized and treated as the legitimate son of James Camp-
bell by all the family of the Campbells, as well as by Lord

Breadalbane and his relations, and tlje court say that " under

these circumstances, every presumption is in favor of the re-

spondent's title, and the appellant must be required to overcome

that presumption by the proof of facts which are utterly in-

consistent and irreconcilable with it. This he proposes to do

by proving that the original cohabitation of the respondent's

grandfather and grandmother commenced with an unlawful

marriage after their elopement, and from that time the habit

and repute began which constitutes the only evidence of a mar-

riage between them : that there never was any marked change
in the nature of the cohabitation, and that without such a

change a connection which is illicit in its origin cannot become

the foundation of such habit and repute as will be sufficient

proof of a subsequent marriage having taken place."

Attention also is called to the contention of the plaintiff,
" that beginning in an illicit connection, the presumption of

subsequent marriage, from the continuance of it, altogether

ceases, and that nothing short of proof of actual marriage, or

of such a total change in the character of the cohabitation as

will amount to habit and repute of a marriage, will bo sufficient

to establish the respondent's title," and the cases upon which

this position is founded, viz., Cunningham, v. Cunningham,

supra, and Lapsley v. Grierson (1 II. L. C. 498), are adverted

to at length, and it is held that even the doctraie laid down in

those cases, in view of the reputation established by the evi-

dence, did not preclude the presumption of a marriage after

the death of the first husband.
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The case of Steuart v. Robertson (L. R. 2 II. L. Sc.

App. 49i), is peculiar in many of its features.

In 1865, Major William George Drummond Steuart, the

heir of a baronetcy, and of a large estate in Scotland, when

nearly forty, made the acquaintance of, and became familiar

with, Margaret Wilson, then sixteen, the daughter of a fishing-:

tackle maker in Edinburgh, in whose house a supper was

given on the 13th of February, 1866
;
the party consisting of

the Major, the father and mother of Margaret Wilson, her

elder brother, and her friend, a Mrs. Kellet. After the supper
the father said to the Major, "I am getting a bad name with

your staying so long in my house among my three daughters."
The Major answered,

" I will show you what I can do to shut

people's mouths. I am poor now, and cannot inarry ;
but I

will inarry her in the Scotch fashion ;" whereupon the Major
went down on one knee, took a wedding ring from his pocket,

put it on Margaret's finger, and said,
"
Maggie, you are my

wife before heaven
;
so help me, oh, God." They then kissed

each other
;
and Margaret said "

Oh, Major." The health of

the couple was drunk, and the entertainment \vas closed by
the Major and Margaret being

" bedded "
according to an

obsolete Scotch fashion.

,
* The question was, whether the affair here described con-

stituted a real marriage by the law of Scotland, or was only

got up to sooth the father, and to
" shut up people's mouths."

The Major and Margaret Wilson lived together for some

weeks after the supper festivity, and at several periods sub-

sequently ;
but there was no continuous matrimonial cohabita-

tion
;
nor did they represent each other to third parties as hus-

band and wife, the Major invariably repudiating the marriage,

till on his death-bed he appeared, but somewhat doubtfully, to

admit it, being then in a fit of delirium tremens.

On the 2nd of April, 1867, a son was born of the connec-

tion. The mother had it registered as illegitimate. The

Major died on the 19th of October, 1868. She thereupon
claimed alimony for the boy as a bastard, and she signed the

receipts for the allowances, not as a widow but as a spinster.
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On the 12th of March, 1871, she, as a spinster, married

Lieutenant Robertson.

On the 14th of March. 1S72, her child died.

On the 27th of April, 1872, she commenced, with her hus-

band's concurrence, the suit in the present case, praying a

judicial declaration that she had been the lawful wife of the

deceased Major Steuart, and that their child, whom she had

previously described as a bastard, was " their lawful son."

The first division of the Court of Session obtained opinions
from the judges of the second division, and on the 27th of

February, 1874, pronounced a declaration in conformity with

the prayer of the summons
;
in other words, they, by a major-

ity of nine judges against four, decided that the supper

ceremonial, combined with the "
bedding," constituted a

valid marriage between Margaret Wilson and the deceased

Major Steuart, and that the child was " his lawful son."

Against this judgment an appeal was taken to the House

of Lords and the judgment reversed.

The Lord Chancellor (Lord CAIRNS), in delivering his opin-

ion, before the House, gave an elaborate and detailed state-

ment of the evidence, tending to establish the facts to have

been as above stated.

He held that there was no doubt, that if the words spoken
at the time of the alleged marriage, were used in fact serious-

ly, and with the intention of constituting a marriage, they
were sufficient for the purpose ;

and that the question was,

were the words used at all, and were they used in this way
and with this intention?

The conclusions arrived at \vere based upon the facts of

want of reputation ;
denial of both parties that any marriage

existed
;
that the mother had the child registered as illegiti-

mate
;
that she claimed alimony for the boy as a bastard

;
that

she signed the receipts for the allowance not as widow but as

spinster, and that upon one occasion, at least, a priest had been

sent for to celebrate a marriage between Major Steuart and

the plaintiff a circumstance which the Lord Chancellor

Beemed to think cast great doubt upon the testimony as to the

previous marriage, because of the uselessness of another mar-
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riage when one had already been accomplished satisfactory to

all the family ;
and that the child was baptised as an illegiti-

mate child with the knowledge and approbation of Major
Steuart and his alleged wife; and that in March, 1871, the

alleged wife was, as a spinster, married to Lieutenant Robert-

son.

The learned Lord Chancellor says that " the foregoing
facts present a body of evidence of unusual weight, derived

from documents written, acts done and declarations made, all

bearing with a strength almost irresistible against the marriage.
To countervail this evidence, the biased, inconsistent, improb-
able and inaccurate evidence of the alleged ceremony, is, I

think, altogether inadequate."
That the difference in the position of the alleged husband

and wife seems to have had some influence in the disposition

of the case, is indicated by the exalted manner in which the

worldly position of Major Steuart is described (he being, to

use the chancellor's words) "the heir of an old family, and

the future possessor of large estates, although in a moral

point of view not entitled to anything beyond a very low

place in the social scale," and by the pains which are taken to

picture the character of the alleged wife in as unfavorable

a light as the evidence could possibly warrant.

The result of an examination of these authorities seems to

establish the conclusion that where the validity of a marriage
and the legitimacy of children is in question, no presumption

(that is founded upon any evidence whatever) in which a jury

indulges for the purpose of arriving at a verdict in favor of

such marriage and legitimacy, will be disturbed by the court.

Therefore, the linding of a jury that a marriage was entered

into between Mr. and Mrs. Hynes during their sojourn in

France, is conclusive upon the court in this case.

As was held when this case was before the court upon a

previous appeal, there being no evidence as to what the law

of France was, it must be presumed that it is the common

law, the civil law, or the law of the state of New York
;
and

as a marriage per verba de pr&senti entered into by parties

capable of contracting, is under any one of the laws above



442 COURT OF COMMON PLEAS.

Hynes . McDermott.

mentioned valid, without the intervention of any priest or

magistrate, without the performance of any ceremony ;
and

as the jury have found such a marriage to have taken place,

it must be held by our courts to be valid.

In respect to the marriage which the jury found to have

been celebrated in England, it seems to me that such marriage
must be held to be void, because it should be governed by
the lex loci contractus. It is urged upon the part of the

plaintiffs, that this rule will not apply to the case at bar

because Mr. Hynes was a resident of New York, and the jury
found that he intended to return to New York with his wife.

There are cases which have held, both in England and in this

country, that the lex domicilii might be resorted to for the

purpose of supporting a marriage, but in all of those cases, as

far as I have been able to ascertain, the contracting parties

were domiciled under the same government ;
and no case has

decided that a marriage, celebrated in a country where one of

the parties lived, and of which one of the parties was a

subject, and which was void by the lex loci contractus, is valid.

It is urged by the counsel for the respondent that the

English marriage laws apply only to English subjects. If

that proposition is true, and such law does not at all regulate

the marriage contract between persons not British subjects,

still it must apply to a contract entered into by the plaintiff

Mrs. Elynes and Mr. Ilynes, because Mrs. Ilynes was a

British subject, resident in Great Britain and subject to its

laws, and she could not make a contract except according to

the requirements of that law; and if the contract of marriage
was void as to her, she being an English subject, it was

equally void as to Mr. Ilynes, although he was an American

citizen, and it was celebrated according to the laws of his

domioil.

In view, however, of the conclusion at which I have ar-

rived in reference to the presumptions which the jury had a

right to draw, in respect to the French marriage, the considera-

tion of this question becomes of little or no importance.
It is now necessary to consider briefly the exceptions taken

by the defendants during the course of the examination of the
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witnesses. The first arose under the following circumstances :

Georgiana Mills had been examined as a witness de T>ene esse,

and after having testified without objection that she had visited

Mr. and Mrs. Hynes at their residence at Victoria Yilla, Lon-

don, upon the invitation of Mrs. Hynes, and after having stat-

ed among other things that she knew the plaintiffs Mary
Eliza Hynes, William R. Hynes and Andrew Hynes, and also

that she knew Mr. William R. Hynes, now deceased, in his

life-time, she was asked, whom did she see at Victoria Villa

at the time of her visit. She answered, "I saw Mr. Ilynes
and his wife and his child and his servants."

A motion was made to strike out before the reading of the

answer the words "and his wife," and also the words '' and

his child," which was denied, and an exception was taken.

There was no error in this ruling. The witness, in describ-

ing Mrs. Hynes as the wife of Mr. Hynes, and the child as

his child, was merely naming the persons she saw by stating

the relationships which they apparently bore to him. The
witness did not intend to swear of her own knowledge by the

evidence she gave that the lady she saw was Mr. Hynes' wife

or that the boy was his child, any more than she intended to

swear of her own knowledge that the servant was his servant,

but she merely described the persons whom she saw there by

stating the relationship which each appeared to bear to the

apparent head of the house
;
which evidence could not possibly

convey any erroneous impression to the jury.

The same reasoning applies to the next exception, at folio

71. At folio 72, the witness was asked,
" What was Mr. Ilynes'

general conduct towards the plaintiff?" Objected to, because

witness not competent to answer the question. It appeared
that the witness stayed with the family two weeks at her first

visit in 1872, and that in 1873 she made another visit, and

being married in August, 1873, was thereafter a frequent vis-

itor at their house, facts which clearly showed ample oppor-

tunity to have become acquainted with Mr. Hynes' general
conduct toward the plaintiffs.

The objection at folio 94 was not well taken, for the reasons

given in respect to the objection at folio 71.
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The objection at folios 129 and 130 is clearly untenable ;

the evidence that the witness was introduced by Mr. Hynes as

his brother-in-law was clearly competent.
The objection taken at folio 136 was to the reading of a

paragraph of an answer which was competent and omitting
the balance which was incompetent. The propriety of snch a

ruling has, as far as I have been able to ascertain, never before

been questioned, and no ground of objection has been sug-

gested by counsel.

The objection to the question at folio 214 is clearly not well

taken. In actions where the issue involved is that of mar-

riage, evidence of the conduct of the parties toward each other

has always been permitted, as it frequently happens that their

conduct toward each other is the very foundation of the repu-
tation which they enjoy in the community in which they live.

The objection at folio 153 to what Mr. Hynes said about his

coming back to America to reside is entirely immaterial in

view of the conclusion which has been arrived at in this

opinion.

The objection at folio 163 to the evidence that Mrs. Gay,
one of the defendants, said that she was fully cognizant of

Mrs. McCreery's (the other defendant), transactions in this

euit, is not well taken. The object of the evidence was to

show and it tended properly to show Mrs. Gay's knowledge
of what Mrs. McCreery had done and was doing.

The objection at fol. 610 is clearly not well taken. Mrs.

Hynes certainly was competent to testify when and where her

children were born.

The objections at folios 611, 612, 613, 614, 615, 616, 617,

618, 619 and 620 cannot be sustained. It being claimed by the

defendants that the registry of the births of these children was

made by Mrs. Hynes, it was certainly competent to show by her

that no part of the entry was in her handwriting, that she had

nothing to do with, nor any knowledge of it. The making of

this entry certainly did not involve any transaction between Mr.

and Mrs. Hynes. The objections at folios 622 and 623 to her

explanation of how the bank account came to be opened in the

name of Elizabeth Saunders is untenable. An act being
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proven, the circumstances leading to the performance of the

act may always be shown to modify or alter the influences

which might be drawn from the mere act itself.

What has been said as to Mrs. Hynes' evidence as to the

entries of births applies to her evidence as to the lease at folios

646 and 647.

The exception at folio 669 is not well taken. The defend-

ants were asking Mrs. Hynes for her various residences. Among
others she said u we went to Paris," which certainly, in view

of the nature of the cross-examination, she had a right to do,

as the question put assumed that she had not done so.

The ruling at folio 254 was entirely discretionary with the

court. The fact that a woman not married can have children,

seems to be a physical fact so well established that the circum-

stance that a woman has been the mother of a child does not

seem to be very responsive to a question as to whether a

woman is married or single.

The court was clearly justified in rejecting the photo-

graphs at folios 319-322 without proof as to the accuracy of

the photographs or some evidence going to prove their correct-

ness.

The exception to the admission of the petition of Mary J.

McCreery is not well taken. The statements contained therein

were evidence against her, and in any event, in view of the

conclusion arrived at in this opinion, the evidence was entirely

harmless.

The objection at folio 631 to the admission of the check

book is not well taken, after proof of Mr. Hynes' handwriting

appearing among the entries contained therein.

All the exceptions to the requests to charge have been dis-

posed of by the conclusion at which this court has arrived

upon this appeal, and it is not necessary to consider them in

detail.

We are of the opinion, therefore, that no errors were com-

mitted upon the trial, and that the question involved in this

case being one of legitimacy, in view of the current of the

decisions, this court should not set aside the verdict as against

the evidence, and that the jury had a right to infer from the
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facts of the case, as established by the evidence, that a contract

of marriage was entered into between Mr. and Mrs. Hynes

during their sojourn in Paris, which (there being no evidence

of what the marriage law of France is) was a valid contract.

The judgment and order appealed from must be affirmed,

with costs.

YAN HOESEN, J. I do not agree with Judge YAN BRUNT
in saying that "the jury had aright" to infer from the facts

of the case, as established by the evidence, that a contract of

marriage was entered into during the sojourn of Hynes and

the plaintiff Mary Eliza in Paris. They had the power, not

the right, to draw that inference. They decided as they did

in spite of the overwhelming weight of evidence. Neverthe-

less, I concur in affirming the judgment and the order which

have been appealed from. I do so, because I understand that

in actions involving a question of legitimacy the courts sup-

port juries in acting upon what Lord Chief Baron EYRE styled
'

presumption run mad." What may be done in this direction

is shown by the case of Wilkinson, v. Payne (-i Term, 468),

cited by Judge YAN BRTJNT, in which Lord KENYON mentioned

a case in which the court presumed that a bird died of fright,

though the evidence showed that it was soaring aloft, after the

manner of its kind, an instant before it fell lifeless to the ground

upon the discharge of a sportsman's shot-gun.
I affirm the judgment and the order, simply because under

the rules applicable to this class of cases I cannot set the ver-

dict aside as against the weight of evidence.

Judgment and order affirmed, with costs.*

* The judgment entered upon this decision was affirmed by the Court of

Appeals, March 6th, 1883 (see 91 N. Y. 451).
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JOHN II. KEHLENBECK, Appellant, against DIEDRICH LOGE-

MAN, President of the Norddeutecher Bund, No. 1, Re-

spondent.
(Decided April 3d, 1882.)

A by law of a voluntary association cannot be held by the courts to be

invalid merely because it is not reasonable, if it has been adopted in the

way agreed upon by the members of the association.

APPEAL from a judgment of this court, entered upon the

dismissal of a complaint.

The defendant in this action was a voluntary association,

and the action was brought by the plaintiff, claiming to be a

member thereof, to recover certain sick benefits.

The by-laws and constitution of this association were so

worded as to permit three-fourths of the members present to

amend them in any respect as they might see fit, and there was

nothing which required notice of such amendment to be sent

to the members. Pursuant to the constitution, the by-laws

were so amended some considerable time prior to the plaint-

iff's sickness, requiring every member, as soon as he became

pick or unable to work, to notify the secretary of the Bund,
and to deliver to him or the Bund within three days thereafter

a certificate of the attending physician as to the nature of the

sickness. Of this amendment the plaintiff had no notice.

This provision of the by-laws was not complied with by the

plaintiff, and he was denied sick benefits.

Upon the trial of this action, the plaintiff's complaint was

dismissed by the court, and a judgment for the defendants

was entered thereupon. From the judgment the plaintiff

appealed.

George W. Ellis, for appellant.

Alfred- Steckler^ for respondent.

YAN BKCNT, P. J. [After stating the facts as above.] It

seems that the true interpretation of the by-law in question
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makes the furnishing of the physician's certificate a condition

precedent to a recovery. It is one of the regulations adopted

by the organization for the purpose of determining as to who
shall be entitled to sick benefits and under what circumstances.

The objection to the admission of the evidence of the by-law

upon the ground that the by-law introduced in evidence was

different from the one pleaded, does not seem to be well taken.

It is true that there are contained in the record other regulations

beside the one which has been pleaded, but they have no rele-

vancy whatever to the issue presented under the pleadings.

Article 3 is substantially set out in the answer. It is true that

the language differs in its order and arrangement, and that

there are some omissions, but as far as this case is concerned

the legal effect of the by-law as it is sought to be invoked as a

defense is substantially contained in the answer, and duly ap-

prises the plaintiff of precisely what the defense claims to be

the effect of the by-law which had been passed. Under these

circumstances the evidence seems to have been admissible, as-

the legal effect of the by-law may be set out in an answer

without reciting its exact language.

The objection that the new by-law is not binding upon the

plaintiff, because it is a fundamental alteration of the constitu-

tion of the society, does not seem to be well taken. It was

adopted pursuant to the provisions of the constitution relating

to by-laws, to which provisions the plaintiff in this action sub-

scribed in order to become a member, it being a voluntary

association. It was an amendment relating to the objects of

the society, and was simply a change in the regulations by
which proof was to be made to the association of the right to

relief. In other words, in order to entitle members to relief,

they should make their claim at once in order that the society

might be apprised of it, and should furnish some prima facie
evidence beside their own of their right to relief.

It has been held in this court upon more than one occasion

that in respect to the by-laws of a voluntary association the

court has no visitorial power, and cannot determine whether

they are reasonable or unreasonable, and the only question

which it can, examine is whether they have been adopted
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in the way which has been r.greed upon by the members of

the association.

The case at bar is distinguishable in many particulars from

the case of Poultney v. achman (10 Abb. N. C. 252),

decided by Mr. Justice WESTBROOK in April, 1881. In that

case, after the plaintiff became entitled to sick benefits to a

certain amount, there was an attempt upon the part of his

associates to restrict his recovery by an amendment of the by-

laws. The by-laws provided that when he became sick he

should be entitled to certain relief during his sickness or disa-

bility, and it was held by the learned court in that case, that

by the happening of the contingency provided for, namely,
the sickness, the plaintiff's right to the sum provided for in

the by-laws during his sickness or disability became a vested

one, of which he could not be deprived ;
and an illustration is

resorted to by the learned judge, who refers to the clause con-

tained in an insurance policy giving either the insured or the

insurer the right at any time to end the risk
;
and he says it

would certainly be a somewhat novel construction of the

clause conferring such power of termination to hold that, after

a loss has occurred to the insured against which the agreement
was to protect, the payment of the sum stipulated for could

be either reduced or repudiated by the insurer. This case, it

will be seen, is entirely different from the one at bar. The

alterations of the by-laws in the case at bar were made long

before the plaintiff became entitled to any relief, and were

made in accordance with the method which he subscribed to

upon becoming a member, and of which he has now no right

to complain.
The association being a voluntary one, as has above been

stated, this court has no power to pass upon the question as

to whether such rules and regulations as they chose to adopt

for the guidance of their own affairs are reasonable or

unreasonable
;
and I am, therefore, of the opinion that the

judgment appealed from should be affirmed, with costs.

YAN H.OESEN and BEACH, JJ., concurred.

, Judgment affirtned, with costs.

VOL. X. 29
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McCarthy v. McDerraott.

JAMES MCCARTHY, Respondent, against LEWIS McDEEMOTT,

Appellant.

(Decided April 3d, 1882.)

Upon the execution and delivery of a bill of sale of the furniture of a

boarding house, the purchaser went to the house and there stated to the

vendor that he took possession of the property; and he delivered to the

vendor's wife a writing constituting her a bailee for him of the property ;

but there was no change in the apparent ownership, and nothing done

to disclose that the title had been transferred. Held, that the sale was
fraudulent and void as against creditors of the vendor; and that, in an

action for taking the furniture under an execution against the property
of the vendor, the facts being undisputed, it was error to submit the

question of change of possession to the jury.

APPEAL from a judgment of this court entered upon the

verdict of a jury, and from an order denying a motion for a

new trial.

The action was brought to recover damages for the taking
of certain household furniture seized and sold by defend-

ant, a city marshal, under an execution against the property of

I). A. Skinnell, on March 7th, 1877. The plaintiff had pur-
chased the property from Skinnell, February 1st, 1875, and

the question submitted to the jury was whether this sale was

fraudulent, and intended to hinder, delayer defraud the credi-

tors of Skinnell, the vendor. The defendant's counsel asked

the court to charge :
" That the evidence shows that there

was not an actual and continued change of possession such as

is required by the statute, and that the burden of proof is on

the plaintiff to rctut the presumption of fraud arising from

this state of facts." This was refused, and defendant excepted.
The court had charged the jury, leaving the question whether

there had been an actual and continued change of possession,

us a question of fact, to them to decide. The jury found a

verdict for the plaintiff, and a motion by the defendant for a

new trial was denied, and judgment in favor of the plaintiff
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was entered on the verdict. From the judgment and the order

denying the motion for a new trial the defendant appealed.

Jones Cochrane, for appellant.

Richard S. Newcomhe, for respondent.

J. F. DALY, J. [After stating the facts as above.] The
facts as to the alleged change of possession upon the sale of

the furniture by Skinnell to the plaintiff were undisputed, and

presented a question for the court to decide and to instruct

the jury upon, under the statute. On February 1st, 1875,
when the sale took place, the furniture was at 54 Clinton

Place, where Skinnell and his wife carried on a boarding house,
and the furniture sold was all the furniture used in the busi-

ness. Plaintiff at that time had a residence in Brooklyn,

keeping house and paying rent there, but his family lived at

54 Clinton Place. His wife and Skinnell's wife were sisters.

It was not shown whether he lived with his family at that

house. On the day the bill of sale to him was executed, plaint-

iff went with Skinneli to 54 Clinton Place, went all through
the house with his (plaintiff's wife), stated that he took pos-
session of the property, and delivered to Mrs. Skinnell a

writing dated February 1st, 1875, and signed by himself,

placing the property in her care and custody to take charge
of it for him and for his benefit, to be surrendered to him
whenever he should require or demand the same

;
and that

until he should require said property she was to have the use

and custody of it as compensation for caring for it. Mrs.

Skinnell and plaintiff's wife then carried on the boarding
house

; plaintiff's wife was sick at the time
; plaintiff's wife

and family remained in the house for six weeks, when he

and they went back to Brooklyn. Skinnell remained in the

house a few weeks or a month, then went to Boston, and then

returned before May 1st, 1876, when he went by direction of

his wife to hire the house 28 "W. 9th St., she being authorized

by plaintiff to hire it. On May 1st, 1876, the Skinnells moved
into 28 "W. 9th St. with the furniture, and plaintiff and his fam-
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ily moved there from Brooklyn. Plaintiff and bis family went

back to Brooklyn on September 1st, 1876, and left Skinnell and

his wife in the 9th St. house
;
Mrs. Skinnell had charge of the

house for plaintiff ;
Skinnell was not there at all times. The

furniture was seized and sold there by defendant upon execu-

tion against Skinnell on March 7th, 1877.

It is clear that the change of possession on February 1st,

1875, was constructive only. The vendor remained in the

house with the furniture, and the boarding house business

continued, his wife running the establishment instead of his

doing so. Nothing in the apparent ownership of the property
was changed. There was nothing to disclose that the title

had been transferred from Skinnell to plaintiff. There were

\vords spoken by plaintiff announcing that he took possession ;

there was a paper given by him to the vendor's wife con-

stituting her a bailee for him of the property, but that

was all
;

words and the delivery of a paper. Skinnell, the

vendor, remained in the house, the property remained in the

house, and the whole change was constructive, not actual.

Even if there had been an actual change at the date of the

transfer, and Skinnell had gone away, his return to the house

and remaining there with the property, household furniture,

while plaintiff moved away from the house, would have

brought the case within the statute, for the change of pos-

session was not continued. The change of possession must

be actual, as distinguished from constructive, and must in

addition be continued, in order to remove the presumption of

fraud in the transaction as against the vendor's creditors (2

E. S. 136
;
Kandall v. Parker, 3 Sandf. G9

;
Bets v. Conner,.

7 Daly, 550).

The court should have charged defendant's request as

made, and not left the question of change of possession to the

jury. It is said by respondent, that as defendant subsequently

requested the court to charge
"

if you find from the evidence

that there was no transfer of possession of the property sold,

to McCarthy, the fact that the bill of sale was not put on

record would alone create a presumption of fraud," this was

virtually an acquiescence in the court's leaving the question
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of possession to the jury. I hardly think defendant was left

free to choose. His request to take the question from the

jury was refused, and the court left it to them
;
he was

entitled to ask any instruction he thought fit, consistent with

that action of the court, without losing the right to object to

such action, and to avail himself of his exception formally

taken to the refusal to instruct the jury that there was no

actual and continued change of possession.

The judgment should be reversed and a new trial ordered,

costs to abide event.

BEACH, J., concurred.

VAN HOESEN, J., dissented.

Judgment reversed and new trial ordered, with costs to

abide event.

THOMAS MOLLOY, Respondent, against THE NEW YORK
CENTRAL AND HUDSON RIVER RAILROAD COMPANY,

Appellant.

(Decided April 3d, 1882.)

Where upon the trial of an action the testimony of a party is wholly in-

consistent with a written statement, previously made by him under oath

out of court, a verdict in his favor, unsupported except by such discred-

ited testimony, should not be permitted to stand.

A master is liable to third persons for the tortious act of his servant, where

discretion or force is to be used by the servant in the employment, and
the servant misjudges in discretion, or wantonly or recklessly uses an

injurious excess of force, within the scope or course of his employment;
but the master is not liable when the act is not only willful and inten-

tional, but plainly outside the general limits of the servant's duty,
and without the line of the business he was employed to do.

APPEAL from a judgment of this court entered on the ver-

dict of a jury, and from an order denying a motion for a new
trial.
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In November, 1875, the plaintiff, then about thirteen years

old, either attempted to board or succeeded in boarding a

train moving over the defendant's railway, in Eleventh Avenue.

On the trial, the plaintiff testified he had hold of the car rail,

with one foot on the step and the other just leaving the

ground, when defendant's brakeman kicked him in the chest,

breaking his hold upon the rail, whereby he fell, and the car

passed over his leg. The injury necessitated its amputation.

The evidence en defendant's behalf was in material respects

contradictory to the plaintiff's version. The jury rendered a

verdict in plaintiff's favor for ten thousand dollars. From the

judgment entered thereon, and an order denying a motion for

a new trial on the minutes, the defendant appealed.

Frank Loomis, for appelkmt.

Christopher Fine, for respondent.

BEACH, J. The principal legal contention of appellant's

counsel is settled adversely to his argument by the decision of

the Court of Appeals in Hoffman v. The New York Central

& Hudson River R. R. Co. (87 N. Y. 25). The removal of

trespassers is there held to be within the implied authority of

defendant's servants, and an illegal removal while the train is

in motion does not exonerate the defendant.

The plaintiff testified on the trial, that he was kicked by
defendant's brakeman, while holding to the car rail, with one

foot upon the step. In a sworn statement made by him out

of court, which he stated was correct, he said he was running

along by the forward end of the rear car, not trying to get on,

and the brakeman standing on the top of the platform kicked

him in the breast, and he fell under the car. He also adds,
" I

am sure I didn't have hold of the car, or try to get on."

It is impossible to reconcile these different stories. Each

is made under oath, the one in July, 1880, the other in May,
1881. He directly contradicts himself in the relation of an

occurrence where he was BO prominent an actor, with the

lame explanation of not having observed the above quoted
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sentence. His testimony was therefore unworthy of credence,
and the court could properly have instructed the jury to

wholly disregard it. lu Boyd v. Colt (20 How. Pr. 384), the

plaintiffs testimony was opposed by the contents of his letter,

produced by the defendant. The learned judge writing for

the court said,
u It appears to me that this letter, unexplained,

was conclusive against the plaintiff, and that the jury were

bound to disregard his oath when flatly contradicted by his

own letter, written long before the action was commenced."
This plaintiff should be entitled to no consideration, when

his oath at the trial is wholly inconsistent with his oath taken

ten months before. The sole evidence of his having been

kicked by the brakemau is his own. Opposed to it, the brake-

man testified he never did so, and the disinterested witness

Brooks, who happened to see the occurrence, swears that no

man kicked him, but that he caught hold of the front rail of

the last car, and then he saw him fall. If this rendition be

true, the defendant was not liable. It needs the intervention

of the brakeman's alleged act to impose liability upon the

defendant. The jury must have so found, and their conclu-

sion is unsupported save by the discredited testimony of the

plaintiff. In such a case the verdict should not be permitted
-to stand (Baxter v. McDonald 5 Daly, 508).

Upon request of plaintiff's counsel, the learned judge

charged the jury,
" Even if the plaintiff was not in fact

attempting or intending to get on defendants' car to ride, with-

out paying fare, or at all, yet if the defendants' agent or ser-

vant in charge of the car, in the exercise of his judgment and

observation, thought the plaintiff was attempting or intending
to do so, the defendants will be responsible for the act of their

servant in kicking or pushing the plaintiff, as claimed, while the

car was in motion. The defendants are responsible for the

mistaken judgment of their servant, while acting in the line

of his duty."
The concluding paragraph of this request is unobjection-

able, but the main proposition is unsound. Its only applica-

bility to the facts of the case, arises from the plaintiff's written

ttatement, wherein he in substance said that he was running
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along side the car, when assaulted by the brakeman. The

request further assumes the absence of any attempt or inten-

tion to board the train. In my opinion, the proposition
involved is an advance beyond the limit of legal principle
and adjudication. In Hoffman v. The New York Central &
Hudson River R. R. Co. (supra), and Rounds v. Delaware,
dec. R. R. Co. (64 N. Y. 129), the person removed was in

each case a tresspasser, and his removal by the defendant's

servants an act within their implied authority. The liability

of the master for the servant's tortious act, results from its

doing in the former's business. Where discretion or force is

to be used by the servant in the employment, its exercise is,

in law, the master's act, and for the consequences he is liable

to third persons, although the servant may have misjudged in

discretion, or wantonly or recklessly used an injurious excess

of force. But this discretion or force must be exercised by
the servant in the scope or course of his employment, to ren-

der the master liable (Story on Agency, 308, 452, 453).

If the brakeman of the car, standing upon the platform,
kicked the plaintiff, who was making no attempt to board the

train, and thereby caused the injury, the defendant cannot be

held liable, because the act was not only willful and intentional,

but plainly outside the general limits of his duty, and without

the line of business he was employed to do for the company

(Story on Agency, 450, and cases cited in note
;
Mott v.

Consumers' Ice Co., 73 N. Y. 543
;
Isaacs v. Third Avenue,

R. R. Co., 47 N. Y. 122
;
Shea v. Sixth Avenue R. R. Co.,

62 N. Y. 180
;
Moak's Underbill on Torts, 31, 32, 33). The

proposition charged is not strengthened by stating that the ser-

vant in the exercise of his judgment and observation thought
the plaintiff was attempting or intending to get on the car.

The mistaken judgment for which the master is held liable

must be exercised in the commission of an act within the

employment, and not in relation to a trespass which may or

may not bo committed by a third person, who does not exhibit

by his action either intent or effort to commit it. In so charg-

ing the jury, the learned justice presiding at the trial erred

in niy opinion, and the exception thereto was well taken.
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Murphy v. Voorhis.

The judgment and order should be reversed and a new
trial ordered, with costs to abide the event.

J. F. DALY, J., concurred in the decision.

Judgment reversed and new trial ordered, with costs to

abide event.

FRANCIS MUKPHY, Appellant, against JOHN YOOKHIS,

Respondent.

(Decided April 3d, 1882.)

In an action to recover treble damages, under L. 1879, c. 168, for alleged
extortion in exacting dockage for a canal boat lying and unlading at a

bulkhead claimed by the defendant to be his private property, the bur-

den of proof is on the plaintiff to show that the bulkhead was within the

class of bulkhea,ds to which the act of the legislature fixing dockage
and wharfage charges is applicable.

APPEAL from a judgment of the district court in the City
of New York for the Ninth Judicial District.

The facts are stated in the opinion.

M. J. Earley, for appellant.

Lydecker & Romaine, for respondent.

VAN HOESEN, J. The plaintiff sued to recover treble

damages under chapter 168 of the Laws of 1879, for alleged

extortion of wharfage by the defendant. The defendant is

the owner of a wharf at the foot of 112th street, East river,

and is also the owner of the bulkhead between 112th and

113th streets. The charge made for wharfage at the wharf

is not complained of, but the complaint is that the defendant
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exacted three .dollars per day as dockage for a canal boat

lying and unloading at the bulkhead already mentioned. In

order to establish his right of action, it was necessary that the

plaintiff should show that the bulkhead was within that class

of bulkheads to which the act of the legislature which fixes

dockage and wharfage charges is applicable. The defendant

insists that the bulkhead is the boundary of upland, which is

his private property, and that it was for the use of this

upland, and not for the use of any bulkhead that was con-

strilcted on the bulkhead line or line of solid filling, under

chapter 763 of the Laws of 185T, that the sum of three dollars

per day was demanded. As I have said, the burden of proof
was on the plaintiff, and it was for him to show that the

bulkhead was subject to the act of the legislature regulating

wharfage charges. The statute under which he sued is highly

penal, and no presumptions against the defendant were to be

indulged. The plaintiff contented himself with proving that

the agent of the defendant demanded three dollars per day
for the use of the property, on the ground that it was private

property, and not a bulkhead that was within the terms of

the act limiting the rates of dockage and wharfage. The

plaintiff offered no evidence to show that the upland was a

highway, or that he was entitled to pass over it without the

defendant's permission, for the purpose of reaching the bulk-

head. If, in point of fact, it was necessary for him to obtain

the defendant's leave to cross over the upland, and if he

agreed to pay, and did pay, for such permission, he can not

recover the money so paid. Extortion in wharf charges, not

extortion for a license to pass over private property contigu-

ous to a river, is the act which it is the design of the statute

to punish. The plaintiff failing to prove what kind of a

bulkhead this was, and also failing to prove that he had a

right to cross over the defendant's upland without leave,

there was no evidence on which the justice could have given

judgment in his favor.

VAN BRUNT, J., concurred.

Judgment affirmed, with costs.
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Pease v. Delaware, &c. R. R. Co.

WILLIAM PEASE, Plaintiff, against THE DELAWARE, LACK.A

WANNA & WESTERN RAILROAD COMPANY, Defendant.

(Decided April 3d, 1883.)

Although the court has no jurisdiction of an action against a foreign cor-

poration, bought by a non-resident of the state, to recover damages for

a personal injury committed out of the state, yet the objection, being for

want of jurisdiction of the person of the defendant, not of the subject-

matter, may be waived; and it is waived if the defendant fails to take

the objection in its answer, or before answering.

EXCEPTION taken at a trial term of this court ordered to be

heard in the first instance at general term.

The action was brought against defendant, a foreign cor-

poration, for an injury to the person of plaintiff, committed

u New Jersey.

The answer was a defense to the merits. On the trial it

appeared that plaintiff, at the time of commencing the action,

had his legal residence in the state of New Jersey, and that

he had a place of business in the city of New York and spent
most of his time in that city. The court dismissed the com-

plaint under authority of Harriott v. The New Jersey 7?. 7?.

&c. Co. (2 Hilt. 262). Plaintiff excepted, and the exception
was ordered to be heard in the first instance at the general
erm.

Edward I>* Kennedy, for plaintiff.

Hamilton Odell, for defendant.

J. F. DALY, J. [After stating the facts as above.] When
the case of Harriott v. The New Jersey R. R. &G. Co. (2 Ililt.

262) was decided, it was assumed that this court had no juris-

diction of the subject-matter of an action like the one before

us, because section 33 of the Code of Procedure, which defined

the jurisdiction of this court, limited its jurisdiction in actions
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against foreign corporations to such causes of action when

they arose within this state. This construction of that deci-

sion was adopted by the Court of Appeals in the case of Me-

Cormick v. Pennsylvania Central R. R. Co. (49 N. Y. 308),

distinguishing between the limited jurisdiction of the Common
Pleas and the general jurisdiction of the Supreme Court (see

also Gibbs v. Queen Ins. Co., 63 N. Y. 114); and it was,

therefore, held that the appearance and general answer of the

defendant was not a waiver of objection to the jurisdiction of

of the Court of Common Pleas, because jurisdiction of the

subject matter (as distinguished from the person), could not

be conferred by consent.

In these decisions, section 427 of the Code of Procedure,

which gave the same jurisdiction to the Court of Common
Pleas in actions against foreign corporations, which is con-

ferred upon the Supreme Court, seems to have been over-

looked. The jurisdiction of this court under the present Code

(Code Civ. Pro. 263, 1780, as to actions against foreign cor-

porations) is substantially the same as it was under the old

Code
;
and it has the same jurisdiction as the Supreme Court

in such actions. The only limitation upon our jurisdiction in

actions brought by non-residents against foreign corporations
is to be found in the general provision of the Code ( 1780)
which is applicable to all the courts of the state, and pro-
vides that an action against a foreign corporation may be main-

tained by another foreign corporation, or by a non-resident, in

one of the following cases only : 1. Where the action is brought
to recover damages for the breach of a contract made within

the state, or relating to property situated within the state at

the time of the making thereof. 2. Where it is brought to re-

cover real property situated within the state, or a chattel

which is replevied within the state. 3. Where the cause of

action arose within the state, except where the object of the

action is to affect the title to real property situated without

the state.

A similar limitation to cognizance of causes of action aris-

ing within the state, was contained in section 427 of the for-
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mer Code, defining the actions which might be brought by a

non-resident, against a foreign corporation, in the Supreme

Court, the Superior Court and the Court of Common Pleas
;

yet notwithstanding that limitation it was held that the Su-

preme Court could acquire jurisdiction of actions brought by
non-residents upon causes of action arising out of the state, if

objection to the jurisdiction were not taken before answer or

by answer
;
that the Supreme Court had jurisdiction of the

subject-matter of such an action, and acquired jurisdiction of

the person of the defendant by its consent, expressed by

appearing and answering generally (McCormick v. Pennsyl-
vania Central R. R. Co., cited above).

There being no limitation upon the jurisdiction of this

court which does not apply to the Supreme Court, it has jur-

isdiction of any cause of action against a foreign corporation
where the summons is served as prescribed in the act, and the

action is brought by a resident_of the city. Its jurisdiction of

the subject-matter is not restricted.

Where, however, the action is brought by a non-resident

for a cause of. action arising out of the state, it cannot acquire

jurisdiction of the person of defendant except by consent.

This is the case with all the courts of the state. Jurisdiction

of the person may be conferred by consent expressed by fail-

ure to make objection in the answer, or before answering.
The case of Harriott is, therefore, no authority for dismiss-

ing such an action after defendant has appeared and answered

generally. Objection to the jurisdiction must be taken by
answer, or if the facts are undisputed, by motion before an-

swer (Crowley v. Royal Exchange Shipping Co., ante, p. 409).

The exception is well taken, and a new trial must be or-

dered, with costs to abide event.

YAN BRUNT, P. J., and VAN HOESEN, J., concurred

Exception sustained and new trial ordered, with costs to

abide event.
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Reilly v. Flynn.

BERNARD REILLY, Respondent, against JAMES FLYNN, Ap-

pellant.

(Decided April 3d, 1882.)

An action by a sheriff to recover his term fees in certain causes, cannot

be sustained by proof merely that such causes appeared upon the calen-

dars of the courts for certain terms, atid that the defendant was the

attorney for the plaintiffs therein, without any evidence showing by
whom the notes of issue in such causes were filed.

APPEAL from a judgment of a district court in the City of

New York.

The facts are stated in the opinion.

Leroy S. Gove, for appellant.

Vanderpoel, Green & Cuming, for respondent.

YAN BRUNT, P. J. This is an action to recover the

sheriff's term fees upon certain cases, appearing upon the cal-

endars of the courts of this county, in which the defendant was

the attorney for the plaintiffs. The sole proof upon the part
of the plaintiff was the production of certain calendars show-

ing that the causes had appeared for certain terms upon such

calendars, and that the defendant was the plaintiff's attorney
therein.

That the sheriff has a right to recover such fees from the

attorney in a proper case has been decided by this court

in the case of Reilly v. Tullis (ante, p. 283), and it is not

necessary now to consider that question, except so far as to

state that the principle upon which the attorney was held in

that case was, that the services were performed at the request

of the attorney, and that it has been the uniform practice for

sheriffs to charge their fees to the attorney for the party for

whose benefit the services are rendered, and that there is an

implied assumpsit by the attorney from the uniform prac-
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tice to pay for the services done for his client by his express
or implied request.

In the case at bar there is no evidence whatever as to who
tiled the note of issue, and as a consequence there seems to be

a link missing in the evidence necessary to hold the defendant

responsible for these term fees. In the absence of all evidence

showing by whom the note of issue, was tiled, there is no room

for an implied assumpsit against the attorney of the plaintiff

rather than the attorney for the defendant.

Under these circumstances it would appear that there was

a defect of proof in the case at bar, and that the judgment
must be reversed.

J. F. DALY and VAN HOESEN, JJ., concurred.

Judgment reversed.

FKANK D. SCHUYLER, Appellant, against MICHAEL ENGLEKT,
et al., Respondents.

(Decided April 3d, 1882.)

Where an order of arrest has been vacated by consent of the parties upon
a stipulation on the part of the defendant not to sue for false imprison-
ment or malicious prosecution, no action can be maintained on the

undertaking given by the plaintiff to obtain such order of arrest.

APPEAL from an order of the general term of the Marine

Court of the City of New York reversing a judgment of that

court entered upon a trial by the court without a jury and

ordering a new trial.

In July, 1879, an action having been commenced by the

defendant Michael Englert against one August G. Genez, an

application was made for an order of arrest against said Genez,

and upon such application an undertaking executed by all the
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defendants herein in the manner and form required by the

Code was offered and accepted by the judge to whom the

application was made, who thereupon issued an order of arrest,

upon which order the said Genez was arrested and was

released upon giving bail.

A motion was thereupon made to set aside the order of

arrest, which motion was granted by consent, the said Genez

agreeing to stipulate not to sue for false imprisonment or

malicious prosecution, which stipulation was duly given and

the said Genez discharged from arrest.

Genez having assigned to the plaintiff any cause of action

which he might have upon the undertaking above mentioned,

this action was brought thereon in the Marine Court, and a

judgment recovered. From that judgment an appeal was

taken to the general term of that court, where the judgment
was reversed and a new trial granted. From this order the

plaintiff appealed to this court.

John 0. Mott, for appellant.

Christopher Fine, for respondent.

VAN BKDNT, P. J. [After stating the facts as above.]

The ground upon which the appellant bases his appeal is, that

although the plaintiff's assignor stipulated not to sue for false

imprisonment or malicious prosecution, lie did not release any

right of action upon the undertaking which he had acquired

by reason of the vacatnr of the order of arrest. That the

setting aside of the order of arrest was a final decision within

the terms of the undertaking, that the plaintiff was not entitled

to the order of arrest, seems to me to be certain, because it is

the only determination which can be made where the ground
of the arrest is upon facts outside of the cause of action, as

were the facts in the case at bar.

The undertaking carefully distinguishes between cases

where the nature of the cause of action gives the right to

the order of arrest, and the cases where the order of arrest is

obtained upon facts outside of the cause of action.
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In the one case the right to the order of arrest is deter-

mined by the fact that the plaintiff obtains judgment, and in

the other, although the plaintiff may obtain judgment, he may
not be entitled to the order of arrest.

In the latter cases, the right to the order is determined

upon motion, and if the order is set aside upon a motion, and

the order entered setting aside the order of arrest is not

vacated or reversed, it is finally decided that the plaintiff 13

not entitled to the order of arrest, and the condition of tho

undertaking is fulfilled.

But a more serious point is raised by the stipulation not to

sue.

It is claimed by the appellant that although his assignor

stipulated not to sue for false imprisonment or malicious

prosecution, he did not release any cause of action which lie

had upon the undertaking given upon the order of arrest.

A brief examination of the position of the plaintiff's assign-

or, will, I think, show that this position cannot be maintained.

His stipulation was not to sue for false imprisonment or

malicious prosecution. If he brought such a suit, what

would he bring the suit for ? The answer is obvious : to

recover damages. Therefore, in stipulating not to sue for

false imprisonment or malicious prosecution, he has stipulated

.
not to bring any suit to recover damages by reason of the

false imprisonment or malicious prosecution, and notwithstand-

ing this stipulation, his assignee has recovered damages against
the plaintiff in the action, the very person whom he agreed
not to sue to recover such damages. It is true that the proof
in an action for false imprisonment or malicious prosecution
varies from that which would be offered in an action upon the

undertaking, but the damages recovered in the former action

would include those which could be recovered in a suit upoii

the undertaking, and would be established by the same proof.

The plaintiff's assignor having stipulated not to sue for any

damages caused by the false imprisonment or malicious prose-

cution, it is difficult to see by what right he can sue to recover

a part of that which he agreed not to sue for, by merely chang-

ing the form of action.

VOL. X. 30
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Just as well when a plaintiff had a cause of action arising

from the conversion of his goods, and for a good consideration

lie had executed an agreement not to sue for the conversion

of his goods, might he claim to sue for the value of the goods

upon the implied contract.

The plaintiff's assignor having stipulated not to sue for any
damages arising from the false imprisonment or malicious pros-

ecution, and the amount recovered in this action being a legit-

imate part of such damages, no such recovery should have been

had.

The order of the general term granting a new trial must

be affirmed, and judgment absolute given to the defendants

upon the stipulation, with costs.

J. F. DALY and YAN HOESEN, JJ., concurred.

Order affirmed and judgment absolute ordered for defend-

ants, with costs.

HENRY STEDEKER, Appellant, against HENRY O. BERNARD
et al., Respondents.

(Decided April 3rd, 1882.)

After an answer has been stricken out as frivolous, and judgment thereon

ordered against a defendant, lie should not be permitted to plead another

defense known to him at the time of serving such frivolous answer, and

purposely withheld by him.

APPEAL from an order of this court allowing a defendant

to serve an answer, after a previous answer by him had been

stricken out, and vacating a judgment entered against him

thereupon.

In November, 1881, the plaintiff commenced an action

against the defendants, as copartners, by the service of a sum-
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mons and complaint upon the defendant Henry O. Bernard

personally, to recover the amount of a check given by the

said H. O. Bernard in the name of the firm.

The defendants appeared and answered that the said check

was given by Bernard individually, and that the same was not

made by or on behalf of the firm, or in any of the business

transactions of the firm. An application having been made
for judgment against the defendants on account of the frivol-

ousness of the answer, said application was granted absolutely

against the defendant Henry O. Bernard, but the defendants

Taft and Smart were given leave to amend their answer as

they might be advised. Thereupon the defendant Bernard

made an application for leave to serve his individual answer,

setting up the defense that the check mentioned in the com-

plaint was given for money wagered and lost by the defendant

at a gaming table in the city of Baltimore, in the state of

Maryland, at a game of hazard called poker.

As this check was given by the defendant Bernard person-

ally, he knew at the time the suit was commenced that this

defense existed, and it appears from the affidavit of Mr. Owen
that upon the application for judgment, the existence of this

defense was stated, but it was intimated virtually that the de-

fendant did not desire to set it up ;
and it appears from the

other papers in the case that he had relied upon the advice

of counsel that no individual judgment could be rendered

against him. Upon the application for leave to serve his

answer, an order was made upon terms granting such applica-

tion
;
and from that order the plaintiff appealed.

John Graham, for appellant.

E. J. Myers, for respondent.

VAN BRUNT, P. J. [After stating the facts as above.] It

appears conclusively from the papers in this case, as has been

above stated, that the defendant was always aware of the de-

fense which he now desires to set up against the check in

question.
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It appears that he alone of tlie members of the firm was

personally served with process. It is true that a general ap-

pearance was entered for all the members of the firm at the

time of the service of the answer. It also appears that he

was in consultation with the attorney who put in the answer

for all the defendants, and that he was his adviser then as he

is now. Knowing then as well as he does now that he had a-

certain defense to the instrument sued upon, under advice of

counsel, he relies upon another which is set up and which fails.

The reason that he does not desire to set up the defense

contained in his individual answer seems to be apparent, and

lie therefore, speculates upon the decision of the court upon
other defenses, rather than place himself upon the record set-

ting up the defense of gaming.
, I know of no rule or practice which has allowed a defend-

ant knowingly to withhold defenses, depending upon the

establishment of others, who has been allowed subsequently
to set them up. Such speculations are not to be fostered by
the courts. A defendant is bound to set up his whole case as

lie knows it at the time of putting in his answer at his peril,

and where a defendant knowingly withholds a defense from a

pleading, after he has been beaten in respect to those which

have been set up, he has no claim to be allowed to place upon
the record that which he has purposely withheld, until he has

been forced by the course of the litigation to place upon the

record a defense, which at the time of putting in the original

pleading he shrank from exposing.
The defendant in this action, if he could get clear of paying

the check in question, was unwilling to plead the fact that the

money was lost at gaming. Perhaps some sentiment of honor

may have been struggling through his brain, but the prospect
'

of having to pay the money that he had lost, which by the rul-

ing of the court had become a certainty, seems to have over-

come this reluctance, and he now desires to place upon the

record that defense which he was unwilling to set up at the

time that he first answered.

, . I know of no rule which would authorize the court to

permit a defense to be put in under such circumstances.
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The order appealed from should therefore be reversed, with

t>10 costs and disbursements.

BEACH, J., concurred.

Order reversed, with costs.

JOHN A. SWEENEY et al., Respondents, against WILLIAM P.

ROGERS et al., Impleaded, &c., Appellants;

(Decided April 3d, 1882.)

Where a promissory note made for the accommodation of the payee is by
him indorsed and delivered to brokers as collateral security to them for

the purchase and carrying for him by them of certain stocks, the brokers,

in an action upon the note, in order to recover against the payee, must
show that they did in fact purchase such stock for him, and that a loss

was thereby incurred. And for this purpose, proof merely that the

plaintiffs employed other brokers to make the purchase, who reported to

them that it was made, and that, upon an alleged failure of the defend-

ant to provide additional security when called for, on a fall in the price

of the stock, the plaintiff instructed such other brokers to sell the stock,

which the latter also reported to them to have been done, is not suffi-

cient.

APPEAL from a judgment of the general term of the

Marine Court of the City of New York affirming a judgment
of that court entered upon a verdict of a jury.

The action was brought upon a promissory note made by
the defendant William P. Rogers, to the order of the defend-

ant James F. Rogers, and indorsed and delivered by the latter

to the plaintiffs. The note was made without consideration,

for the accommodation of James F. Rogers, and was indorsed

and delivered by him to the plaintiffs as collateral security for

the purchase by them for his account, of certain stock, which

they were to carry for him. They alleged that such stock

was in fact purchased for them by other brokers, Owens &
Meicer, one of whom was a member of the Stock Exchange ;

and that the stock was afterwards, upon a decline in its value,
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and upon notice to the defendant James F. Rogers, sold for

the plaintiffs by Owens & Mercer, and a loss thereby incurred

by the plaintiffs.

At the trial the jury found a verdict for the plaintiffs. A
motion by the defendants for a new trial was denied, and

judgment for the plaintiffs was entered on the verdict. From
the judgment, and the order denying their motion for a new

trial, the defendants appealed to the general term of the

Marine Court, which affirmed both
;
and from this decision

the defendants appealed to this court.

Malcolm Campbell, for appellants.

A. C. Aubery, for respondents.

VAN HOESEN, J. At the time of the delivery of the note

Rogers gave to the plaintiffs an order for the purchase of one

hundred shares of Wabash stock, fifty shares of which were to

cover a short sale, so that the defendant James to use the

language of the brokers went long of fifty shares. It

devolved on the plaintiffs to buy one hundred shares for

James, and to prove that they did so, in case they sought
to hold him liable for any loss occasioned by a decline in the

value of the stock. It matters not that they employed other

persons to make the purchase at the stock exchange, for the

quantum of evidence, or the methods of proof, cannot be

altered by the fact that an agent engages a third person to

act as sub-agent. The plaintiffs were bound to show that

they themselves or their employes, Owens & Mercer, actually

bought the one hundred shares of Wabash and actually sold

them so that a loss took place. It was not enough for the

plaintiffs to swear that Owens & Mercer had reported that they
had sold, for the report was merely hearsay. Legal proof
was indispensable, unless there were an account stated, or

some action on the part of the defendant either admitting or

estopping him from denying the correctness and the validity

of the plaintiffs' claim.

I should bo reluctant to set aside the verdict on the ground

t

that the plaintiffs did not buy the one hundred shares, for
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there is some evidence, at least, that the plaintiffs did have in

their hands and carry for the defendant James fifty shares of

long stock
;
but I find no evidence at all that those shares were

ever sold. No one that was examined as a witness seemed to

have any knowledge of the subject. Mr. Sweeney knew that

lie telephoned to Owens & Mercer to make the sale, but he

does not know, though he has been told, that those gentle-

men followed his instructions.

Unless a eale has taken place, the plaintiffs must still stand

in the relation of pledgees of the stock
;
and there is nothing

in the evidence to show what loss, if any, they have sustained

through carrying it. The value of the stock may, for aught
we know, be greater now than it was at the time the purchase
was made. The transaction must be closed, either by a sale

of the stock in a lawful manner in consequence of the defend-

ant James's default in furnishing the necessary margins, or

else by the agreement of the parties. In no other way can

the loss be ascertained. Where a note is given as collateral

security by a payee for whose accommodation it is made, it

may be collected by the holder according to its terms, whether

the debt to which it is collateral be due or not (Agawani
Bank v. Strever, 18 K Y. 502). It may well be that the

plaintiffs could have maintained an action on this note against

William P. Rogers without showing that they had sustained

any loss whatever; but they also sued James F. Rogers, and

chose to litigate in this action the question as to whether or

not the event had occurred that entitled them to hold all, or a

part, of the proceeds of the note as an indemnity against a loss

which their transactions on his account had occasioned them.

This threw upon them the burden of showing a loss, and that

they failed to show ( Williams v. People's Jfire Ins. Co., 57

N. Y. 274).

There must be a new trial, with costs to abide the event.

YAN BRUNT, P. J., and J. F. DALY, J., concurred.

Judgment reversed and new trial ordered, with costs to

abide event.
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LAWRENCE F. WELDON, Executor, &c. of Elizabeth S. Weldon,

Deceased, and individually, Respondent, against JOSEPH

BECKSL et al., Appellants.

(Decided April 3d, 1882.)

Articles of copartnership between the plaintiff, his wife, and the defend-

ants, recited that the plaintiff and his wife had each contributed certain

machinery, tools, &c., of a specified value, and that each of the defend-

ants had contributed cash in various amounts to the capital stock; and

it was agreed that on the termination of the copartnership the assets

should be distributed by repaying to each the amount of capital contrib-

uted by him, and dividing the balance equally; and the plaintiff and his

wife agreed, in such distribution, to receive the machinery, tools, &c.,

contributed by them, at the same value it represented in the capital stock.

The copartnership having been dissolved by the death of the plaintiff's

wife, the defendants took the property of the firm into their possession

and sold part of it. The plaintiff, as executor of his wife and in his

individual capacity, brought an action against them for an accounting
of the affairs of the copartnership. Held, that upon such accounting,

there being evidence that the value of the property contributed by the

plaintiff and his wife had depreciated, and was in fact less than the

value stated in the copartnership articles, such property should be

charged against the defendants at its actual value only at the time of the

dissolution.

APPEAL from a judgment of this court entered upon the

report of a referee.

The action was brought for an accounting of the affairs of

a copartnership.
On the 2nd of January, 1877, articles of copartnership

Were entered into between the defendant, Joseph Beckel, Eliz-

abeth Stowell Weldon, Emile II. lloth, L. F. Weldon and Ben-

jamin F. Beckel. The business of the copartnership was to

be the manufacture of ladies' bustles, corsets, bosom pads and

other articles of ladies' wear, and the buying, vending and

felling of all sorts of goods to the business belonging or apper-

taining; the business was to be conducted in the City of New
York, and at such other places as the said parties or a major-

ity of them should agree upon. The partnership was to com-
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mence on the 2nd of January, 1877, and to continue until

and including the 31st of December, 1877, subject, however,
to certain other covenants contained in the articles of copart-

nership. The agreement then recites that Joseph Beckel has

contributed and paid in as capital stock $10,000 in cash, stock

and book accounts
;
that Elizabeth Stowell Weldon has con-

tributed and delivered in lieu of cash capital one-half of all the

machinery, tools, implements, apparatus and appurtenances
owned by her as her separate estate and property ... of the

value of $5,000, and also the farther sum of $1,000 in cash and

book accounts
;

that Emile H. Roth has contributed and

paid in as capital stock the surn of $1,000 ;
that Lawrence F.

Weldon has contributed and delivered in as capital stock one-

half of all the machinery, tools, implements, &c., owned

by him ... of the value of $5,000 ;
and that Benjamin F.

Beckel has contributed and paid in as capital stock the sum
of $1,000. The agreement then provides for the division of

profits equally between the partners, and the payment of losses

in the same proportions. It further provides that at the end

or other sooner termination of their copartnership, the copart-

ners shall have an accounting together, and the assets shall bo

divided as follows: after first paying to each one the amount

of capital contributed by him, then the balance remaining shall

be divided equally between the said copartners, share and share

alike
;
and the said Elizabeth S. Weldon and Lawrence F.

Weldon covenanted and agreed to take and receive, on the dis-

tribution of the assets of the copartnership at the expiration of

the term thereof, all the machinery, tools, implements, &c.,

contributed by them respectively in lieu of capital stock, at

and after the same value and amount it represented in the

capital stock of said firm.

The parties entered upon the business of the copartnership,

and the same was dissolved in the month of November, 1S77,

by the death of Elizabeth S. Weldon.

The defendants in this action, Joseph Beckel, Emile II.

Roth, and Benjamin F. Beckel, retained the stock and machin-

ery of the firm in their possession, and some of the stock was

Bold by them.
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Upon the trial of this action before the referee, evidence

was introduced to show the value of the machinery which was

contributed by the Weldons, at the time of the death of Mrs.

Weldon. The only persons acquainted with such value, who
were examined upon that point, were Mr. Roth and Mr.

Menahan. Mr. Roth testified that such machinery was worth

from $1,500 to $2,000 ;
which included machinery for which

the new firm had expended the sum of nearly $3,000. Mr.

Menahan fixed the. value at $800. Mr. Straus, who was the

book-keeper of the firm, in his testimony, in making up the

accounts of the business of the firm during the year that it

xvas in existence, shows that the business was conducted at a

loss of some $8.000, besides the depreciation in tool and

machinery account
;
and upon being asked how much in his

opinion that depreciation was, he stated over $2,000.

It does not appear that Mr. Straus had any knowledge of

machinery, or that he was other than a book-keeper. The
learned referee in the decision of this case charged the defend-

ants, as the value of the' machinery, the amount at which it

was estimated for the purposes of contribution as capital stock

irrespective of its actual value, and upon this basis made up
the ;<ccount between the members of the firm, and reported
in favor of the plaintiff. From the judgment entered upon
his report, the defendants appealed.

Otto IJorwits, for appellants.

John II. Hull, for respondents.

U' VAN BRUNT, P. J. [After stating the facts as above.]
The counsel for the respondents, upon the argument of this

case, claimed that the articles of copartnership settled beyond

question that the machinery, &c., contributed by the plaintiff

and his wife, were to be taken by them at the dissolution ;it

and for the same value and amount it represented in the capi-

tal stock of the firm, and that this value was fixed at $10,000;
and that as the plaintiff and his wife were to take this machin-

ery at that valuation upon tho dissolution of the copartnership,
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because the defendants have retained the same, they are

chargeable with precisely the same amount
;
and it would seem

that the referee took this view of the case in the settlement of

the copartnership accounts. An examination for a moment
of the relation of the parties one to the other, of their rights

under the copartnership articles, and of the objects which

they sought to attain thereby, will show, I think, that this

conclusion is based upon erroneous premises. After the con-

tribution of the capital stock, in money, book accounts and

machinery, although some contributed much more than others,

it is to be observed that the profits and losses are to be divided

equally, and that upon the settlement of the copartnership

accounts at the end of the copartnership, the profits remain-

ing, after paying to each copartner the amount of capital con-

tributed by him, were to be divided equally between the

copartners.

The plaintiff and his wife, however, in the making up of

these accounts, instead of receiving cash or the same as the

other copartners for their share of the capital stock, agreed to

take back the machinery contributed by them, at the same

value that it was stated to be in the articles of copartnership.

In other words, the machinery was not to be taken by the co-

partners absolutely at a valuation of $10,000, so that upon the

termination of the copartnership the cash capital contributed

and the machinery capital contributed should be treated upon
the same bases, but the machinery capital and the cash capital

were to be kept separate. Those who contributed cash were

to get back as capital, cash, and those who contributed machin-

ery were to get back as capital the same machinery (without

any additions) which they had contributed as capital; therefore,

as far as the interests of the copartners were concerned, if the

Weldons took back the machinery, it was entirely immaterial,

in the settlement of these copartnership accounts, or in the

making of the copartnership agreement, what the actual val ne

of the machinery was. They might have stated it in the arti-

cles of copartnership to be $100,000, and upon the settlement

of the copartnership accounts it would not have made the

slightest difference. It will, therefore, be seen that the fixing
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of the value of $10,000 upon this machinery contributed by
the plaintiff and his wife was a mere arbitrary valuation, and

was of no importance whatever in fixing the rights of the va-

rious copartners. It might be true that, in the absence of any
evidence in regard to the value of this machinery, it would be

assumed that the value fixed in the articles of copartnership
was the value for the purpose of settling the copartnership af-

fairs
;
but in view of the fact that the valuation placed upon

this machinery in the articles of copartnership was not of the

slightest consequence to the other copartners, and in the face of

direct and positive evidence as to its value, which was entirely

nncontradicted, the referee was not bound to take, as he seems

to believe that he was, the valuation contained in the articles

of copartnership. All the evidence shows that this machinery

depreciated, and that it was not worth what it was when it

was put in. The witness Straus states that the depreciation

of the machinery account was over $2,000, and it appears from

the testimony of the witness Roth that $3,000 had been ex-

pended in new machinery, which must have gone into this

machinery account, which had depreciated during the year to

the extent of $2,000.

The referee, in considering the testimony, seems to have

assumed that, because the Weldons agreed to take back this

machinery in the settlement of the capital account for the

same amount that it was put in at, therefore, the defendants,

having retained that machinery, were bound to account for it

at the same value. In this, I cannot but come to the conclu-

sion that the referee lias erred.

As has been above stated, in the absence of any testimony
in regard to value his finding could have been sustained, but

in view of the uncontradicted testimony that there had been a

large depreciation in the value of this machinery, the referee

could not find that the machinery was of the value at the time

of the death of Mrs. Weldon which it was stated to be in the

articles of copartnership. The defendants in this action, if

they have converted this machinery to their own use, are lia-

ble for the value of the machinery and nothing more, as they
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did not agree any where in the articles of copartnership to take

the machinery at any fixed valuation in case of dissolution.

It is urged that as the defendants elected to keep the ma-

chinery they have thereby agreed to allow the amount as the

valne of the machinery which the plaintiff and his wife, in the

articles of copartnership, covenanted to do. There is nothing
in the articles of copartnership to sustain this proposition.

There is nothing in the copartnership articles which gives to

the plaintiff and his wife the right to claim the machinery in

question upon the settlement of the copartnership accounts
;

but the clause in question is an agreement upon their part to

take and receive the machinery in lieu of cash in the settlement

of such accounts. If the machinery was of greater value than

the amount stated in the articles of copartnership, the other

copartners could have claimed the benefit of such enhanced

value : if it was of a less, however, the other copartners had a

right to claim that the plaintiff and his wife should take back

the machinery at the valuation at which it was put in. These

rights did not impose the duty upon the other defendants of

paying the value named in the copartnership articles of the

machinery in case it was not returned to the plaintiff and his

wife upon the dissolution of the firm.

, Although in the settlement of the copartnership accounts,

for the purpose of determining the amount of capital con-

tributed by each, the valuation of the machinery contained in

the copartnership agreement could not be impeached, yet in

charging the parties who have possession of that machinery,
the actual value only could be adopted.

There were a variety of other exceptions which were

argued upon this appeal, but which it is not necessary now to

consider, because of the error above mentioned into which the

learned referee has fallen.

The judgment must therefore be reversed and a new trial

ordered, with costs to abide the event.

J. F. DALY and YAN HOESEN, JJ., concurred.

Judgment reversed and new trial ordered, with costs to

abide event.
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Underbill v. Palmer.

SILAS A. UNDERBILL, Appellant, against BENJAMIX W. PAL-

MER, Impleaded, &c., Respondent.

(Decided April 3d, 1882.)

The relinquisbment or change, by a creditor, of a security held by him

against his debtor, discharges a surety for the latter only to the extent of

the value of the security of the benefit of which such surety has been

deprived by the act of the creditor. He is not wholly discharged, as in

the case of a change in the contract for the performance of which he is

responsible.

APPEAL from a judgment of the general term of the Ma-

rine Court of the City of New York affirming a judgment of

that court entered upon the dismissal of a complaint on a

trial by the court without a jury.

The action was brought upon a promissory note made by
the defendant John Davis, Jr., to the order of the plaintiff, and

indorsed by the defendant Benjamin W. Palmer and delivered

to the plaintiff as collateral security to him for an indebted-

ness of the defendant Davis to him, for which the plaintiff also

held, as security, a mortgage by Davis of household furniture

owned by the latter. After the note became due, the plaint-

iff took from Davis a new mortgage of the same property,
with the exception of articles worn out or injured, and in-

cluding other articles not in the original mortgage of greater

value than the articles omitted. The new mortgage was pay-
able on demand, and payment thereof was immediately de-

manded by the plaintiff. The old mortgage was surrendered

by the plaintiff to Davis.

At the trial, a jury having been waived by consent, the

judge dismissed the complaint as to the defendent Palmer,
and judgment in his favor was entered thereupon. From the

judgment the plaintiff appealed to the general term of the

Marine Court, which affirmed the judgment, and from the

decision of the general term the plaintiff appealed to this

court.
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R. H. Underbill, for appellant.

D. A. Hulett, for respondent.

VAN HOESEN, J. The rule governing tins case is thus

stated by Mr. Pollock in his work on Contracts, p. 251 : a

surety is entitled to the benefit of every security which the

creditor has against the principal debtor at the time the con-

tract of suretyship is entered into, whether the surety knows

of the existence of such security or not
;
and if the creditor

loses or without the consent of the surety parts with such se-

curity, the surety is discharged to the extent of the value of

such security. The part of the rule especially applicable to

this case, is that which limits the discharge of the surety to

the extent of the value of the security of which the act of the

creditor has wrongfully deprived him. Our own Court of

Appeals, in Vose v. The Florida Railroad Co. (50 K Y. 375),

say :
"

it would be contrary to equity to discharge the surety in

ioto in consequence of a release by the creditor of a security

without reference to its value."

A distinction is drawn between a change in the contract

for the performance of which the surety is responsible, and a

change in the securities which the creditor holds as collateral

to the principal obligation. The slightest change in the con-

tract will release the surety, for when the altered contract is

made the foundation of an action against him, he can say, I

never assumed any responsibility for the contract you sue

upon. The contract, however, is not changed by a change or

a release of security. The right of the surety to the securities

which the creditor holds, does not rest upon contract, but upon
the same principle of natural justice, upon which one surety

is entitled to contribution from another (Hayes v. Ward, ~t

Johns. Ch. 131).

That principle is thus enunciated by Messrs. Hare and

Wallace in their note to Rees v. Berrington (Leading Cases in

Equity, vol. 2, part 2, p. 370) :
" whether the surety has made

himself directly liable for the performance of the contract, or

has merely guaranteed its performance by the principal, and
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whether he appears on the face of the contract as surety, or

has entered into a primary obligation as a co-contractor or co-

obligor, he is equally within the equitable principle, that a

party who incurs a liability for the benefit of another, is enti-

tled to an indemnity, and that every one is bound to exercise

his own rights, so as not to interfere with those of others.

The former principle applies as between the principal and the

surety, and the latter as between the surety and the creditor,

and protects the rights conferred by the other." Again, at

page 373, the annotators say,
" the creditor cannot relinquish

any hold, which he has actually acquired on the property of

the principal, and which might have been made effectual for

the payment of the debt, because he cannot arbitrarily shift

the burden from the property of a party primarily liable, and

impose it on another whose liability is secondary ;
and a lien

acquired cannot be relinquished, without discharging the

surety, to an extent corresponding with its value."

The case of Clarke v. Ilenty (3 Younge & Coll. 187), is

sometimes cited as an authority for the proposition that the

taking of a second security in satisfaction of the first will dis-

charge the surety, because it deprives the surety of the oppor-

tunity of proceeding upon the first, but the law seems to be

settled in accordance with the text of Brandt on Suretyship
and Guaranty ( 373) : when by the act of the creditor, the

surety has been deprived of the benefit of a fund for the pay-
ment of the debt, and the contract by which the surety is bound

is not changed, he is only discharged to the extent that he is

injured, as in such case it is the fact that he is injured that

entitles him to the discharge. But where the creditor, in re-

linquishing security for the debt, alters the contract, the surety
is wholly discharged, whether he is injured or benefited,

because in such case it is no longer his contract.

When a security is relinquished, it becomes the duty of

the creditor to show affirmatively that such relinquishment has

not injured the surety. Satisfactory evidence to that effect

was given in this case, and the learned justice who tried the

cause has found that some of the chattels covered by the orig-.

inal mortgage had been worn out and had become worthless,
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that the new mortgage covered the same chattels that were

embraced by the old mortgage save those articles that had be-

come worthless, and that the value of the chattels covered by
the new mortgage, including the new articles brought in to

replace old articles that had been worn out, exceeded the value

of the property covered by the original mortgage. It was

proved, therefore, that the surety had not sustained any injury

by the substitution of poor articles in place of good ones, or

by the substitution of the new mortgage for the old. The
time of payment was not extended, nor was the contract of the

creditor with the principal changed in any other respect.

Upon this state of facts, the surety was not discharged, and the

learned justice erred in giving judgment for the defendant.

The judgment should be reversed, and a new trial ordered,
with costs to the appellant to abide the event.

VAN BKUNT, J., concurred.

Judgment reversed and new trial ordered, with costs to

appellant to abide event.

CHARLES E. WEMPLE et al., Appellants, against DAVID M.

HILDRETH, Respondent.

(Decided April 3d, 1882.)

No action can be maintained by vendors of goods upon credit, to recover

damages for deceit and fraud of the defendant in making false represen-

tations, by which they were induced to extend the term of credit to the

purchasers, and thereby lost the price of the goods ;
Avhere it is not

alleged that by reason of such representations the vendors parted with

any good, or surrendered any lien, or did anything beyond extending
the credit already given.

APPEAL from a judgment of this court entered upon the

dismissal of a complaint.

VOL. X. 31
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I Wemple v. Hildreth.

The complaint in the action alleged the copartnership of

the plaintiffs; the fact that the Urbana Wine Company was a

corporation duly organized and that prior to the 18th of No-

vember, 1880, the plaintiffs sold and delivered to the corpora-
tion certain goods at a price exceeding the sum of $506, and

that the same or a portion of said price was on said day due

and unpaid, and that the plaintiffs then demanded payment
thereof

;
that on or about the day last mentioned, at the City

of New York, the defendant, with intent to deceive and de-

fraud the plaintiffs, falsely and fraudulently represented to

them that the corporation was in good credit and safe to be

trusted, and worth more than all its debts and liabilities
;
that

the plaintiffs relying on this representation consented to defer

immediate payment of said sum and to accept the promissory
note in writing of the Urbana Wine Company for such amount,
and they so received such note, the same being executed and

delivered to them by the defendant as president of said com-

pany and made payable four months after date.

The complaint further alleged that at the time of these

representations, as the defendant then well knew, the said

Urbana Wine Company was insolvent.

The answer admitted the copartnership, the incorporation
of the Wine Company, the sale and delivery of the goods, and

the making of the note, and denied the other allegations in the

complaint, and alleged that the goods were sold upon the

understanding that notes were to be given in payment, and

that part of the goods never had been delivered.

Upon the trial of the case, the plaintiff Wemple was ex-

amined, and proved the order for the merchandise, and that it

was agreed that payment should be made one-half in three

months and the other half in four months from the time the

goods were ready for delivery. After the goods were com-

pleted the plaintiffs had conversations with Mr. Hildreth in

reference to the payment of the bill. The bill was not paid
lor a considerable time, and at last Mr. Hildreth paid a portion
of the bill, $250, sometime prior to the 1st of November,

leaving a balance due, after the payment, of $50G, which Mr.

IJiidreth promised to pay as soon as he heard from the super-
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intendent of the company; and also that the bill could not be

paid without a meeting of the executive committee, or the

officers of the company, and that had to be held at Hammonds-

port. Subsequently, on the 18th of November, the plaintiff

saw Mr. Hildreth, and he said,
" I have brought you down a

note from the company's office in payment of your bill the

balance of your account ;

" and Mr. Wemple said to him,
" I

cannot take a note, this account is long past due
;

" and Mr.

Wemple further testified that it was a note for four months,
and that when he declined to take it, Mr. Hildreth then

said to him " this note is as good as cash," and Mr. Wemple
then took the note.

The plaintiff further testified that at this time he knejv

nothing particular about the responsibility of the Urbana Wine

Company, and that he might have taken the note if Mr. Hil-

dreth had not told him it was as good as cash
;
that he relied

upon his statement when he told him "when I took this note

it was as good as cash." He then states if he had not relied

upon the defendant's statement concerning the value of the

note being true he would not have consented to accept the note

or further to have deferred payment.
The witness further testified that since the receipt of the

note from Mr. Hildreth they had delivered the other merchan-

dise to the Urbana Wine Company, and then offered testimony

tending to show that the Urbana Wine Company at the time

of the giving of this note was in embarrassed circumstances.

The plaintiff having rested, a motion was made to dismiss

the com plaint upon the ground that the plaintiff had not estab-

lished the facts necessary to constitute a cause of action,

particularly in that the loss, if any has been sustained, was not

attributable to the misrepresentation. The motion was grant-

ed, and from the judgment thereupon entered the plaintiff

appealed.

A. B. Smith, for appellant.

Robert T. Green, for respondent.
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VAN BRUNT, P. J. [After stating the facts as above.] The

complaint in this action proceeds upon the theory that by
reason of the false representation of the defendant the plaint-

iffs were induced to extend the credit to the Urbana Wine

Company for goods which had already been sold and delivered,

as they allege, and that thereby they were damnified.

There is no intimation in the complaint that by reason of

the representation they parted with any goods, or that they
surrendered any lieu which they had, or that they did any-

thing beyond extending the credit which had already been

given to the Urbana Wine Company. That such a condition

of affairs will not sustain an action for fraud and deceit is estab-

lished by the cases of Austin v. Barrows (41 Conn. 282), and

Jla7)ib v.JStone (11 Pick. 527).

In the first case the court lays down the rule that " to

maintain an action for the deceit or fraud of another it is

indispensable that the plaintiff should show not only that he

Las sustained damage, and that the defendant has committed a

fraud, but that the damage is the clear and necessary conse-

quence of the fraud, and can be clearly defined and ascertained."

The language of the case of Lamb v. Stone is more significant

and to the point.
" So far as the declaration shows, at the

time when the acts were performed and the representations

were made of which the plaintiffs complain, they had not ob-

tained or taken any steps to obtain any lien upon the debtor's

property for the security of their debt by contract or negotia-

tion with him
;

nor had they acquired any claim upon or

interest in or right to any part of it by operation of law. They
had taken no steps and formed no plan to procure a writ of

.
attachment whereby to obtain security thereon, and no person

had moved in the matter of a division of the property among
the creditors by either bankrupt or insolvent laws. They
therefore lost no lien of any kind in consequence of the acts

and representations of the defendants.
" The point of their complaint is this : they now think that

if no representations had been made to them they would have

obtained a lien by attachment. They cannot make legal proof

of this, and we cannot say that such an intent would have
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ripened into action the property might have been destroyed
before they could place a lien upon it. The debtors might
Lave sold it to innocent' purchasers and disposed of the pro-

ceeds in many lawful ways; their attachment might have been

anticipated by others. The law does not undertake to grasp
or measure such an uncertainty as the value of a mere possibil-

ity that a creditor may endeavor at some future time to obfain

security from his debtor. . . . But, besides these practical

inconveniences, which are of themselves insurmountable, there

is another objection fatal to this present action. The injury

complained of is too remote, indefinite and contingent. To
maintain an action for the deceit or fraud of another it is in-

dispensable that plaintiff should show not only that he has sus-

tained damage, and that the defendant has committed a tort,

but that the damage is the clear and necessary consequence of

the tort, and that it can be clearly defined and ascertained.

What damage has the plaintiff sustained by the transfer of his

debtor's property ? He has lost no lien, for he had none. No
attachment has been defeated, for none has been made. He
has not lost the custody of his debtor's body, for he had not

arrested him. He has not been prevented from attaching the

property or arresting the body of his debtor, for he never had

procured any writ of attachment against him. He has lost no

claim upon or interest in the property, for he never had

acquired either. The most that can be said is that he intended

to attach the property, and the wrongful act of the defendant

has prevented him from executing this intention. Is this an

injury for which an action will lie ?

How can the secret intentions of the party be proved ?

It may be he would have changed this intention. It may
be the debtor would have made a bona fide &i\\e ol the property
to some other person, or that another creditor would have

attached it, or that the debtor would have died insolvent before

the plaintiff would have executed his intention. It is, there-

fore, entirely uncertain whether the plaintiff would have

Becured or obtained payment of his debt, if the defendant never

had interfered with the debtor or his property. Besides, his

debt remains as valid as it ever was. He may yet obtain satis-
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faction from property of his debtor, or his debtor may return

and pay him. On the whole, it does not appear that the tort

of the defendant caused any damage to the plaintiff. But,

even if so
; yet it is too remote, indefinite and contingent to

be the ground of an action."

The appellant, feeling the force of the decisions above

stated, has urged that by the delivery of the goods the plaint-

iffs had given up their lien on the goods of the defendant
;
but

it is to be observed in the first place that such is not the alle-

gation in the complaint, and in the next place that the repre-

sentation was not given for the purpose of inducing the plaint-

iffs to deliver these cards and give up any lien which they had

upon them for the purchase price. No such conversation is

testified to as between the plaintiffs and the defendant, and no

such event seems to have been contemplated by the defendant

at the time that he made the representation. There is cer-

tainly no evidence that his attention was called to the fact at

the time of making this representation that the 26,000 cards

were not delivered, nor is there any evidence that he made
the representation for the purpose of inducing their delivery.

It certainly was not the theory upon which the plaintiffs' com-

plaint was framed, and such complaint having been dismissed

we cannot now engraft a new cause of action which is not

even borne out by the testimony.
The judgment appealed from must therefore be affirmed

with costs.

YAN HOESEN and BEACH, JJ., concurred.

Judgment affirmed, with costs.
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Winans v. Jaques.

HENRY D. WINANS, Appellant, against JAMES M. JAQUES,

Respondent.

(Decided April 3d, 1882.)

A broker employed to sell real estate, whose action is in fact the procur-

ing cause of its sale, is entitled to his commission therefor from the

vendor, although another broker, upon information derived from the

intending purchaser, negotiates a contract of sale from the defendant to

a representative of such purchaser, to whom afterwards such contract is

assigned and a deed executed, and although such other broker thereupon
claims and receives his commissions upon the sale from the vendor, who

pays the same in ignorance of the facts, but without making any inquiry.

APPEAL from a judgment of the general term of the

Marine Court of the City of New York affirming a judgment
of that court entered upon the verdict of a jury and an order

denying a new trial.

One Vernon K. Stevenson, jr., who was a real estate broker,
was employed by the defendant to sell certain premises in tho

City of New York. The premises were advertised and offered

,for sale by Mr. Stevenson to various parties. In December,

1879, one Mrs. Gill called at the office of Mr. Stevenson to

make inquiry in respect to houses, she desiring to purchase a

residence, and stating that she wanted one on the Fifth

Avenue. One of the assistants of Mr. Stevenson called her

attention to the house of the defendant and gave her a permit
to examine the same, and Mrs. Gill examined the premises in

pursuance of that permit and told her husband of the property.
Her husband then called the attention of a Mr. Griswold, who
was a real estate broker, to the property, and gave him the

information that a Mr. Sewell tlesired to purchase the house.

Mr. Griswold called upon the defendant and negotiated a pur-
chase between Mr. Sewell and Mr. Jaques, in pursuance of

which a contract was signed. The purchase by Mr. Sewell

was made on behalf ofMrs. Gill, whose attention to the house

liad tirst been called by the assistant of Mr. Stevenson, and
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when the deed was delivered the defendant deeded the

premises to Mrs. Gill. When the defendant found that the

conveyance was to be made to Mrs. Gill he suggested that

some claim might be made for commissions by another broker,

arid objected to the conveyance to Mrs. Gill, but being assured

that no claim could be made, and that the law required him

to make the deed to the assignee of the contract, he conveyed
the premises to Mrs. Gill. Mr. Stevenson having made an

assignment of his claim for commissions in this case to the

plaintiff Mr. Winans, this action was brought. The case was

submitted to the jury, who found a verdict for the defendant.

A motion by the plaintiff for a new trial was denied, and

judgment entered on the verdict. From the judgment and

the order denying his motion for a new trial, the plaintiff

appealed to the general term of the Marine Court, which

affirmed both
;
and from the judgment of affirmance the

plaintiff appealed to this court.

A. C. Fransioli, for appellant.

J?. II. Huntlcy, for respondent.

VAN BKUNT, P. J. [After stating the facts as above.]

That the knowledge of the existence of the house in question

came to Mr. Sewell through the agency of Mr. Stevenson, the

foregoing statement of facts seems clearly to indicate : that at

the time of the conveyance the defendant in this action sup-

posed that some claim for commissions might exist in favor of

Mr. Stevenson seems also to be established. But it is claimed

upon the part of the defendant that at the time that he signed
the contract with Mr. Sewell he was ignorant of the fact that

Mr. Sewell was acting as the attorney of Mrs. Gill, and he was

also ignorant of that fact at the time when he paid the broker

Griswold his commission.

But I fail to see how that can relieve the defendant Jaques
from liability upon the facts as proven upon the trial of this

cause, as it is evident that tho communication which was made

to Mrs. Gill, who was the real purchaser in this case, by the as-

sistant of Mr. Stevenson, was the procuring cause of the sale.
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Mrs. Gill examines the house, she tells her husband, her

husband tells Mr. Grisvvold that this house is for sale and that

Mr. Sewell, who turns out to be Mrs. Gill's attorney, desires

to purchase it, and Mr. Griswold then succeeds in getting the

defendant to make a contract for the purchase of the house

with Mr. Sewell. It seems from that evidence that the direct

agency of Mr. Stevenson's assistant in procuring the sale is es-

tablished, and it would appear as though it was a scheme upon
the part of Mr. Gill to defraud Mr. Stevenson out of his com-

mission, and enable his friend Mr. Griswold to make such com-

mission.

It may be unfortunate that the defendant in this action has

been victimized by such a scheme, but that misfortune cannot

deprive the plaintiff in this action of his right to recover. The
defendant in this action knew at the time that he made this

sale that persons from Mr. Stevenson's office had come to ex-

amine that house, and if he wanted to protect himself against

any possible claim for commission he should have simply asked

Mr. Stevenson whether he had any claim, before he so readily

paid Mr. Griswold his claim, and I know of no other way in

which an owner who places his property in the hands of dif-

ferent real estate brokers, or allows different real estate brokers

to intervene, can protect himself from such conflicting claims.

Under the circumstances of this case, therefore, it would

appear that Mr. Stevenson showed an employment to sell, and

that he was the procuring cause of the sale, and therefore en-

titled to his commissions.

The judgment must therefore be reversed and a new trial

ordered, with costs to abide the event.

J. F. DALY and VAN HOESEN, JJ., concurred.

Judgment reversed and new trial ordered, with costs to

abide event.
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Whitman v. James.

ALFEED WHITMAN et al., Respondents, against JoffisrD. JAMES,

Impleaded, &c., Appellant.

(Decided April 3d, 1882.)

Where, in an action against joint debtors, an order of arrest has been

granted and executed against one of them, and judgment lias been recov-

ered against all and execution against the property of all returned

unsalisfied, an execution against the person of the defendant -who was

arrested is not irregular, because it does not run, in form, against all

the defendants.

APPEAL from an order of this court denying a motion to

vacate an execution against the person.

The action was brought against J. G. Wilson and John D.

James, as partners, for collecting and appropriating the pro-

ceeds of a promissory note entrusted to them by plaintiffs for

collection. The collection and appropriation was by James,

without the knowledge or consent of Wilson, and the plaint-

iffs obtained an order of arrest against James only. Judg-
ment was recovered against defendants jointly, and a joint

execution was issued against their joint and separate property.

On the return of such execution an execution against the per-

son of James only was issued, lie moved to vacate the execu-

tion on the following grounds : (1) That it did not follow the

judgment in the action
; (2) That it was not warranted by the

judgment ; (3) That no order of arrest had been granted

against the defendant Wilson or against both defendants.

. The execution was as follows :

" The People of the State of New York to the Sheriff of

the County of New York, greeting :

" Whereas judgment was rendered on the fifth day of

April, one thousand eight hundred and eighty-one, in an

action in the Court of Common Pleas for the City and County
of New York, between Alfred Whitman and Edmund S.

Whitman, plaintiffs, and John D. James and James G. Wilson,
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defendants, in favor of the said plaintiffs, against the said

defendants, for the sum of three hundred and seventy-seven

^oV dollars, as appears to us by the judgment roll filed in the

office of the clerk of said court :

" And whereas a transcript of said judgment was filed, and

said judgment was docketed in your county on the fifth day
of April, in the year one thousand eight hundred and eighty-

one, and the sum of three hundred and severity-seven ^fa dol-

lars is now actually due thereon :

"And whereas an execution against the joint and separate

personal and joint and separate real property of the judgment
dehtors has been duly issued to the sheriff of the County of

New York, where they reside, and returned unsatisfied :

" And whereas the defendant John D. James has been

arrested in said action, and the order for said arrest has not

been vacated :

"
Therefore, we command you, that you arrest the said

judgment debtor John D. James and commit him to the jail

of your count}
7
,

until he shall pay the said judgment or be

discharged according to law, and return this execution within

sixty days after its receipt by you, to the clerk of the Court

of Common Pleas for the City and County of New York.

"Witness, Hon. Charles H. Van Brunt, Justice of our

said court, at New York City, the eleventh day of June, 1881.
" FORBES & SAGE,

Plaintiffs' Attorneys,
165 Broadway,

New York City."

The motion was denied, and from the order entered thereon

the defendant James appealed.

C. E. Souther, for appellant.

Forbes < Sage, for respondents.

J. F. DALY, J. [After stating the facts as above.] The

question to be determined is whether, when an order of arrest

has been granted against one of several joint debtors and
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remains undischarged, an execution against his person only
can be issued after return of execution against the property of

alh The case is not expressly provided for in the code. The
rule is that an execution must be in the name of all the plaint-

iffs against all the defendants (Farmers ',
<&c. Nat. Jlank v.

Crane, 15 Abb. Pr. N. S. 435; Graham's Pr. 411). The Code of

Civil Procedure does not require this to be done, except where

the judgment is against joint debtors, only one of whom has

been served with summons
;

an. execution upon such a judg-
ment must be issued in form against all the defendants, but

the attorney for the judgment creditor must indorse thereupon
a direction to the sheriff containing the name of each defend-

ant who was not summoned, and restricting the enforcement

of the execution to the defendant served ( 1932-1936). It

must be borne in mind, however, that in such a case the execu-

tion is properly issued against all the defendants because their

joint property is to be reached. So, the cases holding that

where one defendant only is to be taken in execution the execu-

tion must be issued against all the defendants with an indorse-

ment directing the sheriff to take that particular defendant

only, are cases in which all the defendants were originally

liable to execution against the person (Farmers', &c. Nat.

Bank v. Crane, above cited
;
Fake v. Edgerton, 5 Duer, 681).

I find no authority for holding that, where one defendant only
is liable to be taken in execution against the person because an

order of arrest was granted and executed against him only,

such execution must run, in form, against all the defendants

in the action. Such execution would not be warranted by the

judgment, and it is essential to the validity of the process that

it should be (cases last cited).

The essentials of an execution are prescribed in sections

1366 to 1374 of the code
;

it must intelligibly describe the

judgment, stating the names of the parties in whose favor and

against whom, the time when, and the court in which, the

judgment was rendered : and if it was rendered in the Supremo
Court, the county in which the judgment roll is filed, &c.

Where all the parties against whom judgment was rendered

are not judgment debtors, the execution must show who is the
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judgment debtor ( 1368). "Where a judgment awards differ-

ent sums of money to or against different parties, a separate

execution may be issued to collect each sum so awarded ( 1374).

No provision requires the execution to be issued against all the

defendants in the judgment ;
the tendency of the code legis-

lation is rather towards separate process for separate liability.

The execution in this action describes the judgment accurately,

and complies with all the requisites of the code
;
the defect com-

plained of is that after reciting that the judgment is against

both defendants it does not command the sheriff to take both,

and by indorsement restrict him to taking James only. It

recites the facts showing James to be the'only party liable to

execution and directs the sheriff to take him. In this it does

not violate any provision of the code or rule of practice, and

is not irregular.

The order should be affirmed, with $10 costs and disburse-

ments.

BEACH, J., concurred.

Order affirmed, with costs.

MINNIE CUMMINS, Respondent, against Louis HANSON,

Appellant.

(Decided April 3d, 1882.)

Where the hirer of rooms with board, under a contract for a definite term

at a certain weekly rental, removes from the premises during the term

and refuses to pay the rent, and an action to recover damages therefor

is brought before the expiration of the term, damages may be recovered

up to the time of the trial
; not merely to the time of the commencement

of the action.

APPEAL from a judgment of a district court in the City of

New York.
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The facts are stated in the opinion. .

Samuel Jones, for appellant.

Christopher Fine, for respondent.

BRUNT, J. This action was brought to recover dam-

ages for the breach of a contract claimed to have been made

by the defendant with the plaintiff, for the rental of certain

premises, with board, for the period of seven months, com-

mencing on the 1st of October, 1881, at the weekly rent of $45

including board. The defendant occupied the premises up to

the 15th day of October and paid therefor up to that time,

and then moved from the said premises and refused to pay

anything further.

The action was commenced on the 21st day of October

and was tried on the 26th day of November, and a recovery
was had for $187 ;

and from the judgment thereupon entered

this appeal is taken.

It appeared upon the trial that $35 of the price was for

rent and $10 for board, and the justice in granting judgment
eeems to have allowed for seven weeks rent less $48 received

as rent for part of the rooms after they were vacated by the

defendant.

The main question involved in this case is as to the rule

of damages.
The case of Taylor v. Bradley (39 N. Y. 129), contains

dicta, which support the claim made by the defendant, that

the contract not having been terminated by efflux of time,

-damages could only be recovered up to the time of the com-

mencement of the action
;
but the reasoning applies as well to

damages which are claimed prior to the commencement of the

action as to those which are claimed up to the time of the

trial
;
the basis of the dicta being, that the defendant cannot be

deprived of his reclamation or abatement for earnings which

may be subsequently received from other sources because

until the termination of the contract it cannot be determined

but that the plaintiff may in the future have employment
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which will be even more remunerative than that which he

was to receive from the defendant.

It is established by numerous authorities that for a breach

of a contract of this description, the party may commence his

action at once for damages, without waiting until the termina-

tion of the contract, and it has been held that in case an action

was commenced prior to the termination of the contract, where

the contract at the time of the trial was terminated, that the

party could recover all the damages which be had sustained by
reason of the violation of the contract.

In the case of employment an action will not lie for wages
unless proof of performance or continuous readiness to per-

form is established, but in an action for damages such evi-

dence is not necessary ;
all that is necessary to establish such

an action is a breach of the contract of employment upon the

part of the defendant. If a party has the right, in case he

brings his action prior to the termination of the contract by
efflux of time, to recover his damages up to the time of the

commencement of the action, there is no reason why he should

not be allowed to recover his damages up to the time of the

trial, in the same manner as he would be allowed to do if the

action was commenced before the termination of the contract

by efflux of time, and the trial took place subsequent thereto.

The objection stated in the case of Taylor v. Bradley is

equally strong against the recovery of damages up to the time

of the commencement of the action as it is against the right
to recover damages up to the time of the trial. Although this

question does not seem to have been directly decided by any

authority which I have been able to find in this state, or to

which my attention has been directed, I am of the opinion that

the tendency of the decisions is to allow the recovery of dam-

ages in all cases up to the time of trial irrespective of the time

of the commencement of the action. The case of Hochster v.

De La Tour (2 El. & B. 691), seems to expressly sanction

the latter view.

In any event, however, the judgment seems to have been

too large. The amount of the recovery should have been for
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six week's rent at $35 a week, $210, less $48 the amount re-

ceived making a balance of $162.

The judgment should therefore be reduced to the sum of

$179.50 and affirmed for that amount, without costs to either

party.

VAN HOESEN, J., concurred.

Judgment accordingly.

JOHN McCLOSKEY, Plaintiff, against HENRY STEWART et al.,

Defendants.

[SPECIAL TERM.]

(Decided April 18th, 1882.)

An action in the nature of a creditor's bill may be maintained by a judg-
ment creditor, to set aside fraudulent conveyances, by the judgment
debtor, of personal property as well as of real estate.

Where the property alleged in such an action to have been fraudulently
transferred consists of machinery, tools, &c., in use, new tools and

machinery purchased by the fraudulent transferee for the purpose of

supplying the waste of ordinary wear and tear may be reached by the

plaintiff.

TRIAL by the court without a jury of an action by a judg-
ment creditor to set aside conveyances by his judgment
debtor.

The facts are stated in the opinion.

Robert 8. Green and Frank J. Dupignac, for plaintiff.

Edward H. Holts, E. A. S. Man and J. W. Perry, for

defendants.

VAN BRUNT, J. This is a creditor's bill filed to reach cer-

tain property claimed to have belonged to one LLenry Stewart,
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and by him transferred in fraud of his creditors. The evi-

dence shows that, prior to January 18th, 1879, the defendant,

Henry Stewart, for many years had been a manufacturer of

sewing machines in the City of New York, and was at that

date in the possession of certain tools, fixtures and machinery,
with which he was carrying on business

;
that on the 19th of

Noyember, 1878, a judgment was obtained against said Henry
Stewart by the plaintiff for $992. 88, and which judgment also

established the right of the plaintiff to a share in the profits

arising from the use of a certain device which Henry Stewart

was using in his business as a sewing-machine manufacturer.

Execution upon this judgment having been stayed, on the

17th of January, 1879, such stay was vacated, and on the 18th

of January, 1879, the certificate of incorporation of the Henry
Stewart Manufacturing Company was filed, and it took pos-

session of all the machinery, tools and fixtures, and machines

manufactured and in course of manufacture, book accounts

and good will, which had belonged to Henry Stewart, or with

which he had been carrying on business.

The only trustees and incorporators of said company were

the said Henry Stewart, Frances Stewart, his wife, and Beatte

Mills, his daughter. The capital stock of said company was

to be $50,000, and all that was issued was issued to the wife

of said Henry Stewart and to his daughters, with the excep-
tion of $1,500, which was issued to the said Henry Stewart.

The Henry Stewart Manufacturing Company, under the

presidency of Henry Stewart, and under his direction and sole

control, carried on business until August of 1860, when a new

corporation was formed by Henry Stewart, Erastus Crawford,

and William Niemarm, the nominal capital being 250,000,

the Henry Stewart Manufacturing Company transferring to the

Stewart Manufacturing Company the same property with

which it had commenced business, including such new tools and

machinery as had been bought to replace those which had been

worn out in the course of the business
;

and issued stock to

the amount of $150,000 in payment therefor to the stock-

holders of the Henry Stewart Manufacturing Com pan}*, which

stock was issued as follows : $100,000 to Frances Stewart,

VOL. X. 32
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$43.000 to Beatte Mills, and $1,000 to Henry Stewart. No
money was paid upon the transfer

;
neither was any cash put

in the business, with the exception of $2,000 contributed by
William Niemann, and all the stock that was issued amounted

to $156,600.

On the 29th of July, 1881, the plaintiff recovered a judg-
ment against Henry Stewart upon said contract above men-

tioned for $13,212.84, and an execution issued to the sheriff

was returned unsatisfied.

The defendants claim that no ownership in the property
transferred to the Henry Stewart Manufacturing Company has

been shown to be in Henry Stewart, and, if there was, the

property transferred being personal property, a creditors bill

will not lie to reach it. Various authorities have been cited

by the defendants to support the latter proposition, which,

although it may seem to be established by certain dicta, has

never been sustained by any direct decision
;
and in the only

decisions where the question has come up with reasonable

directness, the contrary position has been held. The result

of a rule such as has been claimed upon the part of the de-

fendants to have been established, in the case of a creditor

who was unable to indemnify the sheriff, would deprive him

of every opportunity that he might have to attack a fraudulent

conveyance. If the judgment debtor should be so fortunate

as to have a creditor who was not able to indemnify the sheriff

in order that he might compel him to make a levy, such

debtor might make any transfer of his property, no matter

how fraudulent, and the judgment creditor would be

remodi less.

In the case at bar, transfers have been made of the prop-

erty in question. The property is claimed to have changed

possession, and it is for the purpose of establishing the fraud-

ulent character of the conveyances of this property that this

action is brought.

It 13 also urged upon the part of the defense that the evi-
(

dence i.i this case shows that the property in question prior to

this transfer to tho Henry Stewart Manufacturing Company
was sold at auction under a chattel mortgage. It is true that
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the witness Snyder so testified i.i answer to a question which

did not call for such a response. A motion was at once made

by the counsel for the plaintiff to strike out the testimony in

regard to the chattel mortgage, upon the ground that the mort-

gage itself and the person who conducted the sale were the

best evidence. The ruling of the court was that it would allow

the evidence to stand, and if testimony was not produced
which would sustain the evidence given, it should fall.

The case is entirely barren of evidence of the existence of

any chattel mortgage. There is not the slightest evidence that

any sale was ever made under any chattel mortgage ;
there is

not the slightest evidence by what authority this pretended
sale was made

;
and the case is entirely barren in testimony as

to who purchased upon any such sale. By this pretended auc-

tion sale under a pretended chattel mortgage (because in view

of the circumstances of the case, if such chattel mortgage ex-

isted, if such sale had taken place under the mortgage, the de-

fendants would have undoubtedly proved it), Henry Stewart's

property, upon the eve of a judgment, in the face of a large

unliquidated claim, is sold to somebody, to whom, we are not

informed, or at what price. I say it was Henry Stewart's

property, because, under the evidence in this case, he being
shown to be in possession of it, shown to have carried on busi-

ness with it, the presumption would be that it belonged to him,
unless some evidence to the contrary was shown, especially in

view of the fact that shortly prior to this time Henry Stewart

'had sworn that he was worth $50.000 over and above all

his debts and liabilities, and he is not shown to have

been possessed of any other property. There is not the slight-

est evidence that the persons to whom the stock of the Henry
Stewart Manufacturing Company was issued ever acquired by
such sale the slightest interest in the tools and machinery whch

it is claimed were sold at such pretended sale. There is no

evidence as to any transfer by Henry Stewart of the book ac-

counts to any body for any consideration, and yet they all

passed into the hands of the Henry Stewart Manufacturing

Company, and stock is issued to the family of Henry Ste\7art

for such book accounts as well as for such tools and machinery.
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There does not seem to be the slightest particle of evidence

which can possibly sustain the good faith of such a transac-

tion.

Upon the evidence as it stands, it is one of the most sloven-

ly attempts to cover up an alleged fraudulent transfer that has

ever come under my observation. There is not a scintilla of

evidence to show the slightest good faith upon the part of any

body connected with the transaction.

After this pretended disposition of the property, Henry
Stewart carries on the business just as before, has the sole con-

trol of it to be sure his wife and daughter draw money out

of the business as though it was a copartnership and not a cor-

poration, and after they had received this money, without any

authority from the corporation, Henry Stewart, an insolvent,

kindly consents to assume the burden of their responsibilities,

the amounts are charged to him, and the accounts of the wife

and daughter are balanced.

As to the transfer to the Stewart Manufacturing Company,
there is no more evidence of good faith than existed in the

transfer to the Henry Stewart Manufacturing Company. No
money passed, not a dollar was paid, except, perhaps, the pal-

try $2,000 contributed by Niemann to be sure, the trus-

tees were different, with the exception of Henry Stew-

art, and the stock was increased
; but, as usual, the only per-

sons that got the stock were Henry Stewart and his family

Henry Stewart receiving a mere nominal amount of the

8150.000 issued and his family receiving the balance. Some*

$6,600 worth in stock seems to have been issued to other peo-

ple who were creditors, some of whom were creditors of the

corporation, and one of whom Niemann seems to have

put in the only cash that ever graced any one of these trans-
'

few.

Henry Stewart knew of the fraudulent character of the

transfer to the Henry Stewart Manufacturing Company, and

he is president of the new corporation and knew perfectly

well how fraudulent this second transfer was.

There is no direct evidence going to show that the two other

trustees were acquainted with the fraudulent character of this
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arrangement, but they seem to have been unwilling to go upon
the stand arid testify as to their good faith, and in view of the

suspicious circumstances attending the whole business it must

be assumed that such failure to show their good faith was be-

cause they did not dare to undergo an examination as to the

circumstances attending these transactions.

It is claimed that the creditors of the new corporation will

lose their security for their debts in case the plaintiff in this

action should be allowed to succeed.

I fail to see the force of such an argument. It applies to

every transfer of this description where a party fraudulently
transfers his property for the purpose of escaping a liability

which he anticipates, although it has not ripened into judg-
ment

;
and where parties give credit to a fraudulent trans-

feree, upon the faith of his apparent title to the property so

fraudulently transferred, it certainly is no greater hardship to

have to lose their debt than it would be for the creditor to

lose his claim upon the property transferred because of such

fraudulent transfer.

It is suggested that the only property that can be reached

in this case is the machinery, tools, &c., which were in exist-

ence at the time of the first transfer. This may be true as far

-as the manufactured goods, or goods in the process of manu-

facture, may be concerned, but it does not apply to such new
tools and machinery as may have been purchased for tlfe pur-

pose of supplying the waste of ordinary wear and tear. The

parties in possession have had the benefit of the machinery and

tools, have worn them to a certain extent in their business,

they have had the benefit of such waste, and there is no reason

in law or equity why the repairs which may have been made
to supply such waste should not follow the property itself.

As well might it be said in the case of a fraudulent transfer

of an engine, while in the possession of a fraudulent transferee,

the piston rod of which is broken and a new one supplied, that

the judgment creditor, when he gets possession of the engine,

would not be entitled to take with it the new piston rod which

had been placed there to replace the one which had been

broken. Or, suppose a ship had been transferred fraudulently,
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and when in the possession of the fraudulent transferee some

new planks had been put upon her, it could equally well be

claimed that the creditor could not take those planks with the

ship, but that they must be removed.

Where a fraudulent transferee mingles his own property
with that which he has fraudulently received, he cannot

claim that the property so mingled shall subsequently be

assorted and laid aside for the payment of his creditors (Ilooley

v. Gieoe, 82 K Y. 625
;
9 Daly, 104).

The plaintiff, therefore, is entitled to judgment, with costs

and an extra allowance. Findings of fact to be settled upon
two days' notice.

Judgment for plaintiff, with costs.

WRIGHT E. POST, Respondent, against ETTA A. MOKAN, Im-

pleaded, &c., Appellant.

(Decided May 1st, 1882.)

In an action of ejectment, the answer set up, with other defenses, an equit-

able counter-claim, which was dismissed upon trial of the issue thereon

at an equity term of the court, and subsequently, the other issues were
' tried before a jury, who found a verdict for the plaintiff. Held, that the

defendant was not entitled, upon payment of the costs.under 2 H. 8. 309,

$ 37, to a new trial of the equitable issue on the counter-claim, but only
to a second trial of the other issues.

APPEAL from a judgment of this court entered upon the

verdict of a jury directed by the court, and from an order

denying a motion for a new trial.

The facts are stated in the opinion.

G. W. Cotterill, for appellant.

T. Langdon Ward, for respondent.
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BEACH, J. This is an action of ejectment, brought to

recover the possession of premises in this city, for the viola-

tion of a covenant in the lease against under-letting. The
defendant's answer, among other averments, contained an equit-

able counter-claim praying reformation of the lease in regard to

this covenant. The latter issue was tried at an equity term

of the court, and resulted in its dismissal. The subsequent
trial of the remaining issues was had before a jury, who
rendered a verdict for the plaintiff. The two trials culminated

in a judgment not contained in this record. The defendant

thereafter obtained an order vacating the judgment, having

paid the taxed costs, under the provisions of 2 R. S. 309,

37. Upon the second trial, the court directed a verdict for

the plaintiff, overruling an objection by defendant's counsel

that the equitable issue remained untried, to which ruling an

exception was taken.

The confusion in this case in my opinion arises from mis-

taken practice. The trial of the equitable issue was properly
Lad before the court, without a jury (Code Civ. Pro. 974).

It is there provided that such an issue is to be tried, as' if it

arose in an action brought by the defendant against the plaint-

iff, for the cause of action stated in the counter-claim, and

-demanding the same judgment. This section, in connection

with 967, in my opinion, "warrants the entry of a formal

judgment. Had that course been taken in the case at bar,

there would be no complication, and the defeated party could

Lave^reviewed the trial in the usual wa}
T

.

No judgment seems to have been entered, so far as tho

record here shows, the recital being, that the court directed a

judgment in favor of the plaintiff and dismissing the counter-

claim. If, however, a judgment was formally entered as in

any equity action, it certainly was not affected by the order of

the special term, which could only apply to a judgment
rendered in an action of ejectment, and not in one for the

reformation of a written instrument. If none was entered,

there is still the record of the proceedings had on the trial,

containing the decision of the court, which the special term
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order could in no wise affect. All remaining to be done is to

perfect the record by the entry of judgment.
Under the former system of procedure, had the plaintiff

brought this action, and the defendant tiled a cross bill in

equity, asking a reformation of the lease, and obtained an

injunction restraining the prosecution of the original suit, upon
the dismissal of the bill, the consequent dissolution of the in-

junction, and a trial of the first action, each resulting in judg-
ment for plaintiff, it is inconceivable that, under the statute,

the defendant could obtain anything more than a re-trial of

the ejectment suit.

It may be conceded that the re-entry clause in the lease is

inartificially drawn
;
still it is sufficiently definite and effective.

The defendant covenanted not to underlet the premises. The

re-entry provision reads :
" If default be made in any of the

covenants herein contained, then it shall be lawful for the said

party of the first part to re-enter the said premises and to

remove all persons therefrom."

The covenant not to underlet was made by the defendant,

and though in the negative, was none the less a covenant.

Default was made, and the plaintiff was the one to whom
the right of re-entry was reserved, in such event.

I am unable to discover from the record any question of

fact for submission to the jury. There was no evidence of

a consent to the sub-letting by the plaintiff or his attorney
in fact, and the statements of tlje real estate agents, in the

absence of the plaintiff or his representative, could have no

effect, unless they had authority to bind the plaintiff, which

no where appears to have existed.

The judgment and order should be affirmed, with costs.

J. F. DALY, J., concurred.

Judgment and order affirmed, with costs.
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M. E. QUIN, Plaintiff, against PETER BOWE, Sheriff of the

City and County of New York, Defendant.

[SPECIAL TERM.]

(Decided May 8th, 1882.)

The provision of section 3531 of the Code of Civil Procedure, limiting the

recovery of costs where two or more ac-tions are brought for the same

cause against persons who might have been joined in one action, applies

to separate actions for the same cause, brought against a sheriff and his

indemnitorjand costs, other than disbursements, can be recovered by the

plaintiff in only one of such actions.

MOTION for leave to serve a supplemental answer.

The action was brought against the sheriff of the City and

County of New Y'ork for an alleged trespass. Another action

for the same* trespass having been brought in the Marine

Court of the City of New York by the same plaintiff

against an indemnitor of the sheriff, in which satisfaction for

the trespass had been made by the iudemnitor, the sheriff

moved for leave to set up such satisfaction by way of supple-

mental answer in this action.

J. F. DALY, J. Before the Code of Civil Procedure, if a

plaintiff received satisfaction for the trespass in an action

against one party liable for it, he could collect costs and dis-

bursements of any action commenced by him against any other

party liable for the same cause of action. But section 3231

seems to embrace actions for wrongs as well as certain actions

on contract in the provision that " where two or more actions

are brought, in a case specified in section 454 of this act, or

otherwise for the same cause of action, against persons \vho

might have been joined as defendants in one action, costs,

other than disbursements, cannot be recovered, upon the final

judgment, by the plaintiff, in more than one action, which

shall be at his election." Section 454 permits the joining. in

one action of the parties severally liable upon the same writ-

ten instrument, including the parties to a bill of exchange or
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a promissory note. The expression in section 3231,
" or

otherwise for the same cause of action," cannot, I think, bo

construed to mean like causes of action, or actions similar to-

those specified in section 454
;
the language clearly meaning,

I think, that where, in a case specified in section 454, or in

any case, two or more actions are brought for the same cause

of action, costs other than disbursements cannot be recovered.

The Revised Statutes contained a provision (2 R. S. [Edm.

ed.] 633), limiting the collection to disbursements only, where

several suits were brought on one bond, recognizance, promis-

sory note, bill of exchange, or other instrument.

The Code is broader than the statute, as it includes actions

upon
"
any written instrument," as well as bills, notes and

similar obligations ( 454), and the language of section 3231,

"or otherwise [than section 454] for the
f
same cause of

action," is an evident further extension of the law to embrace

all actions. .

The supplemental answer may be set up, therefore, on pay-

ment of disbursements only, as that is all plaintiff could col-

lect.

Order accordingly.

L. C. ALEXANDER, Receiver of The Columbia Life Insurance

Company, Plaintiff, against W. KATTE, Defendant.

[SPECIAL TERM.]

(Decided May 25th, 1882.)

A complaint alleged a fraudulent transaction between persons not parties

to the action, as the result of which promissory notes and securities

therefor, given by the defendant in payment of his subscription for certain

stock, were delivered back to him, upon the surrender of such stock, nud

that he, though not a party to the alleged wrongful transaction, had knowl-

edge of it and received the benefit of it ; and prayed that the transaction

be declared wrongful, the notes and securities restored, and judgment



KEW YORK MAY, 1882.

Alexander v. Katte.

rendered against the defendant on the notes. Held, that the parties to

the alleged wrongful scheme were necessary parties to the action, and

that a demurrer for defect of parties, in that they were not joined us

defendants, should be sustained.

TBIAL upon a demurrer to a complaint.

The facts are stated in the opinion.

Nathaniel Myers, for plaintiff.

Charles B. Alexander, for defendant.

J. F. DALY, J. The allegations in the complaint <ire

sufficient to warrant a decree for the relief demanded, if the

necessary parties to the controversy were before the court.

This action is brought by the receiver of the Columbia Life

Insurance Company (formerly the St. Louis Life Insurance

Company) a Missouri corporation, to have this court declare

wrongful a certain transaction, had in or about November,

1875, in the state of Missouri, between one George J. Davis,

a director in said company, Alfred M. Britton, the acting

president of said company, and the Life Association of Amcr-

-ica, another Missouri corporation, by which the latter corpor-
ation obtained possession of the assets, business and property
of the first named company, getting possession, among other

assets, of certain notes of defendant and collaterals to secure

the same, which notes ar.d collaterals were delivered throughO
said Davis to defendant, who thereupon surrendered to Davis

the stock of said St. Louis Insurance Company, which he

held as a subscriber, having in payment of his subscription
therefor given the said notes and- the collaterals to said com-

pany.
The complaint prays judgment that defendant produce

and bring into court said notes and collaterals, and that they
bo declared assets of the said company and a trust fund for

the payment of its creditors
;
that the collaterals be sold and

applied to the satisfaction of defendant's indebtedness^ and

that plaintiff have judgment against defendant on said notes.
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The complaint does not allege'that defendant was a party
to the wrongful transaction between the officers of the St.

Louis Insurance Company and the Life Association, by which

merger of the companies was effected, or by which the latter

corporation was enabled to get control of the former, but does

allege that he had knowledge of the intention of the parties

to that arrangement and of the details of the scheme concocted

between them.

That scheme, as alleged, was that the Life Association

should make and deliver to Davis its draft on its treasurer, at

one day's sight, for $1,111,898.34, with which Davis was to

obtain all the securities held by the St. Louis Insurance Com-

pany, in payment of stock it had issued
;
that Davis should

exchange with the subscribers for said stock their notes and

securities thus obtained, for their stock, and thus practically

cancel their subscriptions and relieve them' from liability as

stockholders
;
that it was never intended by the parties to the

scheme that the said draft of $1,111,898.34 should be paid,

but that the same should again come into possession of the

Life Association when it obtained possession of the St. Louis

company.
None of the parties to the arrangement which the court is

asked to set aside is before it, and it seems that they are not

only proper, but necessary parties (Alexander v. Iforner, 9

Cent. L. J. 111). Defendant is charged with having received

the benefit of the alleged wrongful scheme by the cancellation

of his subscription ;
he is charged with knowledge of a design

to get possession of all the securities of the St. Louis Com-

pany by a pretended payment therefor with a draft of the

Life Association.

Whether the transaction was fraudulent or not depends

upon whether the draft was a valid consideration for the

securities and could and can be enforced against the drawer.

It is for the interest of defendant to have the parties to that

scheme, and who made and who received the draft, joined as

defendants in this action, that he may have the benefit of

their defense, and that any judgment as to the validity of the

transaction in question may bind them.
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I have looked at the complaint to ascertain if, apart from

the demand for equitable relief, there is a cause of action for

damages, or upon contract, alleged against the defendant,

which would warrant a judgment against him as in an action

at law. I find none. The complaint is an application for

equitable relief, and as the defendant does not answer, but

demure, the judgment granted could not be more favorable

than that demanded in the complaint, even though averments

that would be proper in setting forth a legal c:;use of action

are embodied in the pleading (Kelly v. Downing, 42 N. Y.

71
;
Code Civ. Pro. 1207). Part of the relief demanded is

judgment for the amount of the defendant's notes, but plaint-

iff must first obtain his decree, as prayed for, that said notes

are part of the assets of the company of which plaintiff is

receiver, before judgment for the amount of said no:es can

be awarded.

Demurrer sustained
; judgment accordingly, with costs.

GEORGE W. ALLEN, Appellant, against STEPHEN D. AFFLECK,

Respondent.

(Decided June 5th, 1882.)

An agreement between a husband and wife and a trustee for the wife pro-

vided for a separation of the husband and wife during life, the wife to

have the custody of their children, the husband to pay to the trustee a

certain sum weekly for the support and maintenance of the wife and

children in discharge of the husband's liability therefor, and the trustee

to indemnify the husband against any other charge or expense therefor

and against all debts thereafter contracted by the wife on her own ac-

count or on account of the children. The husband and wife did, after-

wards, and pursuant to the agreement, live separate; and the provisions

of the agreement were for a time performed, until, the husbaud having
offered to support the wife and children if they would reside with him,

and the wife having refused the offer, he thereupon ceased to make the

stipulated payment to the trustee. Held, that the agreement was valid

as to the wife, even if the provision in respect of the custody of the chil-

dren was invalid
; that the husband was liable to the trustee for the sup-
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port of the wife and children, so far as the agreement had in good faith

been executed, notwithstanding the wife's refusal of his offer; and that

the trustee might recover from him the amount stipulated in the agree-

ment.

APPEAL from a judgment of the general term of the Ma-

rine Court of the City of New York, reversing a judgment of

that court entered upon findings by the codt't on a trial with-

out a jury.

The action was brought to recover for a breach by the

defendant of an agreement made between him, his wife, and

the plaintiff as trustee for the wife, which was thus alleged
in the complaint.

"1, That on the first day of March, A. D. 18T9, the

defendant made and entered into an agreement with Ida .

Affleck, his wife, and the plaintiff as trustee, whereby, among
other things, the defendant, in consideration of the promises
and agreements hereinafter mentioned, made by this plaintiff

as such trustee, promised and agreed to pay to said trustee, this

plaintiff, for the support and maintenance of his said wife

and their two children, Irene May Affleck and Elmer "VV.

Affleck, the sum of $12 a week, payable on Monday of

each and every week, and to be in full discharge for all liabil-

ity for the support and maintenance of his said wife and chil-

dren.
"

2. That the plaintiff as such trustee as aforesaid, in con-

sideration of the promises and agreements above mentioned

made by the said defendant, among other things covenants

and agrees to and with the said defendant to indemnify him
and bear him harmless of and from all debts of his said wife,

contracted or that may hereafter be contracted by her or on

her account, or on account of their two children, and that the

said defendant shall not be put to any charge or expense for

the support and maintenance of his said wife or the said two

children or either of them than the said sum of $12 per

week, so to be paid by said defendant, as more fully and at

large will appear by said agreement, a copy of which is hereto
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annexed marked "
A," and which is made a part of this com-

plaint.
"

3. That the plaintiff as such trustee, as aforesaid, has fully

performed all the conditions of said agreement on his part,

but the defendant has neglected and refused to comply with

the terms of said agreement on his part, and has not paid the

$12 per week as he agreed to do, although the same has

often been demanded
;

but on the contrary thereof, the

defendant is now justly indebted to this plaintiff as such trus-

tee, as aforesaid, and in the manner aforesaid, in the sum of

$432 for thirty-six weeks at $12 per week, which the defend-

ant has not paid."

The substance of the agreement referred to in the forego-

ing complaint as annexed thereto is also stated in the opinion.
The defendant's answer was as follows :

"
1. That he admits the first and second paragraphs of

the complaint.
"

2. That he denies upon information and belief that

the plaintiff has fully performed all the conditions of the

agreement as alleged in the third paragraph, and he admits

that he has not paid the sum of $432 as therein alleged, but

denies that he is indebted to the plaintiff in any sum whatever.
" As separate and distinct defenses he alleges :

"
3. That the contract referred to in the complaint, a

copy of which is annexed thereto, is illegal and void, because

the same is contrary to public policy.

"4. That Ida E. Affleck, the wife of the defendant, and

a party to said contract, violated the letter and spirit of this

contract, by alienating the affections of defendant's children

from him, and refusing to permit defendant's son to visit the

defendant as by said contract provided.
"

5. That the defendant, in the month of January, 18SO,

offered to support said Ida E. Affleck and the said children,

if they would reside with the defendant, but that said Ida E.

Affleck refused said offer, and still refuses to live and cohabit

with the defendant.
'
6. That since the execution of said contract the said Ida

E. Affleck commenced an action in the Supreme Court of the
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State of New York, for a limited divorce on the ground of

cruel and inhuman treatment, and further alleging as one of

the reasons for said action, that defendant refused to support

her, and lias abandoned her, and asks judgment for the cus-

tody of said children, and that a reasonable provision be made

for the support of herself and children out of the defendant's

property, and that issue was joined in said action, and the

same is now pending in the court aforesaid.
"

7. That thereafter the said Ida E. Affleck, by her coun-

sel, applied to said court for a weekly sum of twenty dollars

as alimony during the pendency of the action aforesaid, which

application was denied, and that the bringing of said action

and the application for alimony was made with the consent

and knowledge of the plaintiff herein.

u
8. That by the said contract, the control, custody and

care and education of defendant's children were surrendered

to his said wife, and the sum agreed to be paid by the said

contract was in part for their support and maintenance, and

that such surrender of his children was illegal and void, as

against public policy, and that before the commencement of

this action the defendant has commenced a habeas corpus pro-

ceeding for the possession of his said children, and which pro-

ceeding is now pending.
"

9. The defendant by answering herein and pleading the

defens athereto, does not waive the illegality of said con-

tract or any of its parts, and he reserves the right to himself

to object to the sufficiency of the complaint at the trial here-

of."

At the trial the parties consented that a jury be waived,

and that the case be decided from the pleadings without

formal evidence, and the following requests were made by the

counsel for the defendant :

"'
1. That if the complaint did not state facts sufficient to

constitute a cause of action, to render judgment for the defend-

ant.

" 2. That if the contract upon which the action was based

was void, because it contained covenants contrary to public

policy, to render judgment for the defendant.
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"
3. That if the complaint did state facts sufficient to con-

stitute a cause of action, to render judgment for the plaintiff."

The justice found for the plaintiff, and upon his findings

judgment in favor of the plaintiff was entered for the amount

claimed. From the judgment the defendant appealed to the

general term of the Marine Court, which reversed the judg-

ment, and ordered judgment absolute for the defendant.

From this decision the plaintiff appealed to this court.

II. T. & J. W. Cleveland, for appellant.

A. Simisj Jr., for respondent.

CHARLES P. DALY, Chief Justice. This case was submitted

on the pleadings ;
and where this is done, everything stated

in the complaint, or set up in answer to it, may be taken as

facts agreed upon between the parties. An agreement of

separation between husband and wife is of no effect, unless

the parties are separated when the agreement is entered into,

or they separate afterwards, in pursuance of the agreement

(Carson v. Murray, 3 Paige, 483
;
Nurse v. Craig, 2 Bos. &

Pul. 148).

It is not directly averred in the complaint that a separation
had taken place, in pursuance of the agreement, but it is in-

ferable from what appears, when the whole of the pleading
is taken together. It is averred in the complaint, that the

defendant agreed to pay to the trustee $12 a week for the

support and maintenance of the defendant's wife and two

children
;
that the plaintiff agreed that the defendant should

not be put to any charge or expense for the support and

maintenance of the wife and children, beyond this $12 a

week
;
and it appears by the agreement annexed to the com-

plaint, that the wife was to take the $12 a week for the sup-

port and maintenance of herself and the two children
;
that

the trustee agreed that she would fulfill that engagement, and
(

that he would hold the husband harmless from any expense i

but the payment of the $12 a week
;
that he would idemnify i

at-j save him harmless from all debts that the wife might'

VOL. X. 33



514: COURT OF COMMON PLEAS.

Allen 0. Affleck.

thereafter contract, either on her own account, or on account

of the children
;
and if the husband MTas compelled to pay any

such debts, that he, the trustee, would repay the sum to him

with all damage or loss he might sustain thereby. It is

averred that the trustee fully performed all the conditions on

his part ;
which is equivalent to a statement that the defend-

ant was put to no charge or expense for the support of the

wife and children beyond the $12 a week, so far as it may
have been paid, which was presumably up to January, 1880.

It appears by the answer that the defendant offered, in Janu-

ary, 1880, to support his wife and children, if they would

reside with him
;
and that the wife refused his offer, and still

refuses to live and cohabit with him
;
which shows that they

were living separate and apart, when this offer was made, and

continued so to live apart, up to the time of the commence-

ment of the action. The claim was for 36 weeks, at $12 a

week, which is about the time that elapsed from the period
when this offer was made, and the commencement of the suit.

The recovery was $432 with interest from the 30th of Sep-

tember, which would be 36 weeks, or from about the middle

of January to the 30th of September, 1880. It therefore ap-

pears that before the commencement of the period for which

this claim of $432 was made, the husband and wife were then

living separate from each other, and continued to do so, until

the suit was brought, which was all that was requisite in this

action to show that a separation had taken place in pursuance
of the agreement.

It is well settled that an agreement like this between the

husband, the wife and a trustee, for a separation during life is

valid and effectual, both at law and in equity (Calkins v.

/xwy, 22 Barb. 106, 107
;
Carson v. Murray, 3 Paige, 483

;

tielliny v. Crowley, 2 Yern. 386). And as respects the wife, it

would not be invalidated, although the provision in the agree-

ment in, respect to the children might be void (Leavitt v.

J'almer, 3 N. Y. 19, 37
;
Parsons on Contracts, 428) ; nor, if

we assume, upon the authorities cited by the appellant, that

the provision respecting the children was one that the court

\\'t uld not enforce, being void as against public policy, does it
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necessarily follow that the defendant is not answerable

to the trustee for the support of the wife and children,

so fur as the agreement has in good faith been exe-

cuted. In Vansittart v. Vansittart (2 De Gex & J. 255),

where such a stipulation in respect to the support of the

children in an agreement for a separation was held to be void

as against public policy, a distinction was made between enforc-

ing the specific performance of an agreement for a separation,

containing such a provision, and questions that may arise

where such agreements have been executed in whole or in

part. It was said in that case that the father has not only a

right to his children, but duties to discharge towards them,
and that he should not be allowed to fetter and abandon his

parental power to the extent that he might do, if agreements
of this character were sustained.

But where, under such an agreement, the husband has

voluntarily left the care and custody of the children to the

wife, and they have been supported by the wife and the

trustee, under a stipulation on the part of the husband that he

would pay $12 a week to the trustee for the support of them
and the wife, there is no reason legal or equitable why, in

such a case, the trustee should not recover from him that

amount as money expended with his consent and for his bene-

fit. An agreement may be void, but if a party has derived

benefit under it by a part performance, he must pay for what

he has received, and the stipulated amount which the trustee

was to receive and the husband was to pay may be taken as

the measure of damages (King v. Brown, 2 Hill, 485
;
Lock-

loood v. Barnes, 3 Hill, 128
;
Nones v. Homer, 2 Hilton, 116;

Broadwell v. Getman, 2 Demo, 87
;
Mavor v. Pine, 2

Car. & P. 91
;
3 Bing. 285).

If this provision in the agreement was void, and the de-

fendant had afterwards demanded the custody of the children

of the wife and the trustee, and they had refused to give them

up, he could have had them restored to his custody by a writ

of habeas corpus, or if he did not resort to that writ it may be

that he would not thereafter be liable to pay the trustee the

$12 a week, as they would then be supported by the wife and

the trustee against his consent. All, however, that appears
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by the pleadings is that he offered to support the wife and

children if they would reside with him
;
and that the wife re-

fused. The wife was under no obligation to do so, as the

agreement, so far as it related to her right to live separate and

apart, was a valid one. It was not an offer to take the children

without her, and in no sense can it be regarded as a demand of

them alone from her and the trustee. If he wanted the chil-

dren without her, it was an easy matter simply to so demand

them, and if the demand was refused, to have them delivered

up to him, by the summary remedy of a writ of habeas corpus.
It amounted simply to this as the wife would not come with

the children and live with him, he allowed them to remain

with her, and to be supported as they were thereafter by
her and the trustee.

This view of the case is taken upon the assumption that

the provision in respect to the children is invalid, but it is by
no means a settled question that agreements of that nature are

absolutely void. In Massachusetts, Maine and New Hamp-
shire, it would seem from the adjudged cases that they are

not ( Wodell v. Coggeshall, 2 Mete. 89
;
State v. Smith, 6

Maine, 402
;
State v. fiarrett, 45 N. H. 15).

Judge CowENand Chancellor WALWORTH, in The People v.

Mercein, (3 Hill, 410, 8 Paige, 67, 68,) were of the opinion
that such agreements a>'e void, but the point has never been

expressly adjudged in this state, for it was not essential to the

ultimate decision of the court in that case, as the agreement for

a separation there was not for a separation during life but for

a temporary period, a kind of agreement which it has been

held is not binding, and which either party is at liberty, at any

time, to put an end to (Calkins v. Long, 22 Barb. 106), and

which Barry, the father, in that case did by demanding and

recovering the custody of his child.

It is not, in my opinion, necessary to decide whether the

agreement in this case was invalid or not
;
I take occasion,

however, to say that I do not see upon what ground it should

be deemed void as being against public policy. This instru-

ment declares that divers disputes, unhappy differences and

divisions had arisen between the husband and wife, for which
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reason they consented to live separate and apart during their

lives. That the furniture in the house 79 High Street in

Brooklyn was set apart for the use of the wife and children,

but was to remain the property of the husband, and was not

to be disposed of by the wife. That the husband should pay
the trustee $12 a week for the support of the wife and chil-

dren, which was fixed upon after taking into consideration the

value of certain real property which had been conveyed by
the husband to the wife. That she was to have the custody
and control of the two children and of their education, which

was given to her at her request, and against the wish and de-

sire of the husband. That one of the children, the son, should

spend his Saturdays with the father
;
and in addition spend

every fourth Sunday at the father's place of business or resi-

dence, wherever that might be. And that the other child (the

daughter) was to be allowed the privilege of visiting and

seeing the father whenever he might wish or desire her to do

so
;
and also that the daughter might visit him from time to

time as she might desire
;
and that in case either of the chil-

dren should be so ill as to be confined to the house, that the

husband should be informed of the fact and have the right

and privilege of visiting them or either of them during such

sickness
;
and that, at all other reasonable times, he might

vuit them.

I see nothing in this agreement that is against public pol-

icy. So far from indicating any intention, on the part of the

husband, to abandon his parental duties, its provisions are

carefully drawn to secure, as far as was compatible under

the unhappy circumstances of a separation like this, that

intercourse between parent and child, which is essential to the

parental influence, and also, the exercise on his part, of that

care and watchfulness in the event of sickness, which grows
out of the paternal anxiety and is the duty of a parent. The

care, custody and education of the children are left to the

wife
;
but it may well have been that that was the best

arrangement to make
;
and being so, was assented to by him,

reluctantly and against his wishes.

I fully agree that it is against public policy to uphold
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agreements by parents, the design or effect of which is to fetter

or abandon the parental duties. But it is now well settled

that parties may lawfully enter into agreements for a separa-

tion during life. Judge COWEN, in The People v. Mercein

(supra), calls them " a kind of divorce which the courts cannot

very well, at this day, gainsay." This being so, it follows, as

incidental to such a separation, that some disposition must be

made of the children, if they have any. They cannot be

brought up under the mutual superintendence of father and

mother as before, and must be left in the custody of one of

the separating parties. The law generally leaves the custody
of children with the father

;
but where the custody of them

comes in question, as it usually does, upon writs of habeas

corpus, it may be denied both to the father and the mother,
and given to other relations, or to strangers, the rule being
that that disposition is to be made which is best for the child

(Kent's Com. 205
;
Schouler's Domestic Relations, 338). Upon

such a separation, the father may be of the opinion that it is

best for the interest of the children, that the care of them

should be left to the mother, and it by no means follows, that

because it is so provided in the agreement, that he has aban-

doned his parental duty.

It appears to me that the parties have, upon their separa-

tion, arranged the delicate matter of the care and bringing up
of the children, as well as the law could do it for them

;
and

where there is nothing more objectionable than appears in the

provisions in this agreement, that the custody and bringing up
of the children had better be left as the parties have arranged

it, unless we go back, and hold, as Lord ELDON puts it in tSt.

John v. St. John (10 Vescy, 530), that the rule upon the pol-

icy of the law is that the contract shall be indissoluble, even

by the sentence of the law, that people should understand that

after etnering into the sacred contract of marriage, they

should feel it to be their mutual interest to improve their

tempers." It might be very well if the law could compel

this, but it cannot, the temper being, in many cases, an infirm-

ity of nature which is beyond the power of the party to con-

trol. If a husband and wife cannot live together, except by
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a life that is intolerable to both, the law should not be' used

as an instrument to coerce them to do so, a conviction that has

slowly gained ground, and gradually led to a recognition of

the validity of agreements of this nature for a separation.

I do not propose to pursue this question, which would in-

volve a somewhat critical examination of the cases in which it

has been considered, farther than to remark in respect to the

two principal ones, that, in The People v. Mercein (supra),

the agreement of Barry, the husband, was that he would relin-

quish to his wife all his right, accruing at the time of the

agreement, and at any future period, to their daughter, provi-

ded the wife would require him to do so
;
and in Vansittart

v. VansiMart (supra), it was provided in the agreement, that

neither of the two elder sons should be sent to any school

without the written consent of both husband and wife (Per
KNIGHT BRUCE, J

., p. 59) ;
in both of which there was more

ground for assuming an abandonment ef the parental duty,

than there is in this case.

This contract was executed, both as respects the wife and

the children, up to the period for which the $12 a week was

recovered by the trustee. J ndge McAcAM was therefore right

in giving judgment for that amount, and in my opinion, the

judgment of the general term should be reversed, and that of

the special term affirmed.

YAN BRUNT and BEACH, JJ., concurred.

Judgment of general term reversed, and judgment of spec-

ial term affirmed.
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Bard v. N. Y. & Harlem R. R. Co.

ALICE M. BAUD, Respondent, against THE NEW YOKE and

HARLEM RAILROAD Company, Appellant.

(Decided June 5th, 1882.)

By a lease of a place of public entertainment, the tenant was permitted to

make alterations, but was bound to restore the premises to the condition

in which he took them. He changed a balcony, subdivided into boxes,

containing chairs and tables, into a place for standing room; and, when
crowded with people, the balcony fell, not having strength sufficient to

support their weight. Held, that the owner of the demised premises
was not liable for injuries received by a third person from the fall, which
was caused wholly by the change in the use by the tenant.

APPEAL from a judgment of this court entered upon the

verdict of a jury, and from an order denying a motion for a

new trial.

In and prior to March, 1879, the defendants were owners

of Gilmore's Garden, and had leased the same to one Kelly
for che purpose of having there an international walking
match. The tenant had leave to make alterations, but was

bound to restore the premises at the end of his term to the

same condition they were at the beginning. At the time of

the lease, there was a balcony across the westerly end, sub-

divided into boxes, each containing a table and from four to

six chairs. The tenant removed these, and during the exhibi-

tion the balcony was crowded with persons, occupying every
available space, when it fell, from want of sufficient strength
to support the weight. The plaintiff was there at the time,

and was injured by the fall.

This action was brought to recover damages for the inju-

ries received. The jnry found a verdict for the plaintiff. A
motion by the defendants for a new trial was denied, and

judgment in favor of the plaintiff was entered on the verdict.

From the judgment and the order denying their motion for a

new trial the defendants appealed.
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Frank Zoomis, for appellant.

Oscar Frisbie, for respondent.

BEACH, J. [After stating the facts as above.] In my
opinion the defendants' motion for a non-suit, made at the

close of the testimony, should have been granted. The ques-

tion whether or not the use made of this gallery by the tenant

was reasonable and within the contemplation of the defend-

ants, was not for submission, to the jury, under the undisputed
facts. It .plainly appears that the balcony was built for use as

boxes, and the lessee changed it to standing room for a large

crowd of people. The defendants had nothing to do with this

and were not legally responsible for what ensued. There was

no proof that the structure was not safe for occupancy as

boxes, and indeed it had before stood the test. There is a sub-

stantial difference between the requirements for such purposes
and a standing room for a crowd filling every available space.

Had an orchestra stand been changed to a receptacle for spec-

tators and fallen from the overweight, the defendants would

clearly not be responsible. Such a change of use would per-

haps be more marked, yet no more potential, than the one in

this case. The owner of demised premises is held to third

persons only when they are out of repair at time of lease, in

particulars which the landlord, as against third persons, is

bound not to allow; but not liable in such a case, where the

tenant's use produces the injury. The principles controlling

this case are correctly stated in Edwards v. The New York t&

Harlem R. R. Co. (32 Supr. Ct. 635), which was based upon
like facts, and some of the many adjudications are there cited.

The judgment and order should be reversed and a new
trial ordered, with costs to abide the event.

VAN BKUNT, J., concurred.

Judgment and order reversed and new trial ordered, with

costs to abide event.
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Bingham v. Harris.

WELLS A. BINGHAAT, Survivor of the Copartnership of

Craft & Bingham, Appellant, against RICHARD C. HARRIS

et al.j Respondents.

(Decided June 5th, 1882.)

>

In an action for the price of paper alleged by the plaintiffs to Lave been

sold and delivered by them to the defendants, it appeared that an agree-
ment for the manufacture and delivery of paper, like a certain sample,
had been negotiated by one G., on behalf of the plaintiffs, with the

defendants, who wanted such paper to supply customers at B., and that

the defendants gave to the plaintiffs personally a written order for the

paper in accordance with the agreement. Evidence was given on the

part of the defendants that G. subsequently came to them, with a sample
of the paper manufactured, which they refused to accept, because not

according to sample; that G. then said, in substance, "if you will send

it to your customers in B. we will take the risk of their accepting it ;"

whereupon the defendants consented to send it, and did send it, to their

customers at B., who refused to accept and returned it. On the part of

the plaintiffs, G. testified that he made no such agreement in respect to

the delivery; and as to his authority to make such an agreement, the

plaintiffs and G. himself testified that he was employed by them as &

broker to solicit orders, subject to their approval, at a commission upon
sales, and had no authority in any transaction without submitting the

matter to them, though one of the plaintiffs testified that if G. had no

other work to do, he was to make himself generally useful ; while the

defendants and their witnesses testified that numbers of previous pur-

chases of paper had been made by the defendants from the plaintiffs

through G. in the same way, bills for which had been collected by G.,

somelimes before they became due; and that it was generally understood

that G. worked for the plaintiffs, and he had been frequently seen in
'

their place of business engaged in the work of a general clerk in the

business. The judge instructed the jury that if G. was merely a broker,

and plaintiffs did nothing which could lead defendants to suppose that

he held any other relation to them, the plaintiffs were entitled to a ver-

dict; but that if G. occupied substantially the relation of a clerk to the

plaintiff*, and was held out by them for the uses to Avhich they devoted

him, and if the persons dealing with plaintiffs' house had a right to sup-

pose that he was their clerk, and if he in fact made the conditional

agreement testified to, the defendants were entitled to a verdict, unless

the jury should find that the paper was according to sample. The jury

found for the defendants. Held, that they must be presumed to have

found the facts to be as stated in the last proposition submilted to their.;

that there was sufficient evidence to require the submission to the jury
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of the question involved in that proposition, and that, as matter of law,

the instruction given was correct.

Held, also, that under the circumstances the defendants were entitled to

recover, as damages, the amount they had paid for freight, and the

profits they would have made by the sale, if the paper had been as

ordered.

APPEAL from a judgment of this court entered upon thq

verdict of a jury, and from an order denying a motion for a

new trial.

The facts are stated in the opinion.

Albert A. Abbott, for appellant.

David Crawford, for respondents.

CHAELES P. DALY, Chief Justice. The former judgment
for the plaintiffs was reversed by the general term, upon the

ground that it involved questions of fact, which it was for the

jury and not for the court to pass upon.
In the present trial, the jury were instructed, that if

Goodenough was merely a broker, and had no other connec-

tion with the plaintiffs than that of soliciting orders, and

receiving commissions therefor, and if the plaintiffs did

nothing which would lead the defendants to suppose that he

held any other relation to them, the plaintiffs were entitled to

a verdict
;
but that, if Goodenough occupied substantially

the relation of a clerk to the plaintiffs, and was held out by
them for the uses to which they devoted him

;
and if the

persons dealing with the plaintiff's house had a right to sup-

pose that he was their clerk
;
and if Goodenough came to

the defendants with a sample of the paper manufactured
;
and

if Benjamin II. Harris, one of the defendants, said that the

sale did not correspond with the sample and that he would

not accept it
;
and if Goodenough said,

" If you will send it

to your customers in Buffalo, we (the plaintiffs) will take the

risk of their accepting it," the defendants were entitled to a

verdict, unless the jury should find that the paper c.orres-
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ponded with tlie sample which was attached to the order at

the time when the order was given. And as the jury gave a

verdict for the defendants, we must assume that they found

the facts to be as stated in the last proposition submitted to

them.

The plaintiffs counsel excepted to the instruction, that if

Goodenough was permitted to occupy the position of a clerk,

and made the agreement claimed by the defendants, the

plaintiffs were responsible for it.

The question therefore is whether there was sufficient

evidence in the case, to submit the question involved in the

second proposition of the judge to the jury, and whether, as

matter of law, the instruction he gave was correct.

The evidence as to the relation between Goodenough and

the plaintiffs, or in what capacity he acted for them, was con-

flicting. The plaintiff Bingham testified that he was em-

ployed by their firm, from February to November, 1879, as a

broker, to solicit orders for them, and to work up the city

trade
;

that the orders he obtained had to be submitted to

them for their approval or disapproval, and that he received a

commission upon sales that were made through his efforts;

that if the plaintiffs approved the order and the sale was

made, that was all he had to do with the transaction
;
that he

was employed soliciting orders from 9 to 10 o'clock vi the

morning, and from 3 to 4 in the afternoon, and that, when he

was not so engaged, he was usually at plaintiff's store
;
that

the plaintiffs never authorized him to close sales on behalf of

their firm ;
that their dealings after the order was accepted

were with the parties from whom the order was obtained
;
that

lie had no authority to make any such agreement with the de-

fendants as testified to, ncr authority in any transaction, large

or small, without submitting the matter to them. The other

plaintiff, Craft, who is now dead, testified upon the former

trial to the same general effect
;
but in addition, that if he,

Goodenough, had no other work to do, he was to make himself

generally useful, in respect to which part of Craft's testimony,

the plaintiff Bingham testified that Craft was wrong ;
that he,

Bingham made the original arrangement with Goodenough.
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Goodenough testified that all that he was employed to do, was

to solicit orders, and that whilst he was with the plaintiffs, he

did other business for them, but that it was voluntary.

On the part of the defendants, Benjamin H. Harris testi-

fied that Goodenough worked for Craft & Bingliam in sell-

ing paper for them, he could not say how long, bnt that he

dealt with him a number of times
;
that he knew him to be

connected with the plaintiffs for six months before this trans-

action, and that defendants purchased
" some numbers of pa-

pers
"
through him from the plaintiffs' house, and that he col-

lected the bills. But, npon cross-examination, he testified that,

of his personal knowledge, he did not know of his collecting

more than one bill for the plaintiffs. That in making sales for

the plaintiffs to the defendants, he solicited the orders, agreed

npon the price,, and agreed to make the quality of paper like

the sample ;
and that it was the defendants' course to follow

np what Goodenough did, by making out a written order upon
the terms arranged with Goodeuough, and take it to the

plaintiffs.

Hefferman, a paper dealer, testified that it was generally

understood, as he believed, that Goodenough worked for Craft

& Bingliam ;
that he only knew, however, what Goodenough

told him about it
;
that he never heard anything about it from

the plaintiffs ;
that he had seen Goodenough in their store,

more times than he could tell
;
that he was writing in their

books sometimes, sometimes talking to customers, other times

sorting samples, and doing various other work, such as the

witness often did himself when he was a clerk. And in re-

spect to the qualified acceptance of the paper, on the part of the

defendants, a salesman of the defendants Daniels testified,

that when Goodenough told Benjamin H. Harris, that if he

would send the paper to the defendants' customers, and it

did not answer, that the plaintiffs would take it back, Mr.

Harris asked him whether he had authority to do that, and he

said,
" whatever I do for Craft & Bingliam, I have authority

from them to do" which was a statement on the part of Good-

enough in direct conflict with his testimony as a witness on the

trial.
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Another clerk of the defendants Conrad testified that

three or four months before this transaction, he noticed Good-

enough coining to the defendants' store, trying to get orders for

the plaintiffs, and to collect money for them, sometime before

it was due.

The defendants' book-keeper Lyon testified that lie saw

Goodenough coming to the defendants' store a number of

times to solicit orders and collect bills for the plaintiffs ;
that

he had seen him probably two or three months before that

transaction, and saw him collect two or three bills
; two, cer-

tainly.

The question in this case was not what the understanding
or agreement between Goodenough and the plaintiffs was, but

what the defendants were entitled, as business men, to assume

in respect to Goodenough's authority in making sales in behalf

of the plaintiffs, from what, in the previous dealings, and in

this, with the defendants, he had done with the plaintiffs' ap-

probation as their agents ;
and especially his authority when

lie came there with the sample of the paper that had been

made, and which was then on the dock, ready for delivery, to

justify the defendants in acting upon his statement, that he

was authorized by the plaintiffs to deliver the goods subject
to the condition which he proposed, and upon which alone

the defendants consented to receive the paper, and send it to

their customer
; and, in my opinion, there was sufficient in

the evidence to entitle the judge to leave the question to the

jury, in the form which he did.

Among the conflicting questions of fact, was a very im-

portant one, the statement of one of the plaintiffs Craft

that if Goodencugh had no other work to do, he was to make
himself generally useful, especially when it is viewed in con-

nection with the statement of the witness Ilefferman, that

lie saw Goodenough in the plaintiffs' store, more times than

lie could tell, writing in the plaintiffs' books, talking to custom-

ers, sorting samples and doing various other work such as

the witness, who was a paper dealer, often did himself when
he was a clerk. It was for the jury to determine between

tin; statement of the plaintiff Craft, who was dead, and the
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plaintiff Bingliarn's testimony that Craft was wrong in mak-

ing this statement, especially when there was uncontradicted

testimony in the case that Goodenough was frequently seen

in the plaintiffs' store, doing the kind of work that is done by
a clerk. As Goodenough swore that lie made no such agree-
ment in respect to the delivery of the paper as the defend-

ant Benjamin II. Harris testified to, the credibility of the

whole of Goodenough's testimony was a question solely for

the jury.

When the person who came to solicit orders for the plaint-

iffs, and with whom the defendants arranged as to the

amount, quality and price of the paper to be manufactured,
for which they gave a written order to the plaintiffs, came

afterwards to the defendants' store, and said to the defendant

Benjamin H. Harris,
" Here is a sample of the paper that is

down on the dock," the defendant had, I think, a right to

assume that he came from the plaintiffs to announce that the

paper was on the dock, ready for delivery to the defendants,

and to show them a sample of it as manufactured. Good-

enough contradicted this. He testified that he brought a

sample of the goods as manufactured, which he got out of

Craft's office, to the defendants, for the purpose of obtaining
another order

;
that this was without the plaintiffs' knowledge,

and was about three weeks before the paper arrived in New
York, and that he took no other samples of the paper after-

wards to the defendants; in which he is contradicted by the

defendant Benjamin H. Harris, by the defendants' two book-

keepers, Lyons and Conrad, and their salesman Daniels, all of

whom were present, four witnesses, who testify to this inter-

view, and several of them, that it was after the arrival of the

paper in New York. Harris testified that it was whilst the

paper was on the dock
; Conrad, the book-keeper, that he

thought the truckman got the papers to get the paper from

the cars, the day after Goodenough was there
;
and the other

book-keeper (Lyons), that Goodenough said to him :

" Here

is a sample of the paper which is down on the dock;" upon
which he took the sample in to Mr. Harris, who came out,

and the interview occurred as testified to by these four wit-
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nesses. Harris testified that it took place on the 24th of May,
1879

;
that lie was sure that that was the date

; and that it

occurred before the paper was sent to Buffalo
;
that he was

positive of that absolutely certain.

When this case was formerly before the general term, Judge
J. F. DALY was of the opinion that the plaintiff was entitled

to recover, because the goods had been already delivered to

the defendants' eartman, and were on their way to Buffalo,

when Goodenough brought the samples to the defendants, and

the defendants had the understanding with him, that the ac-

ceptance of the goods was to be conditional on the approval of

the defendants' customers in Buffalo. If this appeared on the

former trial, it is not the case now
;
for the evidence is dis-

tinct and positive that this qualified acceptance took place

before the paper was delivered, when it was still on the dock

before its shipment to Buffalo.

As respects the fact of this interview, when it occurred,

and what took place at it, we must assume that the jury be-

lieved the four witnesses for the defendants.

According to their testimony, what occurred was substan-

tially this : that after the paper had arrived, and was on the

dock, ready for delivery to the defendants, Goodenough
came to the defendants' store, as already detailed, and exhib-

ited to Harris a sample, saying,
" This is the kind of paper."

That Harris told him it would not do, either in color or qual-

ity ;
that it was not according to sample ;

that it was an un-

sized paper, and as it had to be pasted upon, it would not an-

swer the defendants' purpose nor the party's who was to pur-

chase it
;
and that he, Harris, would not take it

; upon which

Goodenough remarked that he knew the customer to whom
Harris was selling the paper, and knew that it would suit him.

Harris replied:
" You seem to know more about my cus-

tomers and what they want, than myself, but anyhow, I will not

take it
;
I would not send it to my customer for what 1 would

make off the paper, for ten times the amount." That Good-

enough then tried to persuade Harris to take it, or to try and

get his customer to take it
;
but Harris refused, upon which

Goodenough said,
" If you will send it to your customer, and
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it does not answer, and they send it back, we will take it back,

or as some of these witnesses testified,
" Craft & Bingham will

take it back." Harris then asked him, as before stated,

whether he had authority to do that
;
and he made the reply

already given,
" "Whatever I do for Craft & Bingham, I have

got the authority from them to do." Upon which, Harris

said,
"
Well, upon that condition, I will let the paper go," but

that he would have to bear the expense of transportation ;
and

Goodenough said that that was all right. The paper was then

shipped by the defendants' truckman, to the defendants' cus-

tomer, in Buffalo, who refused it, and sent it back to the de-

fendants, whereby they were put to the expense of its trans-

portation to Buffalo and back, and lost the profit they would

have made by the sale of the paper, if it had been of the kind

and quality ordered.

Upon this state of facts, the defendants, in my opinion,
were entitled to recover, assuming upon the evidence submit-

ted to the jury, that they might, if they believed the defend-

ants' witnesses, and discredited those of the plaintiffs, find that

Goodenough had, from what he was allowed by the plaintiffs

to do, in and about their business, the general authority of a

clerk, in making sales
;
and that the defendant Harris had u

right to assume that he had the general authority of a clerk,

from the previous dealing the defendants had with the plaint-

iffs through Goodenough's instrumentality ;
and the arrange-

ment with him, as to the quantity, quality and price of the

paper to be manufactured, the written order for which Harris

afterwards took to the deceased plaintiff, Craft, and which Craft

accepted and agreed to furnish
;
and that when Goodenough

came with an announcement to Harris that the paper hud

arrived, and showed him a sample of it, Harris had a right

to assume that he carne from the plaintiffs, to deliver the pa-

per that had been ordered, and that he could, as their agent,

especially after what he said, arrange for a conditional deliv-

ery of it.

If Goodenough had been simply a broker, who followed

the business solely of soliciting sales for the plaintiffs, or who-

ever employed him, the defendants would perhaps not have

VOL. X. 34
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been warranted in assuming that he had any other authority

than attaches to such an occupation, but he was in the plaint-

tiffs' store, performing, as it was proved, the general duties of

a clerk
;
and Harris was not only in the habit of making pur-

chases of paper through his instrumentality, but he came to

the defendants' store to collect bills for the plaintiffs, some-

times before they were due
;
and though Harris had only per-

sonal knowledge of his doing so in one instance, it was proved

by the defendants' clerks that he did so in other instances, a

general fact in respect to the defendants' business which

Harris necessarily knew from his statement, that they had

previously purchased
" some numbers of papers

"
through him,

and that he collected the bills, as their receipt-book would

show.

Significance ^'s
attached by the appellants to the fact that

Harris testified that he took the written order personally to

the
plaintiffs'

store and thought it necessary to do so. On
this point, what he testified to was this : He said that

their course was to make out a written order and take it to

the plaintiffs' office. He was asked by the plaintiffs' counsel,

with reference to the particular transaction, if he thought
it necessary to deal directly with the house, in closing it.

He replied that Goodenough had told him that he would

be over there, (at the plaintiffs' store) that day, and that his,

Harris' customers were complaining, and in reply to a further

question ;
if he thought it necessary to take the order to the

house, he answered that he did. This may have been suscep-

tible of the construction that Harris treated Goodenough

merely as a broker who came to solicit orders
;
and that if he

gave an order, all further transaction, in respect to it, was had

by him with the principals. But it was not the only inference

of which it was susceptible, when taken in connection with

nil that was testified to by the defendants' witnesses. It may
have been, notwithstanding that Harris took the written order

himself to the principals, that he understood, and had a right

to assume from what had previously occurred, that Good-

enough was clothed with the general authority of ordinary

clerks, in making sales, as he not only solicited orders, but
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was like other clerks, in the plaintiffs' store, and that he col-

lected bills for them, upon sales made by him, when the bills

matured. In my opinion, it was for the jnry, and not for the

court, to judge what inference should be drawn from this piece

of evidence
;

the court could not say, as matter of law, that

the facts sworn to by the defendants admitted of but one con-

clusion, that the defendants in this and the other transaction

dealt directly with the principals, and showed that they regard-

ed Goodenough solely as a broker who came to them, the

same as any other broker might do, to solicit orders for the

plaintiffs, and nothing more, leaving them to negotiate and

consummate the sales with the plaintiffs, without any further

interference or instrumentality on his part. The question
therefore in the case, and upon which, in my judgment, the

case turns, was a question for the jury, on all the facts, and

not for the court.

OAKLEY, Ch. J., in Clark v. The Metropolitan Sank (3

Duer, 248), observes that in many cases a principal is respons-
ible for the act of his agent, although in abuse or excess of the

.authority given him, where the question arises between the

principal and a third person, who, believing and having a right
to believe, that the agent was acting within, and not exceeding
or abusing his authority, would sustain a loss if the act were

not considered the act of the principal, and where the sole

question is by which of two innocent parties a loss, resulting
from the fraud or misconduct of an agent, ought to be borne.

In Pickering v. Busk (15 East, 38), BAYLEY, J., said,
" If the servant of a horse-dealer with express directions not

to warrant, do warrant, the master is bound, because the servant

having a general authority to sell, is in a condition to warrant,

and the master has not notified to the world that the general

authority is circumscribed." And in the same case, Lord

ELLEXBOROUGII says,
"
strangers can only look to the acts of

parties and to the external indicia of property, and not to the

private communications between a principal and his broker
;

and if a person authorize another to assume the apparent right

of disposing of property in the ordinary course of trade, it
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must be presumed that the apparent authority is the real

authority; and that ho may bind his principal within the limits

of the authority with which he has been apparently clothed

by the principal in respect to the subject matter
;
and that

there would be no safety in mercantile transactions if this

were not so."

The defendants were entitled to recover as their damages,
the amount they had paid for freight, and the protit they
would have made by the sale, if the paper had been as ordered

;

which, with the freight, amounted to $313.98, being the sum
for which the jury rendered a verdict for the defendants.

The jury first came in and announced that they had agreed

upon a verdict in favor of the defendants for the amount paid

by them for freight from Buffalo to New York, and interest
;

which verdict the judge refused to receive, telling the jury,

that if the defendants were entitled to a verdict, they were

entitled to a verdict for freight and profits ;
and that they

must reconsider their verdict
;
to which direction, the plaint-

iffs excepted ; upon which the jury returned a verdict for the

defendants, for $313.98.

The judge, in my opinion, was right. If the defendants

were entitled to recover at all, they were entitled to recover

their damages, which embraced, not only the expense of the

transportation of the paper from New York to Buffalo and

back, but the amount they would have received on the sale if

the paper had been of the quality and kind the plaintiffs had

contracted to furnish.

The plaintiffs were not entitled to the instruction asked,

that if an agreement was made that the acceptance should be

conditional, they were not required to fulfill it, because when
the paper was returned to New York and offered to them, it

was in a damaged condition, having been subjected to bad

usage and improper handling ;
the evidence being that when

the paper was taken to the dock by the defendants' truckman

to be shipped to Buffalo, it was, according to his testimony, in

the worst condition he had ever seen
;
the strings were cut

;
it

was not half tied up, and had no wrappers on it
; whereas, for

carriage, according to the testimony of this witness, who had
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been long in the carting business, and knew it thoroughly, the

paper ought to have been wrapped up and tied with good

strong ropes, not less than six strings to a bundle. He testi-

iied that it was in such a condition that he could not carry it

on his cart
;
that he had to take it to the cars in a two-wheeled

truck carried by hand
;
that he had to take it in that way to

get it aboard the cars
;

it was so badly done up, that he told

Goodenough after he came back that it was in the worst con-

dition he had ever seen
;
and that Goodenough said he knew

that and laughed. There being no evidence to show that it

sustained any greater damage in its transportation from New
York to Buffalo and back, than was incident to its carriage

in such a condition, the judge could not charge, as matter of

law, as he was required to do in the proposition submitted,

that the plaintiffs, if they were bound by the conditional ac-

ceptance, were not required, when the paper was offered to

them upon its return, to receive it, because it was in a dam-

aged condition, and had been submitted to bad usage and im-

proper handling. Nor were the plaintiffs, for the reasons

already stated, entitled to the direction, that the delivery of

the paper by the plaintiffs was absolute and unconditional.

The exceptions taken at the close of the judge's charge
are answered by the reasons already given. Nor was the in-

struction in respect to Harris' testimony, upon the question of

color, at the close of the charge, material. The objection to

the- paper was not on the ground of the color alone, but mainly
on account of the quality ;

not having been sized, which was

required by the sample, as the paper had to be pasted upon.
This was the test, the defendant Harris having called the

salesman to ask his opinion, and he, after wetting the paper
with his tongue, declared it to be unfit for the purpose for

which it was to be sold to the defendants' customer.

None of the exceptions to the admission or exclusion of

testimony were well taken.

The first was as to the interview with Goodenough, which

was clearly admissible, as it was the interview in which he came

to solicit the sale. What took place when Goodeuough came
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afterwards to the defendants to announce that the paper hud

arrived, and to exhibit a sample of it, was admissible, for rea-

sons already given.

As respects the exception, to strike out what transpired be-

tween the Buffalo and the New York houses, because it was in

writing, the objection was removed by the defendants' offer to

produce the correspondence ;
and as nothing further transpired,

it is to be assumed that the plaintiffs were satisfied, and did not

require the production of the written evidence in place of the

oral testimony ;
which may very well have been, as the inquiry,

in respect to what transpired between the defendants and their

customer in Buffalo, was called out by a question put by a juror.

The question objected to, on the examination of Heffer-

man, as immaterial and irrelevant what he saw Goodenough

doing in the plaintiffs' store, having seen him there many
times was competent to show what Goodenough was allowed

to do in and about the business with the plaintiffs' knowledge
and authority.

The same remark applies to the question put by the juror

to the plaintiff Bingham, whether Goodenough did any other

work in their store, or out of it, than soliciting orders.

The question whether there is a general custom in the pa-

per trade of New York city, to employ brokers, and the

extent of their authority, was properly excluded.

The objection immediately following this, is not insisted

upon in the points ;
and I therefore assume, has been aban-

doned.

The judgment should be affirmed.

J. F. DALY and BEACH, JJ., concurred.

Judgment affirmed.
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Davenport v. Long Island Ins. Co.

JOHN S. DAVENPORT, Respondent, against THE LONG ISLAND

INSURANCE COMPANY, Appellant.

(Decided June 5tb, 1882.)

A policy of insurance against fire provided that, in case of loss, if the par-

ties failed to agree as to the amount of damage, it should be ascertained

l>y appraisal by two appraisers, one selected by each party, and an um-

pire to be selected by the appraisers. A loss having occurred, and the

parties not agreeing as to the amount of damage, each appointed an

appraiser in pursuance of the policy; the appraisers, however, failed to

agree as to the choice of an umpire, but for this, it did not appear that

either of the parties was in any way responsible. Held, that the insured

was not thereupon entitled to bring an action for the insurance against

the insurance company; that before resorting to an action he should do

everything in his power to have the damage ascertained in the mode

provided for in the contract; and that it was his duty at least to propose
the selection of new appraisers.

APPEAL from a judgment of this court entered upon the

verdict of a jury, and from an order denying a motion for a

new trial.

The facts are stated in the opinion.

F. W. Ilubbard, for appellant.

Bangs & Stetson, for respondents.

CHARLES P. DALY, Chief Justice. It was provided by the

terms of the policy, that in case of loss the amount of damage

might be determined by mutual agreement between the com-

pany and the assured, or, failing to agree as to the amount of

damage, that the same should, at the written request of either

party, be ascertained by an appraisal and estimate by com-

petent and impartial appraisers, one to be selected by each

party ;
and that the two so chosen should first select an um-

pire to act with them in case of their disagreement ;
and

that if the appraisers failed to agree, they should refer the
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difficulties to the umpire ;
and the award of any two, in writ-

ing, under oath, should be binding and conclusive, as to the

amount -of such loss or damage, but should not decide as to

the validity of the contract or to any other question, except
the amount of such loss or damage.

The plaintiff and the defendant having failed to agree, a

determination of the amount of damage by arbitration in the

mode provided for by the contract was a condition precedent,
the parties having by their contract provided how, in an event

that has occurred, the damage was to be ascertained.

It is well settled that this is a condition to which the courts

will give full effect, and that before the assured can bring an

action at law to have the amount of damage determined by the

ordinary legal tribunals, he must show that he has done eveiy-

thing on his part, which could be done by him, to carry this

condition into effect.

Indeed, it has been said, that under such a contract, there

is, in the absence of fraud, no cause of action, either in law or

in equity, unless the award is made (President of Delaware,

<&c., Canal Co. v. Pennsylvania Coal Co., 50 N. Y. 267
;

Story's Equity Jurisprudence, 1457a
;
Ilerrick v. JSelknapt

27 Vt. 673), which is probably going too far. Some of the

cases even go to the length of holding that no action lies

until, the award is made (Scott v. Avery, 5 If. L. 811
;
8

Exch. 417
;
Braunstein v. Accidental Death Ins. Co., 1 Best

& S. 782
;
Treadman v. Eolman, 1 Hurls. & C. 72).

I think, however, that the true rule is the one laid down
in United States v. Robeson (9 Pet. 327) that where the par-

ties, in their contract, tix upon a certain mode by which the

arneunt to be paid shall be ascertained, the party who seeks

to enforce the agreement by an action in the ordinal1

}' legal

tribunals must show that he has done every thing on his part

which could be done to carry this provision of the agreement
into effect, and this, in my judgment, has not been shown in

this case.

There is no contradiction as to the facts. The plaintiff

and company could not agree as to the amount of damage, and

tho company notified him in writing that there must be an
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appraisement. Thereupon the plaintiff appointed an appraiser

and the defendant appointed another, the duty of the two

thus appointed being first to select an umpire in the event of

disagreement. They met together for that purpose, and it

was agreed between them that the umpire should be a machin-

ist, because the property injured or destroyed consisted large-

ly of the machinery of a paper mill
;
and the appraiser selected

by the plaintiff was acquainted with machinery, being a paper

manufacturer, whilst the one selected by the defendant waa

not, being simply a builder. It was further agreed between

them that each should send the names of three machinists, and

that Young, the appraiser selected by the plaintiff, might
name machinists who had been employed by him. Dobbs,
the defendant's appraiser, not being acquainted with any

machinist, had an interview with Dr. Kendrick, who acted as

an appraiser for some of the companies in interest, who fur-

nished Dobbs with the names of some machinists from which

Dobbs selected four, the names of which he was about to send

to Young, when he received a letter from Young, in which

the latter stated that in looking over the lists of machinists

with whom he was acquainted he found it "hard to name a

list of machine men "that he had not dealt with, and that

Dobbs would probably object to
;
that he could not see that

it was material that the third man should be a machinist
;
that

all that was necessary was that he should be a fair and unpre-

judiced man
;
and he gave Dobbs five names the president

of a bank, a manufacturer of axes, a dealer in machinery, and

two paper manufacturers. Dobbs then withheld his submis-

sion of names and replied by letter that he understood that a

machinist should be selected
;
that he had prepared a list and

had it ready to send to Young that day ;
that he could not

accept the parties named by Young and do justice to the

parties for whom he was acting ;
that it might as well then

be understood that he would not accept for the third man

anyone but a practical machinist who was satisfactory to him
;

that he had his list ready to submit when Young was ready
to submit his list to him. Four days afterward Young wrote

Dobbs, stating that he had deferred answering, thinking
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Dobbs might reconsider his refusal and forward him (Young)
a list of the gentlemen whom he nominated for an umpire ;

arid that he understood his letter as practically refusing to

agree upon any one, unless it should be a man of Dobbs' own
selection

;
that he had sent Dobbs a list of gentlemen who

were all acquainted with machinery ;
that as he had written

to him he was unable to send him a list of men whoweie
then in the trade, and that Dobbs refused any others

;
that he

had notified the plaintiff that Dobbs refused to join him in

the appointment of an umpire, and that he would consider

himself discharged from any further connection in the matter.

Upon the receipt of which letter all further communication

between the two ceased, Dobbs doing nothing further after

the receipt of this letter.

All that appears from these facts is that the two apprais-

ers failed to agree upon a third, for which failure neither the

plaintiff nor the defendant were in any way responsible, from

an}
r

thing that appears in the evidence. The failure of the

appraisers selected by the respective parties to agree upon a

third as the umpire is one of those incidents that sometimes

occur, and it does not follow, because this takes place, that

this provision in the contract is at an end, and that the plaint-

iff may at once resort to his action to have the damages deter-

mined by the ordinary legal tribunal.

In Altman v. Altman (5 Daly, 436), each of the parties

selected an arbitrator, and the arbitrators so selected had sev-

eral meetings to consider the subject submitted to them, but

failed to agree as to the amount of the award, or as to the

choice of the third arbitrator. In that as in this case the

plaintiff brought his action, and upon the trial his complaint
waw dismissed. He appealed to the general term, and the

judgt.ient given against him was affirmed.

I said in that case what is equally applicable in this, that

it did not follow, because the two arbitrators selected could

not agree upon a third, that an arbitration was impossible ;

that if they could not agree, it was for the plaintiff, before

resorting to his action, to propose to the defendant the selec-

tion of two others in place of those who could not agree upon
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a third
;
that if the defendant had then refused to do so, or if

the plaintiff could show that the disagreement was brought
about by the defendant's instrumentality, for the purpose of

preventing an award, or anything from which it appeared
that he was acting in bad faith, or interposing obstacles,

so that no award might be had, the position of the plaintiff

would be different
;
that as the defendant, in that case, was

to pay such sum as the good will of the business was decided

by the arbitrators to be worth, the law would not allow the

defendant to evade his responsibility by preventing the making
of any award

; recognizing that if, through his acts or bad

faith, or from any other cause, an arbitration became impos-

sible, the plaintiff would have a right to resort to his action.

In the present wise, I do not think that the plaintiff has

complied with the rule above referred to, which requires him

to do everything in his power to have the agreement carried

into effect and the damage ascertained, in the mode provided
for in the contract.

Having been notified by the appraiser selected by him of

the failure of the two selected to agree upon a third as an um-

pire, it was his duty at least to propose to the defendants that

they should each select new appraisers, that the condition prece-

dent might, in good faith, be complied with, instead of which he

at once resorted to his action, upon, I suppose, the assumption
that this provision in the contract was at an end, so that an ar-

bitration in compliance with it was impossible, a conclusion

that by no means followed.

The failure of the two appraisers selected to agree upon
a third was not an extraordinary or unusual occurrence. It

occurred in Altman v. Altman (supra), and I have known

several other cases in this court where this difficulty arose.

It is an obstacle for which neither of the principals are

answerable, unless they have had something to do in bringing
it about, and where an unanticipated event like this takes plncc

the obligation is upon both of them to do what they can to

remove it by substituting others for the disagreeing appraisers.

I am of opinion, therefore, that, as in Altman v. Altman

(supra), the defendant's motion to dismiss the complaint should
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have been granted, and for this error that the judgment
should be reversed and a new trial ordered

;
costs to abide the

event.

VAN BRUNT and J. F. DALY, JJ., concurred.

Judgment reversed and new trial ordered, with costs to

abide event.

WILLIAM MCCARTHY, Plaintiff, against THE CHRISTOPHER &
TENTH STREET RAILROAD COMPANY, Defendant.

[SPECIAL TERM.]

(Decided June, 1882.)

The court has power, on motion of a defendant, after a verdict against him,
to set aside the verdict as against the weight of evidence, although he did

not move; at the close of the testimony, for a direction in his favor, or

for a dismissal of the complaint.

Upon the trial of .an action to recover damages for injuries to the person
of the plaintiff, alleged to have been caused by the defendant's negligence,
the plaintiff and two witnesses on his behalf, both connected with him
in some way, testified to circumstances showing negligence on the part
of the defendant, and freedom from negligence on the part of the plaint-

iff; the main feature's of their testimony bearing a striking resemblance.

They were directly contradicted by five witnesses on behalf of the de-

fendant, four of whom were disinterested, and no one of whom was

impeached or shaken by cross-examination; all of them were spectators
of the occurrence in question, and gave an account of it that was clear,

consistent, and reasonable; and two other persons, both disinterested

and respectable, testified that the plaintiff himself, on two different

occasions, before suit brought, made to them statements that not only
contradicted his testimony at the trial, but confirmed with great circum-

stantiality and exactness the testimony given by the other witnesses for

the defendant. Held, that a verdict for the plaintiff was in conflict with

the overwhelming weight of evidence, and should be set aside.

MOTION to set aside the verdict of a jury, and grant a new
trial.
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The action was brought to recover the sum of $25,000 as

damages for personal injuries alleged to have been sustained

l)j the plaintiff by reason of negligence on the part of the de-

fendant. The jury found a verdict for the plaintiff for $4,500,

which the defendant moved to set aside as against the weight
of evidence.

VAN HOESEN, J. This court has already decided that the

Code of Civil Procedure was not intended to deprive the

courts of the power to set aside verdicts that are against the

weight of evidence (Clark \. Mechanics' J3ank, 8 Daly, 501).

It is not proper for me to enter into any discussion as to the

correctness of that decision, but I must not be understood as

doubting it. It is said, however, that the verdict cannot be

set aside, inasmuch as the defendant did not move, at the close

of all the testimony, for a direction in his favor, or for the dis-

missal of the complaint. There is one case in the Supreme Court,

and there are several cases in the Superior Court, that so lay

down the law, but these are innovations upon the settled prac-

tice in this state and cannot be recognized as of any authority.

The case in the Supreme Court (Peake v. Bell, 7 Hun,

454) has been directly overruled by the more recent and much
better considered case of Shearman v. Henderson (12 Hun,

170). The cases in the Superior Court seem to me to over-

look the obvious distinction between the right to a judgment

upon evidence that is virtually all one way, and the right to a

fair, unbiassed and honest decision by a jury upon testimony
that is conflicting. "When a verdict is set aside as against the

weight of evidence, the court gives no iinal judgment, but

simply orders a new trial. It does not dispose of the case,

nor adjudge that as matter of law either party is entitled to

judgment, but it decides that the party against whom the ver-

dict was rendered has not had his case properly considered by
the jury, because bias, passion, mistake or corruption has led

the jury to give a verdict that offends common sense or com-

mon honesty. Where a court, at the trial, directs a verdict or

dismisses a complaint, it is because all the evidence worthy of

consideration is in favor of the prevailing party. Where the
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evidence is contradictory, of what avail is it to move the court

to direct a verdict or to dismiss a complaint ? The court can-

not lawfully grant the motion
;

it is bound to submit the con-

flicting evidence to the jury. The utmost it can do is to set

aside the verdict if it be obvious that the evidence was so im-

properly weighed that there will be a gross miscarriage of

justice if a new trial be not had. It is said that the evidence

is the same before the verdict as after, and that if the verdict

will be against the evidence if the jury find in a certain way,

why should not the attention of the court be called to that fact

before the parties take the chances of the jury's finding ? The
answer is that the court is powerless to direct a verdict, even

though it should consider it clear that the jury ought to find

in a certain way. It is bound to submit conflicting testimony
to the jury. A motion to direct a verdict where the evidence

is contradictory is idle. Why should a party be compelled to

submit to a verdict that is the result of passion or prejudice
because he fails to make a motion that the court has no power
to grant ?

I know that a judge has no right to set aside a verdict

merely because he would have found differently if the decision

of the case had fallen to him. It is the judgment of the jury,

not the judgment of the judge, that suitors are entitled to,

when a question of fact arises in an action at law. This our

courts have always recognized. The infrequency of interfer-

ence by the courts with verdicts attests at once the value of

the jury system for the determination of questions of fact, and

the reluctance of judges to trench upon the domain allotted

to juries. I can recall only two cases in which judges of this

court, in the last seven years, have felt it their duty to set

aside verdicts the case of Hermann v. Kreppel, reported In 8

Weekly Digest, and the case of Clark v. The Mechanic^

Bank, reported in 8 Daly.
To those two it is my duty to add a third. I do so with

firm confidence that I am arresting, for the time at least, a

Liost iniquitous proceeding.
When the motion to set aside the verdict was made, I

Baid that the case see-ned to me to have been fabricated by a
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lawyer. It seemed so because it was built with great attention

to details, and in a workmanlike manner. No point was left

uncovered. The absence of contributory negligence was

proved by testimony that before attempting to cross the street,

the plaintiff, a boy of thirteen, with a caution that his elders

seldom possess, looked carefully both ways. There was noth-

ing, he said, to prevent him from crossing at his ease, and he

described the situation of the car that ran over him as near to

Broadway at the time that he began to cross the street in front

of Aberle's Theatre.^ The car was then so far away that he

might have crossed two or three times at least before it reached

the spot at which he was injured. The next objective point was

to prove gross negligence on the part of the railroad company
itself. The pavement adjacent to the track was, it was said, so

much out of repair, through the fault of the company, that the

plaintiff's foot was caught between the rail and a stone, and

held as if in a vise, so that in endeavoring to extricate himself

the plaintiff was thrown down. This testimony, it is evidentj

established negligence on the part of the company itself. But
the negligence of the driver of the car was also to be proved,
and this was done by testimony that he was driving his horse

at a fast gallop, and not this alone, but also that he had his

back turned from his horse, and his eyes fixed upon the inte-

rior of his car. So negligent was the driver said to have been

that though the plaintiff struggled and squirmed in his efforts

to get up, and called loudly on the driver to stop, no heed was

given to him, but he was wantonly run over and crippled for

life. The galloping of the horse accounted for the rapidity

with which the car came to the place where the plaintiff was

caught in the trap. The position of the driver and his pre-

occupation with the cash box or with a passenger accounted for

his failure to see the plaintiff or hear his cries. Here again
was negligence conclusively shown

;
an unlawful rate of speed

and neglect on the part of the driver to look after his horse.

Now, it is not impossible that such preternatural care on the

part of the boy, and such uncommon negligence on the part

of the driver, and such a strange trapping of the boy's foot,

may all have coexisted, but such a concurrence of circumstan-
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ces favorable to a recovery is so unusual that it suggests scru-

tiny of the witnesses by whom the case is proved.
The plaintiff was the chief witness on his own behalf. lie

was a keen, cunning, plausible boy, and he told the story of

his injury in the manner I have already described. His next

witness was a man named McGinn, who married his (the

plaintiff's) cousin. This witness did not swear that he had

seen the accident, but he did swear that he saw the boy trip

and fall on the track, though he saw no car until after the

boy had received his injuries. The other witness was a woman
named Kelly, who lived in the same house with the plaintiff.

This woman swore that at the time of the accident she was

engaged at washing windows at Clinton Hall. She said she

was sitting in one of the windows, and was in the act of clean-

ing it. In answer to a question put by me, she said that her

back was to the street, and that she was facing the window.

She saw the boy leave the theatre, start across the street, trip

on the pavement, fall, struggle, shout and disappear beneath

the car, just as he himself described the occurrence. She saw

the horse that drew the car come at a fast gallop, and in every-

thing she corroborated the plaintiff.

In the main features of their testimony, there is a striking

resemblance. Undoubtedly, if this testimony be true, the

plaintiff was entitled to a verdict. Now it is to be observed

that all the witnesses are connected in pome way. The wo-

man Kelly lived in the same house with the plaintiff. The
man McGinn married his consin. Both fortunately happened
to be on the spot in such a position as see the boy fall. This

is not impossible, but it is noticeable as a conjuncture of cir-

cumstances that supplied the plaintiff with witnesses from the

circle of his immediate friends. No other witnesses of the ac-

cident were called by the plaintiff, though many persons were

spectators of it.

On the part of the defendant there were four witnesses

who saw the accident beside the driver of the car, Henshaw.

These witnesses gave an account of the occurrence that was

clear, consistent and reasonable throughout. Except the driver,

they were all disinterested
;
and the remarkable fact in this
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case is that the plaintiff himself, when in the hospital, before

the idea of bringing a suit was suggested to his mind, gave to

Dr. Burke, the attending physician, a history of the accident

that agrees perfectly with the story told by the witnesses for

the defendant. In the smallest details the history of the oc-

currence given by the plaintiff while he was in the hospital
tallies with the testimony of Lynch, Giles, Murphy, Schwenger
and Henshaw, the defendant's witnesses. The plaintiff told

Dr. Burke that he and some other boys were standing on the

steps of Aberle's Theatre "grubbing checks ;" that some one

of them said,
" Cheese it ; here comes a cop ;" that they all

ran across the street to elude the policeman ;
that he started

to return to the side of the street from which he had run
;

that he had recrossed the track when he saw a policeman ;
that

turning he saw Giles's truck
;
that he determined to screen

himself behind it, and attempted to go in front of Giles's

horses, and did not see the horse-car that was close upon him
;

that he ran accidentally against the horse of the car, and was

knocked down and injured. This story is told by the plaintiff

himself in the hospital, and by the defendant's witnesses on

the trial. But this is not all. On the day after the accident

the driver was taken to the hospital by policeman Moffitt, and

then the boy said,
"
It was all my own fault

; you could not

help it." To this both the driver and the policeman, Moffitt,

swore. How could he have said this if the driver was running
his horse at a fast gallop, and keeping his face turned away
from the track ?

The only explanation that the plaintiff attempted to make

was that at the hospital he was unconscious and " didn't

know nothing."

Now, here we have a case in which the plaintiff is contra-

dicted by five witnesses, four of whom are disinterested, and

no one of whom was impeached or was shaken by the cross-

examination; and we have the further and controlling fact

that the plaintiff himself, on two different occasions, ante

litem motam, made to different persons, both disinterested and

respectable, a statement that not only contradicts his testimony
at the trial, but confirms with great circumstantiality and ex-

VOL. X. 35
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aetness the testimony given by the five witnesses for the de-

fendant that were spectators of the accident.

There could have been no mistake on the part of Dr.

Burke, or on the part of policeman Moffitt. Either they fabri-

cated the statements that the plaintiff made to them, or else

the plaintiff told the truth at the hospital. If he spoke the

truth at the hospital his testimony at the trial was willfully

false; If he swore truly at the trial, not only did Lynch,

Giles, Murphy, Schwenger and Hernshaw commit willful per-

jury, but Moffitt and Dr. Burke deliberately concocted the

most wicked falsehoods, by putting into the mouth of the

plaintiff a story that he never told.

The verdict of the jury may well have been affected by
certain proceedings that occurred at the trial. On the morn-

ing of the day on which the trial closed, the counsel for the

defendant came to me out of court, bringing with him the

counsel for the plaintiff, and disclosed the fact that one of the

jury had called at his office and made proposals as to the ver-

dict to be rendered. The counsel for the defendant drove

the juror from his office, and then communicated the facts to

the counsel for the plaintiff. It was agreed in my presence
that the juror should be ordered to leave the box. The coun-

sel for plaintiff asked that he might be permitted to move for

the dismissal of the offending juror, and to this the counsel

for the defendant imprudently, as I thought at the time, con-

sented. Thereafter the counsel for the plaintiff, in the course

of hio address to the jury, strongly insinuated, though he did

not clearly charge, that the defendant had attempted to cor-

rupt that juror, and that providentiallj' he had discovered the

contemplated crime. It is highly probable that some of the

jurymen went into the jury room with the conviction that the

defendant was resorting to the heinous crime of embracery to

c-ompass the defeat of an honest and meritorious claim.

Whatever the cause may have been, the jury clearly rendered

a vjrdict that is in conflict with the overwhelming weight of

evidence and with the story of the accident that the plaintiff

himself told at the hospital to Dr. Burke and policeman
Moffitt.



NEW YORK APRIL, 1884. 547

Leiegne v. Schwarzler.

It would be most unjust to allow the verdict to stand.

Another jury may better administer justice. The jury were

governed by partiality and prejudice, and were not guided by
their reason, in giving the verdict, and I shall set it aside and

order a new trial on the payment by the defendant of the

costs of the last trial.

This is a fit occasion for repeating the words of Judge
BRONSON, in Conrad v. Williams (6 Hill, 451) :

" We do not

often disturb the verdict of a jury on the ground that it is

against evidence, but if it should not be done in a case like

this, there is reason to fear that trial by jury would soon cease

to be a blessing, and fall into discredit with the people."

Order accordingly.

GEORGE LEIEGNE, Plaintiff, against JOSEPH SCHWARZLER et al.,

Defendants.

[SPECIAL TERM.]

(Decided April 25th, 1884.)

Where, in the notice of claim of a mechanic's lien, the name of the owner

of the building has been, by mistake, incorrectly stated, the error may
be cured in a proceeding to enforce the lien, by setting forth in the com-

plaint the mistake and averring the true owner, if no injury to him can

arise thereby.

The complaint in an action brought by a subcontractor to foreclose a

mechanic's lien, must contain an allegation that something was due from

the owner to the contractor, under the contract, when the action was

brought ; but the omission of such an averment may be cured by amend-

ment.

TRIAL of action to foreclose a mechanic's lien.

The facts are stated in the opinion.
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George F. Langbein, for plaintiff.

Julius Lippman, for defendants.

CHARLES P. DALY, Chief Justice. The question in this

case is whether an error in the name of the owner in the

notice of claim can be corrected in the complaint, by setting

forth* the mistake and averring the true owner. Fonneily
this could not be done

;
but now, I think, it can be.

We held in Beats v. Congregation B'nai Jeshurun (1 E.

D. Smith, 654) that all the particulars which the claimant was

required to specify in the notice creating the lien were mate-

rial
;
that these particulars, in the language of my former

colleague, the late Judge WOODKUFF,
" were wisely provided

for, to enable the county clerk to make the proper docket
;
to

give early nbtice to owners that their property was sought to

be charged ;
and to protect third persons (purchasers or mort-

gagees) by apprising them of the alleged claim ; and that,

among these requisites of the notice, no one was more impor-
tant for these purposes than that the name of the owner should

be stated." And in Conklin v. Wood (3 E. D. Smith, 662),

we held that the omission of any of the particulars required

by the statute in the notice of the claim was fatal and could

not be amended. In accordance with these early cases it was

therefore repeatedly held afterwards, in this court and in other

States (Hoffman v. Walton, 36 Mo. 613
;
Hicks v. Murry,

43 Cal. 515
; Philips on Mechanics' Liens, p. 484, 347), that

the facts required in the notice must be averred in the com-

plaint to show a cause of action, the action being founded

iipow the lien
;
and that if the notice was defective by the

omission of the name of the owner or of any thing which the

statute required, it was not amendable, and the action could

not be maintained.

When these decisions, however, were rendered, the lien

laws then in force required the county clerk to docket all the

particulars contained in the notice of the claim, in a book to

be kept in his office called the lien docket. The acts required

this docket to be suitably ruled in columns headed "
claimants,
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"
against whom claimed,"

"
owners,"

"
building,"

" amount

claimed,"
" date of notices,"

" hour and minute," and " what

proceedings have been had," and that the names of owners

and persons against whom the claim was made should be insert-

ed in alphabetical order. As early as 1851, among the par-

ticulars required to be stated in the notice was " the name of

the owner of the building
"

(L. 1851, c. 513, 4). And this was

required in all subsequent acts down to the enactment of the

lien law of 1863, by which act this was dispensed with, and

other material changes were made. All that was required by
this act of 1863, in the notices, was the name and residence of

the claimant, the amount claimed, from whom and to whom
due, and with a brief description of the premises by street

number, diagram, or boundary, or by reference to maps open
to the public, "so as to furnish information to persons exam-

ining titles and the supposed owner." This acfalso declared

( 6) that no error in the owner's name should impair the

validity of the lien
;
and no entry was required by it of the

owner's name in the docket as in the previous acts. It simply

provided that the docket should contain 1st, the name and

residence of the claimant
; 2d, the person against whom the

claim was made
; 3d, the amount

; 4th, the date of filing ; 5th,

and the street and particular place where the premises were

located, in such manner as to be convenient in searching for

the liens, by street or block. The lien law was amended fur-

ther in 1875 by an act still in force (L. 1875, c. 379), which act

( 8) required a statement in the notice of the name of the

owner or reputed owner, if known ( 7) ;
but did not require

any entry of the owner's or reputed owner's name in the

lien docket; the provisions in this respect being substantially

the same as under the preceding act of 1863.

Since 1863, therefore, the name of the owner had not been

required in the lien docket, the entry of it being no longer
deemed necessary to give notice to the owner or to protect

third persons purchasing, or mortgagees, and, in accordance

with that and the subsequent act of 1875, the principal docket

now, or first column, is a representation of the street and

block where the property is situated and the street number,
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that being considered, with the other particulars, sufficient to

give notice to all persons who can possibly be affected by the

creation of the lien. The omission therefore, now, of the

owner's name in the docket, as also the provision of the act of

1863, that no error in the owner's name should impair the

validity of the lien, shows very clearly that the intention

was to relieve mechanics and material-men from the obliga-

tion they were previously under which it was sometimes

difficult to comply with of obtaining the name of the owner,

and inserting it in the notice, that it might be incorporated in

and form part of the docket of the lien, before they could file

the notice which created the lien. As the law now is, the

mechanic or material-man may insert the name of the owner

or, if he does not know who the owner or reputed owner is,

lie may state that fact, which dispenses with the name of any
owner in the- notice

;
and as no entry of the owner's name in

the docket is now required, I see no reason why the lienor

should not be allowed to correct any mistake or error in the

name of the owner in the notice, by proper averments in the

complaint, as no injury can arise to anyone thereby (Ilubbell

v. Sehreyer, 15 Abb. Fr. N. S. 304, per ALLEN, J.; Young v.

Doying, N. Y. Com. PI. Sp. T., April, 1884
;
Kneeland on

Mechanics' Liens, 208, 191
; Phillips on Mechanics' Liens,

10).

In the case first cited, of Ilubbell v. Sclircyer, which was a

review by the Court of Appeals of a judgment of this court, it

was declared by ALLEN, J., who delivered the opinion of the

court, that the lien law was a remedial statute, as furnishing a

summary remedy for the recovery of the claims provided for
;

and while it was to be strictly construed, so far as to require
a substantial compliance with every material provision by
which the property of a third person may be incumbered, and

a cloud put upon the title, by the mere act of the claimant,

it was not to bo so strictly and hypercritically interpreted as

to deprive creditors of the benefit intended to be conferred
;

that it was to be construed in the same spirit with which

it was enacted, and so as to carry out the benign intent of

the legislature, by which nothing was to be taken by im-
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plication against the owner, or to the prejudice of his sub-

stantial rights, or so as to extend to persons or claims not

clearly within its terms; and that the frarners of the statute

have, in a measure, indicated the spirit with which they would

have the statute interpreted, and effect given to it. In that

case, although the contract for the work was made by the

claimant jointly with two others, and he united in the notice

that the claim was due to him as the sole creditor, it was held

that this did not affect the validity of the lien, as neither the

owner nor anyone else could be misled thereby as to the par-

ticular claim intended to be inserted, and as to which a lien

was sought to be created. If this was held in respect to the

name of the claimant, which then, and as the law now stands,

must be inserted in the notice of the claim and entered in the

docket, what was said in respect to the liberal construction of

the statute in connection with and as explanatory of this

decision, is especially applicable in support of the conclusion

I have arrived at that an error in the owner's name in the

notice may be cured by proper averments in the complaint,

where no injury to the owner can arise thereby.

In this case it appears by the complaint that Joseph
Schwarzler represented and stated that he was the owner of

the building, to Joseph 0. Adams, who did the carpenter

work, and with whom the plaintiffs contracted for the work

done by them
;
that Adams repeated to the plaintiffs the

statement that Joseph Schwarzler made to him, that he was

the owner
;
and they, believing this to be true, inserted his

name in the notice and swore to the fact as of their own

knowledge ;
that after they had filed their notice they discov-

ered that the representation of Schwarzler was untrue
;
and

that his brother, August Schwarzler, was the owner, Joseph

Schwarzler being the builder or contractor with his brother,

and that therefore they had made him (August Schwarzler) a

party defendant in the action brought for the enforcement of

the lien. I think they may do this, as I have already said
;
the

statement of the ownership being no longer material to the ex-

tent that it was in the prior acts, when the name of the owner

was not only inserted iii the notice of the lien, but had to bo
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incorporated with and formed a part of the lien docket, which

is no longer necessary.

In respect to the case of MoElwee v. Sanford (53 How.
Pr. 89), which the defendant relies upon, it will be sufficient

to say that the changes which I have pointed out as having
been made in the lien law are not referred to in the opinion,

and I suppose were not considered.

The remaining objection, however, is well taken. There

is no allegation in the complaint that there was anything due

by the owner to the contractor, Joseph Schwarzler, under the

contract when the action was brought to enforce the lien.o
It has been held that this is a necessary averment in the

complaint (Bailey v. Johnson, 1 Daly, 67, and cases there

cited). In this respect, however, the complaint can be

amended.
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See MECHANICS' LIEN, 3, 4

APPEAL.

1. Where a demand for property is

refused solely on the ground that
the property belongs to a person
other than the one on whose behalf
thedemand is made,without objec-
tion to the authority of the person
making the demand, and no ques-
tion of such authority is raised on
the trial of an action brought in

consequence of such refusal, the

question cannot be considered up-
on appeal from the judgment.
Brooks v. Conner, 183

2. After the dismissal, by the gen-
eral term of the Marine Court of
the City of New York, of an ap-
peal by defendants from an order

continuing an action in the name
of an assignee of the plaintiff, it is

erroneous for the general term of

that court, on a subsequent appeal
by the defendants from a judg-
ment in the action, to reverse such
order, and to reverse the judgment
on account of supposed error in

making that order
; although, it

seems, on an appeal to the Court of

Common Pleas from the judg-
ment, a review of the order which
dismissed the appeal might have
been had. Brown v. Thurber, 188

3. An objection to the competency
of a witness by reason of interest,

if not taken at the trial, cannot be
considered on appeal. Sacia v.

Decker, 204

4. An action for malicious prosecu-
tion cannot be maintained, even
after the proceedings alleged to be
malicious have been dismissed, so
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long as an appeal from such dis-

missal is pending. Nebenzahl v.

Townnend, 232

5. Upon trial by jury of an action in

the Marine Court of the City of
New York, at which exceptions
were taken by both parties, the

jury found a general verdict for

the defendants; but the justice
presiding subsequently, on motion
of the plaintiff, ordered a verdict
for the plaintiff, and that judg-
ment be entered in favor of the

plaintiff, and exceptions be heard
in the first instance at the general
term. Held, that such order and
judgment were properly reversed

by the general term of the Marine
Court; but that a further direction
of the general term that judgment
be entered in favor of the defend-
ants on the issues joined in the

action, in accordance with the
verdict of the jury, was erroneous,
and that from the judgment so
entered an appeal could be taken
to this court, upon which such

judgment and so much of the or-

der of the general term as directed
it must be reversed. Third Aw.
11. 11. Co. v. Eblinrj, 325

6. At the trial, in the Marine Court
of the City of New York, of an
action for services rendered as a

broker in procuring a loan of $35,-

000, the jury, under instructions

that if tliey found for the plaintiff
Le would be entitled to recover

$400, the amount alleged to have
been agreed upon as compensa-
tion, found a verdict for him for

that sum. Held, that, on appeal
from the judgment entered on
the verdict, it was error for the

general term to affirm the judg-
ment upon the plaintiff stipulating
to reduce the verdict to $175; as,

although the plaintiff's right to

commissions was limited to that

amount by statute (1 11. S. 709,

1), the jury had power to award
him less, had the question been
submitted to them. Burling v.

Gunifier, 340

7. After judgment against the de-
fendant in an action, a motion was
made by him and his sureties in a

bond for the limits given by him
in the action, that the judgment
be satisfied of record, which motion
was granted by the special term.
From this order of the special term
the plaintiffs in the action ap-

pealed. Held, that the general
term, on reversing the order, might
impose the costs of the appeal
upon all the parties making lh

motion, although the defendant's

sureties were not parties to the

action; that such costs should bo

adjusted by the clerk upon notice;
and that, as no process is provided
for collecting costs on a motion
made after judgment, an action for

their recovery might be main-

tained. Higyins v. Cattahan, 420

ARBITRATION.

1. Parties to a building contract

agreed to submit disputes in re-

gard to allowances for extra work
done or materials furnished, or
deductions for work not done or
materials not furnished, or any
other matters in dispute under the

contract, to one of the architects

under whose supervision, by the

terms of the contract, the work
had been done, and who had him-
self accurate and full knowledge
of the items and extent of the

extra work done and of theexira
materials furnished, and their val-

ue, and was equally familiar with
the omitted work, and kne.w the

cost of it. The arbitrator thus

appointed, without giving notice

to the parties of any time or placo
for hearing them, and not having
been sworn or taken any proofs,
awarded that the contractor was
entitled to a certain sum from tlu

owner of the building. Held, that

the submission was valid and

binding upon the parties; that the

requisites of an oath by the arbi-

trator, notice to the parties of tho

time and place of hearing, and the

taking of proofs, may be waived

by the parties; that such waiver
was to be implied in this case, a.

it was evident from the facts, and

particularly from the conduct of

both parties, that the arbitrator

was relied upon by each as an ex-

pert, who was to ascertain, by a
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personal inspection of the build-

ing, the amount and value of the

omissions from the contract, aud
of the extra work and materials,

and, having done this, was then to

settle finally between them how
much was to be paid; and that his

award was valid, and a bar to a

subsequent action for an amount
claimed to be due under the con-
tract. Wiberly v. Matthews, 153

2. A policy of insurance against fire

provided that, in case of loss, if

the parties failed to agree as to

the amount of damage, *i l should
be ascertained by appraisal by two

appraisers, one selected by each

party, and an umpire to be select-

ed by the appraisers. A loss having
occurred,and the parties mt agree-

ing as to the amount of damage,
each appointed an appraiser in

pursuance of the policy; the ap-
. praisers, however, failed to agree
as to the choice of an umpire,
but for this, it did not appear that

either of the parties was in any
way responsible. Held, that the
insured was not thereupon en-
titled to bring an action for the

insurance against the insurance

company; that before resorting to

an action he should do everything
in his power to have the damage
ascertained in the mode provided
for in the contract; and that it

was his duty at least to propose
the selection of new appraisers.

Davenport v. Long Island Ins. Co.,
535

ARREST.

1. The proceedings upon a warrant
issued under the act of 1831, to

abolish imprisonment for debt,
&c. , were dismissed and the deb-
tor discharged from arrest there-

under, on the ground that he had
been arrested previously upon
substantially the same facts in an
action brought against him by the

same party. Held, that this did

not render the warrant void, so as

to entitle the debtor to maintain
an action for false imprisonment
for the arrest under it. Nebenzahl
v. Townsend, 232

2. AYhere an order of arrest has been

vacated by consent of the parties
upon a stipulation on the part of
the defendant not to sue for false

imprisonment or malicious prose-
cution, no action can be main-
tained on the undertaking given
by the plaintiff to obtain such or-

der of arrest. Schuykr v. Enykrt.
4G3

See EXECUTION, 4.

SHERIFF, 2-4.

ASSIGNMENT.

Part of the subject matter of a con-

veyance was described as "all
book accounts, bills receivable,

judgments, claims and demands
whatsoever, due or belonging to"
the grantor. Held, that this in-

cluded a claim on which a suit by
the grantor was pending, and
which was expected to ripen into

a judgment. Brown v. Thurber,
183

See BILLS AND NOTES, 2.

COUNTEU-CLAIM.

ASSIGNMENT FOR BENEFIT
OF CREDITORS.

Validity and Effect, Generally.

1. Although, as between the parties
to it, an assignment for benefit of

creditors is revocable at their

pleasure, such a revocation cannot
in any way prejudice or impair
the rights of creditors. Whilcoinb
v. Fowle, 23

2. An assignment, by members of

an insolvent copartnership, of the

firm property, for the benefit of

creditors, is rendered fraudulent
and void by the preference of an
individual indebtedness of one co-

partner. Schiele v. Hcaly, 93

3. The certificate of acknowledg-
ment of an assignment for benefit

of creditors, after stating the ven-

ue and date, was in the follow ing
words: "before me personally ap-

peared C. II. S. and J. G. 8." [ihe

assignor and assignee], "of the

City of New York, to me person-

ally known to be the individuals
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described, and who executed the

same, and who acknowledged to

me that they executed the same
for the purposes therein men-
tioned." BeuL, that this did not
set forth that the officer knew the

persons acknowledging to be the

persons described in and who exe-

cuted the conveyance; that the in-

strument, therefore, was not en-

titled to be recorded, and passed
no title to the assignee; and that

the irregularity could not be

cured, so as to give the assignee
title or right to the assigned prop-
erty, as against attaching credi-

tors of the assignor. Smith v.

Boyd, 149

Bond of Assignee.

4.- Where, after an assignor for ben-
efit of creditors has failed to file

the required inventory of his

estate, the assignee also neglects
to file such inventory, and to give
a bond, the assignee should not,

on his own motion, be permitted
to re-ass?gn the assigned property
to the assignor and be discharged.
The proper course is to remove
him and hold him to account for

the assigned estate. Matter of Par-

ker, 16

5. Under section 1915 of the Code
of Civil Procedure, which applies
to actions upon bonds of assignees
for benefit of creditors, the court

may authorize any number of ac-

tions on such a bond, and leave

to sue will be granted to any
creditor who shows himself enti-

tled thereto. Matter of Stock-

bridge, 33

U That an assignee for benefit of
creditors has obtained an order of

the court that he file a provision-
al _bond, and has filed such bond,
before the expiration of the time
allowed for the filing of inventory
and schedules by the assignor; and
that he has proceeded thereupon
to pay preferred claims, even be-

fore their maturity, and although
unpreferred creditors are threat-

ening proceedings to set aside the

assignment as fraudulent, will not

justify the removal of the assign-
, ec. Matter of Mayer, 143

7. The provisions of the Code of
Civil Procedure do not apply to

proceedings under the General

Assignment Act. Matter of Rob-

inson, 148

8. The bond of an assignee for the
benefit of creditors must, in the

County of New York, be ap-
proved by a judge of the Court of
Common Pleas. An approval by
a justice of the Supreme Court is

a nullity, and confers no authori-

ty upon the assignee to dispose of
the assigned property. ib.

9. An assignee for the benefit of
creditors who pays as fees to his
counsel money of the assigned
estate with the understanding that
his counsel shall furnish sureties
on his bond and pay what is nec-

essary to procure them, is to all

intents and purposes using the

assigned estate for the purchase
of bondsmen, and should be re-

moved, ib.

Management of Assigned Estate.

10. An assignee for the benefit of
creditors continued the business
of the assignors at retail for seven
months after the assignment, sell-

ing goods during that period for

$4,196.11, at an expense of $2,420,
after which the remainder of the

property was sold at auction for

$2,815.41, at an expense of $267.25.
In his account the assignee charged
himself with the gross receipts,
$7,011.51, and claimed to be al-

lowed as expenses the above
sums of $2,420 and $207.25,
amounting to $2,687.25, besides

$741.12 for legal services and
other outlays ; giving as reasons
for not selling the property at auc-
tion as soon as possible, that the

goods were of such a character

that, if so sold, they would have
brought hardly more than one-
fourth of the sum received for
them at private sale, and that, the

assignment having been made in

the spring, the goods were not
then salable, being suitable for
winter trade. Held, that the as-

signee should have stored and in-

sured the property and prepared
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it for sale at a seasonable and
favorable time ;

and that he
should therefore be charged with
the estimated value of the goods
if so sold, and be allowed the es-

timated amount of expenses only
of packing, cataloguing, storage,
insurance, advertising, and auc
tioneer's fees, which would have
been incurred had the property
been so dealt with, besides his

necessary expenses for legal ser-

vices. Matter of Bice, 1

11. On an application by an assign-
ee for the benefit of creditors for

leave to compromise a claim due
the assigned estate, where the

amount of such claim is small,

leave may be granted on the peti-
tion and proofs, without ordering
a reference. Matter of Wooster,

6

12. An assignee for the benefit of

creditors who continues the busi-

ness of the assignee at a loss, is

chargeable with the full value of

the assets originally received, and
is to be allowed the expenses of

getting them in, but nothing for

his losses. Matter of Orsor., 28

13. When an assignee for the bene-

fit of creditors has incurred lia-

bility tor rent by retaining prem-
ises occupied by the assignor, in

determining whether such rent

shall be charged to the estate or

to the assignee personally, the

question is, did the assignee in so

doing act as a cautious and pru-
dent man would have acted in his

own affairs. Matter of Edwards,

14. If an assignee for the benefit of

creditors carries on the business
conducted by the assignor before
the assignment, he is personally
liable for any loss caused thereby,
and the expenses incurred by him
in so doing will not be allowed in

his account. Mattel' of Petchell,

102

15. That an assignee for the benefit

of creditors has disposed of the

assigned estate in bulk is not

ground for his removal,where it is

a fair question whether the price

received is not a good one. All

questions arising as to the propri-

ety of the sale may be inquired
into upon the accounting of the

assignee. Matter of Smith, lOli

16. Where an assignee for the benefit

of creditors carries on the former
business of the assignor, and it

does not appear that such contin-

uance was a benefit to the estate,
he will not be allowed the expense
thereby incurred. Matter of Mark-
lin, 123

17. Payments made by the assignee
in such case as wages for work
done both before and after the

assignment, will not be allowed
him without proper vouchers, al-

though made to persons who could
not write, and in a business where
it was not customary to give or
take receipts therefor. Nor can
the portions of such payments
made on account of preferences
in the assignment be allowed,
where the amounts paid thereon
are not shown in the account, ib.

18. An assignee for the benefit of
creditors will not be compelled to

permit an inspection by the cred-

itors of the assigned stock. If

the creditors make an offer to

purchase, the assignee will be re-

sponsible for the exercise of his

discretion in accepting or refusing
such offer. Matter of Croicder,

19. An assignee for the benefit of

creditors ^clrew by check out of
the funds of the assigned estate

on deposit in a bank, sums of

money, the amounts of which
were entered in his cash book as

charges against himself. After a

demand, by parties interested in

the estate, to see the checks and
his official check-book, had been

refused, he added to the entries

in the cash-book the words '

spec-
ial deposit." Upon motion for

his removal, the assignee stated

that, for the purpose of obtaining
interest on the money, it had been

placed on deposit, at interest, and

upon the security of United States

bonds as collateral therefor, with
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a person whose affidavit to the

fact, and whose receipts for the

money bearing the same dates
as the cash-book entries, were
produced; but the actual dates of

making such deposits were not
otherwise shown, and although
counsel for the assignee promised
to produce proof that the depos-
its were in fact made at the dates
when the respective sums of

money were drawn, he failed to

do so. Held, that this was, with-
in the meaning of the Assignment
Act, "misconduct" on the part
of the assignee, for which he
should be removed

; although it

did not appear that he had taken
the money for his own benefit, or
that he had not replaced it, or
that the estate would lose it. Mat-
ter of Mayer, 143

20. Goods having been replevied in
an action therefor against the as-

signors and assignee in a general
assignment for the benefit of

creditors, they, to procure the
return of the goods to them, gave
the requisite undertaking for the

delivery of the property to the

plaintiff in replevin, if such deliv-

ery should be adjudged, and for
the payment to him of such sum
as might be recovered against
them in the action. Upon trial

of the replevin suit, the com-
plaint was dismissed as against
the assignee, but judgment
for the delivery of the goods
or their value was recovered

by the plaintiff against the

assignors ; execution upon which
was returned unsatisfied. Held,
in an action upon the undertak-

ing against the sureties therein,
that they were not entitled to

show, as a defense thereto, that the

property when replevied was in

ttie sole possession of the assignee,
and that they executed the under-

taking only on his behalf and to

procure a return of tho property
to him. Auerbach v. Marks, 171

21. Where an assignee for bene-

fit of creditors enters upon prem-
ises leased to his assignor, merely
to take possession of r.nd remove
the goods of the assignor, aiid re-

mains no longer than is reason-

ably necessary for that purpose,
without otherwise exercising his

right to elect to take the term, he
is not liable for the rent. Johns-
ton v. Merritt, 308

Rights and Remedies of Creditors,

Generally.

22. Where, after an assignment for
the benefit of creditors, a warrant
of attachment against the property
of the assignor is obtained by a

creditor, on the ground that the

assignment is a fraudulent dispo-
sition of property, moneys in the
hands of the attorney for the as-

signee, collected by him before
the issue of the attachment, upon
claims forming part of the assign-
ed estate, are not subject to levy
under such attachment. Matter

of Foley, 4

23. Where, after an insolvent limi-

ted partnership has made an as-

signment for benefit of creditors,

general creditors of the partner-
ship have brought an action to set

aside the assignment, and for a
receiver of the copartnership
property and an injunction re-

straining any disposition of such

property, without first proceed-
ing to judgment and execution

against thedebtors.a receivermay,
nevertheless, be appointed and an
injunction granted, in order to

prevent a dissipation of the co-

partnership assets. Whitcomb v.

Fowte, 23

24. A principal may lose his right
to follow the proceeds of his goods
when his factor's assignee for

benefit of creditors, in ignorance of

his rights, has paid them out in

the ordinary course of administra-

tion of the assigned estate. Mat
ter of Kobbe, 42

25. A principal will estop himself
from claiming the proceeds of his

goods by presenting to the as-

signee a demand in the ordinary
form of a creditor's claim, and ac-

cepting a dividend in common
with unpreferrcd creditors. If

the whole proceeds have been
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consumed in paying dividends,
the principal has no greater rights
than an ordinary unpreferred cred-

itor ; but if he can distinguish
and trace iu the hands of the as-

signee any portion of the pro-
ceeds of his goods as yet undis-

posed of, he may recover it. An
examination pro inter esse suo is

the method of ascertaining his

rights. ib.

26. Under an assignment for the

benefit of creditors which does
not provide for the payment or

indemnification of persons who
subsequently incur liabilities, or
make advances for the assignor, a
claim by a surety for the assignor
upon a lease, for money paid by
him, subsequent to the assign-
ment, for rent due upon the lease

and as a bonus for its cancellation,
cannot be allowed. Matter of Ris-

ley, 44

27. After an assignment for the ben-
efit of creditors by a building con-

tractor, one of his sub-contractors
tiled a mechanic's lien upon the

buildings. The assignee dis-

charged the lien by depositing the
amount of it with the county
clerk, completed the performance
of the work under the contract of

the assignor, and received the

money payable thereon. Held, in

an action to foreclose the lien, that

the lienor was entitled to the

money deposited to discharge the

lien, with costs of the action to be

paid out of the assigned estate.

McMurray v. Hutcheson, 64

Examination of Assignors, their

Books and Papers.

28. Under the General Assignment
Act of 1877, 21, an order for

tbe examination of witnesses and
the production of books and pa-

pers may be made at any time,
and is not necessarily confined to

cases where a proceeding under
the act is pending. Matter of
Bryce, 18

29. The petition of a creditor for

such an order alleged that the as-

signors, less than two months be-

fore their assignment, had repre-

sented to the petitioner that they
were perfectly solvent ; that their

schedules filed after the assign-
ment showed a total indebtedness

approaching three times the ac-
tual valuation of their assets

;
and

that an expert accountant was of
the opinion that either the repre-
sentations were untrue, or a bal-

ance sheet prepared from the
books of the assignors by an ac-

countant employed by the assig-
nee must be incorrect. Held, that
these facts were sufficient to au-
thorize an order for the examina-
tion of the assignee's accountant
and the inspection of the books
and papers of the assignors. ib.

30. To obtain such an order for the

production of books it is not

necessary to allege or prove a

previous demand and refusal of
an inspection. ib.

31. Under section 21 of the General

Assignment Act an examination
of the books of an assignor can

only be ordered in aid of the

assignment. Matter of Everit, 99

32. Under section 21 of the General

Assignment Act, an order may
properly be made for the exami-
nation of one of the members of a

copartnership which has made an

assignment for the benefit of

creditors, to ascertain whether a

particular trade-mark belongs to

the assigned estate, where 'the

facts upon which the ownership
of such trade-mark depends are
within the knowledge of the part-
ner for whose examination the or-

der is made. Matter of Sicezcy, 107

33. An order for the examination,
as witnesses, of the assignors and
assignee in an assignment for the

benefit of creditors, cannot be sus-

tained by allegations of facts tend-

ing to show fraud by the assignors
in conducting their business and
in making the assignment; as such
a proceeding is in hostility to, not
in aid of the assignment. Matter

of Goldsmith, 112

34. A petition by a corporation for

the examination of witnesses, uu-
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der section 21 of the General As-

signment Act, should be signed
and verified by an officer of the

corporation. Matter of Brown,
115

35. Such an examination will be al-

lowed only where its object is to

promote the administration of the

assigned estate. ib.

36. Sections 20 and 21 of the act

considered. ib.

Proof and Payment of Claims;
Preferences.

37; A person who is named as a
creditor in the schedules filed un-
der an assignment for the benefit

of creditors, but who does not

present any proof of his claim to

the assignee, is not entitled to a
distributive share in the assigned
estate. Matter of Burdick, 49

38. An assignee for the benefit of

creditors is not acting in hostility
to the assignment when he refuses

to pay a preferred claim on the

ground that it has been released

or extinguished since the assign-
ment was executed. Matter of
SchaUer, 57

39. The duty of an assignee for the

benefit of creditors is to uphold his

trust, not to impeach it; he cannot

object to the payment of a creditor

preferred in the assignment, on
the ground that the preference is

fraudulent. Matter of Ward, 66

40. Upon an application by a cred-

itor for a partial accounting by an

assignee, and for the payment of

the whole or part of such cred-

itor's claim, it is discretionary
wrth the court to order such pay-
ment or not. ib.

41. If an assignment for 1 lie benefit

of creditors gives a preference to

a debt which the assignor did not

owe, it will be adjudged fraudu-
lent iu an action brought by a

creditor, but in the absence of ob-

jections from creditors, the as-

signee is bound to pay the debt.

Matter of McVallum, 72

42. The assignee may show that the
debt has been extinguished since
the assignment was executed, ^b.

43. An assignment made a preferred
debt of two notes made by the
wife of one of the assignors. Af-
ter the assignment went into effect,

the holder of those notes surren-

dered them to the wife, and took
in their stead the note of the in-

solvent assignors. No creditor

had objected to the preference or
to the assignment, and the holder
of the note applied for an order
to compel the assignee to pay the
note as a preferred debt. "Held,

that unless the notes given by the
wife were in force, the holder of
the note given in their stead had
no claim upon the estate ; and
that until he had established by
judgment his claim against the

wife, he could get no aid from this

court against the assignee. ib.

44. Under an assignment, by mem-
bers of an insolvent copartnership,
of their copartnership and individ-

ual estate, for the benefit of cred-

itors, if the individual estate of

one of the assignors is more than
sufficient to pay his individual

indebtedness, the claims of his

individual creditors are to be paid
in full, -with interest to the date
of distribution. Matter of Dun-
can, 95

45. That a claim preferred in an

assignment for the benefit of
creditors has been paid by the

assignee without having been

proved pursuant to the General

Assignment Act, is not ground
for disallowing such payment
upon the accounting of the assig-
nee. Matter ofFinck, 100

46. A preferred debt must be paid
by an assignee for the benefit of

creditors though it be usurious.

Matter of Brown, 115

47. SemUc, that the assignee may
plead usury in answer to a de-

mand for the payment of a debt
not preferred. ib.
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48. Query, whether a creditor can

compel an assignee to plead usury
ib.

49. An assignee for the benefit of

creditors, who fails to comply
with an order of the court direct-

ing the payment by him as assign-
ee of a sum of money generally,
and not out of any specific fund,
is not punishable therefor as for

a contempt. Matter of Radtkt,
119

Reference of Disputed Claims.

50. Where there is a trial before a

referee of a claim disputed by the

assignee, the prevailing party will

be allowed as costs the usual costs

of proceedings before notice of

trial, costs of proceedings after

notice and before trial, and the

trial fee. Where an allowance is

proper, it is to be computed upon
the amount of the claim in con-

troversy at the trial, and must
not exceed five per cent, of that

amount. Matter of Riaky, 44

51. Where a reference of a disputed
N claim or matter under section 26
of the Assignment Act (L. 1877,
c. 446

;
L. 1878, c. 318) is ordered

by the court, the proceeding
before the referee is a trial of the

issues involved in the dispute, and
an order of reference "to hear
and determine

"
is proper. The

decision of the referee can only
be reviewed by the general term of

this court. Matter of Fairchild,
74

52. Costs in such a case are allowed
to the successful party as in an

action, and must, be taxed. An
extra allowance, as in an action,

may also be awarded. Referee's

fees may be allowed at the rate of

six dollars a day. ib.

53. Upon a reference of claims pre-
sented under an assignment for

the benefit of creditors, which are

not mentioned in the schedules
and are disputed by the assignor,
the affirmative of the issue is upon
the claimants. Matter of Jeselzon,

104
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54. Where such an order of refer-

ence directs that the referee shall

take proof and report as to the

validity of contested claims, none
of the parties who have appeared
can object to proceeding under
the order. ib.

Compromise or Release of Claims.

55. An assignee for the benefit, of

creditors who uses the funds of the

assigned estate in the purchase of

claims against the assignors, for

less than the estate would have

yielded to creditors on an honest

administration, is not entitled to

the profits derived from such pur-
chase; creditors influenced by him
so to transfer their claims should
be allowed to present claims for

the balance due upon their ratable

proportions of the estate; and no
commissions or expenses should
be allowed to the assignee from
the time that he began so to misuse
his position. Matter of Coffin, 27

)6. Where, after an assignment for

benefit of creditors, a composition
is entered into, creditors who re-

fuse to join in the composition are

entitled, on the final accounting
of the assignee, only to the pro-

portion they, in common with all

the creditors, would have received
of the assets had rso composition
been made. Matter of Orsor, 28

57. Where an action is pending,
brought by an assignee for the

benefit of creditors against the

sheriff for taking property of the

assigned estate under warrants of

attachment obtained by creditors

of the assignor, and an offer of

compromise is made by such cred-

itors to the assignee, leave to ac-

cept it will not be given him if the

compromise is opposed by other

creditors who are preferred in the

assignment, and whose testimony
will be available to the assignee on
the trial of the: ponding net ion.

Matter of Qoldschmidt, l!8

58. After the execution of an assign-
ment for the benefit of creditors,

the assignor obtained, by fraudu-

lent representations, certain notes,
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which he transferred to some pre-
ferred creditors, taking from them
releases of their preferred debts.
The maker of some of the notes,
who was compelled to pay them,
applied to be subrogated to the

rights of the preferred creditors
whose claims had thus been paid.
Held, that he was not entitled to

subrogation. Matter of /Schaller,

57

59. To obtain such a release from a
creditor who was preferred in

part, the assignor represented that,
to promote a compromise with the

creditors, the assignee would sur-

render to him the assigned prop-
erty, if the creditors would release
the assignee from liability; where-

upon, and in consideration of cer-

tain notes, an instrument was
executed and delivered by such
creditor to the assignor, which was
supposed by the creditor to be

merely such a release to the as-

signee, but was in form a general
release to the assignor. No com-

promise was made; the notes were
not paid, and judgments were re-

covered on them, but remained
unsatisfied. The original claim
was presented to the assignee, but
was rejected by him, by reason of

the release; and pending a ref-

erence thereon, the release was
cancelled in an action brought for

that purpose. Held, that on proof
of these facts before the referee,
the claim was properly allowed.

ib.

GO. After the filing of an assignment
for the benefit of creditors, nearly
all the assignor's creditors executed
an instrument, empowering a com-
mittee of themselves to control and
manage, compound and release
tlrcir claims, and consenting that
the business of the assignor might
be continued by the committee,
themselves, or through the assignee
or others. The business was car-

ried on for a time by the assignee,
and a dividend was paid by him
to the creditors out of the proceeds.
Subsequently an agreement was
en'ereu into between the commit-
tee, on behalf of the creditors rep-
resented by them,and the assignor,

for a composition, upon the pay-
ment by the assignor to those
creditors of a specified percentage
of the portion of their claims re-

maining unpaid. The agreement
also contained provisions for the
transfer by the assignee of the

assigned estate, upon certain con-

ditions, to the assignor, and for

the continuance by the latter,

under certain restrictions, of his

former business, for the purpose
of obtaining thereby the means of

paying the amount of the compo-
si ion. The estate was not, how-
ever, so transferred to the assignor,
and the business was continued by
the assignee, with the assistance of
the assignor, and dividends were

paid to the creditors out of the

proceeds; but before the dividends
so paid had reached the amount of
the composition, and before the

expiration of its terms, the assign-
or died. Held, that his personal
representatives, upon paying to

the creditors the amount required,
in addition to the dividends al-

ready paid, to complete the pay-
ment of the composition, were
entitled to be subrogated to the

rights of the creditors. It was no

objection to this, under the cir-

cumstances, that such dividends
had been paid by the assignee,
instead of by the assignor, they
having been in fact paid out of the
fund contemplated by the agree-
ment. Matter of Leslie, 76

61. A creditor who receives a per-

centage of his claim from his

debtor's assignee for benefit of

creditors, and in consideration
thereof executes an assignment of

the balance to such assignee, which

assignment is taken by the latter

for the benefit of the debtor, will

not be permitted to avoid his as-

signment by showing that he exe-

cuted it under the impression that

it was a mere receipt on account,
he not being able to read the paper
owing to defective vision and the

want of glasses, there being no
fraud nor false representations on
the part of the assignor or the as-

signee, nor any act done to induce
him to sign, and it appearing that

similar assignments were made
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and percentages received by other
creditors under an arrangement
with the assignor after an at-

tempted composition at that rate

with all the creditors had failed,

the original proposed composition
deed having, however, been signed
by the creditor in question, with
others. Matter of Potter, 133

62. Even if the creditor had the

right to avoid his assignment of

the balance of his claim, he would
have to refund the sum received.

63. The principles that govern
transactions between trustees and
cestuis que trust do not apply to

the transaction, because the assig-
nee did not secure to himself any
benefit by the assignment of the

claim, but took it for the sole

benefit of the assignor. As,
however, there was no definite

finding of fact to that effect, the

assignee was required to file a

stipulation that such assignment
was taken in behoof of and for
the assignor and his estate. ib.

64. Where a party who has filed ex-

ceptions to a .referee's report
afterward moves to confirm it, he
must be held to support it as

correct in fact and conclusion, ib.

Accounting and Discliarge of Assign-
ees ; Commissions, Expenses and

Allowances.

65. Until there has been an account-

ing by an assignee for the benefit

of creditors, the assignee and the
sureties on his bond will not be

discharged, even after a composi-
tion by all the creditors. Matter

of Yeager, 1

66. Until there has been an account-

ing by an assignee for the benefit

of creditors, the assignee and the
sureties on his bond will not be

discharged, even pro tanto, from
liability as to creditors who have
executed a general release upon a

composition with the assignor.
Matter of Dryer, 8

67. To entitle the assignee to a

discharge upon a final accounting
before a referee, it must be shown
before the referee that the assig-
nee duly advertised for claims,
and that citations to creditors an<*

parties interested in the fund were
duly issued and served ; and it

should appear, by evidence other
than the original schedule, who
are the creditors of the insolvent,
and whether they all signed the

composition. The original com-
position agreement and the

original release should be return-
ed with the report of the referee;
and the testimony must be in

writing, subscribed by the wit-

nesses," and returned with the

report. ib.

68. Rule 30 of the General Rules of
Practice applies to the filing of

reports of referees in proceedings
upon assignments for benefit of

creditors, and to notice thereof,
and to exceptions to and confir-

mation of such reports. Matter

ofScfieu, 11

69. An allowance may be made to

an assignee for the benefit of

creditors, for services rendered
him by counsel upon his account-

ing ; but allowances will not be
made to counsel who appear for

creditors. Matter of Watt, 11

70. In the decree entered upon the

final accounting of an assignee for

the benefit of creditors, all the

amounts to be paid must be speci-
fied. Matter of Worthky, 12

71. Allowances for legal services

rendered to the assignee, arc made
to the assignee and not to coun-
sel, ib.

72. Upon an application for a dis-

charge of an assignee and his

sureties it must appear that cred-

itors have been advertised for,

as provided by section 4 of the

Assignment Act, and that a cita-

tion to attend the accounting has

been issued and served, as pro-
vided by sections 11 or 12, and
that an accounting has been had,
as provided by section 20. Matter

of Mcrwin, 13
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73. An assignee for the benefit ofcred-

itors and the sureties on his bond
will be discharged only upon a

proceeding for an accounting
instituted by citation, of which
all persons interested in the estate,

even though they have signed
releases, must have notice. Matter

of Lewenthal, '. 14

74. The assignee must advertise for

claims before he can be discharged
by reason of a compromise be-

tween the assignor and the credi-

tors, ib.

75. Section 1016 of the Code of
Civil Procedure applies to refer-

ences in proceedings under assign-
ments for benelit of creditors, and
a referee in such proceedings
must be sworn unless the oath is

waived. Matter of Vilmar, 15

76. An assignee for the benefit of
creditors and the sureties on his

bond will not be discharged until

after the assignee has advertised
for claims, and has accounted,

although a composition with all

the creditors has been made, and
the amount thereof paid to them.
Matter of Groencke, 17

77. Under the General Assignment
Act of 1877, $ 11. authorizing the

issue of a citation to parties in-

terested in an estate assigned for

benefit of creditors, "requiring
them to appear in court

" on the
settlement of the account of the

assignee, a citation requiring par-
ties to appear

" before one of the

judges of this court at chambers,"
confers no jurisdiction, and can
not be amended. Matter of Davit,

31

78. .Where such a citation has been
set aside for the defect above
mentioned, the petition upon
which it was issued may properly
be used in obtaining a second cita-

tion, ib.

79. The omission of the name of

the Chief Justice of the court
from the teste of such a citation

ia not a material defect, where the

citation bears the signatures of the

clerk and of the attorney for the

petitioner, and is under thn
of the court. ib.

80. "Where the petition for an

accounting by an assignee is

made by a creditor, the fact t hut
the assignee disputes the claim of
the petitioner is not. a ground for

denying the application. ib.

81. A final decree upon an account-.

ing by an assignee for the benefit
of creditors, requiring the pay-
ment of money by the assignee,
cannot be enforced by attachment
and fine and imprisonment, as for
a contempt. Matter of Stock-

bridge, 33

82. Upon an accounting by an
assignee for the benefit of credi-

tors, the necessity for and the
reasonableness of charges for

expenses must be shown. Matt r

of Manahan, Si)

83. An attorney for petitioning
creditors who has been successful
in obtaining the removal of an
assignee is not therefore entitled
to an allowance out of the assigned
estate, although such removal
may be for the advantage of all

the creditors. ib.

84. Where proceedings have been
taken in the Supreme Court to

compel an assignee for the benefit

of creditors to execute his trust

and distribute the funds in his

hands, Ibis court will make no
order for that purpose. Matter of
Cromien, 41

85. Upon an accounting bj
r an

assignee for the benefit of credi-

tors, the report of the referee
should show proof of the service

upon creditors of not ice to present
claims, and of the citation upon '

the accounting, and who of them
appeared on the return ol the
citation. Matter of Phillips, 47

86. The expense of the accounting
of an assignee for the benefit of
creditors is a proper charge
against the estate ; and where u

retiring assignee has done his

duty, and has paid over to his
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successor the -whole estate, the
fees of the referee upon his ac-

counting may be paid by the new
assignee out of the funds in his

hands. Matter of Elmore, 48

87. Although the Court of Common
Pleas is not bound to allow com-
missions to an assignee for the
benefit of creditors, as the surro-

gate is bound to allow commis-
sions to an executor or adminis-

trator, yet, unless a clear case of
fraud or misconduct on the part
of the assignee is shown, his
commissions will not be denied
him. Matter of Rauth, 52

88. An assignee for the benefit of
creditors will not be allowed the

expenses of carrying on a retail

business as such, but he should
be allowed the reasonable ex-

penses of preparing goods for sale

at auction. ib.

89. An allowance may properly be
made to an assignee for the benefit

of creditors for services rendered

by counsel in the preservation of
the estate ; and where difficult

questions of law arise, the assignee
may lawfully employ counsel to

advise him as to his duty and
charge the estate therefor. ib.

90. Upon the removal of an assignee
for benefit of creditors without

any proof of fraud or misconduct
on his part, the estate should bear
the expenses of his accounting, ib.

91. In the provision of section 26
of the General Assignment Act,
authorizing the court in its discre-
tion to " award reasonable counsel
fees and costs," the words "

rea-

sonable counsel fees
" do not

mean an extra allowance such as
is provided for by the Code. The
court, in determining what costs
should be allowed on an account-

ing, will, in the absence of any
statutory provision on the subject,
adopt the scale of costs allowed

by the Code and allow such costs
as would be awarded on the I rial

of an issue of fact in a civil ac-

tion, ib.

92. What particular items of costs

may be allowed oa an accounting
by an assignee. ib.

93. On an application to confirm the

report of a referee upon an assign-
ee's account, the court cannot

pass upon matters as to which no
exceptions to the report have
been filed. ib.

94. The report of a referee upon an
accounting by an assignee for the
benefit of creditors cannot bo
confirmed without proof of service

upon the creditors of notice to

present claims, and of the citation
to appear on the accounting ; aud
where the citation has not been
served, the referee has not power
to cure the irregularity. Service
of the citation by mail is not suf-

ficient unless authorized by the
court. Matter of Schaller, 57

95. A referee acting under the As-

signment Act will be allowed the
same compensation as a referee in
an action ; his fees will be taxed

by the clerk
;

and the clerk's

taxation may be reviewed by the
court. ib.

96. A referee who is compelled to
audit the accounts as well as to

take testimony, will be allowed
for the time necessarily spent in.

auditing. ib.

97. An attorney who is employed to

act as the general adviser of an
assignee for the benefit of cred-
itors is not entitled to charge a

retaining fee in suits that he is

called on to conduct in the course
of his regular duties. A retaining
fee is intended to remunerate
counsel for being deprived, by be-

ing retained by one party, of the

opportunity of rendering services

to the other, and receiving pay
from him. ib

98. Upon an accounting by assignee
for the benefit of creditors who
asks to be relieved from the trust,

evidence of the value of the as-

signed estate .when turned over

by him to his successor is admis-
sible. Matter of Edwards, 68
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99. The costs of such an accounting
are ordinarily to be borne by the

trust fund; but if the assignee, to

serve bis own ends or to suit his

own convenience, refuses to go
on with the trust, he must pay the

costs which his conduct occasions.

ib:

100. Proceedings taken by creditors

and other interested parties under
the assignment acts are special

proceedings. The provisions of

section 771) of the Code apply to

them. An application by :i cred-

itor for a citation lo an assignee
is a motion, and motion costs may
be granted thereon, and a subse-

quent application by the same
party will be stayed until the

costs of the former application
are paid. Matter of T/iorn, 71

101. If the fees of the referee upon
an accounting by an assignee
for benefit of creditors are ob

jected to, they must be taxed.
Matter of Johnson, 123

102. An assignee for the benefit of
creditors will not be allowed on
his accounting, for services of an

attorney in the defense of actions,
the amount estimated by the at-

torney as the value of such ser-

vices, without other proof as to

their nature and value. Nor will

any allowance be made for the

charges of an attorney for services
which the assignee was bound to

render himself; such us preparing
Ihc inventory and schedules, ad-

vertising, attending an auction,
&c. ; but only for the preparation
of the formal papers that have to

be presented to the court in the
different stages of theproceedings;
as for preparing the order, &c.,
to advertise for claims, the cita-

tion to creditors, the papers re-

quisite on the final accounting,
and the decree of discharge. J^o
allowance can be made for legal
services upon an accounting, ex-

cept when claims are litigated.
ib.

103. "Where, on a ftnal accounting
by an assignee for the benefit of

creditors, a decree. is mado which

adjudges that the assignee has in
his hands a certain sum of monev
out of which it directs him to p:iy
specified sums to creditors, a
creditor is not entitled thereupon,
as a matter of course, to docket u

judgment, for the amount thereby
directed to be paid to him, againft
the assigne^personally. Matter of
liosenback,

'

123

104. An assignee for the benefit of
creditors will not be allowed fees
of counsel upon a general retainer
for advising the assignee in the

management of his trust; nor for

litigations in which he involved
himself by continuing thebusine.-s
of the assignor; nor for resisling
applications by preferred credit ois
for payment before his account-

ing. Matter of Van Horn, 131

105. Though twenty-five years have
not elapsed since the execution of
an assignment for the benefit of

creditors, the court will refuse an
application to compel the assignee
to account where the assignor anil
the creditors have slumbered for

many years upon their rights, and
the assignee, by reason of the loss

of pnpers, and the death of many
persons with whom transactions
in the settlement of the estate
were had, would be put to great
disadvantage in accounting. Mat-
ter of Darrow, 141

106. Where there is nothing to ex-

plain* the laches of the assignor
and the creditors, and where no
fraud or embezzlement is charged
against the assignee, the parties
will be left to an action for an

accounting. ib.

ATTACHMENT.

Where, after an assignment for the
benefit of creditors, a warrant of
attachment against the property
of the assignor is obtained by u
creditor on the ground that the

assignment is a fraudulent dispo-
sition of property, moneys in the
hands of the attorney for the

assignee, collected by htm before
Ihc issue of the attachment, upon,
claims forming part of the as-
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signed estate, are not subject to

levy under such attachment. Mat-
ter of Foley, 4

See ASSIGNMENT FOK BENEFIT
OF CUEDITOKS, 57.

ATTORNEY AND CLIENT.

1.An attorney who is employed to act
as the general adviser of an as-

signee for the benefit of creditors
is not entitled to charge a retain-

ing fee in suits that lie is called on
to conduct in the course of his

regular duties. A retaining fee is

intended to remunerate counsel
for being deprived, by being re-

tained by one part}', of the oppor-
tunity of rendering services to the

other, and receiving pay from
him. Matter of Scliallcr, 57

2. An attorney for one party to a

litigation, in consideration of
a sum of money to be paid him, a

portion of which he received,
without the knowledge or consent
of his client, released part of the

subject-matter of the liligalion to

his client's adversary. Held, that
he thereby forfeited all claim to

compensation for his services in

that particular litigation, even

though it did not appear that the
client had suffered actual damage
from the breach of duty of the

attorney. Cliatfield v. Simomon,
295

3. The liability of an attorney to

indictment and to a civil action
for treble damages, for miscon-
duct, is additional to his liability
to the loss of his stipulated reward

thereby. ib.

4. The liability of the attorney for

the plaintiff, to the amount of one
hundred dollars, for the costs of

the defendant in an action where
tbedefendant is entitled to require
security for costs under sections

o268. 3278 of tht; Code of Civil

Procedure, maybe enforced by an

application for an order requiring
the attorney to pay that amount
on account of such costs. Mat'er

oj Levy, y31

5. The denial on the ground of
laches of a motion by the defend,
ant to require the plaintiff to givo
security for costs, docs not affect
the liability of the plaintiff's at-

torney for the defendant's costs.

ib.

B

BAILMENT.

Upon the loan of a mare by the

plaintiff to the defendant, in'May,
1878, the defendant agreed to re-

turn her to the plaintiff in good
condition in the fall of that year,
unless he should then desire to

purchase her, in which ease, or in

the event of his failure to return
her in good condition, by reason
of accident or otherwise, he should

pay the plaintiff a specified sum.
her agreed value, and her market
value in fact. The mare died in

July or August of that year, while
in the possession of defendant.

Held, that as the death of the marc
did not appear to have been due to

any act or neglect of the defend-

ant, he was discharged from lia-

bility either as bailee or upon his

epecid contract. WhiteJicad \.

Vanderbilt, 214

See FRAUDULENT CONVEYAN-
CES, 3.

BANKRUPTCY ACT.

Upon trial of an action where false

representations were alleged by
the plaintiff to have been made
by the defendant, such as would
render the debt sued on "a debt
created by fraud," within U. S. R.

S. 507. and therefore not affected

by the discharge of the defendant
in bankruptcy, set up by him as a

defense, the jury were instructed

that if they should be in doubt
whether the defendant made the

representations charged again.-t

him, or whether the defendant in-

tended to cheat and defraud

plaintiff, they must give the de-

fendant the benefit of such doubt,
and tind a verdict in his favor.

Held, that this was error, for

which a judgment for defendant
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should be reversed.

Paten .

BANKS.

Freund v.

379

The plaintiff deposited with the de-

fendant, a bank, for collection, a
check drawn by a third person up-
on a bank in another state. The
drawee being the collecting agent
of the defendant for that state, f,he

check was sent to it by the defend-
ant for collection. By arrange-
ment between the two banks, col-

lections for the defendant were
credited to it by the other bank in

a collection account, which was
settled weekly, and the total

amount due on such settlement
remitted. Upon receipt of this

check by the drawee the amount
of it was accordingly credited to

the defendant in the collection

account and charged to the draw-
er in his account with the drawee.
On the next day, before the time
for the weekly settlement with the

defendant, the drawee suspended
payment. Held, that the transac-

tion amounted to a payment of the

check by the drawee to the de-

feidant, and the defendant was
liable for the amount of it to the

plaintiff. Bi'it](l v. Central Nat.
Hank of New York, 179

BENEVOLENT ASSOCIATIONS.

1. A member of a beneficial society
can only be expelled after notice

of the charges against him, and
an opportunity to be heard; and
such notice is not sufficiently

proved by the testimony of a wit-

ness that he served on an accused
member a written notice to appear
at a particular time, where he also

testifies that he cannot say what
the notice \va>, as ho handed it to

the accu-ed without reading it to

him, and it was written by an of-

ficer of the society who is not ex-

amined. Nor does the accused
waive his right to notice of the

charges by attending a meeting
and entering on his defense.

Downinfl v. til. Columba'ts It. C. T.

A. Ji. tioc., 202

2. A by-law of a voluntary associa-

tion cannot be held by the courts
to be invalid, merely because it is

not reasonable, if it line been

adopted in the way agreed upon
by the members of the association.

Keldenbeck v. Logeman, 417

BILLS AND NOTES.

1. After the execution of an assign-
ment for the benefit of creditors,
the assignor obtained, by fraudu-
lent representations, certain notes,
which he transferred to some pre-
ferred creditors, taking from them
releases of their preferred debts.
The maker of some of the notes,
who was compelled to pay them,
applied to be subrogated to the

rights of the preferred creditors
whose claims had thus been paid.
Held, that he was not entitled to

subrogation. Matter of Schaller,
57

2. The defendants, attorneys for
Mrs. W., were conducting legal

proceedings on her behalf, in

which expenses had been incurred,
to pay which, the plaintiffs, at the

request of the defendants, made
advances of money to the defend-
ants. The proceedings resulted iu

a settlement, by thy terms of which
a sum of money was to be paid to
the defendants for Mrs. W.

;
but

one of the plaintiffs, who was a

necessary party to the settlement,
assented to it only upon condition
that out of that sum the amounts
so loaned by the plaintiffs should
be repaid, with interest, to which
the defendants agreed if Mrs. W.
would sign the plaintiffs' account.
Their account, made out as against
the defendants, was preseuied to

the latter, and afterwards to Mrs.
W., who wrote below it

" Please

pay the above amount and charge
to my account," and signed and
returned it to the plaintiffs ; the
settlement was then carried out,
and the defendants received under
it the money thereby agreed to be

paid to them. Held, that tho
written order of Mrs. W. operated
as an equitable assignment of so
much of the funds in the defend-
ants' hands, which, in the ab-

sence of fraud or misrep resent a-



INDEX. 5G9

tion, she could not recall; and that

an action might be maintained

upon such order, against the de-

fendants, even without a written

acceptance by them, upon their

refusal to pay the amount of it.

Foster v. Dayton, 225

3. The payee of a promissory note
cannot sustain an action on the
note against an indorser who
stands apparently in the place of
a second indorser, where it does
not appear that the latter indorsed
the note before its delivery to the

payee, nor that he indorsed it at

the request of the maker, and
there is no other evidence that the

indorsement was made to give the

maker credit -\vith the payee.
Leggett v. Cochrane,

'

270

4. Where a promissory note is given
in renewal of a previous note of
the maker, held by the payee, on
the agreement by the paye'e to re-

turn the previous note to the

maker, cancelled, and such pre-
vious note is not in fact so return-

ed, no action can be maintained

by the payee against the maker
upon the new note. Beauford v.

Pattison, 333

5. An instrument in writing, made
and delivered by the defendant to

the plaintiff, by which the former

promises to pay to the order of the
latter "seven dollars monthly in

the following manner, to wit,
seven dollars tive days after date,
and seven dollars on the first day
of each succeeding month for

twelve months from dale, for the

privilege of advertising purposes
"

of a nature and extent particularly
specified, "for the term of one

year from date," is a promissory
note; and may therefore be

pleaded, in an action upon it, as
" an instrument for the payment
of money only" within section
534 of the Code of Civil Proced-
ure. Chase v. Behrman, 344

6. C. having contracted to furnish
and set the brown stone work
upon eight houses for the defend-

ant, an arrangement was mad
bewecn them and the plaintiff, a

dealer in brown stone, that the

plaintiff should furnish the stone

required for the houses, on C.

giving him an order for the price,

accepted by the defendant. Such
an order, requesting the defendant
to pay to the plaintiff or order
" the sum of $400 when the stoops
of the said eight houses are set,

and the sum of $375 when the
brown stone work of the said

houses is completed, and charge
the same to me," was signed by C.

and accepted by the defendant
and delivered to the plaintiff, who
thereupon furnished the stone. In
an action by plaintiff upon the
order for the sums above men-
tioned, it appeared that the stoops
were, in fact, set. and the brown
stone work completed, by other

persons employed by the defend-

ant, after C. had abandoned the
contract. Held, that the plaintiff
was not entitled to recover those
sums from the defendant. Duf-
field v. Johnston, 3<JO

7. By a written contract dated Sep-
tember 18th, 1877, M. agreed to

purchase from defendant certain

lots of land on 126th street, iu the

City of New York, and erect

houses thereon, and, to enable him
to do so, defendant agreed to loan
to M. certain sums of money in

five payments, of which four were
to be advanced as different por-
tions of the work should be com-

pleted, and the fifth on the com-

pletion of the whole. M. began
the work, but before any payment
under the contract became due to

him, he assigned the contract, with
the defendant's consent, to A.,
who proceeded with the work.

Subsequently the plaintiffs con-
tracted in writing with A. that

they should furnish the materials

and labor required for the plumb-
ing work of the houses, and that

A^ should pay therefor by giving
orders on the defendant for specific
sums of money, each sum to be
taken out of a specified payment
' ' under the terms of the agreement
made September 18th. 1877," be-

tween the defendant and M. ; and
such orders were signed by A.,

accepted by the defendant, ttuj



570 INDEX.

delivered to the plaintiffs. Of
tlicse orders, one requested the
defendants to pay to the plaintiffs
a certain sum " out of the fourth

payment under the agreement of

September 18th. 1877, between

yourself and M., when that pay-
ment is reached, said amount
being on account of plumbing
work and material furnished on
126th Street houses," and was
accepted by the defendant "

to be

paid only when fourth payment is

reached "as per contract between
M. and myself, atrd not other-

wise." Another order was drawn
in like form for a different sum
out of the fifth payment, and was
accepted in like terms " to be paid
only when fifth payment is reach-

ed." The plaintiffs performed
their contract with A. ; but the

latter never progressed with the
work so far as to become entitled

to the fourth and fifth payments
under the original contract; and,
after A. had finally suspended
work, the defendant, having pur-
chased the properly at a sale

under foreclosure of a mortgage,
procured other parties to complete
the houses substantially according
to the contract with M. Held, in

an action by the plaintiffs upon
the two orders above mentioned,
that they were not entitled to

recover thereon from the defend-
ant. Ellison v. McCahill, 367

8. Where a promissory note is in-

dorsed by a married woman, no
intention to charge her separate
estate thereby being expressed in

the indorsement. or in any contract
made simultaneously therewith,
statements subsequently made by
her in writing that, if the note is

not paid by the maker, she con-
siders, it incumbent on her to pay
the same, and her private estate

bound therefor, although made to

a purchaser of the note befoie the

purchase thereof by him, can not

operate to bind her separate estate.

Kuuwles v. Toone, '638

9. Where a promissory note made
for the accommodation of the

payee is by him indorsed and de-

livered to brokers as collateral

security to them for the purchase
and carrying for him by them of
certain stocks, the brokers, in an
action upon the note, in order to

recover against the pa3
r

ee, must
show that they did in fact pur-
chase such stock for him, and that
a loss was thereby incurred. And
for this purpose, proof merely that
the plaintiffs employed other
brokers to make the purchase,
who reported to them that it wa *

made, and that, upon an alleged
failure of the defendant to provide
additional security when called

for. on a fall in the price of the

stock, the plaintiff instructed such
other brokers to sell the slock,
which the latter also reported to

them to have been done, is not
sufficient. Sweeney v. Rogers, 409

See GUARANTY, 1.

BILLS OF LADING.

Freight is not earned, under a bill of

lading calling for the delivery,
from a canal boat, at a specified
pier, of a cargo of coal '"along-
side," if the boat sinks with the

cargo after arrival at such pier
and notice thereof to the con-

signee, but before a reasonable
time for him to take the coal from
the boat has elapsed. McKee v.

lleckslier, 39o

BILLS OF SALE.

See FRAUDULENT CONVEYANCES, 3.

BONDS.

See APPEAL, 7.

ASSIGNMENT Fon BENEFIT
OF CREDITORS, 4-9.

BROKERS.

1. The employment of a broker to

rent the premises in which the

family lives is not within the

scope of the ordinary agency of a
wife

; and an action cannot bo
maintained by a broker for com-
missions for such services ren-

dered at the request of the wife
and daughter of the defendant,
where no special authority
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or ratification by him is shown.

Harper v. GoodaU, 269

2. A broker employed to sell real

estate, whose action is in fact the

procuring cause of its sale, is en-

titled to his commission therefor

from the vendor, although another

broker, upon information derived
from the intending purchaser,
negotiates a contract of sale from
the defendant to a representative
of such purchaser, to whom after-

wards such contract is assigned
uud a deed executed, and although
su:h other broker thereupon
claims and receives his commis-
sion upon the sale from the vendor,
who pays the same in ignorance
of the facts, but without making
any inquiry. Winans v. Jaqucs,

437

See APPEAL, 6.

BILLS AND NOTES, 9.

BUILDING.

See BILLS AND NOTES, 6, 7.

NEW YORK CITY, 4.

BYLAWS.

See BENEVOLENT ASSOCIATIONS.

c

CANAL BOATS.

See BILLS OP LADFNG.
NEW YOUK CITY, 1, 6.

CARRIERS.

fee BILLS OP LADING.

CASES CRITICISED.

Bailey, Matter of, 58 How. 446; ante,
49. as to necessity of proof of
claim under a general assignment
for benefit of creditors; explained
in

Matter of Finck, 100

Beals v. Congregation B"nai Jesh-

urun, 1 E. D. Smith, 654, as to

effect of error in notice of mechan-

ic's lien ; explained as not appli-
cable under act of 1875, in

Leiegne v. Schwarzler, 547

Bmcegirdle v. Heald, 1 Barn. & Aid.

.722, doctrine of Lord ELLKNBOU-
OUGH as to validity of contracts

not to be performed within one

year; declared not overruled, but

impliedly sanctioned byCaicthorne
v. Cordrey, 13 C. B. N. S. 406,

notwithstanding case of Dickxvn

v. Frisbie, 52 Ala. 1C5; in

Lecison v. SO*, 229

Burtnett, Matter of, 8 Daly, 303. ns

to examination of assignor for

benent of creditors ; explained
and distinguished in

Matter of Sicczey, 107

Catlin v. Ilunxen. 1 Duer. 310. as to

renewal of promissory note; ex-

plained in

Bcavford v. Patteson, 333

ConUin v. Wood, 3 E. D. Smiih,
602, as to effect of error in notice

of mechanic's lien; explained as

not applicable under act of 1375,
in

Lciegne v. Schwarzler, 547

Harriott v. New Jersey 11. /'. Co., 3
Plilt. 2(52. as to jurisdiction of ac-

tions by non-residents agair.-'-t for-

eign corporations ; explained and

qualified in

Pease v. Delaware, &c. R. 11.

Co., 459

McElicee v. Sanford, 53 How. Pr. 89,

as to effect of error in notice of

mechanic's lien ; explained and
not followed in

Leiegne v. Schwarzler, 547

Oakley, Matter of, 1 Am. Insolv.

Rep. 56, as to necessity of proof
of claim under a general assign-
ment for benefit of creditors ;

overruled in

Matter of Burdick, 49

Peake v. Bell, 7 Hun, 454, as to set-

ting aside verdict as against weight
of evidence ; held overruled by
Shearman v. Henderson, 12 Hun,
170, in

McCarthy v. Christopher <fe

Tenth St. R. R. Co., 540
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Taylor v. Bradley, 39 N. Y. 129,
dicta, as to recovery of damages
for breach of unexpired contract ;

riot followed in

Cummins v. Hanson, 493

Watson v. Nelson, 69 N. Y. 536, as

to disobedience by trustee of an
order for payment of money; ex-

plained in

Matter of Radtke, 119

CHATTEL MORTGAGES.

In making a mortgage of personal

property a printed form was used,
in which a blank space was left

for the description of the mort-

gaged property to be written in,

followed by the printed words
"and all other goods and chattels

mentioned in the schedule hereun-
to annexed,and now in possession
of the said party of the first part."

Nothing was written in the blank

space. The schedule annexed
contained a very particular de-

scription of 90 distinct soda water

apparatuses, and concluded with
the words " and all of the above

apparatuses and all other manu-
facturing and dispensing appara-
tus owned by me, whether in my
place, or at my customers." Held,
that a soda water Apparatus, not in

the possession of the mortgagor
und not specifically described in

the schedule, although in the pos-
session of a customer of the mort-

gagor, was not embraced in -the

mortgage. Matthews v. Sniffen,
200

See FRAUDULENT CONVEYANCES.

CHECKS.

See BANKS.

CITATION.

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 67, 72, 73,

77-79, 85, 94, 100.

CLAIM AND DELIVERY.

1. Goods having been replevied ir.

' an action therefor against the as-

signors and assignee in a general

assignment for the benefit of cre-

ditors, they, to procure the return
of the goods to them, gave the

requisite undertaking for the de-

livery of the property to the plaint-
iff in replevin, if such delivery
should be adjudged, and for the

payment to him of siu.'h sum as

might be recovered against them in

the action. Upon trial of the re-

plevin suit, the complaint was
dismissed as against the assignee,
but judgment for the delivery of
the goods or their value was re-

covered by the plaintiff against
the assignors ; execution upon
which was returned unsatisfied.

Held, in an action upon the under-

taking against the sureties there-

in, that they were not entitled to

show, as a defense thereto, that
the property when replevied was
in the sole possession of the as-

signee, and that they executed the

undertaking only on his behalf,
and to procure a return of the

property to him. Auerbach v.

Marks, 171

2. In May and June, 1879, goods
were purchased or ordered from
the plaintiff, without any note or
memorandum subscribed by the

parties, or any acceptance of tho

goods or payment of purchase-
money, within the requirements of
the Statute of Frauds. The goods
remained in the plaintiff's poses-
sion until August 14th, 1879,

when, the purchasers having sent
for them on the preceding day,
they were delivered. Between the
dates of the purchase and the de-

livery, the purchasers had become
financially embarrassed, and on
August 20th, 1879, made a general
assignment for the benefit of
creditors, with preferences. Held,
in an action of replevin for the

goods by the vendor against the

assignee, that the circumstances
warranted an inference by the

jury of fraud on the part of the

purchasers in obtaining the de-

livery of the goods on August
14th, 1879 ; and that, as there was
no valid contract of sale before
such delivery, a verdict for the

plaintiff should be sustained. Tul-
cott v. Einstein, 210
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3. In an action for the recovery of
the possession of personal prop-

erty, brought before the provisions
of the Code of Civil Procedure

relating to such actions took ef-

fect, the complaint alleged a
. wrongful detention of the goods,
and the answer was simply a

general denial. Upon the trial, it

appeared that the goods had been
furnished by the plaintiff to the

defendants under a contract for

their manufacture
;
and the com-

plaint was dismissed, on the

ground that there was no suffi-

cient proof of a rejection of the

goods by the defendants, or a de-

mand tor them by the plaintiff.

Held, that as, under the then ex-

isting law. the .issues raised by
the answer entitled the defendant
to claim a return of the property,
proof of a demand by the plaintiff
was unnecessary ; and that there

\vassufficientevidencetobesubmit-
ted to the jury upon the question
whether the goods were rejected
by the defendants, which rejection,
taken in connection with their

defense, would render a formal
demand by the plaintiff unneces-

sary. Knapp v. Scheider, 218

4. The approval, by the court, of an

undertaking in a given amount,
on an appeal from a judgment for
the recovery of a chattel, is a suffi-

cient fixing of that sum by the

court, within the requirement of
section 1329 of the Code of Civil

Procedure, that such an under-

taking shall be m a sum fixed by
the court or a- judge thereof.

Dunseith v. Linke, 363

5. "Where such an undertaking, in

its recitals, states the amount of
the judgment appealed from, and,
in its binding part, distinctly re-

fers to such judgment, the effect

is the same as though the amount
of the judgment had been inserted
in the binding part of the under-

taking, ib.

See EVIDENCE, 6.

PARTIES, 1.

COMPROMISE.

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 55-63, 65-

67, 73, 74, 76.

CONSTITUTIONAL LAW.

See NEW YOUK CITY, 1, 3.

CONTEMPT.

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 49, 81.

DIVORCE.

CONTRACTS.

An oral agreement, made on the
31st of December, for services to

be rendered for a period of one

year which is to terminate on the
31st of December, the following

year,
is void under the Statute ol'

Frauds. Lecisonv. Siix, ~~l)

See BILLS AND NOTES, 6, 7.

GUARANTY,
Y LANDLORD AND TENANT, 3.

CONVERSION.

See TRIAL, 2.

CORPORATIONS.

See ASSIGNMENT FOR BENEFIT OF
CREDITORS, 34.

MANUFACTURING COMPANIES.

COSTS.

1. The liability of the attorney for

the plaintiff, to the amount of one
hundred dollars, for the costs of

the defendant, in an action where
the defendant is entitled to require

security for costs, under sections

3268, 3278 of the Code of Civil

Procedure, may be enforced by
an application for an order ve

quiring the attorney to pay that,

amount on account of such costs.

Matter of Levy, 291

2. The denial on the ground of
laches of a motion by the defend-
ant to require the pluinhrt to give
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security for costs, does not affect
the liability of the plaintiff's at-

torney for the defendant's costs.

0.

3. The provision of section 3531 of
the Code of Civil Procedure, lim-

iting the recovery of costs where
two or more actions are brought
for the same cause, against persons
who might have been joined in

one action, applies to separate
actions for the same cause brought
against a sheriff and his indemni-

tor; and costs, other than dis-

bursements, can be recovered by
the plaintiff in only one of such
actions. Quin v. Howe, 505

See APPEAL, 7.

ASSIGNMENT FOR BENEFIT OF
CREDITORS, 50, 52, 91, 92,

99, 100.

COUNTER-CLAIM.

"Where, upon dissolving an injunc-
tion, a specific amount is awarded

by the court as damages to a party
against whom the injunction was
granted, and the award is assigned

by him, and an action brought
thereon by the assignee, any
counter-claim will be valid against
the latter that would have been
valid against the assignor, if it

belonged to the defendant before
lie received notice of the assign-
ment. Newburger v. Manneck
Manuf. Co., 275

See EJECTMENT.

CREDITORS' BILL.

See FRAUDULENT CONVEYANCES,
4,5.

D
DAMAGES.

Where the hirer of rooms with

board, under a contract for a
definite term, at a certain weekly
rental, removes from the premises
during the term and refuses to

pay the rent, and an action to

recover damages therefor is

brought before the expiration of
the term, damages may be recov-

ered up to the time of trial
; not

merely to the time of the com-
mencement of the action. Cum-
mins v. Hanson, 493

See FALSE IMPRISONMENT, 5.

INSURANCE, 2.

LANDLORD AND TENANT, 7-9.
NEW YORK CITY, 6.

RIOT.

DEATH.
See NEGLIGENCE, 2, 4.

DECEIT.

See FALSE REPRESENTATIONS.
MONEY PAID, 1.

DECREE.

See ASSIGNMENT FOR BENEFIT OF
CREDITORS, 81, 103.

DEMAND.
Sec APPEAL, 1.

CLAIM AND DELIVERY, 3.

DEMURRER.

See PARTIES.

SHERIFF, 2-4.

DISCHARGE.
See BANKRUPTCY ACT.

GUARANTY, 1.

PRINCIPAL AND SURETY.

DISTRICT COURT.

To authorize a justice of a district
court in the City of New York to
dismiss a complaint on the ground
that, one of the defendants being
a non-resident, the action should
have been commenced by a short
summons instead of the ordinary
summons, proof of the fact of
such non-residence is requisite;
and if such proof is not given
until after answering, the objec-
tion ia waived. Pearce v. Bogcrt,

277
DIVORCE.

The provisions of sections 1760,
1772, 1773, of the Code of Civil

Procedure, for the punishment of
disobedience of judgments or or-

ders requiring payment of alimony
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in matrimonial actions, are ex-

clusive of the general provisions
contained in section 2268, regulat-

ing punishment of contempts,
and furnish the sole method of

proceeding for that purpose in

such actions. The intention of
the legislature was to prevent the

imprisonment of the party so dis-

obeying until proceedings against
property had failed, or the court
was satisfied, from facts, of the

inutility of a direction for such

proceeding. Isaacs v. Isaacs, 306

E

EJECTMENT.

In an action of ejectment, the an-
swer set up, with other defenses,
an equitable counter-claim, which
was dismissed upon trial of the
issue thereon at an equity term of

the court, and subsequently, the
other issues were tried before a

jury, who found a verdict for the

plaintiff. Held, that the defend-
ant was not entitled, upon pay-
ment of costs, under 2 li. S. 309,

37, to a new trial of the equita-
ble issue on the counter-claim, but

only to a second trial of the other
issues. Post v. Moran, 502

ELECTION.

See ASSIGNMENT FOR BENEFIT OF
CREDITORS, 21.

FALSE IMPRISONMENT^, 3.

TRIAL, 2.

EQUITY.

See EJECTMENT.
HUSBAND AND WIFE, 1.

MISTAKE.

ESCAPE.

See SHERIFF, 2-4.

ESTOPPEL.

See ASSIGNMENT FOR BENEFIT OF
CREDITORS, 25.

HUSBAND AND WIFE, 3.

EVIDENCE.

1. A warrant of attachment against
an absconding debtor was levied

by the sheriff upon certain goods
which had been in the possession
of the debtor, among them articles

claimed by the plaintiff as samples
which he had consigned from
London to the debtor inNew York,
and from which, as samples, sales

were to be made by the latter of
the plaintiff's goods. Held, in an
action against the sheriff for such

alleged wrongful taking, that upon
the question of identity of the

goods shipped by the plaintiff with
those levied on by the sheriff, the

entry by the consignee in the
custom house at New York, and
the invoice filed by him, upon,
which he obtained possession of
the goods, were admissible in

evidence as part of the res gestce,

even though irregular or defective
in respect of the requirements of
the customs laws; and a question
to a witness upon the same issue,

whether the numbers he found

upon the goods were also the
numbers referred to in the invoice

already in evidence, was not ol>-

jectionable, as it was confined to a

comparison between the numbers
which the jury might themselves
have made. Broolcs v. Conner,

183

2. A demand of the consignee, for

which he might have had a lien on
the goods, was adjusted and set-

tled between him and an agent of
the plaintiff. Held, that although
this was, so far as the sheriff w;is

concerned, a transaction between
third parties, proof of it was ad-

missible against him as showing
the plaintiff's right to possession
of the goods as well as his title to

them. i'j.

3. Under a stipulation, unqualified
in its language, that the testimony
of a witness upon a former trial

may be read in evidence, no ob-

jection to the admissibilily of such

testimony c:m properly be enter-

tained. Broicn v. Thurber, 183

4. The provision of section 832 of
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the Code of Civil Procedure, mak-

ing persons convicted of a crime
or misdemeanor competent wit-

nesses, applies to such a person
after us well us before sentence
has been pronounced. Sacia v.

Decker, 204

5. Such a witness may properly be
allowed to explain the circum-
stances of the case in which he
was convicted. ib.

6. In an action for an alleged con-
version of personal property by
taking it from the plaintiff by
means of a writ of replevin, the
defense was that the property had
been obtained from the defend-

ants, the plaintiffs in the replevin
suit, by a conspiracy to which
the plaintiff was a party, in pur-
suance of which the defendants
were induced by false representa-
tions to deliver the property to

13. , one of the conspirators. It

appeared that B. had afterwards
transferred the possession of it to

another alleged conspirator, since

deceased, who had presented it as

a gift to his son's wife, the plaintiff
in this action. Held, that B. was
n competent witness for the de-

fendants, to testify to transactions

between himself and the deceased,

being the facts on which the claim
of fraud was founded. id.

7. An qbjection to the competency
of a witness by reason of interest,
if not taken at the trial, cannot be
considered on appeal. ib.

8. The question in dispute on the

trial of an action being whether
the plaintiffs were the wife and
children of II., deceased, a witness
who had testified that she knew
them and had visited them, being
asked whom she saw at the time
of her visit, answered that she saw
H. " and his wife and his child,"
fcc. llfUl, that a motion to strike

out the words " and his wife and
his child," was properly denied,
as those words were merely de-

scriptive of the persons, and the

witness was not to be understood
as intending to testify, of her own

knowledge, tnae such persona
were the wife and child of H.

Jlyncs v. McDcrmott, 423

9. In actions involving the issue of

marriage, evidence of the conduct
of the parties towards each other
is admissible, as such conduct is

frequently the very foundation of
the reputation of marriage. ib.

10. Where upon the trial of an ac-

tion the testimony of a party is

wholly inconsistent with a written

statement, previously made by
him under oath out of court, ;v

verdict in his favor, unsupported
except by such discredited testi-

mony, should not be permitted to

stand. Molloy v. Kew York Cen-
tral & Hudson River R. R. Co., 453

See BILLS AND NOTES, 9.

NEGLIGENCE, 1, 8, 7.

NEW YO'HK CITY, 6.

PRINCIPAL AND AGENT, 2.

EXECUTION.

1. The right of membership in the
New York Stock Exchange is

property, which a member of the

exchange may be compelled to

apply towards the satisfaction of

a judgment against him. Grocers'

Sank v. Murphy, 168

2. Where, upon a sale under execu-
tion of real estate of a judgment
debtor, a surplus remains in the
hands of the sheriff after satisfy-

ing the execution, an application
for tlie payment of such surplus
moneys to a grantee, from the

judgment debtor, of the premises
sold, may be made by motion in
the action in which the execution
was issued, if such grantee is not
a party to any action against the

judgment debtor. Ross v. Ross,
314

3. Such an application may be made
without notice to the judgment
debtor who lias absconded, and
whose whereabouts are unknown,
where it is not disputed that ho
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actually conveyed the property to

the applicant.
*

ib.

4. Where, in an action against joint
debtors, an order of arrest has
been granted and executed against
one of them, and judgment has
been recovered against all, and
execution against the property of
all returned unsatisfied, an execu-
tion against the person of the de-
fendant who was arrested is not

irregular, because it does not run,
in form, against all the defendants.
Whitman v. James, 490

See FRAUDULENT CONVEYAN-
CES, 3.

IMPRISONED DEBTORS.

F

FACTORS.
See ASSIGNMENT FOR BENEFIT OF

CREDITORS, 24, 25.

FALSE IMPRISONMENT.
1. The proceedings upon a warrant

issued under the act of 1831, to
abolish imprisonment for debt,
&c., were dismissed, and the
debtor discharged from arrest

thereunder, on The ground that he
had been arrested previously upon
substantially the same facls in an
action brought against him by
the same party. Held, that this

did not render the warrant void,
so as to entitle the debtor to main-
tain an action for false imprison-
ment for the arrest under it.

NebenzaJd v. Townsend, 232

2. Where a complaint sets forth a
cause of action for false imprison-
ment and another for malicious

prosecution, both for the same
arrest and imprisonment, it seem*,
that the plaintiff should be re-

quired to elect between them at
the trial. If, however, without
so electing, the plaintiff gives no
proof of want of probable cause,
and evidence offered on the part
of the defendant tending to prove
probable cause is rejected upon
the plaintiff's objection, the count
for malicious prosecution may
properly be dismissed. ib.

VOL. X. 37

3. A complaint contained two
causes of action, the first for false

imprisonment and the second for

malicious prosecution, both found-
ed upon the same facts. At the

trial, a motion to dismiss the
second cause of action was denied
and both were submitted to the

jury, who found for the plaintiff
on the first and for the defendant
on the second. Held, that there
was no ground for complaint by
the defendant for the denial of
the motion to dismiss. TJtorne v.

Turck, 327

4. Money was obtained from the

defendant, an officer of a com-

pany, by a person representing
that the works of the company
had been destroyed by an explo-
sion, and that he had been sent :is

a messenger to defendant by tho

manager at the works, who had
neglected to supply him with

money for his expenses. After-

wards, the defendant having
learned that no such explosion
had occurred, and being told by
the manager that the description
of the pretended messenger was
exactly the plaintiff's, procured
the arrest of the plaintiff therefor,
without a warrant, by a police
officer; but after the plaintiff had
been imprisoned three days,
doubt arising as to his identity
with the person who obtained the

money, the defendant consented
that he be discharged, and he was
discharged accordingly. Held,
that to an action for false impris-
onment for such arrest of the

plaintiff, reasonable ground or

probable cause therefor was not
a defense; as the offense for which
plaintiff was arrested was the ob-

taining of property by false

pretenses, which is not a felony
either at common law or by stat-

ute, ib.

5. The jury-found a verdictfor plaint-
iff for $1,500 damages for such
false imprisonment. Held, that,
under the circumstances of the

case, this amount was not so ex-

cessive as to require the reversal
of the judgment. ib.
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FALSE REPRESENTATIONS.

No action can be maintained by
vendors of goods upon credit, to

recover damages for deceit and
fraud of the defendant in making
false representations, by which
they were induced to extend the

term of credit to the purchasers,
and thereby lost the price of the

goods ;
where it is not alleged

that by reason of such representa-
tions the vendors parted with any
goods, or surrendered any lien, or
did anything beyond extending
the credit already given. Wempk
v. Hildreth, 481

See EVIDENCE, 6.

SALE, 1, 2, 4.

FORECLOSURE.

Section 1678 of the Code of Civil

Procedure, regulating foreclosure

sales, prescribes only a rule of

proceeding, to render available the

judgment of foreclosure ; and
therefore theamendment of 1881 (L.

1881, c. 682) allowing two or more

buildings situated on the same city
lot to be sold together, is effectual,

pursuant to its provisions, to ren-

der valid sales, previously made,
which would be lawful according
to its terms. Wallace v. Feely,

381

Bee MECHANICS' LIEN.

FORMER ADJUDICATION.

See JUDGMENT.

FRAUD.

See BANKRUPTCY ACT.
CLAIM AND DELIVERY, 2.

EVIDENCE, 6.

FALSE REPRESENTATIONS.
MONEY PAID, 1.

FRAUDULENT CONVEY-
ANCES.

l.A mortgage of chattels,which is not

accompanied by immediate deliv-

ery and not followed by actual and
continued change of possession of

the things mortgaged, if not filed

as required by L. 1833, c. 279, is

void as against the simple contract
creditors of the mortgagor, as well
as against judgment creditors.

Clark v. Gilbert, 316

2. An action to set aside such a

mortgage may be maintained by
a receiver of the properly of the

mortgagor appointed in proceed-
ings supplementary to execution

against him uuder Code of Civ.
Pro. c. 17, tit. 12, art. 2, notwith-

standing the mortgage was duly
filed before the appointment of the

receiver, if it was not so filed

before the service upon the mort-

gagor of the order requiring him
to appear and be examined as a

judgment debtor in the proceeding
in which the receiver was appoint-
ed; and even though the mortgage
was executed and delivered before
the enactmeD'i of the provisions of
the Code referred to, by which
the title of such a receiver is made
to relate back to the time of the
service of such order. ib.

3. Upon the execution and delivery
of a bill of sale of the furniture
of a boarding-house, the purchaser
went to the house and there stated
to the vendor that he took pos-
session of the property; and he
delivered to the vendor's wife a

writing constituting her a bailee
for him of the property; but there
was no change in the apparent
ownership, and nothing done to
disclose that the title hnd been
transferred. Held, that the sale

was fraudulent and void as against
creditors of the vendor; and that,
in an action for taking the fur-

niture under an execution against
the property of the vendor, the
facts being undisputed, it was
error to submit the question of

change of possession to the jury.
McCarthy v. McDermott, 450

4. An action in the nature of a
creditor's bill may be maintained
by a judgment creditor, to set

aside fraudulent conveyances, by
the judgment debtor, of personal
property as well as of real estate.

McCloHkcy v. Stewart, 496
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5. Where the property alleged in

such an action to have been

fraudulently t run iferred consists

of machinery, tools, &c., in use,
new tools and machinery pur-
chased by the fraudulent trans-

feree for the purpose of supplying
the waste of ordinary wear and
tear may be reached by the plaint-
iff, tft.

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 2, 22.

IMPRISONED DEBTORS.
PARTIES, 2.

FREIGHT.

See BILLS OF LADING.

GUARANTY.

1. By an instrument under seal, the
defendant guaranteed to C. M. &
Co. "the due and punctual pay-
ment at maturity of all purchases
made of them "

by S. for Y. & H.,
not to exceed a specified sum,
from a date named, "said pur-
chases to be based upon a credit

of er such other time
as may be agreed upon

" between
C. M. & Co. and S. Various pur-
chases were accordingly made by
S. from C. M. & Co. : in some
cases, upon a credit which was
fixed at the time of the purchase;
in other cases, goods were ordered

generally, and, upon a statement
of account afterwards, a credit
was agreed upon and notes were

given for the time thus fixed; and
in some cases the notes falling due
at the expiration of the first credit

were renewed. Held, that in cases
of renewals, either of notes which
fell due, or at the expiration of
the term of credit agreed upon,
tbe defendant was released from
his liability as guarantor for those

purchases. Cochran v. Kennedy,
346

2. Plaintiff, being the family physi-
cian of L. , and in attendance as

such upon the wife and children

of L., not having been paid for
the services so rendered, and being
unwilling to continue his services

upon the credit of L.. stated to

the defendant, a brother of L.'s

wife, that lie could not afford to

continue attending the family un-
less he was secure about his pay.
Thereupon the defendant told

plaintiff to go on and charge the
services to him, and he would pay
for them. Held, that the defend-
ant was liable to the plaintiff for
services thereafter rendered by
plaintiff in attending the members
of L.'s family, who were ill, al-

though the arrangement between
the plaintiff and the defendant
was made without the knowledge
of L. Such services having been
rendered upon the credit of the

defendant, and not upon the cred-
it of L., the defendant became
himself the debtor, and the Statute

of Frauds did not apply. Kessler

v. Sonneborn, 383

H
HUSBAND AND WIFE.

1. An action may be maintained by
a married woman, even in a court

having no equity powers, upon a
cause of action transferred to her

directly by her husband. Brown
v. Thurber, 188

2. The employment of a broker to

rent the premises in which the

family lives, is not within the

scope of the ordinary agency of a

wife; and an action cannot be
maintained by a broker for com-
missions for such services rendered

at the request of the wife and

daughter of the defendant, where
no special authority from or rati-

fication by him is shown. Harper
v. GoodaU, 209

3. Where a promissory note is in-

dorsed by a married woman, no
intention to charge her separate
estate thereby being expressed in

the indorsement or any contract

made simultaneously therewith,

statements subsequently made by
her in writing, that if the note is

not paid by the maker, she con-
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siders it incumbent on her to pay
the same, and her private estate

bound therefor, although made to

a purchaser of the note, before the

purchase thereof by him, can not

operate to bind her separate estate.

Anomks v. Toone, 388

4. An agreement between a husband
and wife and a trustee for the
wife provided for the separation
of the husband and wife during
life, the wife to have the custody
of their children, the husband to

pay to the trustee a certain sum
weekly for the support and main-
tenance of the wife and children
in discharge of the husband's lia-

bility therefor, and the trustee to

indemnify the husband against

any other charge or expense
therefor and against all debts
thereafter contracted by the wife
on her own account or on the ac-

count of the children. The hus-

band and wife did, afterwards,
and pursuant to the agreement,
live separate ;

and the provisions
of the agreement were for a time

performed, until, the husband

having offered to support the wife
and children, if they would reside

with him, and the wife having
refused the offer, he thereupon
ceased to make the stipulated

payment to the trustee. Held,
that the agreement was valid as to

the wife, even if the provision in

resnect of the custody of the
children was invalid

;
that the

husband was liable to the trustee

for the support of the wife and
children, so far as the agreement
had in good faith been executed,

notwithstanding the wife's refusal

of his offer ; and that the trustee

might recover from him the
amount stipulated in the agree-
ment. Allen v. Affleck, 509

See MARRIAGE.

IMPRISONED DEBTORS.

1. The provisions of the Revised
Statutes regulating the discharge
of debtors imprisoned on execu-

tion, impose on a creditor oppos-

ing the discharge the burden of

showing that the proceedings on
the part of the prisoner are not

just and fair. Matter of Benson,
1GO

2. A judgment that the copartner-
ship of which an imprisoned
debtor was a member has been

guilty of a fraudulent disposition
of their firm property, does not
necessarily preclude his discharge
from imprisonment under an exe-
cution on such judgment, if his

personal participation in the fraud
is not shown. i'j.

INFANTS.

Where an infant, after a purchase
of property by him, claiming the

right to rescind the purchase on
the ground of his infancy, re-

stores the property to the vendor,
and it is acceptecl by the latter,
the infant may recover back
money paid by him to the vendor

upon the purchase. Cooper v.'

Allport, 353

See NEGLIGENCE, 1, 4.

INJUNCTION.

Where, upon dissolving an injunc-
tion, a specific amount is awarded
by the court as damages to a party
against whom the injunction was
granted, and the award is assigned
by him, and an action brought
thereon by the assignee, any
counter-claim will be valid against
tin; latter that would have been
valid against the assignor, if it

belonged to the defendant before
he received notice of the assign-
ment. Newburger v. Manneck
Manuf. Co., 275

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 23.

INNKEEPERS.

The plaintiff, a resident of the City
of New York, was invited by his

uncle, who was a guest at the
defendant's hotel in the same city,
to dine with him and his family
ut the hotel. On going to the
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hotel accordingly, Hie plaintiff,
not finding bis uncle either in his

room or in an upper dining room
of the hotel, went into a lower

dining room, and there ordered
and took dinner. When he came
out, he met his uncle, and was
taken by the latter to dinner in

the upper dining room ; ongoing
into which he left his overcoat on
a chair near a rack in which such

clothing was placed, in an outside

room, where there was no attend-

ant. He did not find his over-

coat there on leaving the room ;

and, although search was made,
it was never recovered. The din-

ner was charged to the plaintiff,
but subsequently to his uncle, and
paid for by the latter. Held, that
the defendant was not responsible
for the loss of the plaintiff's coat,
as the relation of innkeeper and
puest did not exist between them.

Gastenhofer v. Clair, 205

INSPECTION.

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 18, 28-31.

INSURANCE.

1. By a policy of marine insurance
the vessel was insured for a speci-
fied time for a particular voyage
outward. After making the voy-
age, but before the expiration of
the time, the same underwriter
insured the vessel for the return

voyage by a certificate of insur-

ance, which by its terms was made
"under and subject to the condi-
tions" of the existing policy.
//fW.that the under writer was not
liable for a loss occurring after

the time specified in the original

policy. Pitt v. Phenix Ins. Co.,

281

2. A policy of insurance against fire

provided that, in case of loss, if

the parties failed to agree as to

the amount of damage, it should
be ascertained by appraisal by
two appraisers. A loss having
occurred, and the parties not

agreeing as to the amount of dam-

age, each appointed an appraiser
in pursuance of the policy ;

the

appraisers, however, failed to

agree as to the choice of an um-
pire, but for this, it did not ap-
pear that either of the parties was
in any way responsible. Held, thac
the insured was not thereupon
entitled to bring an action for the
insurance against the insurance

company ; that before resorting
to an action he should do every,
thing in his power to have the

damage ascertained in the mode
provided for in the contract ; and
that it was his duty at least to

propose the selection of new
appraisers, Davenport v. Long
Island 2ns. Co., 535

JOINT DEBTORS.

See EXECUTION, 4.

IMPRISONED DEBTORS, 2.

JUDGMENT.

1. Where property has been fraud-

ulently obtained by means of a
pretended purchase, the recovery
of a judgment for the price by the

defrauded vendors while ignorant
of the fraud, is not an affirmance
of the sale, and does not bar their

right to disaffirm and recover the

property upon discovery of the
fraud. SOCM v. Decker, 204

2. In an action before a justice of
the peace to recover rent for two
months, under a lease of certain

premises for a year at a yearly
rent payable monthly, the defend-
ant's answer alleged an agreement
between the plaintiff and the de-

fendant that, as a condition of the

defendant's leasing the premises,
the plaintiff should make certain

repairs, and that he had failed to

make them. Held, that the judg-
ment of the justice in favor of the

plaintiff was conclusive against
the defendant in another action

previously brought against him

by the same plaintiff for install-

ments of rent due for previous
months under the same lease, in

which the defendant had set up
the counter-claim for damages to
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Jiim from the alleged breach by
the plaintiff; the justice's judg-
ment having been pleaded by the

plaintiff by way of supplemental
reply, and established by proof at

the trial. Tyncn v. Tompkins, 244

3. The failure of a plaintiff who re-

lies upon a former judgment in his
favor by a justice of the peace,
to show the authority of the at-

torney who appeared before the

justice for the defendant against
whom judgment was rendered,
does not iuvulidale the judgment
as a former adjudication, if the
defendant does not disclaim such

authority. ib.

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 103.

IMPRISONED DEBTORS, 2.

EXCHANGE.

JURISDICTION.

1. Where the facts are undisputed
and the law certain, the service of

a summons and complaint may be

vacated, on motion, for want of

jurisdiction of the action, without

compelling the defendant to raise

the object ion by demurrer or an-

swer. Crowley v. Royal Exch.

Ship. Co., 409

2. Although the court has no juris-
diction of an action against a for-

eign corporation, brought by a
non-resident of the state, to re-

cover damages for a personal in-

jury committed out of the state,

yet the objection, being for want
of jurisdiction of the person of the

defendant, not of the subject-mat-
ter, may be waived; and it is

waived if the defendant fails to

take the objection in its answer,
or before answering. Pease v.

Delaware, Lackawanna & Western
Jt. It. Co. 459

JURY.

Bee FRAUDULENT CONVEYAN-

CES, 3.

NEGLIGENCE, 1, 2, 5, 0.

L

LACHES.

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 105, 1U(5.

COSTS, 2.

LANDLORD AND TENANT.

1. Under an assignment for the bene-
fit of creditors which does not

provide for the payment or indem-
nification of persons who sub^e-

quently incur liabilities or make
advances for the assignor, a claim

by a surety for the assignor
upon a lease, for money paid by
him, subsequent to the assignment,
for rent due upon the lease and as

a bonus for its cancellation, can not
be allowed. Matter of hisky, 44

2. When an assignee for the benefit

of creditors has incurred liability
for rent by retaining premises oc-

cupied by the assignor, in deter-

mining whether such rent shall be

charged to the estate or to the as-

signee personally, the question is,

did the assignee in so doing acts as

a cautious and prudent man would
have acted in his own affairs.

Matter of Edwards, (58

3. The defendant, on the expiration
of the term for which he had
hired certain premises, left on
them furniture and other property,
which was taken and used by the

tenant succeeding him, under an

agreement that it should be re-

turned at the defendant's pleasure.
After a few months the defend-
ant's successor also removed,
leaving the property in the pos-
session of the plaintiff, a sub-ten-

ant of his own, who then hired the

premises from the owner. The
plaintiff continued to use the de-

fendant's property for several

months, but then, in March, 1881,

gave notice to the defendant to

remove the property or he would

charge $20 per month storage on

it; and upon tho defendant, in

April, 1881, offering to take it

away, the plaintiff refused to per-
mit its removal, unless $180 was
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paid him. On April 18th, 1881,
the plaintiff wrote to the defend-

ant that unless the property was
removed within three days, he
would consider that the defendant
had leased the premises for one

year at the rate of $1,200 per
annum. Held, that there was no

possession of any part of the

premises by the defendant, and
therefore no holding over by him
under the plaintiff's notice from
which a contract to pay the rent

demanded could be implied. Lore
v. Pieraon, .

212

4. A lessee sub-let part of the
demised premises, and the sub-
lessee assigned his sub-lease to the

plaintiffs, who entered into pos-
session. Immediately afterwards
the original lessee surrendered his

lease to the chief landlord, who
accepted the surrender, and leased

Ihe entire premises to new tenants.

They, assuming to be the landlords
of the plaintiffs, demanded an in-

creased rent for the portion of the

premises occupied by the latter,

which, in order to keep possession,
the plaintiffs paid. Held, that

this gave no right of action to the

plaintiffs against the original
lessee. Ritzier v. Raether, 28G

5. Where nn assignee for benefit of

creditors enters upon premises
leased to his assignor, merely to

take possession of and remove the

goods of the assignor, and remains
no longer than is reasonably nec-

essary for that purpose, without
otherwise exercising his right to

elect to take the term, he is not lia-

ble for the rent. Johnston v. Mer-
ritt, 308

6. By an agreement for the hiring of

premises, the tenant was to take

possession of them on the loth of

April, at a certain rental per year,
the term to expire on the 1st of

May of the following year. He
took possession on April 15th,

accordingly, and occupied and
paid the rent until July of that

year, when lie removed from the

premises. IMd, that, the agree-
ment being void by the Statute of

Frauds, the tenant was liable only

for the use and occupation of the

premises for the time he actually
occupied them; and that a ten-

ancy from year to year was not to
be implied from his occupation
under the circumstances. Print
v. EntwistU, 398

7. In an action against a landlord
for eviction of his tenant from the
demised premises, the tenant can-
not recover as damages profits
which he would have made if he
had not been disturbed in his oc-

cupancy. Deninon v. Ford, 412

8. Where the hirer of rooms with
board, under a contract for a
definite term at a certain weekly
rental, removes from the premises
during the term and refuses to pay
the rent, and an action to recover

damages therefor is brought be-
fore the expiration of the term,
damages may be recovered up to
the time of the trial; not merely to

the time of the commencement of
the action. Cummins v. Hanson,

493

9. By a lease of a place of public
entertainment, the tenant was
permitted to make alterations, but
was bound to restore the premises
to the condition in which he took
them. He changed a balcony,
subdivided into boxes, containing
chairs and tables, into a place for

standing room; and, when crowd-
ed with people, the balcony fell,

not having strength sufficient to

support their weight. Held, that
the owner of the demised premises
was not liable for injuries received

by a third person from the fall,

which was caused wholly by the

change in the use by the tenant.
Hard v. J^ew York & Harlem 11.

R. Co., 520

LEX LOCI.

See MARRIAGE, 1-3.

LIBEL.

1. In an action for damages for the

publication of a libel, it appeared
that the alleged libel was punted
in a newspaper published by a
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joint stock association ; that the

defendant was secretary and
treasurer of the association ; that

he owned a majority of the shares
of its stock, and thereby occupied
a controlling position, and had a
kind of supervision of the articles

that appeared, but that he had
never exercised a controlling in-

fluence; and that he had no knowl-

edge of or personal connection
with the publication complained
of. Held, that, upon these facts,
no personal liability of the de-

fendant for the publication was
shown. Mecabe v. Jones, 222

2. Where the defendant in an action
for libel has pleaded a justifica-
tion, unless there be circumstances
from which a bad motive in inter-

posing the plea can reasonably be

deduced, it is erroneous to instruct
the jury that they may increase
the damages because the defend-
ant has failed to prove the truth
of the libel. The plea of justifica-
tion is no aggravation of the

wrong unless it be used by the
defendant maliciously, with a

knowledge of its falsity. Mere
inability to establish a justification
is no evidence of malice, and will

not warrant the inference of

malice by a jury. Aird v. Fire-

man's Journal Co., 254

LIEN.

See MECHANICS' LIEN.

LIMITATION OF ACTIONS.

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 105, 106.

MANUFACTURING COMPA-
NIES.

M
MALICIOUS PROSECUTION.

An action for malicious prosecu-
tion cannot be maintained, even
after the proceedings alleged to

be malicious have been dismissed,
so long as nn appeal from such
dismissal is pending. NcbenzaM v.

Towintend, 232

See FALSE IMPRISONMENT.

MANUFACTURING COM-
PANIES.

The right of action under the Manu-
facturing Companies Act (L. 184b<,
c. 40, 24), against a stockholder
of a company formed under the

act, for a debt of the company,
does not accrue until an action
therefor has been brought against
the company and judgment recov-

ered, and an execution thereupon
against the property of the com-
pany returned unsatisfied; hence
the period limited by statute for

bringing such action against a
stockholder is to be computed
from the time the remedy against
the company is thus exhausted.
Merrit v. Reid, 311

MARINE COURT.
See APPEAL, 2, 5, 6.

MARRIAGE.
1. Upon a question of the validity of
a marriage and the legitimacy of

children, any presumption in

which a jury may indulge for the

purpose of arriving at a verdict
in favor of such marriage and le-

gitimacy, if founded upon any
evidence whatever, will be sus-

tained by the court. Ilynes v. Mc-
Dermott, 424

2. Upon the trial of such an issue,

the jury found, in answer to

questions specially submitted to

them, that the parties to the al-

leged marriage, in England, en-
tered into an agreement to be then
and from thenceforward man and
wife, and that they did thence-
forward cohabit together as man
and wife; that the man was, at

the time, a citizen of the slate of

New York, temporarily sojour-
ing in England, and that the agree-
ment was made with the bond fide
intention of the parties to contract
a valid marriage according to the
laws of the state of New York,
and to return to that state and re-

side there us husband and wife;
that afterwards, in France, they
entered into an agreement by
which they consented to take each
other then and there as man and
wife; that they thenceforward, iu
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France and in England, cohabited

together as man and wife; that
two children thereafter born to
the woman, during the lifetime of
the man. were his children; and
the jury found, generally, in fa-

vor of the validity of the marriage.
Held, that as there was evidence of
the facls specially found, sufficient
to furnish a foundation for the

presumption of marriage and legit-

imacy, such presumption was
not overcome by proof of facts

showing that the connection be-
tween the parties had been illicit

in its orgin; and showing, or

tending strongly to show, that
the name borne by the woman,
previous to her connection with
the man, had been given by her,
in registering, as required by law,
the births of the children in ques-
tion at London, as the family
name of the children and their

parents; that subsequent to the

alleged contracts of marriage, she,
with his knowledge and approval,
had opened a bank account for
herself in such former name; that
checks had been drawn by him to

her order in the same name and
paid to her; and that she had
signed, also in the same name, a
lease of a house occupied by them
as a residence : and, therefore, the
verdict would not be set aside as

against the weight of evidence, ib.

3. Held, further, that the law of

marriage in France, in the ab-
sence of evidence as to what it in

fact was, must be presumed to be
the same as the common law, or

, the civil law, or the. law of the
state of New York

;
and as the

agreement found by the jury to

have been entered into between

parties in France constituted a
valid marriage under any one of

these laws, it must be held by the
courts of this state to be a valid

marriage. ib.

4. The question in dispute on the
trial of an action being whether
the plaintiffs were the wife and
children of II., deceased, a wit-

ness who had testified that she
knew them and had visited them,
being asked whom she saw at the

time of her visit, answered that
she saw H. "and his wife and
his child," &c. Held, that a
motion to strike out the words
" and his wife and his child,"
was properly denied, as those
words Avere merely descriptive
of the persons, and the wit-
ness was not to be understood as

intending to testify, of her own
knowledge, that such persons
were the wife and child of H. ib.

5. In actions involving the issue of

marriage, evidence of the conduct
of the parties toward each other
is admissible, as such conduct is

frequently the very foundation of
the reputation of marriage. ib.

See DIVORCE.

MARRIED WOMEN.
See HUSBAND AND WIFE.

MASTER AND SERVANT.

1. An oral agreement made on the
31st of December, for services to
be rendered for a period of one
year which is to terminate on the
31st of December of the following
year, is void under the Statute of
Frauds. Levison v. Stix, 229

2. A master is liable to third persons
for the tortious act of his servant,
where discretion or force is to be
used by the servant in the em-
ployment, and the servant mis-

judges in discretion, or wantonly
or recklessly uses an injurious ex-

cess of force, within the scope or
course of his employment ;

but
the master is not liable when the
act is not only willful and inten-

tional, but plainly outside the

general limits of the servant's

duty, and without the line of the
business he was employed to do.

Molloy v. New York Central &
Hudson River R. R. Co., 453

MECHANICS' LIEN.

1. After an assignment for the bene-

fit of creditors by a building con-

tractor, one of his sub-contractors

filed a mechanics' lieu upon the

buildings. The assignee dis-
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charged the lien by depositing the

amount of it with the county
clerk, completed the performance
of the work under the contract of

the assignor, and received the

money payable thereupon. Held,
in an action to foreclose the lien,

that the lienor was entitled to the

money deposited to discharge the

lien, with costs of the action to be

paid out of the assigned estate.

McMurray v. llatcheson, 64

The Mechanics' Lien Law of 1875

(L. 1675, c. a7!)), applicable to the

Cily of New York, being a local

and special act, is not repealed by
implication by the general act of

1880 (L. 1880, c. 486), on the same

subject, applying to all the cities of

the state except the City of Buf-
i'alo. McKentM v. Edinundstone,

410

3. Where, in the notice of claim
of a mechanics' lien, the name
of the owner of the building has

been, by mistake, incorrectly
stated, the error may be cured in

a proceeding to en force the lien,

by selling forth in the complaint
the mistake, and averring the true

owner, if no injury to him can
arise thereby. Lvicytw v. tichwa)?-

ler, 547

4. The complaint in an action brought
by a sub contractor, to foieelosea

mechanics' lien, must contain nil

allegation that something was due
irom the owner to the contractor,
under the contract, when the ac-

tion was brought ;
but the omis-

sion, of such an averment may
be cured by amendment. ib.

MISTAKE.

V court.of equity will relieve par-
ties from a initial mistake of fact;
but not when ignorance or mis-

take is confined to one party, and
no uuconscientious advant-.ige . is

taken by fraud or concealment by
the other. Matter of Potter, 1'te

MONEY PAID.

1. Thf complaint in an action to re-

cover buck money paid to the

defendant, alleged that the de-

fendant falsely represented to D ,

with whom the plaintiff had on
deposit money to pay lor pur-
chases of merchandise, that the

plaintiff had purchased of defend-
ant an iron safe at the price of $100,
and that D., believing the rep-
resentations to be true, by mistake
of fact paid that sum to the de-

fendant on said representations.
The evidence on the part of the

plaintiff was that the plaint ilf

went to the place of business of
the defendant, a dealer in safes,
named Terwilliger, and after

looking at a safe, for which $105
was asked, requested the de-

fendant's salesman to ascertain

the rates of freight to Austin,
Texas, where he wished to ship
the safe, if purchased, and to

send the rates to the place of busi-

ness of D.
; giving to the salesman

a card with the names of the

plaintiff and D. and the latter's

address written on it by himself.

Later, on the same day, the plaint-
iff went to the place of business
of another dealer in safes, in the
same street, having the same gen-
eral name "Terwilliger & Co."
and there bought a safe for

$150, directing the bill to be sent
to D. He then went to U.. and
told him "when Terwilliger
sends bill of $150 for safe, pay
the same." The next day the
defendant's salesman called on
D., showed him the card written

by the plaintiff, with the amounts
$20 and $150 written on it, ami
spoke to him about the rales of

freight, and was told by D., that
it was all light, that the plaintiff
Lad given him orders, providing a
bill of lading came from Terwilli-

ger, to pay $150 for the safe.

Thereupon the salesman shipped
the safe by steamer to the plaint-
iff at Austin, Texas, and the fol-

lowing day brought the bill of

lading therefor to I)., who then

paid him $150 for the plaintiff,

upon which D. claimed and re-

ceived for himself 5 per cent, as

discount. The plaintiff, two days
later, on discovering that thy

money was paid to the defendant
instead of to Terwilliger & Co.,
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demanded the return of it from
the defendant, which was refused.

D subsequently assigned all his

claims against the defendant to

the plaintiff. Held, that even if

the plaintiff could, under the cir-

cumstances, have any remedy
against the defendant, the safe

haying been shipped to him and

paid for in consequence of his

own acts and negligence, he had
at least failed to prove the cause
of action set forth in his com-

plaint, and a verdict was properly
directed for the defendant. Levy
v. Terailliger, 194

2. Where an infant, after a purchase
of property by him, claiming the

right to rescind the purchase on the

ground of his infancy, restores the

property to the vendor, and it is

accepted by the latter, the infant

may recover back money paid by
him to the vendor upon the pur-
chase. Cooper v. AUport, 352

MORTGAGE.

See CHATTEL MORTGAGES.
FORECLOSURE.
FRAUDULENT CONVEYAN-
CES, 1, 2.

MOTIONS.

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 100.

COSTS, 1, 2.

EXECUTION, 2, 3.

JURISDICTION, 1.

MUNICIPAL CORPORATIONS.

See NEGLIGENCE, 5. 6.

NEW YORK CITY.
RIOT.

N
NEGLIGENCE.

1. At the trial of an action to recover

damages for personal injuries to a

boy four years of age, by being run
over in a public street, by defend-
ants' wagon, the plaintiff re-

quested the court to charge that if

the jury found that the plaintiff

(

was uvn suijurin and escaped into

the street without negligence on
the part of the parents or custodi-

ans, the plaintiff could recover, if

they believed the defendant was
guilty of negligence. Held, that
as there was conflicting evidence
as to whether the- plaintiff escaped
into the street or was left there by
his custodian at the time, a refusal

to so charge was not erroneous.

Oppenlwimer v. O'Reilly, 239

2. On the trial of ao action brought
by an administratrix to recover

damages for negligence causing
the deatli of her intestate, it appear-
ed that his death was the result of

injuries received while dischaging
cargo from the defendants' steam-

ship, by the fall upon him of u

portion of the cargo from the sling
in which it was being hoisted out
of the vessel,. the rope forming the

sling having broken, though with
less than the ordinary weight of

such a draught, owing to defects
in the rope which were observable

upon inspection. There was evi-

dence that this sling was obtained

by one of the laborers from the

quartermaster of the steamer, and
was one of many which belonged
to the vessel, and were carried in

her back and forward across the

ocean, usually stowed away, but

brought out by the quartermaster
when they were wanted for the

discharge of cargo, in convenient

numbers, the laborers taking the

first that came to hand, as was
done on this occasion. Held., that

upon this evidence it was a ques-
tion lor the jury, whether the de-

fendants undertook to supply the
men engaged on their vessel in

hoisting out the cargo with the

necessary slings for the purpose,
and if they did, whether they ful-

filed the obligation or duty they
owed to the men so engaged, by
providing the sling used in this in-

stance, lii/on,".!/ v. Compaynie GCH-
erule Traimutlantique, 241

3. In an action to recover damages
for personal injuries sustained by
the plaintiff, by falling down a

hoistway in the building where he
was employed by the defendant, it

appeared on the trial that the
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hoistway was in an inclosure with
doors opening outward on hinges,
but without any railing around it;

that the plaintiff knew of the exist-

ence of the hoistway, and that it

was used daily for hoisting goods;
that between twelve and one
o'clock of the day lie was injured
he had seen that the hoistway was
closed ; and that at about four
o'clock in the afternoon of that

day, running, in the course of his

employment, to answer, through
the hoistway, a call from the loft

above, not looking to sec whether
it was open or closed, but looking
up instead of down, the doors be-

ing open, he slipped and fell

through the opening, and so re-

ceived the injuries for which the
action was brought. Held, that
there was no evidence of ordinary
care and caution on the part of
the plaintiff sufficient to sustain a
verdict in his favor. Brenstein v.

Mattson, 836

4. A release, given by the father of
a deceased minor child whose
death was caused by negligence,
to the parties liable therefor, is a
bar to an action against them by
the personal representative of the
child under L. 1847, c. 450, where
the father alone would be entitled
to the proceeds of the claim for

damages, for which an action is

given by that statute. Stuebing v.

Mars/uilt, 406

5. Upon trial of an action against a

city to recover damages for a per-
sonal injury sustained by the

plaintiff from a fall upon a side-
walk of a street in the city.alleged
to have been at the time danger-
ously covered with snow and ice,

hpecific questions may properly be
submitted to the jury as to the
condition of the sidewalk when
the plaintiff fell, and the time it

had then remained in its alleged
dangerous condition; and the

special findings upon such ques-
tions, if inconsistent with the gen-
eral verdict, must control the lat-

ter. Dempsey v. Mayor, &c, of New
York, 417

6. In such a case, the setting aside

of a general verdict for the plaint-
iff, and directing a verdict for the
defendant upon the special find-

ings, being, at most, erroneous in

point of form, is not ground for
reversal of a judgment for the de-
fendant entered thereupon. ib.

7. Upon the trial of an action to re-

cover damages for injuries to the

person of the plaintiff, alleged to

have been caused by the defend-
ant's negligence, the plaintiff and
two witnesses on his behalf, both
connected with him in some way,
testified to circumstances showing
negligence on the part of the

defendant, and freedom from
negligence on the part of the

plaintiff; the main features of their

testimony bearing a striking re-

semblance. They were directly
contradicted by five witnesses on
behalf of the defendant, four of
whom were disinterested, and no
one of whom was impeached or
shaken by cross-examination; all

of them were spectators of the
occurrence in question, and gave
an account of it that was clear,

consistent, and reasonable; and
two other persons, both disin-

terested and respectable, testified

that the plaintiff himself, on two
different occasions, before suit

brought, made to them state-

ments that not only contradicted
his testimony at the trial, but
confirmed with great circumstan-

tiality and exactness the testimony
given by the other witnesses for
the defendant. Held, that a ver-
dict for the plaintiff was in con-
flict with the overwhelming weight
of evidence, and should be set

aside. McCarthy v. Christopher &
Tenth St. R. R. Co., 540

NEW TRIAL.

See EJECTMENT.
TRIAL, 8.

NEW YORK CITY.

1 . The acts of the legislature which
provide that the captain of the

port shall collect each year from
the masters, owners, and con-

signees of certain specified classes

of vessels
" which shall be used



INDEX. 589

or employed in the port of New
York, or which shall arrive at and
load and unload therein, the sum
of one and one-half of one cent

per ton, to be computed on the

tonnage," &c. (L. 1867, c. 256),'
and that "the collector of tolls for

the City of New York shall not j

give permits or clearances to any
canal boats navigating the waters
of this state, until the captain or
master has paid or satisfied the
annual fee of one dollar and a

quarter due the harbor-masters,"
&c. (L. 1871, c. 205), are within
the prohibition, in the constitution
of the United States, that " no
state shall, without the consent of

Congress, lay any duty on ton-

nage." Cole v. Johnson, 258

2. The provision of the city charter
of New York (L. 1873, c. 335,

28), that no regular clerk or head
of bureau shall be removed until

he has been informed of the cause
of the proposed removal, and Las
been allowed an opportunity of

making an explanation, does not

apply to the discharge of a regular
clerk of a department of the muni-

cipal government, made in order
to decrease the regular clerical

force, and so conform the expenses
of the department to a reduced

appropriation therefor. Phillips
v. Mayor, &c. of New York, 278

3. By an act of the legislature of
1871 (L. 1871, c. 269), the City and

County of New York was re-

quired to levy and collect, in that
and in each and every following
year, a tax of a specified amount,
and pay the same over to the

plaintiff, a charitable corporation,
to be applied to -its purposes and
objects. Held, that the amend-
ment of 1874 to the constitution
of the state (art. 8, 10), which
prohibited giving or loaning the
credit or money of the state to or
in aid of any association, corpora-
tion or private undertaking, with
some exceptions not including the

plaintiff, annulled the act of 1871,
and that, even although the city
thereafter continued, without

authority, to levy and collect the

tax, the plaintiff could not main-
tain an action against the city to

recover the amount. Shepherd's
Fold v. Mayor, &c. of New York,

319

4. Under L. 1871, c. 625, 28, as
amended by L. 1874, c. 547, en-

acting that certain buildings
therein described "

shall be pro-
vided witli such fire escapes,
alarms, and doors, as shall be di-

rected by the Superintendent of

Buildings," an owner of such
buildings, although he has once
provided them with fire escapes,
in compliance with the direction
of that officer, may subsequently
be required to provide additional
fire escapes therefor. Fire Depart-
ment of New York v. Chapman,

377

5. The Mechanics' Lien Law of 1875

(L. 1875, c. 379), applicable to the

City of New York, being a local

and special act, is not repealed by
implication by the general act of
1880 (L. 1880, c. 486), on the same
subject, applying to all the cities

of the state except the City of
Buffalo. McKenna v. Edmund-
stone, 410

6. In an action to recover treble

damages, under L. 1879, c. 168,
for alleged extortion in exacting
dockage for a canal boat lying and
xmlading at a bulkhead claimed

by the defendant to be his private
property, the burden of proof is

on the plaintiff to show that the
bulkhead was within the class of
bulkheads to which the act of the

legislature fixing dockage and
wharfage charges is applicable.
Murphy v. Voorhis, 457

See DISTRICT COURT.
RIOT.
SUMMONS.

NOTICE.

See BENEVOLENT ASSOCIATIONS,
1.

EXECUTION, 2, 3.

o

OATH.

See ASSIGNMENT FOR BENEFIT
OF CREDITORS. 75.
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PARENT AND CHILD.

See NEGLIGENCE, 1, 4.

PARTIES.

1. In an action for the recovery of

personal property, the plaintiffs,
three in number, claimed the

property under a mortgage of it

to a firm whose name was identi-

cal with that of one of them, but
there was no evidence that the

plaintiffs composed such firm, or

that any interest in the mortgage
had been assigned to the other
two of them. Held, that the de-

fense of misjoinder of parties

having been set up, judgment was
properly given for the defendants.
Malt/tews v. Sniffen, 200

2. A complaint alleged a fraudulent
transaction between persons not

parties to the action, as the result

of which promissory notes and
securities therefor, given by the

defendant in payment of his sub-

scription for certain stock, were
delivered back to him, upon the
surrender of such stock, and that

be, though not a party to the al-

leged wrongful transaction, had

knowledge of it and received the

benefit of it; and prayed that the
transaction be declared wrongful,
the notes and securities restored,
and judgment rendered against
the defendant on the notes. Held,
that the parties to the alleged
wrongful scheme were necessary
parties to the action, and that a
d( murrer for defect of parties, in

that they were not joined as de-

fendants, should be sustained.

Alexander v. Katie, 500

PARTNERSHIP.

1. Where, after an insolvent limited

partnership has made an assign-
ment for benefit of creditors,

general creditors of the partner-

ship have brought an action to set

wide the assigment, and for a
receiver of the copartnership
property and nn injunction re-

straining nny disposition of such

property, without first proceeding

to judgment and execution against
the debtors, a receiver may, never-

theless, be appointed and an in-

junction granted, in order to

prevent a dissipation of the co-

partnership assets. Whitcumb v.

Fowle, 23

2. An assignment, by members of
an insolvent copartnership, of the
firm property, for the benefit of

creditors, is rendered fraudulent
and void by the preference of an
individual indebtedness of one
copartner. Schiele v. Heuly, 92

3. Under an assignment, by mem-
bers of an insolvent copartnership,
of their copartnership and indi-

vidual estate, for the benefit of
creditors, if the individual estate
of one of the assignors is more
than sufficient to pay his individ-
ual indebtedness, the claims of his

individual creditors are to be paid
in full, with interest to the date
of distribution. Matter of Dun-
can, 95

4. A judgment that the copartner-
ship of which an imprisoned
debtor was a member has been

guilty of a fraudulent disposition
of their firm property does not

necessarily preclude his discharge
from imprisonment under an exe-
cution on such judgment, if his

personal participation in the fraud
is not shown. Matter of Benson,

166

5. Articles of copartnership between
the plaintiff, his wife, and the

defendants, recited that the plaint-
iff and his wife had each contrib-
uted certain machinery, tools, &c.,
of a specified value, and that each
of the defendants had contributed
cash in various amounts to the

capital stock; and it was agreed
that on the termination of the co-

partnership the assets should be
distributed by repaying to each the

amount of capital contributed by
him, and dividing the balance

equally; and the plaintiff and his

wife agreed, in such distribution,
to receive the machinery, tools,

&e., contributed by them, at the

same value it represented iu the
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capital stock. The copartnership
having been dissolved by the
death of the plaintiff's wife, the
defendants took the property of
the firm into their possession and
sold part of it. The plaintiff, as
executor of his wife and in his
individual capacity, brought an
action against them for an ac-

counting of the affairs of the co-

partnership. Held, that upon
such accounting, there being evi-

dence that the value of the prop-
erty contributed by the plaintiff
and his wife had depreciated, and
was in fact less than the value
stated in the copartnership articles,
such property should be charged
against the defendants at its act-

ual value only at the time of dis-

solution. Weldon v.Beckel, 472

See PARTIES, 1.

TRADE-MARK.

PENALTY.

See SUMMONS.

PETITION.

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 34-36.

PLEADING.

After an answer has been stricken

out as frivolous, and judgment
thereout ordered against a defend-

ant, he should not be permitted to

plead another defense known to

im at the time of serving such
rivolous answer, and purposety
withheld by him. Stedekerv. Ber-

nard, 406

See BILLS AND NOTES, 5.

FALSE IMPRISONMENT, 2, 3.

MECHANICS' LIEN, 3, 4.

SHERIFF, 2-4.

TRIAL, 2.

PRINCIPAL AND AGENT.

1. A principal may lose his right to

follow the proceeds of his goods,
when his factor's assignee for

benefit of creditors, in ignorance
of his rights, has paid them out in

the ordinary course of administra-

of the assigned estate. Matter

of Kobbe, 43

2. In an action for the price of paper
alleged by the plaintiffs to have
been sold and delivered by them
to the defendants, it appeared that
an agreement for the manufacture
and delivery of paper, like a cer-

tain sample, had been negotiated
by one G., on behalf of the plaint-
iffs, with the defendants, who
wanted such paper to supply
customers at B.

, and that the de-
fendants gave to the plaintiffs

personally a written order for the

paper in accordance with the

agreement. Evidence was given
on the part of the defendants that
G. subsequently came to them,
with a sample of the paper manu-
factured, which they refused to

accept, because not according to

sample; that G. then said, in sub-

stance,
"

if you will send it to

your customers in B. we will take
the risk of their accepting it;''

whereupon the defendants con-
sented to send it, and did send it,

to their customers at B., who re-

fused to accept and returned it.

On the part of the plaintiffs, G.
testified that he made no such

agreement in respect to the deliv-

ery; and as to his authority to

make such an agreement, the

plaintiffs and G. himself testified

that he was employed by them as
a broker to solicit orders, subject
to their approval, at a commission
upon sales, and had no authority
in any transaction without sub-

mitting the matter to them,
though one of the plaintiffs testi-

fied that if G. had no other work
to do, he was to nrnUft himself

generally useful; while the de-

fendants and their witnesses testi-

fied that numbers of previous
purchases of paper had been made
by the defendants from the plaint-
iffs through G. in the same way,
bills for which had been collected

by G,, sometimes before they be-

came due; and that it svas general-

ly understood that, G. worked for

the plaintiffs, and he had been

frequently seen in their place of

business engaged in the work of a

general clerk in the business. Tho
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judge instructed the jury that if

G. was merely a broker, and
plaintiffs did nothing which could
lead defendants to suppose that he
held any other relation to them,
the plaintiffs were entitled to a

verdict; but that if G. occupied
substantially the relation of a
clerk to the plaintiffs, and was
held out by them for the uses to

which they devoted him, and if

the persons dealing with plaintiffs'
house had a right to suppose that
he was their clerk, and if he in

tact made the conditional agree-
ment testified to, the defendants
were entitled to a verdict, unless
the jury should find that the

paper was according to sample.
The jury found for the defend-
ants. Held, that they must be

presumed to have found the facts

to be as stated in the last proposi-
tion submitted to them; that there
was sufficient evidence to require
the submission to the jury of the

question involved in that proposi-
tion, and that, as matter of law,
the instruction given was correct.

Einrjham v. Harris, 522

3. Held, also, that under the circum-
stances the defendants were en-
titled to recover, as damages, the
amount they had paid for freight,
and the profits they would have
made by the sale, if the paper had
been as ordered. ib.

PRINCIPAL AND SURETY.

The relinquishment or change, by a

creditor, of a security held by
him against his debtor, discharges
a surety for (lie latter only to the

extent of the value of the "security
of the benefit of which such

surety has been deprived by the
act of the creditor. He is not

wholly discharged, as in the case
of a change in the contract for the

performance of which he is re-

sponsible. Uiiderhill v. Palmer,
478

Q
QUESTIONS OF LAW AND

FACT.

See FRAUDULENT
CE8, 3.

NKGLIGKNCE, 2, 5, 6.

R
RECEIVER.

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 23.

FRAUDULENT CONVEYAN-
CES, 2.

REFERENCE.

1. Where a party who has filed ex-

ceptions to a referee's report
afterwards moves to confirm it,

he must be held to support it as
correct in fact and conclusion.
Matter of Potter, Io3

2. In an action for fees of a referee

appointed to take the examination
of a judgment debtor in proceed-
ings supplementary to execution,
the plaintiff cannot recover upon
ti quantum meruit, as the compen-
sation of such a referee is fixed

by statute; and evidence that the
examination disclosed that the
debtor Lad property or means to

pay the judgment is therefore in-

admissible, liiddle v. -Cram, 401

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 50-54,
67, 68, 75, 85, 86, 93-96,
101.

RELEASE.

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 55-63, 65-

67, 73, 74, 76.

GUARANTY, 1.

NEGLIGENCE, 4.

PRINCIPAL AND SURETY.

RES ADJUDICATA.

Sec JUDGMENT.

RIOT.
*

An old and unoccupied wooden
house in the City of New York
was attacked in the day-time on
the day of a general election by
boys of from eight to seventeen

j'ears of age, who, numbering at

tirst only three or four, began tear

ing down and carrying away the

stoop, and, increasing in number
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to more than fifty, continued for ,

an hour or longer to demolish the i

building, until it was substantial-

ly wrecked, so that the owner was
subsequently compelled to take it

down. They dispersed at the com-
ing of a policeman, and there was
no indication of any intent to re-

sist opposition by the public au-
thorities or private citizens, nor
was anything done "to the terror
of the people,'

1 the injury appear-
ing to have been accomplished not
with any common purpose, but
rather to gratify individual pro-
pensity. Held, that the city was
not liable for the damages in an
action by the owner, under L.

1855, c. 428, giving such a right
of action "whenever any build-

ing," &c., "shall be destroyed or

injured in consequence of any
mob or riot." Duryea v. Mayor,
&c., of New York,

'

300

S

SALE.

1. Where property has been fraudu-

lently obtained by means of a pre-
tended purchase, the recovery of
a judgment for the price by the
defrauded vendors while ignorant
of the fraud, is not an affirmance
of the sale, and does not bar their

right to disaffirm and recover the

property upon discovery of the
fraud. Sacia v. Decker, 204

2. In May and June, 1879, goods
"were purchased or ordered from
the plaintiff, without any note or
memorandum subscribed by the

parties, or any acceptance of the

goods or payment of purchase-
money, within the requirements of
the Statute of Frauds. The goods
remained in the plaintiff's posses-
sion until August 14th, 1879,when,
the purchasers having sent for
them on the preceding day, they
were delivered. Between the
dates of the purchase and the de-

livery, the purchasers had become
financially embarrassed, and on
August 20th, 1879, made a general
assignment for the benefit of cred-

itors, with preferences. Held, in
an action of replevin for the goods
by the vendor against the assig-

VOL. X. 39

nee, that the circumstances war-
ranted an inference by the jury of
fraud on the part of the purchas-
ers in obtaining the delivery of the

goods on August 14th, 1879; and
that as there was no valid contract
of sale before such delivery, a ver-

dict for the plaintiff should be sus-

tained. Talcott v. Einstein, 210

3. The plaintiffs having demanded
from the defendant payment of
the price of goods sold, the latter

claimed a deduction of the amount
of a wager lost by one of the

plaintiffs to a third party, who
had assigned his claim to the
defendant. The plaintiffs allowed
the deduction. Held, that they
could not afterwards, on the

ground of illegality of the wager,
sustain an action for the amount
as for a balance of the price of
the goods remaining unpaid.
Schmitt v. Howell, 290

4. Where, before the delivery by
the seller to the purchaser, of

goods under an executory con-
tract of sale, without an express
warranty, samples represented by
the seller to be actually taken
from the articles afterwards deliv-

ered, are sent by him to the pur-
chaser with the invoice of the

goods, and the latter, relying upon
such samples as representing the

quality of the goods delivered, is

thereby induced to accept defec-
tive goods without making a la-

borious and minute examination
which would be necessary to dis-

close the defects, he may, never-

theless, subsequently, upon dis-

covering the defects, return the

goods to the seller and recover
back the price. Brigy v. Hilton,

293

See BROKERS.
EVIDENCE, 1.

FALSE REPRESENTATIONS.
FRAUDULENT CONVEYAN-

CES, 3.

INFANTS.
PRINCIPAL AND AGENT, 2.

SHERIFF. <

1. Under the provisions of 2 R. S.

645, 38, allowing calendar feed
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to the sheriff, the attorney placing
a cuuse on the calendar for trial

by a jury became liable to the
sheriff for the calendar fees there-

in, lleilly v. Tuttis, 283

2. Under section 158 of the Code of

Civil Procedure, a sheriff is liable

in an action as for an escape,
where a prisoner in his custody
under an order of arrest

"
goes or

is at large beyond the liberties of
the jail, without the assent of the

party Jit whose instance he is in

custody. Cosgrove v. Bowe, 858

3. A complaint in such an action

which merely alleges that the

sheriff permitted the prisoner
"

to

go at large, and refused to detain

him in his custody, or to imprison
him as required by law and by
the said order of arrest," and does
not show that the prisoner was at

large beyond the liberties of the

jail, is insufficient, and a demur-
rer thereto should be sustained.

4. It is also ground of demurrer to

such a complaint, that it fails to

show that the prisoner was in-

debted to the plaintiff. ib.

5. An action by a sheriff to recover

his term fees in certain causes,
cannot be sustained by proof
merely that such causes appeared
upon the calendar of the courts

for certain terms, and that the de-

fendant was the attorney for the

plaintiffs therein, without any
evidence showing by whom the

notes of issue in such causes were
tiled, lleilly v. Flynn, 402

See COSTS, 3.

EVIDENCE, 1, 2.

"STATUTE OF FRAUDS.

See CLAIM AND DELIVERY, 2.

CONTRACTS.
GUARANTY, 2.

LANDLORD AND TENANT, 0.

STATUTE OF LIMITATIONS.

See MANUFACTURING COMPANIES.

STIPULATION.

See ARREST, 2.

EVIDENCE, 3.

STOCK EXCHANGE.

The right of membership in the
New York Stock Exchange is

property, which a member of the

exchange may be compelled to

apply towards the satisfaction of
a judgment against him. Grocer*
Bank v. Murphy, 168

STOCKHOLDERS.

See MANUFACTURING COMPA-
NIES.

SUBROGATION.

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 58, 60.

SUMMONS.

1. A summons upon which the name
of the plaintiff's attorney is print-

ed, instead of his written signa-

ture, is
" subscribed

"
by him,

within the meaning of section 427
of the Code of Civil Procedure.

Mayor, &c. of New York v. Eider,
39J

2. The requirement of section 1397
of the Code of Civil Procedure,
that "in an action to recover a

penalty or forfeiture, given by a-

statute, if a copy of the complaint
is not delivered to the defend-

ant with a copy of the summons,
a general reference to the statute,

must be indorsed upon the copy
of the summons sodelivered,"&c.,
extends to an action by the corpo-
ration of the City of New York
to recover a penalty for violation

of a corporation ordinance. ib.

See DISTRICT COURT.
JURISDICTION, 1.

SUPPLEMENTARY
INGS.

PROCEED-

See FRAUDULENT CONVEYANCES,
1, 2.

REFERENCE, 2.
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SURETIES.

See APPEAL, 7.

ASSIGNMENT FOR BENEFIT
OF CREDITORS, 9, 65-67,

72, 73, 76.

CLAIM AND DELIVERY, 1.

T

TRADE-MARK.

Under section 21 of the General As-

signment Act, an order may prop-
erly be made for the examination
of one of the members of a copart-

nership which has made an assign-
ment for the benefit of creditors,

to ascertain whether a particular
trade-mark belongs to the assigned
estate, where the facts upon which
the ownership of such trade-mark

depends are within the knowledge
of the partner for whose examina-
tion the order is made. Matter of
Swezey, 107

TRIAL.

1. At the trial of an action to recover

damages for personal injuries to a

boy four years ofL age, by being
run over in a public street, by de-

fendants' wagon, the plaintiff re-

quested the court to charge that if

the jury found that the plaintiff
was non suijuris and escaped into

the street without negligence on the

part of the parents or custodians,
the plaintiff could recover if they
believed the defendant was guilty
of negligence. Held, that as there

was conflicting evidence as to

whether the plaintiff escaped into

the street or was left there by his

custodian at the time, a refusal to

so charge was not erroneous.

Oppenlieimer v. O'Reilly, 239

2. Where the facts stated in a com-

plaint may constitute either a

cause of action for conversion or

a cause of action upon contract,
but are alleged as a single cause
of action, only, and no motion to

have such two causes of action

separately stated is made before
the trial, the court should not,

upon the trial, compel the plaint-
iff to elect between them. W/n't-

beck v. Kehr, 403

3. The court has power.on motion of
a defendant, after a verdict against
him, to set aside the verdict as

against the weight of evidence,

although he did not move, at the
close of the testimony, for a di-

rection in his favor, or for adismis-
sal of the complaint. McCarthy v.

Christopher & Tenth St. It. R. Co.,

540

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 50-54.

NEGLIGENCE, 1-3, 5-7.

u
UNDERTAKINGS.

See ARREST, 2.

CLAIM AND DELIVERY, 1,

4,5.

USURY.

See ASSIGNMENT FOR BENEFIT
OF CREDITORS, 46-48.

V
VERDICT.

See EVIDENCE, 10.

TRIAL, 3.

w
WAGER.

The plaintiffs having demanded
from the defendant payment of
the price of goods sold, the latter

claimed a deduction of the amount
of a wager lost by one of the

plaintiffs to a third party, who
had assigned his claim to the de-

fendant. The plaintiffs allowed
the deduction. Held, that they
could not afterwards, on the

ground of illegality of the wager,
sustain an action for the amount
as for a balance of the price of the

goods remaining unpaid. Schmitt
v. Howell, 90

WAIVER.
See ARBITRATION, 2.

DISTRICT COURT.
JURISDICTION, 2.
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WHARFAGE.

In an action to recover treble dam-
ages, under L. 1879, c. 168, for

alleged extortion in exacting dock-

age for a canal boat lying and un-

lading at a bulkhead claimed by
the defendant to be his private

property, the burden of proof is

on the plaintiff to show that the

bulkhead was within the class of
bulkheads to which the act of the

legislature fixing dockage and
wharfage charge is applicable.

Murphy v. Voortiis, 457

WITNESSES.

See EVIDENCE.
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