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ADVERTISEMENT

TO THE FOURTH EDITION.

In this Edition the alterations which have taken

place in the Law since the publication of the last

Edition have been incorporated in the Text. The

Author's best thanks are due to Mr. Justice Willes

for a few criticisms kindly communicated ; also to

an anonymous correspondent for pointing out a few

errors, chiefly typographical.

7, New Square, Lincoln's Inn,

April, 1860.
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PREFACE

TO THE FIRST EDITION.

The following pages are intended as supplementary

to the author's " Principles of the Law of Real

Property." At the time when that work was

written, the plan of the present treatise was not

matured, and a chapter "On Personal Property

and its Alienation" was inserted in that work. The

contents of that chapter will be found interspersed

in parts of the present volume ; and should a second

edition of the " Principles of the Law of Real Pro-

perty" be called for, it is the author's intention to

omit that chapter of his former work, and to supply

its place by some further remarks on such ele-

mentary parts of the law of real property as may

appear to have been but slightly touched upon

before. The very favourable reception which the

author's work on the law of real property has met

with from the profession has encouraged him to

undertake in the present work a task, he believes,
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hitherto unattempted : for it is singular that, not-

withstanding the rapid growth and now enormous

value of personal property in this country, no treatise

has yet appeared having for its object the intro-

duction of the student in conveyancing to that

large and increasing portion of his study and prac-

tice which comprises the law relating to such pro-

perty. As to real property, he may take his choice

amongst three or four publications, all having the

same object of facilitating his studies ; but the law

of personal property, though sufficiently treated of

in all that relates to it as purely mercantile, has not

yet had any elementary treatise on its principles, so

far as they affect the practice of conveyancing.

The present work is an attempt to supply this

deficiency, and, in conjunction with the author's

" Principles of the Law of Real Property," to aflford

the student a brief and simple introduction to the

whole system of modern conveyancing. The no-

velty of the attempt has, however, increased the

difficulty of the task. The author has endeavoured

proportionably to increase his diligence and care.

He can, however, scarcely hope to have escaped all

errors. And here he would caution the student

against too implicit a reliance on the dicta of text
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books. Elementary books cannot from their nature

be completely accurate. As helpers to more perfect

knowledge, they may be most valuable. But it

would be as great a mistake for a student to remain

satisfied with his knowledge of a text book, as for

an author to compress into an elementary work all

that could possibly be said on the subject.

7, New Square, Lincoln's Inn,

22rd May, 1848.
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ADDENDA.

During the progress of these sheets through the press some important

measures have been introduced into Parliament, which, if passed, will

materially alter the law of personal property.

A bill has been introduced by the Attorney-General to amend and con=

solidate the laws relating to bankruptcy and insolvency. (See pages 11(5,

136.) By this bill the distinction which now exists between bankruptcy

and insolvency is proposed to be abolished. Any person is to be liable to

become bankrupt on committing certain specified acts, which acts are to

afford presumptive evidence of his general inability to pay his creditors.

The author cannot refrain from expressing his satisfaction at finding the

principles which he has long laboured to establish (pp. 103, 104) at length

beginning to be recognized. He trusts it may not be long before the dis-

tinctions between specialty debts binding the heir, specialties not binding

the heir and simple contract debts shall be abolished.

Another bill has been introduced by the Lord Chancellor for the incor-

poration, regulation and winding-up of trading companies and other asso-

ciations (see p. 184).

A bill has been introduced by Lord St. Leonards which proposes to

deprive judgment debts of their priority in administration (p. 97), unless

registered and re- registered as required by statutes 2 & 3 Vict. c. 11 and

18 & 19 Vict. c. 15 (see Principles of the Law of Real Property, p. 74,

.5th edition); and which also proposes, amongst other things, the repeal

of the 32nd section of the act 22 & 23 Vict. c. 35. (See pp. 167 note (/;•))

235.)

A bill has also been introduced for the repeal of Sir John Barnard's Act

(pp. 168, 169), whicli is supposed to interfere with legitimate transactions

on the Stock Exchanaie,
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A bill has also been introduced to amend the procedure and powers

of the Court for Divorce and Matrimonial Causes.

An act has been passed for granting to her Majesty certain duties of

stamps (23 Vict. c. 15). By this act probate duty is made payable in respect

of all personal estate which any person dying after the 3rd of April, 18C0, the

date of the Act, shall have disposed of by will under any authority enabling

such person to dispose of the same as he shall think fit (see p. 278). Agree-

ments not otherwise charged, the matter whereof shall be of the value of £5

or upwards, are charged with a duty of 6d., and a progressive duty of the

same amount (see p. 72, note (a) ). Further stamps are also imposed on

certain bills and drafts, a penny stamp on delivery orders of goods of the

value of 40«. or upwards, and a threepenny stamp on dock -warrants, with a

few other duties, which scarcely require specific mention in this place.

Great complaints have been made of the manner in which this act

and also the above mentioned bankruptcy bill have been drawn. It would

be a pertinent question. How is it that the conveyancing counsel of the

Court of Chancery, who are the recognized heads of that department of

the bar which makes drawing its profession, are never employed to draw a

public bill ? Is this great country too poor to employ the best practitioners

to set its limping law ?



PRINCIPLES

LAW OF PEESONAL PROPEETY.

INTRODUCTORY CHAPTER.

OF THE SUBJECTS AND NATURE OF PERSONAL

PROPERTY.

The English law of property is divided into two great Real and per.

branches,—the law of real property, and the law of per- '""^^ property,

sonal property. The feudal rules, which respected the

holding and culture of land, were the elements of the

common law of real property ; the rules relating to the

disposition of goods were the origin of the law of per-

sonal property. Such property was anciently of little

importance, and its laws were consequently few and

simple. It did not, however, escape the ecclesiastical

influence which spread so widely in the middle ages
;

and it has thence derived that subjection to the rules The civil law.

of the civil law by which it is characterized when trans-

mitted by will or distributed on intestacy.

The division of property into real and personal, though Chattels real.

now well recognized, and constantly referred to even in

the acts of the legislature, is comparatively of modern

date. In ancient times, property was divided into lands,

tenements and hereditaments on the one hand, and goods

w.ip.p, . B
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and chattels on the other. These two last terms appear

to be synonymous. In process of time, however, cer-

tain estates and interests in land grew up, which were

unknown to the ancient feudal system, and could not

conveniently be subjected to its rules. Of these the

most important were leases for years. Such interests,

therefore, were classed among chattels ; but as they

savoured, as it was said, of the realty, they acquired the

name of chattels real {a). In more modern times, chat-

tels real have been classed, with other chattels, within

the division of personal property ; but as chattels real,

though personal property, are in fact interests in land,

the laws respecting them have been noticed in the

author's treatise on the Principles of the Law of Real

Property (b). Chattels real will therefore be only inci-

dentally noticed amongst the subjects treated of in the

present work.

Chattels per-

sonal.

Reason for the

term " per-

sonal."

When leases for years, and other interests in land of

the like nature, were admitted into the class of chattels

as chattels real, it became necessary that such goods as

had previously constituted the whole class, should be

distinguished from them by some further name ; and the

title of chattels personal was accordingly a])plied to all

such chattels as did not savour of real estate. For this

title, the choice of two reasons is given to the reader by

Sir Edward Coke, " because, for the most part, they

belong to the person of a man, or else for that they are

to be recovered by personal actions (c)." The former

of these two reasons has been chosen by Mr. Justice

Blackstone {d). But it is submitted that the latter rea-

son is most probably the true one. When goods and

chattels began to be called personal, they had become

(a) Co. Lift. 118 b.

{b) Principles of tlie Law of

Real Property, 315 et seq., 1st

ed. ; 307, 2nd ed. ; 322, 4th ed ;

333, 5th ed.

(c) Co. Lift. 118 b.

((f) 2 Black. Com. 16, 384; 3

Black. Com. Hi,
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too numerous and important to accompany the persons

of their owners. On the other hand, the bringing and

defending of actions has always been the most prevail-

ing business of lawyers; from the different natures of

actions, the nomenclature of the law is therefore most

likely to have proceeded. Now actions were long di- Actions real,

• IT. , . 1 T- personal, and
vided mto three classes,—real actions, personal actions, mixed.

and mixed actions. Real actions were brought for the

recovery of lands, and by their aid, the real land was

restored to its rightful owner. Mixed actions, as their

name imports, were real and personal mixed together.

Personal actions were brought in respect of goods, for

which, as they are in their nature destructible, nothing

but pecuniary damages could with certainty be recovered

from the person against whom the action was brought.

Accordingly, by the ancient law of England, there never

were more than two kinds of personal actions in which

there was a possibility of recovering, by the judgment

of the Court, the identical goods in respect of which the

action was brought. One of these was the action of Action of de-

detinue, where goods, having come into a man's posses-

sion, were unlawfully detained by him ; in which case,

however, the judgment was merely conditional, that the

plaintiff recover the said goods, or {if they could not he

had) their respective values, and also the damages for

detaining them (e). The other was the action of replevin, Action of re-

brought for goods which had been unlawfully distrained ;
^

'^^'"*

but in this case the goods were never beyond the cus-

tody of the sheriff, who is an officer of the law, and their

safe return could therefore be secured (f). Goods there-

fore seem to have been called personal, because the

remedy for their abstraction was against the person who
had taken them away, or because, in the words of Lord

Coke, they were to be recovered by personal actions (g).

{e) 3 Black. Conu 152. (g) See Principles of the Law

(/) Ibid. 146. of Real Property, 7.

B 2
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New enact- By recent statutes (A), however, provision has been made

for enforcing the cleHvery of "oods, in actions for their

detention or for breach of contract to dehver them for a

price in money ; and if they cannot be found, all the

lands and chattels of the defendant may be distrained

till they are delivered.

Chattels personal, then, are the subjects of the present

treatise. In ancient times they consisted entirely of

moveable goods, visible and tangible in their nature, and

in the possession either of the owner or of some other

person on his behalf Nothing of an incorporeal nature

was anciently comprehended within the class of chattels

personal. In this respect the law of personal property

strikingly differs from that of real property, in which,

from the earliest times, incorporeal hereditaments occu-

pied a conspicuous place. But although there was for-

merly no such thing as an incorporeal chattel personal,

there existed not unfrequently a right of action, or the

liberty of proceeding in the courts of law either to re-

cover pecuniary damages for the infliction of a wrong

or the nonperformance of a contract, or else to procure

Chose in ac- the payment of money due. Such a right was called,
*''*°'

in the Norman French of our early lawyers, a chose or

thing in action, whilst moveable goods were denominated

choses in possession. Choses in action, though valuable

rights, had not in early times the ordinary incident of

property, namely, the capability of being transferred;

for, to permit a transfer of such a right was, in the

simplicity of the times, thought to be too great an

encouragement to litigation {i) ; and the attempt to make
Maintenance, sucli a transfer involved the guilt of mainte7iance or the

maintaining of another person in his suit. It was im-

possible, however, that this simple state of things should

(/<) Stats. 17 iSr 18 Vict. c. VIS, (») 10 Rep. 48 a.

s. 78; 19 &: 20 Vict. c. 97, s. 2.
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long continue. Within the class of choses in action was

comprised a right of growing importance, namely, that

of suing for money due, which right is all that consti-

tutes a debt. That a debt should be incapable of transfer A debt.

was obviously highly inconvenient in commercial trans-

actions ; and in early times the custom of merchants

rendered debts secured by bills of exchange assignable

by indorsement and delivery of the bills. But choses

in action, not so secured, could only be sued for by the

original creditor, or the person who first had the right of

action. In process of time, however, an indirect method

of assignment was discovered, the assignee being em-

powered to sue in the name of the assignor ; and in the

reign of Henry VII. it was determined that "a chose

in action may be assigned over for lawful cause as a just

debt, but not for maintenance, and that where a man is

indebted to me in £20, and another owes him £20 by

bond, he may assign this bond and debt to me in satis-

faction, and I may justify for suing it in the name of the

other at my own costs (j)." Choses in action, having

now become assignable, became an important kind of

personal property ; and their importance was increased

by an act of the following reign (A), whereby the taking

of interest for money, which had previously been un-

lawful, was rendered legal to a limited extent. Loans

and mortgages soon became common, forming a kind of

incorporeal personal property unknown to the ancient

law. In the reign of Queen Anne, promissory notes

were rendered, by act of parliament, assignable by in-

dorsement and delivery in the same manner as inland

bills of exchange (Z). But other choses in action con-

tinue to this day assignable at law only by empowering

the assignee to sue in the name of the assignor.

(i) Bro. Abr. tit. Chose in Ac- (/) Stat. 3 & 4 Anne, c. 9, made

tion, pi. 3, 15 Hen. VII. 2. perpetual by stat. 7 Anne, c. 25,

(/f) Stat. 37 Hen. VIII. c. 9. s. 3.
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Equitable
choses in ac-

tion.

Ill addition to the mass of incorporeal personal pro-

perty, which now exists in the form of choses in action

recoverable by action at law, there exist also equitable

choses in action, or rights to be enforced by suit in

equity ; of these a pecuniary legacy is a familiar instance,

for which, if the executor withhold payment, the legatee

can maintain no action at law (m), but must bring a suit

in equity. This kind of chose in action may be assigned

directly from one person to another, and the assignee

may sue in equity in his own name. For equity, being

of more modern origin than the common law, is guided

in its practice by rules more adapted to the exigencies

of modern society.

Funds, shares,

&c.

In modern times also several species of property have

sprung up which were unknown to the common law.

The funds now afford an investment, of which our fore-

fathers were happily ignorant, whilst canal and railway

shares, and other shares in joint stock companies, and

patents and copyrights, are evidently modern sources of

wealth. These kinds of property are all of a personal

nature, many of them having been made so by the acts

of parliament, under the authority of which they have

originated. For want of a better classification, these

subjects of personal property are now usually spoken of

as choses in action. They are, in fact, personal property

of an incorporeal nature, and a recurrence to the history

of their classification amongst choses in action will, as

we shall hereafter see, help to explain some of their

pecuharities.

(m) Deeks v. Strult, 5 T. Rep.

690; Brailhwaite \. Skinner, 5 Mec.

& Wels. 313. Legacies under fifty

pounds may now be recovered in

the county courts, under tlie acts

for the more easy recovery of small

debts and demands in England,

unless the validity of the bequest

be disputed. Stats. 9 & 10 Vict

c. 95, ss. 58, 65; 13 & 14 Vict,

c. 61 ; 19 & 20 Vict. c. 108.
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Such is a general outline of the subjects of modern How personal

personal property. They are distinguished from real
^•o°n'r'eal.'^

'

property by being unaffected by the feudal rules of

tenure, by being alienable by methods altogether dif-

ferent, by passing in the first instance to the executors,

when bequeathed by will, and by devolving, on their

owner's intestacy, not on his heir, but on an adminis-

trator appointed formerly by the Ecclesiastical Court,

but now by the Court of Probate, by whom they are

distributed amongst the next of kin of the deceased.

On the first of these characteristics, however, mainly

depends the nature of the property which exists in

things personal. The first lesson to be learned on the

nature of real property is this— that of such property

there can be no such thing as an absolute ownership
;

the utmost that can be held or enjoyed in real property Real property-

is an estate (?2). There may be an estate for life, or an ^'^ y^^^ es.

estate tail, or an estate in fee simple ; but, according to

the law of England, there cannot exist over landed pro-

perty any absolute and independent dominion. All the

land in the kingdom is the subject of tenure ; and if the

estate is not holden of any subject, at any rate it must

be held of the crown. With regard to personal property. Personal pro-

hovvever, the primary rule is precisely the reverse. Such
fJct' of abs^olute

property is essentially the subject of absolute ownership, ownership.

and cannot be held for any estate. It is true that the

phrase personal estate is frequently used as synonymous

with personal property ; but this general use of the term

estate should not mislead the student into the supposition

that there can be any such thing as an estate in per-

sonalty properly so called. The rule that no estate can

subsist in personal property would seem to have origi-

nated in the nature of such property in early times.

Goods and chattels of a personal kind, in other words,

moveable articles, then formed, as we have seen, the

(n) Principles of the Law of Real Property, 16.
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whole of a man's personal estate. And such articles, it

is evident, may be the subjects of absolute ownership,

and have not those enduring qualities which would ren-

der them fit to be holden by any kind of feudal tenure.

As personal property increased in value and variety,

many kinds of property of a more permanent nature

became, as we have seen, comprised within the class of

personal, such as leases for years, of whatever length,

and Consolidated Bank Annuities. But the rule that

there can be no estate in chattels, the reason of which

was properly applicable only to moveable goods, still

continues to be applied generally to all sorts of personal

property, both corporeal and incorporeal. The conse-

quences of this rule, as we shall hereafter see, are curious

and important. But in the first place it will be proper

to consider the laws respecting those moveable chattels,

or choses in possession, which constitute the most ancient

and simple class of personal property ; the class, how-

ever, which has given to the rest many of the rules for

regulating their disposition.
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PART I.

OF CHOSES IN POSSESSION.

CHAPTER I.

OF CHATTELS WHICH DESCEND TO THE HEIR.

Choses in possession are moveable goods, such as plate,

furniture, farming stock, both live and dead, locomotive

engines and ships. These, as has been before remarked,

are essentially the subjects of absolute ownership, and

cannot be held by estates ; they are alienable by methods

altogether different from those employed for the convey-

ance of landed property, and they devolve in the first

instance on the executor of the will of their owner, or on

the administrator of his effects, if he should die intestate.

There are, however, some kinds of choses in possession Exceptions to

which form exceptions to the general rule : these consist ,

§^*^"^''^'

i o
^

rule.

of certain chattels so closely connected with land that

they partake of its nature, pass along with it, whenever

it is disposed of, and descend along with it, when un-

disposed of, to the heir of the deceased owner. The

chattels which thus form exceptions are the subject of

the present chapter: they consist principally of title

deeds, heir-looms, fixtures, chattels vegetable, and animals

fercB natura. Of each in their order.

Title deeds, though moveable articles, are not strictly Title deeds

speaking; chattels. They have been called the sinews of ^' '^^ ^ »IS J Conveyance ot

the land (a), and are so closely connected with it that the lands.

they will pass, on a conveyance of the land, without

(a) Co. Litt. 6 a.
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being expressly mentioned : the property in the deeds

passes out of the vendor to the purchaser simply by the

grant of the laud itself (Z>). In like manner a devise of

lands by will entitles the devisee to the possession of the

deeds; and if a tenant in fee simple should die intestate,

the title deeds of his lands will descend along with them

to his heir at law (c). In former times, when warranty

was usually made on the conveyance of lands (c^), the

rule was that the feoffor should retain all deeds contain-

ing: warranties made to himself or to those through whom
he claimed, and also all such deeds as were material for

the maintenance of the title to the land (e). But if the

feoffment was made without any warranty, the feoffee

was entitled to the whole of the deeds ; for the feoffor

could receive no benefit by keeping them, nor sustain

any damage by delivering them(/). Warranties have

now fallen into disuse ; but the principle of the rule

above stated still applies when the grantor has any other

lands to which the deeds relate, or retains any legal

interest in the lands conveyed ; for in either of these

cases he has still a right to retain the deeds {g). And if

the grantor should retain merely an equitable right to

redeem the lands, as in the case of a mortgage in fee

simple, it has been said that this equitable right is a

sufficient interest in the lands to authorize him to with-

hold the deeds, unless they are expressly granted to the

mortgagee {h). It is very questionable, however, whe-

ther a leg-al riaht ouo;ht to be attached to an interest

(6) Harrington V. Price, 3 Barn. 5th ed,

& Adol. 170; Philips V. Robinson, (e) Buckhurst's case, 1 Rep. 1 b.

4 Bing. 106; S. C. 12 Moore, 308. (/) 1 Rep. 1 a.

(<?) Wentworth's Office of an {g) Bro. Abr. tit. Charters de

Executor, 14th ed. 153; Williams Terre, pi. 53; Yea v. Field, 2 T.

on Executors, pt. 2, book 2, c. 3, Rep. 708 ; see however Sudg.

s. 3. Vend. & Pur. 367, 13th ed. ; 2

(rf ) See Principles of tlie Law Prest Conv. 466.

of Real Property, 344, 1st ed. ;
{h) Davies v. Vernon, 6 Q. B.

346, 2nd ed. ; 365, 4th ed. ; 376, 443, 447.
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merely equitable. And the doctrine last mentioned is

opposed by more recent decisions in another com't (i).

If a conveyance of lands should be made by way of When the con-

use, thus, if lands should be granted to A. and his heirs, wly^of use.
^

to the use of B. and his heirs, it is said that the title

deeds of the land will belong to A., the grantee; because,

although the Statute of Uses (J) conveys the legal estate

in the lands from A. to B., it does not affect the title

deeds, which must consequently still remain vested in

A.{k). But this doctrine has been justly questioned, on

the ground that the legislative conveyance from A. to B.,

effected by the Statute of Uses, ought to be at least as

powerful as the common law conveyance of the lands to

A. ; and if the latter conveyance can carry with it the

deeds relating to the land, the former conveyance should

be considered as powerful enough to do the same (l).

The tenant of an estate in fee simple in lands pos-

sesses the highest interest which the law of England

allows to any subject ; and such a tenant possesses also

an absolute property in the title deeds, which he may
destroy at his pleasure, or sell for the value of the parch-

ment (m). But if the lands to which deeds relate should When the

be settled on any person for life or in tail, a qualified
^^J^

^ ^^^ ^^'"

ownership will arise with respect to the deeds, different

in its nature from that simple property which is usually

held in chattels personal. As the lands are now held

for a limited estate, so a limited interest in the deeds

belongs to the tenant. The tenant for life or in tail,

when in possession of the lands, being the freeholder for

the time being, is entitled also to the possession of the

(i) Goode v. Burton, 1 Exch. 5th ed. 117.

Rep. 189; Neu-tonv.Beck.SH.Si. (l) Sudg. Vend. & Pur. 366,

N. 220. 13th ed. ; Co. Litt. 6 a, n. (4).

(j) 27 Hen. VIII. c. 10. {m) Cro. Eliz. 496.

{k) 1 Sand. Uses, 4th ed. 119;
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deeds (n) ; whereas the tenant for a mere term of years,

of whatever length, not having the freehold or feudal

possession of the lands, has no right to deeds which re-

late to such freehold (o); although deeds relating only to

the term belong to such a tenant, and will pass, without

any express grant, to the assignee of the term(p). The

tenant for life or in tail in possession, though entitled to

the possession or custody of the deeds which relate to

the inheritance, has no right to injure or part with

them (5'): he has an interest in the title deeds corre-

spondent only to his estate in the lands ; and if he

should part with the deeds, even for a valuable con-

sideration, the remainder-man, on coming into posses-

sion of the lands, will nevertheless be entitled to the

possession of the deeds, just as if the tenant for life or in

tail had kept them in his own custody (r).

Heir-looms. Heir-looms, strictly so called, are now very seldom to

be met with. They may be defined to be such personal

chattels as go, by force of a special custom, to the heir,

along with the inheritance, and not to the executor or

administrator of the last owner (s). The owner of an

heir-loom cannot by his will bequeath the heir-loom, if

he leave the land to descend to his heir ; for in such a

case the force of the custom will prevail over the be-

quest, which, not coming into operation until after the

decease of the owner, is too late to supersede the cus-

tom {t). According to some authorities heir-looms con-

(n) Ford v. Peering, 1 Ves. jun. ( p) Hooper v. Ramshottom, 6

76; Strode v. lilnckburne, 3 Ves. Taunt. 12.

225 ; Garner v. Ilajinijngloti, 22 (17) Bro. Abr. tit. Charters de

Bcav. 627. Terre, pi. 36. As to production

(0) Churchill v. Small, 8 Ves. see Davis v. Earl of Di/sart, 20

323 ; Harper v. Faulder, 4 Mad. Beav. 405.

129, 138; Wiseman v. IVestland, 1 (r) Davies v. Vernon, 6 Q. B.

You. & Jarv. 117 ; Hotham v. Sn. 443.

merville, 5 Beav. 360. (*) See Co. Litt. 18 b.

(0 Ibid. 185 b.
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sist only of bulky articles, such as tables and benches

fixed to the freehold (ic) : but such articles would more

properly fall within the class of fixtures, of which we
shall next speak. The ancient jewels of the crown are down jewels,

heir-looms (v). And if a nobleman, knight or esquire be

buried in a church, and his coat armour or other ensigns Coat armour,

of honor belonging to his degree be set up, or if a tomb- Tombstone,

stone be erected to his memory, his heirs may maintain

an action against any person who may take or deface

them (x). The boxes in which the title deeds of land Dtcd boxes,

are kept are also in the nature of heir-looms, and will

belong to the heir or devisee of the lands; for such

boxes " have their very creation to be the houses or

habitations of deeds" (y) ; and accordingly a chest made
for other uses will belong to the executor or adminis-

trator of the deceased, although title deeds should hap-

pen to be found in it. In popular language the term Popular use

" heir-loom" is generally applied to plate, pictures or °f
'']^ !"""

„

articles of property which have been assigned by deed

of settlement or bequeathed by will to trustees, in trust

to permit the same to be used and enjoyed by the per-

sons for the time being in possession, under the settle-

ment or will, of the mansion-house in which the articles

may be placed. Of this kind of settlement more will be

said hereafter.

Fixtures are such moveable articles or chattels per- Fixtures.

sonal as are fixed to the ground or soil, either directly,

or indirectly by being attached to a house or other

building. The ancient common law, regarding land as

of far more consequence than any chattel which could

be fixed to it, always considered everything attached

to the land as part of the land itself,—the maxim being

(?/) Spelman's Glossary, voce (a) Co. Litt. 18 b.

Heir- Loom. See Williams on {y) Wentvvorth's Office of an

Executors, pt. 2, bk. 2, ch. 2, s. 3. Executor, 157, 14th ed.

(i.) Co. Litt. 18 b.
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quicquid plantatur solo, solo cedit {z). Hence it followed

that houses themselves, which consist of aiigregates of

chattels personal (namely, timber and bricks) fixed to

the land, were regarded as land, and passed by a con-

veyance of the land without the necessity of express

mention ; and this is the case at the present day {a). So

now, a conveyance of a house or other building, whether

absolutely or by way of mortgage, will comprise all

ordinary fixtures, such as stoves, grates, shelves, locks

&c. without any express mention [h), unless an intention

to withhold the fixtures can be gathered from the con-

text (c). So on the decease of a tenant in fee simple,

the devisee of a house, or the heir at law in case of in-

testacy, will be entitled generally to the fixtures set up

in it {d). The ancient rule respecting fixtures has been

greatly relaxed in favour of tenants for terms of years,

who are now permitted to remove articles set up by them

for the purposes of trade or of ornament or domestic

convenience (e), provided they remove them before the

expiration of their tenancy (/). But the old rule still pre-

vails with regard to agricultural fixtures, which, though

set up by the tenant, become, by being fixed to the soil,

New act. the property of the landlord ig) ; unless they are put up

with the consent in writing of the landlord for the time

being, in which case it is provided by a recent act {h)

that they shall be the property of the tenant, and shall

(») See 4 Rep. 61a; 1 Lord v. Fraser, 2 Kay & John. 536;

Raymond, 738 ; Mackintosh v. Williams v. Evans, 23 Beav. 239.

Trotter, 3 Mee. & Wels. IS*, 186; (c) Hare v. Norton, 5 Barn. &
Williams on Executors, pL 2, bk. Adol. 715.

2, ch. 3, s. 2. (d) Shep. Touch. 470.

(a) See Principles of the Law (e) Grymes v. Boweren, G Bing.

of Real Property, 13. 437.

(b) Colegrave v. Dias Santos, 2 (/) Lyde v. Russell, 1 Barn. &
Barn. & Cress. 76 ; S. C. 3 Dowl. Adol. 394 ; Leader v. Ilomewood,

& Ry. 255 ; Longstaffv. Meagoe, 2 5 C. B., N. S. 546.

Ad. &. Ell. 167 ; Hitchman v. ff'allon, (g) Elwes v. Maw, 3 East, 38.

4 Mee.& Wels.409; Ex parte Bar- (b) Stat. 14 & 15 Vict. c. 25,

clay. 5 De G., M. & G. 403 ; Mather s. 3.
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be removable by him on giving to the landlord or his

agent one month's previous notice in writing of his in-

tention so to do, subject to the landlord's right to pur-

chase the same by valuation in the manner provided by

the act. This act extends to farm buildings either

detached or otherwise, and to engines and machinery,

either for agricultural purposes or for the purposes of trade

and agriculture, although built in or permanently fixed

to the soil, so as the tenant making any such removal

do not in anywise injure the land or buildings belonging

to the landlord, or otherwise do put the same in like

plight and condition, or as good phght and condition,

as the same were in before the erection of anything so

removed. A relaxation of the old rule has also been

made in favour of the executors of a tenant for life, who
appear to be allowed to remove fixtures set up by their

testator for the purposes of trade or of ornament or

domestic convenience (i). But the rule of the common
law still retains much of its force as between the devisee

or heir of a tenant in fee simple and his executor or

administrator. Thus a tenant for years may I'emove

ornamental chimney-pieces set up by him during his

tenancy
(j) ; but if erected by a tenant in fee simple,

they will pass with the house to the devisee or heir (A).

So machinery employed in carrying on iron works or

colheries may be removed by a lessee for years, if erected

by him ; but if erected by a tenant in fee simple, such

machinery, even though removable without injury to the

freehold, will belong to the heir or the devisee of the

land (/). However it seems that pier glasses, fixed by

nails, and not let into panels, and hangings fastened up

for ornament, will now belong to the executor or ad-

{/) Lawton v. Lawtoii, 3 Atk. 14'. {k) Dudley v. JVarde, Amb. 113.

(j) Bishop V. Elliot, Ex. Ch. 1 (;) Fisher v. Dijcoii, 12 CI. &
Jur. N. S. 962 ; 24 Law J. Exch. Fin. 312.

229; 11 Ex. Rep. 113.
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niinistrator of a tenant in fee simple as part of his per-

sonal estate {m).

When lixtiues Where fixtures are demised to a tenant along with the

house, mill or other building- in which they may happen

to be, the property in the fixtures still remains in the

landlord, subject to the tenant's right to the possession

and use of them during his term(w) ; and if they should

be severed from the building by the tenant or any other

person, or should be separated by accident, the landlord

will acquire an immediate right to the possession of

them (o). In this respect they are subject to the same

rules as timber, which, as we shall see, is equally a part

of the inheritance until severed, and when cut becomes

the personal property of the owner of the fee. Fixtures,

which would descend with the house or building to the

heir of the owner of the fee on intestacy, are not in fact

his goods and chattels properly so called (p).

Chattels ve- Chattels vegetable consist, as their name imports, of

^^ ^ ^* moveable articles of a vegetable origin, such as timber,

underwood, corn and fruit. All these articles, so long

as they remain unsevered from the land, are for many
purposes considered as part of it; and they will pass

by a conveyance or devise of the land without express

mention ((7). If, however, the trees should be expressly

excepted out of the conveyance, they will remain the

personal property of the grantor, altliough severed only

in contemplation of law (r) ; and in like manner the trees

alone may be granted by a tenant in fee simjile, and will

then form the personal property of the grantee, even

(w) Cave V. Cave, 2 Vern. 508; (o) Farranl v. TJiompson, 5 Baxa,

Squire v. Mayor, 2 Eq. Ca. Abr. & Aid. 826.

430, pi. 7 ; S. C. 2 Freem. 249. {p) IViun v. I»gilby, 5 Barn. &
(w) Boi/dell V. M-Michael, 1 Cro., Aid. 625.

Mee. & Rose. 177; Hitchman v. (7) Com. Dig. tit. liiens (H.)

Walton, 4 Mee. & Wels. 409. (r) Ilerlakenden's case, 4 Rep.

63 b.
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before they are cut down (s). But if a tenant of lands

in fee simple should die without having sold or devised

them(0, the law then draws a distinction between such

vegetable products as are the annual results of agricul-

tural labour, and such as are not. The former class are Emblements.

called by the name of emblements, and the right to reap

them belongs to the executor or administrator of the

deceased in exclusion of the heir(?/); whilst the latter

class descend to the heir along with the land. The

reason of the distinction appears to be, that as annual

crops are mainly the result of labour incurred at the

expense of the owner's personal estate, his personal

estate ought to reap the benefit of the crop which re-

sults (x). Accordingly crops of corn, and grain of all

kinds, flax, hemp, and every thing yielding an artificial

annual profit produced by labour, belong to the executor

or administrator, as against the heir; whilst timber,

fruit trees, grass, and clover, which do not repay within

the year the labour by which they are produced, be-

long to the heir as part of the land (3/). The right to

emblements also belongs to the executor or adminis-

trator of a tenant for life {z), and to a tenant at will if

dismissed from his tenancy before harvest (a). The

claims of tenants at rack rent, whose tenancies may de-

termine by the death or cesser of the estate of tenants

for life, or for any other uncertain interest, are now pro-

vided for by a recent enactment, giving the tenants at

(s) Wentworth's Office of an Executor, 14lh ed. 147.

Executor, 14th ed. 148; Williams (y) See Graves v. Weld, 5 Barn,

on Executors, pt. 2, bk. 2, ch. 2, & Adol. 105 ; S. C. 2 Nev. & Man.

sect. 2. 725.

(t) As to a devisee, see Rudge («) Principles of the Law of

V. Winnall, 12 Beav. 357 ; Cooper Real Property, 24, 2nded., 25, Sri

V. Woolfit, 2 Hurl. & Norm. 122. & 4th eds., 27, 5th ed.

(m) Com. Dig. til. Biens (G). (a) Ibid. p. 310, 2nd ed., 325,

{x) Wentworth's Office of an 4th ed. ; 336, 5th ed.

W.P.P. c
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rack rent a right to continue to hold until the expiration

of the current year of" their tenancy (&).

When lands

are let for

years or life,

When lands are let to a tenant for years or for life, if

no exception is made of the timber, the property in the

timber will still remain in the owner of the inheritance,

subject to the tenant's right to have the mast and fruit

growing upon it, and the loppings for fuel, and the bene-

fit of the shade for his cuttle (c). Accordingly all fruit

which may be plucked, or bushes or trees, not being

timber, which may be cut or blown down, will belong

to the tenant {d) ; but timber trees, which may be cut

or blown down, will immediately become the property of

the owner of the first estate of inheritance in the land.

Timber trees, whether in fee simple or in tail (e). Timber trees are

oak, ash, and elm in all places ; and in some particular

parts of the country, by local custom, where other trees

are generally used for building, they are for that reason

considered as timber (f). But if the tenant should be

a tenant icithout impeachment of waste {sine impetitione

vasti), timber cut down by him in a husband Hke manner

will become his own property when actually severed (g),

but not before (/i); for the words " without impeachment

of waste" imply a release of all demands in respect of

any waste which may be committed (i). If, however,

the words should be merely without being impleadedfor

waste, the property in the trees when cut would still

Tenant with-

out impeach-
ment of waste.

(b) Stat 14 & 15 Vict. c. 25,

s. 1. See Principles of the Law
of Real Property, p. 25, 3rd & 4th

eds., 27, 5th ed.

(c) Lilford's case, 11 Rep. 48 b.

(rf) Channon v. Patch, 5 Barn. &
Cress. 897; S. C. 8 Dow. & Ry.

651 ; Berriman v. Peacock, 9 Bing.

384; S. C. 2 Moo. & Scott, 524;
Pidgley v. Rawlhig, 2 Coll. 275.

(e) Herlakenden's case, 4 Rep.

63 a ; Whitfield v. Bewitt, 2 P.Wms.

240 ; 3 P. Wms. 2G8 ; Lushington v.

Boldero, 15 Beav. 1.

(/) 2 Black. Com. 281.

(g) Lewis Bowles' case, 11 Rep.

82 b. See Principles of the Law
of Real Property, 23, 2nd ed ; 24,

3rd & 4th eds., 25, 5th ed.

(/i) Cholmeley v. Paxton, 3 Bing.

207; 10 Barn. & Cress. 564.

(j) 11 Rep. 82 b.
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remain in the landlord, and the action only would be

discharged, which he might otherwise have maintained

against the tenant for the waste committed by the act of

felling the timber (A).

Animaiis fei'CB nalurcB, or wild animals, including game. Animals /er«

are exceptions from the rules which relate to other move-

ables, on the ground that until they are caught there is

no property in them. If therefore the owner of land in

fee simple should die, the game on his land, or the fish

in any river or pond upon the land, will not belong to his

executor or administrator (/). And if a man should have

a park or warren, he has no true property in the deer,

conies, pheasants, or partridges; but they belong to him

only " ratione privileyii for his game and pleasure so

long as they remain in the privileged place (wz)." But a

property in wild animals may be obtained by reclaiming

or catching them {propter industriam), or by reason of

their being unable to get away {propter impotentiam){n).

Thus deer, even though in a legal park, may be so tame

and reclaimed as to pass to the executors of the owner

of the park on his decease (o) ; so rabits in a hutch, fish

in a box, and young pigeons in a dove house, unable to

fly, will belong to the executor or administrator of the

owner, and not to his heir. It appears to have been Hawks and

formerly thought that hawks and hounds were not sub-

jects of personal property, but would descend with the

lands to the heir; but this opinion is not now law.

" For," observes the author of the Office of an Execu-

tor {p), " although they be for the most part but things

{k) Walter Idle's case, 11 Rep. Williams on Executors, pt. 2, bk.

83 a. 2, ch. 2, sec. 1.

{I) Co. Litt. 8 a ; The case of (o) Morgan v. The Earl of Aber-

Swans, 7 Rep. 17 b. gavenny, 8 C. B. 768.

(m) 7 Rep. 17b; Year Book, {p) Wentworth's Office of an

4 Hen. VI. 55 b, 56 a ; F. N. B. Executor, 143, 14th ed. The au-

87, n. (a). thor of this work is supposed to

(n) 2 Black. Com. 391, 394; have been Mr. Justice Doddridge.

c2
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of pleasure, tliat hinderelh not but they may be valuable

as well as instruments of music, both tending' to delight

and exhilarate the spirits ; a cry of hounds hath to my
sense more spirit and vivacity than any other music."

Hi^httokill The occupier of land for the time being has now the
ami t.ikc game. g^|g j-jgh^ ^f killing and taking the game upon the land,

unless such right be reserved to the landlord or any

other person ((7). Where the landlord has reserved to

himself the right of kilHng game, he may authorize any

person or persons, who shall have obtained certificates,

to enter upon the land for the purpose of pursuing and

killing game thereon (r). And the lord of any manor

or reputed manor has the right to pursue and kill the

game upon the wastes or commons within the manor,

and to authorize any other person or persons, who shall

have obtained certificates, to enter upon such wastes or

commons for the same purpose {s).

Property in When game or other wild animals were killed on any
game.

X^iwdi by any other person than the rightful owner, the

law, with respect to the property in the game, was for-

merly as follows : If a man started any game within his

own grounds and followed it into another's, and killed

it there, the property remained in himself. And so if a

stranger started game in one man's chase or free warren,

and hunted it into another liberty, the property con-

tinued in the owner of the chase or warren ; this property

arising from privilege, and not being changed by the act

of a mere stranger. Or if a man started game on an-

other's private grounds, and killed it there, the property

belonged to liiui on whose ground it was killed. Whereas,

if after being started there, it was killed in the grounds

of a third person, the property belonged not to the owner

(?) Stat. 1 & 2 Will. IV. c. 32. (r) Stat. 1 & 2 Will. IV. c. 32,

See as to hares, stat. 1 1 & 12 Vict. s. 11.

c. 29. {s) Sect. 10.
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of the first ground, because the property was local ; nor

yet to the owner of the second, because it was not started

in his soil ; but it vested in the person who started and

killed it, though guilty of a trespass against both the

owners (t). And this appears to be still the law with

respect to wild animals which are not game. But with

respect to game, an alteration appears to have been

made by the last Game Act{u), which seems to vest the

property in game killed on any land by strangers, in the

person having the right to kill and take the game upon

the land (x).

(t) 2 Bl. Com. 419 ; Churchward (u) Stat. 1 & 2 Will. IV. c. 32.

V. Studdy, 14 East, 249. (.r) Sect. 36.
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CHAPTER II.

OF TROVER, BAILMENT AND LIEN,

Having now considered those moveable articles of pro-

perty which form exceptions to the rules by which

chattels personal are in general governed, let us proceed

to notice some circumstances in which chattels personal

may be placed, so as to form not real but apparent

exceptions to the primary rule already noticed (a), that

personal property is essentially the subject of absolute

ownership, and cannot be held for any estate. The pro-

perty in goods can only belong to, or be vested in, one

person at one time : in this respect it resembles the seisin

or feudal possession of lands {h). Lands however may
be so conveyed that several persons may possess in them,

at the same time, several distinct vested estates of free-

hold, one of them being in possession, and the others

in remainder, or the last perhaps being in reversion (c).

But the law knows no such thing as a remainder or

Property in reversion of a chattel. It recognizes only the simple
goods. property in goods, coupled or not with the right of im-

mediate possession. This simple principle of law, if

carefully borne in mind, will serve to explain many points

which would otherwise appear difficult or even contra-

dictory. It must be remembered, however, that it does

not strictly apply to the moveable articles noticed in our

first chapter, which, from their connexion with the land,

are often governed by the principles of real, rather than

those of personal property.

(a) Ante, p. 7. 3rd & 4th eds. ; 121, 122, 5th ed.

{!>) See Principles of tlic Law of (c) Ibid. p. 198, 2nd ed, ; 206,

Real Property, HI, 2nd ed. ; 116, 4th ed.; 215, 5th ed.



OF TROVER, BAILMENT AXD LIEN. 23

1. When the property in goods is coupled with the

possession of them, the ownership is of course complete.

This is the common and usual case of the ownership of

chattels personal : the owner knows that the goods are

his own, and in his own possession, and that is sufficient

for him. Circumstances may, however, arise to change

this state of things. An article may be lost. In this Where an arti-

case the owner still retains his property in the thing, but '^ ^^^ °^

'

he has lost the possession of it. The property, however,

which still remains in him, entitles him to the possession

of the article, whenever he can meet with it ; or, in legal

phraseology, the property drawls with it the right of pos-

session (c?). If therefore another person should find the

article lost, he will have no right to convert it to his own
use, if he has any means of knowing to whom it be-

longed, but must on demand deliver it up to the rightful

owner, in whom the property is already vested. If he

should refuse to do so, such refusal will argue that he

claims it as his own, and will accordingly be evidence of

a conversion of the thing to his own use (e). For the Action of

, ,1 •,. T -f. 11 trover and con-
wrong or trespass thus committed, a specific remedy has version.

been provided by the law, in the shape of an action of

trover and conversion, or more shortly an action of trover,

wdiich is one of those actions comprised within the tech-

nical class of trespass on the case. The word trover is

from the French trouver, to find ; and the word con-

version is added, from the- conversion of the goods to the

use of the defendant being the gist of the action thus

brought against him. That the defendant should have

found the article lost is not his fault, but his conversion

of it to his own use is a trespass, and renders him liable

to the action we are now considering. This action ac-

cordingly is now constantly brought to recover damages

for withholding the possession of goods whenever they

(rf) 2 Wms. Sannders, 47 a. Hob. 187; Bac. Abr. tit. Trover

(c) Ibid. 47 e ; Agar v. Lisle, (B).
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have been wrongfully converted by the defendant to his

own use without regard to the means, whether by find-

ing or otherwise, by which the defendant may have

become possessed (/). This action can be maintained

only when the plaintiff has been in possession of the

goods (^), or has such a property in them as draws to it

the right to the possession. If the goods have been

wrongfully converted by the defendant to his own use,

the plaintiff will succeed, if he should prove either way

his own right to the immediate possession of the

goods (//) ; if he should not prove such right, he will

fail (i). The property in the goods is that which most

usually draws to it the right of possession ; and the right

to maintain an action of trover is therefore often said to

depend on the plaintift's property in the goods ; the right

of immediate possession is also sometimes called itself a

special kind of property (A); but these expressions should

not mislead the student. The action of trover tries

only the right to the immediate possession, which, as we
shall now see, may exist apart from the 'property in the

goods.

If the finder For let US suppose that the finder of the article lost,

should be de-
-yyhilst ignorant of the true owner, should have been

pnved, he may
. .

maintain wrongfully deprived of it by a third person. In this

case, the owner being absent, the finder is evidently

entitled to the possession of the thing ; and he will ac-

cordingly succeed in an action of trover brought by him

(/) 3 Black. Com. 153. 36; Stephen on Pleading, 354,

{g) Addison v. Round, 4 Ad. & 5th ed.

Ell. 799 ! S. C. 6 Nev. & Man. (/) Gordon v. Harper, 7 T. Rep.

422 ; Brooke v. Mitchell, 6 N. C. 9 ; Ferguson v. Cristall, 5 Bing.

349 J S. C. 8 Scott, 739. 305 ; Leake v. Loveday, 4 Man. &
{h) Wilbraham v. Snow, 2 Saund. Gr. 972 ; Bradley v. Copley, 1 C.

47 ; Armory v. Delamiric, 1 Str. B. 685.

505 ; Roberts v. If'yatt, 2 Taunt. (/.•) Rogers v. Kennay, 9 Q. B.

268 ; Legg v. Evans, 6 Mee. & \V. 592.

trover.
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ao'ainst the wrong-doer (l). Here the property in the

thing which was lost evidently belongs still to the original

owner ; but the right of possession is in the finder, until

the owner makes his appearance. The owner's property

then draws with it the right of possession ; and should

the finder convert the article found to his own use, he in

his turn will be liable to an action of trover in respect

of the owner's right of possession. Thus, so far as we
have already proceeded, we have found nothing more

than a simple property in goods, existing with or with-

out the right of possession. The action of trover tries

the right of possession, and may or may not determine

the property. For, strange as it may appear, there is

no action in the law of England by which the property

either in goods or lands is alone decided.

2. But the article in question, instead of being lost Bailment,

and found, may become the subject of bailment. Bail-

ment is defined by Sir William Jones, in his admirable

and classical Treatise on the Law of Bailment (w), to be

a delivery of goods in trust, on a contract expressed or

implied, that the trusts shall be duly executed, and the

goods redelivered as soon as the trust or use for which

they were bailed shall have elapsed or be performed.

The term hailment is derived from the French word

hailler, to deliver. The person who delivers the goods

is called the bailor ; the person to whom they are de-

livered the bailee. The trusts on which goods may be

delivered are various : the principal are the following.

They may merely be lent to a friend, or left in the cus-

tody of a warehouseman or wharfinger, -or they may be

entrusted to a carrier to convey to a distance, or to an

agent or factor to sell ; or they may be pawned for

{I) Armory v. Delamirie, 1 Str. Jur. 1079.

505 ; 1 Smith's Leading Cases, (w) P. 117.

151 ; Bridges v. Huwkesicorth, 15

25
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Property re-

TiKiins in the

bailor.

money lent, or let out to hire (n). In all cases of bail-

ment, however, the simple rule still holds, that the pro-

pe7'tij in goods can belong to one party only ; and when

any goods are bailed, the property still remains in the

bailor (o). The possession of the goods, however, is

evidently for the time being with the bailee. But if,

while goods are in bailment, a third person should

become possessed of them, and should wrongfully con-

vert them to his own use, the right to recover posses-

sion will in some degree depend upon the nature of the

bailment.

Simple bail-

ment.

Bailee or

bailor may
maintain
trover.

Pr.wnee or

hirer can alone

maintain
trover.

If the bailment should be what is called a simple bail-

ment, as in the four first instances above mentioned, that

is, a bailment which does not confer on the bailee a right

to exclude the bailor from possession, in such a case

either the bailee or the bailor may maintain an action of

trover against the wrong-doer (p). The bailee may main-

tain this action, because the action depends only on the

right to the possession which the bailee has by virtue of

the bailment made to him (q) ; and the bailor may also

maintain the action, because his property in the goods

draws with it the right of possession, and the bailment

is not of such a kind as to vest this right in the bailee

solely. The bailee is rather in the situation of servant

to the bailor, and the possession of the one is equivalent

in construction of law to the possession of the other.

But as it would be unjust that the wrong-doer should

pay damages twice over for his offence, the recovery of

damages by either bailee or bailor deprives the other

of his right of action (r). If, however, the bailment

should not be of the simple kind, but should confer on

(n) See Cnggs v. Bernard, 2 Ld.

Raym. 909, 912.

(o) Franklin v. Neale, 13 Mee.

& \V. 481.

{p) NichoUs v. Bastard, 2 C. M.

& R. 659 ; Manders v. Williams,

4 Exch. Rep. 339.

(q) Sutton V. Buck, 2 Taunt.

302.

{r) Bac. Abr. tit. Trover (C).
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the bailee the right to exclude the bailor from the pos-

session, here, though the projjerty in the goods still

remains in the bailor, the bailee alone can maintain an

action of trover against any person who may have taken

the goods and converted them to his own use. Thus

the pawnee or hirer of goods can alone maintain an

action of trover so long as the pawning or hiring con-

tinues (s). Here again we have the property in the

goods still vested in one person, the bailor, drawing with

it, in the case of simple bailment, the right to the pos-

session, and, in the case of other bailments, temporarily

disconnected from that right. If, however, any bailee,

whatever be the nature of his bailment, should convert

the goods bailed to him to his own use, he will by that

act have determined the bailment; the property in the

bailor will draw to it the right to immediate possession,

and the bailor may accordingly recover damages for the

act by an action of trover {t).

3. The last case requiring notice in which goods may Lien,

be in the possession of a person who has no property in

them, is the case of the existence of a lien on the goods.

A lien is the right of a person in the possession of goods

to retain them until a debt due to him has been satis-

fied (u). A lien is either particular or general. A par- Particular or

ticular lien is a right to retain the particular goods in
^^"^

respect of which the debt arises. A general lien is a

right to retain goods in respect of a general balance of

an account. The former kind of lien is favoured in law

;

but the latter, having a tendency to prefer one creditor

above another, is taken strictly (.r). A particlar lien is Particular lien,

given by the common law over goods which a person is

(s) Gordon v. Harper, 7 T. R. 9 ;
672.

Burton V. Hughes, 2 Bing. 173; {>i) 2 East, 235; 2 Rose, 357;

Ferguson v. Cristall, 5 Bing. 305 ;
Smith's Compendium of Mercan-

Pain V. Whitaker, Ry. & Moo. 99. tile Law, 534, 5th ed. ; 563, 6th ed.

(<) Cooper V. Willomatt, 1 C. B. (.i) 3 Bos. & Pul. 494'.
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Salvage.

compelled to receive ; thus carriers (?/) and innkeepers (z)

have a lien on the goods in their care ; although an inn-

keeper cannot detain his guest's person, or take his coat

off his back, to secure payment of his bill (a). A parti-

cular lien is also given by law to every person who by

his labour or skill has improved or altered an article

entrusted to his care : thus a miller has a lien on the flour

he has ground for the cost of grinding {b) ; and a ship-

wright has a lien on a ship entrusted to him to repair for

the costs of repairing it (c). So a lien may be claimed

for training a horse, because he is improved by the labour

and skill thus bestowed upon him (6?); but no lien can

arise merely for his keep (e), unless he has been kept by

an innkeeper, who is compelled to take him 'in{f). A
particular lien also arises in the case of salvage, or res-

cuing a ship or its lading from the perils of the sea or

the queen's enemies, for the trouble and risk incurred (g);

but this kind of lien has been modified by the Merchant

Shipping Act, 1854(/i), which provides for the appoint-

ment of public receivers of all wreck, into whose hands

any person, not being the owner, who finds or takes

possession of any wreck, is bound to deliver it as soon

as possible (i).

General lien. A general lien, when it does not arise by express con-

tract, or from a contract implied by the course of dealing

(y) Skinner v. Upshaw, 2 Lord & Moo. 293. See Sanderson v.

Raym. 752. Bell, 2 Cro. & Mee. 304, 311; 4

(«) Thompson v. Laccy, 3 B. & Tyr. 244, 252.

Aid. 283. (/) Johnson v. Hill, 3 Stark.

(a) Sunholf V. Alford, 3 Mee. & 1 72.

Wels. 248. {g) Hartford v. Jones, 1 Lord
{b) Ex parte Ockenden, 1 Atk. Raym. 393 ; Bar//?^ v. /)a!/, 8 East,

235. 57.

(c) Franklin v. Hosier, 4 B. & (//) Stat. 17 & 18 Vict. c. 104;

Aid. 341. ame;ided by stat. 18 & 19 Vict
{d) Bevan v. Walters, 1 Moo. & c. 91.

Mai. 236. (i) Stat. 17 & 18 Vict. c. 104,

(f ) Wallace v. Ifoodgale, 1 Ily. ss. 439, 450.
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between the parties (k), accrues in consequence of the

custom of some trade or profession; and it may be local

also, that is, confined to some particular place (/). It

obtains in many trades, such as wharfingers (m), dyers (??),

calico printers (o), factors (j9), policy brokers (5'), and

bankers (r), and perhaps also common carriers (s). So- Solicitor's lien,

licitors and attornies have also a lien on all the deeds

and documents of their clients in their possession for

their professional charges generally (t) ; but this doctrine

is to be taken in connection with the peculiar nature of

title deeds, which being the sinews of the land, follow the

seisin of it, and may therefore be held by the client only

for a limited interest. Thus, if a tenant for life should

leave the title deeds of the land in the hands of his soli-

citor, the lien of the solicitor for his professional charges

would be coextensive only with his chent's interest, and

on the client's decease the solicitor would be bound to

deliver up the deeds to the remainder-man, although his

charges might remain unpaid (m). So if the client should

be a mortgagee, the solicitor having the deeds would be

bound to deliver them to the mortgagor, on the recon-

veyance of the property, on payment to the mortgagee of

all principal and interest; for on such reconveyance the

mortgagee ceased to have any interest in the lands {x).

And in like manner if the client should be a mortgagor,

{k) Simond V. Hihherl, 1 Russ. (r) Davis v. Bowsher, 5 T. R.

& Myl. 719. 488 ; Brandao v. Burnett, 3 C. B.

{I) Holderness v. ColUnson, 7 519, 530.

Barn. & Cress. 212. (s) See Rushforth v. Hadfeld, 6

(tw) Naylor \. Mangles, ] Esp. East, 519; 7 East, 224; Aspinall

109. V. Pichford, 3 Bos. & Pul. 44, note.

{n) SavUl V. Barchard, 4 Esp. {t) Stevensonw. BlakeIock,\^\a.u.

53. See however Close v. Water- & Sel. 535 ; Ex parte Sterling, 16

house, 6 East, 523, n. Ves. 258 ; Ex parte Pemberton, 18

(o) fVeldon v. Govld, 3 Esp. 268. Ves. 282.

(p) Houghton V. Matthews, 3 {u) Dalies v. Vernon, 6 Q. B.

Bos. & Pul. 488 ; Cowell v. Simp- 443, 447.

son, 16 Ves. 280. {x) Wakefield x.Neivbon, 6 Q. B.

[q) Mun\.Shiffner,2^n%\., biz. 276.
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the solicitor would have no right to retain the deeds as

against the prior claim of the mortgagee (y) : and if the

client should be a trustee, the deeds must be given up for

the purposes of the trust (z). This lien also extends only

to charges strictly professional (a), and to documents in

the possession of the attorney or solicitor in his profes-

sional character (6) ; but it has been held that such lien

is assignable, together with the debt and documents, to

a third person not a solicitor or attorney (c). A mere

certificated conveyancer has no general lien on the docu-

ments in his hands ((/).

Property of

goods subject

to iieii is in

the owner.

How lien is

lost.

Lien, then, of whatever kind, is merely a right to re-

tain the possession of the goods. This right of posses-

sion enables the person who has been in possession by

virtue of the lien to maintain an action of trover for the

goods (e) ; but the propei'ty in the goods still remains

with the owner; and if the person having the lien should

give up the possession of the goods, his lien will be

lost(/); the owner's property in them will draw to it

the right of possession, and enable him to maintain an

action of trover (^). And if the person having the lien

should take a security for his debt, payable at a distant

day, his lien would on that account be lost, as it would

be unreasonable that he should detain the goods till

such future time of payment (A) ; and in this case also

( y) Smith v. Chichester, 2 Dr. &
War. 393; Blunden v. Desart, id.

405 ; Pellij V. Wathen, 7 Hare, 351 j

1 De Gex, Mac. & Gonl. 1(J.

(j) Baker v. Henderson, 4 Sim.

27.

(a) The King v. Sankey, 5 Ad. &
Ell. 423 ; Worrall v. Johnson, 2

Jac. & Walk. 218.

{b) Champernown v. Scott, 6

Madd. 93 ; Batch v. Symes, T. &
Russ. 87.

(c) Bull \. Faulkner, 2 De G. &
S. 772, sed qu.

(d ) Hollis V. Claridge, 4 Taunt.

807 ; Sttadman v. Hockley, 15 Mee.

& Wels. 553.

(e) Legg V. Evans, 6 Mee. &
Wels. 36.

( / ) Kruges v. Wilcox, Arab.

254.

{g) Sweet V. Pym, 1 East, 4.

{h) Cotuell V. Simpson, 16 Ves.

275.
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an action of trover may be maintained by the owner of

the goods, by virtue of the right of possession now ac-

crued to him in respect of his property (i).

In all the above cases of finding of goods, bailment

and lien, it appears clear, therefore, that the property in

the goods is still simply vested in one party only, al-

though the right to their immediate possession may be

in another party, and the actual possession possibly in a

tb'Vd

(0 Hewison v. Guthrie, 2 New Cas. 756, 759.
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CHAPTER III.

OF THE ALIENATION OF CIIOSES IN POSSESSION.

Choses in possession have always been freely alienable

from one person to another. The feudal principles of

tenure, which in ancient times opposed the alienation of

landed estates, could have no application to the then in-

significant subjects of personal property; although the

full right of testamentary disposition was not, as we shall

A grant can- hereafter see, enjoyed in early times. But, though the

that in which pi'operty in personal chattels may be freely aliened, it is

a man has no impossible for a man to make a valid grant in law of

tential pro- that in which he has no actual or potential property, but
perty. which he only expects to have. A person who has an

interest in land may grant all the fruit which may grow

upon it hereafter (a). So a grant of the next year's wool

of all the sheep which a man now has is valid, because

he has a potential property in such wool (&). But a grant

of the wool of all the sheep which a man ever shall have

is void (c). And in the same manner the assignment of

a man's stock in trade passes only such articles as are

his property at the time he executes such assignment,

and will not comprise any other articles which he may

afterwards purchase (d) ; not even if the instrument of

assignment should purport to convey all goods which

should at any time thereafter be in or upon his dwelling-

house (c). The property in goods to be hereafter ac-

(a) Grantham v. Hawley, Hob. {d ) Tapfield v. Hillman, 6 Man.

132; Petch v. Tutin, 15 Mee. & & Gr. 245; S. C. C Scott, N. R.

"VVels. no. 967.

(i) Per Pollock, C. B., 15 Mee. (e) Lunn v. Thurntov, 1 C. B.

& Wels. 116. 379 ; Gale v. Burnell, 7 Q. B. 850.

(c) Com. Dig. tit. Grant (D).
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quired may however be effectually passed by giving a

licence to seize them (/).

The manner in which the alienation of personal chat-

tels is effected, is in many respects essentially different

from the modes of conveying real estate. In ancient

times, indeed, there was more similarity than there is at

present. The conveyance of land was then usually made Ancient mode

by feoffment, with livery of seisin, which was nothing
real°pVo^perty.

more than a simple gift of an estate in the land, accom-

panied by delivery of possession {g). This gift might

then have been made by mere word of mouth Qi) ; but

the Statute of Frauds (i) made writing necessary ; and

now every conveyance of landed property is required to

be by deed (j). Personal chattels, on the contrary, are Modes of alien-

still alienable by mere gift and delivery; though they sonal chattels.

may be disposed of by deed; and they are also assign-

able by sale, in a manner totally different from the con-

veyance requisite on the transfer of real estate. Each

of these three modes of conveyance deserves a separate

notice.

1. And first, personal chattels are alienable by a mere Gift and deli-

gift of them, accompanied by delivery of possession.
^^"^^^

For this purpose no deed or writing is required, nor is it

essential that there should be a consideration for the gift.

Thus, if I give a horse to A. B., and at the same time

deliver it into his possession, this gift is complete and

irrevocable, and the property in the horse is thencefor-

ward vested in A. B. (k). But if I purport to assign

the horse, and yet retain the possession, the gift, though

(/) Congreve y. Evetts,\0'E,-x.c\\. (h) See Principles of the Law
298; Hope \. Hayley, 5 E. & B. of Real Property, 117, 2nd ed.

;

830 ; Allatt v. Carr, Exch. 6 W. R. 122, 3rd & 4th eds. ; 128, 5th ed.

578. (i) Stat. 29 Car. II. c. 3, ss. 1, 2.

(g) See Principles of the Law (j) Stat. 8&9 Vict. c. 10(3, s. 3.

of Real Property, 113, 2nd ed.

;

(k) 2 Black. Com. 411.

118, 3rd & 4th eds.; 121,5th ed.

W.P.P. D
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Trust, though
voluntary, en-
forced in

equity.

made by writing (so that it be not a deed), is absolutely

void at law(/), and equity will give no relief to the

donee (m). It may, however, be observed, that if the

donor should not attempt to part with the subject of

gift, but should declare that he keeps possession of it in

trust for the donee, equity will seize on and enforce this

trust, although voluntarily created («)• In some cases

it is not possible to make an immediate and complete

delivery of the subject of gift; and in these cases, as

near an approach as possible must be made to actual

delivery ; and if this be done, the gift will be effectual.

Thus if goods be in a warehouse, the delivery of the key

will be sufficient (o); timber may be delivered by mark-

ing it with the initials of the assignee (p), and an actual

removal is not essential to the delivery of a haystack [q).

But the delivery of a part of goods capable of actual

delivery, is not a sufficient delivery of the whole ir).

Constructive When goods are in the custody of a simple bailee,

delivery when sucli as a wharfinger or carrier, the possession of such
goods are in . ^ •

i i

the custody of bailee IS, as we have seen (s), constructively the posses-
a simple bailee,

gj^j-^ qj? ^j^g bailor; and either the bailor or bailee may
maintain an action of trover in respect of the goods.

This constructive possession of the bailor may be de-

livered by him to a third person, by making as near an

approach to actual delivery as is possible under the cir-

(/) Irons V. Smallpiece, 2 Barn.

& Aid. 551 ; Miller v. Miller, 3 P.

Wms. 356. See also Shower v.

Pilck, 4 Ex. Rep. 478.

(m) Antrobus v. Smith, 12 Ves.

39, 46 ; Edwards v. Jones, 1 My. &
Cr. 226 ; Dillon v. Coppin, 4 My.

&Cr. 647, 671.

(n) Ellison v. Ellison, 6 Ves. 656 ;

Ex parte Dubost, 18 Ves. 140, 150
;

Vandenberg v. Palmer, 4 Kay &
John. 204. The case of Scales v.

Maude, 6 Ue G., M. & G. 43, 51,

is not to be relied on.

(o) West V. Skip, 1 Ves. sen. 244;

Ryall V. Rowles, 1 Ves. sen. 362 ;

1 Atk. 171 ; Ward v. r«;ner, 2 Ves.

sen. 443.

(/j) Sloveld V. Hughes, 14 East,

308.

(17) Chaplin v. Rogers, 1 East,

190.

(r) Per Pollock, C. B., \i Mee.

& \A'uIs. 37, correcting a dictum

of Taunton, J., 2 Ad. & Ell. 73.

(«) Ante, p. 26.
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cumstances of the case. By the custom of Liverpool

the deUvery of goods in another person's warehouse is

effected by merely handing over a delivery order (t)

;

and the property in wines in the London Docks appears Dock warrant.

to pass by the indorsement and delivery of the dock

warrant («). But in the absence of a custom to the con-

trary, it would seem that there can be no legal delivery

of goods in the hands of a third person without the

consent of the warehouseman or wharfinger in whose

custody the goods are (x). When goods are at sea, the Bill of lading,

delivery of the bill of lading, after its indorsement, is a

delivery of the goods themselves ( i/) ; for it is not pos-

sible, in this case, to make any nearer approach to an

actual delivery {z).

2. The next method of alienating chattels personal is Alienation by

by deed. Every deed imports a consideration (a) ; for

it was anciently supposed, that no person would do so

solemn an act as the sealing and delivery of a deed

without some sufficient ground. The presence of this

implied consideration rendei's s deed sufficient of itself

to pass the property in goods (5). It supplies on the one

hand the want of delivery, and on the other the want

of that actual consideration which always exists in the

third and most usual mode of alienation of chattels per-

sonal, which is,

3. By sale. It is in this last and most usual method Sale.

(t) Dixon V. Yates, 5 Barn. & (ij) Mitchell v. Ede,U Ad. & Ell

Aflol. 313; and see Greaves v. 8SS ; and see stat. 18 & 19 Vict.

Hepke, 2 Barn. & Aid. 131 ; Kings- c. 1 11.

ford V. Merry, 1 Hurl. & N. 503. («) 1 Ves. sen. 362 ; 1 Atk. 171.

(«) Ex parte Davenport, Mon. & (o) Plowd. 308; 3 Burr. 1639;

Bl. 16a. 1 Fonb. Eq. 342 ; 2 Fonb. Eq. 26 ;

(x) Zwinger v. Samuria, 7 Taunt. Principles of the Law of Real Pro-

265; Lucas \. Dorrien, ibid. 278; perty, 118, 2nd ed. ; 123, 3rd &
Bnjans v. Nix, 4 Mee. & Wels. 4th eds. ; 128, 5th ed.

775, 791 ; M-Ewan v. Smith, 2 H. (&) Carr v. Burdiss, 1 C, M. & R.

of L. Cases, 309. 782, 788 ; S. C. 5 Tyrw. 309, 316.

d2
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tract for the

sale of lands,

of alienation that the contrast presents itself between the

means to be employed for the alienation of real property

Effect of a con- ^^^d chattels personal. When a contract has been en-

tered into for the sale of lands, the legal estate in such

lands still remains vested in the vendor; and it is not

transferred to the vendee until the vendoi* shall have

executed and delivered to him a proper deed of convey-

ance. In equity, it is true, that the lands belong to the

purchaser from the moment of the signature of the con-

tract; and, from the same moment, the purchase-money

belongs, in equity, to the vendor (c). But at kno the

only result of the signature of a contract for the sale of

lands is, that each party acquires a right to sue the other

for pecuniary damages, in case such contract be not per-

formed. Not so, however, the case of a contract for the

sale of chattels personal. Such a contract immediately

transfers the legal property in the goods sold from the

vendor to the vendee, without the necessity of any thing

further (f/). In order to this, it is of course necessary,

that the transaction have within itself all the legal re-

quisites for a sale ; and these requisites will accordingly

form the next subject for our consideration (e).

Contract for

sale of goods
transfers the

property.

Requisites for

the sale of

goods under
the value of

10/.

The requisites for the sale of goods partly depend

upon their value. Goods under the value of lOZ. sterling*

may now be sold in the same manner as goods of what-

ever value were anciently saleable; whereas goods of the

value of 10/. or upwards are now regulated in their sale

by an enactment contained in the Statute of Frauds if).

And first, with regard to such goods and chattels as do

not fall within this enactment, there can be no sale with-

(c) Principles of the Law of

Real Property, 133, 2nd ed. ; 137,

3rd & 4th eds. ; 143, 5th cd.

(rf) Com. Dig. til. IJiens (D. 3).

((?) In the recent cases of Thomp-

son V. Petlit t, 10 Q. B. 101, and

Florij V. Denny, 7 Ex. Rep, 581,

the property in goods was held to

pass by a mere written memoran-

dum by way of mortgage, without

any delivery ; sed qu.

if) 29 Car. II. c. 3, s. 17.
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out a tender or part payment of the money, or a tender

or part delivery of the goods, unless the contract is to be

completed at a future time. Thus if A. should agree to

pay so much for the goods, and B., the owner, should

agree to take it, and the parties should then separate

without any thing further passing, this is no sale(^).

But if A. should tender the money, or pay but a penny

of it, or B. should tender the goods, or should deliver

any, even the smallest portion, of them to A., or if the

payment or delivery or both should be postponed by

agreement till a future day, the sale will be valid, and

the property in the goods will pass at once from the

vendor to the vendee (A). If, however, any act should

remain to be done on the part of the seller previously to

the delivery of the goods, the property will not pass to

the vendee until such act shall have been done. Thus

if goods, the weight of which is unknown, are sold by

weight (i), or if a given weight or measure is sold out of

a larger quantity (J), the property will not pass to the

vendee until the price shall have been ascertained by

weighing the goods in the one case, or the goods sold

shall have been separated by weight or measure in the

other. So if an article be ordered to be manufactured,

the property in it will not vest in the person who gave

the order, until it shall, with his assent, have been ap- ^

propriated for his benefit {k).

But with regard to goods of the value of lOZ. or up- Requisites for

wards, additional requisites have been enacted by the o-oodsofthe

seventeenth section of the Statute of Frauds (Z), which value of lo/.

or upwards.

(g) 2 Bla. Com. 447; Smith's (j) Busk v. Davis, 2 Man. cSj

Mercantile Law, 461, 5th ed.

;

Selw. 397; Shcpley v. Davis, 5

488, 6th ed. Taunt. 617.

(h) Shep. Touch. 224 ; Martin- (A-) Atkinson v. Bell, 3 B. &
dah V. Smith, 1 Q. B. 389, 395. Cress. 277 ; Wilkins v. Bromhead,

(i) Hanson W.Meyer, 6 East, 614; 5 Man. & Gr. 963, 973.

Swanwick v. Sothern, 9 Ad. & Ell. {I) 29 Car. II. c. 3.

895.



38 OF CIIOSES IN POSSESSION.

provides, " that no contract for the sale of any goods,

wares and merchandizes for the price of 10/. sterhng or

upwards sliall be allowed to be good, except the buyer

shall accept part of the goods so sold, and actually re-

ceive the same, or give something in earnest to bind

the bargain, or in part of payment, or that some note or

memorandum in writing of the said bargain be made

and signed by the parties to be charged by such con-

tract, or their agents thereunto lawfully authorized."

And by a modern statute (w), this enactment ''shall

extend to all contracts for the sale of goods of the value

of 10/. sterling and upwards, notwithstanding the goods

may be intended to be delivered at some future time, or

may not at the time of such contract be actually made,

procured or provided, or fit or ready for delivery, or

some act may be requisite for the making or completing

thereof, or rendering the same fit for delivery."

The above section of the Statute of Frauds has been

interpreted by a vast number of cases decided on almost

What is an ac- every one of the phrases it contains {ii). The chief diffi-

ceptance and
(>y||.y \y^^ heexi to determine the exact meaning of the

actual receipt .' o
within the sta- acceptance of part of the goods and actual receipt of

the same, required on the part of the buyer, and to as-

certain in each particular case whether such acceptance

and actual receipt have taken place or not. The ac-

ceptance required appears not to be necessarily such as

shall preclude the purchaser from afterwards objecting

to the quality of the goods (o). Actual receipt seems,

according to a great preponderance of authority, to mean

receipt of the possessio}! of the goods, and to be merely

correlative to delivery of possession on the part of the

(m) Stat. 9 Geo. IV. c. U, s. 7. ed.

See HuadJey v. M'Laine, 10 Bing. (o) Morton v. Tihhcit, 15 Q. B.

482, 486. 428 ; linshell v. Wheeler, U Q. B.

(n) See Smith's Mercantile Law, 442 ; sed qu. and see Hunt v.Hecht,

4G8 et seq. 5ih cd. ; 495 ct seq. 6th 8 Ex. 814.

tute
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vendor {p). There must, therefore, be an actual transfer

of the article sold, or some part thereof, by the seller,

and an actual taking possession of it by the buyer {q).

The possession of a simple bailee is, however, as we

have seen (r), constructively the possession of the bailor.

If, therefore, any part of the goods be delivered to an

agent of the vendee, or to a carrier named by him, this

is a sufficient receipt by the vendee himself (5) ; and if

the goods should be in the possession of a warehouse-

man or wharfinger at the time of sale, the receipt by the

purchaser of a delivery order, provided it were coupled

with the assent of the bailee, would be a sufficient re-

ceipt of the goods within the statute (0- The whar-

finger holds the goods as the agent of the vendor, until

he has agreed with the purchaser to hold for him.

Then, and not till then, the wharfinger is the agent or

bailee of the purchaser, and the possession of such whar-

finger is that of the purchaser; and then only is there

a constructive delivery to him {u).

The requisitions of the statute, it will be observed, are The requisi-

in the alternative. Either the buyer must accept part sta"ute^avrin

of the goods sold, and actually receive the same, or- he the alternative.

must give something in earnest or in part of payment, or

some note or memorandum in writing must be signed.

The two former alternatives are left as they were before

the statute ; but the last is a new requisition, which

must be observed in the absence of either of the former.

The effect of the statute, therefore, is to abolish tender

{ p) Smith's Mercantile Law, 494,498. See however Norman \.

472, n. (g), 5th ed. ; 499, n. {m), PhUUps, 14 M. & W. 277; Coomhs

6th ed. ; Saunders v. Topp, 4 Ex. v. Bristol and Exeter Railwaij Com-
Rep. 390. pa»y, 3 H. & N. 510.

iq) Baldeij v. ParJcer, 2 B. & {t) Bentall v. Burn, 3 B. &
Cress. 37, 41. Cress. 423 ; Pearson v. Dawson, 1 E.

(r) Ante, p. 26. B. & E. 448. See ante, p. 35.

(s) Dawes V. Peck, 8 T. Rep. (u) Farina v. Home, 16 M. &
330 ; Hart v. Bush, 1 E. B. & E. W. 119, 123.
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]\Iemoranduin

in writing.

and mere words as sufficient for a sale, and to substitute

for them the more exact evidence of a note or memo-

randum in writing (t?). But as the memorandum may

be signed by an agent lawfully authorized, the bought-

and-sold notes given by a broker are a sufficient memo-

randum within the meaning of the statute {x). And it

is held that the entry of a purchaser's name by an auc-

tioneer's clerk at an auction is also sufficient to satisfy

the statute, as the clerk is, for that purpose, the autho-

rized agent of the purchaser ('?/). But one of the con-

tracting parties to a sale cannot be the agent for the

other for the purpose of signing a memorandum of the

bargain (z).

When the If the agreement is not to be performed within the

not to be per- space of one year from the making thereof, then, how-
formed within ever small be the value of the eoods, no action can be
a year. .

brought upon it, unless the agreement, or some memo-
randum or note thereof, shall be in writing, and signed

by the party to be charged therewith, or some other

person thereunto by him lawfully authorized. This is

another provision of the Statute of Frauds (a), and will

be hereafter noticed more particularly.

Although the property in goods sold passes, as we
have seen (b), from the vendor to the vendee, immedi-

ately upon the execution of a valid contract for sale, yet

the possession of the goods of course remains with the

vendor until he deliver them, which he is bound to do

when the purchaser is ready to pay the price (c), but not

(i') Every memorandum, letter

or agreement made for or relating

to the sale of any goods, wares or

merchandize, is exempt from all

stamp duty; stat. 55 Geo. Ill, c.

184, Sched., Part I. tit. Agree-

ment.

(a-) Grove v. JJlalo, 6 B. & Cress.

117.

( !/) Bird V. Boulter, 4 B. & Adol.

443.

(«) Farehrother v. Simmons, 5 B.

& Aid. 333.

(a) 29 Car. II. c. 3, s. 4.

(6) Ante, p. 36.

(c) Rawson v. Johnson, 1 East,

203.
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before (f?). And so long as the vendor retains actual or Vendor's lien.

constructive possession of the goods, he has a lien upon

them for so much of the purchase-money as may remain

unpaid (e). But when the goods are once dehvered by

the vendor out of his own actual or constructive posses-

sion, his lien is gone ; for lien in law is, as we have

seen (/"), merely a right to retain possession, and not to

recover it when given up.

Under certain circumstances, however, the vendor of

goods has a right to resume their possession, with which

he had previously parted under a contract for sale. This Stoppage in

right is called the right of stopjxige in transitu ; and it
'^'^"^^ "*

occurs when goods are consigned entirely or partly (</)

on credit from one person to another, and the consignee

becomes bankrupt or insolvent before the goods arrive.

In this event the consignor (A) has a right to direct the

captain of the ship, or other carrier, to deliver the goods

to himself or his agent instead of to the consignee, who
has thus become unable to pay for them. The right of First allowed

stoppage in transitu was first allowed and enforced only chan*cery°

by the Court of Chancery, which, in the exercise of its

equitable jurisdiction, considered that, under the circum-

stances above mentioned, it was very allowable in equity

for the consignor to get his goods again into his own
hands (i). But the right was subsequently acknowledged

by the courts of law ; and it is now constantly enforced

by them. As this right was originally of equitable origin

it cannot be expected to depend on strictly legal princi-

ples; and the doctrines of law on this particular subject

are in fact unhke its usual doctrines on other matters.

(rf ) Bloxam v. Sanders, 4 Barn. {g) Hodgson v. Loy, 7 T. R.

6 Cress. Dil. 440.

(e) Dixon v. Ya/es, 5 Barn. & (//) Bird v. Brown, 4 Ex. Rep.

Adol. 313 ; Lackington v. Atherton, 788.

7 Man. & G. 360. (i) Wiseman v. Vandeputt, 2 Vern.

(/) Ante, p. 27. 203 ; Snee v. Prescot, 1 Atk. 245.



42 OF CHOSES IN POSSESSION.

Thus it is at variance with the general principles of law

that a man should be allowed to transfer to another a

right which he has not, or that a second purchaser should

stand in a better position than his vendor (/); but the

consignee of goods mav, by indorsing the bill of lading

to a honci fide indorsee, defeat the consignor's right to

stop in transitu (k). So a delivery of goods into the

possession of a carrier appointed by the vendee is, in

construction of law, a delivery to the vendee himself,

and divests the vendor's lien for the unpaid purchase-

money (/); but until the transitus is completely ended,

or the goods come to the actual possession of the vendee,

the vendor's right to stop them in transitu may still be

exercised in the event of the bankruptcy or insolvency

of the vendee (m), unless indeed such right be defeated,

as we have said, by a bona fide indorsement of the bill

of lading. Thus, although by the sale of the goods the

property in them, involving the risk of their loss, passes

to the purchaser, and although the possession of them

be delivered to a carrier named by him, still such posses-

sion may be resumed by the vendor during the journey,

in the event of the bankruptcy or insolvency of the

vendee. As this right is a departure from legal princi-

ples on the vendor's behalf, it is allowed only in one of

the two cases of bankruptcy or insolvency, by which

latter term appears to be here meant a general inability

to pay, evidenced by stopping of payment (ji). When

(i) nixon V. Yates, 5 Barn. & AV/;/r?/ v. F/VW, 2 Esp. CIS ; JacJc-

Adol. 339. son v. Nichol, 5 New Cases, 508
;

(/.) Lickhcirrow v. Mason, 2 T. 519. See Van Casteel v. Booker,

R. G3 ; 1 II. Bl. 357 ; 6 East, 21 ; 2 Ex. Rep. 691 ; Heinekcy v. Earh,

1 Smith's Leading Cases, 3SS ; 8 E. & B. 410.

Jenktjiis V. Ushoriie, 7 Man. & Gr. (») See Smith's Merc. Law, 525,

678, ()99. n. (i), 5th ed. ; 551-, n. 6th ed.

(/) Dawes v. Peck, 8 T. R. 330 ; The case of Wilmshnrst v. Bowker,

fln/e, p. 39 ; Wilmshum v. Bowker, 5 New Cas. 541, 7 Scott, 561, 2

in error, 7 Man. & Gr. 882. Man. & G. 812, was reversed in

Cm) Hoist v.Pownal, 1 Esp. 240
; error, 7 Man. & Gr. 882.
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possession of goods has been resumed by the vendor

under his right of stoppage in transitu, he is restored to

the Hen for the unpaid purchase-money which he had

before he parted with such possession ; but, according

to tlie better opinion, the contract for sale is not thereby

rescinded (o).

There is one case in which the property in goods A recovery in

passes from one person to another by payment of their tLrproplrtv in

vahie without any actual sale. In an action of trover (p) the defendant,

the plaintiff is entitled to damages equal to the value of

the property he has lost, but not further, unless he has

sustained any special damage (g). The defendant there-

fore, having paid the amount of the damages, is entitled

to retain the goods in respect of which the action is

brought ; and the property in them vests in him ac-

cordingly (r).

The alienation of personal chattels is prohibited to be

made by certain persons and for certain objects. And
first wdth respect to persons. An alien or foreigner is Alien,

under great restrictions as to the acquirement of real

estate (s); but with respect to personal chattels he stands

on the same footing as a natural-born subject; for by

the recent act to amend the laws relating to aliens {t), it

is enacted (?/) that from and after the passing of this act,

any alien, being the subject of a friendly state, shall and

may take and hold by purchase, gift, bequest, represen-

tation or otherwise, every species of personal property,

(o) Bloxam V. Sanders, 4 Barn. son, C. P. 18 Jur. 775; 15 C. B.

& Cress. 949 ; 1 Smith's Leading 145.

Cases, 432. {s) See Principles of the Law of

{p) See an/c, p. 23. Real Property, 56, 2nd ed. ; 58,

{q) Bodletj V. Reijnoids, 8 Q. B. 3rd & 4th eds. ; 61, 5th ed.

779. (0 Stat. 7 & 8 Vict. c. m, ex-

(r) Cooper v. Shepherd, 3 C. B. plained by stat. 10 & 11 Vict. c.

266, 272. See Buckland v. John- 83.

(«) Sect, 4.
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Infant, idiot

and lunatic.

Married
women.

Convicts.

except chattels real, as fully and effectually to all intents

and purposes, and with the same rights, remedies, ex-

emptions, privileges and capacities, as if he were a na-

tural-born subject of the united kingdom. The gift of

an infant or person under the age of twenty-one years

is voidable (v), and that of an idiot or lunatic appears to

be absolutely void(.r): in this respect the law of personal

chattels is now the same as that of real estate (y). Mar-

ried women also are incapable of making any disposition

of personal chattels, except such as may be settled in

equity in trust for their own separate use ; for marriage

is an absolute gift in law of all the wife's choses in pos-

session to her husband, as well those she is possessed of

at the time of the marriage, as those which come to her

during her coverture {z). Persons convicted of treason

or felony forfeit on such conviction the whole of their

goods and chattels to the crown ; and nothing but a bona

fide alienation for a valuable consideration, made pre-

viously to conviction, can avert such forfeiture (a). When
a felony is not capital, the punishment endured has the

effect of a pardon {h) ; but the restoration to civil rights

does not take effect till the determination of the period

of punishment. All personal property, therefore, which

accrues to a felon during his transportation is forfeited

to the crown (c) ; but a mere contingent interest will not

be forfeited, if it do not vest until the ex])iration of the

period of banishment (fZ).

(») Bac. Abr. tit. Infancy Age
(I). 3.

(x) Ibid. tit. Idiots and Luna-

tics (F).

{y) See principles of the Law
of Real Property, 57, 2nd ed.

;

59, 3rd & 4th eds. ; 62, 5th ed.

{z) Co. Litt. 300 a ; 1 Rop. Husb.

and Wife, 169. See post, the

chapter on Husband and Wife.

{a) 3 Rep. 82 b ; 4 Bla. Com.

387, 388 ; Perkins v. Bradley, 1

Hare, 219.

{b) Stat. 9 Geo. IV. c. 32, s. 3.

(c) Roberts v. Waller, I Russ, &
M. 752.

{d) Stokes V. Holden, 1 Keen,

145 ; Thompson's trusts, 22 Beav.

506.
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With regard to the objects for which the ahenation of Gift for de-

chattels personal is prohibited, gifts to charitable pur-
ji["i.s."^

"^'

poses are not restricted, neither are corporations ex-

cepted objects, as in the case of landed property (e).

But by a statute of the reign of Elizabeth (/), the gift

or ahenation of any lands, tenements, hereditaments,

goods and chattels, made for the purpose of delaying,

hindering or defrauding creditors, is rendered void as

against them, unless made upon good, which here means

valuable, consideration and hona fide to any person not

having at the time of such gift any notice of such fraud.

The fraudulent purpose intended by this statute can of

course only be judged of by circumstances. Thus it has

been held that if the owner of goods make an absolute

assignment of them by deed to one of his creditors, and

yet remain in the possession of the goods, such remain-

ing in possession is a badge of fraud, which renders the

assignment void, by virtue of the statute, as against the

other creditors {g). But if the assigrmient be made to

secure the payment of money at a future day, with a

proviso that the debtor shall remain in possession of the

goods until he shall make default in payment, the pos-

session of the debtor, being then consistent with the

terms of the deed, is not regarded in modern times as

rendering the transaction fraudulent within the mean-

ing of the statute {h). Such a transaction is in fact a Mortgage of

mortgage of the goods, analogous to a mortgage of °°° ^'

lands it). The property in the goods passes at law by

(e) See Principles of the Law 1 Smith's Leading Cases, 1 ; Ed-

of Real Property, 58, 2nd ed. ; 60, wards v. Harben, 2 T. Rep. 587.

61, 3rd & 4th eds. ; 64, 65, 5th ed. (k) Edwards v. Harben, 2 T. Rep,

(/) Stat. 13 Eliz. c. 5. See stat. 587 ; Marlindale v. Booth, 3 Barn.

6 Geo. IV. c. 16, s. 73, repealed & Adol. 498; Reed v. Wilmot, 7

and re-enacted by stat. 12 & 13 Bing. 577.

Vict. c. 106, s. 126; also 1 & 2 (i) See Principles of the Law of

Vict. c. 110, s. 59; 7 & 8 Vict. Real Property, 332, 2nd ed. ; 349,

c. 96, s. 19. 4th ed. ; 360, 5th ed.

{g) Twyne's case, 3 Rep. 80 b
;
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the deed to the mortgagee (k), whilst the possession of

them lightly remains with the mortgagor. The mort-

gagee therefore cannot maintain an action of trover for

the goods against a stranger, until default has been

made by the mortgagor in payment of the money se-

cured (/). In this respect a mortgage of goods differs

from a mere pledge, in which the property in the goods

remains with the pledgor, and the pledgee obtains pos-

session only, the right to retain which constitutes his

lien for the money he has advanced (m), and enables

him to maintain an action of trover {n). The chief dis-

advantage in a mortgage of goods is, that, as the goods

continue in the possession of the mortgagor as reputed

owner, they will, by virtue of provisions in the bankrupt

act, become liable, in the event of his bankruptcy, to be

sold for the benefit of his creditors generally (o). And
the mortgagee will not be allowed to avail himself of

his bill of sale, in the event of the subsequent insolvency

Filing of bills of his debtor (/>)• By a recent act of parliament (^)

every bill of sale of personal chattels, whereby the

grantee shall have power to take possession of any

(A-) Gale v. Burnell, 7 Q. B. 8 JO. (o) Ri/all v. Rolle, 1 Atk. 165,

(l) Bradley v. Copley, 1 C. B. 170 ; S. C. noni. Ryall v. Rowles,

685. If the mortgagor sliould re- 1 Ves. sen. 348 ; stat 6 Geo. IV'.

tain possession after default in pay- c. 10, s. 72, repealed and re-enacted

nient at the time specified, it may by stat. 12 & 13 Vict. c. 106, s.

possibly be doubted whether the 125 ; Freshney v. Carrick, 1 H. &
security would not tlien be void as N. 653. See however Fenn v.

against creditors under the statute Bittlestone, 7 Ex. 152, qu. ? See

of Elizabeth, for, by the terms of jtost, p. 49.

the deed, the mortgagor is only to (p) Stat. 1 & 2 Vict. c. 110, ss.

enjoy possession aH/27 default. But 57,61. See Hunt v. Rubins, 3 Q.

the better opinion is that the deed B. 300 ; Hardy v. Tingey, 5 Ex.

will still be good. See 2 David- Rep. 294. See also stat. 7 & 8

son's Precedents, 609, 2nd ed.

;

Vict. c. 96, ss. 17, 21, the latter of

Ex parte Sparrow, 2 De G., M. & which is differently worded from

G. 907. the corres])onding section of the

(;«) j^tife, p. 27. other act, Simpson v. Wood, 7 Ex.

(h) Legg V. Evans, 6 Mee. &; Rep. 349.

Wels. 36. (?) Stat. 17 & 18 Vict. c. 30.
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effects therein comprised, or a true copy thereof, must

be filed in the office of the Court of Queen's Bench

within twenty-one days ; otherwise such bill of sale is

rendered void, so far as regards any of the goods in the

apparent possession of the grantor, both as against the

assignees of the grantor, in case of his bankruptcy or

insolvency, or under any assignment for the benefit of

his crediiors, and also as against all sheriff's officers

and other persons seizing the effects in execution of any

process of any court of law or equity issued against the

goods of the grantor. Such bills of sale before the act

were valid as aoainst an execution creditor, though void

as against assignees under the bankruptcy or insolvency

of the grantor ; and the act does not appear to give to

such bills of sale as are filed under it any greater va-

lidity than they had before (r). But if the bill of sale

be not filed, the goods may now be taken in execu-

tion, which they could not have been before the act.

The act does not apply to fixtures, when they pass by Fixtures,

a conveyance of the premises to which they are af-

fixed (s).

Choses in possession have long been liable to invo- involuntary

luntary alienation for the payment of the debts of their
al'e"a'^"'n 'o"^

•' ' '' payment or

owner. On the decease of any person, his personal pro- debts.

perty generally has always been liable, in the first place,

to the payment of his debts of every kind. And if a

creditor take proceedings against his debtor in the

debtor's lifetime, a sale of his goods and chattels may
be procured by means of a writ of fieri facias (Ji. fa.) Writ of fieri

issued in execution of i\\Qjudgment of the court. This
^^^^^^'

writ is of very ancient date, and is usually said to be

given by the common law ; though some suppose that

its name arose from the wordino; of the statute of Ed-

(r) Stansfeld v. Cubitt, 2 De G. («) Mather v. Eraser, 2 Kay &
& Jones, 222 ; Badger v. Shaw, Q. J. 536 ; Waterfall v. Pennistone,

B., 8W. R. 210. 6 E. & B. 876.
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Statute of

Frauds.

New enact-

ment.

ward I. (0, by which the writ o{ elegit was provided (m).

The writ directs the sheriff to cause the debt to be

reahzed out of the goods and chattels of the debtor,

quod -fieri facias de bonis et cataUis, &zc. ; and a sale of

the goods is made by the sheriff accordingly. Goods

however are not, like lands, affected by the mere entry

o^ di judgment of a court of law against the owner. The

debtor was always allowed to alienate his goods until

the writ of execution was issued ; although by a fiction

of law, all judicial proceedings, writs of execution in-

cluded, formerly related back to the first day of the

term to which they belonged (;r). Goods, therefore,

which had been sold after the first day of a term, might

yet practically have been seized under a writ of^. fa.

relating back to that day, but subsequently issued. To
remedy this evil, it was enacted by one of the sections

of the Statute of Frauds (y), that no writ oi fieri facias

or other writ of execution shall bind the property of the

goods against which it is sued, but from the time that

such writ shall be delivered to the sheriff, under-sheriff,

or coroner, to be executed ; and the officer is required,

upon receipt of the writ, to indorse on it (without fee)

the day of the month and year on which he received it.

Goods and chattels might therefore be safely alienated,

although judgment might exist against the owner, pro-

vided a writ of execution were not actually in the hands

of the sheriff. And a recent statute now provides that

no writ of execution shall prejudice the title to goods

acquired by any person bona fide, and for a valuable

consideration, before the actual seizure thereof by virtue

of such writ
;

provided such person had not, at the

time when he acquired such title, notice that such writ,

(0 Stat. 13 Edw. I. c. 18, called

the Statute of Westminster the

Second. See Principles of the

Law of Real Property, 63, 2iid

ed. ; 66, 3rd & 1th eds.; 71, 5th ed.

(?/) Bac. Abr. tit. Execution (C).

(,r) Com. Dig. tit. Execution

(D 2); Anon. 2 Vent. 218. See

2 Sudg. Vend. & Pur. 9th ed. 198.

((/) Stat. 29 Car. II. c. 3, s. 16.
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or any other writ under which the goods might be

seized, had been deUvered to the officer and remained

unexecuted in his hands (z). It has been decided that

an ahenation to secure or satisfy another creditor is not

void within the above-mentioned statute of the 13 Ehza-

beth (a), although made with the intention of defeating

an expected execution of the judgment creditor {b).

Besides the sale of goods under the writ offieri facias,

there might also be a writ of levari facias, now disused, Levari facias.

by which the sheriff levied the corn and other present

profit which grew on the lands, together with the rents

then due, and the cattle thereon (c). And by the writ

of elegit, the goods of the debtor are delivered to his Elegit.

creditor at an appraised value, together with possession

of his lands {d). It has however been recently enacted,

that the wearing apparel and bedding of any judgment

debtor or his family, and the tools and implements of

his trade (not exceeding in the whole the value of five

pounds), shall not be Hable to seizure under any exe-

cution or order of any court against his goods and

chattels (e).

Choses in possession are also liable to involuntary Bankruptcy,

alienation on the bankruptcy of their owner. In this Personal estate

event all the personal estate of the bankrupt, whereso- vests^inTlfe

ever the same may be found or known, vests at once in

the assignees under the bankruptcy by virtue of their

appointment (/). And in order to prevent traders from

(z) Stat. 19 & 20 Vict. c. 97, of this writ and of the writ of fi. fa.,

s. 1. 9 Adol. & Ell. 986 et seq., 5 New
(a) Stat. 13 Eliz. c. 5. Cases, 366 et seq.

(b) IVood V.Dixie, 7 Q.B.S92; (e) Stat. 8 & 9 Vict. c. 127,

Hale V. Saloon Omnibus Companij, s. 8.

4 Drew. 492. (/) Stat. 6 Geo. IV. c. 16, s. 63 ;

(c) 2 Wms. Saunders, 68 a, n. 1 & 2 Will. TV. c. 56, s. 25, re-

(]). pealed and consolidated by stat.

(d) Pulhn V. Purbecke, 1 Ld. 12 & 13 Vict. c. 106, s. 141. See

Rayiii. 346. See the present forms post, the chapter on Bankruptcy.

W.P.P. E

assignees.
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Goods in the

possession,

order or dispo-

sitiiin of a

biinkrupt or

insolvent.

obtaining false credit from the possession of property

which is not their own, it is provided {g) that if any

bankrupt, at the time he becomes bankrupt, shall, by

the consent and permission of the true owner thereof,

have in his possession, order, or disjiositmi, any goods or

chattels, whereof he was reputed owner, or whereof he

had taken upon him the sale, alteration or disposition

as owner, the Court of Bankruptcy shall have power to

order the same to be sold and disposed of for the benefit

of the creditors under the bankruptcy. Similar provi-

sions have also been made in favour of the assignees of

persons taking the benefit of either of the acts for the

relief of insolvent debtors {h). But it has been held, in

case of bankruptcy, that until an order for the sale of

such goods has been made by the court, no property in

them is vested in the assignees {i) ; and the order ought

to specify the particular goods which are to be sold (Ji).

{g) Stats. 6 Geo. IV. c. 16, s. 72;

1 & 2 Will. IV. c. 56, s. 7 ; 5 & 6

Vict. c. 122, s. 59 et seq., repealed

and consolidated by stat. 12 & 13

Vict. c. 106, s. 125 ; Hamilton v.

Bell, 10 Ex. Rep. 545; 18 Jur.

1109; Reynolds v. Hall, 4 H. & N.

519.

Qi) Stat. 1&2 Vict.c.llO, S.57;

7 & 8 Vict. c. 96, s. 17. See post,

the chapter on Insolvency.

(?) Heslop V. Baker, 6 Ex. Rep.

740 ; 15 Jur. 684. See Ex parte

Heslop, 1 DeG., M. & G. 477;

Ex parte Wood, 4 De Gex, M. &
G. 861 ; Ex parte Young, 4DeGex,
M. & G. 864.

{k) Quartermaine v. Bitlleslon,

13 C. B. 133.
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CHAPTER IV.

OF SHIPS.

There is one important class of choses in possession

which the poHcy of the law has rendered subject to

peculiar rules, namely, ships and vessels. The whole of

the acts relating to Merchant Shipping were repealed by

the Merchant Shipping Repeal Act, 1854 (a), and the

law on this subject is now contained in the Merchant

Shipping Act, 1854 (h), as amended by the Merchant

Shipping Act Amendment Act, 1855 (c). Every British British ships,

ship, with a few unimportant exceptions, is required to be

registered {d), and no ship is to be deemed a British ship

unless she belongs wholly to natural born British sub-

jects, or to persons made denizens or duly naturalized.

But no natural born subject who has taken the oath of

allegiance to any foreign state can be owner, unless he

has subsequently taken the oath of allegiance to her

Majesty, and continues during his ownership resident

within her Majesty's dominions, or, if not so resident,

member of a British factory, or partner in a house

actually carrying on business within her Majesty's domi-

nions. And every denizen and naturalized person must

continue during his ownership resident within her

Majesty's dominions, or, if not so resident, must be a

member of a British factory, or partner in such a house

of business as above mentioned. But bodies corporate

established under and subject to the laws of the United

Kingdom or any British possession, and having their

principal place of business therein, may be owners (e).

(a) Stit. 17 & 18 Vict. c. 120. (c) Stat. 18 & 19 Vict. c. 91.

(6) Stat. 17 & 18 Vict. c. 104. (rf) Stat. 17 & 18 Vict. c. 104, s.

See Cope v. Doherty, 4 Kay & J. 19.

367; 2 Do Gex & Jones, 614. (e) Sect. 18.

e2
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The registration is made by the collector, comptroller or

other principal officer of customs for the time being at

any port or other place in the United Kingdom approved

by the commissioners of customs for the registry of

ships, and by other officers in the colonies and posses-

sions abroad (_/).

Property in The property in every ship is divided into sixty-four

British ships shares ; and, subject to the provisions of the act with
divukd into

. .

sixty-four respect to joint ow^ners or owners by transmission, not
siaies. more than thirty-two individuals shall be entitled to be

registered at the same time as owners of any one ship
;

but this rule is not to affect the beneficial title of any

number of persons, or of any company, represented by or

claiming under any registered owner or joint owner.

And no person is entitled to be registered as owner of

any fractional part of a share in a ship ; but any number

of persons not exceeding five may be registered as joint

owners of a ship, or of a share or shares therein. And
joint owners are to be considered as constituting one

person only, as regards the foregoing rule relating to the

number of persons entitled to be registered as owners,

and shall not be entitled to dispose in severalty of any

interest in any ship, or in any share or shares therein, in

respect of which they are registered. A body corporate

may be registered as owner by its corporate name {y).

No trusts en- jy^ notice of any trust, express, implied or constructive,

register. shall be entered in the register book or receivable by

the registrar; and, subject to any rights and powers

appearing by the register book to be vested in any

other party, the registered owner of any ship, or share

therein, shall have power absolutely to dispose of such

ship or share in the manner prescribed by the act, and to

give effectual receipts for any money paid or advanced

by way of consideration (A). Upon the completion of

(/) Sect. 30. (//) Sect. 43.

(iO Sect. 37.
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llie reoistrv of any ship, the reo-istrar eives a certificate Certificate of

• IP M 1 1 .1 J. A J registry.
or registry in the form prescribed by the act. And
whenever any change takes place in the registered owner-

ship of any ship, then if such change occurs when the

ship is at her port of registry, a memorandum of such

change is forthwith indorsed by the registrar on the

certificate of registry. But if the ship is absent from

her port of registry, then, upon her first return to such

port, the master must dehver the certificate of registry

to the registrar, and he is to indorse thereon a like

memorandum of the change. Or if she previously

arrives at any port where there is a British registrar,

such registrar shall, upon being advised by the registrar

of her port of registry of the change having taken place,

indorse a like memorandum thereof on the certificate of

registry, and may for that purpose require the certificate

to be delivered to him, so that the ship be not thereby

detained (i). Provision is also made for the granting of

a new certificate in the place of any which may be

delivered up, or may be mislaid, lost or destroyed {k).

The certificate of registry is to be used only for the

navigation of the ship, and is kept in the custody of the

master, and is not subject to detention by reason of any

title, lien, charge or interest whatsoever which any owner,

mortgagee or other person may have or claim to have in

the ship described in such certificate (Z).

A registered ship or any share therein, when disposed Transfer of

of to persons qualified to be owners of British ships, ^
"'^^"

must be transferred by bill of sale, and such bill of sale

must contain such a description of the ship as is con-

tained in the surveyor's certificate, or such other descrip-

tion as may be sufficient to identify the ship to the satis-

faction of the registrar, and must be according to the form

set out in the schedule to the act, or as near thereto as

(0 Sect. 45. {I) Sect. 50.

(A-) Sects. 47, 48, 53.
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circumstances permit, and must be executed by the trans-

feror in the presence of and be attested by one or more

witnesses (/«)• And in case any bill of sale, mortgage or

other instrument for the disposal or transfer of any ship,

or any share or interest therein, is made in any form or

contains any particulars other than the foim and par-

ticulars prescribed and approved for the purpose by or

in pursuance of the Merchant Shipping Act, 1854, no

registrar shall be required to record the same without

the express direction of the commissioners of her

Majesty's customs (n). And no individual can be regis-

tered as transferee of a ship, or of any share therein,

until he has made a declaration in a prescribed form,

stating his qualification to be registered as owner of a

share in a British ship. And if a body corporate be

transferee, the secretary or other duly appointed public

officer of such body corporate must make a similar

declaration (o). The bill of sale, together with the

required declaration, must then be produced to the

registrar of the port at which the ship is registered, who
thereupon enters in the register the name of the trans-

feree as owner of the ship or share comprised in the bill

of sale, and also endorses on the bill of sale the fact of

such entry having been made, with the date and hour

thereof. All bills of sale are entered in the register book

in the order of their production to the registrar (j^).

Mortgage of All mortgages of any ship, or share therein, are to be
'^^

in a form prescribed by the act, or as near thereto as cir-

cumstances permit ; and on the production of sucli in-

strument, the registrar of the port at which the ship is

registered is to record the same in the register book (rj).

Every such mortgage is to be recorded by the registrar

in the order of time in which the same is produced to

(to) Sect. 55. s. 56.

(n) St.l8& 19 Vict.c.Ol.s.ll. (/)) Sect. 57.

(o) Stat. 17 & 18\ict. c. 101-, {q) Sect. 06.
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him for that purpose, and the registrar shall by memo-
randum under his hand notify on the instrument of

mortgage that the same has been recorded by him,

stating the day and hour of such record (r). If there is

more than one mortgage registered, the mortgagees are

entitled to priority one over the other according to the

date at which each instrument is recorded in the register

book, and not according to the date of each instrument

itself, notwithstanding any express, implied or construc-

tive notice (s). No mortgagee is to be deemed by reason

of his mortgage to be the owner of a ship, or of any

share therein, nor is the mortgagor to be deemed to have

ceased to be owner, except in so far as may be necessary

for making such ship or share available as a security for

the mortgage debt {t). Every registered mortgagee is

to have power absolutely to dispose of the ship or

share in respect of which he is registered, and to give

effectual receipts for the purchase money ; but if more

persons than one are registered as mortgagees of the

same ship or share, no subsequent mortgagee shall,

except under the older of some court capable of taking

cognizance of such matters, sell such ship or share

without the concurrence of every prior mortgagee (u).

Mortgages of ships are not to be affected by the bank-

ruptcy of the mortgagor (x) ; and a form is provided for

the transfer of mortgages (?/). And whenever any regis-

tered mortgage shall have been discharged, the registrar,

on production of the mortgage deed with a receipt for

the mortgage money indorsed thereon, duly signed and

attested, makes an entry of the discharge of such mort-

gage in the register book ; and upon such entry being

made, the estate, if any, which passed to the mortgagee,

vests in the same persons in whom the same would

(r) Sect. 67. Dickimon v. Kitchen, 8 E. & B. 789.

{s) Sect. 69. {u) Sect. 71.

(0 Sect. 70. See European Co. (x) Sect. 72.

V. Roxjal Mail Co., 4 K. & J. 676 ; {y) Sect. 73.
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(having regard to intervening acts and circumstances, if

any) have vested if no such mortgage had ever been

made (z).

Certificates of

sale and mort-

gage.

Exempt from
stamp duty.

Provision is made enabling any registered owner to

empower any other person or persons to sell any entire

ship, or to mortgage any ship or any share therein, at

any place out of the country or possession in which the

port of registry of the ship is situate. For this pur-

pose what are called certificates of sale or mortgage are

granted by the registrar on certain conditions mentioned

in the act, and in forms set out in the schedule there-

to (a). The above are the principal provisions of the

act so far as relates to the conveyance of ships. For

more particular information the reader must be referred

to the act itself, which is of great length. It may, how-

ever be added, that all instruments used in carrying into

effect that part of the act which relates to British ships,

their ownership and registry, are exempt from stamp

duty(&).

Charter-party. Sometimes a vessel is hired for a given voyage. The

instrument by which such hiring is effected is termed a

charter-party. Whether the legal possession of the ship

passes to the hirer (or charterer, as he is called) depends

on the stipulations contained in the charter-party, such

as whether the charterer or the owner is to provide the

seamen, and keep the vessel in order (c). Where a mer-

chant ship is open to the conveyance of goods generally,

Generalship, it is called a general ship. The receipt for the goods

Bill of lading, given by the master is called the hill of lading : it states

that the goods are to be delivered to the consignee or

his assigns ; and by the custom of merchants, the bill of

(z) Sect. C8.

(a) Sects. 76 et seq. See Orr v.

Dickinson, 1 John. 1.

(b) Sect. 9.

(c) Dean v. Hogg, 10 Bing. 345 ;

Fenton v. Cily of London Steam

Packet Company, 8 Ad. & Ell. 835.
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lading, when indorsed by the consignee with his name,

becomes a negociable instrument, the delivery of which

passes the property in the goods (f/); but it was formerly

held that the right to sue upon the contract contained in

the bill of lading to carry and deliver the goods did not

pass by the indorsement (e). It is however, now enacted,

that every consignee of goods named in a bill of lading,

and every indorsee of a bill of lading, to whom the pro-

perty in the goods therein mentioned shall pass upon or

by reason of such consignment or indorsement, shall have

transferred to and vested in him all rights of suit, and be

subject to the same liabilities in respects of such goods,

as if the contract contained in the bill of lading had been

made with himself (/). The money payable for the hire Freight.

of a ship, or for the carriage of goods in it, is the freight

which, whether accrued or accruing, is assignable in the

same manner as any other ordinary chose in action (g).

And the act above mentioned provides that nothing

therein contained shall prejudice or affect any right to

claim freight against the original shipper or owner (A).

(d) Caldwell v. Ball, 1 T. Rep. (g) Douglas v. Russell, 4 Sim.

205,216. 524; 1 M. & K. 488; Leslie v.

(e) Thompson V. Domini/, 14: Mee. Guthrie, 1 New Cases, 697; Lind-

& Wels. 403. saij v. Gibbs, 22 Beav. 522.

(/) Stat. 18 & 19 Vict. c. Ill, (h) Stat, 18 & 19 Vict. c. Ill,

s. 1. s. 2.
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PART 11.

OF C II OSES IN ACTION.

CHAPTER I.

OF ACTIONS EX DELICTO.

In addition to moveable goods, or choses in possession,

we have observed (a), that there existed also in ancient

times choses in action, or the hberty of proceeding in the

courts of law either to recover pecuniary damages for

the infliction of a wrong or the nonperformance of a con-

tract, or else to procure the payment of money due. The

actions to be thus brought were, of course, not real, but

purely personal actions. Real actions were brought for

the recovery of land or real property; but the above-

mentioned actions were against persons only, and the

object was merely to obtain from them money, being

the only recompense then generally available. In this

respect, however, the law has recently undergone some

change. For the Common Law Procedure Act, 1854, now
enables the plaintiff in any action, except replevin and

ejectment, in any of the superior courts, to claim a writ of

Writ of man- mandamus commanding the defendant to fulfil any duty

in the fulfilment of which the plaintiff is personally in-

terested, and by the nonperformance of which he may
sustain damage {b). And it also provides, that in all

cases of breach of contract or other injury, where the

party injured is entitled to maintain and has brought an

Writof injunc- action, he may claim a writ of injunction against the

repetition or continuance of such breach of contract or

(a) Ante, p. 4. ss. 68, 69 ; Norris v. Irish Lund

(b) Stat. 17 & 18 Vict, c. 125, Company, 8 E. & B. 512.

tion
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other injury, or the committal of any breach of contract

or injury of a hke kind, arising out of the same contract

or relating to the same property or right (c). But the

rights thus given do not appear to have materially inter-

fered with the wider and more ancient jurisdiction of the

Court of Chancery in issuing an injunction to restrain

the wrong-doer from continuing his wrong, or in decree-

ing the specific performance of a contract. By a later

statute the Court of Chancery is empowered to award

pecuniary damages, either in addition to or in substi-

tution for an injunction or specific performance {d). In

many cases, however, money alone is a sufficient recom-

pense ; and then the right to bring an action at law, in

other words a legal chose in action, constitutes a valu-

able kind of personal property.

The infliction of a wrong, and the nonperformance of

a contract, are evidently the two grand sources from

which personal actions ought to proceed. If one man
commits a wrong against another, justice evidently re-

(luires that he should give him satisfaction ; and if one

man enters into a contract with another, he certainly

ought to keep it, or make reparation for its breach ; or if

the contract be to pay a sum of money, the money ought

to be duly paid. Personal actions are accordingly divided Actions ex de-

by the law of England into two great classes, actions ex

delicto, and actions ex contractu (e). The former arises

in respect of a wrong committed, called in law French a

tort; the latter, in respect of a contract made for the

performance of some action, which thus becomes a duty,

or for the payment of some money, which thus becomes

a debt. Let us consider, in the present chapter, the right

of action which occurs ex delicto, or in respect of a tort.

(c) Stat. 17 & 18 Vict. c. 125, s. 2.

ss. 79—82. (e) 3 Black. Com. 117.

{(l) Stat. 21 & 22 Vict. c. 27,

licto and ex
contractu.
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The ancient law, in its dread of litigation, confined the

remedy by action for a tort or wrong committed, to the

joint lives of the injurer and the injured. If either party

Maxim actio died, the right of action was at an end, the maxim being
personalis nio- qqiIq personalis moritur cum versona ( f). In this rule,
ntur cinn per- '

. .

soua. actions ex delicto only were included ; of which, however,

there seem to have been more than any other in early

Exceptions on times. But by an early statute ig), the same action was

party injured, gi^en to the executor for any injury done to the personal

estate of the deceased in his lifetime, whereby it became

less beneficial to the executor, as the deceased himself

might have brought in his lifetime. And by a recent

statute (Ji), an action is given to the executors or admi-

nistrators of any person deceased, for any injury to the

real estate of such person, committed within six calendar

months before his death, for which an action might have

been maintained by him ; so that the action be brought

within one year after the death of such person ; and the

damages, when recovered, are to be part of the personal

estate of such person. And by a still more recent sta-

tute {i), it is provided, that whenever the death of a

person shall be caused by such wrongful act, neglect or

default, as would (if death had not ensued) have entitled

the party injured to maintain an action and recover da-

mages in respect thereof, the wrong-doer shall be liable

to an action for damages, notwithstanding the death of

the person injured, and although the death shall have

been caused under such circumstances as amount in law

to felony. Under this act, one action only can lie for

the same subject-matter of complaint ; and such action

must be commenced within twelve calendar months after

the death of the deceased (k), in the name of his executor

(/) 1 Wnis. Sauiul.'216a, n.(l). (A) Stat. 3 & 4 Will. IV. c. 42,

{g) Stat. 4 Edw. III. c. 7, dc s. 2.

bonis asportatis in vild lestatoris, {i) Stat. 9 & 10 Vict. c. 93.

extended to executors of executors (/) Sect. 3.

by Stat. 15 Edw. III. c. 5.
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or administrator (l), and must be for the benefit of the

wife, husband; parents, grandfather and grandmother,

stepfather and stepmother, children, grandchildren and

stepchildren of the deceased, in such shares as the jury

shall direct {m). Previously to this statute, a man who
had been maimed by another could recover compensation

for the injury ; but if he died of his wound, his family

could obtain no recompense for the loss of a life which

might have been their only dependence. And even now,

when the death of a person is not caused, no action can

be brought by his executor or administrator for any in-

jury which affected him personally, if it did not touch

his property. Thus it has been held, that an executor

or administrator cannot have an action for a breach of

promise of marriage with the deceased, where no special

damage can be stated to have accrued to her personal

estate (ji).

Not only the death of the injured party, but also that Death of the

of the wrong-doer, formerly put an end to every action ^'^ons-do^'"'

which arose from a tort or wrong ; and this was the case

up to a very recent period ; although if the executor or

administrator had profited by the wrong done, the injured

party was able to recover from him the money or goods

he had thus gained (o). But by a modern statute (p) an

(l) Sect. 2. shall include son and daughter,

{m) Sects. 2, 5. This act is a and grandson and granddaughter,

specimen of the common absur- and stepson and stepdaughter.

dity of modern acts of parliament, Now the words "parent" and

in introducing an interpretation " child " occur only in the one

clause in one section just to vary place just mentioned besides this

the meaning of another. It enacts interpretation clause. Why not

ill one section that the action shall therefore say at once what is really

be for the benefit of the wife, hus- intended ?

band, parent and child; and in (») Chamberlain v. Williamson,

another section that the word 2 Mau. & Sel. 408, 415.

" parent" shall include father and (o) Poivell v. Rees, 7 Ad. & El.

mother,and grandfather and grand- 426.

mother, and stepfather and step- (p) Stat. 3 & 4 Will. IV. c. 42,

mother; and the word "child" s. 2.
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action may now be maintained against the executors or

administrators of any person deceased, for any wrong

committed by him within six calendar months before his

death against another person, in respect of his property

real or personal ; so as such action be brought within six

calendar months after such executors or administrators

shall have taken upon themselves the administration of

the estate and effects of such person. And the damages

to be recovered in such action are to be payable in the

like order of administration as the simple contract debts

of such person. The remedy afforded by this statute

does not preclude such action as might have previously

been brought against the executor or administrator {q).

Action for di- There is one peculiar action founded on tort, to which,

from the nature of the case, the deceased himself cannot

be liable, but which is maintainable by the common law

against his executors or administrators. This is the ac-

tion for dilapidations of the houses or buildings on a be-

nefice ; and it is brought by the new incumbent, whether

of a rectory, vicarage or perpetual curacy {r), against

the executors or administrators of his predecessor. This

action cannot be said to be an exception to the rule actio

personalis moritur cum persona, for the deceased is not

liable during his lifetime; the plaintiff must be the suc-

ceeding incumbent ; and an action cannot be said to die

which never had or could have any existence (s). How-
ever, in the case of resignation or exchange, the preceding

incumbent is himself Uable for dilapidations {t). In es-

timating the damages to be recovered in this action, the

rule is as follows :—The incumbent is bound to maintain

the parsonage, farm buildings, and chancel in good and

substantial repair, restoring and rebuilding when neces-

(17) Powell V. Rees, ubi supra. {s) SuUers v. Lawrence, Willes,

(r) Mason v. Lambert, 12 Q. B. 421.

795. (t) Downesw. Craig, 9 Mee. &
Wcls. \tiG.
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sary, according to the original form, without addition or

modern improvement; and he is not bomid to supply or

maintain any thing in the nature of ornament, to which

painting (unless necessary to preserve exposed timbers

from decay) and whitewashing and papering belong (u).

And no damaoes can be recovered on account of neglect

to cultivate the glebe lands in a husbandlike manner (x).

But if the incumbent commit any act of waste, such as

could not be committed by any ordinary tenant for life (?/),

his executors will be liable in an action for dilapida-

tions (z), and he himself may be restrained by an injunc-

tion out of the Court of Chancery (a). Claims for dila-

pidations have this peculiarity, that they are not to be

satisfied by the executor until after payment of all the

debts of the testator, including those merely by simple

contract (b).

(u) Wise V. Metcalf, 10 Barn. & 572.

Cress. 299. (a) The Duke of Marlborough v.

(j) Bird V. Ralph, 4 Barn. & St. John, 5 De Gex & Sm. 174.

Adol. 826. (6) Bryan v. Clay, 1 E. & Black.

(y) See Principles of the Law of 38. But as to equitable assets, see

Real Property, p. 23, 4th & 5th ed. Bissett v. Burgess, 23 Beav. 278.

(.r) Huntley v. Russell, 13 Q. B.
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CHAPTER II.

OF CONTRACTS.

Personal actions, we have observed (a), may be brought

not only on account of the infliction of a wrong, but also

to recover pecuniary damages for the nonperformance of

a contract, or to procure the payment of money due, if

the payment of a specific sum be the subject of the con-

tract. As the payment of money is the law's ultimate

remedy in personal actions, an action for a given debt

will be effectually satisfied by a judgment that the plain-

Action of debt, tiff do recover his debt; and this is the judgment accord-

ingly given in an action of debt, which lies for the reco-

very of a specific sum due from the defendant to the

Actions which plaintiff (Z>). But when no specific sum is claimed, the

action can only, in the law phrase, sound in damages

;

and the amount of the damages to be recovered must,

until recently, have been assessed by a jury according

to the injury sustained (c). But the Common Law Pro-

cedure Act, 1852, now provides, that in actions in wdiich

it shall appear to the court or a judge that the amount

of damages sought to be recovered by the plaintiff is

substantially a matter of calculation, the court or a judge

may direct that the amount for which final judgment is

to be signed shall be ascertained by one of the masters

of the court {d) ; and further, that in all actions where

the plaintiff recovers a sum of money, the amount to

which he is entitled may be awarded to him by the judg-

ment generally, without any distinction being therein

made as to whether such sum is recovered by way of a

sound in da
mages,

New enact-

ment.

(a) Ante, p. 4'.

{b) Stephen on Plcadinj

(c) Ibid. p. 117,

{(1) Stat. \o k 16 Vict. c. 7C, s.

116. 94.
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debt or damages (e). It is, however, competent to the Liqui'-lated111 damages.
parties to a contract to agrees between themselves, that,

in the event of a breach by either party, a given sum
shall be recovered from him by the other as stipulated

or liquidated damages ; and in this case the whole of the

sum thus agreed on may, on a breach of the contract, be

recovered from the defaulter (f). The sum so agreed

on is not properly called a penalty ; for, as we shall see

hereafter when speaking of bonds, the law regards a

penalty as a security only for the damage actually sus-

tained ; although the use of the word penalty will not

prevent the whole sum from being recovered, if this be

clearly the intention (g). But where a sum of money is

stipulated to be recovered as liquidated damages in case

of the breach of an agreement to do several acts, and

such sum will, in case of breaches of the agreement, be

in some instances too large and in others to small a

compensation for the injury occasioned, such sum will

not be allowed to be recovered in case of any breach,

but damages only, proportioned to the actual injury

which the breach has occasioned {h). In such a case, if

the parties wish to bind themselves to pay liquidated da-

mages, they must contract in clear and express terms,

that for the breach of each and every stipulation con-

tained in the agreement a sum certain is to be paid ; and

in that case, although the stipulations may be of various

degrees of importance, the parties will be held to their

contract {i).

(e) Stat. IScSi: 16 Vict. c. 76, s. 95. (h) Kemhle v. Farren, 6 Bing.

(/) Reilly V. Jones, 1 Bing. 141; S. C. 3 Moo. & Pay. 425;

302 ; S. C. 8 Moore, 244 ; Sugd. Davies v. Penton, 6 Bar. & Cress.

Vend. & Pur. 221, 11th ed.; Le/^7i- 216, 223; S. C. 9 Dowl. & Ry.

ton V. Wales, Z Mee. &Wels. 545; 369; Harrier v. Fliutoff, 9 Mee. &
Price V. Green, 16 M. & W. 346, Wels. 678, 681 ; Reindel v. Schell,

354 ; Galsworthy v. Strutt, 1 Exch. 4 Scott, N. S. 97 ; Betts v. Burch,

Rep. 659 ; Atkyns v. Kinnier, 4 4 H. & N. 506.

Exch. Rep. 776. (jj Per Parke, B., 9 Mee. &
{g) Sainter v. Ferguson, 7 C. B. Wels. 680. See Atkyns v. Kinnier,

716. 4 Exch. Rep. 776.

W.P.P. F
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Definition of a

contract.

Implied pro-

mise.

Assumpsit

So much then for the legal remedies for a breach of

contract. Let us now inquire more particularly of what

a contract itself consists. A contract then, as defined

by Blackstone (/<), is " an agreement upon sufiicient con-

sideration to do or not to do a particular thing." This

agreement may be either express or implied ; for the law

always implies a promise to do that which a person is

legally liable to perform, and the action of assumpsit on

promises is constantly maintained for damages for the

breach of such an imjjlied contract (/). Thus a person

who takes the goods of a tradesman is \mh\e m assumpsit

for their market value : for, as he took the goods, the

law will imply for him a promise to pay for them. So a

person who employs another to work for him impliedly

contracts to give him reasonable remuneration ; and a

man who borrows money impliedly promises to repay it.

And in all these cases the plaintiff, until recently, plainly

stated that the defendant promised the plaintiff to pay

him the money on request, and that the defendant had

disregarded his promise, and had not paid the said

monies or any part thereof. But the Common Law
Procedure Act, 1852, now requires that all statements

of this kind shall be omitted (/«).

Express contracts are either by parol, or word of

mouth, which are called simple contracts, or by deed

under seal, which are called special contracts (w) ; al-

though simple contracts may, and often must at the

Parol or simple present day, be evidenced by writing. Let us consider

first mere parol or simple contracts. A parol contract

then is an agreement by word of mouth, upon sufficient

consideration, to do or not to do a particular thing.

According to the law of Eng-land a consideration is an

essential ingredient in every contract : a promise without

Consideration

necessary.

(k) 2 Bla. Com. 41-2.

(l) Stephen on Pleading, 18.

(;n) Stat. IJ & 1(J Vict. c. 76, s.

49.

(n) Rann v. Hughes, 7 T. R.

3oI, n.



or CONTRACTS. 67

a consideration is regarded as nudum pactum, and no

recompense can be recovered for its breach (o), neither

will its performance be enforced in a court of equity {p).

Thus if a man promise to give me 100/. without any

consideration, he is not bound to perform his promise,

and I am without remedy if he should break his word.

So even if I should have done him any service, his sub- Consideration

, . , xi • u £i. executed,
sequent promise to pay me money, or otherwise benent

me, for a consideration already executed on my part,

will not be binding, unless I should have done him the

service at his request, in which case the promise will

relate back to the request [q), or unless a request can be

implied from a subsequent allowance of the service, or

from other circumstances (r) ; and if the service rendered

be of such a nature that the law will imply a promise in

respect of it, any subsequent express promise different

from that which the law will imply will be void, as

nudum pactum (s). And if the service, or any part of it, Illegal consi-,,.,,, f. , .
,

, deration exe-
has been illegal trom being contrary to the common law cuted.

or to any statute, such illegal consideration will not sup-

port a promise. Thus a promise made in consideration

that the other party had published a libel at the request

of the person making the promise, and had also at the

like request incurred certain costs, was held void on

account of the illegality of part of the consideration,

namely, publishing the libel, which vitiated the whole {t).

And in like manner the circumstance of a woman's

having cohabited with a man is not a valid consideration

(o) Doctor & Student, dial. 2, c. 282 ; 1 Wins. Saund. 264, n. (1).

24 ; 2 Bla. Com. 445. (r) The maxim is omnis rati-

(^) 1 Fonb. Eq. 335 tt seq.; hahitio retrotrahitur et tnandnto

Dipple V. Corles, 11 Hare, 183. aquiparatur : 1 Wms. Saund. 264 b,

{q) Hunt V. Bate, Dyer, 272 a

Lamphigh v. Brathwait, Hob. 105

1 Smith's Leading Cases, 67

Powle V. Gunn, 4 N. C. 445, 448

Eastwood V. Kenyan, 11 Ad. & Ell

438, 451 ; S. C. 3 Per. & Dav

n. ^e).

(«) Hopkins V. Logan, 5 Mee. &
Wels. 541, 247.

{t) Shaclcell v. Rosier, 2 Bing.

N. C. 634, 644.

F 2
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to support a promise made by him to pay her a sum of

money (u).

Considerations Considerations are divided in law into two classes,
good or vara- . ••nij??*
able. good (sometimes called meritorious) and valuable. A
Good. good consideration is that of blood, or the natural love

and affection which a person has to his children or any of

^ '''^"^^^'^- his relatives (v). A valuable consideration may be either

pecuniary, namely, the payment of money ; or the gift

or conveyance of anything valuable ; or it may be the

consideration of the marriage of the party himself or of

any relative (x) ; or any act of one party from which the

other, or any stranger at his request, express or implied,

derives any advantage ; or any labour, detriment, incon-

venience or risk sustained by the one party, if such

labour be performed or such detriment, inconvenience

or risk be sutlered by the one party at the request, ex-

press or implied, of the other, although such other may
A ^oof^ consi- himself derive no actual benefit (y). A good considera-
deration insuf- . . p • ip r>> •

^

ficient to sup- tioii IS not 01 itselt sutticient to support a promise, any
port a promise, ^lore than the moral obligation which arises from a man's

passing his word ; neither will the two together make a

binding contract; thus a promise by a father to make a

gift to his child will not be enforced against him (z).

The consideration of natural love and affection is indeed

good for so little in law^, that it is not easy to see why it

should be called a good consideration ; for in law it is

considered as not good against creditors within the

(a) Binnington v. Wallis, 4 B. & n. (2) ; 2 Wms. Saund. 137 h, n. (e).

Aid. 650, 652. See however Gib- {z) Jeffery v. Jeffery, 1 Craig

5on V. /)/cA-ie, 3 Mau. & Sel. 463. & Ph. 138; Dillon \. Coppin, 4:

(v) 2 Black. Com. 297, 444. My. & Cr. 647 ; Holloway v. Head-

[x) Campion v. Cotton, 17 Ves. inglon, 8 Sim. 324; Meek v. Ket-

263; Fraser v. Thompson, 1 Giff. tlewell, 1 Hare, 464; 1 Phil. 342.

49, 65. See however Ellis v. Nimmo, Lloyd

(y) Selwyn's Nisi Priiis, tit. As- & Goold, 333.

sumpsit, 46 ; 1 Wms. Saund. 211 d,
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statute 13 Elizabeth (a), in which the very phrase ^oo^

consideration is used; it is not good to support a con-

tract; and a gift for such consideration is regarded as

simply voluntary (Z>). The only reason why such a con-

sideration should be called good appears to be, that

in early times, previously to the passing of the Statute

of Uses (c), the Court of Chancery enforced a cove-

nant to stand seised of lands to the use of any person

of the blood of the covenantor, on account of the

goodness of the consideration ; whence it has happened

that, since that statute, the legal estate (being by that

statute annexed to the use {d) will pass to a relative

under a covenant to stand seised to his use (e). But the

rules that anciently governed the Court of Chancery do

not now regulate its proceedings {f) ; although modern

equity will still interfere in favour of a wife or child in

some cases in which it wdll not interpose on behalf of

strangers {g).

A valuable consideration is, therefore, in all cases Valuable con-

„ ,.
, T 1 • 1 1 1

sideration ne-
necessary to rorm a valid contract. It has mdeed been cessary to a

thought that an express promise, founded on a moral contract.

obligation, is sufficient for this purpose {h). This how^- Express pro-

,1 • i 1 A • mise founded
ever appears to be a mistake. An express promise can ^^ moral obli-

give no original right of action, if the obligation on which gation insuffi-

cient.

(«) Twtjne's case, 3 Rep. 80 b; 3rd & 4th eds.; 141, 5th ed.

ante, p. 45. (g) Ibid. p. 239, 2nd ed. ; 246,

(b) 2 Black. Com. 297. 3rd ed. ; 248, 4th ed.; 258, 5th

(e) 27 Hen. VIII. c. 10. ed.

(d) Principles of the Law of (h) Lee v. Muggrridge, 5 Taunt.

Real Property, 126 et seq., 2nd 36. This case may now be consi-

ed. ; 131, 3rd & 4th eds. ; 136,5th dered as virtually overruled by

ed. subsequent authorities mentioned

(e) Ibid. p. 159, 2nd ed. ; 164, in the next note. See however

3rd ed. ; 166, 4th ed. ; 173, 5th Dawson v. Kcarton, 3 Sma. & GifF.

ed. \dO,qu.?

(/) Ibid. p. 131, 2nd ed. ; 135,
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it is founded could never have been itself enforced (i).

But in some cases a valuable consideration, which might

have formed a contract by means of an implied promise,

had its operation not been suspended by some positive

rule of law, may be revived and made available by a

Debt barred subsequent express promise. Thus a debt barred by the

y an -luptcy. (jg]r)j-Qj.'g having become bankrupt and obtained his cer-

tificate, might until recently have been enforced against

him, if, after his bankruptcy, he had expressly promised

to pay it (k) ; although such a promise was required, by

the modern bankrupt acts (Z), to be made in writing

signed by the bankrupt, or by some person thereto law-

fully authorized by him in writing ; and by the last bank-

Debt barred by I'upt act no such promise is now of any avail (m). So a
the Statute of giniple contract debt, which would otherwise have been
^limitations. ^ ...

barred by the Statute of Limitations {n), from having

been incurred upwards of six years, may be revived by

a subsequent promise to pay, or even by an acknowledg-

ment of the debt (o) ; but by modern statutes such pro-

mise or acknowledgment must be made or contained by

or in some writing, to be signed by the party chargeable

thereby, or by his agent (]j). And in like manner a

Debt incurred debt incurred or contract made by a person during in-

during infancy, fancy, and Voidable on that account, may be confirmed

(i) Note to Wennall v. Adncy, Mee. & Wels. 766.

3 Bos. & Pull. 252; LUtlefield v. {I) 6 Geo. IV. c. 16, s. 131; 5

Shee, 2 Barn. & Adol. 811 ; Meyer & 6 Vict. c. 122, s. 43.

V. Haworth, 8 Adol. & Ellis, 467; (m) Stat. 12 & 13 Vict. c. 106,

S. C. 3 Nev. & Per. 462 ; Monk- s. 204 ; Kidson v. Turjier, 3 H. &
man v. Shepherdson, 11 Adol. & N. 581.

Ell. 411, 415; S. C. 3 Per. & («) Stat. 21Jac. I. c. 16, s. 3.

Dav. 182; Jennings v. Brown, per (o) Bac. Abr. tit. Limitations of

Parke, B., 9 Mee. & Wels. 501
;

Actions (E) ; Prance v. Sympson,

Eastwood V. Kenyon, 11 Adol. & 1 Kay, 678 ; Sidwell v. Mason, 2

Ell. 447 ; S. C. 3 Per. & D. 276 ;
H. .>c N. 306, 310; Holmes y. Mac/c-

2 Wins. Saund. 137 f, n. (c); Beau- rell, 3 C. B., N. S. 789.

moHt V. Reeve, 8 Q. B. 483. (p) Stat. 9 Geo. IV. c. 14, s. 1,

'(/.) Trueman v. Fenton, Cowper, called Lord Tenterden's Act; 19

644; Kirkpalrick v. Tattersall, 13 & 20 Vict. c. 97, s. 13.
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by an express promise or ratification made when of full

age {q) ; although such a promise or ratification must

now, by the statutes just mentioned (r), be made by

some writing signed by the party to be charged there-

with, or his agent.

By the ancient common law, every legal instrument

in writing was a deed sealed and delivered {s) ; and in

accordance with this circumstance, contracts are, as we

have seen {t), now divided in law into two kinds only,

namely, parol (that is verbal) or simple contracts, and

special contracts made by deed. But as the art of writing

became general, many parol contracts were, for greater

certainty, put into writing, though not made by deed.

And by some statutes of modern times, writing is re- Contracts
•^

. • c which are re-

quired to most simple contracts respectmg matters oi quired to be in

importance. These statutes we shall now proceed to anting.

notice, premising that in all cases where writing is by

any statute made necessary to a contract, the contract is

still a parol one, though evidenced by the writing {u)
;

but when a contract is made by deed, the deed itself is

the contract {x). The first and most important statute Statute of

then, by w^hich writing is required to many agree^ients, "" ^' ^' '

is the Statute of Frauds iy), which enacts in its fourth

section that no action shall be brought whereby to charge

any executor or administrator upon any special promise

to answer damages out of his own estate, or whereby to

charge the defendant upon any special promise to answer

for the debt, default or miscarriage of another person;

or to charge any person upon any agreement made upon

{q) Bac. Abr. tit. Infancy and 3rd & 4th eds. ; 128, 5th ed.

Age (I) 8 ; Williams v. Moor, 11 {t) Ante, p. QQ.

Mee. & Wels.256, 263; Harris y. (m) Sugd. Vend. & Pur. 115,

Wall, 1 Ex. Rep. 122. 13th ed.

(r) Stat. 9 Geo. IV. c. 14, s. 5 ; (.r) Dyer, 305 a; Byron v. Byron,

19 & 20 Vict. c. 97, s. 13. Cro. Eliz. 472 ; 1 Wms. Saund.

(«) See Piinciples of the Law of 274 a, n. (3).

Real Property, 118, 2nd ed. ; 123, {y) 29 Car. II. c. 3.
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consideration of marriage ; or upon any contract or sale

of lands, tenements or hereditaments, or any interest in

or concerning them ; or upon any agreement that is not

to be performed within the space of one year from the

making thereof; unless the agreement upon Avhich such

action shall be brought, or some memorandum or note

thereof, shall be in writing, and signed by the party to

be charged therewith, or some other person thereunto

by him lawfully authorized. This enactment, it will be

observed, does not give to writing any validity which it

did not possess before. A written promise made since

this statute, without any consideration, is quite as much

nudum pactum as it would have been before {z). The

statute merely adds a further requisite to the validity of

certain contracts, namely, that they shall, besides being

good in other respects, be put into writing, otherwise no

action shall be maintained upon them (a).

A great number of cases have been decided upon the

above section of this celebrated statute. One of the

Wain V. most important is that of Wain v. Warlters {b), in which
Wariters.

\^ ^g^g \\Q\d that the Statute, in requiring the agreement

to be in writing, required that the consideration, which is

part of the agreement, should be in writing, as well as

the promise itself. And therefore a promise in writing

to pay the debt of a third person, which did not state

any consideration, was held to give no cause of action
;

and parol evidence of a consideration was not allowed

to be given. This case was followed by many other

(«) See Williams on Executors, 2s. 6d., with a further progressive

pt. 4, bk. 2, ch. 2, sect. 2 ; 1 Wms. duty of the same amount for every

Saund. 211, n. (2). entire quantity of 1080 words be-

(a) Agreements, where the mat- yond the first 1080 ; stat. 13 & 14

ter thereof is of the value of 20/., Vict. c. 97.

or upwards, are, with some excep- (b) 5 East, 10 ; 2 Smith's Lead-

tions, liable to a stamp duty of ing Cases, 147.
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decisions to the same effect (c). But a recent statute Consideration

. , ,, , . , • . /• ii need not now
now provides that no special promise to answer tor the ap'oear.

debt, default or miscarriage of another person, being in

writing and duly signed, shall be invalid to support an

action, by reason only that the consideration for such

promise does not appear in writing, or by necessary in-

ference from a written document {d). The phrase in the Answerino- for

. , , , , ^ ,
. .

J,
debt, default or

statute, to answer Jor the debt, detault or miscarriage ot miscarriage.

another person, means to answer for a debt, default or

miscarriage ybr which that other remains liable (e). Thus

where one party to an agreement verbally promised the

other, that, in consideration of his discharging from

custody a third person whom he had taken in execution

for debt, he, the first party, would pay the debt, it was

held that action might well be brought on this promise,

although it was not put in writing (/). For this was not

a promise to answer for the debt of another person, to

which that other remained liable, but to pay a debt from

which the other was discharged. It was an original

promise to pay, and not a collateral promise to guarantee,

which is the meaning in the statute of the words *' an-

swer for." The words, " any agreement that is not to be Space of one

performed within the space of one year from the making
^,^^^in°""

^
"^

thereof," have been held to mean an agreement which

appears from its terms incapable of performance within

the year. Thus where one man promised another, for

one guinea, to give him a certain number on the day of

his marriage, it was held that a writing was unnecessary,

(c) Saunders v. Wakefield, 4 Barn. s. 3.

& Aid. 595 ; Morley v. Boolhbij, 3 (e) 1 Wms. Saund. 211 b, n.

Bing. 107; Clancy v. Piggott, 2 (2) ; 1 Smith's Leading Cases,

Add. & Ell. 473 ; 1 Smith's Lead- 134; Grmi v. Cresswell, 10 Ad. &
ing Cases, 136; 1 Wms. Saund. Ell. 453 ; S. C. 2 Per. & Dav. 430.

211, n. (rf); Price v. Richardson, (/) Goodman v. Chase, I Barn.

15 Mee. & Wels. 539. & Aid. 297. See also Lane v.

id) Stat. 19 & 20 Vict. c. 97, Burghart, 1 Q. B. 933.
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for the man iage might have happened within the year (g").

So a contract by A. that his executor shall pay 10,000/.

need not be in writing (A); for the death of A. and pay-

ment of the money may all take place within a twelve-

month. It has also been held that, in order to bring an

aoreement within this clause of the statute, so as to ren-

der writing necessary, both parts of the agreement must

be such as are not to be performed within a year from the

making thereof. Thus, where a landlord agreed to lay

out 50Z. in improvements, in consideration of the tenant

undertaking to pay him 5/. a year during the remainder of

his term (of which several years were unexpired), it was

held that writing was unnecessary {i) ; for although the

tenant's part of the agreement was not to be performed

within a year, the landlord's part might reasonably have

been so. These decisions have considerably narrowed

the operation of the statute, and have left remaining much
of the mischief arising from reliance on memory only,

which it was the intention of the statute to obviate, by re-

quiring written evidence (A). The last clause of the en-

actment has however received a very liberal construction.

Signed by the The words are " signed by the party to be charged there-

chanred
^^ with, or some other person thereunto by him lawfully

authorized." And it has been held that any insertion by

the party of his name in any part of the agreement is a

sufficient signing within the statute {/), provided the name
be inserted in such a manner as to have the effect of au-

thenticating the instrument (w) ; and it is not necessary

that both parties should sign the agreement. The whole

of the agreement must be contained in the writing, either

(^) Peter v. Comptom, Skin. 353; (A) See 1 Smith's LeadingCases,

1 Smith's Leading Cases, 142

;

144 et seq.

Soltek V. Strawbridge, 2 C. B. 808. (0 Ogilvie v. Foljambe, 3 Meriv.

(/() Wells V. Norton, 4 Bing. 40. 62.

(«) Donellan v. Reid, 3 Barn. & (m) Stokes v. Moor, 1 Cox, 219;

Adol. 8f»9; Cherry v. Heming,'\V.\. Selbtj v. Selby, 3 Mt-riv. 4, 6.

Rep. 631.
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expressly or by reference to some other document, but

the writing is required by the statute to be signed only

by the party to be charged (n). And as a " memorandum Memorandum

or note " of the agreement is allowed, a writing sufficient ^^ "°'^-

to satisfy the statute may often be made out from letters

written by the party (o), or from a written offer, accepted,

without any variation (p"), before the party offering has

exercised his right of retracting (f^) ; and when corre- Acceptance of

spondence is carried on by means of the post, an offer is " ^^ ^
^

held to be accepted from the moment that a letter ac-

cepting the offer is put into the post, although it may

never reach its destination (r).

The seventeenth section of the Statute of Frauds, Sale of goods

which relates to contracts for the sale of goods, wares ,
'
°^ "'^''

^ ' wards.

and merchandize for the price of 10/, or upwards, has

been already noticed (s), together with the clause in the

statute of Geo. IV., next noticed, called Lord Tenterden's

Act, by which this enactment has been extended and

explained (t).

The next statute which requires our notice is intituled Lord Tenter-

" An Act for rendering a written Memorandum necessary

to the Validity of certain Promises and Engagements,"

and is commonly called Lord Tenterden's Act {u). By Written ac~

tliis statute no acknowledgment or promise by words reqiiirecUo^"

only can take any case of simple contract out of the ope- take the case

. ^ 1 o "
/- T • • • / V 1 • out of the Sta-

ration of the Statute of Limitations [x), or deprive any tute of Limi-
tations.

(n) Laythoarp v. Bryant, 2 Bing. 653 ; S. C. 1 Moo. & P. 717 ; Gilkes

N. C. 735, 742. See Sugd. Vend. v. Leonim, 4 C. B., N. S. 485.

& Pur. c. 4, ss. 3, 4, p. 102 et seq., (r) Dunlop v. Higgins, 1 H. of

13th edit. L. Cas. 381 ; Duncmi v. Topliain,

(o) Owen V. Thomas, 3 My. & 8 C. B. 225.

Keen, 353. («) Ante, p. 37.

(jo) Holland v. Erjre, 2 Sim. & {i) Stat. 9 Geo. IV. c. 14, s. 7 ;

Stu. 194 ; Gibbons v. North-Easiern ante, p. 38.

Metropolitan Asylum District, 11 {u) Stat. 9 Geo. IV. c. 14.

Beav. 1. (.r) Stat. 21 Jac. I. c. 16, s. 3,

{q) Routh'dge v. Grant, 4 Bing.
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party of the benefit thereof, unless such acknowledgment

or promise shall be made or contained by or in some

writing to be signed by the party chargeable thereby (?/).

The effect of such a promise has already been referred

to (z). The statute makes no mention of any signature

by an agent ; but by a recent statute the signature of an

agent has been rendered sufficient (a). And no joint con-

tractor is to lose the benefit of the Statute of Limitations

by reason only of any written acknowledgment or pro-

mise made and signed by any other joint contractor ; but

nothing therein contained is to alter, or take away, or

lessen the effect of any payment of any principal or inte-

rest made by any person whatsoever (&). However, no

indorsement or memorandum of any payment Vvritten or

made upon any promissory note, bill of exchange or other

writing, by or on behalf of the party to whom such pay-

ment shall be made, shall be deemed sufficient proof of

such payment, so as to take the case out of the operation

of the Statute of Limitations (c). And by a recent statute

payment of any principal or interest by a co-contractor or

co-debtor will not deprive a debtor of the benefit of the

Promise to pay Statute of Limitations (d). Lord Tenterden's Act further

tracted in in- enacts, as has been already mentioned (e), that no action
^^"'^y- shall be maintained whereby to charge any person upon

any promise made after full age to pay any debt contracted

during infancy, or upon any ratification after full age of

any promise or simple contract made during infancy, un-

(y) See Lechmere v. Fletcher, 1 Rep. 27 ; Fordham v. IJ'allis, 10

Cro. & Mee. 623; Bird v. Gam- Hare, 217; Nash v. Hodgson, 1

woH, 3 Bing. N.C. 883; Clieslynv. Kay, 650; Edwards v. Janes, 1

Dalhi/, 4 You. & Coll. 238. Kay & John. 634.

(«) Ante, p. 70. (c) Sect. 3.

(a) Stat. 19 & 20 Vict. c. 97, (d) Stat. 19 & 20 Vict. c. 97,

s- 13. s. 14, not retrospective; Jackson

(6) Stat. 9 Geo. IV. c. 14, s. 1 ; v. WooUey, 8 E. ><v B. 784.

Whinman v. Kynman, 1 Ex. Rep. (e) Stat. 9 Geo. IV. c. 14, s. 5,

118; Cleave v. Joiies, 6 Ex. Rep. ante, p. 70.

573; Bamfield v. Tapper, 7 Ex.
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less such promise or ratification shall be made by some

writing signed by the party to be charged therewith.

And now the signature of an agent is sufficient {f).

And it is further enacted {g), that no action shall be Representa-,,,,,,, ,
tions of cha-

brought whereby to charge any person upon or by reason racter, &c.

of any representation or assurance made or given con-

cerning or relating to the character, conduct, credit,

ability, trade or dealings of any other person, to the in-

tent or purpose that such other person may obtain credit,

money or goods upon, unless such representation or assu-

rance be made in writing signed by the party to be

charged therewith. There appears to be some eiior in

the word " upon " in this enactment, which, as it stands,

is superfluous (li). And it has been doubted whether a

representation made to a purchaser by the trustee of

some property, that the property was encumbered to a

less extent than was actually the case, was a represen-

tation concerning the ability of the vendor within the

meaning of the statute {i). The better opinion seems to

be, that such a representation is within the statute, and

ought consequently to be obtained in writing.

In addition to those contracts which by statute are Bills and notes.

required to be in writing, there exists a peculiar class of

contracts, which in their nature are expressed in writing,

and for which a consideration is presumed to have been

given till the contrary is proved {j). These are bills of

exchange and promissory notes (k). A bill of exchange A bill of ex-

is a written order from one person to another to pay to a '^ °
'

third person, or to his order, or to the bearer, a certain

sum of money. The person making the order is called

(/) Stat. 19 & 20 Vict. c. 97, & Wels. 101 ; Swann v. Phillips, 8

s. 13. Ad. & Ell. 457.

(g) Stat. 9 Geo. IV. c. 14, s. 6. (j) See Mills v. Barber, 1 Mee.

{h} See 1 Mee. & Wels. 104, & Wels. 425.

123. (k) See Byles on Bills, and

(i) See Lyde v. Barnard, 1 Mee. Bayley on Bills.
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A promissory
note.

and notes.

the drawer, the person on whom it is made the drawee,

and the person to wliom the money is payable the payee.

Tlie bill is sometimes made payable to the drawer him-

self, or to his order, or to him or bearer. If the person

on vvliom the bill is drawn undertakes to pay it, he writes

on it the word " accepted," with his signature, and is

then called the acceptor. A promissory note, or note of

hand, as it is sometimes called, is a written promise from

one person to pay to another, or to his order, or to

bearer, a certain sum of money. The person making

Prohibited bills the promise is called the maker of the note. No nego-

ciable or transferable bill or note can be lawfully drawn

or made for any sum under 205. (Z) ; and bills and notes

under 51. cannot be made payable to bearer on demand,

and are subject to other stringent restrictions (m). Bills

and notes payable to bearer on demand are also pro-

hibited from being issued by bankers, except by the

banks and under the restrictions mentioned in the act

passed to regulate the issue of bank notes (n). Bills or

notes payable to A. B. or order are transferable by a

written order indorsed thereon by A. B. The mere

signature by A. B. of his name on the back, followed by

his delivery of the bill or note (o), is however sufficient

for this purpose. This is called an indorsement in

blank ; and after such an indorsement, the bill or note,

together with the right to sue upon it, may be trans-

ferred by mere delivery (p). Any holder of the bill may,

consequently, after such an indorsement, enforce pay-

ment to himself. The indorsement may, however, be

special, as "Pay C. D. or order A. B." And in this

case the bill or note, in order to become transferable,

must be indorsed by C. D. But if a bill be once in-

Indorsenient

in blank.

Special in

dorsemeiit

(/) Stat. 48 Geo. III. c. 88, s. 2.

(w) Stat. 17 Geo. III. c. 30;

7 Geo. IV. c. 6, s. 4.

(«) Stat 7 & 8 Vict. c. 32, ss.

10, 11.

(o) Bromage v. Lloyd, 1 Ex.

Rep. 32.

(p) Peacock v. Rhodes, 2 Doug.

333.
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dorsed in blank, it will always be payable to the bearer

by any of the parties thereto, although it may subse-

quently be specially indorsed ; but the special indorser

will not be liable to the bearer without the indorsement

of the person to whom he has specially indorsed it {q).

A bill or note payable to bearer is transferable by mere

delivery without any indorsement.

The effect of accepting a bill, or making a promissory Liability of

note, is to render the acceptor or maker pwrnarily liable
^^'^'^^ °^'

to pay the same to the person entitled to require pay-

ment. The effect of drawing a bill is to make the of drawer.

drawer liable to payment, if the acceptor make default.

But in order to charge the drawer of a foreign bill, it Protest.

must, by the custom of merchants, be protested by a

notary public (r). This protest is a declaration by him

in due form that payment has been demanded and re-

fused. A protest, however, is unnecessary for an inland

bill or promissory note (s). The effect of indorsing a Liability of

bill or note is to make the indorser also liable to pay-
^"'°'^^'^'"*

ment, if the acceptor of the bill or maker of the note

should make default. The indorsement operates as

against the indorser as a new drawing of the bill by

him {t). An indorsement, however, may be made with-

out recourse to the indorser, or " sans recours," as it is

generally expressed, in which case the indorser avoids

all personal liability {u). The drawer of a bill, or the

indorser of a bill or note, will, however, be discharged

from all liability, unless the person requiring payment

should, within a reasonable time, give him notice that

the bill or note has not been paid, or, as it is termed,

has been dishonoured, and give him to understand,

{q) Smith v. Clarke, 1 Peake, {s) Windle v. Andreivs, 2 Barn.

295 ; Walker v. Macdonald, 2 Ex. & Aid. 696.

Rep. 527. {t) Penny v. Innes, 1 Cro. iMee.

(r) Gale v. Walsh, 5 T. Rep. & Rose. 441.

239. (it) Byles on Bills, 117, 6th ed.
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either expressly or by implication, that he looks to him
Bonn fide fQj. payment (.r). In consequence of a consideration
holder may en-

, .
"^

, .
,

*
. ,. , .,,

force payment, bemg presumed to have been oiven tor every bill or note

till the contrary is shown, it follows, that if a bill or note

should have been drawn, accepted or indorsed without

any consideration, or for a consideration which is illegal,

a bona fide holder for valuable consideration, or any

indorsee from him, may, nevertheless, enforce payment;

for when he took the security he was entitled to rely on

the legal presumption of a proper consideration having

Reason why a been given
( y). It is stated by Sir William Black-

is presumed. stone (z), " that every note, from the subscription of the

drawer, carries with it an internal evidence of a good

consideration." This, however, appears to be a mistake.

The law does not give this effect to bills of exchange and

promissory notes in respect of the undertaking being-

evidenced by writing, but in order to strengthen and

facilitate that commercial intercourse which is carried on

through the medium of such securities (a). On this

ground the law allow's these instruments to form an

exception to the general rule, that a consideration must

be shown for every agreement, although evidenced by
writing. The remedies on bills of exchange and pro-

missory notes have been facilitated by a recent act {b).

Contracts by
deed.

We now come to the second class of contracts, namely,

special contracts, or contracts by deed. These contracts

diifer from mere simple contracts in the following im-

portant particular, that they of themselves import a con-

sideration (c), whilst in simple contracts a consideration

(jr) Hartley v. Cose, 4- Barn. &
Cress. .339; Byles on Bills, 213 et

seq., 6th ed.

(;/) Collins V. Martin, 1 Bos. &
Pull. 651 ; Morris v. Lee, Bayley

on Bills, .500 ; Robinson v, Beynolds,

2 Q. B. 196; May v. Chapman, 16

M. & W. 3.:5.

{z) 2 Black. Comm. 416.

(a) 1 Fonbl. Eq. 343, 344.

{b) Stat. 18 & 19 Vict, e, 67.

The stamps on bills and notes are

now regulated by stat. 17 & 18

Vict c. 83.

(e) 1 Fonbl. Eq. 342.
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must be proved. For the law presumes that no man

will put his seal to a deed without some good motive (d).

And when an agreement is once embodied in a deed,

such deed becomes itself the agreement, and not evi-

dence merely, as is the case when a parol agreement is

reduced to writing. On this principle it appears to be Alteration,

that, after a deed has been executed, any alteration,
^asure.&c.

rasure or addition made in a material point, even by a

stranger, will render the deed void : and any alteration

made by the party to whom it is delivered, although in

words not material, will also render it void (e). It is

true that by recent decisions (/) this doctrine has been

extended to a mere written agreement. But although it

is no doubt highly important that all legal instruments

should be preserved in their integrity, it may perhaps be

doubted whether the doctrine in question would ever

have existed, had there been no other reason for it than

the duty of a person having the custody of an instru-

ment, made for his benefit, to preserve it in its original

state.

Having now spoken of the promise, whether express Objects of a

or implied, which is necessary to a contract, and also of
o°"unlawt'lT

the consideration, whether express or implied, by which

such promise is sustained, let us consider some important

objects for which a contract may be made, and which

seem to require a special mention. The object for which

a contract is made may be either lawful or unlawful ; and

if it be unlawful the contract will be void, and the ille-

gality may be pleaded as a defence to an action brought

upon such a contract (^). A distinction was formerly

(rf) See Principles of the Law (g) Collins v. Blantem, 2 Wils.

of Real Property, 118, 2nd ed.

;

341, 347; S. C. 1 Smith's Lead-

123, 3rd & 4th eds. ; 128, 5th ed. ing Cases, 154; Paxtonv. Popham,

(e) Pigot's case, 11 Rep. 27 a. 9 East, 408 ; Pole v. Harrobin, 9

(/) Davidson v. Cooper, 13 Mee. East, 416, n. ; De Begnis v. Armi-

& Wels. 343, 352 ; Mollett v.Wack- stead, 10 Bing. 107 ; S. C. 3 Moo.

erbarlh, 5 C. B. 181. & Scott, 516.

W.P.P. G
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INIala prohibita

and mala in sc.

Distinction

now exploded.

Contract with

unlawful object

void.

Bond to induce
cohabitation

void.

But bond for

past cohabita-

tion good.

taken between contracts whose object was merely pro-

hibited by the law under some given penalty, and those

whose object was morally wrong. The former were

termed mala prohibita, the latter mala in se {h) ; and it

was considered that, as the former involved no moral

turpitude, a man might embrace either of the alterna-

tives offered by the law, and either abstain from the

offence and remain harmless, or commit it and suffer

the penalty. This distinction, however, has long been

exploded (i) ; for it is considered to be equally unfit that

a man should be allowed to take advantage of what the

law says he ought not to do, whether the thing be pro-

hibited because it is against good morals, or whether

it be prohibited because it is against the interest of the

state. Whether, therefore, the object of a contract be

unlawful because morally wrong, or unlawful by the

policy of the common law, or unlawful because a penalty

is attached to it by any particular statute, in every case

the contract is void ; and it is indifferent, under such

circumstances, whether the contract be made by deed,

or by parol merely. Thus if a bond under seal be given

by a man to a woman in order to induce her to cohabit

with him, it is void for the immorality of its object (7e).

But a bond given to a woman in respect of the injury

she has sustained by past cohabitation is vahd (Z). For

in this case the object is not immoral ; and the consi-

deration implied by the bond being a deed under seal

supplies the want which would otherwise exist of a pro-

{h) See 1 Black. Com. 54, 57.

(i) /label t v. Maze, 2 Bos. &
Pul. 374, 375 ; Caiman v. Bryce,

3 B. & Aid. 183; Bensley v. Blg-

vold, 5 Barn. & Aid. 335, 341
;

Cope V. Rowlands, 2 Mee. & Wels.

149, 157; Fergussoii v. Norman, 5

Bing. N. C. 70, 84.

{k) Itulkir V. Perkins, 1 Wm.

Black. 517; S. C. 3 Burr. 1568;

Gray v. Mathias, 5 Ves. 2SG.

{1} Turner v. Faiighan, 2 Wils.

339 ; Hill v. Spencer, 2 Amb. G41 ;

Gray v. Mathias, 5 Ves. 28(j ; Hall

V. Palmer, 3 Hare, 532 ; Kyiie v.

Moore, 1 Sim. & Stu. 61 ; 2 Sim.

& Stu. 2C0; Inge v. Moseley, G

Barn. & Cress. 133; 2 Sim. IGl.



OF CONTRACTS. 83

per consideration {m). If a contract have more than one if some objects

object, and some of the objects are lawful whilst the
JtVe^irunlaw-

others are unlawful, the unlawful objects will not vitiate ful.

the others {n), provided the good part be separable from,

and not dependent upon, that which is bad (o) ; unless

of course the whole contract should be rendered void

by any enactment to the effect that all instruments con-

taining any matter contrary thereto shall be void, in

which case everything connected with the instrument

will be vitiated {p). And if the good part of a contract

be inseparable from the bad, as if a contract be made
partly in consideration of the payment of money (which

would be good), and partly for a consideration whose

object is illegal, the illegal part of the consideration

will vitiate the good, and render the whole contract

void {q).

The instance above given of a bond for future coha-

bitation is an example of a contract void on account of

its object being malum in se, or morally wrong. In the immoral pub-

same manner, no action can be maintained on any con- ligation,

tract for the sale or publication of any libellous or

immoral book or print (r). A striking instance of a

{m) Binnington\.Wallis,'i:^diVr\. & Cress. 327, decided on the old

& Aid. 650, 952 ; ante, p. 67. Ship Registry Act.

{n) GasJcell v. King, 11 East, (;>) See 1 Smith's Leading Cases,

165; fVigg V. Shuttleworth, 13 169, and the statutes recited in the

East, 87 ; Hoive v. Sijjige, 15 East, preamble to 5 & 6 Will. IV. c. 41.

440 ; in all which decisions unlaw- {q) Fetherston v. Hutchinson, Cro.

ful covenants to pay the property Eliz. 199; Bridge v. Cage, Cro. J ac.

tax were held not to vitiate other 103. See also per Tindal, C. J.,

valid covenants in the same instru- in Waite v. Jones, 1 Bing. N. C.

ment. See also Kerrison v. CoJe, 662 ; Hopkins v. Prescott, 4 C. B.

8 East, 231; Mallan v. Maij, 11 578.

Mee. & Wels. 653 ; Green v. Price, (?•) Fores \. Johnes, 4 Esp. 97;

13 Mee. & Wels. 695, affirmed 16 StocMale v. Onwiujn, 5 Barn. &
Mee. & Wels. 346; Nicholls v. Cres. 173; S. C. 7 Dow. & Ry.

Stretton, 10 Q. B. 346. 625; Lawrence v. Smith, Jac. 471.

(o) See Biddell v. Leeder, 1 Barn.

g2
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Contracts in contract, voitl Oil accouiit of its object being contraiy to

trade. ^^^^ policy of the common law, occurs in the case of a

contract in restraint of trade. It is for the advantage

of the community that every person should be allowed

the full exercise of his trade or profession ; and any con-

tract whereby a person is attempted to be restrained

from following his usual calling, even for a limited time,

is therefore absolutely void (s). But a contract is not

rendered void by having for its object the restraint of a

person from trading in a particular place (0, or within

a reasonable distance from any particular place (w), for

he may carry on his trade elsewhere ; nor is a contract

void which restrains a person from serving a particular

class of customers (x) (for there are plenty of others to

be found), or which binds a person to be the servant for

life in his trade to another (y), for this is not in restraint

of trade when it is to be carried on for his life. In a

recent case {z) a person agreed that he would become

assistant to a dentist for four years, and that after the

expiration of that term he would not carry on the busi-

ness of a dentist in London, or any of the towns or

places in England or Scotland where the dentist might

have been practising before the expiration of the service.

And it was held that the covenant not to practise in

(s) Year Book, P. 2 Hen. V. B. 87 ; y^t/cyns v. Kinnier, 4 Ex.

pi. 2(); Jf'ard v. Byrne, 5 Mee. & Rep. 776 ; Elves v. Crofts, 10 C. B.

Wels. 548 ; Hind v. Gray, ] IMan. 241 ; Avery v. Langford, 1 Kay,

& Gran. 195. 6G3, 667, where the cases are col-

(<) Hitchcock V. Coher, 6 Ad. lected.

& El. 438 ; S. C. 1 Nev. & P. (j) Rannie v. Irvine, 7 Man. &
796; Archer v. Marsh, 6 Ad. & Gr. 969.

Ell. 959; S. C. 2 Nev. & P 5C2; (y) JVallis v. Day, 2 Mee. Si

Leighton v. Wales, 3 Mee. & Wels. Wels. 273.

545. (z) Mallan v. May, 11 Mee. &
(k) Davis V. Mason, 5 T. Rep. W'els. 653. See also Green v. Pn'ce,

118; Proctor v. Sargeant, 2 Man. 13 Mee. & Wels. 695, affirmed, 16

& Gr. 20 ; S. C. 2 Scott, N. R. IMee. & Wels. 346 ; Nicholls v.

289; Whittaker v. Howe, 3 Beav. Stretton, 10 Q. B. 346.

383; Pemherton v. Vaughan, 10 Q.
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London was valid ; but that the stipulation as to the

other towns and jalaces in England or Scotland was void.

And according to the rule above mentioned («), that

where some of the objects of a contract are lawful and

others unlawful, the unlawful objects will not vitiate the

others, it was held that the stipulation as to practising in

London was not affected by the illegality of the re-

mainder of the agreement.

The cases in which contracts may be void in conse-

quence of their contravening some acts of parliament

are too numerous to be here specified. As an instance Charges on

may be mentioned contracts by clergymen holding bene-
^^"^^'^^^•

fices with cure of souls, made for the purpose of charging

such benefices with any sum of money ; which contracts

are rendered void by a statute of Elizabeth {h). And
in these cases it has been held that any personal cove-

nant for the payment of the money charged is not

invalidated by being contained in the same deed as the

attempted charge on the benefice (c). Contracts for the

sale or transfer of stock, of which the person contracting

is not possessed at the time, and of which no transfer stock Jobbing

is intended to be made, are void by the Stock Jobbing ^^'*

Act {d) ; and money lent for the purpose of settling

losses which have arisen from such illegal contracts

cannot be recovered back (e). Securities for money won Securities for

at play or any game, or by betting on any game, or for "j""'^^ ^°" ^^

money lent for gaming or betting at the time and place

of such play, were declared by a statute of Anne to be

utterly void (/) ; but by a later statute {g) such securities

(a) Ante, -p. 83. {d) Stat. 7 Geo, II. c. 8, s. 8,

{b) Stat. 13 Eliz. c. 20. See See j9o«f, the cliapter on Stock.

Shaw V. Pritchard, 10 Barn. & (e) Cannan v. Bryce, 3 Barn. &
Cress. 241; Long v. Storie, 3 De Aid. 179.

Gex & Smale, 308. (/) Stat. 9 Anne, c. 14.

(c) Monys v. Leake, 8 T. Rep. (^) 5 & 6 Will. IV. c. 41 ; Haw-
aii; Sloanev. Packman, II Mee. ker\. Hallewell,d^m?i.SiGiS.\di.
& Wels. 770.
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Contracts by
way of gaining

void.

Usurious con-

tracts.

are not to be utterly void, but are to be taken to have

been given for an illegal consideration ; they are conse-

quently now void only as between the parties, but valid

in the hands of any innocent holder, to whom they may

have been transferred without notice of the illegality of

the transaction in which they originated (A). And by a

more recent statute (i) it is enacted, that all contracts or

agreements, whether by parol or in writing, by way of

gaming or wagering, shall be null and void ; and that

no suit shall be brought or maintauied in any court of

law or equity for recovering any sum of money or

valuable thing alleged to be won upon any wager, or

which shall have been deposited in the hands of any

person to abide the event on which any wager shall have

been made. But this enactment is not to apply to any

subscription or contribution, or agreement to subscribe

or contribute, for or towards any plate, prize or sum of

money to be awarded to the winner or winners of any

lawful game, sport, pastime or exercise. Contracts for

the payment of money, whereby there should be reserved

more than five per cent, interest, were in like manner

declared void by a statute of Anne, called the Usury

Law (7i) ; but in order to protect innocent holders of

securities given for usurious consideration, it was sub-

sequently declared that such contracts should not be

absolutely void, but should be considered to have been

made for an illegal consideration (Zj. However, by a

statute of the reign of King William the Fourth (/«), it

was provided that no bill of exchange or promissory note

made payable at or within three months after the date

thereof, or not having more than three months to run,

should be void by reason of any interest taken thereon

or secured thereby, or any agreement to pay or receive

(/i) See ante, p. 80.

(J) Stat. 8 & 9 Vict. c. 109, s.

18.

(A) Stat. 12 Anne, st. 2, ch. IG.

(/) Stat. 5 & 6 Will. IV. c. 41.

(m) Stat. 3 & 4 Will. IV. c. 98,

. 7.



OF CONTRACTS. 87

or allow interest in discounting, negotiating or transferr-

ing the same. And by a subsequent statute {n), all bills

of exchange and promissory notes made payable at or

within twelve months after the date thereof, or not having

more than twelve months to run, and all contracts for

the loan or forbearance of money above the sum of 10^.

sterling, were exempted from the operation of the Usury

Law. Nothing, however, contained in the last-mentioned

act was to extend to the loan or forbearance of any money

upon security of any lands, tenements or hereditaments,

or any estate or interest therein. And now, by an act Usury laws

passed on the 10th of August, 1854 (o), all the laws now repealed,

against usury are repealed. But where interest is now
payable upon any contract, express or implied, for pay-

ment of the legal or current rate of interest, or where

interest is payable by any rule of law, the same rate is

recoverable as before the act (p).

The above enactments are perhaps the most important

statutory provisions by which contracts may be vitiated.

Contracts whose objects are lawful are endlessly diver- Contracts with

sified, and many of them are regulated by laws which it
lawful objects.

is not within the scope of the present work to enumerate.

For the breach of any such contract pecuniary damages

are, as we have seen (q), the sovereign remedy prescribed

by law; though equity not unfrequently administers

more appropriate specifics. The person to whom money
has become due, whether from any injury received, or

from any contract broken, or from a contract to pay

money itself, stands in a situation more or less advan-

tageous as regards his remedies for recovering the money,

according to the nature of the debt which has thus Debts.

become due to him. For by the law of England all

creditors are not allowed equal rights, but are preferred

(«) 2 & 3 Vict. c. 37. (p) Sect. 3.

(o) Stat. 17 & 18 Vict. c. 90. {q) Ante, p. 59.
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the one to the other, partly according to accidental

circumstances, and partly according to the degree of

diligence and precaution which each may have used.

The subject of debt is of sufficient importance to form a

separate chapter.
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CHAPTER III.

OF DEBTS.

Debts, by the law of England, are divided into different

classes, conferring on the creditor different degrees of

security for re-payment. The class which confers the

highest privileges is that of debts of record, which class

will accordingly first claim our attention.

A debt of record is a debt due by the evidence of a Debt of record,

court of record (a). Every court, by having power given

to it to fine and imprison, is thereby made a court of

record {b). Such courts are either supreme, superior or

inferior. The supreme court is the Parliament. The Superior courts

superior courts of record are the House of Lords, the ° ^^^°^ '

Court of Chancery, and the Courts of Queen's Bench,

Common Pleas and Exchequer, which are the more

principal courts. The courts of the Counties Palatine

of Lancaster and Durham are also superior courts of

record (c). The Court of Bankruptcy and its district

courts, and every commissioner thereof, also exercise

and enjoy all the powers and privileges of a court of

record as fully as the courts of law at Westminster {d).

The Court for the Relief of Insolvent Debtors appears inferior courts

to be an inferior court of record (e). But this court and of record,

the courts of Bankruptcy have a jurisdiction limited to

the special objects for which they were constituted. The

inferior courts of record may therefore now be said,

generally, to consist of the numerous courts established

(a) 2 Black. Com. 465. (d) Stat. 12 & 13 Vict. c. 106,

(i) Bac. Abr. tit. Courts (D) 2. s. 6.

(c) Ibid. (D) 1. (e) Stat. 1 & 2 Vict. c. 110, s.

27.
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throughout the country, under the recent acts for the

more easy recovery of small debts and demands in

England (/).

Crown debts. Debts of record do not, however, confer the same

advantages on all creditors equally, for there is one cre-

ditor whose claims are paramount to all others, namely,

the crown, provided tlie debt be a debt of record, or a

debt by specialty, that is, secured by deed {g). And if

the debt be by simple contract without such security, it

will have preference over the other simple contract cre-

ditors of the debtor, and, as some say, even over other

creditors by specialty {h). The lien of the crown on the

lands of its debtors by record or specialty, and also on

the lands of accountants to the crown, is mentioned in

the author's Treatise on the Principles of the Law of

Real Property (i).

Judgment debt. Of all debts which one subject may owe to another,

that which confers the most important remedy is 2ijudg-

ment debt, or a debt which is due by the judgment of a

court of record. As such a debt is due by the evidence

of a court of record, it is of course a debt of record.

Such a debt may however now be incurred, without any

actual exercise of judgment on the part of the court.

For, strange as it may appear, a judgment against a

defendant in an adverse suit, though the most obvious,

is yet not the most usual method of incurring a judg-

ment debt. Such a debt may be incurred by the volun-

tary default of the defendant in making no reply to the

action, which is called nihil dicit, or by his failing to

instruct his attorney, whose statement of that circum-

(/) Stats. 9 & 10 Vict. c. 95, s.

3; 12 & 13 Vict. c. 101; 13 & 14

Vict. c. 61; 15 & 16 Vict. c. 54;

17 & 18 Vict. c. 16 ; 19 & 20 Vict,

c. 108; 21 & 22 Vict. c. 74.

{g) Williams on Executors, pt.

3, bk.
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stance is called non sum informatus, or by a cognovit Cognovit.

actionem, or more shortly cognovit, by which the de-

fendant confesses the action, and suffers judgment to be

at once entered up against him (k). Of late years also it Judge's order.

has become very usual for the parties to a suit to obtain

by consent a judge's order, authorizing the plaintiff to

enter up judgment against the defendant, or to issue exe-

cution against him, either at once and unconditionally,

or more usually at a future time, conditionally on the

non-payment of whatever amount may be agreed on.

A judgment obtained on a judge's order for immediate

judgment and execution is however the same thing as a

judgment by nihil elicit, or confession (I). The most

frequent method of incurring a judgment debt is not

however attended with the actual commencement of any

adverse action. A warrant of attorney is given by the Warrant of

intended debtor, which consists of an authority from him ^ "^"^^y-

to certain attorneys to appear for him in court, and to

receive a declaration in an action of debt for the amount

ofthe intended judgment debt, at the suit of the intended

creditor, and thereupon to confess the action, or suffer

judgment to go by default, and to permit judgment to be

forthwith entered up against the intended debtor for the

amount, besides costs of suit. Such a warrant ofattorney

is generally executed as a security for a smaller sum of

money, usually one-half of the amount of the judgment

debt; and it is accordingly accompanied by a defeazance, Defeazance,

which must be written on the same paper or parchment

as the warrant of attorney {m). This defeazance, as its

{k) 3 Black. Com. 397 ; Stephen neglect to insert the defeazance,

on Pleading, 120. the security is not void between

{I) Bell V. Bldgood, 8 C. B. 7G3 ; the parties, but only as against the

Andrews v. Diggs, 4 Ex. Rep. 827. assignees of the debtor, in case of

(m) Reg. Gen. Hil. 1853, s. 27; his bankruptcy or insolvency, Shaw

Stat. 3 Geo. IV. c. 39, s. 4 ; 12 & v. Evans, 14 East, 576 ; Morris v.

13 Vict. c. 106, s. 136; 1 & 2 Vict. Methin, 6 Barn. & Cress. 446;

c. 110, s. 60. Collateral securities Bennett v. Daniel, 10 Barn. &
must be noticed, Morell v. Dubost, Cress. 500.

3 Taunt. 235. If the attorney
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New enact-

ment.

Warrant of

attorney to

secure an an-

nuity.

name imports, defeats the full operation of the warrant

of attorney, by declaring that it is given only as a secu-

rity for the smaller sum and interest, and that no exe-

cution shall issue on the judgment to be entered up in

pursuance of the warrant of attorney, until default shall

have been made in payment of such sum and interest at

the time agreed on; but that, in case of default, exe-

cution may be issued (n). The defeazance also until

recently contained an agreement that it should not be

necessary for the creditor to issue a writ of scire facias,

or do any other act for reviving the judgment or keeping

the same on foot, although no proceedings should have

been taken thereupon for the space of one year. With-

out such a provision, no execution could be issued after

the expiration of a twelvemonth from the date of the

judgment, without the expense and trouble of a writ of

scire facias, calling on the debtor to inform the court, or

show cause, why execution should not be issued (o). But
the Common Law Procedure Act, 1852, now provides

that during the lives of the parties to a judgment, or

those of them during whose lives execution may at pre-

sent issue within a year and a day without a scirefacias,

and within six years from the recovery of the judgment,

execution may issue without a revival ofthejudgment(/?).

A warrant of attorney is also sometimes given for enter-

ing up judgment for a sum of money, in order to secure

the regular payment of an annuity ; in which case the

defeazance of course expresses that no execution shall be

issued until default shall have been made for so many
days in some payment of the annuity, but that, in case

of such default, execution may be issued from time to

time {q).

(n) Warrants of attorney to con-

fessjudgment for securing any sum
or sums of money are, with some

exceptions, liable to the same duty

(one-eighth per cent on the money
secured) as bonds for the like

purpose. Stat. 13 & 14 Vict. c.

97. See post.

(o) Stat Westm. the second, 13

Edw. I. c. 45.

(/}) Stat 15 & 16 Vict. c. 76,

s. 128.

(7) See Cutliberl v. Dobbin, 1 C.

B.278.
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A warrant of attorney is a very simple means of incur- Execution and

T 1 -i-i. Ti. J i i_ J attestation of
rmg a very serious liability. It need not even be under warrants of

seal (r), though it generally is so. In order to guard attorney and

against any imposition in procuring debtors to execute

warrants of attorney or cognovits in ignorance of the

effect of such instruments, it is provided by a recent

act is) that no warrant of attorney to confess judgment

in any personal action, or cognovit actionem, given by

any person, shall be of any force, unless there shall be

present some attorney of one of the superior courts on

behalf of such person, expressly named by him and at-

tending at his request, to inform him of the nature and

effect of such warrant or cognovit, before the same is

executed ; which attorney shall subscribe his name as a

witness to the due execution thereof, and thereby declare

himself to be attorney for the person executing the same,

and state that he subscribes as such attorney. And a

warrant of attorney or cognovit not executed in manner

aforesaid shall not be rendered valid by proof that the

person executing the same did in fact understand the

nature and effect thereof, or was fully informed of the

same {t). Unless, therefore, the act be strictly complied

with, the warrant of attorney or cognovit will be in-

valid {u). Every acknowledgment of satisfaction of a

judgment is also required to be attested in a similar

manner {v).

Not only was there a risk of debtors being imposed

upon, in being prevailed on to execute warrants of

attorney, but creditors also were formerly liable to be

defrauded, by their debtors giving secret warrants of

attorney, cognovits, or judge's orders, to some favoured

creditors, to the prejudice of the others. In order to

(r) Kinnersley v. Mussen, 5 Taunt, & Wels. 494 ; Everard v, Popplcfon,

264. 5 Q. B. 181 ; Pocock v. Pickering,

(s) Stat. 1 & 2 Vict. c. 110, s. 9, 16 Q. B. 7S9.

(0 Sect. 10. (d) Reg. Gen. Hil. 1853, s. 80.

(?<) Potter V. Nicholson, 8 Mee.
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Provision for

filing warrants

of attorney,

cognovits, and
judge's orders

within twenty-

one days.

Insolvency.

Bankruptcy.

obviate tliis inconvenience, provision has been made by

modern acts of parliament for the fih'ng, in the office of

the Court of Queen's Bench, of all warrants of attorney,

with the defeazances thereto, and of all cognovits, and of

all such judge's orders as before mentioned, or of copies

thereof, within twenty-one days after their execution (w).

And, in the event of the insolvency of the debtor after

the expiration of this time, unless any such warrant of

attorney or cognovit, or a copy thereof, shall have been

filed within such time, or unless judgment shall have

been signed (x) within such time, the warrant of attorney

or cognovit, and the judgment and execution thereon,

will be void as against the assignees of such insolvent (y).

And in the event of bankruptcy, unless any such war-

rant of attorney, or cognovit, or judge's order, or a

copy thereof, shall have been filed within the time above

limited, the same is now void as against the assignees

of the bankrupt (s), although judgment may have been

signed within the time (a). And a list of such warrants

of attorney, cognovits and judge's orders (&), and also

an index containing the names, additions and descrip-

tions of the persons giving the same (c), is directed to

{w) Stat. 3 Geo. TV. c. 39, ss. 1,

3; 12 & 13 Vict. c. 106, s. 137.

(.r) The words of the act are,

" unless judgment shall have been

signed or execution issued," but

these latter words have no mean-
ing, for execution cannot be issued

till judgment is signed; and the

Court of Queen's Bench has re-

fused to read the words as "and
execution leiied," which would in-

deed be making sense, but would

be framing instead of interpreting

the law ; Green v. Wood, 7 Q. B.

178.

(y) Stats. 3 Geo. IV. c. 39, ss.

2, 3; 1 & 2 Vict. c. 110, s. 60 ; 7

& 8 Vict. c. 96, s. 20; BiJJin v.

Yorke, 5 Man. & Or. 428 ; Collis v.

Sto7ie, 4 Q. B. 655. The twenty-

one days are reckoned exclusively

of the day of execution ; Williams

V. Burgess, 12 Adol. & Ell. 635.

(z) Stat. 12 & 13 Vict. c. 106,

ss. 136, 137; Bryanv. Child, 5 Ex.

Rep. 368.

(a) Acraman v. Herniman, Q. B.

15 Jur. 1008; 16 Q. B. 998 ; Far-

row V. Mayes, Q. B. 17 Jur. 132;

18 Q. B. 516.

{b) Stat. 3 Geo. IV. c. 39, s. 5;

12 & 13 Vict. c. 106, s. 137.

(c) Stat. 6 & 7 Vict. c. 66.
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be kept by the officer of the Queen's Bench, open to

pubhc inspection and search on payment of a small fee.

It is also provided that every warrant of attorney to

confess judgment in any personal action given by any

bankrupt, within two months of the filing of a petition

for adjudication of bankruptcy by or against such bank-

rupt, and being for or in respect of (wholly or in part)

an antecedent debt or money demand, and every cognovit

actionem or consent to a judge's order for judgment given

by any bankrupt, within two months of the filing of any

such petition in any action commenced by collusion with

the bankrupt, and not adversely, or purporting to be

given in an action, but having in fact been given before the

commencement of any action against the bankrupt, such

bankrupt being unable to meet his engagements at the

time of giving such warrant of attorney, cognovit actio-

nem, or consent (as the case may be), shall be void,

whether the same shall have been given by such bank-

rupt in contemplation of bankruptcy or not {d).

In addition to these precautions, other provisions have

been made to prevent an undue preference being given

to one creditor over the others by means of a warrant

of attorney, cognovit, or judge's order, in the event of

the debtor becoming bankrupt or insolvent. When once

the judgment of a court of record was allowed to be

diverted from its proper end of expressing and enforcing

the opinion of the court, to serve the purpose of a mere

security for money due, it was found necessary to guard

its use by provisions of the legislature, which have added

much to the intricacy of the law. The effect of these pro- ^g ^^ execu-

visions appears to be, that if a judgment be entered up tio"^ on judg.
iiicnts in cfiSG

against a person by reason of any warrant of attorney, of bankruptcy

cognovit, or judge's order, no execution taken out on °^ insolvency.

{d) Stat. 12 & 13 Vict. c. 10(5, s. 135.
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such judgment against his goods can avail the judgment

creditor, if such execution be not completed, by sale of

the goods, before the creditor has notice of an act of

bankruptcy committed by the debtor, and before a pe-

tition for adjudication of bankruptcy issues against such

debtor, in case of his bankruptcy (e), and before his im-

prisonment in case of his insolvency (/). If the execu-

tion be not so previously completed by sale of the goods,

the judgment creditor has no other remedy than to come

in for his dividend rateably with the other creditors.

But a judgment obtained by default or nildl elicit in an

adverse suit was not until recently within this rule ; nor,

in the event of the issuing of a fiat in bankruptcy, was

a judgment obtained on a cognovit, if the action were

commenced adversely and not by collusion {g). In the

case of judgment so obtained, therefore, seizure of the

debtor's goods under an execution, if made before the

creditor had notice of his having committed an act of

bankruptcy, and before the issuing of the fiat in bank-

ruptcy, was valid as against the other creditors, although

the execution might not have been completed by sale of

the goods Qi). But under the recent act to amend and

consolidate the laws relating to bankrupts, sale as well

as seizure is now necessary in every case (i).

A judgment Every judgment debt carries interest at the rate of

interest. 4^. per cent, per annum from the time of entering up the

judgment until the same shall be satisfied, and such

interest may be levied under a writ of execution on such

(e; Stat. 12 & 13 Vict. c. 106,

ss. 133, 181, repealing stat. 6 Geo.

IV. c. 16, s. 108.

(/) Stat. I & 2 Vict. c. 110,

s. 61 ; Squire v. Huetson, 1 Q. B.

308. See also stat. 7 & 8 Vict. c.

96, s. 21.

{g) Stat. 1 Will. IV. c. 7, s. 7

;

see Crossfield v. Stanley, 4 Barn. &
Adol. 87; S. C. 1 Nev. & Man.

668 ; Bell v. Bidgood, 8 C. B. 763.

(A) See stat. 2 & 3 Vict. c. 29.

(i) Stat. 12 & 13 Vict. c. 106,

s. 18l|; Hutlon \. Cowper, 6 Ex.

Hep. 159.
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judiiment ( A). On the death of the debtor, his judgment Judsnicnt

debts must be paid in full by his executors or adminis-
f^ p^^^^^^'.^lf/

trators out of his personal estate before any of his debts in adminisira-

on bond or by simple contract (/). The decree of a court

of equity is equivalent to the judgment of a court of

law [m). And the privilege of priority of payment ex-

tends to the judgments of every court of record, whether

superior or inferior ; but the judgment of a foreign court

is entitled to no precedence over a simple contract debt (n).

The remedies of the creditor by judgment of any of the Remedies of

superior courts, against the real estate of his debtor, are
'[[Itols!^

'

mentioned in the author's treatise on the Principles of

the Law of Real Property (o). The remedies against the

choses in possession of the debtor have been referred to

in a previous part of the present work (p). The remedies

in respect of the choses in action of the debtor will be

hereafter mentioned. In addition to these remedies, imprisonment

such a iudoment creditor may imprison the person of by writ of ea-

his debtor by means of the writ of capias ad satisfaci- dendum.

endum {q) ; but, should he do so, he will relinquish all

right and title to the benefit of any charge or security

which he may have obtained by virtue of his judg-

ment (?). If, however, the debt should not exceed 201.,

the debtor cannot be imprisoned (s) without a previous

summons and examination before a commissioner of

bankrupt or a judge of a court for the recovery of small

debts, who will order the commitment of the debtor only

in case of frauds or other ill behaviour {t) ; and the im-

(k) Stat. 1 & 2 Vict. c. 110, s. (o) P. 63 et seq. 2nd ed. ; 66,

17. 3rd & 4th eds.; 71, 5th ed.

(/) Wentworth's Executors, 2G5 {p) Ante, \i. 4:7.

e/ if9. 14th edit. ; Williams on Ex- {q) 13ac. Abr. tit. Execution

ecutors, pt. iii. bk. 2, c. 2, s. 2; (C) 3.

Berrington v. Evans, 3 Y. & Col. (r) Bac. Abr. tit. Execution (D);

384. Stat. 1 & 2 Vict. c. 110, s. 16.

{m) Shafto V. Powel, 3 Lev. 355. (.5) St:;t. 7 & 8 Vict. c. 9Q, s. 57.

(w) Duplex V. De Proven, 2 (0 Stat. S cS: 9 Vict. c. 127 ; 9

Vtrn. 540. See also Smith v. & 10 Vict. c. 95, s. 99.

Nicolls, 5 Bing. N. C. 208.

W.P.P. H
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prisonment will not then operate as any satisfaction of"

the debt (w).

Removal of

judgments of

inferior courts.

Registry of

judgments in

county courts.

Judgments of the inferior courts may be removed into

the superior courts by order of any judge of the latter

courts ; and immediately on such removal the judgment

has the same force, charge and effect as a judgment of

the superior court ; but it cannot affect any lands, tene-

ments or hereditaments, as to purchasers, mortgagees or

creditors, unless registered in the same manner as judg-

ments of the superior courts (v). A registry is now pro-

vided for judgments in the county courts for the sum of

10/. and upwards {x).

Recognizances
and statuteb.

In addition to judgment debts, other debts of record

are recognizances when duly enrolled (?/), and statutes

merchant, statutes staple and recognizances in the nature

of statutes staple. The three last are now quite obsolete.

A recognizance is an obligation entered into before some

court of record or magistrate duly authorized, with con-

dition to do some particular act, as to appear at the

assizes, to keep the peace, or to pay a debt {z). It is

payable out of the personal estate of the debtor, in the

event of his decease, next after judgment debts (a).

Specialty

debts.

Next in importance to debts of record are sj)ecialty

debts, or debts secured by special contract contained in

a deed{h). These are of two kinds, debts by specialty

in which the heirs of the debtors are bound, and debts

by specialty in which the heirs are not bound. On the

decease of the debtor, both these classes of specialty

(«) Stat. 8 & 9 Vict. c. 127, s. (y) Glynn v. Thorpe, \ Barn. &
3 ; 9 & 10 Vict. c. 95, s. 103.

(«) Stat. I & 2 Vict. c. 110,

s. 22; 18 & 19 Vict. c. 15, s. 7.

See Principles of the Law of Real

Property, 74, 5th ed.

{x) Stat. 15 & l(i Vict. c. 51',

s. 18.

Aid. 153.

(«) 2 Bla. Com. 341.

(a) Williams on Executors, pt.

iii, bk. 2, c. 2, s. 2.

(6) 2 Bla. Com. 465. See ante,

J).
(Jti.
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debts stand on a level so far as regards their payment

out of the personal estate of the debtor. They rank

next after debts of record, and take precedence of all

debts by simple contract (c), with the exception of money Arrears of rent.

owing for arrears of rent, to which the feudal principles

of our law have given an importance equal to that of

debts secured by deed (c/). Debts by specialty in which Precedence of,

, , . 1111 1 specialties
the heirs are bound have, however, a precedence over bindino- the

those in which the heirs are not bound, in case the real l^eir.

estate of the debtor should be resorted to on his de-

cease (e), unless he should have charged his real estates

by his will with the payment of his debts, in which case

all the creditors of every kind will be paid out of the

produce of such real estates, without any preference (/).

For the sake of the advantage which may thus be gained

on the decease of the debtor, his heirs are usually bound

in every specialty debt. The deed creating the debt may

be either a deed of covenant or a bond. A covenant runs Covenant.

thus :
" And the said (debtor) doth hereby for himself,

his heirs, executors and administrators, covenant with

the said (creditor), his executors and administrators," to

pay, &c. A bond is in the following form :
" Know all Bond,

men by these presents, that I (debtor), of (such a place),

am held and tirmly bound to (creditor), of (such a place),

in the penal sum of 1,000/. of lawful money of Great

Britain, to be paid to the said (creditor), or to his certain

attorney, executors, administrators or assigns, for which

payment to be well and truly made I bind myself, my
hei7^s, executors and administrators, and every of them,

firmly by these presents. Sealed with my seal. Dated

this 1st day of January, 1848." In both of the above

cases it will be observed that the executors and admin-

(c) PincJwn's case, 9 Rep. 88 b. of Real Property, 60, 2nd ed. ; 63,

(d) Wentworth's Executors, 284, 3rd & 4th eds. ; 68, 5thed. ; Rich-

14th edit.; Clough v. French, 2 ardso)i\. Jenkins, 1 Drew. 4:77, 4:83.

Coll. 277. (/) 2 Jarm. Wills, 510; 49G,

(e) See Principles of the Law 2nd ed.

h2
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istrators are bound as well as the heirs. This, however,

is not absolutely necessary, and the covenant or bond

would be equally effectual if the heirs only were named

in it
{(J).

Single bond. A bond in the form above mentioned, without any

• addition to it, is called a single bond. Bonds, however,

have usually a condition annexed to them, that on the

person bound (called the obligor) doing some specified

act (as paying money when the bond is to secure the

Bond with ])aynient of money), the bond shall be void. The con-

dition of an ordinary money bond is as follows: "The
condition of the above-written bond or obligation is

such, that if the above-bounden {debtor), his heirs, exe-

cutors or administrators, should pay unto the said {cre-

ditor), his executors, administrators or assigns, the full

sum of 500Z. {usually half the amount named in the

penalty) of lawful money of Great Britain, with interest

for the same after the rate of bl. per cent, per annum,

upon the day of now next ensuing, without

any deduction or abatement whatsoever, then the above-

written bond or obligation shall be void, otherwise the

same shall remain in full force." Bonds with conditions

of this kind have been long in use. In former times,

when the condition was forfeited the whole penalty was

recoverable (h). Equity subsequently interfered, and

]);evented the creditor from enforcing more than the

amount of the damage which he had actually sustained.

The courts of law at length began to follow the example

of the courts of equity ; and according to a course of

proceeding, of which there are many examples in the

history of our law, the legislature more tardily adopted

the ndes which had aheady been acted on in the courts;

and by a statute of the reign of Queen Anne it was pro-

(g) Co. Liti. 209 a; Barher v. Fox, 2 Wms. Saund. 13G.

(//) Litt. s. 3 10.
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vided, that, in case of a bond with a condition to be void

upon payment of a lesser sum, at a day or place certain,

the payment of the lesser sum with interest and costs

shall be taken in full satisfaction of the bond, though

such payment be not strictly in accordance with the

condition [i). But if the arrears of interest should ac- Creditor can

cumulate to such an amount as, together with the prin-
[^"jorJ^I^,"" ,i,e

cipal, to exceed the penalty of the bond, the creditor penalty.

can claim no more than the penalty either at law ik) or

in equity (0- If. however, there be special circum- Except in spe-

stances in the creditor's favour, as if he have a mort-
gt^inces.

gage also for the principal and interest (m), or if the

debtor has been delaying him by vexatious proceed-

ings (n), equity will then aid him to the full extent of

his demand (o).

Bonds are frequently given, not only for securing the Bonds for per-

. n • 11.1 -.1 formance of
payment ot money on a given day, but also with con- atrreemems.

ditions to be void on the performance of many other acts

agreed to be done, or on the payment of money by in-

stalments. In such cases the law formerly was, that on

the breach of any part of the condition, the whole penalty

became due; and judgment and execution might be had

thereon, subject only to the control of a court of equity

on application to it for relief. But now in such cases Assignment of

the obligee (or person to whom the bond is made) must,

in bringing his action, state or assign the breaches which

breaches.

(i) Stat. 4 & 5 Anne, c. 16, ss. (»«) Clarke v. Lord Abingdon, 17

12, 13. See 3 Bur. 1373 ; 2 Bla. Ves. 106.

Com. Sil ; Smith V. Bovd, 10 B'mg. (w) Grant v. Grant, 3 Sim.

125 ; S. C. 3 Moo. & Scott, 528; 340.

James V. Thomas, 5 Barn. & Add. (o) 6 Ves. 416. By the last

40. Stamp Act, 13 & 14 Vict, c 97,

(k) Wild V. Clarhson, 6 T. R. bonds and covenants for the pay-

303. ment of any definite and certain

{I) Clarke v. Seton, 6 Ves. 411 ;
sum of money are, with some ex--

Hughes V. Wynne, 1 My. & Keen, ceptions, charged with an ad valo-

20. retn duty of one-eighth per cent, or
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liave l)oen made by the obligor (p) ; and although judg-

ment is still recovered for the whole penalty, execution

of such judgment is allowed to issue only for the da-

mages in respect of the breaches actually committed

;

and the judgment remains as a further security for the

damages to be sustained by any future breach (q).

Simple con- The last and most numerous, though least important,

class of debts in the eye of the law are debts by simple

contract, which are all debts not secured by the evidence

of a court of record, or by deed or specialty. On the

decease of the debtor, these debts are payable out of

his personal estate, by his executor or administrator,

subsequently to all debts of record or by specialty,

Voluntary except voluntary bonds, which are payable after all

simple contract debts, but before any of the legacies (r).

Bills and notes. Debts secured by bills of exchange and promissory notes

have no preference over the other simple contract debts

of the deceased (s).

half-a-cro\vn per hundred pounds to the following tahle contained in

on the money secured, according the act:

—

s. d.

Not exceeding £50 13
Exceeding £50 and not exceeding £100 2 6

100 „ 150 3 9

„ 150 „ 200 5

„ 200 „ 250 6 3

250 „ 300 7 6

And where the same shall exceed £300,

then for every £100, and also for any

fractional part of £100 2 6

It may be remarked, that for sums Willoughb;/ v. Swinton, 6 East,

not exceeding £150 the duty is 550; 1 Wms. Saund. 57, n. (1);

less than on a bill or note, whilst Ilurst v. Jennings, 5 Bar. & Cress,

the security is greater. 650 ; S. C. 8 Dow. & Ry. 424.

(p) See the judgment of Parke, (r) Loma.i v. Wright, 2 My. &
B., in Gretj v. Friar, 15 Q. B. 891, Keen, 769; Watson v. Parker, 6

910; Wheelhouse v. Ladbronke, 3 Boa v. 283.
H. & N. 291. {s) Yeoman v. Bradshaw, 3 Salk.

iq) Stat. 8 & 9 Will. III.c. 11, 164.

s. 8 ; Hardy v. Bern, 5 T. R. 636

;
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Thus it will be seen that there are now, according to Defects in the

the law of England, five principal kinds of debts, namely,
j^^^j cL'dhon

crown debts, judgment debts, specialty debts in which

the heirs are bound, specialty debts in which the heirs

are not bound, and simple contract debts. Each of

these classes has a law of its own, and remedies of vary-

ing degrees of efficacy. According to natural justice one

would suppose that all creditors for valuable considera-

tion should have an equal right to be paid ; or if any

difference were allowed, that those who could least afford

to lose should be preferred to the others. Our law, how-

ever, takes precisely the opposite course, and, for reasons

which certainly illustrate the history of England, gives

to the crown, representing the public in the aggregate,

who can best afford to lose, a decided preference over

private creditors, whose loss may be their ruin. Again,

a debt admitted without dispute gives the creditor far

less advantage than a debt which has been contested and

decreed to be paid by the judgment of a court of record.

The proper function of a court of judicature would seem

to be the settlement of disputes. In our law, however,

the judgment of the court is permitted to be made use

of not only to settle contested claims, but also as a better

security for money admitted to be due. The reason of

this perversion of the proper end of a judgment has been

the superior advantages possessed by a creditor having a

judgment in his favour. So long, however, as the court

exercises its legitimate function of deciding on contested

claims, there seems to be no reason why a debt esta-

blished by the decision of the court should have any pre-

ference over one which has never been disputed. If this

were the case, the use of judgments as mere securities,

by collusion or agreement of the parties, would at once

fall to the ground ; and an end would be put to a very

fruitful source of litigation and fraud. Practically there

are but two reasons why payment of a debt is withheld,

namely, either because the debtor, though able to pay,
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doubts his liability, or because he is unable to pay, though

he knows he is liable. In the first case an action at law

decides the question ; but the judgment given by the

court in exercise of its proper function is scarcely ever

followed by the taking out of execution. The debt being

established, the debtor pays it, and the judgment is im-

mediately satisfied. The creditor has the advantage of

the decision of the court, but he has no occasion for any

of those extraordinary remedies to which his position as

a judgment creditor entitles him. If, however, the debtor

is unable to pay, judgment is obtained merely for the

sake of its fruit. The creditor endeavours, by suing out

an execution, to obtain an advantage over other creditors,

who may not have put themselves and the debtor to the

same trouble and expense. But inability to pay one debt

is presumptive evidence of inability to pay others ; and

when a man is unable to pay all his creditors in full, it

is time that a distribution should be made of his property

amongst his creditors rateably. The extraordinary pri-

vileges conferred on a judgment creditor seem, there-

fore, in most cases, practically to end in an undue pre-

ference of a pressing creditor over others who have as

good a right to be paid. With respect to the three last

classes of debts, namely, debts by specialty in which the

heirs are bound, those in which the heirs are not bound,

and simple contract debts, the distinctions between them

serve principally to mark the steps of the struggle by

which the rights of creditors have at length been ob-

tained. The trophies of a victory so hardly won can

scarcely be expected to present a very orderly appear-

ance. The rights of these creditors accordingly vary

with the accident of the death of the debtor, with the

proportion which his real estate may bear to his per-

sonalty, and with the circumstance of his having or not

having charged his real estate by his will with the pay-

ment of his debts ; altliough, as we shall see, he can

bring them all to a level by becoming, if he please, a
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bankrupt or insolvent. Surely it is time that the law

of debtor and creditor were placed upon some more

simple and reasonable footing.

The next subject which claims our attention is that of interest on

interest upon debts. The absurd prejudice which anciently
^'^"'^'

caused interest, under the name of usury, to be considered

unlawful, retained some hold upon our law long after the

taking of interest was rendered lawful by act of parlia-

ment (^). In ordinary cases a debtor was allowed to

withhold payment of his debt, without being obliged to .

give to his creditor the poor recompense of interest on

the money he was making use of for his own benefit.

For until recently it was a general rule of law, that in-

terest was not payable on any debts, whether by specialty

or simple contract, unless expressly agreed on, or unless

a promise could be implied from the usage of trade or

other circumstances, or unless the debt were secured by

a bill of exchange or promissory note, which, being mer-

cantile securities, always carried interest (u). But in

equity interest was more frequently allowed (v). And
now, by an act of King William the Fourth {x), interest

is recoverable on all debts payable by virtue of any

written instrument, at a certain time, from the time when
such debts were payable, or if payable otherwise, then

from the time when demand of payment shall have been

made in writing, so as such demand give notice to the

debtor that interest will be claimed from the date of such

demand until the time of payment.

The payment of a debt is sometimes secured by a Sureties.

(0 Stat. 37 Hen. VIII. c. 9. (v) See Lowndes v. Collins, 17

See ante, p. 5. Ves. 27 ; 2 Fonb. Eq. 429 ; C. P.

(m) Higgins V. Sargent, 2 Barn. Cooper, 246 et seq.

& Cress. 348; S. C. 3 Dow. & Ry. (x) Stat. 3 & 4 Will. IV. c. 42,

613; Foster v. Weston, 6 Bing. ss. 2S, 29; Hyde \. Price, S Sim.

709 ; Page v. Newman, 9 Barn, & 578.

Cress. 378.
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New enact-

ment.

Co sureties.

surety^ who makes himself liable, together with the prin-

cipal debtor, for the payment. If the surety should pay

the debt, he will become the creditor of the principal

debtor for the amount ; but although the debt paid

should have been secured to the original creditor by the

bond under seal of the debtor and his surety, the surety,

having paid the debt, would until recently have become

the simple contract creditor only of the principal debtor

;

unless he should have taken the precaution to procure from

such debtor a counter-bond for his own indemnity (y).

The surety, however, would have been entitled to the

benefit of all collateral securities which the creditor,

whom he had repaid, held for the debt ; but he was not to

be entitled to the original bond executed by the debtor,

because that was at an end by the very fact of the pay-

ment {z). In the words of Lord Brougham {a), the court

admitted the surety's right, as against the principal deb-

tor, to stand in the shoes of the creditor, but said there

were no shoes for him to stand in. But by a recent en-

actment every surety who pays a debt is now entitled

to have assigned to him every judgment, specialty or

other security which shall be held by the creditor in

respect of such debt, whether such judgment, specialty

or other security shall or shall not be deemed at law to

have been satisfied by the payment of the debt ; and

such person shall be entitled to stand in the place of the

creditor and to use all the remedies, and if need be and

upon a proper indemnity, the name of the creditor in

any action to obtain from the principal debtor indemni-

fication for his loss ; and the payment made by the

surety shall not be pleadable in bar of any action or

other proceeding by him {b). If there should have been

(y) Copis V. Middleton, Turn. &
Russ. 221'.

(s) Turn. & Russ. 231 ; Dow-

biggen v. Bourne, 2 You. & Coll.

462; Jones v. Davids, 4 Russ. 277;

Caulfield V. Magnire, 2 Jones &

Lat. 164, 168.

(«) Hodgson V. SItaw, 3 My. &
Keen, 183, 194.

(6) Stat. 19 & 20 Vict c. 97, s.

5 ; Lockharl v. Reilly, 1 De Gex &
Jones, 464.
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more than one surety, any one surety, paying the whole

debt, is entitled, according to the general principles of

justice, to contribution from his co-sureties in equal

shares, or if they should have been sureties to unequal

amounts, then in proportion to the respective amounts to

which they have made themselves liable (c). And the

remedies given by the act above mentioned are extended

to co-sureties
;
provided that no co-surety shall be en-

titled to recover from any other co-surety, by the means

aforesaid, more than the just proportion to which, as

between those parties themselves, such last-mentioned

person shall be justly liable (d). In equity, if any surety

has become insolvent, the others must contribute rateably

to the payment of the whole debt (e). But if the surety

has paid no more than his own proportion of the debt,

he cannot obtain contribution from any of the others (f) ;

nor will contribution be allowed when the suretyship of

one person is a distinct transaction from that of the

others (g). A surety, however, may be discharged from Discharge of

his liability by the conduct of the creditor. As surety surety.

he has made himself liable only for the payment of a

particular debt at a given time, or under certain given

circumstances. If therefore the creditor, by any subse-

quent arrangement with the principal debtor, preclude

himself from demanding payment of his debt at the time

or under the circumstances originally agreed on, the

surety will be at once discharged from all liability (h).

(c) Deering v. Earl of Winchel- (g) Coope v. Twijman, T. &
sea, 2 Bos. & Pul. 270, 272, 273; Russ. 426: Craythome v. Swin-

Brown V. Lee, 6 Barn. & Cress. hurne, 14 Ves. 160; Pendlebury v.

689 ; S. C. 9 D. & R. 701. Walker, 4 You. & Coll. 424.

{d) Stat. 19 & 20 Vict. c. 97, (/<) Calvert w. London Dock Com-

s. 5. pafiy, 2 Keen, 638 ; Heath v. Key,

(e) Peter v. Rich, 1 Cha. Rep. 1 Y. & Jerv. 434; Nicholson v.

3'i; Hitchman v. Stewart, 3 Drewry, Revill, 4 Ad. & Ell. 675, 683;

271. Blake v. White, 1 You. cV Coll.

(/) Ex parte Gifford, 6 Ves. 807 ; 420 ; Bowser v. Cox, 4 Beav. 379 ;

Davies v. Humphreys, 6 Mee. & 6 Beav. 110; and see Squire v.

Wels. 153, 168, 169. Whitton, 1 II. of L. Cases, 333.
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Tims if the creditiM" bind himself to give further time for

payment to the principal debtor {i), or compound with

him, without exj)ressly reserving his remedy against the

surety (J), the surety will be discharged. But the ac-

ceptance by the creditor from the principal debtor of a

new and independent security for the debt will not dis-

charge the surety {h). Neither will the surety be dis-

charged by the mere neglect of the creditor to enforce

payment of the debt from the principal debtor at the time

of its becoming due(Z); nor by the creditor's express

agreement to give time to the principal debtor, if such

agreement fail in any of the requisites of a binding con-

tract (m).

Alienation of \yg ^ow approach the subject of the alienation of
debts. .

debts, to which some reference has already been made.

We have seen that a debt was anciently considered as a

mere right to bring an action against the debtor, and as

such was incapable of being transferred («). In process

of time, however, an assignment of a debt was permitted

to take place by means of an authority from the creditor

to his assignee to sue the debtor in the creditor's name.
Power of attor- --pj^jg authority is usually called a poicer of attorney, which

need not be by deed, but may be by writing unsealed (o),

or even by parol (p) ; and when a debt is a legal debt,

(j) Samuel v. Hoiuarth, 3 Meriv. Hewitt, 3 Kay & John. 438.

272; Eyre v. Bartrop, 3 Madd. {k) Bell w. Banks, 3 Man. & Gr.

221 ; Moss V. Hall, 5 Ex. Rep. 46
;

258.

Davies v. Stainbank, 6 De Gex, M. (/) Eyre v. Everett, 2 Russ. 381

;

& G. 679. Peel v. Tatlock, 1 B. & P. 419.

{j) Ex parte G'iffurd,G Yes. SOT ; (m) Philpot v. Briant, 4 Bing.

Ex parte Carstairs, Buck, 560; 717; Tucker v. Laiiig, 2 Kay &
Mallby V. Carstairs, 7 Bar. & John. 715.

Cress. 737; S. C. 1 Man. & Ry. (n) Ante, p. 4.

549 ; Thompson v. Lack, 3 C. B. (o) Howell v. M'lvers, 4 T. R.

540 ; Owen v. Homan, 4 House of 690.

Lords Cases, 997 ; Close v. Close, (p) Heath v. Hall, 4 Taunt.

4 De Gex, M. & G. 176; U'ebbx. 326.
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recoverable only in a court of law, it cannot be effectually

assigned without such a power. The assignment of debts

by means of powers of attorney is now recognized and

protected by the courts of law. Thus in a case where

the original creditor became bankrupt after he had as-

signed his debt, it was held that an action against the

debtor might still be properly brought in the name of

such original creditor, by virtue of the power of attorney

which he had given to his assignee; although, if no

assignment had been made, the assignees of the creditor

under the bankruptcy would have been the proper par-

ties to sue {q). So if a power of attorney be given on an

assignment of a debt for a valuable consideration, it is

held to be irrevocable by the assignor (r). When a debt

or demand is equitable only, that is of a nature to be

recoverable only in the Court of Chancery, it may be

assigned without a power of attorney ; for equity will

allow the assignee to sue in his own name ; and it is to

be hoped that the privilege may one day be extended by

parliament to the assignee of a legal debt. When a debt Notice to the

is assigned, the title of the assignee is not complete until '^
^^^'

he has given to the debtor notice of the assignment (s)

;

for the debtor, if he has had no notice of the assignment,

may lavv'fully pay his debt to the original creditor, and

will be effectually discharged by his receipt.

Bills of exchange and promissory notes are, as we Bills and notes.

have already seen(Oj exceptions to the rule which re-

quires a power of attorney to enable the assignee to sue

the debtor for the debt assigned. The custom of mer-

chants was in ancient times sufficiently powerful to

countervail in this respect the strictness of the common

(?) Winch V. Keeletj, 1 T. R. 565.

619 ; Pariiham v. Hurst, 8 Mee. & {s) See post, the chapter on

Wels. 1\'^. Title.

(r) Wiihh V. Whitcomh, 2 Esp. (/) Ante, p. 4.
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law, and the holder of a bill of exchange was able to sue

upon it in his own name. By a statute of Anne (//),

promissory notes were made assignable or indorsable

over in the same manner as inland bills of exchange

niiglit be according to the custom of merchants.

Involuntary Debts, being formerly considered as mere rights of

debts'"^"
° action, could not be taken in execution on a judgment

obtained against the creditor. But when they are

secured by some cheque, bill, note, bond, specialty or

other security (x), the act for extending the remedies of

creditors against the property of debtors (y) provides

that under the writ o{ fieri facias {z) the sheriff may
seize not only money and bank notes, but also the secu-

rities above mentioned, and may sue upon them in his

own name on the arrival of the time of payment ; but

the sheriff is not bound to sue unless indemnified in the

manner prescribed by the act from the costs of the

Common Law action. And the Common Law Procedure Act, 1854,

1854^
""^^ ''

' ^^^^ enables the court or a judge to order the examina-

tion of any judgment debtor as to any and what debts

are owing to him (a) ; and a judge may, on the applica-

tion of the judgment creditor, either before or after such

examination, order that all debts owing from any third

person (in the act called the garnishee) to the judgment

debtor shall be attached to answer the judgment debt (A).

And payment made by the garnishee, or execution levied

upon him under the provisions of the act, for the amount

of his debt, is a valid discharge to him as against the

judgment debtor to the amount paid or levied, although

(u) Stat. 3 & 4 Anne, c. 9, {y) Stat. 1 & 2 Vict. c. 110, s.

made perpetual by stat. 7 Anne, 12.

c. 25, s. 3. (z) See ante, p. 47.

(a) Harrison v. Paynier, 6 Mee. (a) Stat. 17 & 18 Vict. c. 125,

& Wels. 387 ; fVood v. Wood, 4 Q. s. 60.

B. 397. (i) Ibid. s. 61.
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such proceedings may be set aside, or the judgment

reversed (c).

In the event of bankruptcy or insolvency, the assig- Bankruptcy or

nees of the bankrupt or insolvent are empowered to sue
"'^^"^3'-

for debts owing to him in their own names for the benefit

of his creditors (d).

We have now to consider the payment of debts. Payment of

And, in the first place, the payment of a smaller sum is ^ ^^'

no satisfaction of a larger one, unless there be some smaller sum no

consideration for the relinquishment of the residue (e), satisfaction of

such as the payment at an earlier time than the whole

is due if), or the concurrence of some {g) or all of the

other creditors of the debtor in accepting a composi-

tion (A). But it seems that the acceptance of a nego-

tiable security for a small amount may be a good satis-

faction for a larger debt (^) ; and the payment of a small

sum may be a good satisfaction for an unliquidated

demand for large pecuniary damages, on account of the

uncertainty of such a claim {k). When a less sum is Appropriation

paid to the creditor than the whole amount of his de- ° payments,

mands, it is competent to the debtor to make the pay-

ment in satisfaction of any demand he may please, and

the creditor must appropriate the payment accord-

(c) Stat. 17 & 18 Vict. c. 125, (c) Cumber v. Wa7ie, 1 Strange,

s. 65. See Hohnes \. Tuilon, 5 E. 425; S. C. 1 Smith's Leading

& B. C5. Cases, 146 j Fitch v. Suiton, 5

{d) Stat. 12 & 13 Vict. c. 106, East, 230.

s. 141, repealing stats. 6 Geo. IV. (/) Co. Litt. 212 b.

c. 16, s. 63, and 1 & 2 Will. IV. (g) Norman v. Thompson, 4 Ex.

c. 56, s. 25, as to bankruptcy; and Rep. 755.

1 & 2 Vict. c. 110, s. 51; 7 & 8 {h) Reaij v. Richardson, 2 Cro.

Vict. c. 96, s. 13, as to insolvency. Mee. & Rose. 422.

And see stat. 15 & 16 Vict. c. 76, (0 Sibree v. Tripp, 15 Mee. &
s. 142, as to the bankruptcy or in- Wels. 23.

solvency of a plaintiff in an action (''') Jf'Ukinson v. Byers, 1 Ad. &
at law. Ell. 106.
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ingly (I) ; but if the payment be made generally, without

any express appropriation, the creditor may elect, at

the time of payment iwj), or within a reasonable time

after (7i), to appropriate the money to whichever demand

he may please. And if no election as to the appropria-

tion of the payment should be made on either side, the

law will, in ordinary cases of current accounts, presume

that the first item on the debit side is discharged or

reduced by the first payment entered on the credit side,

and so on in the order of time (o). When the debt

carries interest, the payment is considered to be applied

in the first place in discharge of the interest then due,

and the surplus, if any, in discharge pro tanto of the

principal. For no creditor would apply any payment

to the discharge of part of the principal, which carries

interest, instead of to the discharge of interest for which,

when due, no further interest is payable {p).

Composition When a person becomes so embarrassed as to be un-
with creditors, ^^jg ^^ p^^y ^^ j^-g ^jg^j^g j^ {yj\\^ j^g usually endeavours to

enter into a composition with his creditors, prevailing on

them to accept so much in the pound, and to allow a

given time for payment. In this case a letter of licence

is generally given by the creditors, by which they cove-

nant not to take any proceedings for their debts in the

meantime ; and this Hcence is frequently embodied in a

deed of inspectorship, by which certain inspectors are ap-

pointed to watch the winding up of the debtor's affairs

on behalf of the creditors. The payment of the com-

position is sometimes guaranteed by some friends of the

debtor as his sureties, and when payment is made, a

(/) Shaw V. Picton, 4 Barn. & (n) Simson v. Ingham, 2 Barn.

Cress. 715 ; Nash v. Hodgson, Ld. & Cress. 65.

C. and Lds. Justices, 1 Jur. N. S. (o) 1 Meriv. 608; IVUliams v.

946 ; 6 De Gex, M. & G. 474. RawHnson, 10 J. B. Moore, 362.

(m) DeL'aijncs v. Noble, 1 Men (p) Bower v. Marris, 1 Cr. &
604. Phi. 3J], 3o5.
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release of all demands is given by the creditors. If,

however, the composition should not be punctually paid,

the creditors will no longer be restrained from proceed-

ing to enforce the full payment of their debts (g). Such

creditors as hold security for their debts should openly

stipulate that their securities are not to be affected ; and

such a stipulation will be sufficient to preserve them (r).

But any secret agreement between the debtor and a

creditor, by which he is to have any advantage over the

others, in order to induce him to agree to the composi-

tion, is evidently a fiaud on the other creditors, and as

such is absolutely void (s), and prevents the creditor who

is party to it from suing for his share in the composition(0-

In some cases an assignment of the debtor's estate Assignment to

and effects is made to trustees for sale and conversion
credhors void

into money, to be divided rateably amongst the ere- as an act of

T * 1 1 • • 1

'

1 . 1 1 .1 bankruptcy,
ditors. As however this is the process adopted by the

law in cases of bankruptcy, where it is carried on under

judicial sanction, the law considers that such an assign-

ment of the whole of the estate of a person in trade is

an act of bankruptcy, and as such void, if there be any

creditor or creditors who have not concurred in it of

sufficient amount to sue out a petition for adjudication

of bankruptcy (m). An exception to this rule is made, Exception.

if a petition for adjudication of bankruptcy do not issue

(q) Cranky v. HiUarij, 2 Mau. N. C. 407 ; Higgins v. Pitt, 4 Ex.

& Selw. 120. Rep. 312.

(r) Nichols v. Norris, 3 Barn. & (t) Howden v. Haigh, 11 Add.

Adol. 41 ; Ex parte Glendinning, & Ell. 1033 ; Ex parte Oliver, 4

Buck, 517 ; Lee v. Lockhart, 3 De Gex & Sniale, 354.

Mylne & Craig, 302 ; Cullingworth (u) Tappendenv. Burgess, 4 East,

V. Loijd, 3 Beav. 385, and the cases 230; Dulton v. Morrison, 17 Ves.

collected, p. 395 ; Bush v. Shipman, 193, 199 ; Powell v. Lloyd, 2 You.

14 Sim. 239. & Jerv. 372; Ex parte Philpott,

{s) Leicester v. Rose, 4 East, Court of Review, 10 Jur. 717.

372 ; Knight v. Hunt, 5 Bing. 432
;

See post, the chapter on Bank-

Pendlebury v. Walker, 4 You. & ruptcy.

Coil. 424; Alsager v. Spalding, 4

"W.P.P. I
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within three calendar months from the execution of such

a deed by any trader, provided the deed be executed by

every trustee within fifteen days after the execution

thereof by the trader, and that the execution by such

trader and by every such trustee be attested by an at-

torney or soHcitor ; and provided that notice be given

within one month after the execution thereof by such

trader, in the London Gazette and two London daily

newspapers, if he reside in London or within forty miles

of it ; or in the London Gazette, one London daily news-

paper, and one provincial newspaper published near to

such trader's residence, if he do not reside within forty

miles of London ; and such notice must contain the

date and execution of the deed, and the name and place

of abode respectively of every such trustee and of such

attorney or solicitor (a;).

Arrangements It is also provided by the Bankrupt Law Consoli-

^ ^^ '

dation Act, 1849 (y), that every deed or memorandum
of arrangement entered into between a trader and his

creditors, and signed by or on behalf of six-sevenths in

number and value of those creditors whose debts amount

to ten pounds and upwards, touching such trader's lia-

bilities and his release therefrom, and the distribution,

inspection, conduct, management and mode of winding

up his estate, or all or any of such matters or any matters

having reference thereto, shall bind all the creditors, and

shall not be liable to be disturbed by any prior or subse-

quent act of bankruptcy. But no creditor who shall not

have signed will be boimd until after the expiration of

three calendar months from the time at which he shall

have had notice from the trader of his suspension of pay-

ment and of the deed or memorandum of arrangement,

unless the trader shall within such time obtain from the

Court of Bankruptcy an order or certificate declaring

(t) Stat. 12 & 13 Vict. c. 106, (;/) Stat. 12 & 13 Vict. c. 106,

s. 68, repealing stat. 6 Geo. IV. c. s. 224.

16, s. 4.
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that the deed and memorandum has been duly signed by

or on behalf of such a majority of creditors as aforesaid.

Such a deed or memorandum of arrangement must pro-

vide for the entire distribution of the trader's estate

amongst all his creditors (z), though an actual assignment

thereof is not necessary (a) ; but not even the wearing

apparel of the debtor must be excepted (b), nor any other

articles which a bankrupt would be allowed to retain (c).

An act has also been passed for facilitating arrange- Act to facilitate

ments between debtors and creditors (d), which applies beuve^n"^"
^

only to such debtors as are not traders within the bank- debtors and
creditors*

rupt laws. Under this act any such debtor, with the

concurrence of one-third in number and value of his

creditors, may, with the sanction of a commissioner of

the Court of Bankruptcy, and if his debts have not

been improperly incurred, procure two meetings of his

creditors to be called, to consider any proposal for the

payment or compromise of his debts. And if the major

part of the creditors in number and value, or nine-tenths

in value, or nine- tenths in number whose debts exceed

twenty pounds, at the first meeting, and three-fifths in

number and value, or nine-tenths in value, or nine-tenths

in number whose debts exceed twenty pounds, at the

second meeting, agree to the composition, it will be

binding as against all the other creditors who had notice

of the meetings, provided it be confirmed by the com-

missioner, and provided one full third in number and

value of all the creditors were present at the second

meeting, either in person or by an authorized agent.

(«) Tetley v. Taylor, 1 E. & B. & N. 34.

521; Drew v. Collins, 6 Ex. Rep. (6) March v. Warwick, 1 H. &
670 ; March v. Warwick, 1 H. & N. 158.

N. 158 ; Macnaught v. Russell, 1 (c) Snodin v. Boyce, 4 H. & N.

H. & N, 61 1 ; Irving v. Gray, 3 H. 391, qu. ? See post, p. ] 28.

& N. 34; Bloomer v. Darkes, 2 C. {d) Stat. 7 & 8 Vict. c. 70. See

B., N. S. 165. Robins v. Hohbs, 9 Hare, 122
;

(a) Ex parte Calvert, 3 De Gex Chilcote y.Kemp, 3 Ex. Rep. 514.

& Jones, 95; Irving v. Gray, 3 H.

I 2
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CHAPTER IV.

OF BANKRUPTCY.

Under some circumstances a debtor is discharged by

law from his debt without any actual payment, or with-

out payment of more than a part of it. This occurs in

the cases of bankruptcy and insolvency, of each of which

some notice appears desirable.

And first as to bankruptcy. The whole of the law of

bankruptcy is now governed by the recent act to amend

and consolidate the laws relating to bankrupts (a) which

came into operation on the 11th of October, 1849, and

by which all the previous acts have been repealed. Of
these the most important was the statute of 6 Geo. 4,

c. 16, "An Act to amend the Laws relating to Bank-

rupts," which had been amended and altered by various

others (&), the provisions of which, with some alterations,

have been consolidated in the present act. And first as

Who may be a to the persons liable to become bankrupt. No person
an rupt.

^^^^ ^^ ^ bankrupt who is not a trader within the mean-

ing of the laws relating to bankrupts. The persons who
are such traders are—all alum makers, apothecaries,

auctioneers, bankers, bleachers, brokers, brickmakers,

builders, calenderers, carpenters, curriers, cattle or sheep

salesman, coach proprietors, cow keepers, dyers, fullers,

keepers of inns, taverns, hotels or coffee houses, lime-

(n) Stat. 12 & 13 Vict. c. 106. 29 ; 5 & 6 Vict. c. 122; 7 & 8

(i) 1 & 2 Will. IV. C.5G; 3 & Vict. c. 96 ; 8 & 9 Vict. c. 48 ; 10

4 Will. IV. c. 47 ; 1 & 2 Vict. c. & 11 Vict. c. 102 ; 11 & 12 Vict.

110; 2Vict. c. 11; 2 & 3 Vict. c. c, 86.
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burners, livery stable keepers, market gardeners, millers,

packers, printers, shipowners, shipwrights, victuallers,

warehousemen, wharfingers, scriveners receiving other

men's monies or estates into their trust or custody, per-

sons insuring against perils of the sea, and all persons

using the trade of merchandize by way of bargaining,

exchange, bartering, commission, consignment, or other-

wise in gross or by retail, and all persons who either for

themselves, or as agents or factors for others, seek their

living by buying or selliiig, or by buying and letting

for hire, or by the workmanship of goods or commodities.

But no farmer, grazier, common labourer, or workman
for hire, receiver-general of the taxes, or member of or

subscriber to any incorporated commercial or trading

companies established by charter or act of parliament,

shall be deemed as such a trader liable to become bank-

rupt (c). An attorney or solicitor, as such, is not within Attorney or

the bankrupt law; but if he is in the habit of receivina: fo'icitornot

. . ... liable as such.

his clients' money into his own hands and investing it

for them, and charging a compensation for so doing, in

addition to his charges for other professional business,

he will be liable to become bankrupt as a scrivener re-

ceiving other men's monies into his trust (d). An alien Alien or deni-

or denizen is within the bankrupt law (e) ; and so is a
^^""

married woman carrying on trade for her separate use woman.

by the custom of London (f), or whilst her husband is

undergoing sentence of transportation (g). But an in- Infant.

fant under the age of twenty-one years cannot be a bank-

rupt, because by the law of England he cannot be made

(c) Stat. 12 & 13 Vict. c. 106, De Gex, M. & G. 246.

s. 66. (e) Stat. 12 & 13 Vict. c. 106,

(d) Malldn v. Adams, 2 Rose, s. 277.

28 ; Ex parte Bath, Mont. 82, 84; (/) Ex parte Carrington, 1 Atk.

where the cases are collected. See 206.

also Wilkinson v. Candlish, 5 Exch. (g) Ex parte Franks, 7 Bing.

Rep. 91, 97; Ex parte Dufaur, 2 762 ; 1 M. & Scott, 1.
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liable on contracts entered into by him in the course of

trade {h).

Act of bank- A persoii within the bankrupt laws becomes bankrupt
"'' ^^'

by committing an act of hankrnptcy. The following

acts, if done with intent to defeat or delay the creditors

of a trader, are acts of bankruptcy, namely, if any such

trader shall depart this realm, or being out of this realm

shall remain abroad, or depart from his dwelling-house,

or otherwise absent himself, or begin to keep his house,

or suffer himself to be arrested or taken in execution for

any debt not due, or yield himself to prison, or suffer

himself to be outlawed, or procure himself to be arrested

or taken in execution, or his goods, monies or chattels

to be attached, sequestered or taken in execution, or

make or cause to be made, either within this realm or

elsewhere, any fraudulent grant or conveyance of any

of his lands, tenements, goods or chattels, or make or

cause to be made any fraudulent surrender of any of his

copyhold lands or tenements, or make or cause to be

made any fraudulent gift, delivery or transfer of any of

Lying in his goods or chattels (i). It is also an act of bankruptcy
prison.

£qj. ^ trader to lie in prison for debt for twenty-one days,

Escape. or, having been committed or detained for debt, to

escape out of prison or custody {j).

Most of the above acts of bankruptcy have been such

ever since a bankrupt was first defined by the statute of

Elizabeth " touching orders for bankrupts " (k). Bank-

ruptcy was then considered as a crime, and the bank-

rupt was called " an offender " (Z). But in modern

(/<) Del/on V. Hodges, 9 Bing. Jones, 13.

3(3.5, 370. (j) Sect. 69.

(i) Stat. 12 & 13 Vict. c. 106, s. (//) Stat. 13 Eliz. c. 7.

67; Ex parte Bland, 6 De Gex, (/) Stat. 13 Eliz. c. 7, s. 10; 2

M. Sc G., 7;>7; Johnson v. Fesen- Black. Com. 471.

viei/er, 25 Bcav. 88 ; 3 De Gex &
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times bankruptcy has been looked upon as the proper

remedy for a trader in embarrassed circumstances. He
gives up all his property to his creditors, to be divided

rateably amongst them ; and, if his behaviour has been

free from serious blame, he obtains a discharge from past

liabilities, together with a small allowance to enable him

to begin the world again {m). An act of bankruptcy Declaration of

may accordingly now be committed by merely filing, in insolvency.

the Court of Bankruptcy of the district within which a

trader may have resided or carried on business for the

last six calendar months (w), a formal declaration, signed

by the trader, and attested by an attorney or solicitor,

that he is unable to meet his engagements, provided a

petition for adjudication of bankruptcy be filed within

two calendar months (o). And a petition for adjudication

of bankruptcy, under which the trader is now declared

bankrupt {p), may be filed by any trader against him-

self ; but it is now provided, that unless such trader shall Trader filincr

forthwith, after the filing of his petition, and before adju- J-^ldf must"''

dication of bankruptcy thereunder, make it appear to the show £150 at

satisfaction of the court that his available estate is suffi-

cient to produce the sum of 150/. at the least, such

petition shall be dismissed ; and no further petition shall

be filed by such trader in the same district without the

leave of the court, and the adjudication on any further

petition shall be subject to the like condition as to the

available estate of the trader ((7). So an act of bank- Concerted

ruptcy may now be lawfully concerted or agreed upon ^^"^^^Pt'^y*

between the bankrupt and any creditor or other person (r),

which was not the case at the time when bankruptcy was

{m) Stat. 12 & 13 Vict. c. 106, {p) Stat. 12 & 13 Vict. c. 106,

s. 195. s. 89.

(w) Stat. 17 & 18 Vict. c. 119, {q) Stat. 17 & 18 Vict. c. 119,

ss. 16, 17. s. 20.

(0) Stat. 12 & 13 Vict. c. 106, (r) Stat. 12 & 13 Vict. c. 106,

s. 70. See Ex parte Hunt, 3 De s. 115.

Gex & Smale, 572.
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Nonpnymnit considered an offence (s). Again, if a creditor recover

debt.
°"'^" judgment against a trader in any personal action for the

recovery of any debt or money demand in any court of

record, and be in a situation to sue out execution upon

such judgment, and there be nothing due from him by

way of set-otf, he may serve notice in writing upon such

trader personally, requiring immediate payment of such

judgment debt; and if the trader do not pay or satisfy

him within seven days after such service, he commits an

act of bankruptcy on the eighth day after service of such

Disobeyinfj de- notice (0- So if any trader shall disobey any order or

for paynunt of decree made in any cause in Chancery, or in any matter
money, q{' bankruptcy or lunacy, and duly served on him, for

payment of any sum of money, the court may, by order,

fix a peremptory day for payment ; and if such trader,

being personally served with such last-mentioned order

seven day before the day therein appointed for payment

of such money, shall neglect to pay the same, he com-

mits an act of bankruptcy on the eighth day after the

Petitioning for service of such order (u). It is also an act of bankruptcy

under rrisol-
^^^ ^ trader in prison to file a petition for his discharge

vent Debtors under the laws for relief of insolvent debtors, provided

he be declared bankrupt before the time advertised for

him to be brought up to be dealt with according to such

laws, or within two calendar months from the time of

the order vesting his estate in the provisional assignee of

the Court for Relief of Insolvent Debtors ; and in such
Filing affidavit case his estate is divested out of such assignee (.r). It is

also now provided, that on a proper affidavit of debt

being made by any creditor, stating, amongst other

things, the delivery to the trader personally, or to some

adult inmate at his usual or last known place of abode
or business, of written particulars of his demand, with

(s) E.i- parte Goiilhtvaite, I Roi^e, (u) Sect 73.

87 ; EJ- parte Brookes, Buck, 2o7. (a) Stat. 12 & 13 Vict. c. 106,

(0 Stat. 12 & 13 Vict. c. 10G,s. s. 7K
72.
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notice requiring immediate payment, such trader may be

summoned to appear before the bankrupt court either to

admit the demand, or to swear that he verily believes

that he has a good defence to such demand or to some

part of it. And in such case the court is now empowered

to require the trader to enter into a bond with two sure-

ties to pay such sum as shall be recovered, together with

such costs as shall be given in any action which shall

have been or shall be brought for the recovery of such

demand or any part thereof (y). And if he admits the Admission of

demand, and does not satisfy the creditor within seven ^^^^ ^^^ "°'^'

. . . .
payment,

days next after the filing of such admission, he commits

an act of bankruptcy on the eighth day after the filing

of such admission, provided a petition for adjudication

of bankruptcy be filed against him within two calendar

months from the fihng of the creditor's affidavit (z).

After such a summons, an admission of debt may be

made with the same effect, without the trader's appear-

ing in court, provided it be made in the prescribed form,

and there be present some attorney of one of her ma-
jesty's superior courts of law on behalf of such trader,

expressly named by him and attending at his request, to

inform him of the effect of such admission before the

same is signed by him, and provided also that such

attorney do subscribe his name thereto as a witness to

the due execution thereof, and in such attestation declare

himself to be attorney for the said trader, and state

therein that he subscribes as such attorney (a). If the

trader do not appear when summoned, or if on appearing

he refuse to sign the admission of debt (Z»), or admit only

part, without swearing to his belief that he has a good

defence to the debt or to the part not admitted, and if

required by the court enter into such a bond as is men-

(//) Stat. 12 & 13 Vict. c. 106, («) Sect. 81.

ss. 78, 79 ; see Ex parte Wood, 4 (a) Sect. 84.

De Gex, M. & G. 875. (b) Sect. 83.
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tioned above, then he commits an act of bankruptcy on

the eighth day after service of the svmimons, unless within

seven days from such service, or within such enlarged

time as may be granted to him, he satisfies the creditor,

or enters into a bond with two sureties, to be approved

by the court, to pay such sum and costs as shall be reco-

vered in any action for the debt ; but the petition for

adjudication of bankruptcy must be hied within two

calendar months from the filing of the creditor's affi-

davit (c '. No person is now liable to become bankrupt

by reason of any act of bankruptcy committed more

than twelve calendar months prior to the filing of any

petition for adjudication of bankruptcy against him(d).

Petitioning When an act of bankruptcy has been committed by a
creditor.

trader, any creditor or creditors may petition the Court

of Bankruptcy for an adjudication of bankruptcy against

him, provided the amount of their debts be as follows :

—

the single debt of any creditor, or of two or more being

partners, 50/. or upwards ; the debt of two creditors, 70/.

or upwards ; and the debt of three or more creditors,

100/. or upwards: and every person who has given

credit to any trader upon valuable consideration for any

sum payable at a certain time, which time shall not have

arrived when such trader committed an act of bank-

ruptcy, may petition or join in petitioning, whether he

shall have had any security in writing for such sum or

not(e). The debt, however, must be a legal debt, and

one for which the creditor might sue at law in his own
name(/). The truth of the petition is sworn to by the

petitioning creditor, and immediately after it is filed, the

Court of Bankruptcy has now, without any further au-

thority, full power over the bankrupt and his real and

(c) Stat. 12 & 13 Vict. c. 106, (e) Sect. 91.

ss. 80, 82 ; see Ohlfield v. Dodil, 8 (/) Medlicol's case, 2 Str. 899;

Ex. Rep. .578 ; S. C. 17 Jur. 2G1. Ex parte Sutton, 11 Ves. 163.

(rf) Sect. 88.
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personal estate for payment of his creditors according to

the act(^). An entry of the petition is made in a book

called the Docket Book(70. This is called striking a Striking a

docket. If the trader shall, after the filing of a petition
p ,. ,. . p , , . , . 1 Compounditiff
lor adjudication ot bankruptcy against him, pay to the with petition-

petitioning creditor any money, or give him any satis- '"^
'^f^u ""J

^"^

faction or security for his debt, or any part thereof, ruptcy.

whereby he may receive more in the pound in respect

of his debt than the other creditors, such trader thereby

commits an act of bankruptcy; and if adjudication of

bankruptcy shall have been made under such petition,

the court may either declare such adjudication to be

valid, and direct the same to be proceeded in, or may
order it to be annulled, and a new petition for adju-

dication may be filed, which may be supported by

proof either of such last-mentioned or of any other act

of bankruptcy {i).

Formerly a commission of bankruptcy under the Commission of

great seal issued in every case, whereby certain persons ^" '^"P'^^y-

were appointed commissioners for the purpose of di-

recting that particular bankruptcy {k). Subsequently a

Court of Bankruptcy was erected in London, and cer-

tain fixed commissioners appointed, by any one of whom
the duties of a commissioner were to be performed in

all cases of bankruptcies in London (Z). When the Fiat in bank-

docket had been struck, the creditor presented a formal '^"P^'^y-

petition to the Lord Chancellor, whereupon a fiat in

bankruptcy issued, whereby the creditor was authorized

to prosecute his complaint against the trader in the

Court of Bankruptcy, or before one of the commis-

sioners of that court (7«)- And more recently fixed com-

missioners have been appointed throughout the country

(g) Stat. 12 & 13 Vict. c. 106, (k) Stat. 13 Eliz. c. 7, s. 2; 6

s. 89. Geo. IV. c. 16, s. 12.

(h) Sect. 94. (l) Stat. 1 & 2 Will. IV. c. 56.

(0 Sect. 71. {m)Ibid.s. 12.
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each of wliom has a separate district, and forms a court

of record («)•

The adjudica- The fiat, liowever, is now abohshed ; and the debt,
*'°"'

the trading, and the act of bankruptcy having been

proved, the trader is adjudged a bankrupt by the court

to which the petition is presented (o) ; and a duphcate

of the adjudication is then served on the bankrupt, who

is allowed seven days, or such extended time not ex-

ceeding fourteen days in the whole as the court shall

think fit, from such service to show cause against the

validity of the adjudication ; and if, at the expiration

of that time, he can show no such cause, notice of the

adjudication is forthwith advertised in the London

Gazette ; and two public sittings of the court are ap-

pointed for the bankrupt to surrender and conform, the

last of which must be on a day not less than thirty and

not exceeding sixty days from such advertisement, and

must be the day limited for such surrender. But notice

of the adjudication may be advertised immediately,

with the consent of the bankrupt testified in writing

under his hand before the court {p).

Freedom from The bankrupt is free from arrest and imprisonment

by any creditor in coming to surrender, and after such

surrender during the time limited for such surrender,

and such further time as shall be allowed him for

finishing his examination, and for such time after

finishing his examination until his certificate be al-

lowed (as after mentioned), as the court shall, from

time to time, by indorsement upon the summons of

such bankrupt, tliink fit to appoint, provided he was not

in custody at the time of such surrender (q).

(n) Stats. ,3 & 6 Vict. c. 122, s. (o) Stat. 12 & 13 Vict. c. 106,

59 et seq.; 12 & 13 Vict. c. 106, s. 101.

ss, 6—11. ip) Sect. 101.

(q) Sect. 112.
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If the bankrupt do not commence proceedings to dis-

pute the petition for adjudication, and prosecute the same

with dihgence and effect within two calendar months

after the advertisement (if he were within the United

Kingdom at the date of the adjudication), or within three

calendar months (if in any other part of Europe), or

within a twelvemonth (if elsewhere) ; the Gazette con- Gazette is evi-

. • • ,1 1 ,- , • 1 • • 1 -11 dence of bank-
tammg the advertisement is conclusive evidence in ail

ruptcy^

cases as against such bankrupt, and in all actions by his

assignees for his debts, that he became a bankrupt pre-

viously to the date and filing of the petition for adjudi-

cation, and that the petition was filed on the day stated

in the Gazette (r).

Along with the advertisement of the bankruptcy ap- Official as-

pears that of the appointment of an official assignee of
°

the bankrupt's estate. The official assignees are officers

of the Bankruptcy Court, one of whom is appointed by

the court to act for every bankruptcy. His duty is to

receive all the personal estate and effects, and the rents

and profits of the real estate, and the proceeds of sale of

the estate and effects, real and personal, of the bank-

rupt; and, until other assignees are chosen by the cre-

ditors, he is the sole assignee of the bankrupt's estate

and effects (s), all of which, copyholds only excepted (t),

vest in such assignee by virtue of his appointment {u).

At the public sittings of the court the creditors of the Proof of debts,

bankrupt prove their debts. As the bankrupt is dis-

charged from such claims only as have been or might

have been proved under the bankruptcy, provision has

been made for the proof of as many demands as pos-

(r) Stat. 12 & 13 Vict. c. 106, s. Real Property, 298, Srd ed.; 302,

233 ; 17 & 18 Vict. c. 119, s. 24, 4th ed.; 313, 5th ed.

(s) Stat. 12 & 13 Vict. c. 106, s. (u) Stat. 12 & 13 Vict c. 106, s.

40. 142. See also stat. 17 & 18 Vict,

(i) See Principles of the Law of c. 119, s. 23.
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sible. Thus a security, payable at a future time, may
be proved with a rebate of interest at the rate of five

per cent., to be computed from the declaration of a

dividend to the time at which the debt secured would

have become payable according to the terms upon which

it was contracted (x). Provision is also made for the

set-off of mutual credits or debts between the bankrupt

and any creditor, so that the balance only shall be claimed

or paid on either side (?/) ; also for the proof of any debt

by any surety for the bankrupt who may have paid it,

although after the filing of the petition for adjudica-

tion of bankruptcy, but not so as to disturb former

dividends (z). Persons insured may also prove after the

happening of the loss, and may receive dividends with

the other creditors, as if the loss had happened before

the filing of the petition (a). Annuity creditors may
also prove for the value of their annuities, to be ascer-

tained by the court, regard being had to the original

price (b) ; and if there should be any collateral surety

for the annuity, he will be discharged from all claims

in respect of the annuity on payment of the amount so

proved (c). Debts payable upon contingencies which

shall not have happened before the issuing of the fiat

may be valued by the court on the application of the

creditor, and the amount so ascertained may be proved
Contingent as the debt(<^). It is also now provided, that if the

bankrupt shall have contracted, before the filing of the

petition, a liability to pay money upon a contingency

which shall not have happened, and the demand in re-

spect thereof shall not have been ascertained before the

filing of such petition, then, if the liability be not other-

wise proveable, the person with whom such liability has

(x) Stat. 12 & 13 Vict. c. 10G,s. (a) Sect. 174.

172. (fc) Sect. 175.

(y) Sect. 171. (c) Sect. 176.

(i) Sect 173. (d) Sect 177.
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been contracted shall be admitted to claim for such

sura as the court shall think fit; and after the contin-

gency shall have happened, and the demand in respect

of such liability shall have been ascertained, he shall be

admitted to prove such demand, and receive dividends

with the other creditors, and, so far as practicable, as if

the contingency had happened and the demand had

been ascertained before the filing of such petition, but

not disturbing formei" dividends
;
provided such person

had not, at the time such liability was contracted, notice

of any act of bankruptcy by such bankrupt committed

;

provided also that where any such claim shall not have,

either in whole or in part, been converted into a proof

within six calendar months after the filing of the peti-

tion, it may, upon the application of the assignees at

any time afterwards, and if the court shall think fit, be

expunged either in whole or in part from the proceed-

ings (e). Interest on overdue bills and notes may also

be proved (f) ; also the costs, though untaxed, of ob-

taining any judgment, decree or order, which may have

been made for any debt or demand, in respect of which

the plaintiff or petitioner shall prove under the bank-

ruptcy (^). But the court has power to expunge the

proof of any debt either wholly or in part, if, upon

proper evidence, it shall be of opinion that it is not

due (h). If any creditor should hold security upon any Creditor hold-

part of the property of the bankrupt by way of mort- "^S security,

gage or lien, such creditor will not be allowed to prove

for the full amount of his debt without giving up his

security for the benefit of the other creditors {i). But

if he be the sole incumbrancer on the property {J ), he

(e) Sect. 178. See Warburg v. (h) Sect. 183.

Tucker, 5 E. & B. 384; Young v. (i) Ex parte Downes, 18 Ves.

Winter, 16 C. B. 401 ; Parker v. 290.

/?ice, 4 H. & N. 53 ; Ex parte Bar- {j) Ex parte Jackson, 5 Ves.

wis, 6 De Gex, M. & G. 762. 357 ; Ex parte Topham, 1 Madd.

(/) Sect. 180. 38.

{g) Sect. 181.
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may obtain an order for its sale ; and in case the money

arisins; from the sale should be insufficient to pay him

his due, he will be admitted a creditor under the bank-

ruptcy for the deficiency, and receive dividends rateably

with the rest of the creditors, but so as not to disturb

any dividends already made (k).

Creditors' as- At the first public sitting appointed by the court, as-

signees, siiniees of the bankrupt's estate are chosen, in addition

to the official assignee, by the major part in value of the

creditors who have proved debts to the amount of 10/.

and upwards, subject to the power of the court to reject

any person chosen who shall appear to such court to be

unfit (Z). The creditors' assignees, as they are called,

have the sole right of appointing and removing the

solicitor to the bankruptcy, and of directing the time

and manner of effecting the sale of the bankrupt's estate

and effects (m). On their appointment all the estate and

effects of the bankrupt vested in the official assignee

vest in them jointly with him without any conveyance

or assignment ; and as often as any assignee dies or is

lawfully removed, and a new assignee is duly appointed,

all such real and personal estate as was then vested in

the deceased or removed assignee vests by virtue of

such appointment in the new assignee, either alone or

jointly with the existing assignees, as the case may re-

quire {n). The bankrupt, however, is not bound to de-

liver up the necessary w earing apparel of himself, his wife

and children (o) ; and he may also retain for the use of

himself and his family such articles of household furni-

ture and tools, implements of trade and other like neces-

saries as he may select, not exceeding in the whole the

(/.) Lord Louorliborougli's Older (m) Sect. 40.

of 8th March, 17!M'. («) Sects. 141, 142.

(/) Stat. 12 & 13 Vict. c. lOG, s. (o) Sect. 251.

]3i).
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value of 20/. (p). Formerly a deed of bargain and sale

was executed by the major part of the commissioners

acting in the bankruptcy to the assignees, whereby all the

real and personal estate of the bankrupt, except copy-

holds, was conveyed and assigned to the assignees (q).

But at length, in the year 1831, when the Court of

Bankruptcy was established in London, it was disco-

vered that the mere appointment of the assignees might

operate as effectually as a deed of conveyance to vest

the bankrupt's estate in them.

As the bankruptcy of a person consists in his com-

mitting an act of bankruptcy, and not in his being ad-

judged bankrupt, his assignees, when appointed, become

entitled to all the real and personal estate of which he

was possessed at the hour when he committed the act (r),

though the legal estate in the bankrupt's lands remains

vested in him until conveyed to the assignees by their

appointment (s). The title of the assignees, it is said. The title of the

relates back to the act of bankruptcy. The consequences
^at^ef"ifa^cVto

of this rule were formerly very serious, as many bond theactofbank-

Jide transactions were overturned in consequence of an ^

act of bankruptcy having being committed by one of the

parties without the knowledge of the other. But after New enact-

several partial remedies (t), it is now enacted that all
™^"'*

payments really and bond fide made by any bankrupt, or

by any person on his behalf, before the filing of a peti-

tion for adjudication of bankruptcy, and all payments

really and bond fide made to any bankrupt before the

filing of such petition, and all conveyances by any bank-

rupt bond fide made and executed before the filing of

(p) Stat. 17 & 18 Vict. c. 119, {s) Doe d. Esdaile v. Mitchell, 2

s. 25. Mau. & Selw. 446.

{q) Stat. 6 Geo. IV. c. 16, ss. {t) Stat. 46 Geo. III. c. 135, s.

63, 64. 1 ; 49 Geo. III. c. 121, s. 2 ; 5(i

(r) Thomas v. Desanges, 2 Bar. Geo. III. c. 137, s. 1 ; 6 Geo. IV.

& Aid. 586; Rouch v. Great Western c. 16, ss. 81, 82, 84 ; 2 & 3 Vict.

Railway Company, I Q. B. 51. c. 11, s. 12 ; 2 & 3 Vict. c. 29.

W.P.P. K
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such petition, and all contracts, dealings and transac-

tions (m) by and with any bankrupt really and bona fide

made and entered into before the filing of such petition,

and all executions and attachments against the lands

and tenements of any bankrupt bona fide executed by

seizure, and all executions and attachments against the

goods and chattels of any bankrupt bona fide executed

and levied by seizure and sale before the filing of such

petition, shall be deemed to be valid, notwithstanding

any prior act of bankruptcy by such bankrupt commit-

ted
;
provided the person so dealing with or paying to or

being paid by such bankrupt, or at whose suit or on

whose account such execution or attachment shall have

issued, had not at the time of such payment, conveyance,

contract, dealing or transaction, or at the time of exe-

cuting or levying such execution or attachment, or at the

time of making any sale thereunder, notice of any prior

act of bankruptcy by him committed {x). The effect of

this enactment is to substitute the filing of the petition

for adjudication for the act of bankruptcy, so far as re-

spects all persons dealing and acting bona fide and w ith-

Fraudulent out notice of the act of bankruptcy. But it is provided

that this enactment shall not give validity to any pay-

ment, or to any delivery or transfer of any goods or

chattels made by any bankrupt, being a firaudulent pre-

ference of any creditor of such bankrupt, or to any con-

veyance or equitable mortgage made or given by any

bankrupt by way of fraudulent preference of any cre-

ditor, or to any execution founded on a judgment on a

warrant of attorney, or cognovit actionem, or judge's

order obtained by consent given by any bankrupt by
way of fraudulent preference {y). A purchase, however,

from any bankrupt, bona fide and for valuable considera-

(tt) See Graham y.Furher, 14 C. (.r) Stat. 12 & 13 Vict. c. 106,

B. 134 ; S. C. 18 Jur. 61 ; Brewin s. 133.

V. Short, Q. B., 1 Jur. N. S. 798; (y) Sect. 133.

5 E. & B. 227.

preference.
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tion, even if made with notice of an act of bankruptcy,

shall not be impeached by reason thereof, unless a peti-

tion for adjudication shall have been filed within twelve

calendar months after such act of bankruptcy {z).

The estate and effects of the bankrupt, being thus

vested in his assignees, are sold, got in and converted

into money by them, and a dividend is made whenever

the court thinks fit, out of the proceeds, amongst the

creditors rateably («). But it is now provided, that where

the bankrupt shall, by writing under his hand, request

the assignees not to dispose of so much of his household

furniture, tools and implements of trade as he shall not

be entitled to retain, the same are not to be disposed of

by the assignees without previous order of the commis-

sioner ; and he may permit the same to remain in the

use and occupation of the bankrupt upon such terms as

he may think proper (b). In order to obtain a full dis- Examination of

covery of the bankrupt's estate, the commissioner has ^nd his wile.

power to examine him, and also his wife, under penalty

of imprisonment if the answers be not satisfactory (c).

But the oath formerly, administered to them is now dis-

pensed with(c?). In the payment of dividends no pre- All debts paid

ference is given on account of the nature of the debt, '"^'eably.

whether judgment debt, bond debt, specialty or simple

contract. In this respect the Court of Chancery, to

which the jurisdiction in bankruptcy anciently belonged,

and which now exercises an appellate jurisdiction (e),

followed its rule that equality is equity. And if any Voluntary pre-

trader, in contemplation of bankruptcy {/), should vo- ^'^'^^"'=^-

luntarily, and without pressure (g), pay or secure any

(z) Sect. 134. {d) Stat. 12 & 13 Vict. c. 106,

(rt) Sect. 187. s. 246.

(b) Stat. 17 & 18 Vict c. 119, (e) Sect. 12.

s. 26. (/) Wheelwright v. Jackson, 5

(c) Stat. 12 & 13 Vict. c. 106, Taunt. 109.

ss. 117, 118, 260. {g) Crosby v. Crouch, 11 East,

258.

k2
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Crown debts.

Judgment.

Rent

\Vages.

Interest.

Allowance.

one of his creditors, with a view of giving him a pre-

ference over the others, such payment or security will be

void as against the assignees (/«-). The crown, however,

may enforce payment of the entire debt of a bankrupt

crown debtor, notwithstanding the bankrupt laws(i).

And a judgment debt, if entered up one year at least be-

fore the bankruptcy, is, by the statute for extending the

remedies of creditors, a charge in equity on all the bank-

rupt's real estate {k). The landlord of a bankrupt may
also, notwithstanding an act of bankruptcy, distrain for

his rent, not exceeding one year's rent accrued prior to

the day of the filing of the petition for adjudication (/).

The wages or salary of a clerk or servant of the bank-

rupt, for any time not exceeding three calendar months

and not exceeding 30/. (m), and also the wages of any

labourer or workman, not exceeding 405., may be ordered

by the court to be paid in full (n). In case the proceeds

of the bankrupt's estate should be more than sufficient

to pay 20s. in the pound, interest at four per cent., or at

such other rate as may have been reserved or may be

payable by law, is given to the creditors from the date

of the petition ; and the surplus, after this, is paid over

to the bankrupt (o). The bankrupt is, however, in all

events entitled to an allowance out of the property vary-

ing with the amount of the dividend produced (p); and if

his household furniture, tools and implements of trade

shall not have been sold, the same, or a sufficient portion

thereof, to be selected by him with the approbation of

the assignees, are to be accepted as his allowance instead

of money (q). And if the bankrupt or his friends shall,

(/() Rust V. Cooper, Coup. 629.

(«) Anon. 1 Atk. 262.

(/.) Stat. 1 & 2 Vict. c. no,

8. 13; Ex parte Boyle, 3 De Gex,

M. & G. 51o ; S. C. 17 Jur. 979.

(0 Stat. 12 ic 13 Vict c. 106,

s. 129.

(m) Sect. 168.

(n) Sect. 169.

(o) Sect. 197.

(p) Sect. 195.

(?) Stat. 17 & 18 Vict. c. 119,

27.
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after he has passed his last examination, make an offer

of composition, which nine-tenths in number and vakie Composition.

of the creditors assembled at two successive meetings

shall agree to accept, the court may, upon such accept-

ance being testified by them in writing, and upon pay-

ment of such sum as the court shall direct, annul the

adjudication of bankruptcy, and dismiss the petition for

adjudication (r).

If the bankrupt has duly surrendered and conformed

to the bankrupt law, and has not lost certain specified

amounts by gaming or speculating in the funds, and has

not parted with, concealed, destroyed, altered, mutilated

or falsified books or papers, or made any false or fraudu-

lent entries with intent to defraud his creditors, or con-

cealed any part of his property, or permitted any false

debt to be proved, or have afterwards known the same

without disclosing the same to his assignees within one

calendar month after such knowledge (s), he will be en-

titled to a certificate of conformity, by which he will be The certificate,

discharged from all debts due by him when he became

bankrupt, and from all claims and demands made prove-

able under the bankrjiptcy {t). Formerly the certificate

was required to be signed by a given proportion of the

creditors (u) ; but now, the court is the sole judge of any

objections which may be made by any creditors against

allowing the certificate ; and the court may either allow

the same or refuse or suspend the allowance thereof, or

annex such conditions thereto as the justice of the case

may require (x). The certificates are now divided into

three classes. If the bankruptcy has arisen from un-

avoidable losses and misfortunes, the bankrupt is entitled

to a certificate of the first class. If the bankruptcy has

(r) Stat. 12 Sc 13 Vict. c. 106, (0 Sects. 199, 200.

s. 230; Taylor v. Pearse, 2 H. & {u) Stat. 6 Geo. IV.c. 16, s, 122.

N. 36. (x) Stat. 12 & 13 Vict. c. 106, s.

(s) Sect. 201. 198.
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not wholly arisen from unavoidable losses and misfor-

tunes, he is entitled to a certificate of the second class.

And if the bankruptcy has not arisen from unavoidable

losses or misfortunes, he is only entitled to a certificate

of the third class (y). Contracts or securities to induce

any creditor to forbear opposition to the allowance of

the certificate are void (z) ; and the creditor forfeits the

treble value or amount of any money, goods or security

so obtained («).

Until the bankrupt obtains his certificate, all the real

and personal property which may descend, revert, or be

devised or bequeathed or come to him, becomes vested

Rights of un- in his assignees (b). But an uncertificated bankrupt may

bankrupt! maintain an action for his personal labour performed

after the bankruptcy (c), and he may also sue in respect

of contracts made with himself, and also in respect of

any after-acquired property, if the assignees or creditors

do not interfere (rf). But it is now provided that the

assignees, as to the total amount of the debts due, and

every creditor to the extent of his debt proved, shall be

deemed judgment creditors of the bankrupt; and the

court, when it shall have refused to grant the bankrupt

any further protection, or shall have refused or suspended

his certificate, shall, on the application of such assignees

or of any such creditor, grant a sealed certificate in a

prescribed form, which shall have the effect of a judg-

ment in one of the superior courts at Westminster until

the allowance of the certificate; and the assignees or

(y) Stat 12 & 13 Vict. c. 106, (a) Stat. 12 & 13 Vict. e. 106,

sched. Z. s. 270.

(«) Sect. 202. This provision {b) Sects. HI, 14-2.

should have been copied from stat. (c) Silk v. Oshorn, 1 Esp. R.

6 Geo. IV. c. 16, s. 125, as amended 140.

by Stat. oScH Will. IV. c. 41 ; but {d) Wehh v. Fox, 7 T. Rep. 391

;

it has been decided that bond fide Drayton v. Dale, 2 Barn. & Cress,

holders without notice are not 293 ; Crofton v. Poole, 1 Barn. &
prejudiced

; Goldsmith v. Hampton, Adol. 568.

5 C. B., N. S. 94.
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the creditor to whom, according to such certificate, the

bankrupt shall be indebted, shall be thereupon entitled

to issue and enforce a writ of execution against the body

of such bankrupt (e).

All the proceedings in bankruptcy are entered of record Entry of pro-

in the Court of Bankruptcy (/) ; and every proceeding recordP
°^

or order in bankruptcy appearing to be sealed with the Evidence,

seal of the court, or any writing purporting to be a copy

of any such document, and purporting to be so sealed,

is at all times, and on behalf of all persons, to be ad-

mitted into all courts whatever as evidence of such

documents respectively, and of such proceedings and

orders having respectively taken place or been made,

and be deemed respectively records of the court, with-

out any further proof thereof (_^).

Provision has also been made by the recent bankrupt Arrangements

act for arrangements between traders and their creditors
^^ ^^le court.

under the control of the Court of Bankruptcy, by which

a trader may obtain protection from arrest ; and the

arrangement, if assented to by three-fifths in number

and value of the creditors who shall have proved debts

to the amount of ten pounds, at two consecutive meet-

ings, and confirmed by the court, will be binding on all

the creditors {h). The filing of a petition for such an

arrangement is, however, an act of bankruptcy, provided

a petition for adjudication of bankruptcy be filed within

two months after such petition for arrangement shall

have been dismissed; but no adjudication is to be made
on any such act of bankruptcy, unless and until after

such petition for arrangement shall have been dis-

missed (i).

(e) Stat. 12 & 13 Vict. c. 106, (h) Sects. 211—223.

s. 257. (/) Sect. 76. Ex parte Harrison,

if) Sect. 6. 3 Jur. N. S. 228 ; Monk v. Sharp,

(g) Sect. 236. 2 H. & N. 540.
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CHAPTER V.

OF INSOLVENCY.

Insolvency, strictly speaking, means a general inability

to meet pecuniary engagements (a). But the term is

very commonly and conveniently applied to the means

of getting rid of such engagements afforded by certain

acts of parliament which have passed for the relief of

insolvent debtors ; and in this latter sense the term is

here intended to be used.

Stat. 1 & 2 The principal act for the relief of insolvent debtors in

England is the statute 1 &; 2 Vict. c. 110, the former

sections of which are, however, occupied in abolishing

arrest on mesne process in civil actions, and in extend-

ing the remedies of judgment creditors against the pro-

perty of their debtors. So far as the act relates to

insolvent debtors, it is, for the most part, a reprint, with

some important additions, of a previous statute for the

same purpose (b), by which the laws then existing on

Discharge from the subject were amended and consolidated. The relief
prison.

afforded to the debtor is his discharge from prison ; and

the act accordingly only applies to persons in actual

custody within the walls of a prison in England. Any
such person in custody upon any process whatsoever, for

or by reason of any debt, damages, costs, sum or sums

of money, or in consequence of contempt of any court

whatsoever for non-payment of money or costs, taxed or

untaxed, may at any time within the space of fourteen

days next after the commencement of his actual custody,

(a) Biddlecombe V.Bond, i Ado\. tinued and amended by stat II

& Ell. 332. Geo. IV. & 1 Will. IV. c. 38.

(6) Stat 7 Geo. IV. c. 57, con-
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or afterwards by permission of the court, apply by peti-

tion to the Court for the Relief of Insolvent Debtors for

his discharge from such custody, according to the provi-

sions of the act(c). In the country the petition is now

referred for hearing to the County Court of the district

within which the insolvent is in custody (d). The in-

solvent himself was formerly the only person who could

put the machinery of the act in motion ; but now the

creditor at whose suit the prisoner is committed to prison

or charged in execution may, if not satisfied within

twenty-one days next after such prisoner shall be so

committed or charged in execution, himself petition the

court for his share of the relief (e), which consists in the

real and personal estate and effects of the prisoner being

vested in the provisional assignee of the court for the

benefit of his creditors.

On the filing of the petition either of the debtor or of Vesting order,

the creditor, a vesting order, as it is termed, is made by

the court. By this order all the real and personal estate

and effects of the prisoner, both within this realm and

abroad (except his wearing apparel, bedding and other

such necessaries of himself and his family, and his

working tools and implements, not exceeding in the

whole the value of twenty pomids), and all the future

estate to which he may become entitled until his final

discharge, are vested in the provisional assignee for the

time being of the estates and effects of insolvent debtors

in England (f). The court may subsequently appoint Assignees,

any proper person or persons to be assignees of such

estate and effects, in whom the same will accordingly

(c) Stat. 1 & 2 Vict. c. 110, prisoner to file a schedule of his

s. 35. property ; HuUis v. Bryant, 12 Sim.

{d) Stat. 10 & 11 Vict. c. 102, 492, 501.

s. 10. (/) Stat. 1 & 2 Vict. c. 110,

(e) Sect. 36. In this case, how- s. 37; Ford v. Dabbs, 5 Man, &
ever, the Insolvent Court has no Gr. 309.

adequate means of compelling the
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Beneficed
clergyman.

Officer.

vest on the acceptance of the appointment being signified

by him or them to the court f^). The estate and effects

of the prisoner are then sold and converted into money

by the assignees in the manner directed by the act (A).

And the court has power to order that any property of

the prisoner may be mortgaged, instead of being sold,

if it shall appear to the court that his debts can be dis-

charged by such means (^). If the insolvent be a bene-

ficed clergyman, the assignees may obtain a sequestration

of the profits of the benefice for the payment of his

debts (/e). And if the insolvent be or have been an

officer under government, or in the service of the East

India Company, a portion of his pay, half-pay, salary,

emoluments or pension may, with the written consent

of the chief officer of the department to which he belongs

or may have belonged, be ordered to be paid to the

assignees (Z). The produce of the insolvent's estate is

then divided by the assignees rateably amongst the cre-

Voluntary pre- ditors (m). And if any prisoner shall before or after his
ference. . .

. i
• • •

i . • i

imprisonment, being in insolvent circumstances, volun-

tarily convey, charge or make over any of his estate to

or in trust for any creditor or creditors, every such trans-

action is declared to be fraudulent and void as against

the assignees, if made within three months before the

commencement of the party's imprisonment, or with the

view or intention on his part of petitioning the court for

his discharge under the act («)•

he schedule. Within fourteen days next after the making of the

vesting order, or within such further time as the court

shall think reasonable, a schedule is required to be de-

{g) Stat 1 & 2 Vict. c. 110,

s. 45.

(h) Sect. 47. See Jrright v.

Maunder, 4 Beav. 512.

(») Sect. 48.

(/f) Sect. 00. See stat 12 & 13

Vict. c. 67.

(0 Stat. 1 & 2 Vict c. 110,

s. 56.

(m) Sect 62.

(n) Sect. 59. See Harris v.

Lloyd, 6 Beav. 426 ; Jackson v.

Thompson, 2 Q. B. 887 ; 3 Man. &
Gr. 621.
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livered into the court, signed by the prisoner, containing

a full description of his name, trade or profession, place

of abode, debts and property of every description (o).

Immediately after the filing of this schedule, a time and

place are appointed by the court for the prisoner to be

brought up to be dealt with according to the act(p), of

which due notice is given to the creditors (q). His

schedule is then examined into on oath by the court;

and any creditor may oppose his discharge, and for that

purpose may put such questions to the prisoner and

examine such witnesses as the court may think fit(r).

After such examination the court is then empowered,

upon the prisoner swearing to the truth of his schedule,

and executing the warrant of attorney to be mentioned

afterwards, to adjudge that such prisoner shall be dis- Discharge

charged from custody, and entitled to the benefit of the °"" ^^^^° ^'

act as to the several debts and sums of money mentioned

in the schedule, due or claimed to be due, at the time

of making the vesting order, from the prisoner to the

persons named in his schedule, or for which such persons

shall have given him credit before the time of making

such vesting order, and which were not then payable,

and as to the claims of all other persons, not known to

the prisoner at the time of the adjudication, who may be

indorsees or holders of any negotiable security set forth

in the schedule (s). The discharge may, in the discretion

of the court, either be immediate, or may be postponed

for six months (t), and in certain cases of flagrant mis-

conduct it may be postponed for any period not exceed-

ing three years (m).

The insolvent being thus discharged is free from any Effect of dis-

future imprisonment, and his property is also free from ^'^^^S^'

(o) Sect. 69. (s) Sect. 75. Leonard v. Baker,

ip) Sect. 70. 15 Mee. & Wels. 202.

(5) Sect. 71. (0 Sect. 76.

(r) Sect. 72. (u) Sects. 77, 78.
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Warrant of at-

torney to be

executed by
prisoner.

execution, at the suit of his creditors, for the debts men-

tioned in the schedule {x). And the costs of action and

suits (?/), and the claims of annuity creditors (s), may be

comprised in such discharge. The discharge, however,

is not, like that of bankruptcy, final and complete ; for

before any adjudication is made, the prisoner is required

to execute a warrant of attorney, authorizing the entering

up of a judgment against him in one of the superior

courts at Westminster, in the name of the assignee or

assignees, for the amount of the prisoner's unsatisfied

debts as stated in the schedule. And if at any time it

should appear to the satisfaction of the court that the

prisoner is of ability to pay such debts, or any part

thereof, or that he is dead leaving assets for that purpose,

the court may permit execution to be taken out upon the

judgment for such sum as it may order, such sum to be

distributed.rateably among the creditors (a).

Insolvency un.
der Stat. .5 & 6

Vict c. 116.

Under certain circumstances, an insolvent may now,

by recent acts of parliament, obtain as complete a dis-

charge from his debts as if he had become bankrupt (J).

The acts, however, only apply to such persons as have

become indebted without any fraud, or gross or culpable

negligence. Accordingly, no person is allowed to take

the benefit of such acts if his debts have been contracted

by any manner of fraud or breach of trust, or any pro-

secution whereby he has been convicted of any offence,

or without having, at the time of becoming indebted, a

reasonable or probable expectation of being able to pay
the debts ; or if such debts were contracted by reason

of any judgment in any proceeding for breach of the

revenue laws ; or in any action for breach of promise of

(x) Sects. 90, 91.

(tj) Sect. 79.

(z) Sect. 80. See Bennett v.

Burton, 12 Ad. & Ell. G57.

(a) Sect. 87. See also sects. 88

and 89.

(6) Stats. 5 & G Vict. c. 116 ; 7

& 8 Vict. C.96; 10 & 11 Vict. c.

102.



OF INSOLVENCY. 141

marriage, seduction, criminal conversation, libel, slander,

assault, battery, malicious arrest, malicious suing out of

a fiat in bankruptcy, or malicious trespass (c). With

these exceptions, any person indebted, not being a trader

within the bankrupt laws, or being such trader, but

owing debts amounting in the whole to less than 300/.,

may, whether he shall have already been in prison or

not {d), apply for the protection of his person from pro-

cess, on making a full disclosure and surrender of all his

estate and effects for the payment of his debts. The

application is now made to the Court for the Relief of

Insolvent Debtors (e). But if the petitioner shall not

have resided for the last six calendar months within

twenty miles of London, but shall have resided for that

time within the district of a County Court, application

must then be made to such County Court (/). The

whole estate and effects of the insolvent are then vested

in the provisional assignee of the Insolvent Court, or in

the clerk of the County Court, as the case may be, for

the benefit of all the creditors rateably(^). But the

wearing apparel, &c., of the petitioner and his family,

not exceeding the value of 20Z., may be excepted, as in

the other Insolvent Act, provided such excepted articles,

and the values thereof, be fully and truly described (Ji).

With the exception of the warrant of attorney given by

the prisoner under the other Insolvent Act, the pro-

visions of these acts are generally similar to those of that

act. The filing of every petition under these acts is now

required to be registered in the registry for judgments of

the County Courts {i).

(c) Stat, o Sl Q Vict. c. 116, s. (/) Ibid. s. 6.

4 i 7 & 8 Vict. c. 96, s. 24. {g) Stats. 5 & 6 Vict. c. 116, s.

{d) Stat. 7 & 8 Vict c. 96, s. 6 ; 7 ; 10 & 11 Vict. c. 102, s. 5.

10 & 11 Vict. c. 102, s. 7. (A) Stat. 7 & 8 Vict. c. 96, s. 9.

(e) Stat. 10 & 11 Vict. c. 102, (J) Stat. 17 & 18 Vict. c. 16, s.

ss. 6, 8. 2. See ante, p. 98.
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stat.48 Gco.3, In the reion of Geo. III. an act was passed for the
c. 123. . . . .

discharge of debtors in execution upon any judgment

for any debt or damages not exceeding 20/., exclusive of

costs (k). But, as it is now provided that no person shall

be taken or charged in execution upon any judgment in

any action for the recovery of any debt, wherein the sum
recovered shall not exceed 201., exclusive of costs (/),

this act may now be considered as almost obsolete.

(A-) Stat. 48 Geo. III. c. 123. (/) Stat. 7 & 8 Vict. c. 96, 8.

See Tolson v. Dykes, 1 Phillips, 57.

439.
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CHAPTER VI.

OF INSURANCE.

Having now considered, though very briefly, the subject

of debts generally, there remain certain debts, payable on

contingencies, which deserve a separate notice, namely,

debts arising under contracts to insure, effected by poli-

cies of insurance. A policy of insurance, or assurance. Policy of in-

is the name given to the instrument by which a contract

to insure is entered into ; and a contract to insure is a

contract to indemnify against a loss which may arise on

the happening of some event, or, in other words, a con-

tract that, on the happening of such event, the insurer

shall pay to the party insured a sum of money equivalent

to the loss he may have sustained. The most usual

kinds of insurance are, insurance of lives, insurance

against loss hy fire, and insurance of shi'ps and their car-

goes against the perils of the seas.

And first, as to life insurance. The advantages of life Life insurance,

insurance are now so well known, that there is no occa-

sion to dilate upon them. By payment of a small annual

premium during the life insured, a sum of money may

be secured at the decease of the party, applicable to the

payment of his debts, for a provision for his family, or

any other purposes. But as the insurance of lives and

other events, in which the person insured had no in-

terest, was found to introduce a mischievous kind of

gaming, it was enacted, in the early part of the reign of

Georsce III., that no insurance should be made on the Insurances on
s> ' lives in wnicn

life of any person, or on any other event whatsoever, the insured has
no interest

void.
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wherein the person for whose- use and benefit, or on

whose account such poHcy shall be made, shall have

no interest, or by way of gaming or wagering ; and that

every such assurance shall be null or void, to all in-

tents and purposes whatsoever (a); and that it shall not

be lawful to make any policy on the life of any person,

or other event, without inserting in the policy the per-

son's name interested therein, or for whose use or benefit,

or on whose account such policy is made {b) ; and that

in all cases where the insured hath an interest in such life

or event, no greater sum shall be recovered or received

from the insurer than the amount or value of the interest

of the insured in such life or other event (c). But this

act does not extend to insurances bond fide made on

ships, goods or merchandizes (f?), with respect to which

provisions have been made by another act of parlia-

ment (e). Every person is considered to have a sufficient

interest in the duration of his own life to sustain his own
insurance of it ; but if he should afterwards put an end

to his life, or die by the sentence of the law, the in-

surance will be void in the hands of his executors ; and

no provision to the contrary contained in the policy of

insurance will be of any avail (f). The assignee of a

person who has insured his own life is not required by
the above-mentioned statute to have any interest in the

life of such person, for the statute makes no mention of

A creditor has the assignment of policies (g). A creditor has an in-

interest hi the
curable interest in the life of his debtor to the extent of

life of his his debt ; but if the debt should be discharged from any
debtor. *= -^

A person may
insure his own
life.

(a) Stat. U Geo. III. c. 48,

s. 1. Shilling V. Accidental Death

Insurance Compaynj, 2 H. & N. 42.

(6) Sect. 2. Ilodson v. Observer

Life Assurance Society, 8 E. & B.

40.

(c) Sect. 3.

{d) Sect 4.

(e) Stat. 19 Geo. II. c.37.

(/) Amicable Assurance Society

V. Bolland, 4 Bligh, N. S. 194, re-

versing Bolland v. Disney, 3 Russ.

351 ; see Clift v. Schwabe, 3 C. B.

437.

{g) Ashley v. Ashley, 3 Sim.

L49.
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Other source, it was formerly held that the policy would

thenceforth be void for want of interest {h). This strict

law was not however usually taken advantage of by

the assurance offices, who generally paid the sums in-

sured without any inquiry as to the extent of the inte-

rest of the party insured in the life on which the insur-

ance had been effected (^). And by recent decisions {k),

the doctrine that a contract for life assurance is a con-
_

tract for indemnity only has been overruled ; so that if

the person insuring has an insurable interest at the time

of effecting the policy, the subsequent loss of such

interest will not render the policy void. An interest as Trustee,

trustee is sufficient to support a life insurance (/). But Father and son.

a father has not such an interest in the life of his son as

to warrant an insurance of it for his own benefit {m).

By recent statutes {n), policies of life insurance are

subject to stamp duties according to the table in the

note (o).

Insurance against fire is a contract to indemnify Fire insurance,

against loss by fire, and is usually renewed from year to

year on payment of a premium. The person who effects

such an insurance must have an interest in the property

(/i) Godsall V. Boldero, 9 East, paiiij, 1 Kay & John. 223.

72; S. C. 2 Smith's Leading Cases, {I) Tidswell v. Angerstein, Peakc,

157. N. P. Cases, 151; Collett \. Mor-

{i) Lloyd & Goold, Cas. Temp. rison, 9 Hare, 162, 176.

Sugden, 291. (»0 Halford v. Ktimer, 10 Barn.

(/f) Dalbij V. India
<f-
London Life & Cress. 724.

Assurance Company, 15 C. B. 365 ;
(w) Stats. 16 & 17 Vict. cc. 59,

S. C. 18 Jur. 1021'; Law v. Lon- 63, ss. 10, 11.

don Indisputable Life Policy Com-

s. d.

(o) Where the sum insured exceeds £500, then for every

£50 and any fractional part of £50 6

Exceeding £500 and not exceeding £1,000, then for

every £100 and any fractional part of £100 . ..10
Exceeding £1,000, then for every £1,000 and any

fractional part of £1,000 10

W.P.P. L
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insured, and he cannot recover beyond the extent of his

interest ; ncitlier can lie assip,!! his poHcy without the

consent oftlie insurers (/?). When the building insured

is situate within the limits of the Metropolitan Building

Acts, any person interested may procure the insurance

money, in case of fire, to be laid out in repairs or re-

building {q). A covenant to insure any building within

such limits is therefore tantamount to a covenant to re-

pair to the extent of such insurance, and if entered into

by a lessee in his lease, will run with the land so as to

be binding on the assignee of the lease (r). And it

seems that according to the true construction of the

act of Geo. III. relating to this subject, the law is the

same even if the building be situate beyond the above-

New enact- mentioned limits (s). A recent enactment empowers a
nient. Court of Equity to relieve against a forfeiture for breach

forfeiture. of a Covenant or condition to insure against fire, when
no loss or damage by fire has happened, and the breach

has, in the opinion of the court, been committed

through accident or mistake, or otherwise without fraud

or gross negligence, and there is an insurance on foot at

the time of the ajjplication to the court in conformity with

the covenant to insure {t). But the same person is not

to be relieved more than once, or where a forfeiture has

been already waived out of court {u). It is also pro-

Lessor to have vided that the person entitled to the benefit of a cove-

nwThisurance" "^"^ ^^^ ^^^^ P^''^ ^^ ^ lessee or mortgagee to insure

against fire shall, on loss or damage by fire happening,

have the same advantage from any then subsisting in-

{])) Ltjr,ch\.D(iheU,A: Bro. Pari. Aid. 1 ; see Principles oftlie Law
Cas. 4.31; Saddlers' Company v. of Real Property, 316, 2nd ed. ;

^rtf/coc/f , 4 Atk. 55 1. 326, 3rd ed. ; 331, 4th ed.; 342,

{q) Stat. 14 Geo. IIL c, 78, 5th ed.

s. 83. This section is not repealed (s) See 4 Jur. N. S. pt. 2, p. 132.

by Stat. IS & 19 Vict. c. 122, s. (?) Stat. 22 & 23 Vict. c. 35,

109. s. 4.

(r) Vernon v. Smith, 5 Barn. c<v' {n) Sect. 6.
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surance of the ]3remises, effected by the lessee or mort-

gagee, or by any person claiming under him, but not

effected in conformity with the covenant, as he would

have from an insurance effected in conformity with the

covenant (x). There is a further enactment, which will be Protection of

very beneficial to the purchasers of leasehold property,
pui^^^asers.

namely, that where, on a hona fide purchase of such pro-

perty, the purchaser is furnished with a receipt for the

last payment of rent accrued due before the completion of

the purchase, and an insurance is subsisting in conformity

with the lessee's covenant to insure, the purchaser shall

not be liable for any breach of such covenant committed

at any time before the completion of the purchase of

which he had not notice before such completion {y).

The insurance of ships and their cargoes from the insurance of

perils of the seas is a matter belonging rather to mer- ^^"Ps-

cantile law than to the department of conveyancing.

In this kind of insurance, as well as in the others, an

interest in the property insured must generally belong

to the party effecting the insurance, if the ship be a

British vessel, or the goods be laden on board any such

vessel {z). Full information on this subject will be found

in Park on Insurance, Arnould on Marine Insurance,

Abbott on Shipping, and in the chapter on maritime in-

surance in the late J. W. Smith's admirable Compendium
of Mercantile Law. Connected with maritime insur-

ance are bottomry and respondentia. Bottomry is an Bottomry,

agreement by which a vessel is hypothecated or pledged

by the owner for the payment, in the event of her

voyage terminating successfully, of money advanced

to him for the use of the vessel, together with interest,

which interest, in consideration of the risk incurred,

is generally far beyond five per cent., formerly the legal

(.r) Stat. 22 & 2a Vict. c. 35, s. 7. {z) Stat. 19 Geo. II. c. 37, s. 1.

iy) Sect. 8.

l2
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Respondentia, rate. Respondentia is a somewhat similar contract

with respect to the cargo, except that the borrower only

is responsible in the event of the safe termination of the

voyage, the lender having no lien on the goods (a).

These contracts appear to be of little importance since

the repeal of the usury law.

(a) 2 Black. Com. 457.
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refer to arbi-

tration.

CHAPTER Vn.

OF ARBITRATION.

Instead of the ultimate remedy of an action at law or

suit in equity, recourse is sometimes had for the set-

tlement of disputes to the more amicable expedient of

arbitration. And in some transactions, especially in Agreements to

articles of co-partnership between traders, it is usual to

stipulate that, if any dispute shall arise, it shall be re-

ferred to the determination of two indifferent persons as

arbitrators, or of their umpire, who is usually and very

properly required to be chosen by the arbitrators before

they proceed to take the subject in question into consid-

eration (a). And it is agreed that the award in writing

of the arbitrators, or of their umpire in case of their

disagreement, shall be binding and conclusive on all

parties.

As the courts of law and equity have full jurisdiction Jurisdiction of

on all questions arising out of agreements of any kind,
^att'ers'^agreed

it follows that they retain a jurisdiction over matters to be referred

which the parties themselves have agreed should be

referred to arbitration (Z>). Notwithstanding, therefore,

an agreement to refer disputes to arbitration, either

party may bring the matter into court (c). But the New enact-

Common Law Procedure Act, 1854, now provides,

that, whenever the parties to any deed or instrument in

writing to be thereafter executed shall agree to refer

their differences to arbitration, and one of such parties

(a) See Bates v. Cooke, 9 Barn. (c) IVaters v. Taijlor, 15 Ves.

& Cress. 407, 408. 10, 18; Mexborongh v. Bower, 7

(b) Wellington \. Mackintosh, 2 Bcav. 127,132; Horton v. Sayers,

Atk. 569. 4 H. & N. 643.

ment.
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sliall nevertheless commence any action at law or suit

in equity against the others in respect of the matters so

agreed to be referred, the court may stay the proceed-

ings on such terms as it may think fit, on being satis-

fied that no sufficient reason exists why such matters

cannot be or ought not to be referred to arbitration,

and that the defendant was at the time of the bringing

of such action or suit and still is ready and willing to

concur in all acts necessary for causing such matters to

be decided by arbitration (d). And a contract may be

so worded as to amount to merely an agreement to pay

so much as an arbitrator may award, in which case

there can be no right to sue until the award has been

made (e).

Reference by The reference of disputes to arbitration appears to

have been early adopted by the courts of law, with the

consent of the parties to an action, in cases where the

matter in dispute could be more conveniently settled in

this mode. A verdict was taken for the plaintiff by

consent, subject to the award of an arbitrator agreed

upon by the parties, and the reference was made a rule

of court. This plan is still continually adopted. The

arbitrators and the parties to the reference by this means

become subject to the jurisdiction of the court, which

has power to set aside any award which may appear to

have been given unjustly or through mistake of the law

;

or if the award be valid, its performance may be en-

forced under the penalty of imprisonment for contempt

of court. And by the Common Law Procedure Act,

1854, the court has power, upon the application of either

party, to order any matter in dispute, which consists

wholly or in part of matters of mere account, to be

referred to arbitration, upon such terms as to costs and

(rf) Stat. 17 & IS Vict. c. 12J, s. (e) Srolt \. Avery, 5 House of

11 ; Hirsch v. Im Thiirn, 4 C. B., Lords Cases, 811.

N. S. 569.
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otherwise as the court may think reasonable (/). In

order to extend the benefits of this mode of submission

to arbitration to all cases of controversies between

merchants and traders or others concerning matters of

account or trade or other matters, an act of parliament

w^as passed in the reign of William the Third, intituled

" An Actfor determining Differences by Arbitration "(^f). Act for deter-

mi • 11 1 . ^ J 1 1 ii mining difter-

1 his act empowers all merchants and traders and others e„ces by arbi-

desiring to end by arbitration any controversy, for

which there is no other remedy but by personal action

or suit in equity, to agree that their submission of their

suit to the award or umpirage of any person or persons

shall be made a rule of any of her majesty's courts of

record which the parties shall choose. And it provides,

that, in case of disobedience to the arbitration or um-

pirage to be made pursuant to such submission, the

party neglecting or refusing to perform and execute the

same, or any part thereof, shall be subject to all the

penalties of contemning a rule of court when he is a

suitor or defendant in such court. And the process to

be issued accordingly shall not be stopped or delayed in

its execution by any order, rule, command or process of

any other court, either of law or equity, unless it shall

be made to appear on oath to such court that the arbi-

trators or umpire misbehave themselves, and that such

award, arbitration or umpirage was procured by cor-

ruption or other undue means. It is also further pro-

vided (/«), that any arbitration or umpirage procured by

corruption or undue means shall be judged void, and be

set aside by any court of law or equity, so as complaint

of such corruption or undue practice be made in the

court where the rule is made for submission to such

arbitration or umpirage before the last day of the next

term after such arbitration or umpirage is made and

(/) Stat. 17 & 18 Vict. c. 125, (g) Stat. 9 & 10 Will. III. c.

ss. 3, G, 7. 15.

{h) Sect. 2.
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published to the parties. The Court of Chancery is a

court of record within the meaning of this act (i). And
Every submis- it is now provided, that every agreement or submission

fi'^r 1?,?,''^".?' to arbitration by consent may be made a rule of any one
Lion niriy now / */ •/

be in:ide a rule of the superior courts of law or equity at Westminster,

on the appHcation of any party thereto, unless such

agreement or submission contain words purporting that

the parties intend that it should not be made a rule of

court; but where it is provided that it shall be made a

rule of one of such courts in particular, it may be made

a rule of that court only (j).

Revocation of Previously to a recent statute either party might have
submission. revoked his submission, and thus determined the autho-

rity of the arbitrators ; and this may still be done, if the

submission relate to criminal matters, which are not

within the statute (/i). But it is now enacted (0, that

the powder and authority of any arbitrator or umpire,

appointed by or in pursuance of any rule of court or

judge's order or order of nisi prius in any action, or by

or in pursuance of any submission to reference contain-

ino; an ao;reement that such submission shall be made a

rule of any of her majesty's courts of record, shall not

be revocable by any party to such reference without the

leave of the court by which such rule or order shall be

made, or which shall be mentioned in such submission,

or by leave of a judge (m). And the arbitrator or umpire

is empowered and required to proceed with the reference

notwithstanding any such revocation, and to make such

award although the person making such revocation shall

not afterwards attend the reference. The court, or any

(«) Ileming v. Swimierto»,2 Phil. S. C. 1 Nev. & P. 74.

79. (/) Stat. 3 &. 4 Will. IV. c. 42,

(j) Stat. 17 & 18 Vict. c. 125, s. 39.

s. 17. (m) See Scott v. Fan Sandau, 1

(k) 2 Wms. Saund. 133 e, n. (d)
; Q. B. 102.

Jiii V. Bardell, 5 Ad. & Ell. 619 ;
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judge, is also empowered under any such reference, by

rule or order, to command the attendance and examina-

tion of witnesses, or the production of any document {n).

And by the act to amend the law of evidence it is now
provided, that every arbitrator or other person, having

by law or by consent of parties authority to hear, receive

and examine evidence, may administer an oath to all

such witnesses as are legally called before them respec-

tively (o).

The Common Law Procedure Act, 1 854, now provides. On failure of

that if reference is authorized to be made to a single arbi- !!!l"/'?„''"'i?i!

trator, and all the parties do not after differences have an arbitrator.

arisen concur in the appointment of an arbitrator ; or if

any appointed arbitrator refuse or become incapable to

act, or die, and the terms of the document authorizing the

reference do not show that it was intended that such

vacancy should not be supplied, and the parties do not

concur in appointing a new one ; then any party may
serve the remaining parties with a written notice to ap-

point an arbitrator ; and if within seven clear days after

such notice shall have been served no arbitrator be ap-

pointed, it shall be lawful for any judge of any of the

superior courts of law or equity at Westminster, upon

summons to be taken out by the party having served

such notice, to appoint an arbitrator, who shall have

the same power to act in the reference and to make an

award as if he had been appointed by consent of all

parties (p).

The authority of arbitrators is liable to be determined Death of either

not only by a revocation of the submission, but also by P^^^^*

the death of either of the parties previously to the

(n) Stat. 3 & 4 Will. IV. c. 42, s. 16.

s. 40. (p) Stat. 17 & 18 Vict. c. 125,

(o) Stat. 14 & 15 Vict. c. 09, s. 12.
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making of the award {q). In order to obviate this in-

convenience, it is now usual to insert in the order or rule

of court, by which reference is made to arbitration, a

provision that the death of either of the parties shall

not operate as a revocation of the authority of the

arbitrators, but that the award shall be delivered to the

executors or administrators of the parties, or either of

them, in case of their or his decease (r). And the same

stipulation may be effectually made in a submission to

Bankruptcy. arbitration by private agreement (s). The bankruptcy

of either party is not a determination of a submission

to arbitration {t).

Death, &c., of When the reference is made to two arbitrators, one
one of two ar- • ^ ^ ^ • • •ij/\iT_i.
bitrators. appouited by each party, it is now proviclea {u), that

either party may, in case of the death, refusal to act or

incapacity of any arbitrator appointed by him, substitute

a new arbitrator, unless the document authorizino; the

reference show that it was intended that a vacancy should

If one party not be Supplied. And if on such a reference one party

the oUier pTrty
^'^^^ ^° appoint an arbitrator, either originally or by way

may appoint of substitution as aforcsaid, for seven clear days after the

to act solely. Other party shall have appointed an arbitrator, and shall

have served the party so failing to appoint with notice

in writing to make the appointment, the party who has

appointed an arbitrator may appoint such arbitrator to

act as sole arbitrator in the reference; and an award

made by him shall be binding on both parties as if the

appointment had been by consent
;
provided, however,

that the court or a judge may revoke such appointment

on such terms as shall seem just.

{q) Cooper v. Johnson, 2 Barn. & {s) Macdougall v. Robertson, 2

Aid. 394; Brooke v. Mitchell, C You. & Jerv. II ; S. C. 4 Bing.

Mee. & Wels. 473. 435 ; 1 Moo. & P. 147.

(r) Tyler v. Jones, 3 Barn. & {i) Ilemsworth \. Bryan, \ CR.
Cress. 144; Prior v. Hembrow, 8 131.

Mee. & Wels. 873; 2 Wms. Saund. (a) Stat. 17 & IS Vict. c. 125,

133 a, n. ((/). s. 13.
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When no time is limited for the making of the award, Time for

it must be made within a reasonable time (.r) ; but if a a^yard
° '

^^

given time be limited, the award must be made within

that time, unless the time for making it be enlarged (y).

And if the award is required to be made and ready to

be delivered to the parties by a certain day, it will be

considered as ready to be deHvered if it be made (z),

unless the arbitrators should fail to deliver it to either

of the parties on request made for that purpose on the

last day («). The submission to arbitration frequently Enlargement

contains a powder for the arbitrators or umpire to enlarge ° ''"^'

the time for making the award ; and in this case the

time may be enlarged from time to time {b) by such

arbitrators or umpire (c), provided the enlargement be

made on or before the expiration of the time originally

limited for making the award (d). And if the submission

be made a rule of court, then, whether the arbitrators or

umpire have power to enlarge the time or not (e), the

court, or a judge thereof, has power to enlarge the

time (/). And should no enlargement be formally made,

yet the parties may, by continuing their attendance on

the reference, or by recognizing the proceedings under it,

virtually empower the arbitrators or umpire to make a

valid award subsequently to the time originally limited (g).

And the Common Law Procedure Act, 1854, now pro-

vides, that the arbitrator acting under any such docu-

ment or compulsory order of reference, as mentioned in

the act, shall make his award under his hand, and (un-

(x) Macdougall v. Robertson, ubi (e) See Dimsdale v, Robertson, 2

supra. Jones & Lat. 58.

(y) 1 Wms. Saund. 327 a, n. (f/) See Reid v. Fryatt, 1 M. &
(3). Sel. 1 ; Mason v. Tfallis, 10 B. &

{z) Bradsey v. Chjston, Cro. Car. Cress. 107.

511. (p) Parbery v. Netvnham, 7 Mee.

{a) Brooke v. Mitchell, 6 jMee. & Wels. 378 ; Leslie v. Richardson,

& Wels. 473. 6 C. B. 378.

(6) Payne v. DeaHe, 1 Taunt. (/) Stat. 3 & 4 Will. IV. c. 42,

509; Barrett v. Parry, 4 Taunt. s. 39.

<J58. (g) Rex V. Hill, 7 Price, C36.
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less such document or order respectively shall contain a

different limit of time) within three months after he shall

have been appointed and shall have entered on the re-

ference, or shall have been called upon to act by a notice

in vi^riting from any party ; but the parties may, by con-

sent in writing, enlarge the term for making the award.

And the superior court of which such submission, docu-

ment or order is or may be made a rule or order, or any

judge thereof, may for good cause truly stated in the rule

or order for enlargement from time to time enlarge the

term for making the award ; and if no period be stated

for the enlargement in such consent or order for enlarge-

ment, it shall be deemed to be an enlargement for one

month (/«). The word " month " in an act of parliament

now means a calendar month (i).

Attendance of

the parties.

Mode of pro-
ceeding.

In proceeding in the business of the arbitration, the

arbitrators are bound to require the attendance of the

parties, for which purpose notice of the meetings of the

arbitrators should be given to them(^). But if either

party neglect to attend either in person or by attorney,

after due notice, the arbitrators may proceed without

him (Z). In taking the evidence the arbitrators are at

liberty to proceed in any way they please, if the parties

have due notice of their proceedings, and do not object

before the award is made (m). But in order to obviate

any objection, they ought to proceed in the admission

of evidence according to the ordinary rules of law («).

The award should be signed by the arbitrators in each

other's presence (o), and when made it must be both

(h) Stat. 17 & 18 Vict. c. 125,

s. 15.

(J) Stat. 13 & 14 Vict. c. 21, s. 4.

{k) Anon. 1 Salk. 71.

{I) Harcourt v. Raiiisbottom, 1

Jac. & Walk. 512; Scott v. Fan

Sandau, 6 Q. B. 237.

(»<) RiJout V. Pyc, 1 Bos. & P. 91.

(«) Allorneij-General v. Davison,

M'Clel. & Y. 160.

(o) Stalworth v. Inns, 13 Mee.

& VVels. 466 ; Wade v. Bowling,

Q. B. 18 Jur. 728; 2 E. & B. 44
;

Ends V. Williams, 4 De Gex, M. &
0. 674, 688.
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certain and final. Thus if the award be that one party Award must be

enter into a bond with the other for his quiet enjoyment
fi',[ai""

^"

of certain lands, this award is void for uncertainty ; for

it does not appear in what sum the bond should be (p).

With regard to certainty, however, the rule of law is id

certnm est quod certum reddi potest, and therefore an

award that one of the parties should pay the costs of an

action is good without fixing the amount of the costs, for

that may be ascertained by the taxing officer {q). On
the question of finality many cases have arisen. If the

arbitrators be empowered to decide all matters in dif-

ference between the parties, the award will not neces-

sarily be wanting in finality for not deciding on all such

matters, unless it appear to have been required that all

such matters should be determined by the award {r). If

the award reserve to the arbitrators (5), or give to any-

other person {t), or to one of the parties {u), any further

authority or discretion in the matter, it will be bad for

want of finality. And if the award be that any stranger

to the reference should do an act, or that money should

be paid to, or any other act done in favour of, a stranger,

unless for the benefit of one of the parties {x), such

award will be void (?/). An award, however, may be

partly good and partly bad, provided the bad part is

independent of and can be separated from that which is

good {z). But if, by reason of the invalidity of part of

the award, one of the parties cannot have the advantage

intended for him as a recompense for that which he is to

(p) Samon's case, 5 Rep. 77 b. 5 Ad. & Ell. 147.

(q) Cargey v. Aitcheson, 2 B. & {u) Glover v. Barrie, 1 Salk. 71.

Cress. 170; S. C. 3 Dowl. & Ry. {x) Wood w.Adcock, 7 Ex. Rep.

433 ; 2 Wms. Saund. 293 b, n. (a). 468.

{r) fVrightsonv. Bywater,3Mee. (ij) Cooke v. Whorwood, 2 Saund.

& Wels. 199 ; 1 Wnis. Saund. 32 a, 337 ; Adam v. Slatham, 2 Lev.

n {a). 235; Fisher v. Pimhleij, 11 East,

{s) Manser v. Heaver, 3 Bar. & 188.

Adol. 295. {x.) Fojc v. Smith, 2 Wils. 267;

{t) Tomlin \ . Mayor of Fordwich, Aitcheson v. Cargey, 2 Bing. 199.
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do, according to that part of the award which would

otliervvise be vahd, the whole will be void (a). If it

should appear on the face of the award that the arbi-

trators, intending to decide a point of law, have fallen

into an obvious mistake of the law, the award will be

invalid {b). But where subjects involving questions both

of law and fact are referred to arbitration, the arbitrators

may make an award according to what they believe to

be the justice of the case, irrespective of the law on any
Arbitrator may particular point (c). And it is now provided, that it

case for the shall be lawful for the arbitrator, upon any compulsory
opinion of the reference under the Common Law Procedure Act,
court.

1854, or upon any reference by consent of parties,

where the submission is or may be made a rule or order

of any of the superior courts of law or equity at West-

minster, if he shall think fit, and if it is not provided

to the contrary, to state his award as to the whole or

any part thereof in the form of a special case for the

opinion of the court ; and when an action is referred,

judgment, if so ordered, may be entered according to

the opinion of the court {d).

Setting aside When the Submission to arbitration is not made the

rule of any other court (<?), the Court of Chancery, ac-

cording to the ordinary principles of equity, has jDower

to set aside the award for corruption or other miscon-

duct on the part of the arbitrators, or if they should be

mistaken in a plain point of law or fact (/). If the sub-

mission be made a rule of court under the above-men-

tioned statute of Will. III. (g), the court of which it is

(«) 2 Wms. Saund. 293 b, n. 189.

(1). (rf) Stat. 17 & 18 Vict. c. 125,

(b) Ridont V. Pain, 3 Atk. 491'; s. 5.

liicharrison v. Kourse, 3 Barn. & (e) Nichols v. Roe, 3 Myl. &
Aid. 237. Keen, 431.

(c) Re Badger, 2 Barn. & Aid. (/) Ridout v. Pain, 3 Atk. 494.

691; roM«^v. /ro/Acr, 9 Ves. 3 tJ4; {g) Stat. 9 & 10 Will. ill. c.

Hodgliinson v. Fernie, 3 C. B., N. S. 15.
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made a rule has power to set aside the award, not only

on the grounds of corruption or undue practice mentioned

in the act, but also lor mistakes in point of law (h) ; and

no other court has a right to entertain any application

for this purpose (i). The application to set aside the

award must, however, be made within the time limited

by the act(/i). But although the time limited by that

statute may have expired, yet, if there be any defect

apparent on the face of the award, the court will not

assist in carrying it into elFect by granting an attach-

ment for its nonperformance {I). If the submission to

arbitration be made by rule or order of the court in any

cause independently of the statute, the court still retains

its ancient jurisdiction of setting aside the award on

account either of the misconduct of the arbitrators, or

of their mistake in point of law (m). In analogy,

however, to the practice under the statute of Will. III.,

the court in ordinary cases requires application for

setting aside the award to be made within the time

limited by that statute (w); but upon sufficient grounds it

will grant such an application, though made after the

expiration of that time (o). All applications, however,

to set aside any award made on a compulsory reference

under the Common Law Procedure Act, 1854, must be

made within the first seven days of the term next

following the publication of the award to the parties,

whether made in vacation or term ; and if no such

application is made, or if no rule is granted thereon,

{h) Zachanj v. Shepherd, 2 T. (/) Pedlei/ v. Goddard, 7 T. Rep.

Rep. 781 ; Lowndes v. Lowndes, 1 73.

East, 276, overruling Anderson v. (??;) Lticas v. Wilson, 2 Burr.

Coxeter, 1 Str. 301; see 1 Wms. 701.

Saund. 327 d, n. («). (?;) Macarthur v. Campbell, 5

(0 Stat. 9 & 10 Will. III.c. 15, Barn. & Adol. 518,

s. 2 ; Nichols v. Roe, 3 Myl. & (o) Rawsthorn v. Arnold, 6 Barn.

Keen, 431. & Cress. 629 ; S. C. 9 Dow. & Ry.

{k) Loiondes v. Lowndes, 1 East, 556.

276 ; ante,i>. 151.
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or if any rule granted thereon is afterwards discharged,

tlie award is final (;?). The court or a judge has also

power to remit the matters referred to arbitration, or

any of them, to the reconsideration of the arbitrator,

upon such terms as to costs and otherwise as to such

court or judge may seem proper {q).

may appoint an
umpire

It is usual to provide for the appointment of an um-
Two arbitrators pire in case the parties should disagree. But the Com-

mon Law Procedure Act, 1854, now provides (r), that

when the reference is to two arbitrators, and the terms

of the document authorizing it do not show that it was

intended that there should not be an umpire, or provide

otherwise for the appointment of an umpire, the two

arbitrators may appoint an umpire at any time within

the period during which they have power to make an

award, unless they be called upon to make the appoint-

ment sooner, by notice under the following provision.

And if, where the parties or two arbitrators are at

liberty to appoint an umpire or third arbitrator, such

parties or arbitrators do not appoint an umpire or

third arbitrator, or if any appointed umpire or third

arbitrator refuse to act, or become incapable of acting,

or die, and the terms of the document authorizing the

reference do not show that it was intended that such

a vacancy should not be supplied, and the parties or

arbitrators respectively do not appoint a new one, then

any party may serve the remaining parties or the arbi-

trators, as the case may be, with a written notice to

appoint an umpire or third arbitrator; and if within

seven clear days after such notice shall have been

served no umpire or third arbitrator be appointed, it

shall be lawful for any judge of any of the superior

courts of law or equity at Westminster, upon summons

On failure of

parties judge
may appoint

an umpire.

ip) Stat. 17 & 18 Vict. c. 125,

s. 9. •

(5) Ibid. s. 8.

(r) Stat. 17 & IS Vict. c. 125,

s. 14.
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to be taken out by the party having served such

notice, to appoint an umpire or third arbitrator, who
shall have the same power to act in the reference and

make an award as if he had been appointed by con-

sent of all parties (s).

If an umpire be appointed, his authority to make an Umpire.

award commences from the time of the disagreement of

the arbitrators {t), unless some other period be expressly

fixed ; and if, after the disagreement of the arbitrators,

he make an award before the expiration of the time

given to the arbitrators to make their award, such

award will nevertheless be valid (m). And it is now

provided that if the arbitrators shall have allowed their

time, or their extended time, to expire without making

an award, or shall have delivered to any party, or

to the umpire, a notice in writing stating that they

cannot agree, the umpire may enter on the reference

in lieu of the arbitrators {x). The umpire must be

chosen by the arbitrators in the exercise of their judg-

ment and at the same timely), and must not be deter-

mined by lot (5:), unless all the parties to the reference

consent to his appointment by such means {a). In

order to enable him to form a proper decision, he ought

to hear the whole evidence over again {h), unless the

parties should be satisfied with his deciding on the

statement of the arbitrators (c). And the whole matter

{$) Stat. 17 &;i8 Vict, c, 125, 893 ; 5 E. & B. 404.

s. 12; see Re Lord, I K. & Jolin- (g) /„ re Cassell, 9 Barn. &;

son, 90 ; Collins v. Collins, 26 Beav. Cress. 624 ; Ford v. Jones, 3 Barn,

306. & Adol. 248.

(0 Smailes v. Wright, 3 Mau. & (a) Re Jamieson, 4 Adol. & Ell.

Sel. 559 ; Sprigens v. Nash, 5 Mau. 945.

& Sel. 193. (i) Re Salkeld, 12 Ad. & Ell.

{u) Sprigens \. Nash, uh\sw\i. 767; Re Hawleij, 2 De Gex &
(a-) Stat. 17 & 18 Vict. c. 125, Smale, 33.

s- 15. (c) Hall V. Lawrence, 4 T. Rep.

{y) Re Lord, Q. B. 1 Jur. N. S. 589.

W.P.P. M
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in difference must be submitted to bis decision, and not

some particular points only on which the arbitrators

may disagree (c/).

Award for pay- An award for the payment of money creates a debt
nient of money

fy^^y^^ Qj^g ])artv to the Other, for which an action may be
creates a debt.

. . .

brought in any court of law (e), and which will be suffi-

cient to support a petition for adjudication of bank-

ruptcy (/"). But when the award is made a rule of

court, its performance may, as we have seen (y), be en-

forced by attachment. And where the reference is

made by order of the Court of Chancery (h), or where

the award requires any act to be done whicb cannot

be enforced by an action at law (i), equity will decree

a specific performance. And it is now provided that,

when any award directs possession of any lands or

tenements to be delivered to any party, the court, of

which the document authorizing the reference is or is

made a rule or order, may order any party to the

reference who shall be in possession of such lands or

tenements, or any person in possession of the same,

claiming under or put in possession by him since the

makino; of the document authorizino- the reference, to de-

liver possession of the same to the party entitled thereto

pursuant to the award ; and such rule or order to

deliver possession shall have the effect of a judgment

in ejectment against every such party or person named

in it, and execution may issue, and possession shall

be delivered by the sheriff as on a judgment in eject-

ment (/e).

(d) ToUit V. Saunders, 9 Price, nersley, 2 Sim. & Stu. 15 ; Wood

612. V. Taunton, 11 Beav. 119.

(e) 2 Wins. Saund. 62 a, n. (5). (i) Hall v. Hardy, 3 P. Wins.

(/) Ex parte Lingard, 1 Atk. 190.

241. (A) Stat. 17 & 18 Vict. c. 125,

(g) Ante, p. 150. s. 16.

(/() Marquis of Ormond V. Kyn-
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The award of arbitrators or of an umpire, though in- Award under

dented and under hand and seal, is not a deed unless

delivered as such (Z). It is, however, now subject to the Stamp.

same stamp duty as an ordinary deed (m).

(/) Brown v. Fawser, 4 East, (m) Stat. 55 Geo. III. c. 184,

584. schedule, part 1, lit. Award.

M
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PART III.

OF INCORPOREAL PERSONAL PROPERTY.

CHAPTER I.

OF PERSONAL ANNUITIES, STOCKS AND SHARES.

In addition to goods and chattels in possession, which

liave always been personal property, and to debts which

have long since been considered so, there exist in

modern times several species of incorporeal personal

property, to which we now propose to direct our atten-

tion. These species of property are certainly not

choses in possession, neither yet are they like debts

strictly choses in action, though often classed as such.

In analogy, therefore, to the well-known division of

real estate into corporeal and incorporeal, we have

ventured to place these kinds of property together into

a class to be denominated incorporeal personal property.

A debt no doubt is also incorporeal, but it is still well

characterized by its ancient name of a cliose in action.

Personal an- ^\\e, first kind of incorporeal personal property which

we shall mention is a personal annuity. This kind of

property is not indeed of so modern an origin as some

of those which we shall hereafter mention. It consists

of an annual payment, not charged on real estate ; but

it may nevertheless be limited to the heirs, or the heirs

of the body of the grantee. In former times it was
doubted whether an annuity was not a mere cliose in

action, and therefore incapable of assignment (a) ; but

(rt) Co. Litt. 114 1), n. (1).
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this objection has long been overruled. When limited to

the heirs of the grantee it will, on his intestacy, descend,

like real estate, to his heir ; but it is still personal pro-

perty (b), and will pass by his will under a bequest of all

his personal estate (c). When given to the grantee and

the heirs of his body, the grantee does not acquire an

estate tail ; for this kind of inheritance is not a tenement

within the meaning of the statute DeDoMs Conditionali-

hus (d). The grantee has merely a fee simple conditional

on his having issue, such as a grantee of lands would

have had under a similar grant prior to the statute De
Donis (e), or as a copyholder would now take in manors

where there is no custom to entail (/). When the

grantee has issue, he may therefore alien the annuity in

fee simple by a mere assignment; but should he die

without issue, the annuity will fail. A personal annuity

given to a man ybr ever will devolve on the executor,

and not on the heir of the grantee (g).

The next kind of incorporeal personal property to be Stock or bank
•J J- ii-ii ii'/-j 1 1 annuities did

considered is stock in the public funds, or bank an- not exist before

nuities. Previously to the Revolution in 1688 there the Revolution.

was no funded debt properly so called ; although King

Charles I. and King Charles II. both found occasion to

raise money by the grant of annuities in fee simple

chargeable on particular branches of the revenue. These

annuities, not being payable out of real estate, appear

to have been the first instances of personal annuities

limited to the grantees and their heirs, and they gave

occasion to those law suits by which the legal nature

(6) Earl of Stafford v. Buckley, (e) See Principles of tbe Law of

3 Ves. sen. 171 ; Radburnv. Jervis, Real Property, 30, 36, 2nd ed.

;

3 Beav. 450, 4G1. 32, 38, 3rd & 4th eds. ; 35, 41, 5th

(c) Aubin v. Baly, 4 Barn. & ed.

Aid. 59. (/) Ibhl. 286, 2nd ed. ; 295,

(rf) Turner v. Turner, 2 Amb. 3rd ed. ; 299, 4th ed. ; 310, 5th ed,

776,782; Earl qf Stafford V. Buck' {g) Taylor v. Martindale, \2Sim.

ley, ubi sjp. 158.
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The funds are

redeemable
annuities.

and incidents of personal annuities have been deter-

mined ; although some mention of such annuities is cer-

tainly to be found in the old books (A). Soon after the

Revolution, however, a portion of the public debt was

funded, or transferred into perpetual annuities, payable,

by way of interest, on the capital advanced, which capital

was to be repaid by the government in the manner agreed

on. And from that time to the present, the funded debt

of the country has, by several acts of parliament, been

greatly increased. Stock in the funds, therefore, is

merely a right to receive certain annuities, by half-yearly

dividends, as they become due (^), subject to the right of

government to redeem such annuities on payment of a

stipulated sum, which sum is the nominal value of the

stock. Thus, 100/. £3 per cent. Consolidated Bank An-

nuities is a right to receive 31. per annum for ever, sub-

ject to the right of government to redeem this annuity

on payment of 100/. sterling. The actual value of 100/.

£3 per cent. Consolidated Bank Annuities (or Consols

as they are shortly termed) of course depends on the

state of the stock market, being generally lower, though

it has lately been higher, than the nominal price, which

is called par.

Consols the

investment of

the Court of

Chancery.

The public funds are composed of several separate

stocks, of which, however, by far the largest and most

important are the consols. In this fund the Court of

Chancery invests all the money committed to its care

belonging to the suitors in that court ; and, as it is a

rule of equity, that whatever the court would certainly

order to be done may be done without applying to the

court, every trustee and executor is justified in investing

in consols any money which he may hold in trust, with-

(h) Co. Lin. 144 b ; Fitz. N. B. 174, 177 ; Rawlhigs v. Jennings, 13

152 a. Ves. 38, 45.

(t) Wildman v. Wildman, 7 Ves.
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out any express direction for that purpose (j). But Liability of

should he invest trust money upon any other security,
ve" tin? ^n*^

^'^'

without express authority so to do, he will be answerable consols,

to his cestuis que trust for the amount of the money so

invested, should the security fail; and it seems also,

that the cestui que trust has an option either to claim

the money, or to have so much stock as the money im-

properly invested would have purchased at the time

when the improper investment was made (/?). But when

the trustee is authorized by the terms of his trust to

invest either in the funds or on real securities, it is now
decided, after much conflict of opinion, that the cestui

qui trust has no option to charge the defaulting trustee

with any larger sum than the amount of the money lost,

with interest at four per cent. For had the trustee

chosen, as he might, to invest on real security, the cestui

que trust would have gained nothing by the subsequent

rise in the funds (/).

The legal nature and incidents of stock in the public

funds have been fixed by the various acts of parliament

by which these funds have been created. These statutes

are far too numerous to be here mentioned ; but their

provisions are generally similar. By one of the earliest Stock is per-

of these statutes (w), it is provided, that all persons who ^°"^^ estate.

(j) Howe V. Lord Dartmouth, 7 Kingdom, or on the stock of the

Ves. 150; Holland v. Hughes, 16 Bank of England or Ireland, or

Ves. 114; Tebbs v. Carpenter, 1 on East India Stock. But this

Mad. 306 ; Norbury v. Norbury, 4 provision, which ought not to have

Mad. 191. been enacted, will probably be re-

{k) For7-estv. Elwes, 4; Ves. 4:^7

;

pealed. It is not retrospective.

Pride V. Fooks, 2 Beav. 430; Ro- {1} Robinson v. Robinson, uhi sup.

hinson V. Robinson, Lords Justices, overruling Watts v. Girdlestone, 6

1 De Gex, Mac. & Gord. 247. By Beav. 188, Ames v. Parkinson, 7

Stat. 22 & 23 Vict. c. 35, s. 32, a Beav. 379, and Ouseley v. Anstru-

trustee, executor or administrator ther, 10 Beav. 45G.

may, unless expressly forbidden, [m) Stat. 1 Geo. I. st. 2, c. 19,

invest any trust fund on real secu- s. 9.

riiies in any part of the United
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shall be entitled to any of the annuities thereby created,

and all persons lawfully claiming under them, shall be

])osscsscd thereof as of a personal estate, and the same

s/iall not be descendible to the heir. And the same rule

holds with respect to all the public funds which now
exist.

Transfer of The transfer of stock in the public funds is effected

only by the signature of the books at the Bank of Eng-

land in the manner prescribed by act of parliament ; and

this transfer may be effected cither in person or by at-

torney duly appointed for the purpose by writing, under

hand and seal, attested by two or more credible wit-

nesses (n). The legal title to stock belongs to the person

in whose name it is standing in the bank books; and

the bank refuses to recognize trusts, or to keep more

than one account for the same person ; neither will it

allow of the transfer of any stock into the names of more

than four persons. When stock is standing in the name

of a trustee, the beneficial owner may transfer his equit-

able interest in any manner he pleases. As the claim

of the beneficial owner is equitable only, there will be

no occasion to give to the transferee a power of attorney

to sue in the name of the transferor (o) ; and the trans-

feree, on giving notice of the transfer to the trustee, will

be entitled to a legal transfer of the stock into his own
name in the books at the Bank.

As the constant fluctuations of the value of the funds

were long since found to present a great temptation to

gambling on the chance of their rise or fall, an act was

Sir John I5ar- passed in the reign of Geo. II. (p) for the purpose of
nard's Act. suppressing such transactions. This act was introduced

into parliament by Sir John Barnard, whose name it

(«) Stat. 1 Geo. I. st. 2,c. 19, s. (o) See ante, p. 6.

11, and subsequent acts, {p) Stat, 7 Geo. II. c. 8.
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bears, and it is intituled *'An Act to prevent the in-

famous Practice of Stockjobbing." It contains several

provisions directed against the practice of fictitious sales

of stock for a future time, where the seller has not the

stock he sells neither intends to procure it, and the buyer

has no intention to purchase the amount he contracts

for, but the only object of the parties is that, should

the stock rise, the vendor should pay the buyer the dif-

ference occasioned by the increase in price, and, should

it fall, the buyer should pay the vendor the difference

occasioned by the decrease {q). But when an actual

sale is in the contemplation of the parties, it is no objec-

tion that the vendor is not at the time of the contract

actually possessed of the stock he agrees to sell(r). It

seems that stock is not goods, icares or merchandize

within the 17th section of the Statute of Frauds (s), so Contract for

that it does not require a written memorandum for a not within the

contract for its sale, if the value exceeds ten pounds and Statute of

. . Frauds.
the buyer does not accept and receive any part, nor give

something in earnest to bii^d the bargain or in part

payment {t).

By a modern act of parliament, the Court of Chancery infants,

is empowered to order the dividends of stock belonging

(q) See Child v. Morley, 8 T. tion ; a course of business alto-

Rep. 610; Heckschef v. Gregory, gether different from the " infa-

4 East, ()07, 614. The buyer who mous " practices usually called

is interested in the rise of the funds stockjobbing by the public,

is called in the language of the (r) M'Callamy. Mortimer, 9 Mee.

Stock Exchange, a bull, the seller & Wels. 636.

is a bear, but either party, if un- (s) Stat. 29 Car. II. c. 3. See

able to pay his differences, becomes ante, p. 37

.

a larue duck. A stockjobber, pro- (t) See Numes v. Scipio, 1 Com.
perly so called, is a person who 356 ; Pickering v. Appleby, 1 Com.

supplies the public, through the 354 ; 2 P. Wms. 308 ; Pawle v.

medium of the brokers, with money Gunn, 4 Bing. N. C. 445 ; Humble

or stock to the exact amount they v. Mitchell, 11 A. & E. 205 ; Knight

may require, making a profit only v. Barber ^ 16 M. & W. 66.

of l-8th per cent, on each transac-
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Lunatics and
idiots.

to infants to be applied for their maintenance (u). By
another act the Lord Chancellor is empowered to appoint

a person to transfer stock and receive and pay over divi-

dends standing in the name of or vested in any lunatic,

idiot or person of unsound mind beneficially entitled

thereto, or standing in the name of or vested in the com-

mittee of a lunatic who may have died intestate, or him-

self become lunatic, or may be out of the jurisdiction of

or not amenable to the process of the Court of Chancery,

or if it be uncertain whether such committee be living

or dead, or if he should neglect or refuse to transfer

such stock and to receive and pay over the dividends

thereof (.r). And the Lord Chancellor is also empowered

to appoint a person to transfer stock standing in the

name of or vested in any lunatic residing out of Eng-

land ; and also to receive and pay over the dividends

thereof to the curator of such lunatic or otherwise as the

Lord Chancellor shall think fit(y)- By another recent

act it is provided, that, when stock shall be standing in

the name of any infant or person of unsound mind jointly

with any person not under any legal disability, such per-

son may alone give a power of attorney to receive the

dividends {z). And generally the land or stock of any

lunatic, in possession, reversion or expectancy, may be

sold or mortgaged for the payment of his debts, or for

his maintenance and otherwise for his benefit {a).

Distringas. When any person has an interest in stock standing in

the name of another he is enabled to restrain the transfer

of such stock, or, as it is said, to put a stop upon it, by

means of a writ of distringas, to be served upon the Bank
of England. This writ appears to be in strictness a pro-

ceeding in a suit supposed to have been commenced by

(a) Stat. 11 Geo. IV. & 1 Will.

IV. c. (i.5, s. 32.

(a-) Stjt IG & 17 Vict. c. 70, s.

UO.

(y) Sect. 141.

(i) Stat. 8 & 9 Vict. c. 97, s. 3.

{a) Stat. 16 & 17 Vict, c, 70, s.

116.
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the party obtaining it against the Bank and the legal

owner of the stock ; but in practice a suit is not com-
menced, unless the right to stop the stock be disputed (b).

This writ formerly issued only out of the equity side of

the Court of Exchequer ; but when the equitable juris-

diction of that court was transferred to the Court of

Chancery, it was provided that a writ of distringas, in a

prescribed form, should issue out of the latter court, the

force and effect of which, and the practice relating to

the same, should be such as was previously in force in

the Court of Exchequer (c). The writ commands the

sheriff to distrain the Bank by their lands and chattels,

so that they appear in court to answer a bill of complaint

lately exhibited against them and other defendants by
the person obtaining the writ. The object of the writ is

stated in a notice, which is served along with it, to be

for the purpose of restraining any transfer of the stock

in question until the order of the court be obtained. An
appearance is accordingly entered by the Bank, and the

transfer of the stock is thus restrained. When the dis-

tringas is required to be removed, an order of the court

may be readily obtained for the dismissal of the supposed

suit. It is surprising that a course by which a cestui

que trust of stock may be so effectually protected from

any fraudulent transfer by his trustee should not be more

frequently adopted.

Stock, being a kind of chose in action, could not for- stock may be

merly have been sold under a fie?^i facias issued in exe- charged with

r 1 . 1 , , judorment
cution ot a judgment against the owner (rf). And, in debts.

fact, in the acts by which stocks were created, it was
declared that they should not be taken in execution (e).

But by the act for extending the remedies of creditors

(fe) See Wilkinson on the Funds, jun. 198.

23o— 252. (e) Bank ofEngland v. Liinn, 15

(c) Stat. -5 Vict. c. 5, s. 5. Ves. 577.

(d) Dundas v. Dudns, 1 Ves.
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against the property of debtors (/), it is provided that

any judge of one of the superior courts of common

law {(j), on the appUcation of any judgment creditor,

may order that any government stock of the debtor

standing in his own name, or in the name of any person

in trust for him, shall stand charged with the payment

of the judgment debt and interest ; and such order shall

entitle the judgment creditor to all such remedies as he

would have been entitled to if such charge had been

made in his favour by the debtor; but no proceedings

are to be taken to have the benefit of such charge until

after the expiration of six calendar months from the date

of such order (A). And by a subsequent act of par-

liament (^), this provision is declared to extend to the

interest of any judgment debtor, whether in possession,

remainder or reversion, and whether vested or contin-

gent, as well in such stock as in the dividends or annual

produce thereof, and also to stock in which the debtor

may be interested standing in the name of the accountant

general of the Court of Chancery {j). And in order to

prevent any judgment debtor from disposing of the stock

authorized to be charged, an order may be procured by

the creditor, in the first instance ex parte, restraining the

Bank of England from permitting a transfer of the stock

until the order shall either be made absolute (that is con-

firmed and continued) or discharged ; and no disposition

of the judgment debtor in the meantime is to be valid or

effectual as against the creditor. And the order will be

made absolute if the debtor do not, within a time men-

(/) Stat. 1 & 2 Vict. c. 110, s. De Gex, M. & G. 524', 525, 532;

14. ScotI V. Lord Hastings, 4 Kay & J.

ig) Mile.i V. Presland, 4 Myl. & 633, 638.

Cr. 431. (0 Stat. 3 & 4 Vict. c. 82, s. 1.

(ft) ?>eeWatts v.Jcffertje.i, 3 Mac. See Htcllccs v. Da;/, 10 Sim. 41.

& Gord. 372 ; H'atls v. Porter, Q. (j) See Warhurton y, liill, 1

B. 1 Jur.N. S. 133
i 3 E. & B. 743 : Kay, 470,

contra, Beavan v. Earl of Oxjurd, 6
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tioned in the order, show cause to the contrary (k).

When the debtor is entitled to the dividends of stock

standing in the names of trustees, the order obtained by

the creditor charging such dividends will be binding on

the trustees ; but the Bank must still pay the dividends

to the trustees as legal owners (/).

The history of the law respecting the transmission of Transmission

stock by will affords a curious instance of the enact- '^[]\°^ ^

ments of the legislature having been virtually overruled

by the decisions of the Court of Chancery. The acts

by which the funds were created provided, that any

person possessed of stock might devise the same by

will in writing attested by two or more credible witnesses ;

but that such devisee should receive no payment till so

much of the will as related to the stock had been

entered in the office at the Bank ; and in default of such

devise the stock should go to the executors or adminis-

trators (m). The Court of Chancery however held, that

as stock had been declared by parliament to be personal

estate, it must, like all other personal estate, devolve,

in the first instance, on the executor for payment of

debts, even though it should have been specifically be-

queathed (n) ; and that the executor, having it in his

hands by virtue of his office of executor, was bound

after payment of debts to dispose of it according to the

will of his testator, even although such will were unat-

tested (o). For, previously to the act for the amendment

of the laws with respect to wills (p), a will of personal

(/.-) Stat. 1 & 2 Vict. c. 110, s. 3 Bro. C. C. 260 ; Bank of England

15. \. Parsons, 5 Ves. 665; Bank of

(1) Churchill V. Bank of England, England \. Lunn, 15 Ves. 569.

11 Mee. & Wels. 323 ; Bristead v. (o) Ripley v. Waterworth, 7 Ves.

Wilkins, 3 Hare, 235, and see Tay- 440 ; Franklin v. Bank of England,

lor V. Turnhull, 4 H. & N. 495. 575, 589.

(»0 Stat. 1 Geo. I. stat. 2, c. 19, {p) Stat. 7 Will. IV. & 1 Vict,

s. 1 2, and subsequent acts. c. 26.

(ji) Bank of England v. Moffatt,
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estate required no attestation. In effect, therefore, a

person was enabled to bequeath his stock by a will

unattested. All wills, however, are now required to be

attested by two witnesses. And by a recent act of par-

liament the provisions of the old acts, which had virtu-

ally been disregarded, have been formally repealed ; and

it is declared that the stock of a deceased person may

be transferred by his executors or administrators, not-

withstanding any specific bequest or disposition thereof

contained in the will ; but the Bank are not to be re-

quired to allow of such transfer, or of the receipt of any

dividend on the stock, until the probate of the will or

the letters of administration shall have been first left at

the Bank for registration. And the Bank may require

all the executors who shall have prov^ed the will to con-

cur in the transfer ((7). And the registry of specific

bequests of stock is no longer required, but merely the

registry of the names of the deceased party, and of his

executors and administrators (r).

Shares. The next kind of incorporeal personal property which

we shall mention are shares in joint stock companies.

Joint stock companies were formerly of two kinds, those

which were incorpoiate, or made into corporations, and

those which were not so.

Corporations Corporations are legal personages, always known by

gate^"
^^^'^^' the same name, and preserving their identity through a

perpetual succession of natural persons. They are either

corporations sole, composed only of one person, such as

a bishop, a parson, or the chamberlain of London ; or

corporations aggregate, composed of many persons

acting on all solemn occasions by the medium of their

common seal (s) ; and it is of such corporations that we

(v) Stat. 8 & 9 Vict. c. 97, s. 1. {s) See Bac. Abr., tit. Corpora-

(r) Sect. 2. tions; 1 Black. Com. ch. 18.
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are now about to speak. Such corporations may be

created either by charter conferred by the queen's letters-

patent, or by act of parHament. And, till a few years

ago, all joint stock companies which had not obtained

this expensive sanction were in fact private partnerships

on an extended scale. In the present reign however,

as we shall hereafter see, provision has been made for

the incorporation of all public joint stock companies (t)

;

but such companies as are incorporated by letters-

patent or special act of parliament still enjoy peculiar

privileges. These companies therefore first require

notice.

The nature and incidents of shares in the joint stock Companies in-

of companies incorporated by letters-patent or act of corporated by
'

; .
charter or act.

parliament have generally been determined by their re-

spective charters or acts of incorporation. And in the

great majority of cases, and in all the modern charters

and acts of incorporation, the shares are declared to be

personal estate, and transmissible as such. In a few of

the older companies, of which the New River Company
is an instance {u), the shares are real estate in the nature

of incorporeal hereditaments. For the future, however,

all the provisions contained in special acts for the incor-

poration of joint stock companies will, as far as possible,

be the same. For an act of parliament has recently The Clauses

been passed " for consolidating in one act certain pro-
A°ts^°

'

^"°"

visions usually inserted in acts with respect to the

constitution of companies incorporated for carrying on

undertakings of a public nature "(x). Other acts have

also been passed for consolidating certain provisions

usually inserted in acts authorizing the taking of lands

(0 Stat. 7 & 8 Vict. c. 110; 21 Vict. c. 49. See post.

partly repealed by stat. 20 & 21 (u) Dnjbutter v. Bartholomew, 2

Vict. c. 14, s. 23; 7 & 8 Vict. c. P. Wms. 127.

113, partly repealed by stat. 20 & (x) Stat. 8 & 9 Vict. c. 16.
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for undertakings of a public nature (y); in acts autho-

rizing the making of railways (2^) ; in acts for construct-

ing or regulating markets and fairs {a) ; in acts autho-

rizing the making of gasworks for su])plying towns with

gas {b) ; or of waterworks for supplying towns with

water (c) ; in acts for the making and improving of

harbours, docks and piers (rf); in acts for paving, drain-

ing, cleansing, lighting and improving towns (e) ; and

in acts authorizing the making of cemeteries (f). In

each of these acts enactments are made with respect

to various matters usually contained in acts of incorpo-

ration for the above purposes ; and it is provided that

the clauses and provisions of these general acts, save so

far as they shall be expressly varied or excepted by any

special act, shall apply to every undertaking which shall

thereafter be authorized by act of parliament for any

of the purposes above referred to. A uniformity in thus

given to the constitution of such companies, and the

length of the acts of parliament required to establish

them has been greatly diminished. A short title, for

the convenience of reference, is given to each act. The
act first mentioned is called " The Companies Clauses

Consolidation Act, 1845 "(</), and all the others have

similar titles.

Companies The Companies Clauses Consolidation Act contains

solidatfon°Act
Provisions with respect to the distribution of the capital

1845. of the company into shares, which are to be personal

estate, and transmissible as such (A) ; with respect to

the transfer of shares, which must be by deed duly

stamped, in which the consideration shall be truly

stated (^), and which cannot take place until the trans-

(y) Stat. 8 & 9 Viet. c. 18. (<) Stat. 10 & 11 Vict. c. S*.

(s) Stat. 8 & 9 Vict c. 20. (/) Stat. 10 & 11 Vict. c. 65.

(a) Stat. 10 cV 11 Vict. c. 14. (g) Stat. 8 & 9 Vict c. 16, s. 4.

{b) Stat. 10 & 11 Vict. c. 15. (h) Sect. 7.

(c) Stat 10 & 11 Vict. c. 17. («) Sect. 14.

{il) Stat 10 S: 11 Vict. c. 27.
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feror shall have paid all calls for the time being due on

every share held by him (k) ; with respect to the trans-

mission of shares by will, intestacy, marriage of a

female, &;c. (Z) ; w ith respect to the payment of calls (in),

which may be made payable by instalments (n), and

the forfeiture of shares for nonpayment of calls (o) ; with

respect to the remedies of creditors of the company

against the shareholders (p), which are confined to the

extent of their shares in the capital of the company not

then paid up, and may be exercised only in case there

cannot be found sufficient property or effects of the com-

pany whereon to levy execution (g) ; with respect to the

borrowing of money by the company (r), the conversion

of the borrowed money into capital (s), the consolidation

of the shares into stock {t), general meetings (m), the

appointment and rotation of directors (x), the powers (y),

proceedings and liabilities of the directors {z), the appoint-

ment and duties of auditors (a), the accountability of the

officers of the company (6), the keeping of accounts (c),

the making of dividends ((/), and of bye laws (e), pie

settlement of disputes by arbitration (f), the giving of

notices (g), the recovery of damages and penalties (h),

and appeals with respect to such damages or penalties

to the quarter sessions (i) ; and lastly, with respect to

(k) Sect. 16 ; Hall v. Norfolk (r) Sects. 38—55,

Estuary Company, Q. B. 16 Jur. (s) Sects. 56—60.

149; Regina v. Londonderry and (t) Sects. 61— 64.

Culeraine RailwayCompany,l3Cl.B. (u) Sects. 66—80.

998. (x) Sects. 81—89.

(/) Sects. 18, 19. (y) Sects. 90, 91.

(m) Sects. 21— 28. (2) Sects. 92—100.

{n) Ambergate, ^c. Railway Com- (a) Sects. 101—108.

pany v. Norcliffe, 6 Ex. Rep. 629. (b) Sects. 109— ll*.

(o) Sects. 29—35. (c) Sects. 115—119.

(p) Sect. 36. (d) Sects. 120—123.

{g) Devereux v. Kilkenny, ^-c. (e) Sects. 124—127.

Railway Company, 5 Ex. Rep. 834
; (/) Sects. 128— 134.

Ililchins v. Kilkenny ^0. Railway (g) Sects. 135— 139.

Company, 10 C. B. 160; Nixon v. (h) Sects. 142— 158.

Broivnlow, 3 H. & N. 686. (i) Sects. 159, 160.

W.P.P. N
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affording- access to the special act by all parties inter-

ested ij). The provisions of the other acts are not of a

nature to require enumeration. ]3y a recent act of par-

liament provision has been made for the exoneration

from stamp duty of transfers of bonds and mortgages

given by ])ublic companies for money which by their

acts of parliament they may be authorized to borrow,

on the original bond or mortgage being stamj^ed in the

first instance with three times the amount of the ad

valorem duty over and above such duty (A).

Inconvenience Joint stock Companies which had not obtained letters-
ofunincorpo- . , •

-t , n • i- n i

rated joint J)atents or special acts or nicorporation were lormerly

stock com- subjected to very great inconvenience whenever they

had occasion to take legal proceedings against any per-

son who happened to be a shareholder. And every

shareholder in such companies was subject to the like

inconvenience whenever he had occasion to proceed

against the company. For such a company, however

extensive, Avas in law merely a partnership ; and a part-

ner who owes money to the partnership of which he is

a member, evidently owes a portion of it to himself,

according to his interest in the joint stock ; and in like

manner a partner who is a creditor claims part of his

demand against himself In each case, therefore, aa

account must be settled before the exact debt or credit

of the partner can be ascertained {I). In order to ob-

viate the difficulties which thus arose, many joint stock

companies obtained special acts of parliament, enabling

them to sue and be sued in the name of some officer.

Lctterspntent. And an act of parliament (m) was passed empowering

the crown to grant, by letters-patent, charters to com-

(j) Sects. 161, 162.

(A) Stat. 16 cSi 17 Vict. c. 59,

s. 11.

(/) See Richardson v. Banlc of

England, 4 My. & Cr. 16.5.

(w)Stat, 7 Will. IV. & 1 Vict,

c. 73, roj)caling a former statute for

a similar ))urj)ose, l & 5 Will. IV.

c. 91.
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panics for any trading or other purposes whatsoever,

which, without incorporating such companies, would em-

power them to sue and be sued in the name of some

officer appointed and registered for the purpose. This

act is still in force, and it contains a valuable provision,

empowering the crown to limit, by the letters-patent, the

liability of the individual members of the company for

its engagements to a given extent per share (n). Banking Banking com-

companies, whose shareholders are generally their cus-

tomers, were peculiarly subject to the inconvenience

above referred to in suing and being sued. Accordingly,

by modem statutes (o), all such banking companies as

consisted of more than six members were allowed to

appoint some public officer who must sue and be sued

on behalf of the company (p). More recently, however,

two acts of parliament were passed, the one incorpo-

rating public joint stock companies, the other for pro-

viding for the incorporation of joint stock banks. Each

of these acts requires some notice.

The first act was intituled " An Act for the Registra- Joint Stock

T • iT^i- />T--ii/-( Companies Re-
tion. Incorporation and liegulation ot Jomtbtock Com- gistration Act.

panics" (q). This act applied to every joint stock com-

pany established for any commercial purpose, or for any

purpose of profit (r), or for the purpose of insurance

(except banking companies, schools and scientific and

literary institutions, and friendly, loan and benefit build-

ing societies duly certified and enrolled under the statutes

in force respecting such societies (s) ) ; and the term

"joint stock company" comprehended every partnership

(n) Sect. 4. (<?) Stat. 7 & 8 Vict. c. 110,

(o) Stat. 7 Geo. IV. c. 46, s. 9 amended by stat. 10 & 11 Vict.

et seq. ; 1 & 2 Vict. c. 9G ; extended, c. 78.

3 & 4 Vict. c. Ill ; made perpetual, (r) See The Queen v. Wldtmarsh,

G&iQ Vict. c. 85. 15 Q. B. 600 ; Bear v. Bromley, 21

{p) Chapman v. Mihain, 5 Ex. L. Jour. Q. B. 354 ; 18 Q. B. 271.

Rep. 61; Steward v. Greaves, 10 (s) See posJ, pp. 188, 189.

Mee. & Wels. 711.

N 2
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whereof the capital was divided or agreed to be divided

into shares, and so as to be transferable without the ex-

press consent of all the copartners ; and also every insu-

rance company, whether of lives, ships, or against fire or

storm ; and every company for granting or purchasing an-

nuities on lives ; and every friendly society insuring to an

amount not exceeding 200/. upon one life or for any one

person ; and also every partnership which at its forma-

tion, or by subsequent admission (except any admission

consequent on devolution or other act of law), should

consist of more than twenty-five members. But the act

did not apply to companies incorporated by statute or

charter, nor to companies authorized to sue and be sued

in the name of some officer or person (0. This act,

Now repealed however, has since been repealed, except as to com-

panies formed or to be formed for the purpose of car-

rying on the business of insurance only, with respect to

which companies it is still in force (u). It provided for

Registry office, the establishment of a registry oflfice, in which the name

and business of every projected company, together with

the names, occupations and places of business and resi-

dence of the promoters of the company, were required to

be registered before they could proceed to make public,

whether by way of prospectus, handbill or advertise-

ment, any intention or proposal to form the company (y).

Further particulars were also to be registered as they

should be decided on from time to time {x). This re-

gistration, however, only enabled the company to act

provisionally, and it was therefore termed provisional

registration. And before the company could act otherwise

than provisionally, it was required to obtain a certificate

of complete registration. This certificate could only be

except as to

insurance com
panies.

Provisional re

gistration.

Complete re-

gistration.

(0 Sect. 2.

(h) Stat 20 & 21 Vict. c. 80;

London Monelarij Advance, &c. Com-

pany V. Smith, 3 H. & N. 543.

{y) Sect. 4. See also stat. 10 &

11 Vict. c. 78, s. 7; Abbott v.

Rogers, C. P. 1 Jur. N. S. 804; 16

C. B. 277.

(.() Stat. 7& 8 Vict. c. 110, s. 4;

10 & 11 Vict. c. 78, ss. 4, 5,6.
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obtained on production of a deed of settlement of the

company, according to the form set forth in the act, signed

by at least one-fourth in number of the persons who at

the date of the deed had become subscribers, and who
should hold at least one-fourth of the maximum number

of shares in the capital of the company (?/). This deed

was required to be certified by two directors of the com-

pany in a given form ; and along with it was to be pro-

duced a complete abstract or index of the deed, together

with a copy of it for registration. Provision was also

made for the registration, half-yearly or oftener, of all

transfers of shares, and of changes in the names of the

shareholders (z), and for an annual return of the name

and business of every company (a). On complete re-

gistration being certified, the company became incor- Incorporation.

porated{h) as from the date of the certificate, by the

name of the company as set forth in the deed of settle-

ment, with power to have a common seal, but on which

was to be inscribed the name of the comj^any, and with

other powers necessary to the conduct of their affairs (c),

including a power to hold lands on obtaining a license

for that purpose from the Board of Trade (d). Pro- Existing com-

vision was also made for the registry of joint stock P^"'^^*

companies then existing, and for the alteration of their

deeds of settlement in order to comply with the provi-

sions of the act (e). The transfer of shares was required Transfer of

to be effected by deed in a given form, to be duly

stamped, and in which the full amount of the pecuniary

consideration for the sale was to be truly expressed (/).

But no sale or mortgage of any share was valid until

the company had obtained a certificate of complete re-

gistration and the subscriber had been duly registered

iy) Stat. 7 & 8 Vict. c. 1 10, s. 7. (c) Sect. 2-5.

(2) Sects. 11—13. ('J) Stat. 10 & 11 Vict. c. 78, ss.

(o) Sect. U. 1, 2, 3.

(b) Bamven Iron Company v. (e) Sects. 58, 59.

Burnett, 8 C. B. 406. (/; Sect. 54.
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as a shareholder in the Registry Office (^); and no

transfer could be made if the transferor should not then

have paid up the full amount due to the company on

every share held by him, unless there were a provision

Liability of to the Contrary in the deed of settlement (/t). Share-

holders in these companies were liable to the creditors

of the company, if such creditors had used due diligence

to obtain satisfaction by execution against the property

of the company ; but after the expiration of three years

next after any person should have ceased to be a share-

holder, his liability ceased {i).

Banking com- The act whicli provided for the incorporation of
panics.

banking companies was intituled " An Act to regulate

Repeal of act. Joint Stock Banks in England" (/). This act has now

been repealed as respects all companies registered under

the Joint Stock Banking Companies Act, 1857, here-

after referred to, under whicli act every banking com-

pany consisting of seven or more persons and formed

under the former act is required to be registered (A).

The incorporation effected under the provisions of the

former act was by letters-patent, obtained, on petition,

from the crown. The petition was referred to the

Board of Trade, on whose report a charter was granted

to the company (/) for a term not exceeding twenty

years {m). Other provisions were also made for the

registration of the company, the transfer of shares, the

liability of shareholders, and other matters which it is

now unnecessary to state.

Objects of The main object of the two statutes above referred to

these acts.
^^.^^ evidently to give publicity to the names of the real

(g) Sect. 26. £,r parte Neilson, 47S ; S. C. 18 Jur. 387.

3 De Gex, M. & G. 556. (.;) Stat. 7 & 8 Vict. c. 113.

(h) Sect 54. (A) Stat. 20 & 21 Vict. c. 49.

(i) Sects. G6-68. GirenuHotl's (/) Stat. 7 & 8 Vict. c. 113, s. 3.

case, 3 Dc Gc.\, M. ic G. lo'J, ('«) Sect. G.
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promoters and shareholders of joint stock companies,

so that the pubhc might know vviih whom they were

deaUng, and that those who reaped the benefit of such

undertakings might also bear their proper share of the

risk. Another object was to recognize, as legal per-

sonages, bodies which before had a legal existence, but

had no convenient means of acting or of being acted

on. In the same spirit another act of parliament was Bankruptcy of

passed in the same session, " for facilitatino; the windino-- J°"^^ ^^.
' 'SO companies,

up the affairs of joint stock companies unable to meet

their pecuniary engagements" {u). By this act all in-

corporated or privileged companies for any commercial

or trading purposes, including banking companies (o),

and also all joint stock companies within the definition

contained in the act for their incorporation (p), were

made liable to bankruptcy in the same manner as pri-

vate individuals ; but the bankruptcy of the company

was not to be construed to be the bankruptcy of any

member of the company in his individual capacity (g).

This act, however, was almost entirely superseded Winding-up

by the " Joint Stock Companies Winding-up Act,

1848" (r), as amended by the " Joint Stock Com-
panies Winding-up Amendment Act, 1849" (5), under

which an official manager was appointed, and a list of

contributories made out, on whom calls were made from

time to time for payment of the debts and liabilities

of the company. These acts again do not apply to

companies registered under the " Joint Stock Com-
panies Act, 1856" (0, by which act, as several times

(n) Stat. 7 & 8 Vict. c. Ill, (r) Stat. 1 1 & 12 Vict. c. 45.

amended by stat. 20 & 21 Vict. c. {s) Stat. 12 & 13 Vict. c. 108,

78. amended by stat. 20 & 21 Vict. c.

(o) Stat. 7 & 8 Vict. c. 113, s. 78; and see as to Railways, stat.

48. 13 & 14 Vict. c. 83.

(jo) Stat. 7 & 8 Vict. c. 110, s. (t) Stat. 19 & 20 Vict. c. 47, s,

2; ante, p. 179. 108.

(5) Stat. 7& 8 Vict.c. lll,s. 2.
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amended (u), joint stock companies are now generally

regulated.

The Limited An act of parliament was passed in 1855 for

1855.
' limiting the liability of members of certain joint stock

companies (x). Under this act any joint stock com-

])any to be formed under the act 7 & 8 Vict. c. 110,

other than an assurance company, with a capital to be

divided into shares of a nominal value of not less than

10/. each, might obtain a certificate of complete regis-

tration with limited liability, upon complying with cer-

tain conditions. With reference to this act it was re-

marked in the last edition of the present work (y), that

it seems that all that can now be expected of an Act

of Parliament is to introduce a principle to be worked

out by subsequent amendments; and that it was to be

hoped that the principle of limited liability then intro-

duced might by some future act be both more widely

extended and more accurately applied. This has now
been done by the Joint Stock Companies Acts, 1856 (z)

and 1857(a), and the Joint Stock Banking Companies

Act, 1857 (&), as amended by subsequent acts (c), though

there is still room for improvement.

Joint Stock Under these acts seven or more persons associated

Ac"s' 185G
^'^^ ^^y lawful purpose, including banking (t/) but ex-

1S57. cepting insurance (e), may by subscribing their names to

a memorandum of association, and otherwise com-

plying with the requisitions of the acts in respect to

(u) Stat. 20 & 21 Vict. c. 14
;

21 & 22 Vict. c. 60 ; 21 & 22 Vict.

20 & 21 Vict. 0.49; 21 & 22 Vict. c. 91.

c. 60 ; 21 & 22 Vict. c. 91. (rf) Stat. 20 & 21 Vict. c. 49, s.

(x) Stat. 18 & 19 Vict. c. 133. 3 ; 21 & 22 Vict. c. 91, s. 1.

(y) Pp. 182, 183. (e) Stat. 20 & 21 Vict. c. 80;

(z) Stat. 19 & 20 Vict. c. 47. London Moiie/ari/ Advance ifc. Corn-

ea) Stat. 20 & 21 Vict. c. 14. pany v. Smith, 3 H. & N. 543 ;

(6) Stat. 20 & 21 Vict. c. 49. anie, p. 180.

(c) Stat. 20 & 21 Vict. c. 80;
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registration, form themselves into an incorporated com-

pany, with or without hmited HabiHty (/). But the

shares of a banking company are not to be of less

amount than 100/. each {g) ; and no banking company

claiming to issue notes in the United Kingdom shall be

entitled to limited liability in respect of such issue {h).

Not more than ten persons may carry on the business

of banking as partners, unless they are registered under

these acts ii) ; and if more than twenty persons carry

on in partnership any other trade or business having

for its object the procurement of gain to the partner-

ship, then, unless they are registered as a company

under these acts, or are incorporated or otherwise

legally constituted, by or in pursuance of some act of

parliament, royal charter, or letters patent, or are

engaged in working mines within and subject to the

jurisdiction of the stannaries, each person will be

severally liable to pay the whole of the debts of the

partnership (k). The memorandum of association is to Memorandum

contain the name of the proposed company, the part of ° association.

the United Kingdom, whether England, Scotland or

Ireland, in which the registered office of the company

is to be established, the objects of the company, the

liability of the shareholders, whether to be limited or

unlimited, the amount of capital and the number of

shares with the amount of each share. And in the

case of a company formed with limited liability the

word *' limited" is to be the last word in the name of

the company (Z). Special regulations may be pre- Articles of

scribed by articles of association signed by the sub- association.

scribers to the memorandum of association [m) and to

(/) New Brunswick Raihvarj (i) Stat. 20 & 21 Vict. c. 49, s.

Company v. Boore, 3 H. & N. 249. 13.

(g) Stat. 20 & 21 Vict, c. 49, s. (fr) Stat. 20 & 21 Vict. c. 14, s. 3,

13. (/) Stat. 19 & 20 Vict. c. 47, s. 5.

(/() Stat. 21 & 22 Vict. c. 91, (m) Sect. 9.

s. 1.
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be ill a prescribed form, or as near thereto as circum-

stances admit («). Tlie memorandum and aiticles, if

any, of association are to be registered by the registrar

of joint stock companies, and thereupon the company

is incorporated with power to hold lands (o). But no

company, not carrying on a trade or business having

gain for its object, may hold more than two acres of land

Shares personal without the sanction of the Board of Trade (p). All
^^^^ '^'

shares are to be personal estate (</), and are to be re-

gistered and transferred in the manner prescribed by

Name of limit- the acts (r). Every company with limited liability is

be pahuecrup° required to keep its name painted or affixed on the

&t' outside of every office or place of business of the com-

pany in a conspicuous position and in letters easily

legible, and also to have its name engraved in legible

characters on its seal, and to have its name mentioned

in legible characters in all notices, advertisements, bills,

notes, endorsements, orders for money or goods, bills of

Contracts. parcels, invoices, receipts and letters of credit (s). Con-

tracts which, if made between private persons, would

be required by law to be in writing, and if made

according to English law to be under seal, may be

made in writing under the common seal of the com-

pany ; and written or parol contracts made by persons

authorized by the comjjany will bind the company where

such contracts would be binding on private persons {t).

Winding up. Provisions are also made for the winding-up of com-

panies either by the Court or voluntarily (m). And in

the event of any company being wound up, the existing

{?>) Sect. 10. 30.

(o) Sects. 12, 13. (0 Sect. 41.

ip) Sect. 38. (u) Stat. 19 & 20 Vict. c. 47, pt.

{q) Sect 15. 3; 20 & 21 Vict. c. 14, s. 11 et

(r) Sect. 16 el seq. ; Stat. 20 & scq.; 20 & 21 Vict. c. 49, s. 11

;

21 Viet. c. 14, s. 5 tt seq. 21 & 22 Vict. c. GO ; 21 & 22 Vict,

(j) Stat, 19 & 20 Vict, c, 47, s. c. 91, s. 5.
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shareholders must pay its debts ; but no shareholder

in a company with Hmited habihty is hable to contri-

bute more than the amount, if any, unpaid on the shares

held by him {x). In other companies persons who have

ceased to be shareholders within three years must con-

tribute, except in respect of debts contracted after they

ceased to be shareholders (y). In limited companies

persons who have ceased to hold shares within one year

must contribute to the extent above mentioned (z).

But the transferee of shares is bound to indemnify the

transferor, if the liability be unlimited, against his

proportion of the debts of the company, and if the

liability be limited, agamst all calls subsequent to the

transfer (a). Every company completely registered

under the act of 7 &; 8 Vict. c. 110, except insurance

companies {b), and every banking company consisting

of seven or more persons, and formed under the act

7 &: 8 Vict. c. 113 (c), is required to be registered under

these acts.

Shares in joint stock companies are not goods, wares Sale of shares

or merchandize within the 17th section of the Statute
"o' within the

ntatute or

of Frauds; so that they do not require a written memc- Frauds.

randura for a contract for their sale, when the value

exceeds 10/., and the buyer does not accept and receive

any part, nor give something in earnest to bind the

bargain or in part-payment ((i). And such shares are

not considered to be stock within the meaning of the

Stock Jobbing Act above mentioned (e).

(.r) Stat. 19 & 20 Vict. c. 47, s. (d) Humble v. Mitchell, 11 Ad.

61. & Ell. 205 ; Knight v. Barber, 16

{y) Sect. 62. M. & W. 66 ; Bowlbtj v. Bell, 3 C.

(«) Sect. 63. B. 284. See ante, p. 37.

(a) Sect. 66. (e) Hewitt v. Price, 4 Man. &
(6) Stat. 20 & 21 Vict. c. 14, ss. Gr. 355; Williams v. Trye, 18

27, 28. Beav. 366.

(c) Stat.20.t 21 Vict.c. 49, s,4.
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cieties.

Friendly so- Several acts of parliament have been passed for the

encouragement of friendly societies, for the mutual re-

lief of their members and their families in case of sick-

ness, old age, death, or other contingencies (/) ; all of

which are now consolidated into one act {g). The rules

of these societies are required to be certified by the re-

gistrar of friendly societies, and in whose custody a

transcript of the rules of every friendly society is now

required to be kept (A). And it is now provided that the

registrar of friendly societies shall not grant any certifi-

cate to any society assuring to any member thereof a

certain annuity or superannuation, deferred or immediate,

unless the table of contributions payable for such kind

of assurance shall have been certified under the hand of

the actuary to the commissioners for the reduction of the

national debt, or by an actuary to some life assurance

company in London, Edinburgh, or Dublin, who shall

have exercised the profession of actuary for at least

five years {i). On the death or removal of any trustee

of one of these societies, the whole property of the

society vests in the succeeding trustee for the same

estate and interest as the former trustee had therein, and

subject to the same trusts, without any assignment or

conveyance whatever, except the transfer of stock and

securities in the public funds {li). And on the death,

bankruptcy or insolvency of any officer of any such

society, or on any execution issuing against him, or on

his making any assignment or conveyance for the benefit

(/) Stat. 10 Geo. IV. c. 56, {h) Stat. 18 & 19 Vict. c. 63, s.

amended by 4 & 5 Will. IV. c. 40
;

26. A transcript of the rules was

3 & 4 Vict. c. 73 ; 9 & 10 Vict. c. formerly required to be inroUed

27; 13& UVict.c. 115; 15& 16 with the clerk of the peace. Stat.

Vict. c. 65 ; 16 & 17 Vict. c. 123

;

4 & 5 Will. IV. c. 40, s. 4.

17 & 18 Vict. c. 101. (J) Stat. 18 & 19 Vict. c. 63, s.

ig) Stat. 18 & 19 Vict. c. 63, 26.

amended by stat. 21 & 22 Vict. c. (A) Sect. 18.

101.
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of his creditors, the money or effects in his hands be-

longing to the society are to be paid over and delivered

to the society before any other of his debts are paid(/).

An act of parliament has also been passed to legalize Industrial and

the formation of industrial and provident societies for
ciTtles!"*^

^°'

carrying on trades or handicrafts in common (m), and all

the provisions vi^hich relate to friendly societies apply also

to these institutions (n). Loan societies are regulated Loan societies.

by another act of parliament, which is periodically con-

tinued (o).

An act of parliament has also been passed for the Building so-

reguiation of benefit building societies (p). The funds of
"^''^^®*

these societies are raised by monthly subscriptions of the

members, which must not exceed 20s. per share, and by

fines for non-payment. The shares must not exceed the

value of 150/. each; but any member may hold more

than one share (q). When the amount of the shares has

been realized, the money is divided amongst the mem-
bers, and the society is dissolved. Such members, how-

ever, as may wish to buy land or to build, may receive

the amount of their shares in advance on payment of an

additional subscription by way of interest, and also on

payment of a bonus for the advance, which of course is

deducted from the amount of the share advanced. This

bonus is usually determined by competition amongst the

members, the shares to be paid in advance being put up

by auction by the society ; and the subscriptions and

fines to become due in respect of the advanced shares

are then secured to the society by the purchasers, by

(I) Sect. 23. (o) Stat. 3 & 4 Vict. c. 110, last

(?«) Stat. 15 & 16 Vict. c. 31, continued by stat. 21 & 22 Vict, c-

amended by stats. 17 & 18 Vict. 19.

c. 25, and 19 & 20 Vict. c. 40. {p) Stat. 6 & 7 Will. IV. c. 32.

(n) Stat. 18 & 19 Vict. c. 63, s. {q) Morrison v. Glovtr, 4 Ex.

48. Rep. 430.
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mortgage of land or liouscs of sufficient value (/•)• These

mortgages are not liable to stamp duty (s) ; they were

also exempt from any of the forfeitures or penalties for-

merly in force against usury (t) ; and a receipt for the

monies secured, indorsed by the trustees of the society

upon any such mortgage, vests the estate comprised

in the security in the person entitled to the equity of

redemption, without any reconveyance {u).

The Labourers
Dwelling Act,

1855.

Judgment
debts.

An act has been also recently passed for facilitating

the erection of dwelling houses for the labouring

classes (x), under which any number of persons, not

less than six, may by subscribing articles of association

form themselves into a company for the purposes of the

act. The articles are to be in a given form, and to be

registered by the registrar of joint stock companies.

And the Companies Clauses Consolidation Act, 1845, is

incorporated into the act, the articles of association

being deemed the special act.

The provisions above referred to for charging the

stock of any debtor with the payment of any judgment

debt(?/), extend to stock and shares in any public com-

pany in England, whether incorporated or not {z).

Patents. The prerogative of the crown in the grant of letters-

patent is frequently exercised not only for the incorpo-

ration of joint stock companies, but also for conferring

(r) See Mosley v. Baker, 6 Hare,

87; 3 De Gex, M. & G. 1032 ;

Doe d. Morrison v. Glover, 15 Q. B.

103 ; Seagrave'v. Pope, 1 De Gex,

Mac. & Gord. 783; Fleming v.

Self, 1 Kay, 518 ; 3 De Gex, Mac.

& Gord. 997 ; Farmer v. Smith, 4

II. & N. 19d ; Sparrow v. Farmer,

2C Beav. 511.

(s) Walker v. Giles, 6 C. B. 662 ;

Williams v. Hayivard, 22 Beav.

220.

(0 Stat. 6 & 7 Will. IV. c. 32,

s. 2.

{u) Sect. 5.

(.r) Stat. 18 & 19 Vict. c. 132.

(;/) Ante, p. 171.

(«) Stat. 1 & 2 Vict. c. 110, s.

14.
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on private individuals certain exclusive rights and pri-

vileges. These rights, called patents from the letters

patent which confer them, will be considered in the next

chapter.
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CHAPTER II.

Statute of Mo.
nopolies.

OF PATENTS AND COPYRIGHT.

A patent. A PATENT is tlie name usually given to a grant from

the crown, by letters-patent, of the exclusive privilege of

making, using, exercising and vending some new inven-

tion. The granting of such letters-patent is an ancient

prerogative of the crown, a prerogative which remains

unaffected by the recent Patent Law Amendment Act,

1852 (a). In the reign of Queen Elizabeth this prero-

gative was stretched far beyond its due limits, and the

monopolies thus created formed one of the grievances

which King James, her successor, was at last obliged to

remedy. Accordingly by a statute passed in the twenty-

first year of his reign, and commonly called the Statute

of Monopolies (Z>), it was declared and enacted that all

such monopolies were altogether contrary to the laws of

this realm, and so were and should be utterly void and

of none effect, and in nowise put in ure or execution.

In this statute, however, there are certain exceptions,

and particularly one on which the modern law with

respect to patents may be said to be founded. This ex-

Proviso, ception is as follows :
" Provided also and be it declared

and enacted, that any declaration before mentioned shall

not extend to any letters-patents and grants of privilege

for the term of fourteen years or under, hereafter to be

made, of the sole working or making of any manner of

new manufactures within this realm, to the true and

first inventor and inventors of such manufactures, which

others at the time of making such letters-patent and

(a) Stat. 15 & 16 Vict. c. 83 ; see sect. 16.

{b) Stat. 21 Jac. I. c. 3.
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grants shall not use, so also they be not contrary to the

law nor mischievous to the state, by raising prices of

commodities at home, or hurt of trade, or generally

inconvenient ; the said fourteen years to be accounted

from the date of the first lettei's-patent or grant of such

privilege hereafter to be made ; but that the same shall

be of such force as they should be if this act had never

been made, and of none other (c).

It will be seen that the granting of letters-patent is

not expressly warranted by this statute ; but that it

merely reserves to such letters-patent as fall within the

terms of the exception, such force as they should have

had if the act had never been made, and none other

force. As, however, all grants of exclusive privilege by

letters-patent, which do not fall within this exception,

and some others of little importance, are now rendered

void by the statute, the construction of this exception

has become a matter of great practical importance. And Term of patent

,.1 1 /. c xi 1 i^ !•
fourteen years,

nrst, the term must be jourtecn years irom the date or

the letters-patent, or under ; and the full term of fourteen

years is usually granted. But it is now provided, that

all letters-patent for inventions, granted under the pro-

visions of the Patent Law Amendment Act, 1852, shall

be made subject to the condition that the same shall be

void, and that the powers and privileges thereby granted

shall cease, at the expiration of three and seven years

respectively from the date thereof, unless there be paid

before the expiration of the said three and seven years

respectively certain stamp duties mentioned in the act,

namely 50Z. stamp duty before the expiration of the third

year, and lOOZ. stamp duty before the expiration of the

seventh year {d). These payments appear high, but they

are a great improvement on the old law% under which

heavy fees and duty were payable on taking out every

(c) Stat. 21 Jac. I. c. 3, s. 6.

{d) Stat. 16 & 17 Vict. c. 5, s. 2.

W.P.P, O
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patent; whereas now, if a patent prove useless, it may
Extension of be discontinued, and the payment saved. By a recent
term. ,. ,• , i

• ,- ^ i

act or parliament (e), a prolongation or the term granted

by tlie original letters-patent may be granted, either to

the original grantor or to his assignee (/), for a term

not exceeding seven years after the expiration of the

first term, in case the Judicial Committee of the Privy

Council shall, upon proper application, report to Her

Majesty, tliat such further extension of the term should

be granted. And if such further period of seven years

can be shown to be insufficient for the reimbursement

and remuneration of the expense and labour incurred

in perfecting the invention, then, by a subsequent

statute (g), the crown may grant to the inventor, or his

assignee, an extension of the patent for any time not

exceeding fourteen years.

New manufac- Secondly, the patent must be for " new manufactures
^^^^^-

within this realm, which others at the time of making

such letters-patents and grants shall not use." The iise

here mentioned has been held to mean a use in public

;

if therefore the invention, for which the patent is sought

to be obtained, has been previously used in public within

the realm, the patent will be void (h). And the realm

in this statute has been determined to mean the united

kingdom of Great Britain and Ireland ; so that when

separate letters-patent were granted for England and

Scotland, if any invention had been publicly known or

practised in England, a patent for Scotland was void (i).

(e) Stat. 5 & 6 Will. IV. c. 83, 2, 4, continued by stats. 15 & 16

s. 4, amended by 2 & 3 Vict. c. 67 i
Vict. c. 83, s. 40, and 16 & 17

and extended by stats. 15 & 16 Vict. Vict. c. 115, s. 7.

c. 83, s. 40, and 16 & 17 Vict. c. (h) Lewis v. Marling, 10 Barn. &
115, s. 7. Cress. 22 ; Carpenter v. Smith, 9 M.

(/) Russell V. Ledsam, 14 Mee. & W. 300; Re Newall, 4 C. B., N.

& Wels. 574; affirmed, 16 M. & S. 269.

\V. 633; 1 II. of L. Cas. 6S7. (i) Brown v. Annandale, 8 CI. &
(g) Stat. 7 & 8 Vict. c. 69, ss. Fin. 214.
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By an act of parliament to which we have before re-

ferred, it is, however, provided that letters-patent may
be confirmed, or new ones granted, for any invention or

supposed invention, which shall have been found by the

verdict of a jury, or discovered by the patentee or his

assigns, to have been either wholly or in part invented or

used before, if the Judicial Committee of the Privy

Council, upon examining the matter, shall be satisfied

that the patentee believed himself to be the first and

original inventor, and that such invention, or part

thereof, had not been publicly and generally used before

the date of the first letters-patent (/;). It is also now
provided by the recent Patent Law Amendment Act,

that any invention may be used and published for six

months from the date of the application for letters-patent

for the invention, without prejudice to the letters-patent,

provided the provisional sjjecijication, which describes Provisional

the nature of the invention, and is to accompany the
^^^^^

petition for the letters-patent, be allowed by the proper

law officer (/). It is also provided that the applicant,

instead of having a provisional specification, may, if he

think fit, file a complete specification under his hand Specification.

and seal, particularly describing and ascertaining the

nature of his invention, and in what manner the same

is to be performed, in which case the invention will be

protected for six months from the date of the applica-

tion, and may be used and published without prejudice

to any letters-patent to be granted for the same (m).

It is also provided, that if any application for letters-

patent be made in fraud of the true and first inventor,

any letters-patent granted to the true and first inventor

shall not be invalidated by reason of any use or publi-

(k) Stat. 5 & 6 Will. IV. c. 83, 8 ; Re Newall, 4 C. B., N. S. 269.

s. 2. (;n) Sect. 9. See also Stat. l(i

(/) Stat. 15 & IG Vict. c. 83, s. & 17 Vict. c. 115, s. 6.

o2
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cation of tlie invention subsequent to such application,

and before the expiration of the term of protection (jt).

True and first

inventor.

Foreign inven-

tions.

New enact-

ment.

Thirdly, a patent must be granted " to the true and

first inventor and inventors." If, therefore, the original

inventor shoidd sell his secret to another person, such

person cannot obtain letters-patent for the invention in

his own name ; but the original inventor must obtain the

letters-patent, and then assign them to the other. If

two persons should both make the same discovery, he

who first publishes it by obtaining a patent for it, will

be the true and first inventor within the meaning of the

statute, although he may not actually have been the first

to make the discovery (o). But a person cannot obtain

a patent for an invention which has been communicated

to him by another within the realm (p). If, however, a

person should be in possession of an invention commu-

nicated to him from abroad, such person, if he be the

first introducer of the invention into this country, is

regarded by the law as the true and first inventor thereof

witliin the meaning of the statute of James {g) ; and it is

no objection that the patent is taken out in trust merely

for the foreign inventor (r). But it is now provided that

where letters-patent are granted in the United Kingdom
for any invention first invented in any foreign country,

or by the subject of any foreign state, and a like privilege

for the exclusive use or exercise of such invention in any

foreign country is there obtained before the grant of such

letters-patent in the United Kingdom, all rights and pri-

vileges under such letters-patent shall (notwithstanding

any term in such letters-patent limited) cease and be void

immediately upon the exj)iration or other determination

of the term of the like privilege obtained in such foreign

(«) Sect. 10.

(o) Buulton V. Bull, 2 II. Black.

487.

(p) Hill V. Thompson, S Taunt.

S95 ; S. C, 2 J. D. Moore, i52.

(q) Edgeherry v. Stephens, 2 Salk.

447.

(r) Heard v, Egeitun, 3 C. B. 97,

129.
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country ; or where more than one such hke privilege is

obtained abroad, immediately upon the expiration or

determination of the term of such privileges, which shall

first expire or be determined. And no letters-patent

granted for any invention for Avhich any patent or like

privilege shall have been obtained in any foreign couiitry,

shall be of any validity if granted after the expiration of

the terra for which the foreign patent or privilege was in

force (s). The remaining restrictions imposed by the act

of James I. require no comment.

The granting of letters-patent is, as has been observed,

a prerogative of the crown ; and although a patent

may now be always obtained for any new invention,

yet the grant is still a matter of favour and not of

right, and all grants of letters-patent for inventions are

at the present day clogged with certain conditions. Of Specification,

these conditions, the most important is that which re-

quires the inventor particularly to describe and ascertain

the nature of his invention, and in what manner the

same is to be performed, by an instrument in writing

under his hand and seal, called the specification, and to

cause the same to be filed in the High Court of Chan-

cery within a given period, generally six calendar

months from the date {t). This instrument was for-

merly required to be enrolled instead of being merely

filed as at present. And it is provided by the new act

that, if a complete specification be filed along with the

petition for the letters-patent, then, in lieu of a condition

for making void the letters-patent in case the invention

be not described and ascertained by a subsequent speci-

fication, the letters-patent shall be conditioned to become

void, if such complete specification filed as aforesaid does

not particularly describe and ascertain the nature of the

(s) Stat. 1.5 & 16 Yict. c. S3, 17 Vict. c. 11.3, s. 6. As to mn-

s. 25. iiitidos of war, see stat. 22 Vict. c.

(0 Ibid. s. 27. See stat. 16 & 13.
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invention, and in what manner the same is to be per-

formed (?/). The object of requiring a specification is to

secure to the pubHc the benefit of the knowledge of the

invention after the term granted by the patent shall have

expired. The framing of the specification is a matter of

great nicety ; for the description contained in it must

correspond with the title of the invention contained in

the letters-patent (??), and must clearly describe the in-

vention (x), neither covering more than the proper sub-

ject of the patent (?/), nor omitting anything necessary

to make the description intelligible {z). Provision how-

ever has been made by an act of parliament before

Disclaimer. referred to (a), for enabling the grantee or assignee of

any letters-patent to enter a disclaimer of any part either

of the title of the invention, or of the specification,

stating the reason of such disclaimer, or to enter a

memorandum of any alteration in the title or specifica-

tion, not being such disclaimer or such alteration as

shall extend the exclusive right granted by the patent.

Under these provisions, letters-patent originally void may
in many cases be rendered valid from the time of the

entry of the disclaimer or alteration (b). And these

provisions have been extended to letters-patent granted

and specifications filed under the Patent Law Amend-
ment Act, 1852 (c). This act also provides for the print-

ing, publishing and sale, under the direction of the

commissioners of patents, of all specifications, disclaim-

ers, and memoranda of alterations deposited or filed

{it) Sect. 9. Neilson V. H(irford,S Mee. & Weh.
(v) Rex V. Wheeler, 2 Barn, ft 805.

Aid. 315, 350. See Nickels v. («) Stat. 5 & 6 Will. IV. c. 83,

Haslam, 7 Man. & Gran. 378; s. L See also stat. 7 & 8 Vict. c.

Beard v. Egerton, 3 C. B. 97. 69, ss. 5, 6.

(x) Bloxham v. Elsee, 6 Barn. & {b) Perry v. Skivner, 2 M. & W.

Cres. 169. 471.

{y) Hill V. Thompson, 3 Mcriv. (r) Stat. 15 & 16 Vict. c. 83, s.

629. 39.

(s) Rex V. ff'hceler, ubi supra
;
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under the act (d). A " register of patents " is also Register of

directed to be kept, where shall be entered and re- ^^ ^" ^'

corded, in chronological order, all letters-patent granted

under the act, the deposit or filing of specifications, dis-

claimers and memoranda of alterations filed in respect

of such letters-patent, all amendments in such letters

-

patent and specifications, all confirmations and exten-

sions of such letters-patent, the expiry, vacating, or

cancelling of such letters-patent, with the dates thereof

respectively, and all other matters and things affecting

the validity of such letters-patent as the commissioners

may direct ; and such register, or a copy thereof, is to

be open at all convenient times to the inspection of the

public, subject to such regulations as the commissioners

may make (e).

Another condition formerly inserted in letters-patent Vesting in

rendered them void, in case the letters-patent, or the
"w°elve persons,

liberty and privileges thereby granted, should become

vested in or in trust for more than the number of twelve

persons, or their representatives, at any one time, as

partners, dividing or entitled to divide the benefit or

profit obtained by reason thereof; but it is now enacted

that, notwithstanding any proviso that may exist in

former letters-patent, it shall be lawful for a larger

number than twelve persons hereafter to have a legal

and beneficial interest in such letters-patent (f).

In letters-patent a clause is usually contained forbid- License to use

ding all persons from using the invention without the ^^ ^" '

consent, license or agreement of the inventor, his execu-

tors, administrators or assigns, in writing, under his or

their hands and seals, first had and obtained in that

behalf(^). The granting of licenses to use a patent is

(d) Sect. 29. (g) See the form of letters -pa-

(e) Sect. 3i. tent in Appendix (A).

(/) Sect. 3(i.
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Scotch and
Irish patents.

one of the most profitable ways of turning it to account.

All licenses are now required to be registered in the

registry to be presently mentioned.

Letters-patent obtained in England formerly conferred

an exclusive privilege only within England, Wales and

the town of Berwick upon Tweed ; and also within the

islands of Guernsey, Jersey, Alderney, Sark and IMan,

and her Majesty's colonies and plantations abroad, if so

expressed in the patent. In order to obtain the like ex-

clusive privilege for Scotland, it was necessary to obtain

separate letters-patent under the seal appointed by the

treaty of union to be used instead of the great seal of

Scotland ; and in the same manner the like privilege for

Ireland was required to be obtained by letters-patent

under the great seal for Ireland. But it is now pro-

vided that letters-patent shall extend to the whole of the

United Kingdom of Great Britain and Ireland, the

channel islands, and the Isle of Man; and in case the

warrant for granting the patent .shall so direct, such

letters-patent shall be made applicable to her Majesty's

colonies and plantations abroad, or such of them as may
be mentioned in such warrant (/<). But where separate

letters-patent for England, Scotland or Ireland have been

already granted, separate letters-patent may still be

granted for the other countiies, on payment for such

country of one third the stamp duties payable for a patent

for the whole kingdom (^j.

Assignment of Letters -patent and the privileges thereby granted are
etteis- patent,

fj.^giy assignable fiom one person to another, and the

assignee by such assignment is placed in the same posi-

tion as his assignor previously stood. The assignee

may consequently bring in his own name the same ac-

tions and suits both at law and in equity against those

who have infringed upon the [)atentas the patentee him-

(h) Stat. ].j & 16 Vict. c. 83, (/) Stat. 16 & 17 Vict. c. 5, s. 4.

s. IS.
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self might have done(^). The privileges granted by

letters-patent are therefore plainly an instance of an in-

corporeal kind of personal property, different in its nature

from a mere chose hi action, which never has been as-

signable at law. A deed is said to be necessary for the

valid legal assignment of letters-patent; but the author As to the ne-

is not aware of any authority for this position ; and the ^eg^/
°

general rule appears to be, that the assignment of incor-

poreal personal property may be made without deed.

Perhaps, however, the necessity of an assignment by

deed may be implied from the clause in the letters-patent,

which forbids the use of the invention " without the

consent, license or agreement of the inventor, his exe-

cutors, administrators or assigns, in writing, under his or

their hands and seals, first had and obtained in that be-

half." All assignments of letters-patent are now required

to be registered under the Patent Law Amendment Act,

1852.

The act provides that there shall be kept at the office Register of

appointed for filing specifications in chancery under this P™P'"^^*°''®'

act, a book or books entitled " The Register of Proprie-

tors," wherein shall be entered, in such manner as the

commissioners shall direct, the assignment of any letters-

patent, or of any share or interest therein, any license

under letters-patent, and the district to which such license

relates, with the name or names of any person having any {Sk.)

share or interest in such letters-patent or license, the date

of his or their acquiring such letters-patent, share and

interest, and any other matter or thing relating to or

affecting the proprietorship in such letters- patent or

license ; and a copy of any entry in such book, certi-

fied under such seal as may have been appointed, or as

may be directed by the Lord Chancellor, to be used in

the said office, shall be given to any person requiring

the same, on payment of the fees therein provided ; and

(A-) Godson on Patents, 237-
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such copies so certified shall be received in evidence, in

all courts and in all proceedings, and shall be prima

facie proof of the assignment of such letters-patent, or

share or interests therein, or of the license or proprietor-

ship as therein expressed
;
provided always, that until

such entry shall have been made, the grantee or grantees

of the letters-patent shall be deemed and taken to be

the sole and exclusive proprietor or proprietors of such

letters-patent, and of all the licenses and privileges

thereby given and granted (0-

Copyright. Closely connected with the subject of patents is that

of copyright. Copyright may be defined to be the ex-

clusive right of multiplying copies of an original work

or composition (m). From the nature of this right it

must almost necessarily have had its origin at a period

subsequent to the invention of the art of printing. It

is however the better opinion that such a right existed

prior to the statute of Anne{n), by which the term of

an author's copyright was first limited by the legisla-

ture (o). But this statute, together with others by which

the copyright of authors was further secured (p), has

been repealed by the act of the present reign to amend

the law of copyright, on which the law of copyright now
Present act. depends (g). By this act the copyright of every book

(which term includes for the purposes of the act every

pamphlet, sheet of letterpress, sheet of music, map,

chart or plan) published after the passing of the act in

the lifetime of the author shall endure for his natural Hfe,

and for the further term of seven years from his death,

and shall be the property of such author and his assigns
;

but if the term of seven years shall expire before the

(/) StQt. 15 & 16 Vict. c. 83, 230.3; Donaldson v. Beckett, i Burr.

8. 35. See GreeuS patent, 24 Bcav. 2i08 ; 2 Bro. P. C. 129 ; Boosey v.

145. Jefferys, (J Exch. Rep. 592.

(»n) 14 M. & W. 316. (/')'tl Geo. III. c. 107; 51.

(h) 8 Anne, c. 19. Geo. III. c. 156.

(o) Miller V. Taylor, 4 IJurr. (7) 5 & 6 Vict. c. 45.
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end of forty-two years from the first publication of the

book, the copyright shall in that case endure for such

period of forty-two years ; and the copyright in every

book published after the death of its author shall endure

for forty-two years from the first publication thereof (r).

By the same act the existing copyright in books then Extension of

published is extended for the full term provided by the ritrhts?^

^°^'^'

act in the case of books thereafter published. But if

the copyright belong wholly or partly to a publisher or

other person, who has acquired it for any other consi-

deration than that of natural love and affection, the

copyright is not to be extended by the act, unless the

author, if living, or his personal representative if he be

dead, and the proprietor of such copyright, shall, before

the expiration of the subsisting term of copyright, con-

sent and agree to accept the benefits of the act, and shall

register a minute of such consent in the prescribed form
;

in which case the copyright shall endure for the full term

provided by the act, and shall be the property of the

person or persons expressed in the minute (s). And in

order to provide against the suppression of books of

importance to the public, the Judicial Committee of the

Privy Council are authorized, on complaint made to them,

that the proprietor of the copyright in any book, after

the death of its author, has refused to allow its republi-

cation, to grant a license to the complainant to publish

the book in such manner and subject to such conditions

as they may think fit {t). And with regard to encycio- Encyclopfp-

psedias, reviews and other periodical works, it is pro- y^'^'
^'^^^^'^^'

vided, that the copyright in every article shall belong to

the proprietor of the work for the same term as is given

by the act to authors of books, whenever any such article

shall have been or shall be composed on the terms that

the copyright therein shall belong to such proprietor and

(r) Sect. 3. (0 Sect. 5.

(«) Sect. 4.
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Dramatic and
musical com-
positions.

Foreigner.

be paid for by hiin(?0; but payment must be actually

made by the proj)rietor before the copyright can vest in

him (x) ; and after the term of twenty-eight years from

the first pubHcation of any such article, the right of

pubhshing the same in a separate form shall revert to the

author for the remainder of the term given by the act;

and during such term of twenty-eight years the pro-

prietor shall not publish any such article separately with-

out previously obtaining the consent of the author or his

assigns. But any author may reserve to himselfthe right

to publish any such composition in a separate form, and

he will then be entitled to the copyright in such compo-

sition when published separately, without prejudice to

the right of the proprietor of the encyclopeedia, review or

other periodical in which it may have first appeared (r/).

By the same act the sole liberty of representing any

dramatic piece at any place of dramatic entertainment,

and of performing any musical composition in any public

place (z), is secured to the author and his assigns for

the same term as is provided for the duration of copy-

right in books (a). The property in dramatic works had

previously been secured to the authors for a shorter

period by an act of the reign of King William the

Fourth (b). It is now decided that a foreigner residing

abroad is not entitled to the copyright of any work com-
posed by him and first published in this country ; but a

foreigner residing in England at the time of the first pub-

lication of his work is entitled to the copyright (c).

Registry of

proprietors of

copyriglits.

By the same act a book of registry is required to be

kept at Stationers' Hall, open to public inspection on

(m) See Bishop of Hereford v. 181 ; 12 Q. B. 217.

Griffin, 16 Sim. IDO ; Sweet v.Ben-

ning, 16 C. B. 459.

(.r) Richardson v. Gilbert, 1 Sim.

N. S. 336.

(«) Sect. 20.

{h) 3 & 4 Will. TV. c. 15. See

Morton V. Copeliind, 16 C. B. 517.

(r) Jefferys v. Dooseij, II. of

((/) Stat 5 & 6 Vict. c. 45, s. 18. Lords, 1 Jur. N. S. 615 ; 4 H. of

{z) Bussell V. Smith, 15 Sim. L. Ca.5. 815.
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payment of a small fee, in which may be registered the

proprietorship and assignment of copyrights (d). And
no proprietor of copyright in any book which shall be

first published after the passing of the act can maintain

any action or suit at law or in equity, or any summary
proceeding, in respect of any infringement of such copy-

right, unless he shall, before commencing such action,

suit or proceeding, have caused such book to be regis-

tered pursuant to the act ; but the omission to register

will not affect the copyright in the book, but only the

right to sue or proceed in respect of the infringement

thereof And the remedies of the proprietors of the sole

liberty of representing any dramatic piece under the

above-mentioned act of Will. IV. are not to be preju-

diced, although no entry shall be made in the register

book (e). And every registered proprietor is empowered Assignment,

to assign his interest by making entry in the book of

registry of such assignment and of the name and place

of abode of the assignee, in the form given in a schedule

to the act ; and such assignment so entered is declared

to be effectual in law to all intents and purposes whatso-

ever, without being subject to any stamp or duty, and to

be of the same force and effect as if such assignment had

been made by deed (f). But if the right of representing

any dramatic piece or performing any musical composi-

tion is intended to pass to the assignee of the copyright,

an entry must be expressly made of such intention (g).

The act also expressly provides, that all copyrights Copyrights to

protected by the act shall be deemed personal property,
p^opej-tv"^

and shall be transmissible by bequest ; or in case of

intestacy, shall be subject to the same laws of distribu-

tion as other personal property {h).

{d) 5 & 6 Vict. c. 45, ss. 11, 19, (e) Sect. 2h
20. See Ex parte Davidson, IS C. (/) Sect. 13.

B. 297 ; Ej: parte Davidson, 2 E. & (g) Sect. 22.

B. 577, qu.? (//) Sect. 25.
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Importation of In order to give more effectual protection to persons

oTbooks'cn'i'i'.^ entitled to the copyright of books, it is also provided

tied to copy
. ^jj.^^ j^o pcrson, not being- the proprietor of the copyright,

or some person authorized by him, may import into any

part of the United Kingdom, or into any other part of

the British dominions, for sale or hire, any printed book

first composed or written or printed and published in

any part of the United Kingdom, wherein there shall be

copyright, and reprinted in any country or place what-

soever out of the British dominions (i). And by sub-

sequent acts {j), books, wherein the copyright is subsist-

ing, first composed or written or printed in the United

Kingdom, and printed or reprinted in any other country,

are absolutely prohibited to be imported either into the

United Kingdom or into the British possessions abroad,

provided the proprietor of such copyright, or his agent,

shall have given notice in writing to the commissioners

of customs that such copyright subsists, and in such

notice shall have stated when the copyright will expire.

But by another act(/0 it is provided, that in case the

proper legislative authorities in any British possession

shall make any act or ordinance to make due pro-

vision for securing the rights of British authors in such

possession, her Majesty, on the same being transmitted

to the Secretary of State, may, if she think fit so to do,

express her royal approval of such act or ordinance, and

thereupon may issue an order in council declaring that,

so long as the provisions of such act or ordinance continue

in force within such colony, the prohibitions contained in

the above-mentioned acts, or in any other acts, with re-

spect to foreign reprints of books first composed, written,

printed or published in the United Kingdom, and entitled

to copyright therein, shall be suspended so far as regards

(j) Sect. 17. ICO.

(j) Stat. 8 & 9 Vict. c. 93, s. (A) Stat. 10 & 11 Vict. c. 95.

9; ami 16 & 17 Vict. c. 107,ss.44,



OF PATENTS AND COPYRIGHTS. 207

such colony ; and thereupon such act or ordinance shall

come into operation, except so far as may be otherwise

provided therein, or as may be otherwise directed by
such order in council (I),

By acts of parliament of an older date, copyright has Copyright in

also been created in prints, engravings, maps, charts and ^"" ^' "^^^'^'

plans for the term of twenty-eight years, to commence
from the day of first publishing thereof; which day, to-

gether with the proprietor's name, is to be truly engraved

on each plate, and printed on every print (in). But these

acts do not apply to illustrative wood engravings printed

on the same sheet as the letter-press of a book, as such

engravings form part of the book and are comprised

within its copyriglit {n). Under these acts the assignee

of the copyright may bring an action in his own name
against any person who may pirate it (o). And by a

recent statute (p) all the provisions contained in these acts

are extended to the United Kingdom of Great Britain

and Ireland. And it is provided (q) that, if any person

shall, during the existence of the copyright, engrave, etch

or publish any engraving or print of any description

whatever, either in whole or in part, already published

in any part of Great Britain or Ireland, without the ex-

press consent of the proprietor or proprietors thereof first

obtained in writing signed by him, her or them respec-

tively, with his, her or their own hand or hands, in

the presence of and attested by two or more credible

witnesses, then every such proprietor may, by a separate

action upon the case, to be brought against the person

(l) Several British colonies have («) Bogne v, Houhton, 5 De Gex

obtained Orders in Council under & Smale, 2(37 ; S. C. 16 Jur. 272.

this act. See 6 Jur. N. S. pt. 2, (o) Thompson v. Syvwnds, 5 T.

p. IS. Rep. 41.

{m) 8 Geo. II. c. 1.3, amended (;j) Stat. 6 & 7 Will. IV. c.59,

by 7 Geo. III. c. 38, and rendered s. 1.

more eftectual by 17 Geo. III. (</) Sect. 2.

C.57.
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SO offending, in any court of law in Great Britain or

Ireland, recover such damages as the jiny shall assess,

together with double costs of suit. By a more recent act

it is declared that the provisions of the above-mentioned

statutes are intended to include prints taken by litho-

graphy, or any other mechanical process by which ])rints

or impressions of drawings or designs are capable of

being multiplied indefinitely (r).

Copyriglit in By Other acts of parliament copyright has been granted
sculpiuies, &c.

^^ ^i^g makers of new and original sculptures, models,

copies and casts for the term of fourteen years from their

first putting forth or publishing the same (s), with a fur-

ther term of fourteen years to the original maker, if he

shall be then living (0 ;
provided that in every case the

proprietor cause his name, with the date, to be put on

every such sculpture, model, copy or cast before the same

shall be put forth or published (?<)• And it is also pro-

vided that no person who shall purchase the right or

property of any such sculpture, model, copy or cast of

the proprietor, expressed in a deed in writing signed by

liim with his own hand, in the presence of and attested

by two or more credible witnesses, shall be subject to

any action for copying, casting or vending the same (x).

By the Designs Act, 1850 (?/), provision has been

made for the registration of sculptures, models, copies

and casts within the protection of the Sculpture Copy-

right Acts, which registration entitles the proprietor of

the copyright to certain penalties in case of piracy {z).

International By an act of parliament recently passed to amend the
copyright.

(r) Stat. 15 & 16 Vict. c. 12, (a) Sect. 1.

s. U. (x) Sect. 4,

(.?) 38 Geo. III. c. 71, amended ((/) Stat. 13 & 14 Vict. c. 104,

by 54 Geo. III. c. 5C. s. (i.

(0 54 Geo. Ill.c. 56, s. 6. (s) Sect. 7.
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law of international copyright («), her Majesty is em-

powered by any order in council to grant the privilege

of copyright for such period as shall be defined in such

order (not exceeding the term allowed in this country),

to the authors, inventors and makers of books, prints,

articles of sculpture and other works of art, or any par-

ticular class of them, to be defined in such order, which

shall, after a future time to be specified in such order,

be first published in any foreign country, to be named in

such order. And her Majesty is also empowered (5) by

any order in council to direct that the authors of dra- .

matic pieces and musical compositions, which shall, after

a future time to be specified in such order, be first pub-

licly represented or performed in any foreign country,

to be named in such order, shall have the sole liberty

of representing or performing in any part of the British

dominions such dramatic pieces or musical compositions

during such period as shall be defined in such order, not

exceeding the period allowed in this country. Provision

however is made for the entry of proper particulars of

the subjects for which copyrights shall be granted in

the register book of the Stationers' Company in London,

within a time to be prescribed in each such order in

council (c). And all copies of books wherein there shall

be any subsisting copyright by virtue of this act, or of

any order in council made in pursuance thereof, printed

or reprinted in any foreign country, except that in which

such books were first published, are absolutely prohi-

bited to be imported into any part of the British do-

minions, except with the consent of the registered pro-

prietor of the copyright thereof, or his agent authorized

in writing {d). But no such order in council shall have

any effect unless it shall be therein stated, as the ground

for issuing the same, that due protection has been secured

(a) Stat. 7 & 8 Vict. c. 12, ss. 2, (c) Sects. 6, 7, 8, 9 ; Casscll v.

'6, 4. Stiff, 2 Kay & J. 279.

{h) Sect. 5. {d) Sect. 10.

W.P.P. P
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by the foreign power named in such order in council for

the benefit of parties interested in works first pubUshed

in the dominions of her Majesty, similar to those com-

prised in such order (e). And every such order in coun-

cil is to be published in the London Gazette as soon as

may be after the making thereof, and from the time of

such publication shall have the same effect as if every

part thereof were included in the act (/). And no copy-

right is allowed to any book, dramatic piece, musical

composition, print, article of sculpture, or other w'ork of

art, first published out of her Majesty's dominions, other-

wise than under this act. A convention under this act

has already been effected with France, the stipulations

of which have been confirmed by act of parliament {g).

And the provisions of the International Copyright Act

have been extended to authorized translations of foreign

books for a term not exceeding five years from the first

publication of such translations (A) ; also to authorized

translations of foreign dramatic pieces for a term not

exceeding five years from the time at which the autho-

rized translations are first published or publicly repre-

sented (i), but so as not to prevent fair imitations or

adaptations to the English stage of any dramatic piece

or musical composition published in any foreign coun-

try (A).

Nfwspapers. No person can print or publish any newspaper before

delivering at the Stamp Office a declaration containing,

amongst other things, the true name, addition and place

of abode of the printer and publisher, and of every pro-

prietor resident out of the United Kingdom, and also

of every proprietor resident in the United Kingdom,

if their number shall not exceed two, exclusive of the

printer and publisher; and if their numlier should exceed

(e) Sect. H. {h) Sects. 1, 2, 3, 4.

(/) Sect. 15. (t) Sects. 4, 5.

{g) Stat. 1.5 & Ifi Vict. c. 12. {k) Sect. 6.
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two, then the names of two of the proprietors must be

given, the amount of whose shares shall not be less than

the share of any other proprietor resident in the United

Kingdom, exclusive of the printer and publisher ; and

the amount of their shares must be specified [I). Under

this act if one person holds in trust for another, both

names must be mentioned (m) ; and a mortgagee must

be mentioned also, otherwise the right to publish the

newspaper will be considered as goods of the mortgagee

in the order and disposition of the mortgagor, and will

accordingly, in the event of his bankruptcy, pass to his

assignees (n).

By recent statutes a copyright has been granted to Designs

designs for articles of manufacture for the term of three facture.

years, one year, or nine calendar months, according to

the nature of the manufacture (o) ; and, in pursuance of

these acts, a registrar of designs for articles of manufac-

ture has been appointed, by whom all designs to be

protected by the acts are required to be registered (p)

;

and provision is also made for the transfer of the copy-

right in such designs by any writing purporting to be a

transfer, and signed by the proprietor, and also for the

registration of transfers in a prescribed form (cj). These

acts have been extended and amended by the Designs

Act, ] 850 (r), which provides for the " provisional re-

gistration" of designs for the term of one year, and

empowers the Board of Trade to extend the copyright

in ornamental designs for such term, not exceeding the

(0 Stat. 6 & 7 Will. IV. c. 76, were consolidated, and 6 & 7 Vict,

s. 6. c. 65 ; 21 & 22 Vict. c. 70,

(m) Harmer v. Westmacott, 6 Sim. {p) 6 & 7 Vict. c. 65, ss. 7, 8, 9.

284. (7) 5 & 6 Vict, c. 100, s. 6;

{n) Longman v. Tripp, 2 Bos. & 6 & 7 Vict, c, 65, s. 6,

TnW.n.Ke-^.Ql; ExparteFoss,Re (r) Stat. 13 & 14 Vict, c, 104.

Baldwyn, 2 De Gex & Jones, 230. See also stats. 14 & 15 Vict, c, 8,

(0) Stat. 5 & 6 Vict. c. 100, by extended by stat, 15 & 16 Vict,

which all the previous statutes c. 6.

p2

for ar-

nianu-
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additional term of three years, as the board may think

fit (s). A more recent statute extends the copyright in

certain ornamental designs (t), and provides for the

registration of any pattern or portion of any article of

manufacture instead of a drawing or description (m).

It also enables proceedings for piracy to be brought in

the county court {x).

Trade marks. The marks often used by manufacturers to designate

goods made by them are not strictly speaking pro-

perty (y) ; but the Court of Chancery will restrain a

third person from passing off his own goods as those

made by another, by the use of that other person's

trade mark. And when a business, with the machinery

and trade marks, is assigned from one person to an-

other, the assignee has the same right as the assignor

had before to prevent others from using the marks (z).

A trade mark may belong to particular works as well

as to particular persons (a). But those who themselves

deceive the public cannot prevent others from using

their marks (&).

(s) Sect. 9. (2) Edehton v. Vick, 11 Hare,

{t) Stat. 21 & 22 Vict. c. 70, 78.

s. 3. (a) Motley v. Doumman, 3 My. &
(u) Sect. 5. Cr. 1.

(x) Sects. 8, 9. (i) Pidding v. How, 8 Sim. 477 ;

{y) Collins Co. v. Brown, 3 Kay Perry v. Triiefilt, 6 Beav. &Q.

& J. 423.
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PART IV.

OF PERSONAL ESTATE GENERALLY.

CHAPTER I.

OF SETTLEMENTS OF PERSONAL PROPERTY.

Personal property is capable of being settled, but not

in the same manner as land. Land, being held by

estates, is settled by means of life estates being given to

some persons, with estates in remainder in tail and in

fee simple to others. But personal property, as we have

already observed (a), is essentially the subject of abso-

lute ownership. The settlement of such property, by

the creation of estates in it, cannot therefore be accom-

plished. And there is a striking difference in many

cases between the effect of the same limitation, accord-

ing as it may be applied to real or to personal pro-

perty.

As there can be no estate in personal property, it No estate for

follows that there can be no such thing as an estate for

life in such property in the strict meaning of the phrase.

Thus if any chattel, whether real or personal, be assigned

to A. for his life, A. will at once become entitled in law

to the whole. By the assignment the property in the

chattel passes to him, and the law knows nothing of a

reversion in such chattel remaining in the assignor.

And this is the case even though the chattel be a term

of years of such length (for instance 1000 years) that

A. could not possibly live so long (6). The term is con-

(a) Jiilc, p. 7. . {!)) 2 Prcst. Abs. 5.
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sidered in law as an indivisible chattel, and consequently

incapable of any such modification of ownership as is

contained in a life estate.

Executory be-

(juests.

Possibility.

Bequest of a An apparent exception to the above rule has long been

established in the case of a bequest by will of a term of

years to a person for his life : in this case the intention

of the testator is carried into effect by the application of

a doctrine similar to that of executory devises of real

estates (c). The whole term of years is considered as

vesting in the legatee for life, in the same manner as

under an assignment by deed ; but on his decease the

term is held to shift away from him, and to vest, by way
of executory bequest, in the person to be next entitled {d).

Accordingly, if a term of years be bequeathed to A. for

his life, and after his decease to B., A. will have, during

his life, the whole term vested in him, and B. will have

no vested estate, but a mere possibility, as it is termed (e),

until after the decease of A. ; and this possibility, like

the possibility of obtaining a real estate, was formerly

inalienable at law unless by will (/), though capable of

How alienable, assignment in equity (g). But by the act to amend the

law of real property {h), which repeals an act of the pre-

vious session passed for the same purpose (^), it is now
provided that an executory and a future interest, and a

possibility coupled with an interest, in any tenements or

hereditaments of any tenure may be disposed of by deed.

B. may, therefore, during the life of A., assign his ex-

pectancy by deed ; and such assignment will entitle the

assignee to the whole term on A.'s decease. If, how-

(c) See Principles of the Law of Real Property, 223, 2nd ed.

;

of Real Property, 24'9, 2nd ed.; 230, 3rd ed. ; 231, 4th ed. ; 240,

256, 3rd ed. ; 259, 4th ed. ; 270, 5th ed.

5th ed. (/) Shep. Touch. 230.

(d) Matthrw Manning's case, 8 (g) Fearne, Com. Rem. 548.

Rep. 95; Lnmpert's case, 10 Rep. {h) Stat. 8 & 9 Vict. c. 106, s. 6.

47. (0 Stat. 7 & 8 Vict. c. 76, s. 6.

(p) See F'rinciples of the Law
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ever, no such assignment should have been made, B.

will become, on the decease of A., possessed of the whole

term, which will then shift to B. by virtue of the exe-

cutory bequest in his favour. The mere circumstance,

indeed, of the term being bequeathed to A. for his life

only, will operate to shift away the term on his decease(J),
•

independently of the bequest to B. ; so that, if there had

been no bequest over to B., the interest of A. would con-

tinue only during his life, and the residue of the terra

would then remain part of the undisposed-of property

of the testator. It may, however, be doubted whether

the doctrine of executory bequests is applicable in law

to any other chattels than chattels real (A).

The strict and ancient doctrine of the indivisibility of Life interests

a chattel, though still retained by the courts of law, has

no place in the modern Court of Chancery, which in

administering equity, carries out to the utmost the in-

tentions of the parties. In equity, therefore, under a

gift of personal property of any kind to A. for his life,

and after his decease to B., A. is merely entitled to a

life interest, and B. has, during the life of A., a vested

interest in remainder, of which he may dispose at his

pleasure, and the Court of Chancery will compel the

person to whom the courts of law may have awarded

the legal interest to make good the disposition. Ac-

cordingly, if the personal property so given should con-

sist of moveable goods, equity will compel A., the owner

for life, to furnish and sign an inventory of the goods,

and an undertaking to take proper care of them (Z).

This doctrine, however, is comparatively of modern date ;
Ancient dis-

for formerly the Court of Chancery followed the rules
t^^gg,, ^ gjft ^f

goods and a

„ ffift of the use
(j) Eyres v. FauMand, 1 Salk. 747, 2nd ed.; Hoare v. Parker, 2

^f o-oods.

231 ; Ker v. Lord Dungannon, 1 T. Rep. 376.

Dru. & War. 509, 528. (0 Fearne, Cont. Rem. 407 ;

(/c) Fearne, Cont. Rem. 413. Conditill v. Soane, I CoW. 2^5.

See, however, 1 Jarni. Wills, 793 ;
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Articles quae

ipso usu con-

iiumuntur.

Settlement of

personal pro-

perty by means
of trusts.

of law in the construction of such gifts; and if a gift of

moveable goods had been made to A. for his life, and

after his decease to B., they would not have afforded to

B. any assistance after A.'s decease (m). But if the gift

had been of the nse or enjoyment of the goods only to A.

for his life, and after his decease to B., the court would

then have assisted B. by declaring A.'s representatives

after his decease to be trustees only for the benefit of

B. (w). But this distinction is now exploded; and the

only case in which the tenant for life is now entitled ab-

solutely to things given to him for life is, that of articles

qn(s ipso usu consumuntur, as wines, &c., a gift of which

to a person for his life vests in him the absolute owner-

ship (o). In all other cases, as we have said, modern

equity will assist the donee in remainder, to whom any

gift of personal estate may be made after the decease of

another who is to have them only for his life (jo). When,

therefore, it is wished to make a settlement of any kind

of personal property, the doctrine of the Court of Chan-

cery is at once resorted to. The property is assigned to

trustees, in trust for A. for his life, and after his decease

in trust for B., &c. This assignment to the trustees

vests in them the whole legal interest in the property
;

and in a court of law they are held to be absolutely en-

titled to it ; for the Statvite of Uses {q) has no application

to any kind of personal estate. But in equity the trus-

tees are compellable to pay the entire income to A. for

his life, and after his decease to B., and so on according

to the trusts of the settlement ; and if B. should alien

his interest during the life of A., the trustees will be

bound, on having notice of the disposition, to stand

(ffj) Fearne, Cont. Rem, 402.

(h) Ibid.^Oi.

(o) Randall v. Russell, 3 Meriv.

190; Andrew v. Andrew, 1 Coll.

CPO.

(p) Fearne, Cont. Rem. 406.

, {q) 27 Hen. VIII. c. 10; Prin-

ciples of the Law of Ileal Property,

126, 2nd eil. ; 131, 3rd and 4tli

cds.; 13(j, 5th cd.
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possessed of the property, after A.'s decease, in trust

for the ahenee (r).

When shares in joint stock companies are settled in Bonus,

the manner above mentioned, it sometimes becomes a

question whether any extraordinary profit which may
be divided amongst the shareholders by way of bonus

should be considered as capital or as interest. The
equitable tenant for life is too frequently inclined to

consider himself entitled to any bonus in the same man-

ner as to ordinary dividends. The Court of Chancery,

however, usually considers every bonus, whether con-

sisting of additional joint stock or shares (s), or simply

of money (t), as part of the capital, unless it appear to

be nothing more than an increased dividend arising from

the increased profits of the year(w). In the absence,

therefore, of any special provision to the contrary, every

bonus ought to be invested upon the trusts of the settle-

ment, and the income only paid to the tenant for life.

By a recent act of parliament (y), on the decease of a Apportionment

person entitled to a life interest in any property, whether income.

real or personal, his executors or administrators are en-

titled to recover from the remainderman an apportioned

part of the next payment of the income, according to

the time which shall have elapsed since the last period

of payment, up to and including the day of the decease

of such person. And when any other limited interest

determines, a similar right to an apportionment is also

(r) A form of marriage settle- also Gilly \.Burley, 22 Beav. 619,

ment of stock and other personal 624, and the cases there collected,

estate upon the usual trusts will {ti) Barclay v. Wainewright, 14

be found in Appendix (B). Ves. 66 ; Price v. Anderson, 15

{s) Brander v. Brander, i Ves. Sim. 473; Preston v. Melville, 16

800; Hooper v. Rossiter, 13 Price, Sim. 163.

774 ; S. C, M'Cleland, 527. {v) Stat. 4 & 5 Will. IV. c. 22,

(0 Paris V. Paris, 10 Ves. 185 ; s. 2.

Ward V. Combe, 7 Sim. 634. See
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Previous law.

given. But the act makes no apportionment of rent

between the heir or devisee and the executor of a tenant

in fee simple (^r). And where the property ceases with

the interest, and does not go over t j another, as in the

case of a Hfe annuity, the act appears inapplicable ; and

the right to an apportioned part should therefore, if de-

sired, be expressly conferred (x). The act extends only

to instruments executed, and wills coming into opera-

tion, after the passing of tlie act, which took place on

the 16th June, 1834 (y) ; and its provisions do not apply

to any case in wdiich it is expressly stipulated that no

apportionment shall take place, or to annual sums made
payable in policies of assurance of any description (z).

Previously to this act no apportionment was made of

armuities, or of the dividends of stock settled in trust for

one person for life, with remainder to another ; but the

remainderman was entitled to the whole of the annuity

or dividend which fell due next after the decease of the

person entitled for life(«). But in a case where the

tenant for life of stock died on the day on which a half-

year's dividend became due, it was held that it belonged

Annuity given to his personal estate {b). If an annuity were given for

nance.
"

^^^^ maintenance of an infant (c), or of a married woman
living separate from her husband (d), tlie necessity of the

case was considered a ground for presuming that an

apportionment was intended. The interest of money
lent was also always apportioned ; for though the pay-

ment of such interest be made half-yearly, yet it be-

Interest was
always appor-
tioned.

(tc) Brown v. Anujot, 3 Hare,

173, 183; Beer v. Beer, C. P. 16

Jur. 223, 225 ; 12 C. B. 60 ; Re
Clulow, 3 Kay & J. 689.

(.r) But see Carter v. Taggart,

16 Sim. 447.

{y) Michell v. Michell, 4 Beav.

549 ; Knight v. Boughton, 12 Beav.

312.

(::) Stat. 4&5 Will. IV. c. 22,

s. 3.

(«) Pearly v. Smith, 3 Atk. 260
;

Sherrard v. Shcrrard, 3 Atk. 502
;

Warden v. Jshhtirner, 2 De Gex &
Smale, 366.

{b) Paton V. Sheppard, 10 Sim.

186.

(c) Hay V. Palmer, 2 P. Wms.
501 ; 1 Swanst. 349, note.

(rf) Howell V. Hanforlh, 2 W.
Black. 1016.
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comes due de die in diem, so long as the principal remains

unpaid (e).

An estate tail, such as that created by a gift of lands No estate tail

to a man and the heirs of his body {f), has nothing ana- p"o^CTty.*

logons to it in personal property. An estate tail cannot

be held in such property at law, neither does equity admit

of any similar interest. A gift of personal property of

any kind to A. and the heirs of his body will simply vest

in him the property given (</). And in the construction

of wills, where many informal expressions are allowed

to vest an estate tail in lands, the general rule is, that

expressions, which if applied to real estate would confer

an estate tail, shall, when applied to personal property,

simply give the absolute interest (/<). The same effect

will be produced by a gift of such property to a man
and his heirs. The words "heirs," and " heirs of his Word "heirs"

body," are quite inapplicable to personal estate ; the
j^ersonafestate.

heir, as heir, has nothing to do with the personal pro-

perty of his ancestor. Such property has nothing here-

ditary in its nature, but simply belongs to its owner for

the time being. Hence, a gift of personal property to a simple gift

A. simply, without more, is sufficient to vest in him the sufficient,

absolute interest {i). Whilst, under the very same words,

he would acquire a life interest only in real estate {j),

he will become absolutely entitled to personal property.

Thus a gift of lands to A. for life, and after his decease Example,

to B., gives to B. a mere life interest in remainder ex-

pectant on the decease of A. (A) ; unless indeed the gift

(e) Edwards v. Countess of War- (/;) 2 Jarm. Wills, 489.

loich, 2 P. Wms. 176 ; Banner v. (i) Byng v. Lord Strafford, 5

Lowe, 13 Ves. 135. Beav. 558.

(/) See Principles of the Law (j) Principles of the Law of

of Real Property, 28, 2nded.; 30, Real Property, 17, 114, 2nd ed.

;

3rd and 4th eds. ; 33, 5th ed. 18, 119, 3rd and 4th eds. ; 19, 125,

{g) Fearne, Cont. Rem. 461, 463; 5th ed.

Doncasler v. Doncasler, 3 Kay & J. (A) Goodtitle d. Richards v. Ed-

26. monds, 7 T. Rep. 635.
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be by will under the act for the amendment of the laws

with respect to wills (Z). But a ^ift of personal pro-

perty to A. for life, and after his decease to B., gives to

B. a vested equitable interest in the corpus or body of

the fund, to which he becomes absolutely entitled, sub-

ject only to A.'s life interest; and the circumstance

of B.'s dying in the lifetime of A. would be im-

material (m).

Use of the

words " execu-
tors, adminis-

trators and
assigns."

Rule in

Shelley's case.

It is true that in deeds and other legal instruments it

is usual to transfer personal estate absolutely, by the use

of the words " executors, administrators and assigTis."

As real estate is conveyed to a man, his heirs and as-

signs (n), so personal property is assigned to him, his

executors, administrators and assigns. The executor or

administrator is, as we shall see, the person who becomes

legally entitled to a man's personal estate after his de-

cease ; in the same manner that a man's heir or assign

becomes entitled to his real property. But the analogy

extends no further. There is no necessity for the use of

these terms (o) as there is for the employment of the

woi'd " heirs." These terms, however, are constantly em-

ployed in conveyancing as words of limitation of an ab-

solute interest ; and a rule has sprung up with respect to

their construction similar to the rule in Shelley's case, by
which the word " heirs," when following a life estate

given to the ancestor, is merely a word of limitation,

giving to such ancestor an estate in fee (p). Thus, if

money or stock be settled in trust for A. for life, and

after his decease in trust for his executors, administra-

(0 Stat. 7 Will. IV. &1 Vict.c.

26, s. 28.

(m) Benyon v. Maddison, 2 Bro.

C.C. 75.

(«) Principles of the Law of

Real Property, 11.5, 2nd ed. ; 120,

ord and 'Ith cds. ; 126, 5th cd.

(o) Elliot V. Davenport, 1 P.

Wms. 8i. See Earl of Lonsdale v.

Countess of Berchtoldt, 1 Kay, 646.

(/)) See Principles of the Law
of Real Property, 207, 2nd ed.

;

214, 3rd ed.; 215, 4th ed. ; 224,

5 th ed.
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tors and assigns, A. will be simply entitled absolutely (g-)

;

in the same manner as a gift of lands to A. for his life,

with remainder to his heirs and assigns, gives him an

estate in fee simple. But as the rule, so far as it ap-

plies to personal property, is not founded on the same

strict principle as the rule in Shelley's case, a gift of such

property to the executors or administrators (not adding

assigns) of a person who has taken a previous life interest

may, under peculiar circumstances, be construed as giving

him no further interest in such property (r) ; whilst, under

the same circumstances, the word " heirs" in a gift of

real estate would have given him the fee simple.

As no estates can subsist in personal property, it Rules as to

follows that the rules, on which contingent remainders mainder"dr"
in freehold lands depend for their existence, have never cot apply to

had any application to contingent dispositions of per- positions of

sonal property. Such dispositions partake rather of the pei^onal pro-

indestructible nature of executory devises and shifting'

uses. Thus a gift of lands to A. for his life, and after

his decease to such son of A. as shall first attain the

age of twenty-one years, creates a contingent remainder,

which will fail in the event of no son of A. having at-

tained the prescribed age at the time of his decease (s).

The reason of this failure depends on the ancient rule,

that there must always be some defined owner of the

feudal possession; and, consequently, between the time

of the death of A. and the time of his son's attaining the

age of twenty-one years, some owner of the freehold

ought to have been appointed, in v.'hom the feudal pos-

{q) Co. Litt. 54 b; Hames v. see 1 Beav. 52; Daniel v. Dudley,

Hames, 2 Keen, 646; Grafftcy v. 1 Phi. 1 ; Attorney-General v. Mal-

Humpage, 1 Beav. 46 ; Howell v. kin, 2 Phi. 64 ; Mackenzie v. Mac-

Gayler, 5 Beav. 157 ; Meryon v. kenzie, 3 Mac. & Gord. 559.

Colletl, 8 Beav. 386; Morris v. (s) Testing v. Allen, \2 Mee. &
Howes, 4 Hare, 599. "Wels. 279 ; 5 Hare, 573.

(r) Wallisv. Taylor, 8 Sim. 241 ;
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session might continue (t). Personal property, however,

has evidently nothing to do with these feudal rules

relating to possession. If", therefore, a gift be made of

personal property to trustees, in trust for A. for his life,

and after his decease, in trust for such son of A. as shall

first attain the age of twenty-one years ; or if a term of

years be bequeathed to A. for his life, and after his

decease to such son of A. as shall first attain the age of

twenty-one years ; it will be immaterial whether or not

the son attain the age of twenty-one years in the lifetime

of his father. On his attaining that age, he will become

entitled quite independently of his father's interest. His

ownership will spring up, as it were, on the given event

Limit to future of his attaining the age. But as the indestructible nature
isposi ions.

^^ these future dispositions of personal estate might lead

to trusts of indefinite duration, the rule of perpetuities,

which confines executory interests within a life or lives

in being, and twenty-one years afterwards, with a further

allowance for the time of gestation, should it exist (u),

applies equally to personal as to real estate. And the

further restriction on the accumulation of income im-

posed by the Thellusson Act{x) applies to trusts for the

accumulation of the income of personal estate as well

as real.

Restraint on
accumulation.

Powers. Equitable interests in personal property of a future

kind may be created through the instrumentality of

powers, in a similar manner, and to the same extent, as

future estates in land (y). Thus stock in the funds may

(t) Principles of the Law of

Real Property, 209, Isted.; 217,

2nd ed. ; 224, 3rd and 4th eds.

;

233, 5th ed.

(m) Principles of the Law of

Real Property, 242, 1st ed.; 251,

2nd ed. ; 259, 3rd ed. ; 262, 4th ed.

;

272, 5th ed.

(j) Stat. 39 & 40 Geo. III. c.

98 ; Principles of the Law of Real

Property, 243, 1st ed. ; 253, 2nd

ed. ; 260, 3rd ed. ; 263, 4th ed.

;

274, 5th ed.

(y) See Principles of the Law
of Real Property, 231 et seq. 1st

ed. ; 236, 2nd ed. j 243, 3rd ed.

;

245, 4th ed. ; 255, 5th ed.
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be vested in trustees upon such trusts as B. shall by any

deed or by his will appoint, and in default of and until

any such appointment, in trust for C, or upon any other

trusts. Here C. will have a vested interest in the stock,

subject to be divested or destroyed by B.'s exercising

his power of appointment ; and B., though not owner of

the stock, has power to dispose of it by deed or will, and

may if he please appoint to himself; in which case the

trustees will be bound to transfer it to him. If the power

should not be exercised by B., C. will then be entitled

absolutely ; and will not, as in the case of landed pro-

perty, be subject to judgment debts incurred by B.(2r),

or to any other of his debts. But if B. should exercise if power is ex-

his power bv deed without valuable consideration, or by ercised without

. .

"^ .1 valuable con-
Will, in favour oi a third person, the stock so appointed sideration, the

would be considered in equity as part of the assets of B. property ap-
^ J r pointed is sub-

the appointor, and would be subject to the demands of ject to debts of

his creditors in preference to the claim ofthe appointee (a). °^^^

In case of bankruptcy (Z>) or insolvency (c), it is also pro- and insolvency.

vided that all powers vested in the bankrupt or insolvent,

which he might legally execute for his own benefit (ex-

cept the right of nomination to any vacant ecclesiastical

benefice), may be executed by the assignees for the

benefit of the creditors in the same manner as the bank-

rupt or insolvent might have executed the same.

The rules respecting the necessity of a compliance Rules respect-

with the terms and formalities of the power, whenever it
"^fi^g^J^^^ l\l^

is exercised otherwise than by will {d}, and the relief ply to powers

afforded by the Court of Chancery on the defective
prope^-ty!°"

'

(z) Ibid. c. 16, s. 77, to the same effect.

{a)Lassellsv. Cornwallis,2Vern. (c) Stat. 1 & 2 Vict.c. 110, s. 49;

465 ; Baintonv. Ward, 2 Atk. 172. 7 & 8 Vict. c. 96, s. 11.

The doctrine applies also to ap- {d) See Principles of the Law

pointments of real estate. See of Real Property, 238, 2nd ed.

;

Fleming v. Buchanan, 3 De Gex, 245, 3rd ed.; 247, 4th ed. ; 257,

M. & G. 976. 5th ed. See now as to deeds, stat.

(&) Stat. 12 & 13 Vict. c. 106, 22 & 23 Vict.c. 35, s. 12.

s. 147, repealing- stat. 6 Geo. IV.
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exercise of a power (e), ap])ly as well to personal as to

real property. Powers over personal estate may also be

exercised by women, without their husbands' consent,

and also in favour of their husbands, in the same manner

as powers over land (/) ; and the provision of the recent

Wills Act, which requires wills made in exercise of

powers to be executed and attested like all other

wills (g), applies equally to powers over personal estate.

A general bequest of personal estate will also now

include any personal estate which the testator may have

only a j^ower to appoint as he may think fit, in the same

manner as a general devise of real estate will comprise

real estate subject to any such power (^).

Appointment
of children's

portions.

Illusory ap-
pointments.

The doctrine

of equity now
abolished.

A frequent instance of the employment of a power

over personalty occurs in the case of children's portions,

which are usually settled on all the children equally, sub-

ject to a power given to the parents to appoint the shares

in a different manner. When such a power is exercised,

the shares previously vested in the children are divested

from them, and new shares are vested in them by the

operation of the power. Formerly, if such a power were

so worded as not to authorize an exclusive appointment

to some or one of the children, it was held by the Court

of Chancery, as a rule of equity, that each child ought

to have a substantial share ; and an appointment to any

child of a very small share was called an ilhisory ap-

pointment, and was held void (i). But this doctrine

having given rise to difficulties and family disputes, from

the uncertainty of the question what was too small or

what a sufficient share, the meddlesome doctrine ofequity

on this point was a few years ago abolished by act of

(e) Ibid. 239, 2nd ed. ; 246, 3rd

ed. ; 248, 4th ed. ; 258, 5th ed.

(/) Ibid. 241, 2nd cd. ; 248,

3rd ed. ; 250, 4th ed.; 260, 5th ed.

ig) Ibid. 240, 2nd ed. ; 247, 3r(l

cd. ; 249, 4th ed. ; 259, 5th cd.

iji) See Principles of the Law of

Real Property, 242, 2nd ed. ; 249,

3rd ed. ; 251,4th ed. ; 261, 5th ed.

(t) 1 Sugd. Pow. 568 et seq. ; 1

Chance on Powers, 396 et seq.
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parliament (j ) ; and now the appointment of any shave,

however small, cannot be set aside on the ground of its

being illusory. The act extends, as did the doctrine, to

real estate as well as personal ; but landed property is,

from its nature, seldom cut up into little portions.

Although no appointment is now void for being illu- Exclusive ap-

sory, yet where an exclusive appointment is not autho- when"void.

rized, any appointment, by which any object of the

power would be entirely excluded, is still void. Thus, if

1,000/. be given to A., B. and C. in such shares as their

father shall appoint, and in default of appointment to

them equally, an appointment of 900Z. to A. would now
be good, as lOOZ. would remain to be equally divided

between the three (^), of which B. and C. would get

each one-third (0- But a subsequent appointment of

the remainino- 100/. to B. would be void, as altogether

excluding C, who is equally an object of the power (/w).

It is customary, however, in modern settlements to give

to parents a power of appointment in favour of any one

or more of the children exclusively of the others. And
in order that those to whom appointments have been

made should not obtain more than may have been in-

tended for them, it is generally provided that no child

taking any share of the fund under any appointment

shall be entitled to any share in the part unappointed

without bringing his or her share into hotchpot, and Hotchpot,

accounting for the same accordingly. Under such a pro-

vision, A., in the instance above given, would not be

entitled to any share in the 100/. unappointed, without

also agreeing to a like division of his 900/. amongst him-

self and the others. The clause of hotchpot operates

{j) Stat. 11 Geo. IV. & 1 Will. 351; Womhwellw.Hanrott, 14-Beav.

IV. c. 46. 143. See Foster v. Cautley, 6 De
{k) Young V. Waterpark, 13 Sim. Gex, M. & G. 5o.

202. (m) 2 Ves. jun. 355.

{I) Wilsonv. Piggott, 2 Ves. jun.

W.P.P. Q
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No appoint-

ment can be

made to exe-

cutors or admi-
nistrators of

deceased ob-
jects.

favourably to tlie representatives of those children who

may happen to die before any appointment shall have

been made to them. For when a power is given to

appoint amongst children, no appointment can be made

to the executors or administrators of those who may have

died (n) ; so that such executors or administrators cannot

possibly take more than the aliquot part given to the

deceased child in default of any appointment ; whilst they

may be partially or totally excluded even from that by a

partial or complete exercise of the power of appointment

in favour of the surviving children, or even of a single

survivor. When the appointment is partial only, the

executors or administrators of a deceased child will,

under the hotchpot clause, divide the fund unappointed

with the other children to whom no appointment may

have been made ; whereas, without such a clause, the

children to whom appointments may have been made

would be equally entitled to participate in the part un-

appointed (o).

Appointment
amongst a

class.

Cliildrcn.

Nepliews.

When a power is given to appoint property amongst

a particular class, no portion of the fund can be ap-

pointed in favour of any person who is not a member of

that class; and any appointment to such person will

accordingly be void. Thus, if the power be to appoint

the property to all or any of the children of the appointor

in such manner as he may think fit, no interest in the

property can be appointed to any grandchild of the ap-

pointor; for a grandchild is not an object of the power (p).

So if the power be to appoint amongst nephews or grand-

nephews, those only can take any shares who answer

(n) Boyle v. The Bishop of Peter-

borough, ] Ves. jun. 299; Ricketts

V. Loftus, 4 You. & Coll. 519.

(o) Wilson v.P/^go«, 2 Ves. jun.

351 ; IVombwellv. Ilanrott, li Beav.

143; Walmsley v. Vaughan, 1 De
Gex & Jones, 114.

{p) Alexander v. Alexander, 2

Ves. sen. 640 ; Brislow v. Warde,

2 Ves. jun. 336.
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that description (g). Again, if the power be to appoint Younger

portions amongst younger children, nothing can be taken ^ ^
'^^"'

by a younger son who afterwards becomes the eldest by

the decease of his elder brother (r) ; although if he

should have actually received any share in the money
whilst a younger son, he will not be obliged to refund it

on becoming the eldest (5). The word " younger," how-

ever, is not, in parental provisions (t), taken literally,

but as meaning any child who may not be entitled to

the family estate. Therefore a daughter, who may be

the eldest child, would be considered as a proper object

of a power to appoint amongst the younger children,

whilst her younger brother, being the eldest son entitled

to the family estate, would not be allowed to partici-

pate (u). And in the same manner a second son be-

coming the eldest, but not obtaining the family estate,

would be allowed a share (v). A power to appoint

amongst children living at their father's decease includes Child en ventre

a child en ventre sa mere {w). ** ^^''^'

In some cases where the power only authorizes an When an ap.

appointment amongst children, an appointment in favour PoiM*'"^"*
J^^^

_

f^
.

''^^ issue of a

of the issue of a child may be sustained as being, in child is good.

effect, first an appointment to the child, and then an as-

signment by such child in favour of his issue (x). But
this of course can only be done when the child is of age,

and is a party to and executes the deed by which the

(q) Falknerv. Butler, Amb. 514; Atk. 456; Bealew. Beale, 1 P.Wms.
Waring v. Lee, 8 Beav. 247. 244.

(r) Chadwick v. Doleman, Vern. {v) Spencer v. Spencer, 8 Sim.

528 ; Lord Teynham v. Webb, 2 87 ; Maconbrey v. Jones, 2 Kay &
Ves. sen. 198; Gray v. Earl of J. 684.

Limerick, 2 De Gex & Smale, 370. {iv) Beale v. Beale, 1 P. Wms.
(«) 2 Sugd. Pow. 293. 244.

(0 Hall V. Hewer, Amb. 203
;

{x) Routledge v. Dorril, 2 Ves.

Lyddon v. Ellison, 19 Beav. 565. jun. 357; West v. Berney, 1 Russ.

{u) Pierson v. Garnet, 2 Bro. & My. 431, 439 ; GoWi-mit/ v. GoW-
C. C. 38; Heneage v. Hunloke, 2 smid, 2 Hare, 187.

q2
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appointment is made. And the more regular plan in

such cases is, for the father first to make the appoint-

ment in favour of the child, and then for the child to

make an assignment of the fund appointed to trustees

in trust for his children in the manner intended.

Appointment An appointment by a father in favour of his child, in

imis^t not be for exercise of a power for that purpose, ought to be made
his own benefit, for the benefit of the child who is the object of the pro-

vision, and not indirectly for the benefit of the father

who makes the appointment. Accordingly, any bargain

between the father and the child by which the former is

to receive any advantage for exercising his power will be

Fraud on the considered as, in technical phrase, a fraud on the power,

and will render the appointment void {y). But when

there is no evidence that the appointment is made under

a bargain for the benefit of the father, although there

may be strong suspicion that such is the case, the ap-

pointment cannot be set aside {z). Powers of appoint-

ment amongst children usually enable the parent to fix

the age or time at which the fund appointed shall vest in

any child. But, on the principle just stated, a father will

not be allowed to make an immediate appointment to an

infant child, for the sake of becoming himself entitled to

the fund appointed, as the child's personal representative

in the event of its decease (a). An appointment to an

infant is not, however, necessarily void on account of the

circumstance that the father, who has made the appoint-

ment, will become entitled to the property appointed in

the event of the child's decease (6).

(?/) Daubetipy v. Cockhurn, 1 You. & Coll. N. C. 664.

Meriv. 62t) ; Palmer y. JVheeler, 2 (a) Ciuiynghame v. Thurlow, 1

liall& Beatty, 18 ; Jackson v. Jack- Russ. & M. 436 ; Lord Sandwich's

son, 1 Dru. 91 ; Thompson v. Simp- case, cited 11 Ves. 479; Gee v.

son, 2 Jones & Lat. 110. Gurncy, 2 Coll. 486.

{z) M' Queen \. Farqnhar,\\\es. (b) Butchery, Jackson, 14 Sim.

467 ; Hamilton v. Kirwan, 2 Jones 444 ; Fcaron v. Desbrisay, 14

& Lat. 393 ; Cavipbell v. Home, 1 Beav. 635.
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In the exercise of powers of appointment amongst Perpetuity to

children, care should be taken not to postpone the vest- ^^ ^J^'f
'^•'^ "%

' r r the exercise oi

ing of their shares to a period which may exceed the powers.

limits allowed by the law of perpetuity (c). When the

power of appointment is a general power, enabling the

appointor to make a disposition in favour of any object

he may please, the property is evidently not tied up so

long as such a power exists over it ; and neither the

reason nor the rule which forbids a perpetuity has any

application till some settlement is made in exercise of

such a power. In such a case, therefore, the limits of per-

petuity commence from the time of the appointment (d).

But where the power of appointment is to be exercised

only in favour of a particular class of objects, the pro-

perty subject to the power is evidently already tied up

in favour of that class. The limits of perpetuity are

therefore in this case to be reckoned, not from the time

of the exercise of the power, but from the date of its

creation. The interests given by the power must, for

this purpose, be regarded as if they had been inserted in

the settlement by which the power was created ; and if

such interests would have been too remote, if inserted in

the original settlement, they will be too remote when
given in exercise of the power (e). Thus a person having

a general power of appointment by will over a fund, may
by his will appoint a share of it in favour of any unborn

child of his own, to be vested in such child on his attain-

ing the age of twenty-three years. The limit of per-

petuities is reckoned from the time of the appointment,

which in this case is the death of the appointor, when his

will begins to take effect. The child must necessarily

then be born, or in ventre sa mere, and the child's life is

accordingly the life then in being within which_^the share

must necessarily vest. But if by a marriage settlement

(c) See ajite, p. 222. 1 Sugd. Pow. 498 ; Routledge v.

{d) 1 Sugd. Pow. 24f), 495. Dorril, 2 Ves.jun. 357.

(e)Co. Litt.271 b, n. (1), vii.2;
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a fund be settled in trust for the father for his life, and

after his decease in trust for the children, in such shares

as he shall appoint by his will, he cannot make an ap-

pointment in favour of any unborn child, to be vested on

his attaining the age of twenty-three years. For in this

case the limit of perpetuities counts from the date of the

settlement, when the property was first tied up for the

benefit of the children; and this limit would be exceeded

if the child should not attain the given age within twenty-

one years after the decease of the father, who was the

life in being at the date of the settlement. And the

rule is, that every limitation which may exceed in dura-

tion a life or lives in being, and twenty-one years after-

wards (allowing for the period of actual gestation), is

void as tending to a perpetuity {f).

The courts When personal property is directed to be paid to any
lean to vested persons at a future time, the leanins; of the courts is
interests.

*
.

'
.

^
.

always m ravour oi vested mterests ; that is to say, the

courts lean to that construction which will give to the

parties a present assignable and transmissible right to

that which is not payable till a future time. Thus if a

legacy be given to a person to be payable when he attains

the age of twenty-one years, the legacy is considered to

be immediately vested, and will accordingly be payable

to the administrator of the legatee in case he should die

under age {g). So if personal estate be settled in trust

for A. for life, and after his decease for all his children

in equal shares, each of his children will be entitled to a

share, whether such child survive his parent or not, and

Vestinf^of por- although such child should die in infancy (A). If, how-
tioiis tharged ever, the property should consist of money charged on

(/) See Principles of the Law
of Real Property, 242, 1st ed.

;

2.51,2nd ed. ; 259.3rd ed.; 273,

5th ed.

Litt. 237 a, note (1).

(/i) Skey V. Barnes, 3 Mer. 335
;

Templeton v. IVmrington, 13 Sim.

267. See Swallow v. Binns, 1 Kay

{g) 2 Black. Comm. 513; Co. & John. 4'17.
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land or other real estate, such as the portions of younger

children when the family estate is entailed on the eldest

son, the rule is different; and if any of the children

should die before the time when his or her portion be-

comes payable, it will, in the absence of special provi-

sion to the contrary, sink into the land for the benefit

of the estate (i).

In the settlement of personal property upon children Vesting of in-

there are two plans, either of which may be adopted trdnlckenT

with respect to the vesting of the interests given. The

one plan is, to vest the interests of the children in them

immediately as they come into being, divesting from

each of them proportionate shares as others are born,

and also divesting the shares altogether in favour of the

others, in the event of the decease of any son under age,

or of any daughter under age and without having been

married. The other plan is, to vest the interests given

only in those who, being sons, attain the age of twenty-

one years, or, being daughters, attain that age or marry

under it. So far as the corpus of the fund is concerned,

the result of each of these plans is the same, the property

being ultimately divided only amongst those children

who, being sons, live to come of age, or, being daughters,

come of age or previously marry. But with regard to

the income of the fund the plans are different. In the Maintenance

first case, the income belongs to the children whilst

under age ; but in the second no interest either in the

income or in the principal is given during minority, or, in

the case of daughters, until marriage under age. In the

first case, therefore, if the father be dead, the income

will be payable to the guardian of the children toward

their maintenance and education ; but in the second case

there will be no provision for these purposes in the ab-

sence of express directions. Such directions therefore

(?) Co. Litt. 237 a, n. (1). See Evans v. Scott, 1 H. of L. Cases, 43, 57.
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should in such case be always inserted, with a provision

for the accumulation of the surplus income by way of

increase of the principal. If however the whole pro-

perty is ultimately to go amongst the children (7i), or if

the persons entitled, in the event of the children not

living to attain vested interests, should agree (/), the

Court of Chancery will direct the income to be applied

for the children's maintenance, in the absence of sufh-

cient provision for that purpose, and even in the face of

an express direction to accumulate the income (m).

Maintenance
of cliildren in

their father's

lifetime.

In marriage settlements a life interest is usually and

properly given to the father and mother, so that no pro-

vision is required for the maintenance of the children

until after the decease of the survivor. And where life

interests are not given to the parents, but provision is

made for the maintenance of the children during the

father's lifetime out of the settled fund, such provision is

considered as primarily applicable for the maintenance

of the children accordingly (w). But the general rule is,

that every father is bound to maintain his children, if of

ability so to do (o) ; and a provision contained in a gift

to an infant child, for his maintenance and education,

will not be allowed to be applied for that purpose during

his father's lifetime, if the father is able to maintain him

in a manner suitable to his condition and prospects (p).

When, therefore, it is intended that the income of pro-

perty given to children should be applied to their main-

(k) Haley v. Bannister, 4 Mad.

275 ; Errat v. Barloiv, 14 \'es.

202.

(0 Turner v. Turner,^ S,im. 430;

Cannings v. Flower, 7 Sim. 523.

(m) Grcenwell v. Greemvell, 5

Ves. 194.

(n) Stocken v. Slacken, 4 Sim.

152
J
Meacher v. Younge, 2 Myl. &

K. 490. See Thompson v. Griffin, 1

Craig & Phillips, 317.

(o) Andrews V. Partington, 3 Bro.

C. C. 60.

{p) Maberley v. Turton, 14 Ves.

499 ; Jervoise v. Silk, G. Cooper,

52; Ex parte Williams, 2 Collier,

740.



OF SETTLEMENTS OF PERSONAL PROPERTY. 233

tenance during their father's hfetime, without reference

to his ability to maintain them, the apphcation of the

income, without reference to his abihty, should be ex-

pressly authorized ; and, if such application be autho-

rized, the income may ofcourse be applied accordingiyC^).

When two funds are provided for the maintenance of an When two

infant, it is frequently difficult to decide to which fund yjjjg^ for main-

recourse should be first had. The general rule is, that tenance.

the interest of the infant determines the order of appli-

cation (r) ; but in order to avoid questions, it is very

desirable, when two funds are provided for an infant's

maintenance, to direct that one of them shall be in aid

only of the provision afforded by the other.

In settlements of personal property, it is usual to pro- Investment of

vide for the investment of the fund settled in the parlia-

mentary stocks or public funds of Great Britain, or at

interest upon government or real securities in England

or Wales, but not in Ireland ; and at the present day

investments in railway debentures, preference shares

and other securities, yielding a larger income, are often

authorized. Government securities, as distinguished Government

from stocks or funds, seem to be nothing else than

Exchequer bills, in which trustees appear to be justified,

even without express authority, in investing the property

for any temporary purpose, as during the necessary

delay in completing a contemplated mortgage security (s).

But where a permanent investment is intended, a trust

to lay out money in government securities will not

authorize the purchase of Exchequer bills (t). Real Real security,

security means the mortgage of real estate, namely, free-

(5) See Wetherell v. TFilson, 1 Coventry, 14 Sim. 41.

Keen, 80; JF/ii/e v. Grane, 18 Beav. (s) Matthews v. Biise, 6 Beav.

571. 239, 244.

(r) Foljamhe v. WiUoughhy, 2 {t) Ex parte Chaplin, 3 You. &
Sim. & Stu. 165 ; Lygon v. Lord Coll. 397.
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Real securities

in Ireland.

New enact-

ment.

hold or copyhold hereditaments of sufficient value (u).

And if it be desired that the trustees should have power

to invest the trust money on mortgage of leasehold es-

tates, or in railway debentures, or shares, or any other

securities, or to lend it to any party on his bond, express

authority ought to be given to the trustees for the pur-

pose. Investments in Ireland were often expressly pro-

hibited, on account of an act of parliament, which

empowered trustees, who were authorized by their trust

to lend money at interest on real securities in England,

Wales or Great Britain, to lend the same at interest on

real securities in Ireland (v). But all loans of money

on real securities in Ireland under the act, in which any

minor or unborn child, or person of unsound mind might

be interested, were required to be made by the direc-

tion and under the authority of the Court of Chancery

in England, to be obtained in any cause or upon peti-

tion in a summary way (x) ; and every such loan was

to be made w'ith the consent of the person or persons, if

any, whose consent might be required as to the invest-

ment of such money upon real securities in England,

Wales or Great Britain, testified in the manner required

by the trust ('?/). And it was also provided that the

act should not apply to cases where there was an ex-

press restriction against the investment of the trust

money on securities in Ireland (z). But a recent

statute now provides, that when a trustee, executor or

administrator shall not, by some instruments creating

(u) See Stickneyv.Sewell, 1 My.

& Cr. 8 ; PhilUpson v. Gatly, 7

Hare, 516 ; Mant v. Leith, 15 Beav.

52^; Drosier v. Brereton, 15 Beav.

221. Turnpike bonds are real se-

curities for some purposes ; Robin-

son V. Robinson, Lords Justices, 1

De Gex, Mac. & Gord. 247, 262.

{v) Stat. 4 & 5 Will. IV. c. 29.

Leaseholds for lives perpetually

renewable at a head rent form real

securities in Ireland ; Macleod v.

Annesley, 16 Beav. 600.

(j-) Sect. 2. Ex parte French, 7

Sim. 510; Ex parte Lord William

Pawlett, 1 Phill. 570; Norris v.

Wright, 14 Beav. 291.

(y) Sect. 4.

(?) Sect. 5.
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his trust, be expressly forbidden to invest any trust fund

on real securities in any part of the United Kingdom, or

on the stock of the Bank of England or Ireland, or on
East India Stock, it shall be lawful for such trustee,

executor or administrator to invest such trust fund on

such securities or stock ; and he shall not be liable on
that account as for a breach of trust, provided that such

investments shall in other respects be reasonable and

proper (a). This provision has been decided to be not

retrospective (b). It is doubtful whether the new East

Indian Loan of 1859 falls within the meaning of East

Indian Stock (c). It is not improbable that this enact-

ment may be repealed.

The consent of the persons for the time being entitled Consent to

to the income of the property is generally required, vestmenV"'
in settlements, to any change of investment which the

trustees may be authorized to make; and this consent

is sometimes required to be in writing, and occasionally

to be testified by deed. Where consent is required, it

must be given previously to or at the time of the change

of investment {d) ; for as the consent is required as a

check upon the trustees, a subsequent consent, when
the mischief may be done, is evidently unavailing. The

person whose consent is required is not, however, the

sole judge of the propriety of any change of investment

;

the trustee, by virtue of his office, has also a discretion

;

and if he should consider the investment ineligible, he

may refuse to make it, although requested so to do by

the person whose consent ought to be obtained (e).

But the terms of the instrument may require the trustees

(a) Stat. 22 & 23 Vict. c. 35, s. (d) BatemaJi v. Davis, 3 Madd.

32. 98 ; Greenham v. Gihbeson, 10 Bing.

(6) Miles's Trust, 5 Jur. N. S. 363; Wiles \. Gresham, 2 Drewry,
1236. 258.

(c) Re Colne Valley and Hamp- {e) Lee v. Young, 2 You. & Coll.

stead Railway, 5 Jur. N. S. 1123
; N. C. 532.

29 L.J. Chan. 33.
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to change the investments at the request of any given

person ; and in this case they will generally be bound

to act accordingly, unless the circumstances of the case

should be such as were evidently not contemplated when

the settlement was made {f).

Investment of In Settlements of personal property authority is some-
settkd money times oiven to the trustees to make investments in the
in the pur- ^

a i i i i
• !•/•

chase of lands, purchase of landed estates. As land devolves m a dif-

ferent manner from personal property, it is obvious that

a simple change of the property from personalty to land

would in many cases materially disarrange the destina-

tion of the property. Thus if a person entitled under

the settlement to a reversionary interest in the settled

fund should have died intestate, his administrator would

be entitled to such interest, so long as the property con-

tinued to be personal, but, on its being changed into real

estate, it would shift to his heir at law. In order to

obviate this inconvenience, it is so contrived that the

lands to be purchased should, from the moment the pur-

chase is made, be considered as personal property. To

effect this object, the lands when purchased are directed

to be held by the trustees upon trust to sell them, with

the consent of the equitable tenants for life, during their

lives, and after their decease at the discretion of the

trustees (g). This trust for sale converts the lands into

money in the contemplation of equity ; for it is a rule

of equity, that whatever is agreed to be done shall be

considered as done already. In the words of Sir

Thomas Sewell(A), " Nothing is better established than

this principle, that money directed to be employed in the

purchase of land, and land directed to be sold and turned

(/) Boss V. Godsall, 1 You. & Bro. C. C. 499, approved by Lord
Coll. N. C. 617 ; Cadogan v. Earl of Alvanlcy in Whddale v. Partridge,

Essex, 2 Drewry, 227. 5 Ves. 396, 397. See also Griffith

(g) See Appendix B. v. Rickctts, 7 Hare, 299.

{It) In Fletcher v. Ashbiirner, 1
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into money, are to be considered as that species of pro-

perty into which they are directed to be converted; and

this in whatever manner the direction is given, whether

by will, by way of contract, marriage articles, settlement

or otherwise, and whether the money is actually depo-

sited or only covenanted to be paid, whether the land is

actually conveyed or only agreed to be conveyed. The

owner of the fund or the contracting parties may make
land money, or money land." And if land is clearly

directed to be sold, the circumstance that the consent

of some person or persons is required to the sale will

not prevent the immediate conversion of the land into

money in the contemplation of equity, although such a

circumstance may often cause a long postponement of

the period of its actual conversion (z). Notwithstanding Election that

a trust for the sale of land, if all the parties interested nTtVe^sdd

should be of full age (k), and if females unmarried (/),

they may elect that the land shall not be sold; and after

such election the land will be considered as real estate

in equity as well as at law (m). And the election of the

parties need not be expressed in so many words, but

may be inferred from any acts by which their intention

is clearly shown («)•

All properly drawn settlements of personal estate con- Receipt clause.

tain a power for the trustees or trustee for the time being,

acting in the execution of the trusts, to give receipts for

any money payable to them or him under the trusts,

which receipts, it is declared, shall effectually discharge

the persons paying the money from all responsibility as

to its application. The necessity of this provision arises

from a rule of equity, by which any person who pays

(i) See Lechmere y.Earl of Car- (m) Davies \. Ashford, 15 Sim.

lisle, 3 P. Wms. 218, 219. 42.

(/t) Van V. Barnett, 19 Ves. 102. {n) Lhigen v. Sowray, 1 P. Wms.
(Z) Oldham v. Hughes, 2 Atk. 172; Cookson \. Reay,d Bea.\. 22;

452. 12 CI. & Fin. 121.
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money to another, whom he knows to be merely a

trustee, is bound to see the money appHed according to

the trusts (o). If, however, the trusts should be of such

a kind as to require time and discretion to carry them

into effect, the receipt of the trustees will, from the

nature of the case, be an effectual discharge, without an

express clause for this purpose {j)). And it is now pro-

vided, that the bona fide payment to and receipt of any

person to whom any purchase or mortgage money shall

be payable upon any express or implied trust shall effec-

tually discharge the person paying the same from seeing

to the application or being answerable for the misappli-

cation thereof, unless the contrary shall be expressly

declared by the instrument creating the trust or secu-

rity {q).

Power to ap- Every settlement, the trusts of which are likely to be

fe°er
"^^ ^^"^"

*^^ ^°"S' duration, should contain a power of appointing

new trustees in the event of any trustee dying, going to

reside beyond the seas, desiring to be discharged, re-

fusing, or becoming incapable to act in the execution of

the trusts (r). And as the mere appointment of a

trustee will not be sufficient to vest the trust property

in him, it is usual and proper to direct that, on every

such appointment, the trust property shall be so conveyed,

assigned, transferred or paid as effectually to vest the

same in the new trustee jointly with the surviving or

continuing trustees, or solely, as the case may require.

Every new trustee should also be invested with the same

powers as the original trustees. A mere power to appoint

a new trustee does not, however, render such appoint-

ment imperative ; and in case of the death of any trustee,

(o) Spalding v. Shalmer, 1 Vern, 699; Balfour v. Welland, 16 Ves.

301 ; Lloyd v. Baldwin, 1 Ves. sen. 151.

173. {q) Stat. 22 & 23 Vict. c. 35, s.

{p) Doran v.U'illshire, 3 Swanst. 23.

(r) See Appendix B.
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the survivors or survivor may still carry on the ordinary

business of the trust {s). When a trustee has once

accepted the office, he has no right to retire, unless the

person having the power to appoint another trustee in

the event of his retiring should consent to do so (t) ; or

unless from unforeseen circumstances, the duties of the

trust should have become more onerous than was contem-

plated by the trustee when he accepted the office (ii).

The Trustee Act, 1850 (.r), the provisions of which Trustee Act,

have been extended by a more recent act (y), empowers ^ *

the Court of Chancery to appoint a new trustee in all

cases where it is inexpedient, difficult or impracticable so

to do, without the assistance of that court, and either in

substitution for, or in addition to, any existing trustee (z),

and whether there be any existing trustee or not (a).

Provision is also made for the appointment of a new

trustee in lieu of any trustee who may have been con-

victed of felony (b), and for the infancy (c), lunacy or

idiotcy of any trustee or executor (</), and for his being

out of the jurisdiction of the court, or not being found,

and for its being uncertain whether he is living or

dead (e), and for his neglecting or refusing to transfer

any stock, or to receive the dividends or income thereof,

or to sue for or recover any chose in action (f).

The office of trustee of a settlement is one involving Trustee's costs

and respon-

(s) IVarburton -v. Sandys, U Sim. ss. 32, 35. sibilUies.

622. («) Stat. 15 & 16 Vict. c. 55,

(t) Adams v. Paynier, 1 Coll. s. 9.

532. {h) Ibid. sect. 8.

{u) Coventryv.Coventry, \ 'Keen, (c) Sect, 3.

758. [d) Stat. 13 & 14 Vict. c. 60,

{x) Stat. 13 & 14 Vict. c. 60. ss. 5,6; 15 & 16 Vict. c. 55, ss.

See Principles of the Law of Real 10, 11.

Property, p. 142, 3rd and 4th eds. ;
{e) Stat. 13 & 14 Vict. c. 60, ss.

148, 5th ed. 22, 25.

(j/) Stat. 15 & 16 Vict. c. 55. (/) Ibid. ss. 23, 24, 25 ; stat. 15

(?) Stat. 13 & 14 Vict. c. 60, & 16 Vict, c, 55, ss. 4, 5.
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great responsibility, and frequently much trouble, with-

out any remuneration ; for a trustee is not allowed to

Solicitor can- make a profit of his trust. And if he be a solicitor, he
not cliarge for '

_
_ .

'
^

professional caiinot receive payment for his professional trouble in-

"^°" ^' curred in the business of the trust (^), unless he expressly

stipulate before accepting the office, that he shall be per-

mitted to do so (/i), or unless his charges be voluntarily

paid by the cestui que trust with full knowledge that they

might have been resisted (i). But a trustee may charge

against the trust property all costs and expenses properly

incurred in the conduct of the trust. And, it has been

held, that in the event of a suit being brought against

the trustees, one of the trustees, being a solicitor, may be

employed by his co-trustees, and may make the usual

charges against them, provided the amount of the costs

be not thereby increased (k). And every trustee is

allowed in a suit his full costs, as between solicitor and

client {I). But his right to costs may be forfeited by

his negligence or misconduct (w); or he may even be

made to pay the costs of the other parties (ji). As the

trustee has the legal title to the property, he is often

enabled, if fraudulently inclined, to sell it or spend it for

his own benefit. It is therefore highly proper that his

conduct should be narrowly scrutinized, and that he

should be invariably punished for any breach of faith.

But the Court of Chancery goes further than this, and

(g) Moore v. Frowd, 3 My. & v. Windsor, 9 Hare, 158; Lyon v.

Craig, 45 ; Fra«er v.Pa/mer, 4 You. Baker, 5 De Gex & Sm. 622;

& Coll. 515; Collins v. Carey, 2 Broughton\,Broughton,'L.C.\ 3\it.

Beav. 128 ; Bainbrigge v. Blair, 8 N. S. 965 ; 5 De Gex, M. & G.

Beav. 588 ; Todd v. Wilson, 9 Beav. 160.

486. See Ex parte Newton, 3 De (/) 2 Fonb. Eq. 176.

Gex & Sm. 584. (m) Campbell v. Campbell, 2 My.
(h) Re Sherwood, 3 Beav. 388. & Craig, 25 ; Howard v. Rhodes, 1

(j) Stanes v. Parker, 9 Beav. Keen, 581.

385. See Gomley W.Wood, Z ionci (w) Wilson v. Wilson, 2 Keen,

& Lat. 678. 249 ; Willis v. Hiscox, 4 My. &
(k) Cradock V. Piper, 1 Mac. & Craig, 197; Firinin v. Pulham, 2

Cord. 661;. See, however, Linco/n De Gex & Sm. 99.
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punishes, with almost equal severity, his neglect of

duties, which in many cases he scarcely knows that he

has undertaken. Thus, if a trustee, by his negligence

or misplaced confidence in his co-trustee, gives him an

opportunity to commit a breach of trust, of which oppor-

tunity the co-trustee avails himself, the innocent trustee

will be made to replace the whole of the fund abstracted

by the other (o). So if the trustee should depart from

the letter of his trust, as by investing the trust fund on

an unauthorized security, although at the importunity of

some of the parties interested, and with a bona fide

desire to benefit them all, he will be answerable for

any loss which such departure may have occasioned (p).

And if, being ignorant of law, he should give himself

up entirely to his professional adviser, he may still

suffer from the mistake of his solicitor or conveyancer (q)

;

and in such a case he will scarcely perhaps see the

justice of the remark that he might (had he known how)

have chosen a wiser solicitor, or a more learned coun-

sel (r). In all ordinary settlements, clauses used to be

inserted for the indemnity and reimbursement of trustees,

to the effect that they should not be answerable the one

for the other of them, or for signing receipts for the

sake of conformity, or for involuntary loss ; and that

they might reimburse themselves out of the trust funds

all costs and expenses incurred in relation to the trust.

But these clauses, though often very highly valued by

trustees, really afforded them little, if any, further pro-

{o) Lord Sliipbrook \. Lord Hiiich- Girdlesfone, 6 Bea.v. 188.

iiibrook, 11 Ves. 252; Brice v. (<?) Willis v. Hiscox, 4 My. &
Stokes, 11 Ves. 319; Hanbury v. Craig, 197; Angier v. Stannard, 3

Kirkland, 3 Sim. 265 ; Booth v. My. & Keen, 566 ; Hampshire v.

Booth, \ Beav. 125; Broadhurst \. Bradley, 2 Coll. 34; BouUon v.

Balgtiy, I You. & Coll. N. C. 16; Beard, 3 De Gex, M. & G. 608.

Styles V. Gtiy, 1 Mac. & Cord. 422
;

See however Poole v. Pass, 1 Beav.

Dix V. Burford, 19 Beav. 409. 600; Holford v. Phipps, 3 Beav.

( p) Driver v. Scott, 4 Russ. 195
; 434 ; 4 Beav. 475.

Pride v. Fooks, 2 Beav. 430 ; For- (r) 3 My. Jv Keen, 572.

rest v. Elwes, 4 Ves. 497 ; Watts v.

W.P.P. B
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New enact-

ment.

tection than they would have been entitled to, if" left to

the ordinary rules of equity (s). It has, however, been

recently enacted that every deed, will, or other instru-

ment creating a trust, either expressly or by implica-

tion, shall be deemed to contain these clauses {t). It

would have been more direct, and therefore more philo-

sophical, to alter the rules of equity with respect to

trustees, if alteration were required, rather than to enact

that a deed shall be deemed to contain clauses which in

fact are not there.

Act for better

securing trust

t'limls and the

relief of trus-

tees.

In order to provide means for securing trust funds,

and for relieving trustees from the responsibility of

administering them, an act of parliament has recently

been passed (?^) whereby all trustees, executors, adminis-

trators or other persons having in their hands ix) any

monies belonging to any trust whatsoever, or the major

part of them (?/), may pay the same, with the privity of

the accountant-general of the Court of Chancery, into

the Bank of England, to the account of such accountant-

general in the matter of the trust, in trust to attend the

orders of the court. Bank annuities. East India and

South Sea stock, and government and parliamentary

securities held upon trust may also be transferred or

deposited in like manner. The trust is then adminis-

tered by the court upon petition in a summary way,

without a bill, unless the court direct any suit to be

instituted (z).

Puiiishincnt of A Salutary act has recently been passed for the

trustees. punishment of fraudulent trustees, bankers, directors.

(«) Fenwick v. Grcenwcll, 10 (j:) Buckley's trust, 17 Beav.

Beav. 412. 110.

(/) Stat. 22 & 23 Vict c. 3-3, s. {y) See stat. 12 & 13 Vict. c. 74.

31. (z) Stat. 10 & 11 Vict. c. 96,

{u) Stat. 10 S: 11 Vict. c. Pfi, s. 2.

s. 1.
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and public officers (a). A more recent act empowers Power to apply
. , , J • • i. i J. 1 i for the opinion

any trustee, executor or admmistrator to apply to any ofajudo-e.

judge of the Court of Chancery, for his opinion, advice

or direction on any question respecting the manage-

ment or administration of the trust property (Z>).

In some marriage settlements, in addition to the Covenants for

settlement actually made, a covenant is inserted for the
wi're's'futme

settlement of all such property as the intended wife shall property.

become entitled to during the coverture or marriage. It

sometimes happens that at the time when such covenant

is entered into, the wife is, without being aware of it,

entitled to other property, besides that actually settled.

In such a case, the general rule is that the property, to

which she is then entitled, is subject to the covenant,

and ought to be settled, as well as that which she may
subsequently acquire (c). But as the question is entirely

one of intention, if the property to which the wife is

entitled appear to have been purposely omitted, it will

not be bound by such a covenant (d). If the covenant

to settle the wife's future property be entered into by the

intended husband alone, the wife will not be bound to

settle any future property to which she may become

entitled for her separate use (e). Occasionally covenants Covenants to

are unadvisedly entered into by the intended husband to
band's pro-

settle on his children, or to leave to them by his will, all ps-^'ty-

the property that he may acquire during the coverture,

(a) Stat. 20 & 21 Vict. c. 54. Colvin, 3 Drew. 617.

(i) Stat. 22 & 23 Vict. c. 35, s. (e) Douglas v. Cungreve, 1 Keen,

SO. 410; Travers v. Travers, 2 Beav.

(c) Grafftetj V. Humpage, W>eRW. 179; Drury v. Scott, 4 You. &
46; Jamesv.Durant,2'&eAV.\11 ;

Coll. 264; Ramsden V. Siiiilh, 2

Blythe V. Granville, 13 Sim. 190; Drew. 298; Ha7n7nondy. Hami)io7id,

Ex parte Blake, 16 Beav. 463. 19 Beav. 29. See also Butcher v.

(d) Hoare v. Hornby, 2 You. & Butcher, 14 Beav. 222; Cramer v.

Coll. N. C. 121 ; Otter v. Melvill, Moore, 3 Sma. & Giff. 41.

2 De Gex & Smale, 257 ; Wilton v.
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or all his property generally (/). So a father may
covenant, on the marriage of his daughter, to leave her

as great a share in his property as to any of his other

children {(j). These covenants will be enforced in equity;

but from their vague and uncertain character, they are

likely to lead to much litigation. A covenant to settle

property of a given value, when no time is limited for

its performance, creates no lien on any of the property

of the covenantor (//). And it appears to be now settled,

contrary to what was before supposed to be the law,

that no lien is created whether a time for the perform-

ance of the covenant be specified or not {i).

Marriage set- Marriage, as we have seen {k), is a valuable consider-

valTd as a^pur^ ation. Every settlement, therefore, made by parties of
^^'^^^^-

full age, previously to and in consideration of marriage,

or made subsequently to marriage in pursuance of written

articles {I), stands on the footing of a purchase, and has

Voluntary set- equal validity. But a voluntary settlement is liable to
tiement void ^^ defeated by the creditors of the settlor, if he was so
as against J '

creditors. much indebted at the time as to bring the settlement

within the provisions of the statute of the 13th of Eliza-

beth {m) already noticed {n), by which the alienation of

goods and chattels made for the purpose of delaying,

hindering or defrauding creditors, is rendered void as

against them. For although by the phrase " goods and

chattels" was intended only such personal property as

(/) Lewis V. Madocks, 17 Ves. You. & Coll. 384.

IS; Needhamv. Smith, 4^ Russ. 318; (i) Mornington v. Keane, 2 De
Needham v. Kirkman, 4 Barn. & Gex & Jones, 292, explaining

Aid. 531 ; Hardey v. Green, 12 Roundell v. Brearey, 2 Vern. 482,

Beav. 182. and questioning Wellesley v. Wel-

(g) Willis V. Black, 4 Russ. 1 70

Clegg V. Clegg, 2 Russ. & My. 570

Eardley v. Owen, 10 Beav. 572

lesley, 4 My. & Cr. SCI, 581.

(A-) Ante, p. 68.

(0 Stat. 29 Car. II. c. 3, s. 4.

Jones V. How, 7 Hare, 267; 9 See ante, p. 71.

C. B. 1. (m) Stat. 13 Eliz. c. 5 ; Skarfv.

(/() FreemouU v. Dedire, 1 P. Soulby, 1 Mac. & G»rd. 364.

Wnis. 429 ; Bt'tiinglon v. Eians. 3 (h) Ante, p. 45.
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could be taken by the sheriff under an execution on a

judgment (o), yet as ahiiost all kinds of personal pro-

perty may now be taken in execution (p), or charged

with the payment of judgment debts (g), all such pro-

perty is now within the compass of the statute (r). The

voluntary assignment of goods or chattels, or delivery

or making over of bills, bonds, notes, or other securi-

ties, or the voluntary transfer of any debts made by a

person being at the time insolvent (s), is also void in

the event of his bankruptcy (t). This provision appears

to embrace all personal estate capable of assignment or

transfer (u) ; but it does not extend to a gift of money (a;).

Although a voluntary settlement may thus be defeated Voluntary set-

by creditors, yet, when once completed, it is binding on j^o- on the

the settlor, who cannot, by any means, undo it (?/). Thus, settlor.

in one case (z), a maiden lady not immediately contem-

plating marriage, but thinking such an event possible,

transferred a sum of stock into the names of trustees in

trust for herself until she should marry, and, after her

marriage, in trust for her separate use for her life, free

from the control of any person or persons with whom she

(o) Sims V. Thomas, 2 Add. & (x) Ex parte Shortland, 7 Ves.

Ell. 536. See ante, p; 47. 88 ; Kensington v. Chandler, 2 Mau.

(p) Stat. 1 & 2 Vict. c. 110, s. & Selw. 36; Ex parte Skerratt, 2

12. See an^e, p. 110. Rose, 384.

{q) Stat. 1 & 2 Vict. c. 110, s. {y) Emsonv.Emson,6Ves.65ti;

14 ; 3 & 4 Vict. c. 82, s. 1. Ante, Edwards v. Jones, 1 My. & Craig,

p. 110. 226; Newton v. Askew, 11 Beav.

(r) See Edwards v. Cooper, 11 llS; Kekewich v. Manning, 1 De
Q. B. 33; Barrack v. M'CuUoch, Gex, Mac. & GoiJ. 176; Benlley

3 Kay & John. 110; Jenkyn v. v. Tl/acfcay, 15 Beav. 12 ; Bridge \.

Faughan, 3 Drew. 419. Bridge, 16 Beav. 315.

(s) See Cutten v. Sanger, 2 You. (x) Bill v. Cureton, 2 My. &
& Jerv. 459. Keen, 403. See also Petre v. £$-

(0 Stat. 12 & 13 Vict. c. 106, pinasse, 2 My. & Keen, 496;

s. 126, repealing stat. 6 Geo. IV. M'Donnell v. Hesilrige, 16 Beav.

c. 16, s. 73, to the same effect. 346 ; Donaldson v. Donaldson, i

(m) Brown v. Bellaris, 5 Mad. Kay, 711.

53.
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might intermarry, and after her decease, upon trusts for

the benefit of any sucli husband, and her child or children

by any husband or husbands. She afterwards, being-

still unmarried, filed a bill in Chancery, praying that the

settlement might be delivered up to her to be cancelled,

and that the stock might be ordered to be re-transferred

by the trustees. But the court held that she was bound

by the settlement she had made, and was not entitled to

any assistance to release her from it.

Settlement for If however the object of the settlor is merely his own

beiu'fit revo- benefit or convenience, the settlement will be revocable

cable by him. ^y ^Jni at his pleasure. Thus where a man, without any

communication with his creditors, puts property into the

hands of trustees for the purpose of paying his debts,

his object is said to be, not to benefit his creditors, but

to benefit himself by the payment of his debts (a). He
may accordingly revoke the trust thus created (Z»), so

long as the creditors remain in ignorance of it (c). This

rule, however, though well established, seems to attri-

bute to debtors a somewhat hght estimation of the

claims of their creditors ; and there appears to be no

disposition in the courts to extend it {d).

Voluntary set- ^^6 statute of Elizabeth (e), by which voluntary set-
tiements ot ^ " j j

j)crsonal estate

not void (a) Per Sir C. Pepys, M. R., 2 Stewart, 1 Sim. N. C. 76, 89, 90;
agamstsubse-

jyj g^ j^ ^jj ^-^^^ by \Vi- Harland \. Binhs, 15 Q. B. 713;
qucnt pur-« .

. >* ,

eliasers. g^ani) V. C, in Hughes v. Stuhbs, Smith v. Hurst, 10 Hare, 30. But

1 Hare, 479. see Cornthwaite v. Frith, 4 De Gex

(?>) Garrard v. Lord Lauderdale, & Sniale, 552.

3 Sim. 1 ; Acton v. Woodgate, 2 {d) See Wilding v. Richards, 1

My. & Keen, 492 ; Ravenshnw v. Coll. 661 ; Simmonds v. Pallcs, 2

Hollier, 7 Sim. 3 ; Law v. Bagwell, Jones & Lat.489 ; Kirwanv. Daniel,

4 Diu. & Warren, 398; Smith v. 5 Hare, 493,429—501.

Keating, 6 C. B. 136; Driver v. (e) Stat. 27 Eliz. c. 4; Princi-

Mawdesley, 16 Sim. 511. pies of tlie Law of Real Property,

(c) Browne V. Cavendish, \ Jones 56, Isted.^ 59, 2nd ed. ; 62,3rd

6 Lat. 606, 635 ; Griffith v. Richcfts, and 4th eds. j 67, 5th ed.

7 Hare, 299, 307 ; Mackinuon v.
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tlements of lands and other hereditaments are void as

against subsequent purchasers for valuable consideration,

though it extends to chattels real (/), does not apply to

purely personal estate (^). A voluntary settlement of

personal estate cannot therefore be defeated by a subse-

quent sale of the property by the settlor.

Settlements of any definite and certain principal sum Stamps on

of money, or share in the funds, or Bank, East India, or

South Sea stock, or in the stock or funds of any other

company or corporation, are now^ liable to an ad valorem

duty of one-fourth per cent, or five shillings per hundred

pounds, on the amount of the money or the value of the

stock or share settled, according to the table contained

in the last Stamp Act {h), with a progressive duty of ten

shillings for every entire quantity of 1080 w^ords beyond

the first 1080.

By a recent act of parliament (i) provision has been The Succession

made for charging certain duties on the succession to 1853,
'

property upon the death of any person dying after the

19th of May, 1853. These duties are at the same rates

as the legacy duty, of which an account will be given in

the chapter on wills, increasing in proportion to the dis-

tance in consanguinity between the predecessor, from

whom the interest succeeded to is derived, and the suc-

cessor.

(/) Co. Litt. 3 b ; 6 Rep. 72. a definite and certain sum within

(g) 2 My. & Keen, 512. the meaning of this act. Sanville

{h) Stat. 13 & H Vict. c. 97. v. The Commissioners of Inland Re-

A sum secured by a policy of life venue, 10 Exch. 159.

assurance has been held not to be (J) Stat. 16 & 17 Vict. c. 51.
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CHAPTER II.

OF JOINT OWNERSHIP AND JOINT LIABILITY.

Joint owners. There may be a joint ownership of any kind of per-

sonal property in the same manner as there may be a

joint tenancy of real estate (a) ; and the four unities of

possession, interest, title and time, which characterize a

joint tenancy of real estate, apply also to a joint owner-

ship of chattels. But as no estates can exist in personal

property, the distinctions which hold with res])ect to

joint estates for life, in tail, or in fee, do not occur in a

joint ownership of personalty. If personal property,

whether in possession or in action, be given to A. and

B. simply, they will be joint owners, having equal rights

as betw^een themselves, during the joint ow'nership, and

being, with respect to all other persons than themselves,

Joint bond, all ill the position of one single owner. Hence it follows,

that if a bond or covenant be given or made to two or

more jointly, they must all join in suing upon it (b)

;

Release by one and a release by one of them to the obligor is sufficient

to bar them all (c). As a further consequence of the
Survivoislin). . „ . . , . , . • ^ o

unity oi a joint ownership, the important right or sur-,

vivorship, which distinguishes a joint tenancy of real

estate, belongs also to a joint ownership of personal

property. Whether the subject of the joint ownership

be a chattel real as a lease, or a chose in possession as

a horse, or a chose in action as a debt or legacy, the

surviving joint owner will be entitled to the whole, un-

(a) See Principles of the Law (6) Slingsby's case, 5 Rep. 18 b;

of Real Property, p. 99, 1st ed.

;

Petrie v. Bury, 3 Barn. & Cress.

104, 2nd cd. ; 109, 3rd and 1th 353j 1 Wms. Saund. 291 i.

eds. ; 114, 5th ed. (c) 2 Rol. Abr. tlO (D), pi. 1, 5.
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affected by any disposition which the deceased joint

owner may have made by his will, unless the joint

tenancy should have been previously severed in the life-

time of both the parties {d). And for this reason trustees Trustees of

„ , „ ,
,

-, • • , personal estate
01 settlements oi personal estate are always made joint made joint

owners, in order that the surviving trustees may take owners.

the entire fund, rather than that the executors or admi-

nistrators of any trustee who may happen to die should

have any right to intermeddle with the share of the

deceased. Where any beneficial interest accrues to any Succession

joint owner by survivorship, it is deemed a succession jg^J^

'^
'

within the Succession Duty Act, 1853, and as such

liable to the succession duty (e).

If the joint ownership be created by a will, it is not The shares of

1 11 p 11 1 • •
' 111 joint owners

necessary that the shares oi all the joint owners should under a will

vest at the same time. Thus under a bequest to A. for "^^^ "°*^ ^^^'
^

_
at the same

life, and after his decease to the issue {f) or children {g) time.

of B., without words of severance, all the issue or children,

born in A. 's lifetime, will become entitled jointly, though

some may not be living when the shares of the others

become vested interests. On the decease of any of them

therefore before payment, the survivors will become

entitled to their shares. A similar exception to the

unity of time occurs also in the case of a devise of real

estate by will (It).

In analogy to the rule by which a joint estate in fee- Limitation to

simple in lands is created by a limitation to two or their executors

more, their heirs and assigns, it is customary with con- administrators

1 . ,r ' ,
-^ and ass:

veyancers to make a gilt ot personal estate to two or

(d) Litt. sects. 281, 282; Lad7j 6i5.

Shore \. Billingsleij, 1 Vern. 482 j (g) Amies v. Skillem, 14 Sim.

Willing V. Baine, 3 P. Wms. 115; 428.

Morley v. Bird, 3 Ves. 629. {h) See Principles of the Law
(e) Stat. 16 & 17 Vict. c. 51, of Real Property, 102, 1st ed.

;

s. 3, ante, p. 247. 107, 2nd ed. ; 1 12, 3rd and 4th eds. ;

(/) Bridge v. Yales, 12 Sim. 117, 5th ed.

assigns.
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more jointly, by limiting it to them, their executors,

administrators and assigns. This, however, though usual,

is not strictly necessary. In ill-framed instruments,

limitations of personalty are sometimes made to two

persons, " and the survivor of them, and the executors

and administrators of such survivor." If, however, the

persons are simply made joint owners, the law will be

sufficient of itself to carry the property to the survivor.

Joint bonds Bonds and covenants, when intended to be given or

made to two or more jointly, are in like manner usually

given or made to the obligees or covenantees, their exe-

cutors and administrators ; or if the subject-matter be

assignable, to them, their executors, administrators and

Jr)int or sevc- assigns. But when entered into with two or more per-

sons, bonds or covenants cannot, as respects the obligees

or covenantees, be joint or several, at their election, for

one and the same cause ; for otherwise the court would

be in doubt for which of them to give judgment (z).

And whether a covenant be joint or several depends

much more upon the subject-matter than upon the words

employed. If each of the covenantees has a separate

interest, each may have a separate cause of action, and

the covenant will accordingly in such a case be several,

though expressed to be made with the covenantees

jointly and severally (j). But if each of the covenantees

has not a separate cause of action, all of them must

concur in suing upon the covenant, even although it be

expressed to be made with some of them, " and as a

separate covenant" with the others (^); for if all may
sue, all must (Z).

(0 5 Rep. 19 a; 1 East, 501. 96i ; Bradburne\. BoffeId,l'i'Mee.

(j) 5 Rep. 19 a ; 1 Wms. Saund. & Wels. 559 ; fVakeJield v. Brown,

155 a, n. (1). 9 Q. B. 209 ; Kelghtlcij v. Watson^

{/:) Slingsby's case, 5 Rep. 18 b; 3 Exch. Rep. 716.

Anderson v. Martindalc, 1 East, (/; 4 Q. B. 208 ; WcikereU v.

497 ; Foley v. Addcnbrookc, 4 Q. B. Langsion, 1 Exch. Rep. 634; Pugh

197; Iloplhison v. Lcc, 6 Q. B. v. Sliiiigfcld, 3 C.ii.'S. S. 2.
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An exception to the right of survivorship between joint Partners in

owners occurs in the case of partners in trade. In this
y'ivorship^of

'

case the law, in order to the encouragement of com- choses in pos-

session*

merce, vests in the executors or administrators of a

deceased partner, the share of the deceased in all per-

sonal chattels in possession, such as merchandize or ships,

which were the joint property of the partnership (w).

But this rule does not extend at law to choses in action, Otherwise as

which must accordingly be sued for in the name of the action at law.

survivor (/i). In equity, however, the share of the But not in

deceased partner, both in the choses in possession and ^'^"' ^'

in action belonging to the partnership, devolves on his

executors or administrators. The consequence is that,

though the choses in action must be sued for by the

surviving partner, he will be a trustee of the share of the

deceased partner for his executors or administrators (o).

The same rule is applied in equity even to real estate Real estate

purchased for the purposes of a trading partnership {p), F,Jtnersliip

and conveyed to the partners as joint tenants in fee. purposes.

On the decease of any of them, equity holds the sur-

vivors to be trustees of the share of the deceased for

his executors or administrators as part of his personal

estate {q).

Indeed, as a general rule, joint ownership is not Joint owner-

favoured in equity, on account of the right of survivor- voured in

'

(?«) Co. Litt. 182 a ; Kempe v. {p) Randall v. Randall, 7 Sim.

Andrews, 2 Lev. 290 ; Rex v. Col- 271.

lector of Customs, 2 Mau. & Seiw. (q) PldlUps v. Phillips, 1 My. &
223 ; Buckley v. Barber, 6 Exch. Keen, 649, 663 ; Broom v. Broom,

Rep. 164. 3 My. & Keen, 443 ; Morris v.

(w) Martin v. Crompe, 1 Lord Kearsley, 2 You. & Coll. 139;

Raym. 340 ; S. C. 2 Salk. 444 ; 2 BUgh v. Brent,2Yo\x. & Coll. 258;

Wms. Saund. 117 b, n. (2). Houghton v. Houghton, 11 Sim.

(o) Jeffereys v. Small, 1 Vern. 491; Cusiance v. Bradshaw, 4: Hare,

211 ; Lake V. Craddock, 3 P. Wms, 315, 322 ; Darby v. Darby, 3 Drew.

158. 495 ; see Cuoksuii v. Cookson, 8 Sim.

529.

CL[Uity.
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No survivor-

ship in equity

of joint secu-

rities.

Ownprship in

common.

No tenancy in

common at law

of a chose in

action.

Otherwise in

equity.

ship which attaches to it(r). If therefore two persons

advance money by way of mortgage or otherwise, and

take the security to themselves jointly, and one of them

die, the survivor will be a trustee in equity for the re-

presentatives of the deceased, of the share advanced by

him (5). And when the intention is that the survivor

should receive the whole, a declaration should be in-

serted that bis receipt alone shall be a sufficient dis-

charge for the money secured {t).

An ownership in common (or, as it is usually styled

in analogy to real estate, a tenancy in common) of

chattels may arise either from the severance of a joint

ownership, or from a gift to two or more to hold in

common (m). As, however, a chose in action is inalien-

able at law, a joint ownership of a chose in action cannot

be severed at law by either, or even by both, of the joint

owners. Thus in case of the bankruptcy of a joint

creditor, by which all his estate becomes vested in his

assignees, an action against the debtor must be brought

in the joint names of the assignees and the other joint

creditors (x). And if two joint creditors should become

bankrupt, the action must be brought in the joint names

of all the assignees of both of them ( y). A tenancy in

common cannot in fact exist at law of a chose in action.

A. may owe 20Z. to B. and C. jointly, or he may owe

10^. to B. and 10/. to C. ; but he cannot owe 20/. to B.

and C. in common. If each has a several cause of ac-

tion, each must sue separately. In equity, however, the

case is different. Though B. and C. are joint owners at

(;) 2 Atk. 55 ; 2 Ves. sen. 258.

(s) Pettij V. Siyward, 1 Chan.

Hep. 57 ; 1 Eq. Ca. Ab. 290.

(t) See Principles of the Law of

Real Property, 3t2, 1st ed. ; 343,

2ncl ed. ; 355, 3rd ed. ; 361 , 4th ed.

;

372, 5 th ed.

(«) Litt. sect. .'321.

(j) Thomaion v. Frere, 10 East,

418. See stat. 12 & 13 Vict. c.

106, s. 152, repealing stat. 5 & 6

Vict. c. 122, s. 31, to the same

effect.

{y) See Hancock v. Jlcijwood, 3

T. Rep. 433.
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law, in equity they may be owners in common ; and on

the decease of either of them, his share may in equity

belong to his representatives, instead of accruing bene-

ficially to his companion. When a limitation is made

by deed to two or more persons as tenants in common,

there is very seldom any difficulty. But in wills, where Gifts by will

greater indulgence is given to informal words, the rule |e,Vrncv"in

is, that any words which denote an intention to give to common.

each of the legatees a distinct interest in the subject of

gift, will be sufficient to make them tenants in common.

Thus a gift by will to two or more persons "equally

to be divided " between them (z), or simply " between

them "(a), or "in joint and equal proportions" (6), or

" equally " (c), or " respectively " {d), or " to be enjoyed

alike " (e), will make such persons tenants in common,

and not joint tenants, as they would have been without

the insertion of such words. In this respect the rule is

the same whether the subject of the devise or bequest

be real or personal estate (/).

Owners in common of personal estate, like tenants in Owners in

common of lands, have merely a unity of possession : H^erely a un^tv

the interest of one may be larger or smaller than that of of possession.

the other, one having, for instance, one-third, and the

other, two-thirds of the property. So their title need

not be the same, as one may have been originally a

joint tenant with a third person, who may have severed

the joint tenancy by assigning his moiety to the other.

The right of survivorship, which springs from a unity of No survivor-

ship.

(a) Blisset v. Cranwell, 1 Salk. (c) Lewen v. Dodd, Cro. Eliz.

226 ; Phillips v. Phillips, 2 Vern. 443.

430 ; 1 Eq. Ca. Abr. 292, pi. 6 ;
{d) 1 Atk. 580 ; 1 Ves. sen.

] P. Wms. 34. 104.

(a) Lashbrook v. Cock, 2 IMer. (e) Loveacres d. Mudge v. Blight,

70. Cowp. 352.

(b) Ettricke w. Ettricke, 2 Amh]. (/) See 2 Jann. Wills, IGl et

656. seq. 1st ed.; 211, 2nd ed.
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interest and title, has accordingly no place between

owners in common (^).

Joint liability.

Release of one
discharges all.

Discharge by
Bankrupt Act.

Discharge by
Statute of Li-

mitations.

Absence be-

yond seas.

Cormected with the subject of joint ownership is that

of joint liabiHty. Two or more persons may be jointly

liable to the same debt or demand. In a joint bond,

the obligors, according to the usual form, bind them-

selves, their heirs, executors and administrators jointly
;

and in a joint covenant, they, in like manner, covenant

for themselves, their heirs, executors and administrators

jointly. In every case of joint liability, each is liable

for the whole debt (//), yet they are all, like joint owners,

considered as one person. They must accordingly all be

sued together during their joint lives (i) ; and a release

to one of them will discharge them all (J). It is, how-

ever, provided by the Bankrupt Act that the certificate of

conformity of a bankrupt shall not discharge any person

who was at the time of the bankruptcy jointly bound,

or had made any joint contract, with the bankrupt (A).

And if any person jointly liable upon any simple con-

tract shall be discharged by the Statute of Limitations,

but his co-contractor or co-contractors shall be liable by

virtue of a new acknowledgment or promise, judgment

may be given and costs allowed against the latter person

or persons only (l). And if such person or persons shall

plead in abatement that the other ought to be jointly

sued, and it shall appear that he was discharged by the

statute, the issue joined on such plea shall be found

against such person or persons pleading the same (?»).

The fact of one joint debtor being beyond the seas at

the time when the cause of action accrues, will not

(g) Litt. sect. 32L

(h) 1 Barn. & Aid. 35.

(t) 1 Wms. Saund. 291 b, n.(4.)

(j) 2 Rol. Abr. 412 (G), pi. 4;

Clayton v. Kynastnn, 2 Salk. 574 ;

2 Wms. Saund." 47 gg, n. (1);

ll'arwiclc V. Rirhmihon, 1 1 Sim.

281.

(A-) Stat 12 & 13 Vict. c. 106, s.

200, repealing stats. G Geo. IV. c.

16, s. 121, and 5 & 6 Vict. c. 122,

s. 37, to the same eft'cct.

(/) Stat. 9 Geo. IV. c. 14, s. 1.

{m) Sect. 2.
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deprive the others of the benefit of the Statutes of

Limitation ; and the recovery of judgment against any

who were not beyond seas, will be no bar to an action

against the absent debtors on their return. And for

this purpose no part of the United Kingdom, nor

the Isle of Man, nor the Channel Islands, are to be

considered as beyond seas(w). After the decease of After the de-

• • , J 1 . .1 • • p .^ ce;ise of one
any one joint debtor the survivors or survivor oi them joint debtor the

may still be sued for the whole debt, as though the survivor solely

deceased had no share in it (o), and the estate of the

deceased will be discharged from all liability both at

law and in equity (p). So if a judgment be obtained

against two or more jointly, and one of them die, the

personal estate of the survivor or survivors will be ex-

clusively liable to be taken in execution, although the

real estate of the deceased, being bound from the date

of the judgment, must contribute equally with the real

estate of the survivors (q).

A liability, however, may be both joint and several at Joint and se-

the same time; and, as such a liability is more bene-
^'^^^ i^'juty-

ficial to the creditor, it is more usual than a liability

which is simply joint. A joint and several bond runs Form of a joint

in this form :
—

" for which payment to be well and truly ^q^j^^'^'^'^

made, we bind ourselves, and each of us, and the heirs,

executors and administrators of us and of each of us,

jointly and severally
;

" or if there be a larger number

of obligors, say five, the better form is :
—" for which

payment to be well and truly made, we bind ourselves,

and each of us, and any two, three or four of us, and

the heirs, executors and administrators of us, and of

(«) Stat. 19 & 20 Vict. c. 97, De Gex & Smale, 34"; Crossley v.

ss. 11, 12. Dobson, 2 De Gex & Smale, 486;

(o) Richards v. Heather, 1 Barn. Other v. Iveson, 3 Drew. 177.

& Aid. 29. (5)3 Hep. 14 b; Smarte v.

(p) Richardson v. Hurton, 6 Edsiin, 1 Lev. 30 ; 2 Wins. Saund.

Beav. IS/J ; IVihncr v. (Jnrrci/, 2 ill.
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eacli of us, and of any two, three or four of us, jointly

and severally." In this case, an action may be brought

against all the obligors, or against any one, two, three or

four of them whom the obligee may select ; otherwise

he must have sued either all of them jointly, or any

Foini of a joint one of them singly (r). A joint and several covenant is

Jovenanr' usually in this form :-" And the said A. B. and C. D.

do hereby, for themselves, their heirs, executors and ad-

ministrators jointly, and each of them doth hereby for

himself respectively, and for his respective heirs, exe-

cutors and administrators, covenant," &c. ; or if there

are more than two covenantors, the better form is, for

the reason above given, *' And the said A. B., C. D.,

E. F. and G. H. do hereby, for themselves, their heirs,

executors and administrators jointly, and any two or

three of them, do hereby for themselves, their heirs,

executors and administrators jointly, and each of them

doth hereby for himself respectively, and for his respec-

tive heirs, executors and administrators, covenant," &c.

In all cases of joint and several Hability, each party is

individually liable, and may be sued alone for the whole

debt, or if the creditor please, he may sue them all

Release of one. jointly. In consequence of the joint liability, a release

of one of the debtors will discharge them all ; and, as

they are all discharged, the creditor will thenceforth be

unable even to sue any of them severally (s). As, how-

ever, the several hability is distinct from the joint, it is

competent to the creditor, in releasing one of the debtors,

expressly to reserve his remedy against the others ; and

in this case, each of the remaining debtors will continue

Covenant not severally liable {t). So he may covenant with one of the
to sue one.

(r) Per Buller, J., in Strealfield 17i.

V. HaUidaij, 3 T. Rep. 782. (0 Ex parte Gifford, 6 Ves. 807

;

{s) 2 Rol. Abr. 412 (G), pi. 5
;

Thompson v. Laclc, 3 C. B. 540;

Clayton v. Ktjnaston, 2 Salk. 574 ;
Kcarsley v. Cole, 16 Mee. & Wels.

Nicholson v. Revill, 4 Adol. & Ell. 136 ; Price v. Barker, Q. B. 1 Jur.

683 ; S. C. 6 Nev. & Man. 192 ; N. S. 775 ; 4 E. & B. 760 ; Willis

Evanxv. BruiiridL'r, 2 Kav iV.Jolm. v. Dr Caatro, 4 C. B. N. S. 216.
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debtors never to sue him; and in such a case he will

retain his remedy against the others severally {u). On
account of the several hability, the estate of a person

who has become jointly and severally bound is not dis-

charged by his decease in the lifetime of his co-debtors,

but still remains liable to the entire debt as respects the

creditor, and to a proportion of it as respects the sur-

viving co-debtors. It has been recently enacted, that Payment by

no co-contractor or co-debtor, whether liable jointly ^°' '^ '"''

only or jointly and severally, shall lose the benefit of

the Statutes of Limitation by reason only of payment

of any principal, interest or other money by any other

CO- contractor or co-debtor (v).

One of the most usual means of incurring a joint and Liability of

several liability is the entering into a partnership. At P''|''"^'''-

law the liability of partners is joint only, as to debts

incurred by the partnership ; so that they ought all to

be joined as defendants to an action at law for recovering

any such debt (a;). But a dormant partner, whose name

may or may not be known, may either be joined or not

at the pleasure of the creditor (y), unless the contract be

under seal, in which case, as the deed is itself the con-

tract, and not merely evidence of it (z), those only can

be sued on it who have sealed and delivered it. In

equity, however, in favour of creditors, all partnership

debts are considered to be both joint and several. On Joint and se-

the decease of a partner, therefore, his estate will be ^^^^ meqmy.

liable in equity to all the partnership debts incurred

previous to his decease («) ; and the creditors may, if

(u) Lacy v. Kynaston, 2 Salk. ( ])) De Maufort v. Saunders, I

575; 2 Wms. Saund. 48, n.(l). Barn. & Adol. 398; Beckham v.

{v) Stat. 19 & 20 Vict. c. 97, s. Drake, 9 Mee. & Wels. 79; 11

14, not retrospective; Jackson v. Mee. & Wels. 315.

Woolley, 8 E. & B. 784. {z) Ante, p. 81.

{x) See Rice v. Shtite, 5 Burr. (a) Devaynes v. Noble, 1 Meriv.

2611; 1 Wms. Saund. 291 b, n. 529,563; 2 Russ. & Ry. 495.

(4).

W.P.P. S
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they please, resort in the first instance to the estate of

the deceased, leaving it to his representatives to recover

from the surviving partners their share of the debts {b).

It seems, however, that in analogy to the rule in bank-

ruptcy, next stated, the separate creditors of the de-

ceased partner would first be paid in full out of the

estate, before its application to the payment of any of

the debts of the partnership (c).

bankruptcy of In the casc of the bankruptcy of a trading-partner-

i')artiie"ship.
ship, the rule which is always followed in the payment

Joint and seve- of the debts is, that the joint assets of the firm are in the
ral debts

first place liable to the partnership debts ; and that the

separate estate of each partner is in the first place liable

to his separate debts, which must be paid in full out

of such separate estate, before any of it can be applied

towards payment of the debts of the partnership (d).

Any creditor of a partnership may however be a peti-

tioning creditor in respect of his debt, on the bankruptcy

of any individual member of the firm ; and in that case

he will be entitled to a dividend on his debt out of the

estate of such bankrupt rateably with his separate cre-

ditors (e). And the other partnership creditors may
prove their debts on such separate bankruptcy in order

to have a vote in the choice of creditors' assignees, and

to be heard against the allowance of the bankrupt's cer-

tificate (/) ; but they can receive no dividends till the

(i) Wilkinson v. Henderson, 1 Ex parte Harris, 1 Mad. 583; Ex

M. & Keen, 582 ; Braithivaite v. parte Janson, 3 Mad. 229 ; Re

Britain, 1 Keen, 206 ; Thorpe v. Plummer, 1 Phil. 56 ; Ex parte

Jackson, 2 You. & Coll. 553 ; JVay Kennedy, 2 De Gex, M. & G. 228.

V. Basset, 5 Hare, 55. (e) Ex parte Aclcerman, 14 Ves.

(c) Gray v. Chiswell, 9 Ves. 604; Ex parte Detastet, 17 Ves.

118 ; Brown v. Weatherhy, 12 Sim. 247.

6, 10 ; Ridgway v. Clare, 19 Beav. (/) Stat. 12 & 13 Vict. c. 106,

111. s. 140, repealing stats. 6 Geo. IV.

id) Ex parte Elton, 3 Ves. 238, c. 16, s. 62, and 5 & 6 Vict. c. 122,

241; Ex parte Kensington, 14 Ves. s. 39, to the same effect. See

447 ; Ex parte Peahe, 2 Hose, 54 ; ante, })p. 128, 133.
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separate creditors have been paid in full. But if any

creditor has a joint and several security, which would

enable him, at law, to sue any partner severally, he may,

at his option, prove his debt against the separate estate

ofany such partner instead of against the firm jointly {g) ;

but he cannot prove against both together (A). The rule

that the joint assets of the firm are in the first place

liable to the partnership debts applies equally where

there has been a change in the partnership previous to

the bankruptcy. The stock handed over to the new firm

is primarily liable to all the debts incurred by them
;

and the creditors of the old firm must first have re-

course to such assets, if any, as may still belong to the

old firm, and cannot touch the propeity of the new
partnership till all its creditors have been fully paid {i).

The addition or withdrawal of a partner to or from a

firm in difficulties may thus occasion serious detriment

to its creditors.

The liability to the debts of a partnership may be Ostensible

incurred by being an ostensible partner, although no P^'"'"''^-

share of the profits be received. Thus, if a person allow

his name to be used as one of a firm (k), or to be painted

over the door of a shop {I), he will be liable to the debts

of the firm ; for credit may thus be given to the firm on

the strength of his character as a solvent person. On Retiring part-

the same principle, if a person have once been known to
"^'^"

be a partner in the firm {m), his liability to its debts will

continue after his withdrawment, unless he takes proper

{g) Ex parte Hay, 15 Ves. i: (k) Parkin v. Carruthers, 3 Esp.

{h) Ex parte Sevan, 10 Ves. 107
;

248 ; Young v. Axlell, cited 2 H.

Ex parte Husbands, 2 Glyn & Black. 242.

Jam. 4. (Z) See M'lver v. Humble, 16

(j) Ex parte Freeman,^\ic\i,'i:1l ; East, 169, 174.

Ex parte Fry, 1 Glyn & Jam. 96 ; (»«) Evans v. Drummond, 4 Esp.

Ex parte Janson, 3 Mad. 229 ; Ex 89 ; Brooke v. Enderby, 2 Brod. &
parte Sprague, 4 De Gex, Mac. & Bing. 70 ; 4 Moore, 501 ; Carter

Gord. 866. v. Whalley, 1 Barn. & Adol. 11.

S 2



260 or PKRSONAL, ESTATE GENEUALLY

nieans to inform tlie creditors that lie has ceased to be

Deceased part- a partner (/i). But the circumstance of the name of a

deceased partner remaining in the firm will not render

Executor car- his estate liable to the debts of the survivors (o). And if
>i

g
o

''^'^' a trader direct by his will that his trade shall be carried

on by his executor, the executor, who ostensibly carries

» on the trade, will be liable for the debts he may thereby

incur as fully as if he were carrying on the trade for his

own benefit {p) ; but so much only of the estate of the

testator will be liable to such debts as he may have

directed to be employed in the business {q). The rest

of the testator's estate is held to be exempt, on the

ground of the great inconvenience which would arise

from holding it liable after its distribution amongst the

legatees. But in strict principle, this exemption is at

variance with the rule next stated, that a liability is in-

curred by any participation in the profits.

Participation A liability to the debts of a partnership is also incurred
111 pro ts.

i^y ^ participation in the profits, although the circum-

stance of such participation may be unknown to the

creditors (r). Thus, if a person place money in a ])artner-

ship(s), or leave it there on retiring (^), with a stipula-

tion to have a compensation for it, under whatevername,

subject to abatement or enlargement as the profits may
fluctuate, he will be liable as a partner. If, however, he

leaves no money in the concern, but is to receive a

(w) Godfrey \. TurnhuU, \ Esp. 110; Ex parte Richardson, Buck,

371; M'lver v. Humble, Ki East, 202; Ciitbiish \. Cvihush, I Beav.

169. 184; Re Butterfield, 11 Jurist,

(o) VuUiamy v. Noble, 3 Mer. 955; Kirhman \ . Booth, \\ Beav.

(>1 4 ; Ji'ehster v. Webster, 3 Swanst 273 ; M'NeUlie v. Acton, 4 De Gex,

490, n. M. & G. 744.

{ft) 10 Ves. 119. And at law (r) Beckham \. Drake, Q ^Ue. Si

he will be liable, though his name Wels. 79 ; 11 Mee. & Wels. 315.

do not appear; Wightman v. Town- (s) Grace v. Smith, 2 \Vm. Black.

roe, 1 Man. & Selw. 412. 998, 1001.

(<7) Ex parte Garland, 10 \'es. (<) Re Culbeck. Buck. 48.
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oompensation for his services, or otherwise, a nice dis-

tinction is then drawn between taking a share of the

profits as such, and taking a per-centage upon, or a

salary varying with, the profits. He who takes a share

of the profits as such is hable as a partner (u) ; but he

who takes an equivalent in the shape of per-centage or

salary, though varying with the profits, escapes the

liability (x).

When the relation of partners has been established Each partner

1 , , 'ii i M 1 1, liable to acts
between two or more persons, either ostensibly or by of the other in

participation in profits, each incurs liability from the the ordinary

acts and dealings of the other in the ordinary course of ness.

business. For any one partner may buy, sell (?/) or

pledge goods (z) ; draw (a), accept {b) or indorse (c) bills

of exchange and promissory notes; give guarantees (t?),

receive moneys (e) and release or compound for debts (/)

in the name(^) and on the account of the firm, in the ordi-

nary course of business. Each partner is also answer-

able for the fraud of his copartner in any matter relating

to the business of the partnership (h). And in like

(u) Ex parte Rotvlandson, 1 Rose,

89, 91 ; Barry v. NesJiam, 3 C. B.

(j41 J Heyhoe v.Burge, 9 C. B.431 ;

see, however, Rawlinson v. Clarke,

15 Mee. & Wels. 292.

{x) Ex parte Hamper, 17 Ves.

403 ; Pott V. Eyton, 3 C. B. 32 ;

Stacker v. Brockelbank, 3 Mac. &
Gord. 250.

iy) Hyat v. Hare, Comb. 383.

Lambert's case, Godbolt, 244.

(«) Reid V. HolUnshead, 4 B. &
Cress. 867.

(a) Smith v. Jarvis, 2 Lord Ray-

mond, 1484; Re Clarke, Ex parte

Buckley, 14 Mee. & Wels. 469;

1 Phil. 562.

{b) Pinkney v. Hall, 1 Salk. 126 ;

1 Lord Raym. 175 ; Lloyd v.

Ashby, 2 B. & Adol. 23.

(c) Swan V. Steele, 7 East, 210;

Vere v. Ashby, 10 Barn. & Cress.

288.

(d) Ex parte Gardom, 15 Ves.

286 ; see Halesham v. Young, 5 Q.

B. 833.

(e) Duff V. East hidia Company,

15 Ves. 198, 213.

(/) Per Lord Kenyon, 4 T. Rep.

519; per Best, C. J., 10 Moore,

393.

{g) Kirk V. Bhirton, 9 Mee. &
Wels. 284.

(70 Willct V. Chambers, Covvp.

814; Stone v. Marsh, 6 Barn. &
Cress. 551 ; Lavell v. Hicks, 2 You.

& Coll. 481 ; Blair v. Bromley, 5

Hare, 542 ; 2 Phil. 354.
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Notice to one
partner is no-

tice to all.

Transactions
not in the or-

dinary course

of business.

Directors of

joint-stock

companies.

manner notice of any matter relating to the partnership,

if given to one partner, is constructively notice to them

all (^). And any agreement between the partners, by

which any one of them may be restrained from doing

any act to pledge the credit of the firm, though binding

as between themselves, wall not be binding on any

creditor (j ) who may not have notice of it (A). If, how-

ever, the transaction be not in the ordinary course of the

business of the partnership, the other partners will not

be liable as such in respect of it. Thus one partner

cannot bind the firm by a submission to arbitration (/),

or by confessing a judgment (?;?) ; and one partner has

ordinarily no authority to execute a deed in the names

of the others so as to bind the partnership {71). So a

farmer carrying on his business in partnership with

another would not be liable on a bill of exchange drawn

by his partner in the name of the partnership (0)

;

neither would a solicitor be liable on a bill drawn

by his partner in the name of his firm, though given

to secure a partnership deht(p); for bill transactions

form no part of the ordinary business of either farmers

or solicitors. Again there is no right or power implied

by law in any of the directors of a joint-stock company

to bind the company by drawing or accepting bills or

notes (q) ; and in like manner notice of any matter

relating to the business of a joint-stock company given

to any member, even a director, is not constructive

(i) Per Lord Ellenborougli, 1

Mau. & Sehv. 259.

(j) IVuiigh V. Carver, 2 II. Black.

235 ; Soiilh Carolina Bank v. Case,

8 Barn. & Cress. 427 ; Haiuken v.

Bourne, 8 Mee. & Wels. 703, 710.

(/f) Minnit v. Whinery, 5 Bro.

Pari. Cas. 489.

(/) Stead V. Salt, 3 Bing. 101
;

S. C. 10.J. B. Moore, 389.

(w) JIambidgc v. De la Croiice,

3 C. B. 742.

(m) Harrison v. Jackson, 7 T.

Hep. 207. See Burn v. Burn, 3

Ves. 573, 578.

(o) Per Littletlalc, J., 10 Barn.

& Cress. 138.

{p) Hedleij v. Bainbridgc, 3

Q, B. 316.

(<7) Dickinson v. ralpy, 10 Barti.

& Cress. 128; Bramah v. Roberts,

3 N. C. 963.
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notice to the company itself (r). For joint-stock com-
panies are essentially different from ordinary partner-

ships. It is not necessary that the directors should have

any other power to bind the company by bills or notes

than such as may be conferred on them by the charter

or deed of settlement (s) ; and the business of such com-

panies is always carried on at an office for the purpose,

and is not, like that of ordinary partnerships, confided to

any one individual member.

The liability of a shareholder in a joint-stock company Shareholders

to the debts of the company has been already noticed.
Jompa,'"iJl°*^^

It varies, as we have seen(0, according as the company
is incorporated with or without limited liability. The Provisional

mere circumstance, however, of a person allowing his

name to be published as a provisional committee-man of

a projected joint-stock company does not confer on the

solicitor or secretary of the intended company, or on any

one else, implied authority to pledge the credit of such

person for goods supplied to the company, or work done

on its account {u). For to agree to become a member
of a committee is merely to agree to become one of a

body, to whom others have committed a particular duty,

and does not constitute an agreement to share with the

other members of that body in profit or loss, which is

the characteristic of a partnership (x). Nor does the

mere acceptance of shares and payment of a deposit on

them, without any further act, render a provisional com-

mittee-man liable to the creditors of the projected com-

pany (y).

(r) Powles V. Page, 3 C. B. l(i

;

946 ; Bailey v. Macaulay, 13 Q. B,

Martin v. Sedgwick, 9 Beav. 333. 815.

(«) Balfour v. Ernest, 5 C. B., {x) 15 ]Mee. & Wels. 529.

N. S. 601. {y) Bright V. Hulton, 3 H. of L.

(0 Ante, p. 187. Cas. 341, overruling Upfill's case,

(u) Reynell v. Lewis, 15 M. & 2 H. of L. Cas. 674. See Spot-

W. 517 ; Barker v. Stead, 3 C. B. tiswoode's case, 6 De Gex, M. & G.

345.
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Powers of

assignees in

bankruptcy to

bind the cre-

ditors.

Assignees of

insolvents.

Assignees in bankruptcy, with the leave of the court

first obtained, upon application to such court, but not

otherwise, may commence, prosecute or defend any

action at law or suit in equity which the bankrupt might

have commenced or prosecuted or defended ; and with

the like leave of the court, after notice to such creditors,

and subject to such condition (if any) as to obtaining

the consent of creditors, or any proportion of them, as

the court shall think fit to direct, the assignees may
compound, or give time, or take security, for the pay-

ment of any debts due to the bankrupt's estate, and

may submit to arbitration any dispute relating to the

bankrupt's estate (z). And any agreement of reference

to arbitration made by the assignees may be made a

rule of any of her majesty's superior courts of law at

Westminster, whether such agreement contain a clause

to that effect or not (a). The assignees of insolvents

cannot bind the creditors by any of the above acts,

without the consent in writing of the major part in value

of the creditors present at a meeting duly convened, nor

without the approbation of the court or one of the com-

missioners (6). But as the consent of the creditors is

required only for their protection, the want of such con-

sent is no defence to any suit instituted by the assignees

of any insolvent (c).

(z) Stat. 12 & 13 Vict. c. 106,

s. 153.

(a) Sect. 154.

(b) Stat.l & 2 Vict. c. 110, s.

51 ; 7& 8 Vict. 0,96, s. 13.

(c) Piercy v. Roberts, 1 My. &
Keen, 4 ; Casborne v. Barsham, 6

Sim. 317.
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CHAPTER III.

OF A WILL.

All kinds of personal property may be bequeathed by Growth of

will. This right, in its present extent, has been of very ^fnt^^y ^fie^n.

gradual and almost imperceptible growth ; for anciently, ation.

by the general common law, a man who left a wife and

children could not deprive them by his will of more than

one equal third part of his personal property. If, how-

ever, he left a wife and no children, or children and no

wife, he was then enabled to dispose of half, leaving the

other half for the wife or for the children (a). This

ancient rule, however, gradually became subject to many
exceptions, by the customs of particular places, until the

rule itself took the place of an exception and became

confined to such places as had a custom in its favour.

These places, in later times, were the province of York,

the principality of Wales, and the city of London ; as to

all which places, a general power of testamentary dis-

position was conferred by acts of parliament of William

and Mary, Anne and George I. (6) ; and now, by the

recent act for the amendment of the laws with respect

to wills (c), every person of full age is expressly em-

powered to bequeath by his will, to be executed as

required by the act, all personal estate to which he shall

(«) 2 Black. Com. 492 ; Wil- York; stat. 7 & 8 Will. III. c. 3S,

liams on Executors, pt. 1, bk. 1, for Wales; and stat. 11 Geo. I.

eh. 1. See also 1 C. P. Cooper's c. 18, for London. See 2 Bl. Com.

Reports, p. 539. 493.

(6) Stat. 4 & 5 Will. & Mary, (c) Stat. 7 Will. 1\". & 1 Vict.

c. 2, explained by stat. 2 & 3 c. 26, s. 3.

Aime, c. 5, for the province of
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be entitled, cither at law or in equity, at the time of" his

decease.

The ecclesiastical courts, as we shall hereafter see,

very early acquired the right of determining as to the

validity of wills of personal estate ; and, in the exercise

of this right, they generally followed the rules of the

Age at which a civil law. By this law, males at the age of fourteen,

rstate might"^ ^^^ females at the age of twelve, were allowed, if of

sufficient discretion, to make a testament (d) ; and the

same rule, accordingly, prevailed in this country with

respect to wills of personal property (e), although, by

some authorities, seventeen and even eighteen was said

to be the proper age (/). The act for the amendment

of the laws with respect to wills, has, however, now

made the law uniform with respect to all wills, whether

of real or of personal estate, and has enacted that no

will made by any person under the age of twenty-one

years shall be valid (f/).

be made.

No will of a

minor now
valid.

Nuncupative
will.

Statute of

Frauds.

Personal property was anciently of so little account

that a will of it might be made by word of mouth, if

proved by a sufficient number of witnesses, as well as by

writing ; and a will made by word of mouth was termed

a nuncupative testament (A). By the Statute of Frauds,

however, a nuncupative testament, where the estate be-

queathed exceeded the value of thirty pounds, was

surrounded by so many requirements as to cause its

complete disuse (i). But no provision was made for

guarding the execution of a written will of personal

(d) Inst. lib. 2, tit. 12, s. 1
;

Dig. lib. 28, tit. 1, s. 5.

(e) 2 Bl. Com. 497.

(/) Co. Litt. 89 b, n. (6).

(g) Stat. 7 Will. IV. & 1 Vict,

c. 20, s. 7.

(/i) Wcntworth's Executors, 11

ct seq. ; Williams on Executors,

pt. 1, bk. 2, ch. 2, s. 6.

(0 Stat, 29 Car. II. c. 3, ss. 19

— 21, explained by stat. 4 Anne,

c. Id, s. 14.
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estate ; although by the same statute (k) a will of real

estate was required to be attested by three or four

witnesses. No attestation, therefore, was required to a No witness

will of personal estate, nor was it even necessary that uTed to'^a'will

such a will should be signed by the testator. Thus, in- of personal

structions for a will committed to writing, given by a '^

person who died before the instrument could be for-

mally executed, though such instructions were neither

reduced into writing in the presence of the testator, nor

even read over to him, have been held to operate as fully

as a will itself (Z). It was, however, provided by the

Statute of Frauds, that no will in writing of personal

estate should be repealed or altered by word of mouth

only, except the same were, in the life of the testator,

committed to writing, and after the writing thereof, read

unto the testator, and allowed by him, and proved to be

so done by three witnesses at the least (m).

By the recent act for the amendment of the laws with New enact-

respect to wills, every will of personal estate must now witnesses now

be in writing, and signed at the foot or end thereof by required.

the testator or by some other person in his presence and

by his direction ; and such signature shall be made or

acknowledged by the testator, in the presence of two

or more witnesses present at the same time ; and such

witnesses shall attest and shall subscribe the will in the

presence of the testator (w). The act, in fact, requires

the same mode of execution and attestation to every

will, whether the property be real or personal. But an Exception in

... 1 • r rij- 1 • • ii favour of sol-
exception is made m lavour oi soldiers being m actual

^jjg^g ^j^^j gg^.

military service, that is, on an expedition (o), and of '"en,

(A-) Sect. 5. 16 Vict. c. 24. See Principles of

(?) Careij \. JsJcetv, 2 Bro. C. C. the Law of Real Property, 168,

58; S. C. ] Cox, 241. 169, 4th ed. ; 175, 176, 5th ed.

(m) Stat. 29 Car. II. c. 3, s. 22. (o) Drummond v. Parish, 3 Curt.

(n) Stat. 7 Will. IV. & 1 Vict. 522.

c. 26, s. 9, explained by stat. 15 &
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marines and seamen, being at sea, who may dispose of"

their personal estate as they might have done before the

making of the act {p); a similar exception was contained

in the Statute of Frauds {q). The wills of soldiers on an

expedition may accordingly be made by an unattested

writing, or by a mere nuncupative testament, or declara-

tion of their will by word of mouth, made before a suffi-

Seamcn in the cient number of witnesses. But the wills of petty officers

and seamen in the royal navy, and of marines and non-

commissioned officers of marines, so far as relates to any

wages, pay, prize money or other monies payable in

respect of services in her majesty's navy, are required

by act of parliament (r) to be executed in the presence

of and to be attested by the captain of the ship, or certain

other officers or persons mentioned in the act ; and the

wills of such persons are also guarded by other requisi-

Merchant sea- tions in Order to prevent their being imposed upon. And
by the Merchant Shipping Act, 1854, it is now provided

that the Board of Trade may, in its discretion, refuse

to pay or deliver the wages or effects of any deceased

merchant seaman to any person claiming to be entitled

thereto under any will made on board ship, unless such

will is in writing and is signed or acknowledged by the

testator in the presence of the master or first or only

mate of the ship, and is attested by such master or mate.

And the Board may, in its discretion, refuse to pay or

deliver any such w^ages or effects to any person, not

being related to the testator by blood or marriage, who
claims to be entitled thereto under a will made elsewhere

than on board ship, unless such will is in writing and is

signed or acknowledged by the testator in the presence

of two witnesses, one of whom is some shipping master

appointed under the act, or some minister or officiating

(/>) Stat. 7 Will. IV. & 1 Vict. IV. c. 20, ss. 48-51 ; 7 Will. IV.

c. 2(), s. 11. & 1 Vict. c. 26,8.12; Williamson

(</) Stat. 29 Car. II. c. -i, s. 23. Kxecutors, pt. I, bk.4, c. 4.

{>) Stat. 11 Geo. IV. & 1 Will.
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minister or curate of the place in which the same is

made, or, in a place where there are no such persons,

some justice of the peace, or some British consular

officer, or some officer of customs, and is attested by

such witnesses (s). By the act to amend the laws with Revocation of

respect to wills it is provided, that no will or codicil, or

any part thereof, shall be revoked, otherwise than by the

marriage of the testator or testatrix (which will of itself

effect a revocation (t) ), or by another will or codicil exe-

cuted in the manner thereby required, or by some writing

declaring an intention to revoke the same, and executed

in the manner in which a will is thereby required to be

executed, or by the burning, tearing or otherwise de-

stroying the same by the testator, or by some person in

his presence, and by his direction, with the intention of

revoking the same {u).

Connected with the subject of wills is that of dona- Donatio mortis

tions mortis causa, which may here be noticed. A do-
^^^^^'

nation mortis caus^ is a gift made in contemplation of

death, to be absolute only in case of the death of the

giver (w). Being a gift, it can be made only of chattels,

the property in which passes by delivery (a:); although a

bond debt has, contrary to this principle (y), been allowed

to pass by way of donation mortis causa by delivery of

the bond (c). An actual or constructive delivery of the

subject of gift to the donee is essential to a donation

(s) Stat. 17 & IS Vict. c. 104, s. in Tate v. Hilhert, 2 Ves. jun. 119
;

200. Walter v. Hodge, 2 Swanst. 99.

(t) Stal. 7 Will. IV. & 1 Vict. {x) See ante, p. 33 ; Miller v.

c. 26, s. 18. See Principles of the Miller, 3 P. Wins. 356.

Law of Real Property, 153, Isted.

;

{y) Duffield v. Elwes, 1 Sim. &
163, 2nd ed.; 170, 3rd ed. ; 171, Stu. 244.

4th ed. ; 179, 5th ed. (z) Snellgrove v. Baily, 3 Atk.

(u) Stat. 7 Will. IV, & 1 Vict. 214 ; and see Boutls \. Ellis, 4 De
c. 26, s. 20. Gex, M. & G. 249 ; Moore v. Dar-

(w) Tnst. tit. 7, De Donationi- ton, 4 De Gex & Smale, 517.*"

bus, cited by Lord Loughborough,
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mortis causvi(a); it must also be made ia expectation

of the donor's decease (h), and must be on condition

that the gift be absolute only on that event (c\ It is no

objection, however, that the donation is clogged with

a trust to be performed by the donee (d). A donation

mortis causa is revocable by the donor during his life (e),

and after his decease it is subject to his debts (f), and

also to legacy duty ((j).

Appointment
of executor
formerly essen-

tial.

Executor en-

titled to all

personal pro-

perty of testa-

tor.

Executor's

assent.

The mode of operation of a will of personalty is es-

sentially different from the operation of a will of lands

in this respect, that in strictness the appointment of an

executor was formerly essential to a will of personalty (//)

;

and, at the present day, the usual and proper method is

to appoint an executor as to the personal estate ; whereas,

under a devise of landed property, the lands pass at once

to the devisee, and the intervention of an executor is

quite unnecessary and inapplicable. The executor of a

will of personal estate becomes entitled, from the mo-

ment of the death of the testator, to all his personal

property (i), which after payment of the debts of the de-

ceased he is bound to apply according to the directions

of the will. Thus if the testator should specifically be-

queath any part of his personal property, the property

so bequeathed will not belong absolutely to the legatee

until the executor has assented to the bequest; and this

(a) IVood V. Turner, 2 Ves. sen.

431 ; Bryson v. Brownrigg, 9 \es.

1 ; Bunn v. Markham, 7 Taunt.

224; Ruddell v. Dohree, 10 Sim.

244 ; Farquharson v. Cave, 2 Coll.

356 ; Potvell V. IkUicar, 2G Beav.

261.

(6) Tate v. HUbert, 2 Ves. jun.

Ill ; 4Bro. C.C.286.

(c) Edwards v. Jones, 1 My. &
Craig, 226 ; StnuUand v. IVlUntl,

.3 Mac. & Gord. &M.

(d) Blount V. Burrow, 4 Bro.

C. C. 72 ; Hills V, Hills, 8 Mee. &
Wels. 401.

(e) 7 Taunt. 232.

(/) 1 P. Wms. 406 ; 2 Ves.

sen. 434.

{g) Stat. 36 Geo. III. c. 52, s.

7 ; 8 & 9 Vict. c. 76, s. 4.

(h) Wentwortli's Executors, 3,

4, 14th ed.; 2 Bla. Com. 503.

(i) Co. Litt. 388 a ; Com. Dig.

tit. Biens(C); Williamson Exe-

cutors, pt. 2,bk. 2.
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assent must not be given until the executor is satisfied

that there is sufficient to pay the debts of the deceased

without having recourse to the property so specifically

given (k).

If the testator should appoint as his sole executor an

infant under the age of twenty-one years, such infant

will not be allowed to exercise his office during his

minority ; but during this time the administration of the

goods of the deceased will be granted to the guardian

of the infant, or to such other person as the Court of

Probate may think fit (Z). Such person is called an admi- Administrator

nistrator durante minore estate (in). If a married woman ^"^""'^^ mmore

should be appointed an executrix, she cannot accept the Married

office without the consent of her husband On), and havina; ^P"^^" execu-

accepted it with his consent, she is unable, without his

concurrence, to perform any act of administration which

may be to his prejudice; whilst he, on the other hand,

may release debts due to the deceased, or make assign-

ment of the deceased's personal estate, without his wife's

concurrence (o) ; for as the general rule of law is that a

husband and wife are but one person, the power, and

with it the responsibility, are vested in the husband.

Nevertheless a married woman, being an executrix, may
make a will without the consent of her husband, con-

fined to the personal estate of which she is executrix {p) ;

and the executor of her will so made will be the exe-

cutor of the original testator. For it is a general rule. Executor of

that if any executor should die before havino- completely f.^f
c"^^"" ^'^-

•J

_

» r J titled to be ex-

administered the estate of his testator, the executor ap- ecutor of tes-

pointed by the will of such executor will be entitled
tator.

(A-) Toller's Executors, bk. 3, («) Williams on Executors, pt.

s. 2; Williams on Excutors, pt. 1, bk. 3, ch. 1.

3, bk. 3, ch. 4, s. 3. (o) Ibid. pt. 3, bk. 1, ch. 4 ; 5

(/) Stat. 38 Geo. III.c. 87, s. 6. Rep. 27 b.

(?«) Williams on Executors, pt. (p) Ibid. pt. 1, bk. 2, c. 1, s. 2.

1, bk. 5, ch. 3, s. 3.
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to complete the distribution of the estate of the former

testator {q).

Any one of the

executors may
perform acis of

administration.

All must join

in briii>jing

action.

Appointment
of debtor exe-

cutor.

Survivorship

of office of ex-

ecutor.

Renunciation
by one in life-

time of others.

The testator however may, and usually does, appoint

more than one person his executors. In this case the

law regards all the co-executors as one individual per-

son ; and consequently any one of the executors of full

age may, during the life of his companions, perform,

without their concurrence, all the ordinary acts of ad-

ministration, such as giving receipts, making payments

and selling and assigning the property (r). But all the

executors, infants included, must join in bringing ac-

tions respecting the estate (s). If, therefore, the testator

appoint a person indebted to him as his executor, or one

of his executors, this appointment will operate at law

as a release of the debt {t). For the debt is a chose in

action, and a man cannot either solely or conjointly with

others bring an action against himself. In equity, how-

ever, an executor who was indebted to the testator is

bound to account for his debt to the estate of the tes-

tator (u). On the decease of any co-executor, the office

survives to those who remain ; and until recently if one

of them should have renounced the executorship in the

lifetime of his companions, he might at any time have

changed his mind and undertaken the office. But if,

having survived all his companions, he should then have

renounced (.r), or if, without such renunciation, adminis-

tration should then have been granted to another per-

{q) 2 Bla. Com. 506.

(r) Shep. Touch. 484.

{s) Williams on Executors, pt.

3, bk. 1, c. 2. An ejectment was

an exception, as any one executor

might demise the entirety of the

testator's leasehold land. Doe d.

Stace V. Wheeler, 15 Mee. & Wels.

623. But see nov? stat. 15 \- 16

Vict. c. 76, ss. 168 et seq.

(t) Wentworth's Executors, 73,

11 th ed. ; Freakleij v. Fox, 9 B. &
Ciess. 130.

(m) Bac. Ab. tit. Executors and

Administrators (A), 10 ; Slmino'is

V. Gutteridge, 13 Vcs. 264.

(a) Ilensloe's case, 9 Rep. 30 ;

Creswick v. iVoodhead, 4 Man. fc

Gran. 811.
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son iy), he could not afterwards have interfered. It New enact-

is however now provided by the recent Court of Probate

Act, 1857, that where any person after the commence-

ment of that act, (which was fixed by Order in Council

for the 1 1th of January, 1858,) renounces probate of the

will of which he is appointed executor or one of the

executors, the rights of such person in respect of the

executorship shall wholly cease ; and the representation

to the testator and the administration of his effects shall,

without any further renunciation, go, devolve and be

committed in like manner as if such person had not

been appointed executor (z). And by a subsequent act

the same effect is produced whenever an executor

named in a will survives the testator, but dies without

having taken probate, and whenever an executor named
in a will is cited to take probate and does not appear to

such citation (a). When two or more executors prove,

the executor of the will of the survivor of them will,

after the decease of all of them, be entitled to act as

executor of their testator.

If any person not duly authorized should intermeddle Executor de

with the goods of the testator, or do any other act *"" ""^ *

relating to the office of executor, he thereby becomes an

executor of his own wrong, or, as it is called in law

French, an executor de son tort. Such an executor is

liable to the same demands from the creditors of the de-

ceased as if he had been regularly appointed ; but like a

regular executor he is not liable beyond the amount of

the assets of the testator which have come to his hands.

The chief difference between such an executor and one

who has been duly appointed is this, that an executor

de son tort is not allowed to derive any benefit from his

own wrongful intermeddling ; whereas a regularly ap-

{y) Venahles v. East India Coni' 79.

patjy, 2 Ex. Rep. 633. {a) Court of Probate Act, 1858,

(s) Stat. 20 & 21 Vict. c. 77, s. 21 & 22 Vict. c. 95, s. 16.

W.P.P. T
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pointed executor, if a creditor of the deceased, may law-

fully retain his own debt out of the assets in preference

to all other debts of the same degree (6).

A will of per-

sonalty must
be proved.

Court of Pro-
bate.

The probate
the only ))ro-

per evidence.

Acts of execu-
tor before jiro-

bate.

The most striking difference between a will of personal

estate and a will of lands yet remains to be noticed.

A will of lands has always operated and still operates as

a mode of conveyance requiring no extrinsic sanction to

render it available as a document of title. But a will of

personal estate has always required to be proved. This

probate of the will was until recently required to be

made in some ecclesiastical court. But by the Court of

Probate Act, 1857(c) the jurisdiction of all the eccle-

siastical courts over wills was entirely abolished, and a

court was established called the Court of Probate, with

a principal registry in London and district registries

throughout the kingdom, in which all wills of personal

estate are now required to be proved. In this court

the will itself is deposited, and a copy of the will, which

is given by the court to the executor on proving, de-

nominated the probate copy, is the only proper evidence

of the right of the executor to intermeddle with the

personal estate of his testator {d}. Before probate, how-

ever, the executor may perform all the ordinary acts of

administration, such as receiving and giving receipts for

debts due to the testator, paying the debts owing by the

testator, and selling and assigning any part of the per-

sonal estate. But when evidence is required of his

right to intermeddle, the probate is the only valid proof;

without it, therefore, no action or suit can be maintained,

although proceedings may be commenced before, and

carried up to the point where the evidence is required (e).

(i) Williams on Executors, pt.

1, bk. 3, eh. 5 ; pt. 3, bk. 2, ch. 2,

s. C.

(c) Stat. 20 & 21 Vict. c. 77,

(d) Rex V. Netherseal, 4 T. R.

260 ; Wms. Ex. pt 1, bk. 4, ch. 1.

(e) Williams on Executors, pL

1, bk. 4, ch. 1, s. 2 ; Stuart v. Bur-

amendedbystat21 & 22 Vict. 0.95. rowes, 1 Drury, 265, 274.
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The jurisdiction of the ecclesiastical courts over wills Ecclesiastical

r. 1 , 1^
• r • A • • T^i jurisdiction

of personal estate is ot very ancient origin, ihe pro- '^^,^^ ^-^Yis.

bate of wills of personalty, as a means of their authen-

tication, appears to have been in use from the very

earliest times. The first persons by whom probate was

granted were said to be the lords of manors ; and some

vestiges of this ancient right long remained in the case

of one or two manors, the lords of which retained such

a jurisdiction (/) until abolished by the Court of Probate

Act, 1857 {g). But so early as the time of Glanville,

who wrote in the reign of Henry II., the ecclesiastical

courts had acquired an exclusive right to determine on

the validity of a will or the bequest of a legacy (A).

And from this period the right of the church to inter-

fere in testamentary matters became gradually settled,

though not without much opposition on the part of the

temporal lords.

A will was required to be proved in the court of the In what court

bishop or ordinary in whose diocese the testator dwelt, viave\een^°"

and within whose jurisdiction the personal effects of the taken out.

testator consequently lay. But if there were effects to the Bonanotabilia.

value of 5/., called bona notahilia, in two distinct dio-

ceses or jurisdictions within the same province, either of

Canterbury or York, the will was required to be proved

in the Prerogative Court of the archbishop of that

province (z). If there were personal effects within two

provinces, the will must have been proved in each pro-

vince, either in the Prerogative Court, or in some court

of inferior jurisdiction; observing, as to each province,

the same rule as would have applied had the testator

(/) Wentworth's Ex. 14th ed. (?) Williams on Executors, pt.

99, 100 ; Toller's Executors, 50. 1, bk. 4, ch. 2. For an account of

{g) Stat. 20 & 21 Vict. c. 77, s. the rise of the archbishop's juris-

3. diction, see Gent. Mag. new series,

(Ji) Glanville, lib. 7, cc. 6, 7 ; 1 vol, 12, p. 582.

Reeves's Hist. Eng. Law, 72.

t2
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Probate void.

Voidable.

Now valid.

Probate in

principal

registry.

In district re-

gistry.

had no property elsewhere (y^). If probate were granted

by a bishop, or other inferior judge, in a case where the

deceased had goods to the value of 5/. in any other

diocese in the same province, such probate was abso-

lutely void ; but probate granted by an archbishop, in a

case where the deceased had not bona notahilia in divers

dioceses, was voidable only, and not absolutely void (Z).

But the Court of Probate Act, 1857, now renders valid

all grants of probates which were void or voidable by

reason only that the courts from which they were

obtained had not jurisdiction to make such grants, ex-

cept where the same had been already litigated (?«)•

And any will may now be proved in the principal re-

gistry of the Court of Probate without regard to the

abode of the testator {n). But if the testator had at

the time of his death a fixed place of abode within any

district, his will may be proved in the registry of that

district (o) ; and the grant so made will be effectual even

if the testator should not have had any fixed place of

abode within that district (p).

Evidence re-

quired on pro-

bate.

The evidence required for the proof of a will varies

according to the form of the attestation, and also ac-

cording to the circumstance of the validity of the will

being or not being disputed. The usual and proper

form of attestation to a will expresses that the formali-

ties required by the Wills Act {q) have been complied

with ; thus, " Signed and declared by the above-named

A. B., the testator, as and for his last will and testa-

ment, in the presence of us, both present at the same

time, who, at his request, in his presence, and in the

presence of each other, have hereunto subscribed our

{k) Second Report of Real Pro-

perty Commissioners, C7.

(/) Wentworth's Executors, 1 10,

14tii ed. ; Lijsons v. Barrow, 2 Bing,

N. C. 486.

(t«) Stat. 20 & 21 Vict. c. 77, s.

86.

{n) Sect. 59.

(o) Sect. 46.

(/)) Sect. 47.

{q) Stat 7 Will. IV. & 1 Vict,

c. 26, s. 9, ante, p. 267.
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names as witnesses." When the attestation is in this

form, and the vahdity of the will is not disputed, it is

proved by the simple oath of the executor, that he be-

lieves the will to be the true last will and testament of

the deceased. But as such a form of the attestation

clause is not essential to the validity of the will (r),

wills are sometimes informally made without any clause

of attestation, or with a clause which does not express

that the required formalities have been complied with.

When this occurs, an affidavit, in addition to the exe-

cutor's oath, is required from one of the subscribing

witnesses, that the will was executed in compliance with

the statute (s). Probate in either of the above modes Probate in

is termed probate in common form. But if the validity

of the will should be disputed, or any dispute should be

anticipated by the executor, the will is proved in solemn

form per testes. In this case both the witnesses are in solemn form.

sworn and examined, and such other evidence taken as

the circumstances require, in the presence of the widow

and next of kin of the testator, and all others pre-

tending to have any interest, who are cited to be present

to see the proceedings. When a will has once been

proved in this form it is finally established, and the exe-

cutor cannot be compelled to prove it any more ; but

when a will has been proved merely in common form,

the executor may, at any time within thirty years, be

compelled by any party interested to prove it per testes

in solemn form(^). The contentious jurisdiction with

respect to the grant and revocation of probates of wills

has been transferred to the county courts in cases where County courts,

(r) Sect. 9. of the Prerogative Court of the

(s) Williams on Executors, pt. Archbishop of Canterbury ; Stat.

1, bk. 4, ch. 3, s. 3. The practice 20 & 21 Vict. c. 77, s. 29.

of the Court of Probate is gene- (i) Williams on Executors, pt,

rally the same as the old practice 1, bk. 4, ch. 3, s. 4.
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tlie personalty is under the value of 200/., and the

deceased was not at the time of his death beneficially

entitled to any real estate of the value of 300/. {u).

Stamp duties Probates of wills are required by act of parliament
onpio ates.

Iq \)q stamped witli an ad valorem duty according to

the value of the personal estate of the testator (x). The

effects of the testator within the jurisdiction of the

spiritual judge granting probate were formerly alone

valued for this purpose (?/). But it is now provided that

probate shall be granted in respect of the whole of the

personal and moveable estate and effects of the deceased

in the United Kingdom {z). And provisions have been

made for extending to England, Scotland and Ireland

respectively probates granted by the courts of probate

which have now been established in England and

Ireland, and confirmations, as they are called, of exe-

cutors in Scotland (a). But probates of wills, operating

merely in exercise of powers of appointment over pro-

perty of which the deceased had no ownership, are not

subject to duty in respect of the value of the property

Exemptions, appointed (Z>). Exemptions from probate duty have

also been made by parliament in favour of the effects

of common seamen, marines and soldiers, who may be

slain or die in the queen's service (c), and in favour of

depositors in savings banks whose whole estate and

effects shall not exceed fifty pounds sterling (c/). And
pay, wages, prize money or pensions due to deceased

(«) Stat. 21 & 22 Vict. c. 95, s. 91, 95 ; 21 & 22 Vict. c. 56, ss. 12,

10. 13, 14 ; 21 & 22 Vict. c. 95, s. 29.

(r) Stats. 55 Geo. III. c. 184; (i) Piatt v. Routh, 6 Mee. &
5 & 6 Vict. c. 79, s. 23 ; 22 & 23 Wels. 756 ; 3 Beav.257 ; affirmed

Vict. c. 36, s. 1. in the House of Lords; Drake v,

(y) Attorney-General v. Hope, Attorney- General, 10 CI. & Fin.

2 CI. & Fin. 84; Attorney-General 257.

V. Bouivens, 4 Mee. & Wcls. 171. (r) Stat. 55 Geo. IIL c. 184.

(«) Stat. 21 & 22 Vict. c. 56, s. Ul) Stat. 9 Geo. IV. c. 92, ss.

15. 40-42.

(a) Stat. 20 & 21 Vict. c. 79, ss.
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naval officers, marines, seamen and others employed in

the navy, whose whole assets shall not exceed thirty-

two pounds, are allowed to be paid out without probate

of their wills (e). Probates of the wills of petty officers Seamen's wills.

and seamen in the royal navy and of marines and non-

commissioned officers of marines are placed by act of

parliament under the care of an officer called the in-

spector of seamen's wills, and are subject to special re-

gulations made to prevent frauds on persons proverbially

careless and hable to imposition (/). And with re-

spect to merchant seamen, the Merchant Shipping Act,

1854, now provides that if the money and effects of any

such seaman do not exceed in value the sum of 50/.,

probate may be dispensed with at the discretion of the

Board of Trade [g).

When the will has been proved, it is the duty of the Payment of

executor to pay the testator's debts out of the personal ^
^^"

estate, to which such executor becomes entitled by virtue

of his office. For this purpose the executor has reposed Powers of exe-

cutors
in him by the law the fullest powers of disposition over

the personal estate of the deceased, whatever may be the

manner in which it has been bequeathed by the will (A).

And in the event of a sale of any such property by the Purchaser from

executor, the purchaser is not bound to inquire whether bound to in-

there are any debts remainins; unpaid : for in the absence 1"""^ '* ^^'^^'^^

^ . . , ^^ '
.

1
l^e debts.

01 evidence to the contrary, the executor is presumed to

be acting in the proper discharge of his office (i). Nor Nor to see to

is the purchaser at all concerned with the application ^^V:
application

1 1^1 or his purchase

which the executor may make of the purchase money ; money.

(e) Stat. 4 & 5 Will. IV. c. 25, (g) Stat. 17 & 18 Vict. c. 104,

s. 8. s. 199.

(/) Stat. 11 Geo. IV. & 1 Will. (h) Ewer v. Corbet, 2 P. Wms.
IV. c. 20, ss. 55—58, amended by 148 ; Russell v. Plaice, 18 Beav.

Stat. 2 & 3 Will. IV. c. 40, ss. 12, 21.

13
i
4 & 5 Will. IV. c. 25, s. 8

;

(i) Nugent v. Gifford, 1 Atk.

Williams on Executors, pt. 1, bk. 463 ; Elliot v. Merriman, 2 Atk. 42.

4, ch. 4 ; bk. 5, ch. 2, s. 4.
^
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but the executor's receipt will be a sufficient discharge,

and he alone will be responsible to the creditors and

legatees for its due applicatioii (/e). The order in which

debts ought to be paid out of the personal estate of a

deceased debtor has been already noticed in the chapter

on debts (I) ; and it has also been stated that the exe-

cutor, if a creditor, is entitled to retain his own debt in

preference to all others of the same degree {m).

Legacies.

Executor's
year.

Liability of

executor.

When the debts have been paid, the legacies left by

the testator are then to be discharged. In order to give

the executor sufficient time to inform himself of the

state of the assets and to pay the debts of the deceased,

he is allowed a twelvemonth from the date of the death

of the testator before he is bound to pay any legacies (/<)•

From this time, all such general legacies as remain un-

paid carry interest, at the rate of four per cent, per

annum (o). Notwithstanding the lapse of a year from

the testator's death, the executor, however, is still liable

to any creditor of the deceased to the amount of the

assets which have come to the executor's hands (p) ; and

if he should have paid any legacies in ignorance of the

claims of the creditor, his only remedy is to apply to

the legatees to refund their legacies, which they will be

bound to do, in order to satisfy the debt (7). From this

liability to creditors, an executor could not until recently

have been discharged, unless he threw the property

into chancery, in which case the court undertakes the

administration, and the executor is consequently exone-

rated from all risk (r). But a recent act exonerates

(A) Whale v. Booth, 4 T. Rep.

625 n.; M'Leod \. Drummond, 17

Vcs. IS*.

(/) Ante, pp. 97, 99, 102.

(w) Ante, p. 274.

(n) IVard v, Penoyre, 13 Ves.

333; Benson v. Maude, 6 JIadd.

15.

(o) Ward v. Penoyre, ubi supra.

(p) Norman v. Baldry, 6 Sim.

621 ; KnatchbuU v. Fearnhead, 3

My. & Cr. 122 ; Hill v. Gomme, I

Beav. 540.

(7) March v. Russell, 3 My. &
Cr. 31.

(0 3 Myl. & Cr. 126.
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executors from all liability to the rents and covenants New enact-

T 1 1
ment: protec-

of any leasehold or other property hable to rents or tion to execu-

covenants after an assignment made by him to a pur- '°'^^-

chaser, provided he shall have set apart a sufficient

fund to answer any future claim in respect of any fixed

and ascertained sum agreed by the lessee or grantee to

be laid out on the property (s). And it is further

provided, that where an executor shall have given the

like notices as would have been given by the Court of

Chancery in an administration suit, for creditors and

others to send in their claims against the estate of the

testator, the executor may distribute the assets amongst

the parties entitled, without liability to any person of

whose claim he shall not have had notice at the time of

distribution (t). The executor, is of course not answer- Not liable be-

able to the testator's creditors beyond the amount of
Jf^ggeJs""'^''

assets which have come to his hands (u), unless he

should for sufficient consideration give a written promise

to pay personally (x), or should do any act amounting

to an admission that he has assets of the testator

sufficient for the payment of the debts (?/).

On the payment or delivery of any legacy of the Legacy duty.

amount or value of 20Z. or upwards, whether payable out

of the estate of the testator, real or personal, or out of

any real or personal estate over which he had a power of

appointment {z), a receipt must be given by the legatee,

which is chargeable with a duty, called the legacy duty,

(s) Stat. 22 & 23 Vict. c. 35, ss. (x) Stat. 29 Car. II. c. 3, s. 4

;

27,28. This act has been decided ante, p. 71; 1 Wms. Saund. 210,

not to extend to leases made before n. (1); 211, n. (2).

it passed ; Dodson v. Sammell, V. {y) Horsley v. Chaloner, 2 Ves.

C. K., 6 Jur. N. S. 137, gw..!' sen. 83.

(0 Stat. 22 & 23 Vict. c. 35, (s) Stat. 8 &9 Vict. c. 76, s. 4;

s. 29. Attorney-General v. Marquis of

{it) Bac. Abr. tit. Executors, Hertford, 3 Ex. Rep. 670.
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Exemption.

Amount of

duty.

Leasehold
property.

on the amount or value of the legacy (a). But no sum
of money, which by any marriage settlement is subjected

to any limited power of appointment to or for the benefit

of any person or persons therein specially named or

described as the object or objects of such power, or to

or for the benefit of the issue of any such person or

persons, is liable to legacy duty under the will in which

such sum is apj)ointed or apportioned in exercise of such

limited power (b). The amount of legacy duty varies

according to the degree of relationship which the legatee

bore to the deceased. Where the legacy is to a child or

lineal descendant, or to the father or mother or any lineal

ancestor of the deceased, the duty is one per cent. If

to a brother or sister, or any descendant of a brother or

sister, the duty is three per cent. If to a brother or

sister of the father or mother of the deceased, or any

descendant of such brother or sister, five per cent. If

to a brother or sister of a grandfather or grandmother of

the deceased, or any descendant of such brother or sister,

six per cent. And if the legacy be to any person in any

other degree of collateral consanguinity to the deceased,

or to any stranger in blood, the duty is ten per cent (c).

But the husband or wife of the deceased are exempt

from all legacy duty, and so also are the royal family.

By the Succession Duty Act, 1853, leasehold property,

although personal estate, is exempted from legacy duty,

and is charged in lieu thereof with a succession duty,

calculated upon the same principles as the duty on real

property {d).

If a legacy be given to an infant, or to a person absentLegacy to in-

fant or ])erson
• i • i i

beyond seas. beyond the seas, the only way m which the executor can

obtain a proper discharge for such legacy is by payment

(a) Stat. 36 Geo. IIL c. 52, s.

27.

{b) Stat. 8 & 9 Vict. c. 76,8.4.

(c) Stat. 55 Geo. 111. c. 18*.

{(1) Stat. 16 & 17 Vict. c. 51, ss.

1, 19, 21. See Principles of the

Law of Ileal Property, 240, 4th

ed. ; 219, 5th ed.
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of It, after deducting the legacy duty, into the Bank of

England, with the privity of the accountant-general of

the Court of Chancery, to be placed to the account of

the person for whose benefit the same shall be so paid.

The money is then laid out by the accountant-general

in the purchase of consols, which with the dividends

thereon, are afterwards transferred and paid to the per-

son entitled, or otherwise applied for his benefit, on

application to the Court of Chancery by petition or

motion in a summary way (e). The legacy duty on Legacy duty

annuities for lives is fixed by tables given in the Sue- °" ^"""''1^8.

cession Duty Act, and is payable by four equal pay-

ments, to be made successively on completing each of

the first four years' payments of the annuity (/).

A legacy may be either specific, demonstrative or Specific legacy,

general. A specific legacy is a bequest of a specific

part of the testator's personal estate. Thus a bequest

of '' the service of plate, which was presented to me on

such an occasion," is specific, and so also is a bequest

of " lOOZ. consols, now standing in my name at the

Bank of England (^)," or of " 100/. consols, part of my
stock (A)." A specific legacy must be paid or retained Entitled to

by the executor in preference to those which are general, P^^^e'^^"'^^'

and must not be sold for the payment of debts until the

general assets of the testator are exhausted (^). It is, Ademption,

however, liable to ademption by the act of the testator in

his lifetime. Thus, in the instances given above, if the

testator should part with the plate, or sell the stock in

his lifetime, the legacy will be adeemed, and the legatee

(e) Stat. 36 Geo. III. c. 52, s. a ; Hayes v. Hayes, 1 Keen, 97

32 ; Ex parte Bennett, V. C. K. B., Shutthworth v. Greaves, 4 M. & Cr.

1/5 Jur. 213. 35.

(/) Stat. IG & 17 Vict. c. 51, s. (?) Brown v. Alter}, 1 Vern. 31

31 ; 36 Geo. III. c. 52, s, 8. Hinton v. Pinke, 1 P. Wms. 539

ig) Roper on Legacies, c. 3. Sleecli v. Thorington, 2 Ves. sea

(/«) Kirby V. Potter, 4 Ves. 750 560,
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Demonstrative will lose all benefit (A). A demonstrative legacy is a
egacy.

^.^^ ^^ ^^jjj ^^ ^ certain sum directed to be paid out of a

specific fund. Thus, " I bequeath to A. B. the sum of

501. sterling, to be paid out of the sum of 1 OOZ, consols,

now standing in my name at the Bank of England," is

a demonstrative legacy. Such a legacy is not liable to

ademption by the act of the testator in his lifetime; for

it is considered to be the testator's intention that the

legatee should at all events have the legacy ; but that it

should, if possible, be paid out of the fund he has pointed

out. If therefore the testator in this case should sell the

1 00/. consols in his lifetime, the 501. will still be payable

to the legatee out of the general assets (l). A demonstra-

tive legacy is accordingly more beneficial to the legatee

than a specific legacy. And it is also more beneficial

than a legacy which is merely general ; for being payable

out of a specific fund, it is not,w^hile that fund exists, liable

General legacy, to abatement with the general legacies (m). A general

legacy is one payable only out of the general assets of

the testator, and is liable to abatement in case of a

deficiency of such assets to pay the testator's debts and

other legacies. A bequest to A. of 100/, sterling is a

general legacy ; so is a bequest of lOOZ. consols, without

referring to any particular stock to which the testator

may be entitled {n). A bequest of a mourning ring, of

the value of 10/., is also a general legacy, no specific

ring of the testator's being referred to (o). In the two

last cases, the executor would be bound to set apart or

buy the stock, or purchase the ring for the legatee out of

the general assets of the testator, supposing them suffi-

(A-) Ashhurner v. M'Guire, 2 Bro. 178 ; Liuesaij v. Redfern, 2 Y. & C.

C. C. 108. 90.

{I) Roberts w.PocochfAsYes.ldO; (?i) Wilsonv. Brownsmith,9'Ves.

At(water v. Attwater, 18 Bcav. 180. See however Townsend v.

330. Marlin, 7 Hare, 471, qu. ?

(m) Acton v. Acton, 1 Meriv. (o) 1 Roper on Legacies, c. 3,

s. 2.
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cient for the purpose ; and should there be a deficiency,

the amount of the stock, or the value of the ring to be

purchased would abate proportionably. If, however, Legacy for

, 1111 r 111 -1 • valuable con-
any legacy should be given tor a valuable consideration, sideration,

it will not be liable to abatement with the other general

legacies. An example of this exception to the usual Dower,

rule occurs in the case of legacies given by husbands

to their wives in consideration of their releasing their

dower (p). And by the act for the amendment of the

law relating to dower (q), it is provided (r) that nothing

therein contained shall interfere with any rule of equity

or of any ecclesiastical court, by which legacies be-

queathed to widows in satisfaction of dower are entitled

to priority over other legacies.

When a legacy is bequeathed by a testator to his Satisfaction of

creditor, it is considered to be a satisfaction of the debt,
^j^^

^^ ^^^'

if the legacy be equal to or greater than the amount of

the debt (s). But if it be less than the debt (t), or pay-

able at a different time (u), or of a different nature from

the debt (x), or if the debt be contracted subsequently to

the date of the will (y), or if the will contain an express

direction for payment of debts and legacies (z), the

legacy will not be a satisfaction. The leaning of the

courts is against the doctrine of the satisfaction of debts

by legacies, a doctrine which seems to have been esta-

blished on rather questionable grounds. When, however,

(p) Burridge v. Brady I, 1 P. sen. 262.

Wms. 127 ; Norcott v. Gordon, 14 (it) Nicholh v. Judson, 2 Atk.

Sim. 258. 300 ; Hales v. Darell, 3 Beav. 324.

(5) Stat. 3 & 4 Will. IV. c. 105. {x) AUeyn v. Alleyn, 2 Ves. sen.

(r) Sect. 12. 37; Bartlett v. Gillard, 3 Russ.

(s) Fowler V. Fowler, 3 P. Wms. 149; Fourdrin v. Gowdey, 3 M. &
353; Fourdrin v. Gowdey, 3 M. & K. 383, 409.

K. 383, 409 ; 2 Roper on Legacies, {y) Cranmer's case, 2 Salk. 508.

c. 17, s. 1 ; Edmonds V. Low, 3 Kay {z) Richardson v. Greese, 3 Atk.

& J. 318. Go ; Hassell v. Hawkins, 4 Drew.

(/) Graham v. Graham, 1 Ves. 4G8.
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Satisfaction of a Slim of monev is due to a child by way of portion, the
portions. .... ^ , . • , i ,

•
i

inclination or the courts is against double portions; and

a legacy to such child is accordingly regarded as a satis-

faction of the portion either in part or in whole, notwith-

standing such legacy may be less than the portion, or

payable at a different period (a). A bequest of the

residue, or of a share in the residue, of the testator's

estate, will also be considered as a satisfaction pro

tanto(Z»). The presumption of satisfaction is indeed so

strong, that it is difficult to say what circumstances of

variation between the portion and the legacy will be

sufficient to entitle the child to both.

Statute of

Mortmain,

Bequest to

charities.

By a statute of George the Second, commonly called

the Mortmain Act (c), no hereditaments, nor any money,

stock in the public funds, or other personal estate what-

soever to be laid out in the purchase of hereditaments,

can be conveyed or settled for any charitable uses (with

a few exceptions), otherwise than by deed, with certain

formalities mentioned in the act(c?). And all gifts of

hereditaments, or of any estate or interest therein, or of

any charge or incumbrance affecting or to affect any

hereditaments, or of any personal estate to be laid out

in the purchase of any hereditaments, or of any estate or

interest therein, or of any charge or incumbrance affect-

ing or to affect the same, to or in trust for any charitable

uses whatsoever, are rendered void if made in any other

form than by the act is directed (e). This act has been

very strictly construed, and has been held to prohibit

the bequest for charitable purposes of personal estate in

(a) Hinchcliffe v. HinchcUffe, 3

Ves. 516; IVeall v. Rice, 2 Russ.

& Myl. 251.

(h) Rick7nan v. Morgan, 2 B. C.

C. 394' ; Earl of Glengall v. Bar-

nard, 1 Keen, 7C9 ; affirmed 2 II.

of L. Cas. 131.

(c) Stat. 9 Geo. II. c. 36, s. 1.

{(1) See Principles of the Law
of Real Property, 55, 1st ed. ; 58,

2nd ed.; 60, 3id and 4th eds.; 63,

5tli cd.

(e) Sect. 3.
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any degree savouring, as it is said, of the realty. Thus,

it has been decided that money secured on mortgage of

real estate {f), shares in a canal navigation (</), and lease-

hold estates (/*), cannot be left by will for any charitable

purpose. But more recently, the strictness of the courts

appears to have relaxed ; and it has lately been held that

money secured by a policy of assurance, although the

company may invest their funds in real estates {i), and

shares in a banking company authorized to invest money
on mortgage of real estates (k), or in a mining

company (^), are not within the statute. So railway

scrip (m), and shares in gas companies {n), docks,

railways and canals (o), although such shares may
not be expressly declared by the acts establishing

the undertakings to be personal estate, are now held

to be unaffected by the statute. But debentures, by

which such undertakings with their rates and tolls are

mortgaged, have been held to be within the act {p)

;

though such debentures as are mere bonds or covenants

to pay money, and not mortgages, are clearly unaffected

by it {q). With regard to the bequest of money to

be laid out in the purchase of hereditaments, it has

been decided that a bequest of money to be laid out in

(f) Attorney- General V. Meyrick, (n) Thompson v. Thompson, 1

2 Ves. sen. 44. Coll. 381 ; Sparling v. Parker, 9

{g) Hawse v. Chapman, 4 Ves. Beav. 450.

542. (o) Hilton v. Girattd, 1 De Gex
{h) Attorney-General v. Graves, & Smale, 183; Sparling \, Parker,

Amb. 155. ubi supra; Walker v. Milne, 11

{i) March v. Attorney-General, Beav. 507 ; Ashton v. Lord Lang-

5 Beav. 433. dale, ubi supra ; Edwards v. Hall,

{k) Ashton v. Lord Langdale, 4 6 De Gex, M. & G. 74 ; Linley v.

De Gex & Smale, 402; S. C. 15 Taylor, 1 Giff. 67.

Jur. 868 ; Myers v. Perigal, 2 De {p) Ashton v. Lord Langdale,

Gex, Mac. & Gord. 599. ubi supra ; Re Langham' s trust, 10

(I) Hayler v. Tucker, 4 Kay & J. Hare, 446.

243. {q) Ashton v. Lord Langdale,

(m) Ashton v. Lord Langdale, ubi ubi supra.

supra.
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building on land already in mortmain is good (r) ; but

if some land already in mortmain be not distinctly re-

ferred to, a bequest of money for building for any chari-

table purpose will be void, as implying a direction for

the purchase of land on which to build (s). And it has

also been held that a gift is void which tends directly to

bring fresh lands into mortmain, as a gift of money to

a charity on condition that other persons provide the

land(0. This however has been overruled (m). And
if the purchase of land be not involved in the gift,

there is no law which prevents the bequest of purely

personal property to any amount for charitable pur-

poses. A bequest to a charity ought, therefore, to be

directed to be paid out of such part of the testator's per-

sonal estate as he may lawfully bequeath for such a pur-

pose. For if this precaution should be neglected, the

charitable legacies will fail in the proportion which the

personal assets savouring of the realty may bear to those

which are purely personal (x).

Gifts to illegi- Other bequests which require some care are those to

dren.^
^

'

' illegitimate children. It is very doubtful whether a

bequest to the future illegitimate children of a particular

woman is not void as tending; to encourao;e immo-
rality (y). And it is certain that a bequest to the future

illegitimate children of a particular man is void, as the

courts cannot enter into the inquiry which would be

(;) Gluhh V. Attorney-General, (x) Attorney-General v. Tyndall,

Amb. 373. 2 Eden, 207 ; S. C, 2 Amb. 614 ;

{$) Pritchardv. Arhouin, 3 Russ. Iloh.son v. Blackburn, 1 Keen, 273 ;

456; Smithy. Oliver, \\ Beav.iSl. Philanthropic Society v. Kemp, 4

{t) Attorney-General v. Davies, Beav. 581; and see Robinson v.

9 Ves. 535 ; Mather v. Scott, 2 Geldard, 3 Mac. & Gord. 735
;

Keen, 172; Trye v. Corporation of Tempest v. Tempest, 7 De Gex,

Gloucester, H- Beav. 173. Mac. & Gord. 470.

(«) Philpott V. St. George's Hos- (y) See 2 Jarm. Wills, 153 ; 202,

pital, 6 H. of L. Cas. 338. 2nd ed.
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necessary to identify such children (z). A child prima

facie means a legitimate child ; a bastard is considered

by the law as nulliusfilius. Accordingly, an illegitimate

child can never take under a gift to children, unless it

be clear, upon the terms of the will, or according to the

state of facts at the making of it, that legitimate children

never could have taken (a). An illegitimate child may,

however, take under any gift in which he is sufficiently

identified as the object of the testator's bounty. Thus,

a bequest to the child of which a woman is now preg-

nant is good (6). And if illegitimate children have ac-

quired the reputation of being the children of the testator

or any other person, and it appear by necessary implica-

tion on the face of the Vvill that such persons were in-

tended in a bequest to children, they will be entitled,

not on account of their being children, but on account

of their reputation as such (c).

After payment of the testator's debts and legacies, the Rights of resi-

residue of his personal estate must be paid over to the '^"^''^ legatee.

residuary legatee, if any, named in the will. A will of

personal estate has always been considered as speaking

from the death of the testator ; and it is now expressly

enacted, that every will shall be construed, with reference

to the real and personal estate comprised in it, to speak

and take effect as if it had been executed immediately

before the death of the testator, unless a contrary inten-

tion shall appear by the will {d). Hence, it follows that

{x) Wilkinson v. Adams, 1 Ves. (h) Gordori v. Gordon, 1 Meriv.

& Beames, 466. 141.

(a) Cartright v. Vawdry, 5 Ves. (c) Wilkinson v. Adam, 1 Ves.

530; Godfrey v. Davis, 6 Ves. 43
;

& B. 422 ; Gilt v. Shelley, 2 Russ.

i/arm V. Z/o«/rf, IT. &Russ. 310; & My. 336; Meredith v. Farr, 2

Bagley v. Mollard, 1 Russ. & M. You. & Coll. 525.

581 ; Dover v. Alexander, 2 Hare, {d) Stat. 7 Will. IV. & 1 Vict.

275 ; Re OverhilVs Trust, 1 Sni. & c. 26, s. 24.

Giff. 362.

W.P.P. U
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Lapse.

Joint tenants.

Tenants in

common.

Bequest to a
class.

Legacies to

children.

all personal property acquired by the testator between

the time of making his will and his decease will pass

under it. If any legacy should lapse by the death of

the le2;atee in the testator's lifetime, or should fail from

being contrary to law, it will fall into the residue, and

belong to the residuary legatee. And a legacy will lapse

by the death of the legatee in the testator's lifetime, al-

though given to the legatee, his executors, administrators

and assigns (e), for these words are merely inserted in

analogy to the limitation of real estate to a man and his

heirs. If a bequest be made to two or more as joint

tenants, and one of them die in the lifetime of the tes-

tator, his share will not lapse, but will survive to the

others (/). But if the bequest be to two or more in

common, and one of them die in the testator's lifetime,

his share will lapse {g) ; unless the bequest be made to a

class, as to the children of A. in equal shares, in which

case all who answer that description at the testator's

decease (h), and also (if the period of distribution be

postponed by the will) all who come into being before

such period (i), will be entitled to divide the bequest

amongst them. It is, however, provided by the recent

act for the amendment of the laws with respect to wills,

that where any person, being a child or other issue of

the testator, to whom any personal estate shall be be-

queathed for any interest not detenninable at or before

the death of such person, shall die in the testator's life-

time leaving issue, and any such issue shall be living at

the death of the testator, such bequest shall not lapse,

but shall take effect as if the death of such person had

{e) Elliott V. Davenport, 1 P.

Wms. 83.

(/) Morley v. Bird, 3 Ves. 628,

631.

{g) Bagwell V. Dry, 1 P. Wms.
700 ; Page v. Page, 2 P. Wms, 489 ;

Barber v. Barber, 3 My. & Craig,

688 ; Bain v. Lescher, 1 1 Sim. 397.

(/i) Finer V. Francis, 2 Cox, 190 ;

2 Jarm. Wills, 74; 126, 2nd ed.

;

Lee V. Pain, 4 Hare , 250.

(r) Ayton v. Ayton, 1 Cox, 327 ;

2 Jarm. Wills, 75 ; 127, 2nd ed.
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liappened immediately after the death of the testator,

unless a contrary intention shall appear by the will (A).

The effect of this provision is curious. If the legatee

had died immediately after the testator, leaving a vi^ill,

it is evident that the estate bequeathed to him would

have passed under his will. It has been decided there-

fore, that the will of the legatee shall, after his death,

operate on the estate bequeathed to him in the same

manner as if he had been living (Z). This provision has

been held to apply to a testamentary appointment under

a general power of appointment {m), but to be inappli-

cable to a testamentary appointment under a power to

appoint amongst the testator's children (?^).

If there were no residuary legatee, the residue of the Former right

testator's personal estate, after payment of debts and the residue,

legacies, formerly belonged to the executor for his own
benefit, unless a contrary intention appeared from his

being left executor in trust (o), or from his having a

legacy left him for his trouble {p), or from other cir-

cumstances (5-). But by a modern statute (r), it is en- Modern

acted, that when any person shall die, having by will

or codicil appointed any executor, such executor shall

be deemed by courts of equity to be a trustee for the

person or persons (if any) who would be entitled to the

estate under the Statute of Distributions, in respect of

any residue not expressly disposed of, unless it shall

appear by the will or any codicil thereto (s), that the

(A-) Stat. 7 Will. IV. & 1 Vict. Bagivell v. Dry, 1 P. Wms. 700.

c. 26, s. 33. i'p) Rachfield v. Careless, 2 P.

{I) Johnson v. Johnson, 3 Hare, Wins. 158.

157. (q) Mullen v. Bowman, 1 Coll.

(to.) Eccles V. Cheyne, 2 Kay & 197.

J. 676. (r) Stat. 11 Geo. IV. & 1 Will.

(re) Griffiths v. Gale, 12 Sim. IV. c. 40.

354'. {s) Love v. Gaze, 8 Beav. 472.

(o) Pring V. Pring, 2 Vern. 99

;

u2

statute.
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person so appointed executor was intended to take such

residue beneficially. The Statute of Distributions is

that under which the personal estate of any one dying

intestate is distributed between his widow and next of

kin. An account of this statute will be found in the

next chapter.
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CHAPTER IV.

OP INTESTACY.

The ecclesiastical courts until recently had jurisdiction Jurisdiction of

not only over the wills of testators, but also over the
nouns' over^

goods of persons dying intestate. This jurisdiction, goods of imes-

though of long standing, appears to have been at first ^ ^ P^ °

gradually acquired. In early times the clergy, being

possessed of almost all the learning, appear to have

been the principal framers of wills. The power they

thus acquired was exercised for their own benefit, every

man being expected, on making his will, after be-

queathing to his lord his heriot, in the next place to

remember the church (a). If, however, a man should

have died intestate, without opportunity of making this

provision, the distribution of his goods devolved on the

church, together with his friends, the lord first having

taken his heriot (5). The wife and the children were

entitled to their shares; and that part of the goods

which the intestate had power to dispose of by his

will (called the portion of the deceased) was applied by

the church in pios usus. This application to pious uses Pious uses.

appears to have been as follows : in the first place,

the bequest, which it was to be presumed the intestate

would have made to the church, was retained, and the

residue was then disposed of in paying the debts of the

deceased, and distributed amongst his wife and children,

his parents and their relatives. That this was the case

appears from the complaints which were made by the

clergy of those days, of the interference of the tem-

(a) Glanville, lib. 7, c. 5 ; Bract. (&) Bract. 60 b; Fleta, ubi

60 a ; Fleta, lib. 2, c. 57. supra.
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poral lords in cases of intestacy, whereby the distri-

bution of the effects in the manner pointed out was pre-

vented (c). The clergy themselves, however, do not

appear to have been always free from blame ; for they

are accused of having frequently taken the whole of the

intestate's portion to themselves, making no distribution,

or at least an undue one, amongst the creditors and rela-

tives of the deceased {d) ; and in order to remedy this

evil, it was enacted in the reign of Edward I., by one

of the very few statutes then passed relating to personal

estate (e), that the ordinary should be bound to answer

the debts of an intestate, so far as his goods would ex-

tend, in the same manner as the executors would have

been bounden if he had made a testament. Tlie right

of the creditor was thus clothed with a remedy; for,

under this statute, an action at law might be brought

by the creditor against the ordinary for the payment of

his debt(/) ; but the right of the relatives to the sur-

plus still remained undefined.

Administrator. 'Yhe duty of administering intestate's effects was not,

as may be supposed, usually performed by the bishops

in person. For this purpose they usually appointed an

administrator ; but, as personal property rose in import-

ance, it became desirable that this administrator should

not be considered as the mere agent of the bishop, but

should himself have a locus standi in the king's courts.

It was accordingly enacted by a statute of the reign of

Edward III. {g) that where a man died intestate the or-

(c) Matthew Paris, 951, Addi- New Series, vol. ii. 355, 474. See

tamenta, 201, 204, 209 (Wats's ed. also Dyke \.Walford, Privy Coun-

London, 1640); Constitutions of cil, 12 Jurist, 839.

Boniface, Constitutiones Provin- (</) Fleta, lib. 2, c. 57.

ciales, 20, at the end of Lynde- (e) Stat. 13 Edw. I.e. 19.

wood's Provinciale (Oxon, 1679), (/) 1 Ro. Abr. 906 ; Bac. Abr.

recited also in a Constitution of tit. Executors and Administrators

Archbishop Stratford (Lyiid. Prov. (E).

lib. 3, tit. 13). See Gent. Mag. (g) 31 Edw. III. c. 11.
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dinarles should depute the next and most lawful friends

of the deceased to administer his goods, which persons

so deputed should have action to demand and recover

as executors the debts due to the deceased, to admi-

nister and dispend for the soul of the dead ; and should

answer also, in the king's courts, to others to whom the

deceased was holden and bound, in the same manner as

executors should answer. By a subsequent statute (A)

administration might be granted to the widow of the

deceased, or to the next of his kin, or to both, as by the

discretion of the ordinary should be thought good. The

widow was usually preferred to the next of kin in the

grant of administration (i) ; and a joint grant was seldom

made, so seldom, indeed, that the powers of co-admi-

nistrators appear to be still a matter of doubt (j). In

granting administration to the next of kin, the ecclesias-

tical courts were guided by the right to the property to

be administered (A). This right will be hereafter ex-

plained. If none of the next of kin would take out

administration, a creditor might, by custom, do so, on

the ground that he could not be paid his debt until

representation were made to the deceased (Z) ; and for

want of creditors, administration might be granted to

any person at the discretion of the court (m). But the Court of Pro-

Court of Probate Act, 1857 (w), has now abohshed the
^^te Act, 1857.

whole of the jurisdiction of the ecclesiastical courts over

the effects of intestates ; and administration of the effects

of deceased persons is now granted by that court in the

same manner as the probate of wills (o) . And after the

decease of any person intestate, his personal estate vests

(h) 21 Hen. VIII. c, 5. (Z) fVebb v. Needham, 1 Addams,

{i) Webb V. Needham, 1 Addams, 494.

494. (m) Williams on Executors, pt.

(j) Shep. Touch. 485, 486 ; 1, bk. 5, c. 2, s. 1.

Williams on Executors, pt. 3, bk. (n) Stat. 20 & 21 Vict. c. 77,

1, c. 2. amended by stat. 21 & 22 Vict. c.

(fc) Li the Goods of Gill, 1 Ilagg. 95.

342. (o) Ante, p. 274.
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in the judge of the Court of Probate for the time being,

until letters of administration are granted, in the same

manner and to the same extent as they formerly vested

in the ordinary (p).

Rights and The administrator, when appointed, has the same right

powers of ad- ^^ ^^^ power ovcr, all the personal estate of the intes-
ministrator. f r ^ i

tate as his executors would have had if he had made

a will (q), and this right and power relate back to the

time of the intestate's decease (r). The same duty also

devolves upon the administrator of paying the debts in

the first place. The provisions of the recent statute for

protection of executors in distributing the assets of their

testator extend also to the administrator of the effects

of an intestate (s). He has also the same privilege as an

executor of retaining his own debt in preference to all

others of the same degree (0. But the surplus, after

payment of the debts, must be distributed amongst the

relatives of the intestate in proportions to be hereafter

Administra- mentioned. In order to enable the administrator to

tor's year. inform himself of the state of the assets, and to pay the

debts of the deceased, the same period of a year from

the time of the decease as is allowed to an executor is

also given to the administrator before he can be required

to make any distribution (w). But, notwithstanding this

delay, the interest of the persons entitled to the surplus

vests in them from the time of the decease of the intes-

tate ; so that in case any of them should die within a

twelvemonth after the decease of the intestate, the share

of the person so dying will pass to his own executors or

administrators (x).

(p)Stat.21 &22Vict.c. 95,s.l9. 27, 28, 29. Ante, p. 281.'

( I/) Williams on Executors, pt, 2, (t) Warner v. Wainsford, Hob.
l)k. 1, ch. 1. 127 i

Williams on Executors, pt. 3,

(r) Tharpe v. Stnlhvood, 5 Man. bk. 2, ch. 2, s. 6.

& Gran. 700 ; Foster v. Bates, 12 («) Stat. 22 & 23 Car. IT. c. 10,

M. & W. 226 ; Welchmnn v. Slur- s. 8.

gis, 13 Q. B. ,552. (j) Edwards v. Freeman, 2 P.

(«) Stat. 22 & 23 Vict c. 35, 8S. Wms. 442.
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In some instances administration is granted for a Limited adml-

limited purpose, or confined to a given time. Of this

we have already had an instance in the case of admi-

nistration durante minore estate, when the sole executor Durante mi-

named in a will is under age (y) ; and the same sort of ^°^^ aetate.

administration is granted on intestacy, in case of the

minority of the next of kin (z). So if the executor or

next of kin, as the case may be, should be out of the

realm at the time of the decease of the testator or intes-

tate, the court will grant a limited administration durante Durante ab-

absentid, which will expire the moment of the return of

such executor or next of kin. And if the executor

should prove the will, or if any person should obtain

letters of administration, and afterwards go to reside

out of the jurisdiction of the English courts, the court

is empowered by act of parliament (a) to grant admi-

nistration, at the end of a year from the death of the

testator or intestate. Again, when a suit concerning the Pendente lite,

right of administration is pending in the Court of Pro-

bate, that court may appoint an administrator pendente

lite, who will have all the rights and powers of a general

administrator, other than the right of distributing the

residue of the personal estate (b) ; and the administrator

so appointed may receive such reasonable remuneration

for his trouble as the court may think fit (c). The
court also may appoint such administrator or any other

person receiver of the real estate of the deceased pend-

ing any suit touching the validity of his will, if it affect

such real estate (d). So if a will should have been Cum testa-

jT_,,i , riji J j-1 mento annexe,
made, but the executors should have renounced, or died

before their testator, the court will appoint the person

having the greatest interest in the effects, generally the

(y) Ante, p. 271. Vict. c. 77, s. 74; 21 & 22 Vict. c.

(«) Williams on Executors, pt. 1, 95, s. 18.

bk. 5, ch. 3, s. 3. (i) Stat. 20 & 21 Vict. c. 77,

(a) Stat. 38 Geo. III. c. 87, ss. s. 70.

1— 5, extended by stats. 20 & 21 (c) Sect. 72.

(rf). Sect. 7L
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residuary legatee, to administer the same according to

the directions of the will, in which case the administra-

tion granted is termed an administration cum testamento

annexo, with the will annexed (e). And it is now pro-

vided, that if by reason of the insolvency of the estate of

the deceased, or other special circumstances, the court

shall think it necessary or convenient to appoint as

administrator any other person than the person by law

entitled to the grant, the court may do so ; and every

such administration may be limited as the court shall

think fit (/).

Stamp duty on
administra-

tioas.

Exemptions.

Letters of administration, as well as probates, are

liable to the payment of an ad valorem stamp duty on

the value of the personal estate of the deceased within

the United Kingdom ( g) ; but the duty on letters of admi-

nistration, where there is no will, is after a higher rate

than the duty on probates, or on letters of administration

with the will annexed (Ii). A heavy penalty is imposed

by the Stamp Act on any person who shall take pos-

session of, or in any manner administer any part of, the

personal estate of any deceased person without obtain-

ing probate or administration within six calendar months

after his or her decease, or within two calendar months

after the determination of any suit or dispute respecting

the will or the right to administration (^). The same

exemptions from duty in favour of seamen, marines and

soldiers, and also in favour of small depositors in savings'

banks, which have been established with respect to the

probate duty {k), apply also to the duty on letters of

administration.

(e) Williamson Executors, pt. 1,

bk. 5, ch. 3, s. 1.

(/) Stat. 20 & 21 Vict. c. 77,

s. 73.

{g) Ante, p. 278.

{h) Stat. 55 Geo. III. c. 184.

(i; 100/., and ten per cent, on

the stamp duty, Stat. 55 Geo. III.

c. 184, s. 37.

(A) Ante, p. 278, 279.



OF INTESTACY. 299

The office of administrator is not transmissible, like Office of admi-

j-i tr> £• i r\i-Lj f !•• nistrator is not
the omce oi executor. Un the decease oi an adminis- transmissible.

trator, before he has distributed all the effects of the in-

testate, a new administrator must be appointed ; for the

administrator or executor of such administrator has no

right to intermeddle. So if an executor should die in-

testate, without having completely distributed his tes-

tator's effects, an administrator must be appointed to

distribute, according to the will of the testator, such of

his effects as were not distributed by the deceased

executor (Z). In each of these cases the administration Administration

granted is called an administration de bonis no7i adminiS' '^^ ^°"'" """'

tratis, of the goods not administered, or, more shortly,

de bonis non {m). All second and subsequent grants of

probate or letters of administration must be made in

the principal registry of the Court of Probate, or in the

district registry where the will is registered or the

original grant of administration has been made, or to

which it may have been transmitted (n).

The application of an intestate's effects, after payment statutes of

of his debts, is now^ regulated by statutes of the reign
distribution.

of Charles II. and James 11. (o), commonly called the

Statutes of Distribution, by which statutes the rights of

the relations of the deceased appear to have been first

definitively ascertained and rendered legally available.

Under these statutes, if the intestate leave a widow and Widow's share.

any child or children, or descendant of any child, the

widow shall take a third part of the surplus of his effects.

If he leave no child, nor descendant of any child, she

(Z) Shep. Touch. 405 ; Williams s. 20.

on Executors, pt. 1, bk. 3, ch. 4. (u) 22 & 23 Car. II. c. 10 ; 1

{m) Williams on Executors, pt. .Tac. 11. c. 17, s. 7. See Watkins

1, bk. 5, ch. 3, s. 2. on Descents, Appendix, 257 efseq.

(h) Stat. 21 & 22 Vict. c. 95, 4th edit.
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sliall have a moiety. In this respect, tlie distribution is

the same as took place under the ancient law. The

husband of a married woman is entitled to the whole of

Sliares of her effects {p). If the intestate leave children, two-thirds
children.

^£ j^jg effects if he leave a widow, or the whole if he

leave no widow, shall be equally divided amongst his

And their dc- children, or, if but one, to such one child. But the

descendants of such children as may have died in the

intestate's lifetime, shall stand in the place of their parent

Advancements or ancestor (^r). Such children, however, as have been
to be accounted advanced by the parent in his lifetime must bring the

amount of their advancement into hotchpot, so as to

make the estate of all the children to be equal, as nearly

as can be estimated. But the heir at law, notwithstand-

ing any lands he may have by descent or otherwise from

the intestate, is to have an equal part in the distribution

with the rest of the children, without any consideration

Father of intes- of the value of such land (r). If the intestate leave no
*^'^"

children or representatives of them, his father, if living,

takes the whole ; or, if the intestate should have left a

Mother, bro- widow, one-half. If the father be dead, the mother,

tenfc^

^^^ ^^^'
brothers and sisters of the intestate shall take in equal

shares (s), subject, as before, to the widow's right to a

moiety ; and brothers or sisters of the half blood have

an equal claim with those of the whole blood {t). If

any brother or sister shall have died in the lifetime of

the intestate, leaving children, such children shall stand

in loco parentis, provided the mother or any brother or

sister be living (m). If there be no brother or sister,

nor child of such brother or sister, the mother shall take

the whole, or, if the widow be living, a moiety only, as

(p) Stat. 29 Car. TI. c. 3, s. 25. (/) Jessopp v. Watson, 1 My. &
{q) See Burton's Compendium, K. 665 ; Burnet v. Mann, 1 My. &

pi. 1402. K. 672, n.

(r) Stat. 22 & 23 Car. II. c. 10, («) Lloyd v. Tench, 2 Vcs. sen.

s. 5. 215; Durant \. Prestwood,\ Aik.

(*) Stat 1 Jac. II. c. 17, s. 7. 451 ; West, 448.
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before ; but a stepmother can take nothing (x). If there

be no mother, the brothers and sisters take equally, the

children of such as may be dead standing in loco parentis.

Beyond brothers' and sisters' children, no right of repre- Next of kin.

sentation belongs to the children of relatives with respect

to the shares which their deceased parents would have

taken. And if there be neither brother, sister nor

mother of the intestate living, his personal estate will be

distributed in equal shares amongst those who are next

in degree of kindred to him.

In tracing the degrees of kindred, in the distribution Degrees of

of an intestate's personal estate, no preference is given kindred traced

,
- according to

to males over females, nor to the paternal over the the civil law.

maternal line (y), nor to the whole over the half blood,

as in the case of descent of real estate ; nor does the issue

stand in the place of the ancestor. The degrees of kindred

are reckoned according to the civil law, both upwards

to the ancestor and downwards to the issue, each gene-

ration counting for a degree (z). Thus from father to

son, or from son to father, is one degree ; from grand-

father to grandson, or from grandson to grandfather, is

two degrees ; and from brother to brother is also two

degrees, namely one upwards to the father, and one

downwards to the other son. So from uncle to nephew

is three degrees, one upwards to the common ancestor,

and two downwards from him ; and from nephew to

uncle is also three degrees, two upwards and one down-

wards. If therefore there be neither issue, father,

brother, sister nor mother of the intestate living, such

persons as are his next of kin, according to the rule

above laid down are entitled in equal shares per capita to

his personal estate, subject to his wife's right to a moiety,

(x) Duke of Rutland v. Duchess (z) Mentney v. Petty, Pre. Cha.

of Rutland, 2 P. Wms, 216. 593 ; Wallis v. Hodson, 2 Atk. 117

;

{y) Moor v. Barham, 1 P. Wms. 2 Black. Com. 5Qi, 515.

53.
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should she survive him. As the kindred becomes more

distant, the number of persons entitled, if living, as well

as the dilticulty of proving- their respective pedigrees,

becomes prodigiously augmented. " It is at the first

view astonishing," says Blackstone (a), "to consider the

number of lineal ancestors which every man has within

no very great number of degrees : and so many different

bloods is a man said to contain in his veins as he hath

lineal ancestors. Of these he hath two in the first

ascending degree, his own parents ; he hath four in the

second, the parents of his father and the parents of his

mother : he hath eight in the third, the parents of his

two grandfathers and two grandmothers ; and, by the

same rule of progression, he hath an hundred and

twenty-eight in the seventh ; a thousand and twenty-

four in the tenth ; and at the twentieth degree, or the

distance of twenty generations, every man hath above a

million of ancestors, as common arithmetic will demon-

strate." The number of collateral relations who may
claim through such ancestors is of course far more

numerous.

Customs of The estates of intestate freemen of the city of Lon-
T 1 1 .

York'*"
^" ^^" ^^^' ^^'^ ^^ persons having their fixed or general

residence within the archiepiscopal province of York
(excepting the diocese of Chester), were until recently

distributed according to peculiar customs, apparently

derived from the ancient mode of distribution (c). Some
Wales. parts of Wales also appear to have been subject to

peculiar customs of distribution ; for these several

customs, though postponed to the right of testamentary

disposition by the statutes to which we have already

referred (d), were nevertheless not abolished by those

statutes in the event of no will being; made. But a

(rt) 2 Black. Com. 203. (c) Williams on Executors, pt. 3,

(i) Onslow V. Onslow, 1 Sim. 18. bk. 4, ch. 2.

{d) Ante, p. 265.
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recent statute has now altogether abolished all cus-

tomary modes of administration (e).

The shares of persons claiming any personal estate of Duty on shares

the amount or value of 20/. or upwards under an intes-
["ate's* estate.

tacy are subject to the same duty as legacies to persons

of the same degree of kindred (f). If there be.no next

of kin, the crown, by virtue of its prerogative, will stand The crown.

in their place (g), but subject always to the widow's

right to a moiety in case she should survive (A).

The division of the personal estate of an intestate, Place of the

effected by the Statute of Distributions, is remarkable

for its fairness. The only provision which might be

amended is that which places the half blood on an equa-

lity with the whole. A corresponding equality in interest

and feeling but rarely exists in actual life. The proper

place for the half blood appears to be that now assigned

to them in the descent of real estate, according to the

recommendation of the Real Property Commissioners,

namely, next after those of the same degree of the whole

blood {i). The appointment of an executor or adminis-

trator, in whom the whole personal property is vested,

with full power of disposition, tends greatly to simplify

the title to leasehold estates and other property of a

personal nature. It could be wished, however, that the

office of an administrator were transmissible in the same

manner as that of an executor. In other respects, the Pointsin which

distribution of personal estate on intestacy approaches prefembVe'to^

far more nearly to the disposition which the deceased descent.

himself would probably have made, than the descent of

real property, either at the common law or according to

(e) Stat. 19 & 20 Vict. c. 9i. c. 3.

(/) Stat. 55 Geo. III. c. 184. (h) Cave v. Roberts, 8 Sim. 214.

See awie, pp. 281, 282. (?) See Principles of the Law
(g) Taylor v. Haygarth, 14 Sim. of Real Property, 77, 1st ed. ; 82,

8 ; Powell v. Merrett, 1 Sma. & 2nd ed. ; 8(i, 3rd and 4th eds. ; 91,

GifF. 381. See stat. 15 & 16 Vict. 5th ed.
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the custom of gavelkind. A person possessed only of

small landed property usually devises it to trustees for

sale, with full j)ovver to give receipts to purchasers, and

directs the division of the produce by his trustees

amongst his children in such shares as he may think

just, with regard to the provision already made for any

of them in his lifetime. He does not leave his younger

children to beggary in order that his whole property

may devolve to his eldest son according to the course

of the common law, a course pursued, as the author

believes, in no other civilized country in the world (k).

Neither does he leave it to all his sons equally in un-

divided shares, thus inflicting an injustice on his daugh-

ters, and allowing all plans for the improvement of the

lands to be checked by one dissentient voice, unless a

partition should be resorted to, by which the property

would be split up into parcels too small for the con-

venience of agriculture. If by any accident a man

should die without making his will, it would seem to

be the province of an equitable legislature to make

such a disposition of his property as would, in ordi-

nary circumstances, most nearly correspond with his

intention. It is true that when property is large, it is

usually entailed on the eldest son and his issue, subject

Primogeniture, to moderate portions for the younger children. This

custom of primogeniture is suited to the institutions of

our country, and to the habits of the class to which large

landed property usually belongs, and the author has no

wish to see it disturbed. The settlements, however, by

which these entails are created are more frequently made

by deed than by will. They almost invariably contain

provisions for the portions of younger children, varying

in amount with the value of the property ; and, whether

made by deed or will, they are usually long and intricate

in their nature, providing for the numerous contingencies

which may arise under the peculiar circumstances of each

(A) Co. Litt. 191 a,n. (1), vi. 4.
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family. Nothing in fact can be more different than the

devolution of an estate to the eldest son under a family

settlement, and the descent on an intestacy to the eldest

son as heir at law. In the one case he takes subject to

the proper claims of the other members of his family ; in

the other he is bound to them by no obligation at all.

There seems to be no method of making, in case of in-

testacy, any sort of disposition of landed property which

might be reasonably simple, and at the same time re-

semble an ordinary family settlement. If such a settle-

ment be not made by deed, the owner has ample power

of effecting the same object by his will. Intestacy, in

fact, rarely happens to the owner of large landed pro-

perty. The property which descends to heirs under in-

testacies, though large in the aggregate, is generally small

in individual cases. When the wishes of all cannot be

consulted, that which would have been the wish of the

generality of intestates ought apparently to form the

foundation of the rule. From a consideration of these

circumstances the reader may perhaps be induced to

think, that if, in case of intestacy, the rules for the devo-

lution of real and personal estate were identical, and

with some slight variations similar to those which now
exist as to personalty, the law on this subject would be

rendered both more simple and more just.

The descent of real estate to distant heirs, and the Descent and

devolution of personalty to distant kindred, involve an
£ii7t°,"t h "irs"

amount of learning and litigation, the abolition of which and kindred,

would perhaps be desirable. The family and near re-

lations of an intestate have generally claims upon his

bounty, which ought not to be disappointed by the acci-

dent of his decease without making a will. But distant

relatives have seldom any such claims, nor consequently

any expectation of such claims being fulfilled. To with-

hold from them, therefore, that which they had never

expected to enjoy, would not be to inflict a loss. Under

W.P.P. X
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the present system, the property of an intestate who has

no near relations, is not unfrequently frittered away in

expensive contests between opposing claimants, or .else

it devolves unexpectedly upon persons who, for want of

previous education, are unable to make use of it with

benefit either to themselves or to the community. In a

country so heavily burdened as our own, any addition

to the public income, not having the pressure of a tax,

would be a very desirable acquisition. Such an addition

might, as it appears to the author, be very properly made

by the devolution to the public of the properties of intes-

tates having none but distant relatives. The country in

which a man has lived, and in which his property has

been acquired, or at any rate protected, has certainly

some claims upon him,—claims which seem preferable to

those of the man who, in the case of real estate, founds

his title on his descent from the most remote male pater-

nal ancestor of the intestate (Z), or who claims a share in

the personalty because he chances to be a survivor

amongst the multitude standing in the fifth or sixth de-

gree of a series of kindred, which increases, as it grows

distant, in geometrical progression (m).

(/) See Principles of the Law (m) The author's attention has

of Real Property, 78, Isted.; 83, since been called to a similar pro-

2nd ed.; 87, 3rd and 1th eds. ; 92, prosal in Mill's Political Economy,

5th ed. vol. 1, pp. 272, 273, 2nd ed.
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CHAPTER V.

OF THE MUTUAL RIGHTS OF HUSBAND AND WIFE.

Marriage, being essential to the welfare of the com-

munity, and also involving important consequences to

the individuals concerned, is not on the one hand

allowed to be unduly restrained, nor on the other to be

brought about by unfair means.

Amongst the many striking differences between the Restraints on

laws of real and personal property, by which our legal
"^^^' ^

'

system is complicated, will be found the rules relating to

attempted restraints on marriage. Real estate is governed

by the rules of the common law ; but personal estate,

when bequeathed by will, has, as we have seen (a), long

been subject to the jurisdiction of the ecclesiastical courts.

These courts have adopted, with some modification, the

rules of the civil law, which is more favourable than the

common law of England to liberty of choice in marriage.

Hence it follows that some restrictions on marriage,

which are valid when applied to a gift of real estate, are

void when attempted to be imposed on a gift of personal

property. The rules respecting real and personal estate

so far agree that a condition annexed to a gift of either,

that a person shall not marry at all, is void (&). But a

gift of either by a husband to his wife during her widow-

hood is valid (c) ; neither would a gift of the income of

property to a single person until marriage, with a gift

(a) Ante, p. 275. 145 ; Morleij v. Rcnnoldsun, 2 Hare,

(6) Shep. Touch. 132; Perrin 570.

V. /y)/o?j, 9 East, 170, 183 ; Rishton (c) Barton v. Barton, 2 Vern.

V. Cobb, 9 Sim. 615; 5 My. & Cr. 308.

x2
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Marriagewith- over Oil marriage, appear to be invalid (c?). When, how-

ever, a gift is made, with a condition that it shall be for-

feited if the donee marry without the consent of certain

trustees or other persons, the difference between the

laws of real and personal estate becomes conspicuous.

If the gift be of real estate, or of money charged on

real estate, it will cease on the event of marriage with-

out the required consent (e). But if it be a bequest

of personal property, the condition is regarded as merely

in terrorcm and void {f), unless accompanied by a be-

quest over to some other person on the marriage taking

place without consent {g) ; so that the legatee will be

entitled to retain the legacy, notwithstanding his or her

marriage without consent, unless on that event it be

expressly given in some other manner. Such conditions

in bequests of personalty, when unaccompanied by a

gift over, are called in terrorem, because, says Lord

Eldon, " they are supposed to alarm persons, when we
know they contain no terror whatsoever" (Ji).

Marriage Lro- In order to prevent marriages from being unfairly

obtained, it is a rule of equity that all contracts for re-

ward for procuring marriages (called marriage brocage)

are void {i). And if a parent or guardian should stipu-

late for any private benefit for the marriage of his child

or ward, such stipulation would be void, and money ac-

tually paid under it would be decreed to be refunded {j).

(d) See Right d. Compton v. {g) Stratton v. Grijmes, 2 Vern.

Compton, 9 East, 267; Morley v. 357; Harvey \. Aston, \ Axk.Z>5\\

Remioldson, 2 Hare, 570, 580; C/arAr v. Par/.er, 19 Ves. ], 13.

Webb V. Grace, 2 Phil. 701 ; Lloijd (It) 19 Ves. 13.

V. Lloyd, 2 Sim. N. S. 255 ; Heath (?) Hall v. Potter, 3 Levinz, 41 1

;

V. Lewis, 3 De Gex, ^l. & G. 95i. Shower's Par. Cas. 70.

(e) Reynish v. Martin, 3 Atk. (_;') 1 Fonblanque on Equity,

330, 333. 262 ; Smith v. Uruning, 2 Vern.

(/) Bellasis v. Ermine, 1 Cha. 392.

Ca. 22.
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Few marriages are now contracted between persons Marriage set-

,, ,
• .^ , tlements.

possessing any amount ot property, without a previous

settlement of such property being made, in some stipu-

lated manner, for the benefit of the intended husband

and wife and the children of the marriage. As marriage

is a valuable consideration (k), such settlements are bind-

ing on both parties if of full age. And an act of parlia- New enact-

ment has recently been passed (I), enabling every infant, fams.^^

not under twenty if a male, and not under seventeen if a

female, to settle his or her property, whether real or per-

sonal, upon marriage, provided the sanction of the Court

of Chancery be obtained. But if the settlement be not Not binding on

made under the provisions of this act, and either hus- ggg/
band or wife should be under age, the settlement will not

be binding on him or her (m), although the other party,

if of full age, will be bound by it (n). And if both of

them should be under age, neither of them will be bound

by it. The circumstance of the settlement of an infant's

personal property being fair and reasonable, and made

with the approbation of his or her guardians, was for-

merly considered as giving it validity (o) ; but this cir-

cumstance seems now to have no weight. It has, how-

ever, been decided that a competent legal jointure (p)

settled on the intended wife, then an infant, with the

concurrence of her guardians, in lieu of her right to

dower out of her husband's freehold lands, and in lieu of

her distributive share of his personal estate in the event

of his intestacy, was sufficient to deprive her both of her

dower and of her distributive share in her husband's per-

{k) Ante, p. 68. wood, 18 Ves. 259.

(/) Stat. 18 & 19 Vict. C.43; 7?e (o) 2 Roper's Husband and

Dalton, 6 De Gex, M. & G. 201. Wife, 26.

(m) Ellison v. Elwin, 13 Sim. (;j) See Principles of the Law

309; Le Vasseur v. Scrattov, 14 of Real Property, 174, 1st ed.

;

Sim. 116. 184, 2nd ed.; 191, 3rd ed. ; 192,

(k) Dimiford v. Lane, 1 Bro. 4th ed. ; 201, 5th ed.

C. C. 106 ; Milner v. Lord Hare-
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sonalty (/j). Wlicii the intended wife only is an infant, a

settlement of her personal estate in possession is valid,

on account of the interest which, as we shall see, the law

gives to the husband in such personal estate. The set-

tlement in such a case is in fact not made by the wife,

but by the husband, who, being adult, is bound by its

provisions to the extent of the interest which he would

have taken had no settlement been made (r).

Ancient rii^lits Jf no Settlement be made, the principles which govern
of liusband an J , . , m i i i -p i

wife. the rights ot husband and wire to personal property must

still be traced to the circumstances of ancient rather

than of modern times. In ancient times landed property

was by far the most important; and the wife was ac-

cordingly entitled to a provision out of the lands of her

husband, in the event of her surviving him, which no

alienation that he could make, nor any debts which he

might incur, were able to set aside (s). But in those

days personal property was of too insignificant a value

to be the subject of any such provision. And if a woman
now marry without a settlement, she has still no claim

on her husband's personal estate, however large, unless

he should happen to die intestate, in which case, as we
have already mentioned, she is entitled to a third or a

half of what he may leave, according as he may or may
not leave issue surviving him. A husband, on the other

hand, was in ancient times considered absolutely entitled

to such personal chattels as his wife might possess. In

this respect the law was then both simple and sufficient.

By the act of marriage, the wife placed herself under the

coverture or protection of her husband. She became in

the law French of those days a. feme covert. Thenceforth

all demands to which she was personally liable were to

{q) Earlof Buchinghamx.Drurij, (.s) See Principles of the Law
3 Brown's Par. Cas. 492. of Real Property, 172, 1st ed.

;

(r) TroUope v. Linton, 1 Sim. & 182, 2nd ed. ; 189, 3rd ed. ; 190,

Stu. 477, 485. 4th ed. ; 199, Sth ed.
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be answered by her natural protector. The wife was
considered as merged in her husband, and both were re-

garded as but one person (t). So long therefore as the

coverture continued, that is, during the joint lives of the

husband and wife, the husband was absolutely entitled

to all personal property which his wife might acquire,

and was also liable to the payment of all debts which

she might previously have incurred. These simple

principles still pervade the law relating to the husband's

interest in his wife's personal estate, although the several

different species of personal estate to which modern

civilization has given rise, conjoined with the rules of

equitable administration laid down by the Court of

Chancery, have given to this branch of law a perplexity

unknown to the simple, though somewhat harsh, rules

of our ancestors.

In the first place, then, personal property of the ancient The wife's

kind, namely, chattels personal or moveable goods, be- sonal\elon^ to

longing to the wife at the time of her marriage, or given her husband,

to her afterwards, become the absolute property of her

husband in the same manner precisely as if they had

been originally his own, or had been subsequently given

to him (it). He may dispose of them as he pleases in his

lifetime or by his will ; they will be subject to his debts

;

and if he should die intestate, the wife will have no

further claim to them than to any other of his effects.

So imperative is this rule, that if chattels personal be

given to a married woman jointly with a stranger, the

law will instantly sever the jointure, and make the hus-

band and the stranger tenants in common (y).

(/) Ibid. 164, 1st ed. ; 176, 2nd (C) 3 ; 1 Rop. Hush, and Wife,

ed. ; 183, 3rd ed. ; 184, 4th ed.
;

169.

190, 5th ed. (y) Bracebridge v. Cook, Plow-

(m) Co. Litt. 300 a; 351b; den, 418. See Re Barton's will, 10

Bac. Abr. tit. Baron and Feme, Hare, 12.
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Paraphernali?. fj^g only exceptions to this sweeping rule are the wife's

paraphernalia, so called from the Greek 7r«p«<f e^vrj, being-

things to which the wife is entitled over and above her

dower. The wife's paraphernalia consist of her apparel

and ornaments suitable to her rank and degree {x) ; and

gifts made by the husband to his wife of jewels or

trinkets to be worn by her as ornaments are considered

as part of her paraphernalia {y). These articles, equally

with the wife's other personal chattels, may be disposed

of by the husband in his lifetime {z), and, with the

exception of the wife's necessary clothing, are also liable

to his debts (a). The wife also herself has no power to

dispose of them by gift or will during her husband's

lifetime (&). But paraphernalia differ from the wife's

other personal chattels in this respect, that the husband,

though he may dispose of them in his lifetime, has no

power to bequeath them away from his wife by his

will (c). Gifts of jewels or trinkets made to the wife by

a relative or friend, either upon or after her marriage,

will generally be considered in equity as intended for

her separate use (d), in which case they will not be

reckoned amongst her paraphernalia, but will, as we
shall hereafter see, be exempt from the control and

debts of her husband, and may be disposed of by the

wife in the same manner as if she were unmarried.

Choses in ac- With regard to such of the wife's personal estate as is
tWtU

not in possession, but for which she has only a right to

(j) 2 Bl. Com. 436; 2 Rop. Townsend \. IVindham, 2 Yes. sen.

Husb. and Wife, 140; 11 Vin. 1,7.

Abr. tit. Executors (Z. 5). (b) 2 Rop. Husb. and Wife, 141.

(y) Graham v. Londonderry, 3 (e) Tipping v. Tipping, 1 P.

Atk. 394; Jervoise v. Jervoise, 17 Wms. 730; Northey v. Nurlhey, 2

Beav. 566. Atk. 77.

(?) Ibid.; 2 Rop. Husb. and {d) Graham v. Londonderry, 3

Wife, 141. Atk. 391; 2 Rop. Husb. and

(a) 2 Bl. Com, 436 ; Ridout v. Wife, 143.

Earl ofPlymouth, 2 Atk. 104 ; Lord
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sue, the rights of the husband are different, according as

the proceedings against the persons liable to be sued

must be taken in a court of law or of equity. Property

of this nature, as we have already seen (e), is termed in

law French choses in action : such as may be recovered

by action at law are called legal choses in action, and

such as must be recovered by suit in equity are called

equitable choses in action. With regard to each of

them, the rights of the husband are of a different kind,

although in each the same rule applies, that if he can

get them into his possession during the coverture he has

a right to keep them, otherwise they will belong to his

wife(/).

Legal choses in action consist principally of debts Legal choses

due to the wife, and secured or not by bond, or by bills

or promissory notes. Of all these the husband has a

right to receive payment, and should payment be refused

him, he may sue for them in the joint names of himself

and his wife {g) ; but bills and notes of the wife payable

to order, being transferable by indorsement, may be in-

dorsed by the husband alone (A), or sued for in his own
name {i). All such legal choses in action as accrued to

the wife after her marriage may be sued for by the

husband, either in the joint names of himself and his

wife, or in his own name only (A) ; but if the wife has

really no interest, he cannot of course make use of her

name (/). If the husband should sue in the joint names

of himself and his wife, the benefit of the judgment of

(e) Ante, p. 4. and therefore not negotiable.

(/) 2 Bl. Com. 434 ; 1 Wms. (Ji) Mason v. Morgan, 2 Ad. &
on Executors, pt. 2, bk. 3, ch, 1, El. 30.

s. 3. («) Burrough v. Moss, 10 Barn.

ig) 1 Rop. Husb. and Wife, & Cress. 558.

213, 214; Sherrington v. Yates, 12 {k) 1 Rop. Husb. & Wife, 213.

Mee. & Wels. 855. In this case {I) Abbot v. Blofield, Cro. Jac.

the note was not payable to order, 644.
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Husband sur-

viving must
take out ad-

ministration.

Exception.

the court will in case of his decease survive to her (w)

;

but if he sue in his own name, the benefit of the judg-

ment will form part of his own personalty. If, however,

the husband should not have received the money in his

lifetime, or should not have obtained judgment for it in

his own name, his wife will, on his decease, be entitled

by survivorship to the chose in action so remaining still

unreduced into possession (n) ; and bills and notes form

no exception to this rule (o). But, if the wife should die

before her husband, these choses in action, still remaining

unreduced, will form part of her personal estate ; and

her husband must take out administration to her effects

before he can proceed to recover them (p) : when re-

covered, they will, with the rest of her personalty, belong-

to himself absolutely, after payment of her debts ((7).

The only exception to this rule occurs in the case of the

husband being entitled, in right of his wife, to " any

estate in fee simple, fee tail, or for term of life, of or in

any rents or fee-fiarms," in which case the husband, after

the death of his wife, is empowered by statute (r) to

recover the arrears accrued to his wife before marriage

by action of debt or distress. But this provision

does not apply to the rents reserved upon leases for

years (s).

Equitable

choses in ac-
Equitable choses in action consist principally of lega-

cies, residuary personal estate of testators, and money in

the funds. But all kinds of property, including, as is

(to) 1 Vern. 396; 1 Rop.Husb.

and Wife, 212.

(n) Co. Litt. 351 b.

(o) Richards v. Richards, 2 Barn.

& Adol. 44^7 ; Gaters v. Madeletj, 6

Mee. & Wcls. 423 ; Hart v. Ste-

phens, 6 Q. B. 937 ; Scarpellini v.

Atcheson, 7 Q. B. SfJK

(p) 1 Rop. Husb. and Wife,

20.3. See Betls v. Kimpton, 2 B.

& Adol. 273.

(<?) Stat. 29 Car. II. c. 3, s. 25,

ante, p. 300.

(r) Stat. 32 Hen. VIII. c. 37,

s. 3.

(s) Prescott v. Boucher, 3 Barn.

& Adol. 849.
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now decided, both freehold estates(<) and chattels real(M),

vested in trustees, who are answerable only to the Court

of" Chancery, are subject to a rule of equity, by which

equitable choses in action are mainly distinguished from

such as are merely legal. This rule is as follows : that

the Court of Chancery will not assist, nor, if the wife

should dissent, will it allow, the husband to recover or

receive any property of his wife recoverable only in that

court, without his settling a due proportion of such pro-

perty on his wife and children (.r). The right of the wife Wife's equity

to such a provision is termed the wife^s equity for a settle- nient.

mentiy). In fixing the proportion to be settled, a prior

settlement will always be taken into account {z). But

where no settlement has previously been made, the pro-

portion required to be settled on the wife is most fre-

quently one-half (a) ; and sometimes the court has gone

so far as to require a settlement of the whole fund (b).

Although the children are usually inserted in the settle-

ment, yet the right is personal to the wife, and may be

waived by her (c) ; nor will it survive to the children in

case of her decease before the court has made its de-

{t) Sturgis V. Champneys, 5 Myl. (a) 1 Rop. Husb. and Wife,

& Cr. 97 ; Wortham v. Pemberton, 260 ; Archer v. Gardiner, 1 C. P.

1 De Gex & S. 644. See, however, Coop. 340.

Sugd. V. & P. 450, 13th ed. (6) Brett v. Greenwell, 3 You. &
{u) Hanson v. Keating, 4 Hare, 1. Coll. 230 ; Gardner v. Marshall, 14

(j:) It was formerly held that Sim. 575 ; Scott v. Spas]iett,Z Mac.

the wife's equity to a settlement & Gord. 599 ; Dunkley v. Dunkley,

did not extend to sums under L. C. 16 Jur. 767 ; 2 De Gex, M.

200/.; Foden v. Finney, 4 Russ. & G. 390 ; Marshall v. Foivler, 16

428; but this distinction is now Beav. 249; Gent v. Harris, 10

abolished; Tn re Cutler, 14 Beav, Hare, 383; Re Welchman, 1 GifF.

220; Re Kincaid, 1 Drew. 326. 31.

(y) 1 Rop.Husb. and Wife, 256 (c) Murray v. Lord Elibank, \3

et seq. Ves. 6. But the wife having once

(2) March v. Head, 3 Atk. 720 ; insisted on her right cannot after-

Lady Elibank v. Montolieu, 5 Ves. wards waive it; Barker v. Lea, 6

737 ; Erskine's trust, 1 Kay & IVIad. 330 ; Whittem v. Sawyer, 1

John. 302. Beav. 593.
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cree (d) ; but if she die after the decree, it will still be

carried into effect for the benefit of the children (e). This

rule of the Court of Chancery is founded on one of the

maxims of equity, that he who would have equity must

do what is equitable {f) ; it cannot, therefore, be en-

forced until the time arrives when the fund becomes

payable to the husband f^). If, however, as most fre-

quently happens, the husband can obtain from the exe-

cutor or trustee of the fund in question payment of it

to himself, without the assistance of the court, he has

a right to do so, and in this case the wife's equity is at

once excluded ; and if the time of payment has arrived,

the executor or trustee may safely pay over the fiind to

the husband, unless the wife shall have already filed

her bill in Chancery to enforce her right to a settle-

ment (A) ; and the receipt of the fund by the husband,

when it has thus become payable, is also an effectual

bar to the wife's right by survivorship (^).

Effect of the If the husband, instead of obtaining payment of the

signment!
""' ^""^' should assign it to a third person {k), or if he

should become bankrupt or insolvent (/), his assignee

will take subject to the wife's equity for a settlement, in

the same manner as if no assignment had been made.

But if the interest to which the wife is entitled consists of

an equitable estate for her life only, an assignee from the

(d) De la Garde v. Lempriere, 6 273 ; Murray v. Lord Elihank, 10

Beav. Si-i, overruling Steinmitz v. Ves. 90.

i/aWiJH, 1 Glyn& Jam. 64' I Baker (i) 1 Rop. Husb. and Wife,

V. Bayldon, 8 Hare, 210. 220 ; Rees v. Keith, 11 Sim. 383;

(c) Groves v. Clarke, 1 Keen, Cuningham v. Antrobus, 16 Sim.

132 ; S. C, Groves v. Perkins, 6 436.

Sim. 584. (A) 1 Rop. Husb. and Wife

(/) 2 P. Wms. 641. 271; Malcom v. Charlesworth, 1

{g) Osborn v. Morgan, 9 Hare, Keen, 73, 74 ; Scott v. Spashett, 3

432. Mac. & Gord. 599 ; Carter v. Tag-

{h) 1 Rop. Husb. and Wife, gart, 5 De Gex & Smale, 49.

(/) 1 Rop. Husb. and Wife, 268.
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husband of such hfe interest for valuable consideration

will be entitled to hold it as against the wife's equity for

a settlement {m) ; although she would be entitled to a

settlement as against his assignees in bankruptcy or

insolvency {n). If the husband should die before the

assignee has got possession of the fund, leaving his wife

surviving, the wife's right by survivorship will prevail

over the title of the assignee, whether in bankruptcy or

insolvency (o), or for valuable consideration (p).

A recent Act of Parliament {q) enables every married New enaci-

woman, with the concurrence of her husband, by deed
[i'o "Vf ^ife.g^^'

to dispose of every future or reversionary interest, reversionary

whether vested or contingent, of such married woman,

or her husband in her right, in any personal estate to

which she shall be entitled under any instrument (ex-

cept her marriage settlement) made after the .31 si De-
cember, 1 857 ; also to release or extinguish any power Release of

in regard to any such personal estate, and also to re- powers.

lease and extinguish her equity to a settlement out of And of equity

her personal estate in possession under any such instru- to a settlement.

ment as aforesaid. But every such disposition must be To be sepa-

separately acknowledged by her in the manner required ^^^^^^
"°''"

by the act for the abolition of fines and recoveries (r).

And nothing therein contained is to extend to any

reversionary interest, to which she shall become entitled

under any instrument by which she shall be restrained

from alienating; or affectino; the same.

(m) Elliott V. Cordell, 5 Mad, 137 ; Ellison v. Elwin, 13 Sim.

149 ; Stanton v. Hall, 2 Russ. & 309 ; Ashby v. Ashhj, 1 Coll. 553 ;

M. 175, 182; Tidd v. Lister, 10 Le Fasseur v. Scratton, 14 Sim.

Hare, 140, 154 ; 3 De Gex, M. & 116.

G.857. (g) Stat. 20 & 21 Vict. c. 57.

{n) Wright V. Morley, 11 Ves. {r) Stat. 3 & 4 Will. IV. c. 74.

17. See Principles of the Law of Real

(o) Pierce v. Thornley, 2 Sim. Property, p. 189, 4th ed. ; 197,5th

167. ed.

(/j) Hutchings v. Smith, 9 Sim.
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Assignment of If tlie wife should be entitled to any chose in action,

sionai-y choses whether legal or equitable, of a reversionary nature, not

in action. within the above-mentioned act, the effect of an assign-

ment by the husband will be different under different

circumstances. The wife, of course, cannot assign, for

by the act of marriage she deprives herself of all power

so to do ; and the husband can only assign to another

Example. the interest to which he may be entitled himself. Suppose

therefore that the wife is entitled, on the death of A., a

person now living, to a sum of stock standing in the

names of trustees, and that her husband should make
an assignment of this reversionary interest to B., a pur-

chaser : the benefit which will accrue to B. by virtue of

this assignment will vary, according as the husband, the

wife, or A., the tenant for life, may happen to die first.

If the husband should die first, B. will lose his purchase

;

for the wife, having survived her husband, will now on

the death of A. be entitled to the stock, which has never

been reduced into the possession of her husband, or of

B., his assignee (a). If A. should die first, B. may then

obtain a transfer of the stock, if the trustees choose to

transfer it to him, and if the wife should not have filed a

bill to enforce her equity to a settlement (t). But if the

trustees should refuse to transfer without the direction of

the Court of Chancery, or if the wife should insist upon

her right, then B. will, as we have seen (w), most pro-

bably obtain only half of the fund for his own benefit,

and will be obliged to settle the other half on the wife

and children. If, however, the wife should die first, then

this chose in action, remaining unreduced into possession,

will, like a legal chose in action, under the same circum-

stances {x), remain part of the wife's personal estate ; and

the husband, on taking out administration to his wife,

will be bound by his previous assignment. B. will ac-

(«) Purdew v. Jackson, 1 Russ. 62.

1 ; Ilonner v. Morton, 3 Russ. 65. («) Ante, p. .315.

{t) Greedy v. Lavender, 13 Beav. (x) Ante, p. 314.
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cordingly in this single event obtain the whole fund,

subject however to the wife's debts, if any. It was once

thought that if an assignment could be obtained from the

tenant for life, of his life interest in a fund circumstanced

as above mentioned, to the married woman entitled to

the reversion, she would be in the same situation as if

the whole fund had been originally held in trust for her

absolutely ; and that after such an assignment, the whole

fund might therefore be transferred to the husband {y).

But it is contrary to the general principle of equity to

allow the rights of parties to be affected by any merger

or extinguishment of interests; and the doctrine in ques-

tion has been overruled {z).

The same principles which apply to the assignment by Release of

a husband of his wife's reversionary interest in a chose li^sband.

in action, apply also to his release, which will be as little

binding on her as his assignment, in case of her being

the survivor (rt). If, however, the reversionary chose in Money charged

action of the wife consist of money charged on real
°" '^^ estate,

estate, the wife's interest can either be released or as-

signed by a deed achnowledged by her, with the con-

currence of her husband, under the provisions of the act

for the abolition of fines and recoveries (&). The con-

trary was decided in a recent case (c), which may now
be considered as overruled {d).

The same principle of the merger of the wife in the Husband's lia-

bility to his

{y) Creerf V. Perry, 14 Sim. 592
;

Property, 189, 4th ed. ; 197,5th wife's debts.

Hall V. Hugonir), 14 Sim. 595

;

ed.

Bkhopp V. Colebrook, V. C. E., 11 (p) Hobby \. Allen, Y. C. Knight

Jur. 793. Bruce, 15 Jur. 835; S. C. nom.

(z) Whittle V. Henning, 11 Beav. Hobby v. Collins, 4 De Gex & S.

222; affirmed, 2 Phil. 731. 289.

(a) Rogers v. Acaster, 14 Beav. (rf) Sugd. Real Property Sta-

445 ; Harley v. Hurley, 10 Hare, tutes, p. 240 ; Briggs v. Cluimher-

325. lain, V. C. Wood, 18 Jur. 5G ; S. C.

(6) Stat. 3 & 4 Will. IV. c. 74. 11 Hare, 69; Tuer v. Turner, 20

See Principles of the Law of Real Beav. 560.
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husband, which gives him such important rights in her

personal estate, renders him also answerable for all the

debts and liabilities of his wife contracted previously to

her marriage (e). But if judgment for any debt be not

recovered during the continuance of the marriage, the

liability ceases, except to the extent of the assets to which

the husband may be entitled as his wife's administra-

tor (/) ; and if the wife survive, she will again become

solely liable. The husband is also bound during the

coverture to supply his wife with necessaries suitable to

her station in life. She is therefore, whilst living with

him, considered as his agent for the purchase of any such

necessary articles with which he may not have supplied

her(y). And even if the articles should not be neces-

saries, yet if the husband be aware of the purchase (A),

or if he recognise it, by allowing his wife to use or wear

the articles bought (i), she will be considered as having

bought them with his authority, and he will consequently

be liable to pay for them.

Fraud on the The burdens with which the husband is thus charge-
husband's ma-

j^|^jg ^^.^ ^|-^g consideration which he pays for his marital
rital rights. .... .

rights in his wife's property. It is therefore a rule of

law, that the husband shall not, previously to the mar-

riage, be defrauded of those rights by his intended

wife (A). Accordingly if the wife, after an engagement

to marry, should assign away any of her property with-

out the knowledge and consent of her intended husband,

such assignment would be void, as a fraud on his marital

rights (Z). And the circumstance of the intended hus-

(e) 2 Roper's Husband and (h) Petty v. Anderson, 3 Bing.

Wife, 73; Palmer v. Wakefield, 3 170.

Beav. 227. («) See Montague v. Benedict, 3

if) Heard v. Stamford, 3 P. Barn. & Cress. G31, 638.

Wms. 409. (A-) Countess of Strathmore v.

{g) 2 Roper's Husband and fiowe*, 1 Ves. jun. 22, 28.

Wife, 110; Seuton v. Benedict, 5 (l) England v. Downs, 2 Beav.

Bing. 28. 522 ; Taylor v. Pugh, 1 Hare, 608.
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fcaud's being ignorant of her possession of the property

in question would be immaterial (w).

The rioht of the husband to the whole of his wife's The husband

personal estate, in the event of her decease in his life-
his^^^.^fe t^di^-

time, may be waived by his giving her authority to dis- P"se of her

pose of such estate, or any part of it by her will ; and by her will,

such a will will be valid and binding on the husband if

he once allow it to be proved (n). But during the wife's

lifetime, and even after her death, until probate of the

will, this authority may be revoked ; and if the husband

should die before the wife, such a will would not be

binding on the wife's next of kin (o).

But at the present day, power to dispose of property Trusts for the

/. 1-1 1
• i -J -J wife's separate

ot any kind may be given to a married woman, inde- ^gg
^

pendently of her husband, by means of a trust for her

separate use, which trust will be enforced in equity (jj).

When personal estate is so given, the wife has the same

powers of ownership as if she were a feme sole ; she may
accordingly dispose of such property without her hus-

band's concurrence, either in her lifetime or by her will (q).

But should she die in his lifetime without having made

any disposition, her husband will become entitled to it
,

either in his marital right (r) or as her administrator (s),

according as the property may be in possession or in

action. A trust for a woman's separate use is properly

and technically created by means of the words " separate

(w) Goddard v. Snow, 1 Russ. (<?) Fettiplace v. Gorges, 1 Ves.

485. jun. 46 ; S. C. 3 Bro. C. C. 8 ; 2

(«) 1 Rop. Husb. and Wife, 169, Rop. Husb. and Wife, 182.

170. (r) Molony v. Kennedy, 10 Sim.

(o) 15 Ves. 156. 254; Tugman \. Hopkins, 4 Man.

(/>) See Principles of the Law & Gran. 384.

of Real Property, 164, 1st ed.
;

{s) Watt v. Watt, 3 Yes. 246,

174, 2nd ed. ; 181, 3rd ed. ; 182, 247; Proudleij w. Fielder, 2 My. &
4th ed.; 190, 5th ed. Keen, 57.

W.P.P. Y
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use." But a oift to a woman for her sole use(0, or a

direction tliat her receipt alone shall be a sufficient dis-

charge (m), will also create a trust for her separate use.

A gift, however, to a woman for her own use (a:), or to

be paid into her proper hands (?/), or even to be paid

into her proper hands for her own proper use and bene-

fit (z), will not be sufficient to exclude the rights of her

husband-

Gifts of income A simple gift of property for a married woman's sepa-

separate use.
''^^6 use is not SO usual as the gift of the income only of

the property during her life or during the joint lives of

herself and her husband (a). A gift of the income of

property to a woman's separate use may be made either

after her marriage, or in contemplation of marriage, or

whilst she is sole ; and the gift may be made either in-

dependently of her present husband, if any, or of any

future husband. When the gift is made to a woman's

separate use, independently of any future husband, the

act of her marriage will confer no interest in the property

on her husband, but she will enjoy, after marriage, the

same interest and power of disposition as she had be-

iiestraint on fore (b). It is, howevcr, more usual, when the income
an icipa ion.

only of property is given to a wife's separate use, to in-

sert a condition that she shall not dispose of the same

in any mode of anticipation. Conditions restraining the

alienation of property are generally invalid, as being con-

trary to the policy of the law. But the courts of equity

have made an exception to this rule in favour of married

women, and having once established a trust for a wo-

(t) V. Li/ne, Younge, 'j()2. (z) DIacklow v. Laws, 2 Hare,

(;/) Lee v. Piieaiix, 3 Bro. C. C. 49.

381. (a) See Appendix B.

(x) Roberts \'. Spicer, 5 Madd. (i) Tullett v. Armstrong, I Beav.

491 ; Kensington v. Dullond, 2 .M\l. 1 ; 4 Myl. & Cr. 390 ; Scarborough

& Keen, 184. v. Jiormun, 1 Beav. 34; 4 Myl. &

(2/) Tijhr V. Lake, 2 Russ. & Cr. 377.

Myl. 183.
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man's separate use, they have permitted such a trust to

be made effectual by depriving the wife herself of the

power of disposition (c). When the income of property

is given to a woman's separate use, without power of an-

ticipation, she is not thereby deprived of the power of

alienation so long as she continues single {d). Previously

to or in contemplation of marriage she may therefore

make such disposition or settlement of such income as

she may think proper. But should she marry without a

settlement, the restraint on alienation will then attach,

and so long as she remains under coverture she will have

no further power than that of receiving the income as it

grows due (e). On her widowhood her power of aliena-

tion will again revive (/), but will cease on her second

marriage without having previously made any disposi-

tion {g), provided the restriction or alienation be not, by

the terms of the gift, confined to her first marriage {h).

The intention to restrain alienation ought always to be

clearly expressed. A direction to pay the income of

property into the hands of a married woman, and not

otherwise (i), or on her personal appearance and re-

ceipt (k), will not be sufficient to restrain her from dis-

posing of her interest, the words being considered as

intended only to exclude the marital claims of her hus-

band. But if an intention can be collected from the

terms of the instrument, not only to exclude the hus-

band's claims, but also to prevent the wife from antici-

pating, such intention will prevail, although it may be

(c) Brandon \, Robinso7i, IS Yes. (/) Barton v. Briscoe, Jacob,

434. 603.

(d) Woodmeston v. Walker, 2 (g) Tulle tt v. Armstrong, ubi

Riiss. & Myl. 197; Brown v. Po- supra.

cock, 2 Russ. & Myl. 210. {Ii) Re Gaffee, 1 Mac. & Gord.

(e) Tulletlv. Armstrong, 1 Beav. 541.

1 ; 4 Myl. & Cr. 390 ; Scarborough (t) Acton v. Wldte, 1 Sim. &
V. i?ormnH, 1 Beav. 34; 4 Myl. & Stu. 429.

Cr. 377. (A) Ross's Trust, 1 Sim. N. S.

196.

y2
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expressed rather in popular than in strictly technical

language (I).

Powers. In addition to trusts for separate use, powers of ap-

pointment may, as we have seen (m), be given to married

women independently of their husbands, by means of

which they may be enabled to dispose of property with-

out their husbands' concurrence (n) ; and any appoint-

ment under a general power may be made by a married

woman in favour of her husband, as well as of any other

person.

Separation.

Covenant to

indemnify
against wife's

debts.

Unhappy differences between husband and wife some-

times end in a separation. Such a state of things is not,

however, encouraged by the law. A clause in a marriage

settlement providing for the event of a separation, has

been considered to be void (o) ; and so has a condition

in a gift of personal estate to a woman living apart from

her husband, that the gift shall cease in case she should

cohabit with him(p). It is however clear, that a deed

making provision for an immediate separation between

husband and wife is not void for illegality (g'), and any

infringement of the covenants contained in it will be re-

strained by the injunction of the Court of Chancery (r).

One of the usual provisions of a deed of separation is, a

covenant on the part of some friend of the wife's to in-

demnify the husband against any debts she may incur

(l) Brown v. Bamford, 1 Phil.

620 ; Moore v. Moore, 1 Coll. 54 ;

Harrop v. Howard, 3 Hare, 624;

Harnett v. Macdougall, 8 Beav;^

187 ; Field v. Evans, 15 Sim. 375
;

Baker v. Bradley, 7 De Gex, M. &
G. 597.

(to) Ante, p. 221-.

(«) See Aj)pendix B.

(o) Cocksedge v. Cocksedge, 14

Sim. 244; Cartwright v. Cartwright,

3 De Gex, M. & G. 982 ; H. v. W,
3 Kay & J. 382. See also Hiiidley

V. Marquis of IVesimeath, 6 Barn. &
Cres. 200.

{p) Wren v. Bradley, 2 De Gex
& S. 49.

((/) Jones V. H'aite, 4 Man. &
Gr. 1104.

(r) Sanders wRodway, 16 Beav.

207.
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whilst living apart. Such a covenant is a valuable con-

sideration for any settlement w^hich the husband may
make for the benefit of his wife, and places such settle-

ment on the same footing as any other alienation made

for valuable consideration (s). But if there be no such

covenant, nor any other valuable consideration (t), a set-

tlement made by a husband on separating from his wife,

stands in the same position as any other voluntary

deed(w); and, though binding on himself, may not be

binding on his creditors (x). The circumstance of volun-

tary separation gives to the wife no further power of dis-

position over property than she possessed whilst living

with her husband (?/). Accordingly she will not, should

she survive her husband, be bound by any disposition of

her personal estate made on the separation, Avhich her

husband would have been unable to make, without her

concurrence, had no separation taken place (z). If after

separation the parties become reconciled (a) or if a res-

titution of conjugal rights be decreed by the Court

for Divorce and Matrimonial Causes (b), the provisions

of the deed of separation will thenceforth become in-

operative.

In the event of separation, the custody of the infant Custody of in-

children belongs by law to the father as the natural
f^n^ '^'^'Id'-e"-

guardian (c). And it has been decided that he is in-

(s) Stephens \. Olive, 2 Bro. C.C. Col. 28.

90; JVorrallv. Jacob, 2Meny. 256, (a) Bateman v. Ross, 1 Dow,

269. 235, 245 ; Lord St. John v. Lady

(t) See Wilson v. Wilson, 14 St. John, 11 Ves. 537; Wilson v.

Sim. 405 ; 1 H. of L. Cas. 538. ' Wilson, 15 Sim. 487, 500 ; 1 H. of

(m) See ante, pp. 244, 215. L. Cas. 538. See, however, Hulme

{x) Fitzer v. Fitzer, 2 Atk. 511 ; v. Chitty, 9 Beav. 437.

Cloiigh V. Lambert, 10 Sim. 174. (b) Fletcher v. Fletcher, 2 Cox,

(y) Lord St. John v. Ladij St. 99 ; Stat. 20 & 21 Vict. c. 85.

John, 11 Ves. 531. (c) Co. Litt. 88 b, n. (12) ; Rex

(z) Stamper v. Barker, 5 Matkl. v. Sherrington, 3 Barn. & Adol.

157; Slatler v. Slatter, 1 Yo. & 714.
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competent to relinr|uisli a duty thrown upon him by the

law, and that, therefore, a covenant on his part to give

up the children to the care of their mother, is illegal (d).

If, however, the conduct of the father should be such

that the children would be exposed to cruelty or gross

corruption of morals from being left in his custody, the

law will deprive him of a charge for which he has shown

himself totally unfit (<?). And by a recent act of par-

liament (y), power is given to the judges of the Court

of Chancery (</), upon the petition of the mother of any

infant, being in the sole custody of the father, pr of any

person by his authority, or of any guardian after the

death of the father, to make order for the access of the

petitioner to such infant, at such time and subject to

such regulations as shall be deemed convenient and just;

and if such infant shall be w ithin the age of seven years,

to make order that such infant shall be delivered to and

remain in the custody of the petitioner until attaining

such age, subject to such regulations as shall be deemed

convenient and just. If adultery has been established

against the mother, no order can be made in her favour

under this act (A).

Court for Di-

vorce and Ma-
trimonial

Causes.

The jurisdiction anciently possessed by the ecclesias-

tical courts over matrimonial causes has been recently

transferred to a new court, called the Court for Divorce

and Matrimonial Causes, which has been established

since the eleventh of January, 1858 (^). Instead of the

ancient decree for a divorce a mensa et thoro, a decree

(d) Lord Si. John v. Lady St.

John, 11 Ves. 531; Favsittart v.

Vansittart, 4 Kay & J. 62 ; 2 De
Gex & Jones, 249 ; Hope v. Hope,

22 Beav. 351 ; 3 Jur. N. S. 454,

Lords Just. ; U'abond v. JFalrond,

IJohn. 18.

(e) Cruise v. Hunter, 2 Bro. C. C.

499 ; fVellesley v. Duke of Beaufort,

2 Russ. 1 ; Rex v. Greenhill, 4 Adol.

& Ell. 624.

(/) Stat. 2 & 3 Vict. c. 54; Ex

parte Bartlett, 2 Coll. 661.

ig) In re Taylor, 10 Sim. 291.

{h) Sect. 4.

{i) Stat. 20 & 21 Vict. c. 8.3,

amended by stats. 21 & 22 Vict. c.

108; 22& 23 Vict. c. 61.
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for a judicial separation has been substituted, which has

the same force and consequences (A). The very doubtful Dissolution of

benefit formerly enjoyed only by the richer classes of
^^^'""^g^-

obtaining by act of parliament a dissolution of the mar-

riage with liberty to marry again, is now extended to all

persons by petition to the court (/). A beneficial pro- protection of

vision has however been inserted empowerino- a woman, ^'^f
deserted

' ^ "y 'i6r hus-
who has been deserted by her husband, to apply to a band.

magistrate or to the court or the judge ordinary thereof,

for an order to protect any money or property she may
acquire by her own lawful industry, and property which

she may become possessed of after such desertion,

against her husband or his creditors ; and in such case

her earnings and her property, wdietherheld beneficially,

or as executrix, administratrix or trustee, and whether

in possession or reversion, will belong to herself as if

she were a feme so\e(m). In every case of a decree

either for judicial separation or for the dissolution of

the marriage the court has power to order the husband

to secure to the wife for her life a separate maintenance

under the name of alimony (w). And in every case of Alimony.

a judicial separation the wife is, from the date of the Judicial sepa-

sentence and whilst separated, to be considered as a

feme sole with respect to her property, whether held Wife a feme

beneficially or as executrix, administratrix or trustee, ^° ^*

and also for the purposes of contract, and wrongs and

injuries, and suing and being sued in any civil pro-

ceeding ; and her property may be disposed of by her

in all respects as a feme sole, and on her decease the same

will, in case she shall die intestate, go as it would have

gone if her husband had then been dead (o). If, how-

ever, alimony has been ordered to be paid to the wife,

{k) Stat. 20 & 21 Vict. c. 85, 84; Cuoke v. Fuller, 26 Beav. 99.

s. 7. (n) Stat. 20 & 21 Vict. c. 85, ss.

(I) Sects. 27, 57. 24, 32.

(?n) Stat. 20 & 21 Vict. c. S5, s. (o) Stat. 20 & 21 Vict. c. 85, ss.

21 ; 21 & 22 Vict. c. 108, ss. 6, 7, 8, 25, 26 ; 21 & 22 Vict. c. 108, s. 7.

9,10; Re King.sley's Trust, 26 Beav.
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Custody, main-
tenance and
education of

children.

Settlement on
judicial sepa-
ration.

Dissolution of

marriage.

Settled pro-

perty.

and the same sliall not be duly paid by the husband,

he will be liable for necessaries supplied for her use.

But the wife may, during such separation, join with

the husband in the exercise of any joint power given

to herself and him(/?). And if the wife should again

cohabit with her husband, all such property as she may
be entitled to when such cohabitation shall take place,

shall be held to her separate use, subject, however, to

any agreement in writing made between herself and her

husband whilst separate {q). In every case of a suit

for judicial separation or for nullity or dissolution of

marriage, the court or the judge ordinary is empowered,

either before or after its final decree, to make pro-

vision with respect to the custody, maintenance and

education of the children of the marriage, or for placing

the children under the protection of the Court of Chan-

cery (r). Whenever the court shall pronounce a sen-

tence of divorce or judicial separation for adultery of

the w^ife, it has power to order a settlement to be made
of her property, whether in possession or reversion, for

the benefit of the innocent party and the children of

the marriage, or either or any of them {s). And after

a decree of nullity or dissolution of marriage, the couit

may inquire into the existence of antenuptial or post-

nuptial settlements made on the parties whose marriage

is the subject of the decree, and may make such order

with reference to the application of the whole or a por-

tion of the property settled either for the benefit of the

children of the marriage or of their respective parents,

as to the court shall seem fit {t).

Comparison of A comparison of the laws of husband and wife relating

{p) Stat. 20 & 21 Vict. c. 85, s. («) Stat. 20 & 21 Vict. c. 85, s.

26. 45.

{q) Sect. 25. (/) Stat. 22 & 23 Vict. c. 61,

(r) Stat. 20 & 21 Vict. c. 85, s. s. 5.

3-5; 22 & 23 Vict. c. 61, s, 4.
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to real estate, with those which affect personal property, the law of hus-

will show a great discrepancy between them. Histo- ag"o ^eal TncT

rically, no doubt, this discrepancy is easily accounted »« '» personal

for ; but practically, as things now exist, it is not so easy

to give a satisfactory reason for the difference. Since

the intended amendment of the law relating to dower,

the wife's rights in her husband's real estate have, for

the satisfaction of conveyancers, been reduced to as low

a level as her rights in his personalty. But the hus-

band's rights in his wife's property still materially vary,

according as it may happen to be invested in real or in

personal estate. If it consist of real estate, he has only

a life interest as tenant by the curtesy, provided he has

issue by his wife born alive, who might by possibility

inherit as her heir (m). If it be personal estate, he has a

right to appropriate to himself all that he can lay hands

on. Again, the real estate of the wife is guarded from

alienation by the most careful provisions. Formerly the

fictitious and cumbersome machinery of a, fine was requi-

site ; and now every conveyance of her real estate must

be not only signed by her, but also acknowledged by her

before commissioners, apart from her husband, as her

own act and deed (x). Recently the same principle has

been applied to the release of her equity to a settlement,

and to the assignment of her reversionary interests (g).

But, in all cases not within the act for these purposes,

the assignment of her personal estate, if made at all, can

only be made by her husband; and her concurrence or

objection is quite immaterial. When personal estate

consists of mere moveable articles, the nature of the

property no doubt affords a sufficient reason for the

(u) See Principles of the Law ed. ; 188, 3rd ed. ; 189, 4th ed.

;

of Real Property, 167, 1st ed.; 197, 5th ed.

177, 2nd ed. ; 184,3rd ed. ; 185, (?/) Stat. 20 & 21 Vict. c. 57.

4th ed.; 193, 5th ed. J.de, p. 317.

(.r) md. 171, 1st ed. ; 181,2nd
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difference between the laws which dispose of it, and

those which regulate estates in fixed and immoveable

landed property. But when personalty assumes the

form of such solid investments as mortgages or consols,

when it becomes like land disposable by deed rather

than by delivery, the laws which affect it should rather

depend on its present nature than on its past history.

It seems hardly fair that a married woman should have

no voice in the disposition of property of this kind

Acknowledg- belonging to herself. At the same time, the present
ment by wife r i

•
i i i i

on conveyance System oi takmg her acknowledgment on a conveyance
of real estate, ^f }^gj. y^^i estate is often found to be a burdensome

expense without any practical benefit. For if a husband

can persuade his wife to sign a deed, he can easily pre-

vail on her to make an acknowledgment before two

commissioners, notwithstanding that during the two

minutes which the transaction lasts she may remain
" separate and apart" from him. If, whenever the wife's

property of any kind should be alienated by deed, her

signature were necessary, but her separate examination

were dispensed with, the law both of personal and real

estate would perhaps be improved. The Court of Chan-

cery, by the establishment of trusts for separate use, and

by giving the wife an equity to a settlement of part of

her personal property when claimed through the medium
of that court, has done much to mitigate the simple

rigour of the common law. Trusts for separate use are

now, after much wavering, firmly settled, it is to be

hoped, into a system according both with the interests

of the community and the general principles of the law.

Such trusts, however, generally require to be established

by deed or will, and are very seldom implied. And the

wife cannot assert her equity to a settlement without

taking the serious step of making an application to the

Court of Chancery. The theory of that court certainly

is, that its assistance is free and open to everybody, and
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that those who neglect to avail themselves of its aid

suffer by their own fault. Experience, however, is too

apt to suggest that the remedy may sometimes prove

worse than the disease.



( 332 )

PAUT V.

OF TITLE.

The title to personal estate varies according as it may
consist of money or negotiable securities, or of ordinary

choses in possession, or of choses in action.

Money and ne- And first, with regard to money or negotiable secu-

ndes.
^ ^^'^"'

^'ities, no title at all is required to be shown by the payer

in any honafide transaction. Thus, if a sovereign or a

bank note be offered in payment of a debt, it is no part

of the duty of the creditor, under ordinary circumstances,

to ask the debtor how he came by it. The reason of this

rule is founded on the currency of the articles in question,

and on the great inconvenience to trade and commerce

which would ensue if the rule were otherwise (a). And
the rule applies to all negotiable securities, that is, to all

instruments the delivery of which passes the legal right

to the property secured by them. Promissory notes and

bills of exchange payable to bearer, or payable to ordei',

and indorsed in blank, are accordingly within the rule {h).

But if there be any mala fides on the part of the person

receiving any money or negotiable security, or such gross

negligence as may amount in itself to evidence of mala

fi.des, the true owner may recover such property, provided

Delivery order, its identity can be ascertained (c). A delivery order does

(a) Miller v. Race, 1 Burr. 452
; (c) Clarke v. Shee, Cowp. 19"

;

1 Smith's Leading Cas. 2.50, Foster v. Pearson, 1 C. M. & R.

(A) Grant v. Vaughan, .3 Rurr. 819; S. C. 5 Tyrvv. 2
")5 ; Goodman

L516; Peacock v. Rhodes, 2 Doug. v. Harvey, 4 Ad. & Ell. 870.

333 ; see ante, p. 77.
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not of itself pass the property in the goods mentioned

in it; it is therefore not a negotiable security within

the rule above mentioned ; and the transferee is accord-

ingly bound to inquire into the title of the trans-

feror (d).

With regard to ordinary choses in possession, a valid Saleof dinttds

title to them is generally obtained by a purchase in an overt.

open market, or market overt, although no property may
have been possessed by the vendor (e). And every shop

in the city of London, where goods are openly sold, is

considered as a market overt within this rule, for such

things as by the trade of the owner are put there for

sale (/). But the shops at the west end of the town

do not appear to possess this privilege. If the sale is

not made in market overt, the purchaser, though he

purchase bona fide, acquires no further property in the

article sold than was possessed by the vendor {g).

And formerly, if a writ of execution should have been

actually in the hands of the sheriff on a judgment

against the vendor, the goods, if not sold in market

overt, were subject, in the hands of the purchaser, to

the sheriff's right to seize, in the same manner as if

they had remained in the hands of the vendor (A).

But a recent enactment now protects a purchaser bona

fide for valuable consideration, without notice of any

writ (z). So if the goods have been stolen, a bonti fide Stolen goods.

purchaser, who has not bought them in market overt,

will be bound to restore them to the true owner (A);

whereas, a sale in market overt would have given the

{d) Kingsford V. Merry, \ H. & Mee. & W. 603.

N. 503. {h) Samuel v. Buke, 3 Mee. &
{e) 2 Black. Com. 449. W. 622. See ante, p. 48.

(/) The case of Market Overt, 5 (i) Stat. 19 & 20 Vict. c. 97, s.

Rep. 83 b; Lyotis v. De Pass, 11 1, ante, p. 48, not retrospective,

Ad. & Ell. 326. Williams v. Smith, 2 H. & N. 443.

(g) Peer v. Humphrey, 2 Ad. & (k) White v. Spetligue, 13 Mee.
El. 405; White v. Spettigue, 13 & W. G03.
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purchaser a valid title. There is one case, however, in

which even a sale in market overt will not protect a

purchaser, namely, the case of the goods having been

stolen, and the true owner prosecuting the thief and

obtaining his conviction. In this case the property

in the goods, wherever they may be, vests, on the con-

viction, in the true owner (Z); and the only exception

allowed is, where the article stolen is some valuable

security, which shall have been paid or discharged

bona fide by the person liable, or, being a negotiable

instrument, shall have been bona fide transferred or

delivered for a just and valuable consideration, with-

out any notice, and without any reasonable cause to

suspect that the same had been obtained by any felony

or misdemeanor {m). If a person suffer the loss of his

goods by theft, he cannot by any civil action recover

them from the felon («). To do this, he is bound to

suffer the further loss of time or money incurred in a

prosecution. If he should succeed in obtaining a con-

viction, he is then rewarded for his good fortune by a

restitution of his property, whether in the hands of the

felon himself, or of any innocent purchaser who may
have chanced to buy them, although in open market.

Such is the application made by the law of the righteous

principle of restitution.

Horses. With regard to horses, a sale in market overt will not

confer on the purchaser any further title than is pos-

sessed by the vendor, unless the sale be made according

to the directions of certain statutes (o); and even then

the true owner may at any time within six months after

his horse has been stolen, recover his property on tender

(/) Scallergood v. Sylvester, 15 Cress. 551, 56i; 2 Wms. Saund.

Q. B. 506. 47 b, n. (p).

(m) Stat. 7 & 8 Geo. IV. c. 29, (o) Stats. 2 & 3 P. & M. c. 7;

s. 57. 31 Eliz. c. 12 ; 2 Black. Com. 450.

(«) Stune V. Marsh, 6 B.irn. &
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to the person in possession of the price he hon ci Jide pQ.id

for it{p).

A factor or agent in the possession of goods could not Factors and

by the common law give any further title to the goods

than he was authorized to do by his principal, either

expressly or by implication arising from the usual course

of his employment (q). And when one man is appointed Power of attor-

the agent of another for any particular purpose by power ^^^'

of attorney, his authority must still be strictly pursued,

otherwise his principal will not be bound (r). But by

modern acts of parliament a more extended authority

has, for the convenience of commerce, been conferred

on factors and agents (s). The provisions of these acts

are too long to be here inserted ; but their general effect

is to render valid sales and pledges made by factors or

agents, notwithstanding any notice of the fact of their

being merely factors or agents, provided the party deal-

ing with them have no notice that they are acting with-

out authority or jnala fide. The authority of an agent Decease of

acting under a power of attorney determines by the power of attor-

decease of the person giving the power (i). But by a "''y-

recent act, no trustee, executor or administrator making

any payment or doing any act hond fide in pursuance

of any power of attorney, in ignorance of the death

of the person who gave the power, or of his having

done some act to avoid the power, shall be liable for

the money so paid or the act so done (w).

In ancient times the sale of lands was usually accom- Warranty.

panied by a warranty of their title; and some words,

such as the w^ord give in a feoffment, had the effect of an

(p) Stat. 31 Eliz. c. 12, s. 4. it) Bacon's Abridgment, tit.

{q) Pickering \. Busk, 15 East, Authority (E) ; Lepard \. Vernon,

38, 43. 2 Ves. & Bea. 51. Otherwise

{r) Attwoodv.Miumings, 7 Barn. where expressed to be valid not-

& Cress. 278. withstanding death. Kiddill v.

(5) Stats. 4 Geo. IV. c. 83; 6 Farnell, 3 Sma. & GifF. 428.

Geo. IV. c. 94; 5 & G Vict. c. (m) Stat. 22 & 23 Vict. c. 35, s.

39. 26.

New enact-

ment.



336 OF TITLE.

implied warranty, when none was expressed (x). When
warranties fell into disuse, the purchasers of lands ac-

quired a right to covenants for the title, varying in their

stringency according to the nature of the title of the

vendor (y). No warranty however arises from the mere

sale of goods, unless it be expressly given, or implied

from the custom of the trade or the nature of the con-

tract (z). Every affirmation made by the vendor at the

time of sale respecting the goods is an express warranty,

if it appear to have been so intended (a). And if the

vendor state that the goods are his own, this amounts to

a warranty of his title (6) ; but if the contract for sale

be in writing, the warranty must be in writing also (c).

And a warranty made subsequently to the sale is void

for want of consideration ((/). Contracts made in the

course of any trade are always subject to the custom of

that trade ; and if by the custom of the trade a warranty

is implied in any contract, the vendor will be bound by

it, in the same manner as if he had given an express

warranty (e). So the nature of the contract may be

such as to imply a warranty. Thus a contract to furnish

goods for a particular purpose, contains an implied war-

ranty that they are fit for that purpose (/); and a con-

tract to furnish manufactured goods implies a warranty

that they shall be of a merchantable quality (^).

(x) See Principles of the Law Crick, 4 H. & N. 412.

of Real Property, 344, 1st ed.

;

(6) Furniss v. Leicester, Cro.

346, 2nd ed. ; 359, 3rd ed. j 365, Jac. 474 ; Medina v. Stoughton, 1

4th ed.; 376, 5th ed. Salk. 210.

(ij) Ibid.3i%, 1st ed. ; 349, 2nd (c) Pickering v. Dow^^on, 4 Taunt.

ed. ; 362, 3rd ed. ; 368, 4th ed.

;

779.

379,5th ed. {d) Finch, L. 189. See ante, p.

(z) Chanter v. Hopkins, 4 Mee. 67.

& \V. 399; Biirnby v. Bollett, 16 (e) Jones v. Bowden, 4 Taunt
Mee. & W. 644 ; Morley v. Alien- 847.

borough, 3 Exch. Rep. 500. (/) Jones v. Bright, 5 Bing. 533 ;

(a) See Richardson v. Brown, 1 Brown v. Edgington, 2 Man. & Gr,

Bing. 344; Sheppard v. Kain, 5 279.

Barn. & Aid. 240 ; Power v. Bar- {g) Laing v. Fidgeon, 6 Taunt
ham, 4 Ad. & Ell. 473; Carter v. 108.
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If goods and chattels should have come into the pos- Statute of Li-

session of persons having no title to them, such persons
"^'^^^^°"^-

will, in course of time, be quieted in their enjoyment by

virtue of the Statute of Limitations (A). By this statute

all actions of trespass, detinue and replevin for goods or

cattle must be brought M'ithin six years next after the

cause of such action (i); but if the person entitled to Disabilities,

any such action be under age, feme covert, or non compos

mentis, such person shall be at liberty to bring the same

action within six years after the disability is removed (k).

The disabilities of absence beyond seas and imprison-

ment have been abolished by a recent statute (/)•

mitation as to

loses in ac-

Choses in action, whether legal or equitable, differ Statutes of Li-

from choses in possession in this, that the title to them ^
is endangered rather than strengthened by the Statutes tion

of Limitation. This difference arises from the nature of

the property. Goods and chattels may exist without any

owner ; but if there cease to be a person entitled to a

debt, the debt itself ceases to exist. The time within

which actions or suits may be brought for the recovery

of choses in action varies according to the nature of the

security. The law on this subject has been rendered

somewhat difficult by two different acts of parliament (m)

varying from each other, each passed the same session

of parliament, and each intended to amend the law. The
following, however, appear to be the distinctions. If Mortgages,

the chose in action be money secured by any mortgage,
jeeades"'^

*"

judgment (n) or lien, or otherwise charged upon or pay-

able out of any real estate at law or in equity, or any

legacy (o), no action or suit can be brought to recover

(h) Stat. 21 Jac. I. c. 16. (m) Stat. 3 & 4 Will. IV. cc.

(i) Sect. 3. 27, 42.

(k) Sect. 7. (n) Watson v. Birch, 15 Sim.

(0 Stat. 19 & 20 Vict. c. 97, ss. 523.

10, 12. (o) Sheppard v. Duke, 9 Sim.

567.

W.P.P. Z
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tlie same but within twenty years next after a present

right to receive the same shall have accrued to some

person capable of giving a discharge for or release of

the same; \mless in the meantime some part of the prin-

cipal money, or some interest thereon, shall have been

paid, or some acknowledgment of the right thereto shall

have been given in writing signed by the person by whom
the same shall be payable, or his agent {p), to the person

entitled thereto or his agent {q) ; and in such case no

such action or suit shall be brought but within twenty

years after such payment or acknowledgment, or the last

of such payments or acknowledgments, if more than one,

Rent secured was made or given (r). If the chose in action be rent
by indenture, i • j j. r i • j v

and money se-
"^^^ upon an mdcnture 01 demise, or money secured by

cured by bond, bond or Other specialty, or by a recognizance, an action
specialty or re-

, i i i i
• i

• n ^

coo-nizance. must also be brought withm twenty years atter the

cause of such action (i^), or within twenty years after

the removal of any of the disabilities of infancy, cover-
Absence be- ^m-g Qj. lunacy (i). And if any person against whom
yond seas.

.
j •- ' j \

o
there is any such cause of action shall be beyond the

seas at the time of such cause of action accrued, the

person entitled to any such cause of action may bring

the same against him within twenty years after his re-

turn (m). And the absence of a joint debtor beyond

the seas will not prevent time from running in favour of

the others, who may not be beyond the seas ; and the

recovery of judgment against them will not prevent the

creditor from commencing an action against the absent

debtor after his return {x). If any acknowledgment

shall have been made, either by writing signed by the

(/j) Lord St. John v. Boughloii, 9 s. 3.

Sim. 219. (0 Stat. 3 & 4 Will. IV. c. 42,

(q) Blair v. Nugent, 3 Jones & s. 4 ; 19 & 20 Vict. c. 97, s. 10.

Lat. C73, 677. («) Stat. 3 & 4 Will. IV. c. 42,

(;•) Stat. 3 & 4 Will. IV. c. 27, s. 4.

s. 40. (.r) Stat. 19 & 20 Vict. c. 97,

(«) Stat. 3 & 4 Will. IV. c. 42, s. 1 1.
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party liable (?/), or his agent, or by part payment or

part satisfaction on account of any principal or interest

then due, the person entitled may bring his action for

the money remaining unpaid, and so acknowledged to

be due, within twenty years after such acknowledgment,

or within twenty years after any of the above-men-

tioned disabilities shall have ceased, or the party liable

shall have returned from beyond the seas, as the case

may be (z). If the chose in action consist of arrears Arrears of

of dower, neither such arrears nor damages on account '^°wer.

thereof can be recovered or obtained by any action or

suit for a longer period than six years next before the

commencement of such action or suit (a). Arrears of Arrears of rent

rent or of interest in respect of any sum of money mtere&t.

charged upon or payable out of any real estate or in

respect of any legacy, can be recovered only within

six years next after the same shall have become due, or

next after an acknowledgment of the same in writing-

shall have been given to the person entitled thereto, or

his agent, sig^ned by the person by whom the same was

payable, or his agent (b). But if such arrears are secured

to the claimant (c) by indenture of demise (d), or by bond

or other specialty {e), an action of debt or covenant may
be brought for such arrears at any time within twenty

years. And where a mortgagee or other incumbrancer

shall have been in possession of any real estate within

one year next before the action or suit of a subsequent

(2/) See Roddam v. Morleij, 1 De Gery, 7 C. B. 567. See Toft v.

Gex & Jones, 1 ; Moodie v. Bannis- Stevenso7i,5 De Gex, M. & G. 735.

ter, 4 Drew. 432. (c) Hughes v. Kelt//, 3 Dru. &
(z) Stat. 3 & 4 Will. IV. c. 42, Warren, 482.

s. 5 ; Kempe v. Gibbon, 9 Q. B. (d) Paget v. Folei/, 2 New Ca.

609. 679.

(a) Stat. 3 & 4 Will. IV. c. 27, (e) Sims v. Thomas, 12 Ad. &
s. 41. Ell. 536; Hunter v. Nockolds, 1

(i) Stat. 3 & 4 Will. IV. c. 27, Mac. & Gord. 61-0. See Elvy v.

S. 42; Hodges v. Croydon Canal A^orwoo^Z, 5 De Gex & Smale, 240;

Company, 3 Beav. 86; Francis v. Sinclair \ . Jackson, 17 Beav. 405.

Orover, 5 Hare, 39 ; Humfrey v.

z2
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Simple con-

tract debts.

Awards, fines

for copyholds,

&c.

Penalties, &c.

given to the

party grieved.

mortgagee or incumbrancer, the latter may recover the

arrears of interest which may have become due to him

during the whole time that the prior mortgagee or in-

cumbrancer was in possession {f). If the chose in action

consist of a simple contract debt, it must be sued for

within six years next after the cause of action, or within

six years next after the removal of any of the disabiHties

of infancy, coverture or lunacy {g). And no acknow-

ledgment or promise by words only to pay such debt

shall be deemed sufficient evidence of a new or con-

tinuing contract to take the case out of the operation

of the statute, unless such acknowledgment or promise

shall be made in wnuting, signed by the party charge-

able thereby (/<) or his agent (i). Actions of debt upon

any award where the submission is not by specialty,

or for any fine due in respect of any copyhold estates,

or for an escape, or for money levied on any fieri facias,

must also be brought within six years after the cause

of action, with a similar saving in respect of disabilities

to that applicable in the case of actions on indentures

of demise, bonds or other specialties (k). And actions

for penalties, damages or sums of money given to the

party grieved by any statute now or hereafter to be in

force, must be brought within two years after the cause

of such actions, with the like saving in respect of dis-

abilities, unless the time for brino-ino; such action is or

shall be by any statute specially limited (t).

Death of cre-

ditor.
When a cause of action accrues to a person in his

lifetime, the time limited by the Statutes of Limitation

will run on after his decease from the period that the

cause ofaction accrued, and will not be reckoned from the

(/) Stat. 3 & 4 Will. IV. c. 27, s. 13 ; see ante, pp. 70, ?6.

s. 42. {k) Stat. 3 & 4 Will. IV. c. 42,

{g) Stat. 21 Jac. I.e. 16, ss. 3, 7 ; ss. 3, 4 ; see ante, p. 338.

19 & 20 Vict. c. 97, ss. 10, 12. (Z) Stat. 3 & 4 Will. IV. c. 42,

{))) Stat. 9 Geo. IV. c. 14, s. 1. ss. 3, 4.

(j) Stat. 19 & 20 Vict. c. 97,
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time that administration was taken out to his effects {m).

But if the cause of action accrue after the death of the

party, the time hmited by the statute will run only from

the grant of the letters of administration {n). On the Death of

other hand, the death of the debtor and the absence of

any personal representative to his effects, will not pre-

vent the time limited by the statute from continuing to

run on. For if there be once a cause of action, a plain-

tiff that can sue, and a defendant that can be sued in

England, the time limited by the statute will begin to

run, and will not be stopped by the decease of either

party (o). An executor or administrator is not, however, Executor or

bound to plead the Statute of Limitations to any debt not bound to

or demand, but may, if he please, pay the same not- P'^^'' ^^^ ^'^^-

withstanding the time limited by the statute may have

expired (p). But if the estate be administered in the

Court of Chancery, any party to the suit is competent

to take the objection, although the executor may not

have insisted on it (q).

Notwithstanding the period of six years limited for Charge of real

the payment of simple contract debts, the debtor may,
nient^of°debts."

by charging his real estate by his will with the payment

of his debts, prevent the operation of the statute on all

such debts as have not been barred by the statute in

his lifetime (r). Real estate, it will be remembered, was

not formerly liable to the payment of any debts which

were not secured by specialty binding the heirs (s) ; and

(m) 2 Wms. Saund. 63 k. (q) Shewen v. Vanderhorst, 1

(h) Murray v. East India Com- Russ. & M. 347 ; 2 Russ. & M.
patiy, 5 Barn. & Aid. 204 ; Perry 75.

V. Jenkins, 1 Mylne k Cr. 118. (r) Burke v. Jones, 2 Ves. &
(o) Rhodes V. Smethurst, 6 Mee. Beames, 275 ; Hughes v. Wynne,

& Weh. 351; Freakev.Cranefeldt, Turn. & Russ. 307; Crallan v.

3 Mylne & Cr. 499. Oulton, 3 Beav. 1.

(jo) Norton v. Frecker, 1 Atk. («) See Principles of the Law of

526; Ex parte Dewdney, 15 Ves. Real Property, 57, 1st ed. ; 61,

498. See Stahlschmidt v. Lett, 1 2nd ed. ; 64, 3rd & 4th eds. : 68,

Sma. & Giff. 415. 5th ed. ; ante, p. 99.
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the alteration, wliicli in this respect has been made in

the law, affects only such real estates as have not been

charged by the deceased with the payment of his debts.

The creditors therefore in whose favour the charge is

made acquire, as before the alteration, the character of

cestui que trusts ; and in equity they will not be allowed

to lose their debts, because they do not go to law to en-

force payment when they have a trustee to pay them (t).

But after twenty years the charge, if not enforced, will

be barred like any other charge {u). And as personal

estate has always been primarily liable to the payment

of all debts, a trust created by a testator for the pay-

ment of his debts out of his personal estate will not

prevent the operation of the statute {x).

Unclaimed di- When the dividends upon any stock transferable at

the Bank of England have not been claimed for ten

years, such stock, together with the unclaimed divi-

dends, is transferred to the account of the commissioners

for the reduction of the national debt (?/) ; and such

dividends, together with all the future dividends on the

stock, are invested by the commissioners in the pur-

chase of like stock, so as to accumulate (s). And the

governor or deputy governor of the bank for the time

being may order the transfer of such stock and the

payment of the dividends to any person, showing, to his

satisfaction, a right thereto ; but in case such governor

or deputy governor shall not be satisfied of the justice or

legality of the claim, an order for transfer and payment

may be obtained from the Court of Chancery by petition

in a summary way, stating and verifying the claim (a).

(0 Turn. & Russ. 309. (y) Stats. 56 Geo. 1 1 1, c. 60 ; 8

(«) Dundas v. Blake, 11 Ir. Eq. & 9 Vict. c. 62.

Rep. 138 ; Sug. Real Prop. Stat. (*) Stat. 50 Geo. III. c. 00, s. 4.

p. 107. (a) Stat. 56 Geo. Tll.c. 60,s. 5;

{x) Scott V. Jones, 4 CI. & Fin. Ex parte Ram, 3 My. & Craig, 25 ;

382; Freahc v. Crancfddt, 3 My. Hunt v. Peacock, 6 Hare, 361.

& Cr. 499.
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But no such transfer of stock or payment of dividends,

exceeding the sum of 20/., can be made until three

calendar months after the application, nor until notice has

been advertised in one or more newspapers circulating in

London and elsewhere, as the governor and company of

the bank shall think fit; which notice must state the

name, description and condition of the person in whose

name the unclaimed stock or dividends stood when trans-

ferred to the commissioners, and the amount thereof,

and the name of the claimant, and the time at which the

retransfer or payment will be made if no other claimant

shall sooner appear and make out his claim. And when
the stock or dividends are directed to be transferred or

paid by any order of the Court of Chancery, the notice

must also state the purport or effect of such order (b)

;

and any person may at any time before the actual re-

transfer of the stock, or payment of the dividends to any

such claimant, apply to the Court of Chancery by motion

or petition to rescind, alter or vary any order made for

such transfer or payment (c).

When a chose in action, whether legal or equitable, Notice of as-

is transferred from one person to another, notice of the ^1^1™!" acimi.

assignment should be given by the transferee to the

person liable to the action at law or suit in equity, the

right to bring which is the subject of the transfer (^).

Thus if a debt be assigned, notice of the assignment

should be given to the debtor. If the subject of the

assignment be the right to stock standing in the name
of a trustee, notice of the assignment should be given

to such trustee. Until such notice be given, it is evident

that the debtor may innocently pay the debt, or the

trustee transfer the stock to the transferor ; or the trans-

feror may fraudulently transfer his right over again to a

(h) Stat. 8 & 9 Vict. c. 62, s. 2. Cooper, 3 Russ. 1 ; Bright's Trusls,

(c) Sect. 3. 21 Beav. 430.

(<i) Dearie v. Hall, Lovcridge v.
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Inquiry as to

prior assign-

ments.

third person. The transferee, therefore, until he has

given notice to the party hable, has not done all that lies

Bankruptcy of in his power to perfect his title. The chose in action

still remains the apparent property of the transferor, and

in the event of his bankruptcy will pass to his assignees

as property in his order and disposition, with the consent

of the true owner thereof (e) ; and even the assignees

themselves will not be safe unless they give a similar

notice (y). The importance of giving notice suggests

the precaution that every person about to accept an

assignment of a chose in action should inquire of the

person liable to the action or suit, whether he has had

notice of any prior assignment. And if there be two

or more persons liable, inquiry should be made of every

one of them ; for notice by a prior assignee to any

one of them would be equivalent to notice to all {g). It

is also advisable that a written answer should be ob-

tained to every such inquiry, in order that if the assignee

should be misled by a false answer, he may be enabled

to recover damages for the misrepresentation. For it

has been doubted whether the answer to such an inquiry

be not a representation concerning the ability of the in-

tended assignor within the meaning of Lord Tenterden's

Act, which requires that all such representations be made
in writing signed by the party to be charged therewith {h).

The inquiry, however, thus recommended will not of

itself strengthen the title of the assignee, further than

by assuring him that no previous assignment has been

made. In order to obtain a good title, he must himself

give notice to the person or one of the persons liable

to the debt or demand assigned to him. When this has

(e) Ex parte Munro, Buck, 300;

Williams v. Tliorpe, 2 Sim. 257;

Thompson V. Spiers, 13 Sim. 469;

Bartlett v. Bartlett, 1 De Gex &
Jones, 127 ; see ante, p. 50.

(/) Re Barr's Trusts, 4 Kay

& J. 219.

(g) Smith V. Smith, 2 Cr. & M.
231 ; Meux v. Bell, 1 Hare, 73, 87.

(h) Lyde v. Barnard, 1 Mee. &
Wels. 101; Swann v. Phillips, 8

Ad. & El. 457 ; see ante, p. 77.
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been done his title will be secure, and will prevail over

that of any unknown prior assignee who may have

omitted to give such notice (^). If the property con-

sist of money or stock standing in the name of the

accountant-general of the Court of Chancery, or of

securities in his possession (k), an order of the court

should be obtained restraining transfer or payment with-

out notice to the assignee. This order is called a Stop order,

stop order, and will have the same effect as notice of

assignment given to any private debtor (Z). If the pro-

perty be stock standing in the name of a trustee, who
has died without any administration having been taken

out to his effects, a distringas obtained by the assignee Distringas.

to restrain the transfer of the stock will confer on him

the same priority as notice to the trustee would have

done had he been living (m). When the property con-

sists of a policy of assurance, or of shares in a joint-stock

company, notice of the transfer should be given to the

office of the company (n).

The title to personal property sometimes depends upon Title through

deeds, wills or other documents of title of the like nature,
s^^.

' '

and cannot be shown without their production. Thus a

reversionary interest in money in the funds, settled by

deed or will, may be mortgaged and sold again and

again before it becomes an interest in possession. In Abstiact of

these cases the purchaser is entitled to an abstract of

the deeds, wills, &c. which compose the title, in the same

manner as if the subject of the contract had been real

estate ; and the original deeds and the probates or office

(i) Dearie v. Hall, Loveridge v. & Coll. N. C. 486 ; see aiite, p.

Cooper, 1 Russ. 1. 170.

^ (A-) Williams v. Symonds, 9 Beav. {n) Williams v. Thorpe, 2 Sim.

523. 257; Thompson v. Spiers, 13 Sim.

{I) Greening v. Beckford, 5 Sim. 469 ; West v. Reid, 2 Hare, 249 ;

195; Swayne \. Sivayne, 11 Beav. Martin v. Sedgwick, 9 Beav. 333

;

463. Powles V. Page, S C. B. 16.

(w) Etty V, Bridges, 2 Younge
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Covenants for

title.

copies of the wills, must also in like manner be produced

for the verification of the abstract (o). The purchaser

is also entitled either to the possession of the deeds, or,

if this cannot be had, to attested copies of them, and a

covenant for their production, at the expense of the

vendor (/>). And when an assignment of any kind of

personal property is made by deed, it is usual for the

assignor to enter into covenants for the title similar to

those entered into under the like circumstances by the

grantor of real estate {cf).

Title to shares. The vendor of shares in a joint-stock company is

bound merely to give such evidence of the constitution

of the company, as to show that the proposed transfer

will give a valid title to the shares sold ir).

A person may
assign to

himself.

A recent act of parliament provides that any person

shall have power to assign personal property, now by

law assignable, directly to himself and another person

or other persons or corporation, by the like means as he

might assign the same to another (s). Before this act an

assignment by A. to himself and B. vested the whole of

the property in B. The same act renders criminally

punishable the concealment, with intent to defraud, of

any deed or instrument matei'ial to a title or of any in-

cumbrance, or the falsification of any pedigree on which

a title depends {t).

Comparison of

the title to real

and personal

estate.

From what has been said it will appear that the title

to personal property is far more simple than that to real

(o) See Principles of the Law of

Heal Property, 349, 1st ed. ; 351,

2nd ed. ; 3()4, 3rd ed.; 370, 4th

ed. ; 381, 5th ed. ; Ilohson v. Bell,

2 Beav. 17.

(p) Ibid. 354, 356, 1st ed. ; 356,

358, 2nd ed. j 369, 372, 3rd ed. ;

375, 378, 4lh ed. ; 389, 5th ed.

{q) Ibid. 348, 1st ed. ; 349, 2nd

ed. ; 362, 3id ed. ; 368, 4th ed.

;

379, 5th ed.

(r) Curling v. Flight, 2 Phil.

613.

{s) Stat. 22 & 23 Vict, c, 35,

s. 21.

(0 Sect. 24,
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estate. And amongst the plans which have appeared for

the amendment of the law has been one for adapting

the machinery of the funds to the transfer of landed

property. Upon consideration, however, it will perhaps

appear that the greater complexity of the title to lands

arises partly from the nature of the property, and partly

from the more full power of disposition to which lands

are subject. Lands, unlike stock, may be converted

from arable to pasture, may be cut up into roads, canals

or railways, may be sold by the foot for building pur-

poses, may be let upon lease for terms absolute or deter-

minable, may be held for life, or in tail, as well as in

fee, and may be disposed of by contingent remainders,

shifting uses and executory devises, without the interven-

tion of any trustees. Personal property, on the contrary,

cannot be settled without the intervention of trustees in

whom a great degree of personal confidence must neces-

sarily be placed ; but when so settled, the title to it is

sometimes as long and intricate as that to real estate.

If the nature of lands could be altered, or if landowners

Avere willing, in order to save themselves expense, to give

up some of their powers of disposition, the title to real

estate might doubtless be rendered as simple as that to

personal property. To the latter alternative, however,

few, if any, would be inclined to submit. Whilst, there-

fore, much might be done to simplify and improve our

laws of property by an assimilation of the rules of real

and personal estate, where the history of each forms

the only ground of variety, care should be taken to

preserve untouched such distinctions as are founded on

the broad basis of practical ditFerence.
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APPENDIX (A.)

Referred to p. 199.

Form of Letters Patent.

Victoria by the grace of God of the United Kingdom of

Great Britain and Ireland Queen Defender of the Faith to all

to whom these presents shall come greeting Whereas A. B.

of hath by his petition humbly represented unto us

that he is in possession of an invention for which

the petitioner conceives will be of great public utility That

he is the true and first inventor thereof and the same is not

in use by any other person or persons to the best of his

knowledge and belief the petitioner therefore most humbly

prayed that we would be graciously pleased to grant unto

him his executors administrators and assigns our royal letters

patent for the sole use benefit and advantage of his said in-

vention within our United Kingdom of Great Britain and

Ireland the Channel Islands and Isle of Man [Colonies to

BE MENTIONED IF any] for the term of fourteen years pur-

suant to the statutes in that case made and provided [And
WHEREAS the said A. B. hath particularly described and

ascertained the nature of the said invention and in what

manner the same is to be performed by an instrument in

writing under his hand and seal and has caused the same to

be duly filed in :] And we being willing to give

encouragement to all arts and inventions which may be for

the public good are graciously pleased to condescend to the

petitioner's request Know ye therefore that we of our espe-

cial grace certain knowledge and mere motion have given

and granted and by these presents for us our heirs and suc-

cessors do give and grant unto the said A. B. his executors

administrators and assigns our especial licence full power

sole privilege and authority that he the said A. B. his execu-

tors administrators and assigns and every of them by himself
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and themselves or by his or their deputy or dcpiilies servants

or agents or such others as he the said A. B. his executors

administrators or assigns shall at any time agree with and no

others from time to time and at all times hereafter during

the term of years herein expressed shall and lawfully may
make use exercise and vend his said invention within our

United Kingdom of Great Britain and Ireland the Channel

Islands and Isle of Man (a) in such a manner as to him tlie

said A. B. his executors administrators and assigns or any of

them shall in his or their discretion seem meet and that he

the said A, B. his executors administrators and assigns shall

and lawfully may have and enjoy the whole profit benefit

commodity and advantage from time to time coming growing

accruing and arising by reason of the said invention for and

during the term of years herein mentioned to have hold

exercise and enjoy the said licences powers privileges and

advantages hereinbefore granted or mentioned to be granted

unto the said A. B. his executors administrators and assigns

for and during and unto the full end and term of fourteen

years from the day of a.d. next and imme-

diately ensuing according to the statute in such case made and

provided And to the end that he the said A. B. his executors

administrators and assigns and every of them may have and

enjoy the full benefit and the sole use and exercise of the

said invention according to our gracious intention hereinbe-

fore declared We do by these presents for us our heirs and

successors require and strictly command all and every person

and persons bodies politic and corporate and all other our

subjects whatsoever of what estate quality degree name or

condition so ever they be within our United Kingdom of

Great Britain and Ireland the Cliannel Islands and Isle of

Man [Colonies to be mentioned if any] that neither they

nor any of them at any time during the continuance of the

said term of fourteen years hereby granted either directly or

indirectly do make use or put in practice the said invention

or any part of the same so attained unto by the said A. B.

as aforesaid nor in anywise counterfeit imitate or resemble

the same nor shall make or cause to be made any addition

(a) The Colonies should here be mentioned, if any, though it is not so

stated in the printed form annexed to the Act.
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thereunto or subtraction from the same whereby to pretend

himself or themselves the inventor or inventors devisor or

devisors thereof without the consent licence or agreement

of the said A. B. his executors administrators or assigns

in writing under his or their hands and seals first had and

obtained in that behalf upon such pains and penalties as can

or may be justly inflicted on such offenders for their contempt

of this our royal command and further to be answerable to

the said A. B. his executors administrators and assigns ac-

cording to law for his and their damages thereby occasioned

And moreover we do by these presents for us our heirs and

successors will and command all and singular the justices of

the peace mayors sheriffs bailiffs constables headboroughs

and all other officers and ministers whatsoever of us our

heirs and successors for the time being that they or any of

them do not nor shall at any time during the said term hereby

granted in anywise molest trouble or hinder the said A. B,

his executors administrators or assigns or any of them or his

or their deputies servants or agents in or about the due and

lawful use or exercise of the aforesaid invention or anything

relating thereto Provided always and these our letters patent

are and shall be upon this condition that if at any time during

the said term hereby granted it shall be made appear to us

our heirs or successors or any six or more of our or their

Privy Council that this our grant is contrary to law or pre-

judicial or inconvenient to our subjects in general or that the

said invention is not a new invention as to the public use and

exercise thereof or that the said A. B. is not the true and

first inventor thereof within this realm as aforesaid these our

letters patent shall forthwith cease determine and be utterly

void to all intents and purposes anything herein contained to

the contrary thereof in anywise notwithstanding Provided

ALSO and these our letters patent or anything herein contained

shall not extend or be construed to extend to give privilege

unto the said A. B. his executors administrators or assigns

or any of them to use or imitate any invention or work what-

soever which hath heretofore been found out or invented by

any other of our subjects whatsoever and publicly used or

exercised unto whom our like letters patenter privileges have

been already granted for the sole use exercise and benefit
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thereof it being our will and pleasure that the said A. B. his

executors administrators and assigns and all and every other

person and persons to whom like letters patent or privileges

have been already granted as aforesaid shall distinctly use

and practise their several inventions by them invented and

found out according to the true intent and meaning of the

same respective letters patent and of these presents Pro-

vided LIKEWISE nevertheless and these our letters patent are

upon this express condition [that if the said A. B. shall not

particularly describe and ascertain the nature of his said

invention and in what manner the same is to be performed

by an instrument in writing under his hand and seal and cause

the same to be filed in within calendar months

next and immediately after the date of these our letters

patent] [and also if the said instrument in writing filed as

aforesaid does not particularly describe and ascertain the

nature of the said invention and in what manner the same

is to be performed] and also if the said A. B. his executors

administrators or assigns shall not pay or cause to be paid at

the office of our Commissioners of Patents for Inventions the

sums following that is to say the sum of pounds on

or before day of a.d. and the stamp duty

payable in respect of the certificate of such payment and the

sum of pounds on or before the day of

A.D. and the stamp duty payable in respect of the cer-

tificate of such payment (i) And also if the said A. B. his

executors administrators or assigns shall not supply or cause

to be supplied for our service all such articles of the said

invention as he or they shall be required to supply by the

officers or commissioners administering the department of

our service for the use of which the same shall be required

in such manner at such times and at and upon such reason-

able prices and terms as shall be settled for that purpose by

the said officers or commissioners requiring the same that

then and in any of the said cases these our letters patent and

all liberties and advantages whatsoever hereby granted shall

utterly cease determine and become void anything herein-

before contained to the contrary thereof in anywise notwith-

(6) By Stat. 16 ck 17 Vict. c. 5, no fees are now payable, but stamp

duties only. See ante, p. 193.
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Standing Provided that nothing herein contained shall pre-

vent the granting of licences in such manner and for such

consideration as they may by law be granted And lastly

we do by these presents for us our heirs and successors grant

unto the said A. B. his executors administrators and assigns

that these our letters patent or the filing thereof shall be in

and by all things good firm valid sufficient and effectual in

the law according to the true intent and meaning thereof and

shall be taken construed and adjudged in the most favour-

able and beneficial sense for the best advantage of the said

A. B. his executors administrators and assigns as well in all

our Courts of Record as elsewhere and by all and singular

the officers and ministers whatsoever of us our heirs and suc-

cessors in our United Kingdom of Great Britain and Ireland

the Channel Islands and the Isle of Man [Colonies to be

MENTIONED IF any] and amongst all and every the subjects

of us our heirs and successors whatsoever and wheresoever

notwithstanding the not full and certain describing the nature

or quality of the said invention or of the materials thereunto

conducing and belonging In witness whereof we have caused

these our letters to be made patent this day of

A. D. and to be sealed and bear date as of the said

day of A. D. in the year of our

353

W.P.P. A A
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APPENDIX (B,)

Referred to pp. 217, 236, 238, 322, 324.

Marriage Settlement of a Share of a Testator's Residuary

Personal Estate and of Money in the Funds upon the

usual Trusts.

This Indenture made the day of 1860 Between

Recital of in-

tended mar-
riage.

Recital of pos-
session of per-

sonalty under
a will.

Recital of pos-

session of

stock.

Recital of

agreement to

assign person-
alty to trustees-

Charles Catchpole of King Street in the city of London, gen-

tleman of the first part Grace Gurney of Harley Street in

tlie county of Middlesex spinster of the second part and

Henry Hunter of Brixton in the county of Surrey Esquire

John James of Lincoln's Inn in the county of Middlesex

Esquire and Leonard Lambert of Brighton in the county of

Sussex Esquire of the third part Whereas a marriage has

been agreed upon and is intended to be shortly solemnized

between the said Charles Catchpole and Grace Gurney And
WHEREAS under and by virtue of the last will and testament

of John Gurney late of Harley Street aforesaid Esquire de-

ceased which said will bears date on or about the ninth day

of January 1840 and was proved in the Prerogative Court of

the Archbishop of Canterbury (a), on or about the twelfth day

of March 1840 the said Grace Gurney is now entitled to one

equal undivided fourth part or share or some other part or

share of the residuary personal estate of the said testator or

the stocks funds or securities in or upon which the same is

or may be invested And whereas the said Grace Gurney is

possessed of the sum of £5000 £3 per cent, consolidated

bank annuities which said sum was lately standing in her

own name in the books of the governor and company of the

Bank of England And whereas upon the treaty for the said

intended marriage it was agreed that the said Grace Gurney

should assign the said one equal undivided fourth part or

(a) See ante, p. 275.
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share or other part or share to which she is entitled as afore-

said of and in the residuary personal estate of her said late

father unto the said Henry Hunter John James and Leonard

Lambert their executors administrators and assigns upon

and for the trusts intents and purposes hereinafter expressed

and declared of and concerning the same And it was also Recital of

agreed that the said Grace Gurney should transfer the said
t^^'^^sfeTstock

sum of £5000 £3 per cent, consolidated bank annuities of to trustees.

which she is possessed as aforesaid into the names of the said

Henry Hunter John James and Leonard Lambert to be held

by them upon and for the trusts intents and purposes herein-

after expressed and declared of and concerning the same

And whereas the said sum of £5000 £3 per cent, consoli- Recital of

dated bank annuities hath been accordingly transferred by ^'i"f^^'^°

the said Grace Gurney out of her name into the names of ingly.

the said Henry Hunter John James and Leonard Lambert

and the same is now standing in their names in the books of

the governor and company of the Bank of England as they

the said Henry Hunter John James and Leonard Lambert do

hereby admit and acknowledge Now this Indenture wit- Testatum.

NESSETH that in pursuance of the said agreement in this be-

half and in consideration of the said intended marriage she

the said Grace Gurney with the consent and approbation of

the said Charles Catchpole testified by his being a party to

and executing these presents Hath granted bargained sold Assignment,

assigned and transferred and by these presents Doth grant

bargain sell assign and transfer unto the said Henry Hunter

John James and Leonard Lambert their executors adminis-

trators and assigns All that the one equal undivided fourth Parcels, share

1 1 1 f 1 I
• 1 /-I of residue.

part or share or other part or share ot her the said Orace

Gurney under the hereinbefore mentioned will of her said

late father John Gurney of and in the residuary personal

estate of her said late father and of and in the stocks funds

and securities in or upon which the same now is or shall or

may at any time or times hereafter be invested and of and in

the dividends interest and annual produce thereof And all And all the

the right title claim and demand whatsoever at law and in ^^S^^> &*=•

equity of her the said Grace Gurney in and to the said one

equal undivided fourth part or share or other part or share

hereby assigned To have hold receive and take the said Habendum.

A a2
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one equal undivided fourth part or share or other part or

share intended to be hereby assigned of and in the residuary

personal estate of the said John Gurney and the investments

and income tiiereof unto ihe said Henry Hunter John James

and Leonard I;ambert their executors administrators and

Trust for lady assigns In trust for the said Grace Gurney her executors
ti luainage.

administrators and assigns until the solemnization of the said

intended marriage and from and immediately after the solem-

nization tiiereof Upon and for the trusts intents and purposes

and with under and subject to the powers provisos agree-

ments and declarations hereinafter expressed and declared of

Power of at- and concerning the same And the said Charles Catchpool
torney.

^^^ Grace Gurney do and each of them doth hereby irrevo-

cably nominate and appoint the said Henry Hunter John

James and Leonard Lambert and the survivors and survivor

of them his executors administrators and assigns to be the

true and lawful attornies and attorney of them the siid Charles

Catchpool and Grace Gurney and each of them (6) in their

his or her names or name to ask recover and receive from the

executors of the will of the said Jolin Gurney and all and

every persons and person liable to pay or transfer the same

the said one equal undivided fourth part or share hereby

assigned and to give effectual discharges for the same and on

non-payment or non-transfer thereof or of any part thereof to

commence carry on and prosecute any action or actions suit

or suits or otlier proceedings whatsoever for obtaining pay-

ment or transfer thereof And also for all or any of the said

purposes from time to time to substitute or appoint any attor-

ney or attornies under them or him And generally to do and

execute all sucli other matters and things in the premises as

shall be necessary they the said Charles Catchpole and Grace

Gurney hereby agreeing to allow and confirm whatsoever the

said Henry Hunter John James and Leonard Lambert or the

survivors or survivor of them his executors administrators or

assigns shall lawfully do or cause to be done in the premises

Trust of stock, by.virtue hereof And it is hereby agreed and declared by

and between the said parties hereto that they the said Henry

Hunter John James and Leonard Lambert their executors

(ft) Thispowerof attorney is not in action which are assigned are

absolutely necessary, as the choses equitable only; see ante, p. 109.
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administrators and assigns shall stand possessed of and inte-

rested in the said sum of £5,000 £3 per cent, consolidated

bank annuities so transferred into their names as aforesaid

In trust for the said Grace Gurney her executors adminis- Trust for in-

» .. 1
•

,.-i ii 1
• ,.• p ^\ • 1 • tended wife till

trators and assigns until the solemnization ot the said in-
marriao-e

tended marriage And from and immediately after the solem-

nization thereof Upon and for the trusts intents and purposes

and with under and subject to the powers provisos agreements

and declarations hereinafter expressed and contained of and

concerning the same And it is hereby agreed and declared Trust of share

by and between the said parties hereto that from and after
of pe''so"a'ty

•'

. .

'^
.

. _
and or stock

the solemnization of the said intended marriage the said after marriage.

Henry Hunter John James and Leonard Lambert their exe-

cutors administrators and assigns shall stand possessed of and

interested in the said one equal fourth part or share or other

part or share hereinbefore assigned of and in the residuary

personal estate of the said John Gurney and the investments

thereof and the said sum of .£5000 £3 per cent, consolidated,

bank annuities Upon Trust that the said trustees or the Trust to con-

trustees or trustee for the time being of these presents do ^""s o'" ^^^y
°

_

' investments.
and shall either continue the same respectively in their re-

spective actual states of investment or do and shall lay out

and invest the same in any of the parliamentary stocks or

public funds of Great Britain or at interest upon government

or real securities in England or Wales but not in stock of the

Bank of England or Ireland, or in East India stock, or on

real securities in Ireland (c) and do and shall from time to

time altar and vary the said stocks funds and securities for

or into others of a like nature as often as the said trustees or

trustee shall think fit Provided that every such investment With consent,

alteration and variation be made with the consent of tiie said

Charles Catchpole and Grace Gurney during their joint lives

and after the decease of either of them with the consent of the

survivor of them (rf) and after the decease of such survivor

at the discretion of the said trustees or trustee for the time

being of these presents And it is hereby agreed and declared Declaration ot

by and between the said parties hereto that after the solem- ''""^' of in-

vest 111e 11 1s>

nization of the said intended marriage the said trustees or

(c) See ajite, pp. 233, 235. (d) See ante, p. 235.
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Trust for sepa-

rate use of in-

tended wife

for life.

After decease

of intended

wife, trust for

intended hus-

band for life.

After decease

of survivor,

trustee for tlic time being of these presents sliall stand pos-

sessec] of and interested in the said sliare of the residuary

personal estate of the said John Gurney and the investments

thereof and the said sum of £5000 £3 per cent, consolidated

bank annuities and the stocks funds and securities in or upon

which the same may be invested and the dividends interest

and annual produce thereof Upon and for the trusts intents

and purposes and under and subject to the powers provisos

agreements and declarations hereinafter expressed and de-

clared of and concerning the same that is to say Upon trust

that they the said trustees or trustee for the time being of

these presents do and shall during the life of the said Grace

Gurney pay tlie interest dividends and annual produce thereof

unto such person or persons as the said Grace Gurney shall

from time to time notwithstanding her said intended or any

future coverture a))point by any writing under her hand but not

by any mode of anticipation and in default of such appoint-

ment into her own hands for her sole and separate use (e)

exclusive of the said Charles Catchpole and of any future

husband but so that she shall not dispose thereof in any mode

of anticipation And the receipts in writing of the said Grace

Gurney or of such person or persons as she shall appoint to

receive the said dividends interest and annual produce in

manner aforesaid but not in any mode of anticipation shall

notwithstanding her said intended or any future coverture be

effectual discharges for the same And from and immediately

after the decease of the said Grace Gurney Upon trust that

the said trustees or trustee for the time being of these

presents do and shall pay the dividends interest and annual

produce of the said trust monies stocks funds and securities

unto or permit the same to be received by the said Charles

Catchpole and his assigns for and during the term of his

natural life And from and immediately after the decease of

the survivor of them the said Charles Catchpole and Grace

Gurney the said trustees or trustee for the time being of these

presents shall stand and be possessed of and interested in the

said trust monies stocks funds and securities and the dividends

interest and annual produce thereof In trust for all and

(f ) See autc, p. 322.
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every or such one or more exclusively of the others or other trust for

of the children or child of the said intended marriage with ?^^''i''Tr
'^^ '"",

° tended husband
such provision for their respective maintenance and if more and wife shall

than one in such shares and proportions and subject to such J°"^"y appon't*

limitations and conditions over in favour of any others or other

of the said children and in such manner {f) as the said

Charles Catchpole and Grace Gurney by any deed or deeds

instrument or instruments in writing with or without power of

revocation and new appointment to be by them sealed and

delivered in the presence of and to be attested by two or

more credible witnesses shall jointly direct or appoint And In default, as

in default of such joint direction or appointment and so far
survivor shall.... ... appoint by

as any such joint direction or appointment if incomplete shall deed or will.

not extend as the survivor of them the said Charles Catchpole

and Grace Gurney by any deed or deeds instrument or in-

struments in writing with or without power of revocation and

new appointment to be by him or her respectively sealed and

delivered in the presence of and to be attested by two or

more credible witnesses, or by his or her last will or any

codicil or testamentary writing to be by him or her respec-

tively duly executed (and as to the said Grace Gurney not-

withstanding any future coverture) shall direct or appoint

And in default of such direction or appointment and so far In default of

, T . . -r- 1 I 11 appointment,
as any such direction or appointment it incomplete shall not

extend In trust for all and every the children or child of trust for chil-

1 • 1 • 1 1 • II- 1 11 dren equally,
the said mtendea marriage who being a son or sons shall sons at twenty-

attain the age of twenty-one years or being a daughter or one years,

daughters shall attain that age or marry under that age with twentv-one or

the consent of her or their parent or parents guardian or marriage with

guardians for the time being and to be divided between or

amongst the said children if inore than one in equal shares as

tenants in common and if there shall be but one such child

who being a son shall live to attain the age of twenty-one

years or being a daughter shall live to attain that age or marry

under that age with such consent as aforesaid then the whole

shall be in trust for that one or only child But no child Hotchpot

taking any part of the said trust monies stocks funds and '^
'^"^

securities under any appointment to be made in exercise of

(/) See ante, pp. 224, 225.
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If no child

sliall become
entitled.

If intended
husband shall

die first.

Trust for in-

tended wife

absolutely.

If intended
wife shall die

first.

Upon such
trusts as in-

tended wife

shall by will

appoint.

In default of

appointment.

Trust for next
of kin of in-

tended wife.

Maintenance
and education

clause.

any of the aforesaid powers sliiiil be entitled to any share of

the unappointed part of tlie said trust monies stocks funds

and securities without bringing his or her appointed share

into hotchpot and accounting for the same accordingly (g)

And if there shall be no child or children of the said intended

marriage who shall become entitled to the said trust monies

stocks funds and securities under the trusts hereinbefore

declared then the said trustees or trustee for the time being

shall stand possessed of the said trust monies stocks funds

and securities or so much thereof as shall not have been dis-

posed of under the powers and authorities herein contained,

and the dividends interest and annual produce thereof (sub-

ject nevertheless to the trusts hereinbefore declared) Upon
and for the trusts intents and purposes hereinafter expressed

and declared of and concerning the same that is to say If the

said Charles Catchpole shall depart this life in the lifetime of

the said Grace Gurney In trust for the said Grace Gurney

her executors administrators and assigns for her own benefit

But IP the said Grace Gurney shall depart this life in the

lifetime of the said Charles Catchpole then after the decease

of the said Charles Catchpole and such failure of children as

aforesaid upon and for such trusts intents and purposes and

in such manner as the said Grace Gurney by her last will or

any codicil or testamentary writing to be by her duly exe-

cuted notwithstanding her said intended coverture shall direct

or appoint (h) And in default of such direction or appoint-

ment and so far as any such direction or appointment if in-

complete shall not extend In trust for the person or per-

sons who under the statutes made for the distribution of the

estates of intestates would at the decease of the said Grace

Gurney be entitled to her personal estate in case she had

died possessed of the same intestate and without having been

married and to be divided between or amongst the same

persons if more than one in the shares in which the same

would under the same statutes be divided between or amongst

them Provided alavays and it is hereby agreed and declared

by and between the said parties hereto that after the

decease of the said Charles Catchpole and Grace Gurney

{g) See aute, p. 225. (h) See ante, p. 222.
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and whilst any child or children of the said intended mar-

riage being a son or sons shall be under the age of twenty-

one years or being a daughter or daughters shall be under that

age and unmarried the said trustees or trustee for the time

being of these presents do and shall apply the whole or such

part as the said trustees or trustee for the time being shall

think fit of the dividends interest and annual produce of the

expectant or presumptive share of each such child in the said

trust monies stocks funds and securities for or towards his or

her maintenance and education or otherwise for his or her

benefit and that the said trustees or trustee for the time

being may either themselves or himself so apply the same or

may pay the same to the guardian or guardians of such child

for the purpose aforesaid without seeing to the application

thereof(i) And do and shall lay out and invest the surplus Accumulation

if any of the said interest dividends and annual produce in
^^^^^s^-

the names or name of the said trustees or trustee for the time

being in any of the stocks funds or securities hereinbefore

mentioned to be from time to time altered and varied for or

into any other stocks funds and securities of a like nature as

often as the said trustees or trustee shall think fit so that the

same may accumulate by way of compound interest and the

accumulations to be so made shall be added to the fund or

respective funds from which the same shall have proceeded

and be subject to the same trusts and provisions in every

respect and so that the dividends interest and annual produce

of each such accumulated fund may be subject to the provision

hereinbefore contained for the maintenance and education at

any subsequent period of minority of the child from whose

expectant or presumptive share the same shall have proceeded

Provided also and it is hereby agreed and declared that it Power of ad-

shall be lawful for the said trustees or trustee for the time ^^ncement.

being of these presents during the joint lives of the said

Charles Catchpole and Grace Gurney with their consent in

writing and after the decease of either of them with the con-

sent in writing of the survivor of them which consent shall be

binding whether the said Grace Gurney shall be covert or

sole and after the decease of such survivor at the discretion

(j) See ante, p. 232.
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Power to in-

vest in the pur-

chase of lands.

Trust for sale

of lands to be

purchased.

of tlie said trustees or trustee for tl)e time being to raise and

apply a sufficient part of the expectant share of any child of

the said intended marriage in the said trust monies stocks

funds and securities for or towards his or her advancement

in the world notwithstanding he or she shall not then have

attained the age of twenty-one years or after he or she may

have attained that age in the lifetime of the said Charles

Catchpole and Grace Gurney or the survivor of them Pro-

vided ALWAYS and is is hereby ageeed and declared by and

between the said parties hereto that it shall be lawful for the

said trustees or trustee for the time being at any time or times

during the lives or life of the said Charles Catchpole and

Grace Gurney or the survivor of them with their his or her

consent and approbation in writing signed with their his or

her hands or hand to convert into money the whole or any

part of the said stocks funds and securities and to lay out the

monies arising thereby in the purchase of any freehold or

copyhold estates in England or Wales of an estate of inhe-

ritance in fee simple in possession free from all incumbrances

except quit rents and copyhold and customary dues and

services (k) to be conveyed or surrendered to the said

trustees or trustee for the time being their or his heirs

and assigns Upon trust nevertheless with the consent

and approbation of the said Charles Catclipole and Grace

Gurney or the survivor of them to be signified by writing

signed with their his or her hands or hand during the life-

time of them or the survivor of them and after the decease

of the survivor of them then at the discretion and of the

proper authority of the said trustees or trustee for the time

being of these presents to sell and dispose of the said estates

which shall have been so purchased as aforesaid either by

public auction or private contract in one lot or in parcels

subject to such special conditions of sale and for such price

or prices as to the said trustees or trustee for the time being

shall seem reasonable with power at any public auction of the

said premises or any of them to buy in the same or any of

them and also to vary or rescind any contract for the sale of the

same or any part thereof and to resell the same in manner

(A-) See a7ite, p. 236.
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aforesaid without responsibility for any loss to be occasioned

tliereby and to convey and assure the said premises which

shall be sold to the purchaser or respective purchasers thereof

or as he she or they respectively shall direct And upon Trust of sale

TRUST to apply the monies arising from such sale after pay- '"""'^^ "'^
.

' ^ •' ° ^ •' same as monies
ment of the costs charges and expenses attending the same laid out.

Upon and for such and the same trusts intents and purposes

as the monies so raised and laid out in the purchase of such

estates were subject to before such purchase was made or

would have been subject to if the same had not been laid out

therein And also upon trust in the meantime and until

such estates shall be so resold to apply the rents and profits

thereof in such manner as the interest dividends and annual

produce of the monies laid out in the purchase thereof would

have been applicable under the trusts hereinbefore declared

in case such purchase had not been made It being hereby Purchased

agreed and declared that the estates to be purchased under considered as

this present power as aforesaid shall when so purchased be money.

considered as money and be subject to such and the same

trusts in all respects as the monies laid out in the purchase

thereof were subject to before such purchase was made or

would have been subject to if the same had not been laid out

therein Provided always and it is hereby agreed and de- Power of leas-

clared by and between the said parties hereto that it shall be J"S estates to
' ^

_ .
be purchased.

lawful for the trustees or trustee for the time being of the

estates so to be purchased by virtue of such power as afore-

said with the consent and approbation of the said Charles

Catchpole and Grace Gurney or the survivor of them testified

by some writing under their his or her hands or hand and

after the decease of such survivor then at the discretion and

of the proper authority of the said trustees or trustee by deed

at any time or times to demise and lease the same estates or

any of them or any part thereof to any person or persons

whomsoever for any term of years not exceeding twenty-one

years to take effect in possession and not by way of future

interest at the best yearly rent that can be had or gotten for

the same and without any fine or foregift for the making

thereof and upon such other terms and conditions as the said

trustees or trustee shall think fair and reasonable Provided Power for trus-

ALWAYS and it is hereby agreed and declared by and between *^^^ *° ^^"'^
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with executors

as to share of

residue ;

and to pass

their accounts.

Power to refer

to arbitration.

Power for trus-

tees to post-

pone and for-

bear exercise

and enforce-

ment of powers
and remedies.

Receipt clause.

the said parties hcrtto that it shall be lawful for the trustees

or trustee for the time being of these presents with tlie con-

sent in writing of the said Charles Catchpole and Grace Gurney

during their joint lives and after the decease of either of them

with the consent in writing of the survivor of them and after

the decease of such survivor at the discretion of the said

trustees or trustee to settle and ascertain in such manner as

they or he sh:dl deem expedient the amount of any monies

properties or effects due to or claimed by them or him imder

these presents by virtue of the will of the said John Gurney

deceased and also to pass and allow the accounts of the per-

son or persons paying over or transferring the same monies

properties or effects or any part thereof and to accept any

monies properties or effects which the said trustees or trustee

for the time being with such consent or at such discretion as

aforesaid shall deein it expedient to accept in lieu of or satis-

faction for the whole of the said premises hereby assigned and

to give releases and discharges to the accounting party or

parties for the same premises or any part thereof as fully

and effectually as the trustees or trustee for the time being of

these presents might or could do if they or he were absolute

and beneficial owners or owner of such premises And if any

disputes or difficulties shall at any time arise in relation to

the said premises hereby assigned or any part thereof it shall

be lawful for the trustees or trustee for the time being of

these presents if they or he shall think proper with such

consent or at such discretion as aforesaid to refer any such

disputes or difficulties to arbitration in the usual manner or

otherwise to settle and adjust the same in such manner in all

respects as the said trustees or trustee for the time being

with such consent or at such discretion as aforesaid shall

think proper Provided also and it is hereby further agreed

that it shall be lawful for the trustees or trustee for the time

being of these presents in their or his discretion to postpone

or forbear the exercise and enforcement of all or any of the

powers and remedies hereby vested in or which shall or may

be exercisable by such trustees or trustee by virtue hereof

anything herein contained or any rule at law or equity to the

contrary notwithstanding Provided also and it is hereby

agreed and declared by and between the said parties hereto
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that the receipts in writing of the trustees or trustee for the

time being acting in the execution of the trusts or powers of

tliese presents for any monies payable to them or him by

virtue of these presents shall effectually discharge the person

or persons paying the same from all responsibility as to the

misapplication or nonapplication thereof and from all obliga-

tion of seeing to the application thereof(y) And also that it Power to ac-

shall be lawful for the trustees or trustee for the time being
^^pt other se-

o curities.

of these presents but during the lives of the said Charles

Catchpole and Grace Gurney and the life of the survivor of

them with their his or her consent in writing to accept other

real securities for any part of the said trust funds which may
be invested in real securities and the interest thereof in lieu

of and as a substitution for the hereditaments or any part of

the hereditaments comprised in any such security And also And to dis-

to discharge from any such security any part or parts of the ^.
^^^ Pf.'^'^

°

hereditaments therein comprised and without which the said ments corn-

trustees or trustee shall deem the existing security or secu- P"sed in any
° •'

, security.

rities sufficient and every such acceptance of a new security

and every release of all or any part of the hereditaments

comprised in the existing securities shall be binding on all

persons interested in the said trust funds and the interest

thereof and the persons deriving title to the hereditaments so

released shall not be obliged to inquire into the sufficiency in

point of value or title of the substituted or retained security

or securities Provided also and it is hereby further agreed Power to ap-

and declared by and between the said parties hereto that if P°'"* "^^ '^"®"

. . .
tees.

the said trustees hereinbefore appointed or any or either of

them or any future trustee or trustees to be appointed as here-

inafter is mentioned shall happen to die or shall go to reside

beyond the seas or shall be desirous of being discharged or

shall decline or become incapable to act in the trusts or

powers herein contained before the same shall be fully per-

formed or otherwise satisfied then and in every such case it

shall be lawful for the said Charles Catchpole and Grace

Gurney during their joint lives and after the decease of either

of them for the survivor of them and after the decease of

such survivor for the surviving or continuing trustees or

(l) See ante, p. 237.
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trustee for the time being of tliese presents or the acting

executors or administrators of the last surviving or continuing

trustee (and for this purpose a retiring trustee shall if willing

to act in the execution of this power be considered a continu-

ing trustee) by any deed or deeds instrument or instruments

in writing to be by them him or her sealed and delivered in

the presence of and to be attested by two or more credible

witnesses to substitute and appoint any other person or per-

sons to be a trustee or trustees in lieu of the trustee or trus-

tees so dying going to reside beyond the seas desiring to be

discharged declining or becoming incapable to act as afore-

said {ni) And that when any new trustee or trustees shall

have been appointed as aforesaid all the said trust estates

monies and premises which shall be then vested in the trus-

tees or trustee for the time being of these presents or in the

heirs executors or administrators of the last surviving or con-

tinuing trustee shall with all convenient speed be conveyed

assigned transferred and paid so as effectually to vest the

same in the surviving or continuing trustees or trustee and

such new or other trustee or trustees or if there shall be no

surviving or continuing trustee then in such new trustees or

trustee only upon the same trusts as are hereinbefore declared

concerning the same or such of the same trusts as shall be

subsisting or capable of taking effect And it is hereby agreed

and declared that every such new trustee shall in all things

act and assist in the management and execution of the trusts

and powers to which he shall be so appointed as effectually

and with tlie same powers authorities exemptions and dis-

cretion as if he had been originally by these presents nomi-

nated a trustee for the purposes aforesaid (?i) In witness

whereof the said parties to these presents have hereunto set

their hands and seals the day and year first above written.

(;n) See mite, p. 238. trustees, formerly inserted here,

(n) The clauses for the indem- are now unnecessary, ^nte, pp.

nity and reimbursement of the 2il,242.
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Ability, representation as to, 77, 344.

Abstract of title, 345.

Acceptance of goods, what is, 38.

of offer, 75.

Acceptor of a bill, liability of, 79.

Accumulation, restraint on, 222.

Acknowledgment, remarks on, by wife, of the conveyance of her real

estate, 330.

Act of bankruptcy, what is, 113, 118—123.

bond fide transactions valid notwithstanding, 129,

—See Bankruptcy.

Action, chose in, 4, 108, 312, 313, 314, 343.— See Chose in Action.

Actions, real, personal and mixed, 3.

ex delicto, 59.

personal, 60.

for dilapidations, 62.

of detinue, 3.

of trover, 23, 43, 46.

of replevin, 3.

of debt, 5, 64.

of debt by husband for arrears of wife's rent, 314.

limitation of, 337—341.

Ademption of specific legacy, 283.

Adjudication of bankruptcy, 124.

Administration, stamp on letters of, 298.

limited, 297.

husband's right to, of his wife's effects, 314.

Administrator durante mhwre cetate, 271, 297.

who appointed, 294.

joint, 295.

rights and powers of, 296.

his year, ib.
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Administrator durante ahsenlid, 297.

pejidcnte lite, ib.

cum testamento annexo, ib.

office of, not transmissible, 299.

de hoJiis non, ib,

not bound to plead the Statute of Limitations, 341.

Admission of debt, 121.

Advancement to children, to he accounted for in distribution, 300.

form of power of, in a settlement, 361.

Affidavit of debt, filing an, 120.

Agents, 335.

Agreements which require to be in writing, 38, 40, 71.— See Con-

tracts.

stamp on, 72.

by letter, 75.

Alien, 43.

may be bankrupt, 117.

Alienation of choses in possession, 32, 35.

void, 44.

involuntary, 47.

of choses in action, 108, 109, 318, 343.

growth of right of testamentary, 265.—See Assignment.

Alimony, 327.

Allowance of bankrupt, 132.

Alteration of a deed, 81.

AaiMA'Lsfera natura, 19.

Annuities, bank.—See Stock in the Funds.

Annuity creditors, proof by, 126.

apportionment of, 218.

apportionable if given for maintenance, ib.

legacy duty on, 283.

warrant of attorney to secure, 92.

personal, 164.

Anticipation, restraint on, 322.

Appointment of portions, 224.

illusory, ib.

exclusive, ib., 225.

voluntary, 223.

amongst a class, 226.

to issue of a child, when good, 227.

fraudulent by a father, 228.

creating a perpetuity, 229.

of new trustees, 238.

by wife in favour of her husband, 324.

form of power of, amongst children, 358.

form of power of by wife, 360.

Apportionment of income, 217.
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Arbitration, 149.

jurisdiction of the Courts in matters referred to, 149.

act for determining differences by, 151.

power of assignees to submit to, 264.

every submission may be made a rule of Court, 152.

revocation of submission to, ib.

death of parties, 153.

Arbitrator may state special case, 158.

on failure of parties, judge may appoint, 153, 160.

death of, 154.

appointment of, 154.

two may appoint umpire, 160.

Arrangements by deed between a trader and his creditors, 114.

under control of court of bankruptcy, 135.

Arrears of rent, 99.

of rent, limitation of actions for, 339.

action by husband for, of rent of wife's estate, 314.

of interest on bond, 101.

of interest, limitation of actions for, 339.

of dower, 339.

Arrest, freedom of bankrupt from, 124.

Articles quae ipso uso consumuntur, 216.

Assent of executor, 270.

Assets, executor not liable beyond amount of, 281.

Assignees of bankrupt, 128, 129.

official, 125.

of insolvent, 137.

what proceedings of, require consent of creditors, 264.

Assignment of choses in possession, 32, 33, 35.

of choses in action, 108, 109, 318, 343.

notice of, 343.

of breaches, 101.

of letters-patent, 200.

of copyright, 205.

in trust for creditors, 113.

of wife's reversionary choses in action, 318.

inquiry as to prior, of chose in action, 344.

of choses in action, form of an, 355.

Assumpsit, 66.

Attorney, warrant of, 91.

execution and attestation of warrant of, 93.

warrant of, executed by insolvent debtor, 140.

power of, on assigning a legal chose in action, 108.

power of, construed strictly, 335.

form of a power of, 356.

not liable as such to the bankrupt laws, 117.

Auction, sale by, 40.

W.P.P. B B
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Award, 155.

time of making, 155.

enlargement of time of making, ib.

must be certain and final, 156.

setting aside, 158.

effect of, 1G2.

performance of, 163.

stamp on, ib.

limitation of actions on, 340.

li.

Bailee, possession of, 26, 39.

Bailment, 25.

Bank annuities.—See Stock in the Funds.

notes, title to, 332.

Banking companies, 179.

act for incorporation of, 182.

Bankruptcy, who may be bankrupt, 116.—And see Addenda.
of joint stock companies, 183.

of a trading partnership, 258.

act of, 113, 118, 120, 122, 123, 135.

concerted, 119.

petitioning creditor, 122.

fiat, 123.

goods in bankrupt's possession, order or disposition, 50.

choses in action in bankrupt's possession, order and dis-

position, 314.

former revival of debt barred by, 70.

court of, 89, 123, 129.

judgment on warrant of attorney or cognovit, in case of,

95.

how assignees sue for debts. 111, 252.

exercise of powers by assignees in, 223.

when assignment in trust for creditors an act of, 113.

adjudication of, 124.

examination of bankrupt and wife, 131.

proof in, 125.

debts paid rateably in, 131.

certificate, 133.

uncertificated bankrupt, 134.

assignees judgment creditors, ib.

evidence in, 135.

does not determine a submission to arbitration, 154.

voluntary assignment void in event of, 244.

consent of creditors to proceedings of assignees, 264.

Bargain and sale, by commissioners of bankruptcy, 129.

Barnard, Sir John, his act, 86, 168, 187.—And see Addenda.
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Bastard, gift by will to, 288.

Benefice, charge by clergyman on, void, 85.

right of nomination to, does not pass to assignees, 223.

sequestration of, in insolvency, 138.

Bequest of stock in the funds, 173.

executory, 214.

general, operates as an exercise of a general power, 224.

to charities, 28G.

to illegitimate children, 288.

to joint tenants, 290.

to tenants in common, ib.

to a class, ib.

Bills of exchange, 77.

what prohibited, 78.

indorsement of, ib.

consideration presumed, 80.

have no preference over other simple contract debts,

102.

always carry interest, 105.

title to, 332.

Bills of lading, 35, 56.

Bills of sale, filing of, 46.

Bona notabilia, 275.

Bond, 99.

to induce cohabitation void, 82.

for past cohabitation good, ib.

single, 100.

with condition, ib.

stamp on, 101.

joint, 248, 250, 254.

joint and several, 255.

for performance of agreements, 101.

interest of money secured by, 105.

limitation of actions on, 338.

voluntary, 102.

Bonus, 217.

Bottomry, 147.

Breaches, assignment of, 101.

British possessions abroad, copyright in, 206.

ships, 51.

Brothers, right of, under Statute of Distributions, 300.

Building societies, 189.

Capias ad satisfaciendum, writ of, 97.

Casts, copyright in, 208.

BB 2
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Certificate of ship's registry, 53.

bankrupt's, 133, 134.

of mortgage and sale of ships, 5G.

Chancery, Court of, invests in consols, 166.

order of, restraining transfer, 342.

Character, representations as to, 77.

Charities, bequest to, 286.

Charter party, 56.

companies incorporated by, 175.

Chattels which descend to the heir, 9.

personal, 2.

of wife belong to her husband, 311.

real, 1.

vegetable, 16.

sale of, in market overt, 333.

Children, appointments to, 224, 226.

younger, 227.

in ventre, ib.

vesting of portions of, 230.

maintenance of, 231, 232, 328.

form of power of maintenance of, in a settlement, 360.

covenant to settle property on, 243.

gifts to illegitimate, 288.

gifts to, ib., 290.

shares of, under Statutes of Distribution, 300.

custody of infant, 325, 328.

order to settle property on, 328.

form of powers of appointment amongst, 342, 343.

form of trusts for, 359.

Chose in action, 4, 5, 312, 313, 314.

assignment of legal, 108.

assignment of equitable, 109.

right of husband to wife's legal, 313.

right of husband to wife's equitable, 314.

Statute of Limitation as to, 337.

notice of assignment of, 343.

in possession, 4, 5.

alienation of, 32, 35, 47.

title to, 333.

Statutes of Limitations as to, 337.

Civil law, age at which a will may be made by the, 266.

degrees of kindred traced according to the, 301.

rules of the, as to restraint of marriage, 307.

Class, appointment amongst a, 226.

bequest to a, 291.

Clauses consolidation acts, 175, 176.

Clergyman, insolvent, 138.
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Coat armour, 13.

Co-debtor, payment by, 257.

Cognovit, 91.

execution and attestation of, 93.

to be filed within twenty-one days, 94<.

effect of, in case of bankruptcy or insolvency, ib.

Cohabitation, bond to induce, void, 82.

bond for past, good, ib.

Colonies, patent for, 200.

copyright in, 206.

Commission of bankruptcy, 123.

Committee of lunatic entitled to stock, 170.

man, liability of provisional, 262.

Common Law Procedure Act, 1854.. 110.—And see Statutes.

Companies, joint stock, 174.—See Joint Stock Companies.

Comparison of title to real and personal estate, 346.

Composition with creditors, 112.

act to facilitate, 115.

in bankruptcy, 133.

by assignees of bankrupt or insolvent, 264.

Concerted bankruptcy, 119.

Consent to change of investments, 235.

forfeiture on marriage without, 308.

Consideration necessary to a contract, 66.

executed, 67.

illegal, ib.

valuable, 68.

good, ib.

must be in writing to form a written contract, 73.

why presumed to a note, 80.

Consols, 166.—See Stock in the Funds.

Contingency, proof of debts payable on, 126.

Contingent liabilities, proof of, in bankruptcy, ib.

remainders, none in personal estate, 221.

Contracts, 64.

by deed, 80.

when writing required to, 36, 40, 71.

definition of, 66.

parol, 66.

with unlawful object, 82.

with lawful object, 87.

for restraint of trade, 84.

usurious, 86.

for sale of goods, 36.

Conversion of money into land or land into money, 236.

Conveyancer, certificated, has no general lien, 30.

Convicts, 44.
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CorYRIGHT, 202.

in encyclopsedias, reviews, &c., 203.

in dramatic and musical compositions, 204.

foreigner entitled to, ib,

registry of proprietors, ib.

assignment of, 205.

personal property, ib.

in prints, maps, &c., 207.

in sculptures, 208.

international, ib.

in designs, 211.

Corporations, 174.

Costs, proof of, in bankruptcy, 127.

of trustees, 239.

Co-sureties, 106.

County Courts, registry of judgments in, 98.

Court for Divorce and INIatrimonial Causes, 326.

dissolution of marriage, 327, 328.

protection of wife deserted by husband, ib,

alimony, ib.

judicial separation, ib.

wife a feme sole, ib.

custody, maintenance, &c., of children, 328.

settlement on judicial separation, ib.

Covenant, 99.

to insure against fire, 146.

stamps on, 101,

for settlement of wife's future property, 243.

to settle husband's property, ib.

joint, 248, 250, 254.

joint and several, 255.

not to sue one joint and several debtor, 256.

for title, 346.

Creditors, gifts for defrauding, 45, 244.

remedies of judgment, 97.

composition with, 112.

assignment in trust for, 113.

petitioning on bankruptcy, 122.

proof by, holding security, 127-

assignees of, in bankruptcy, 128,

voluntary settlement void as against, 244.

trust for payment of, when revocable, 246.

consent of, required for what proceedings of assignees, 264.

may by custom take out administration, 295.

Statutes of Limitation not affected by death of, 340.

Crops, 17.
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Crown debts, 90.

in bankruptcy, 132.

jewels, 13.

right of, to intestate's estates if no next of kin, 303.

Customs of London and York, 302.

of Wales, ib.

of trades, 336.

D.

Damages, actions which sound in, 64.

liquidated, 65.

limitation of actions for, 340.

Death, actions by executors in case of, 60.

of creditor, effect of, 340.

of debtor, effect of, 341.

De bonis non, administration, 299.

Debt, action of, 5, 64.

by husband for arrears of wife's rents, 314.

Debts, how assignable, 108.

barred by Statute of Limitations, revival of, 70.

incurred during infancy, ib.

of record, 89.

crown, 90.

judgment, ib.

charge on stock of judgment, 171.

specialty, 98.

simple contract, 102.

interest on, 105.

when taken in execution, 110, 111.

payment of, 111.

appropriation of payments, 111.

filing an affidavit of debt, 120.

admission of, 121.

proof of, in bankruptcy, 125.

set-off of mutual, in bankruptcy, 126.

all debts in bankruptcy paid rateably, 131,

payment of, by executor, 279.

satisfaction of, by legacies, 285.

payment of, by administrator, 296.

husband's liability to wife's, 319.

covenant to indemnify husband against wife's, 324.

limitation of actions for, 337—341.

charge of real estate for payment of, 341.

notice to debtor on assignment of, 109, 343.

375
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Debtoh, notice to, on assigninof the debt, 109, 343.

bankruptcy of.—See Bankuuptcy.

insolvent.— See insolvent Debtors.

appointment of, executor, 272.

effect of death of, 311.

joint, beyond seas, 254.

and creditor, defects in the law of, 103.

Decease of person giving power of attorney, 335.

Declaration of insolvency, 119.

Decree of a court of equity, 97.

disobeying, when an act of bankruptcy, 120.

Deed, title deeds pass by conveyance of the lands, 9.

tenant for life entitled to a possession of the deeds, 11.

alienation by, 35.

contracts by, SO.

alteration or rasure of a, 81.

solicitor's lien on, 29.

boxes, 13.

Deer, 19.

Defeazance to warrant of attorney, 90.

Degrees of kindred, how traced, 301.

Delivery, alienation of personal chattels by, 33.

constructive, 3i, 39.

order, 332,

Demonstrative legacy, 284.

Denizen may be bankrupt, 117.

Descent, remarks on law of, 303.

remarks on, to distant heirs and kindred, 305.

Designs of articles of manufacture, copyright in, 211.

Detinue, action of, 3.

limitation of action of, 337.

Dilapidations, 62.

Directors of joint stock companies, powers of, 262.

notice to, ib.

Disabilities, savings of, 337, 339, 310.

Disclaimer of title or specifiation of invention, 198.

Dishonour of bill or note, notice of, 80.

Dissolution of marriage, 327, 328.

Distant heirs and kindred, remarks on descent to, 305.

Distress by husband for arrears of wife's rent, 314,

Distribution, Statutes of, 299.

remarks on law of, 303.

Distringas, 170.

Dividends, payment of, in bankruptcy, 131.

apportionment of, 218.

unclaimed, of stock in the funds, 342.

Divorce, Court for, 326.—And see Addenda..
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Dock warrants, 35.

Docket, striking a, 123.

Donation mortis causd, 269.

Dower, legacy in lieu of, 285.

limitation of actions for arrears of, 339.

Dramatic pieces, copyright in, 204.

Drawee of a bill, 78.

Drawer of a bill, ib.

liability of, 79.

Durante absentia, administrator, 297.

minore cetate, administrator, 271, 297.

Dwelling Act, Labourers, 190.

E.

Education of children, provisions for, 231.

form of power of in a settlement, 360.

Ejectment, by one executor, 272.

Election, that lands should not be sold, 237.

Elegit, writ of, 49.

Emblements, 17.

Encyclopedias, copyright in, 203.

Engravings, copyright in, 207.

Equitable chose in action, 6.

Equity, decree of Court of, 97.

life interest in, 215.

considers as done what is agreed to be done, 236.

of wife to a settlement, 315.

Erasure, 81.

Escape, limitation of action for, 340.

Estates, none in personal property, 7, 213.

Exchequer bills, 233.

Exclusive appointment, 225.

Execution on a judgment, 47.

in case of bankruptcy or insolvency, 95.

sale of goods, how affected by, 333.

Executor, actions by, for injury to estate of deceased, QO.

actions against, for wrong done by deceased, 62.

liability of, carrying on trade, 260.

appointment of, 270.

assent of, ib.

of executor, 271.

appointment of debtor, 272.

de son tort, 273.

acts of, before probate, 274.

power of, 279.

purchase from, ib.
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Executor, his year, 280.

liability of, ib.

his former right to the residue, 291.

now trustee for the next of kin, ib.

Executors, any one may perform acts of administration, 272.

all must join in bringing actions, ib.

as to ejectment, ib.

administrators and assigns, use of the words, 220.

of objects of a power cannot take under an appointment,

226.

not bound to plead the Statutes of Limitations, 341.

Executory bequests, 21-t.

interests in personal estate, 222.

Executrix, married woman, 271.

Factors, 33o.

Farm buildings, 14.

Father, appointments by, must not be for his own benefit, 228.

bound to maintain bis children, 232.

right of, under Statute of Distributions, 300.

Felont, forfeiture on conviction of, 44.

Feme covert, 297.—See Married Woman and Wife.
Fer.e naturcB, animals, 19.

Fiat in bankruptcy, 123.—See Bankruptcy.
FiERl/acias, writ of, 47.

securities which can be taken under, 110.

limitation of action for money levied under, 340.

Fines for copyhold estates, limitations of actions for, ib.

Fire insurance, 145.

Fish, 19.

Fixtures, 13, 47.

agricultural, 14.

when demised, 16.

Foreign judgment, 97. '

inventions, 196.

Forfeiture of goods, 44.

France, convention with, as to copyright, 210.

Fraud on a power, 228.

Frauds, Statute of.—See Statute 29 Car. II. c. 3.

Fraudulent preference, 130.

Freight, 57.

Friendly societies, 188.

Fruit, 17.

Funds, the.—See Stock in the Funds.

Future property, covenants to settle, 243.
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G.

Game, 20.

Gaming, 86.

Garnishee, 110.

Gazette evidence of bankruptcy, 125.

Genekal lien, 28.

ship, 56.

legacy, 284.

Gift and delivery, 33.

for defrauding creditors, 45.

Goods, property in, 22, 48.

constructive deliverj' of, 34.

sale of, 35, 36, 37.

what is an acceptance of, 38, 39.

forfeiture of, 44.

mortgage of, 45.

gift of, for life, in law, 213.

in equity, 215.

stolen, 333.

limitation of actions for, 337.

Government securities, what are, 233.

Grant of goods, 32.

Guardians, effect of concurrence of, in settlements, 309.

H.

Half blood, claim in distribution equally with the whole, 301, 303.

Hawks, 19.

Heir looms, 12.

specialty debts in which he is bound, 99.

Heirs, word inapplicable to personal estate, 219.

remarks on descent to distant, 305.

Hire of goods, 26.

Holder of a bill or note, 80.

Horses, sale of stolen, 334.

Hotchpot, clause of, in settlements, 225.

advancements to be brought into, on intestacy, 300.

form of clause of, in a settlement, 359.

Hounds, 19.

Husband, covenant to settle his property, 243.

no duty on legacy to, 282.

ancient rights of, 311.

right to wife's chattels personal, ih.

gifts by, to wife of jewels and trinkets, 312.

his right to wife's legal choses in action, 313.
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Husband, his right to wife's equitable choses in action, 314.

effect of his assignment, 316.

his assignment of his wife's reversionary choses in action,

318.

his liability to his wife's debts, 319.

fraud on his marital rights, 320.

covenant to indemnify, against wife's debts, 324.

his right to the custody of infant children, 325.

and wife, remarks on law of, 329.

I.

Idiot, 43.

transfer of stock of, 170.

Illegality of contracts, 67, 82.

Illegitimate children, gift to, 288.

Illusory appointments, 224.

Immoral publication, 83.

Importation of foreign reprints of English books, 206.

Imprisonment of debtor in execution, 97.

freedom of bankrupt from, 124.

of bankrupt or his wife, 131.

discharge of insolvent from, 136, 137.

saving of disability of, 337.

Income, apportionment of, 217.

Incorporation of joint stock companies, 181.

Incorporeal personal property, 164.

anciently none, 4.

Indemnity of trustees, 241.

Indorsement of sale of ship on certificate of registry, 52.

of bills and notes, 77, 78, 79.

special, 78.

in blank, ib.

Industrial and provident societies, 189.

Infancy, confirmation of debt incurred in, 70, 76.

saving of disability of, 337.

Inpant, 43.

cannot be a bankrupt, 117.

stock of, 169.

executor, 271.

legacy to, 282.

marriage settlements of, 309.

custody of, 325.

Inferior courts of record, 89.

judgments of, 98.
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Injunction, writ of, 58.

Injury, actions by executors in respect of, 60.

actions against executors in respect of, 62.

Insolvency, 136, 140.—And see Addenda.
judgment on warrant of attorney, or cognovit in case of,

95.

how assignees sue for debts. 111,

declaration of, 119.

Insolvent debtors, court for relief, an inferior court of record, 89.

petition for discharge under act, an act of bank-

ruptcy, 120.

schedule of, 138.

discharge of, 136, 139.

warrant of attorney executed by, 140.

exercise of powers by assignees of, 223.

consent required to what proceedings of the assig-

nees, 264.

Inspectorship, deed of, 112.

Insurance, 143.

of life, 143.

fire, 145.

relief against forfeiture by breach of covenant, 146.

lessor to have benefit of informal, 146.

of ships, 147.

protection of purchasers against breach of covenant,

147.

companies, 180.

Interest, legal rate of, 86.

on bills and notes, 87.

on judgment debt, 96.

on bond, 100.

on debts, 105.

appropriation of payments towards, 111.

rebate of, in bankruptcy, 126.

proof of, in bankruptcy, 126.

on debts proved in bankruptcy, 132.

always apportioned, 218.

limitation of actions for arrears of, 339, 340.

International copyright, 208.

Intestacy, 293.

Inventor of patent, 196.

Investment of settled funds, 233.

form of trust to continue or vary with consent, 357.

consent to change, 235.

Ireland, real securities in, 234.

Irish patent, 200.

Issue, appointment to, 227.
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J.

Joint bequest, no lapse by decease of one legatee, 290.

bond, all must sue, 218.

release by one obligee bars all, ib.

form of, 254.

and several bond, 255.

covenant, 250.

form of, 251-.

and several covenant, 255.

and several debts in bankruptcy, 258.

debtors, 254.

liability, ib.

and several liability, 255.

of partners, 258, 2G3.

owners, 248.

trustees made, 249.

shares of, under a will, need not vest at the same time, ib.

limitation to them, their executors, administrators and

assigns, ib.

Joint stock companies, 174.—And see Addenda.

incorporated by charter or act, 175.

inconvenience of unincorporated, 178.

registration act, 179.

banking, 179, 182.

registry office, 180.

liability of shareholders in, 178, 182, 184, 263.

bankruptcy of, 183.

with limited liability, 184.

shares in, not goods, wares or merchandize, 187.

powers of directors of, 262.

liability of provisional committeemen of pro-

jected, 263,

provisional registration, 180.

complete registration, ib.

incorporation, 181.

transfer of shares, ib,

acts, objects of, 182.

winding-up acts, 183.. 18C.

acts, 1856, 1857.. 184.

memorandum of association, 185.

articles of association, ib.

shares personal estate, 186.

contracts, ib.

name of limited company to be painted up, ib.

judgment debts, 190.
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Judge's order, 91.

Judgment, eflfect of, on goods, 47.

debt, a debt of record, 90.

on warrant of attorney or cognovit, 93.

in case of bankruptcy or insolvency, 94, 132.

carries interest, 96.

entitled to preference in administration, 97.

foreign, ib.

nonpayment of debt, when an act of bankruptcy, 120.

charge of, on stock, 171.

charge of, on shares, 190.

limitation of actions for money secured by, 337.

Judicial separation of husband and wife, 327.

K.

Kin, next of, their right to administration, 295.

how traced, 301.

Kindred, degrees of, how traced, ib.

remarks on descent to distant, 305.

Labourers' Dwellings Act, 1855.. 190.

Lands, sale of, 35.

investment of settled fuuds in purchase of, 236.

Lapse, 290.

Legacies, no action at law for pecuniary, 6.

payment of, 280, 281.

duty on, ib.

no duty on, to husband, wife or royal family, 282.

to infants, ib.

duty on annuities, 283.

specific, ib.

ademption of, ib.

demonstrative, 284.

general, ib.

in lieu of dower, 285.

satisfaction of debts by, ib.

satisfaction of portions by, 286.

to charities, ib.

to illegitimate children, 288.

to children, 290.

limitation of suits for, 337.

Legatee, rights of residuary, 289.

Lessor to have benefit of informal insurance, 146.

Letters Patent.—See Patent, 178.



384 INDEX.

Levari facias, writ of, 49.

Liability, limitation of, by letters-patent, 179.

joint, 254.

joint and several, 255.

of partners in trade, 257, 261.

of executor carrying on trade, 260.

of executor for debts, 280.

License, letter of, 112.

to use patent, 199.

Lien, 27.

how lost, 30, 41.

of solicitors, 29.

of vendor, 40.

on property from covenant to settle, 244.

LiPE insurance, 143.

no estate for, in personal property at law, 213.

bequest of term for, 214.

interests in equity in personalty, 215, 219.

right of tenant for, as to bonus, 217.

apportionment of income of tenant for, ib.

Limitations, Statute of, 337.

executors or administrators not bound to plead,

341.

operation of, barred by charge of real estate, ib.

operation of, not barred by charge of personal

estate, 342.

Limited Liability Act, 184, 186.

Liquidated damages, 65.

Lithograph, copyright in, 208.

Loan societies, 189.

London, custom of, 265, 302.

Lords, House of, a superior court of record, 89.

Lost article, 23.

Lunatic, 43.

transfer of stock of, 170.

M.

Maintenance, crime of, 5.

of children, provisions for, 231, 232.

form of power of, in a settlement, 360.

Maker of promissory note, 78.

Mala fides on receipt of money or negociable securities, 332.

prohibita, 82.

in se, ib.

Mandamus, writ of, 58.
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Manufactured goods, property in, 37.

contract to furnish, 336.

Manufactures, patent for new, 194.

copyright in designs for articles of manufacture, 211.

Maps, copyright in, 207.

Marines, wills of, and administration to, 268, 279.

Marital rights, fraud on husband's, 320.

Market overt, sale of chattels in, 333.

sale of stolen goods in, ib.

Marriage, a valuable consideration, 68, 244.

restraints on, 307.

consent to, 308.

brocage, ib.

agreement on, must be in writing, 72.

settlement on, 244, 309.

dissolution of, 327, 328.

form of a settlement on, 354.

Married woman, 44.

when she may be bankrupt, 117.

executrix, 271.

saving of disability of, 337.

See Wife.

Matrimonial causes, court for, 326.

Memorandum in writing, what is, 39, 75.

Minor, will of, now invalid, 266.

See Children and Infant.

Models, copyright in, 208.

Money, title to, 332.

Monopolies, statute of, 192.

Mortgage of goods, 36, 45.

of ships, 54.

of ships, certificate of, 56.

limitation of action for money secured by, 337.

Mortis causa, donation, 269.

Mortmain, statute of, 286.

Mother, right of, under Statute of Distributions, 300.

Musical compositions, copyright in, 204.

N.

Navy, wills and administration to seamen in the, 268, 278, 298.

Necessaries, husband bound to supply his wife with, 320, 328.

Negociable securities, title to, 332.

See Bills of Exchange and Promissory Notes.

Nephews, appointment to, 226.

Newspapers, copyright in, 210.

W.P.P. c c
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Next of kin, right of, to administration, 295.

their interest vests from the decease of tlie intestate, 296.

how traced, 301.

Note of a contract, what is, 39, 75.

Notes, promissory, 78, 109.

not preferred in administration, 102.

carry interest, 105.

title to, 332.

Notice of dishonour of bill or note, 79.

to debtor on assigning the debt, 109.

to one partner notice to all, 262.

to trustees on assigning stock, 343.

Nuncupative will, 266.

who may now make, 267.

O.

Objects of a contract, lawful or unlawful, 81.

Offer, acceptance of, 75.

Officer, insolvent, 138.

Official assignees, 125.

Order and disposition, goods in, of bankrupt, 49.

choses in action in, of bankrupt, 344'.

Ownership, personal property the subject of absolute, 7, 9.

P.

Palatine courts, superior courts of record, 89.

Paraphernalia, 312.

Parliament, the supreme court, 89.

Parol contracts, 66.

Particular lien, 27-

Partners, liability of, 257.

bankruptcy of 258.

ostensible, 259.

retiring, ib.

deceased, 260.

by participation in profits, ib.

liability for each other's acts, 261.

notice to one notice to all, 262.

Part owners of ships, 52.

Patent, 192.

stamps on, 193.

term of, ib.

for new manufactures only, 194.

first inventor of, 196.

specification of, 197.
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Patent, register of, 199.

vesting of, in more than twelve persons, 199.

license to use, ib.

Scotch and Irish, 200.

assignment of, ib.

register of proprietors of, 201,

form of letters patent, 349.

Pawn, 26, 46.

Payee, 78.

Payment of debts, 111.

of interest, 112.

of debts in bankruptcy, 131.

Penalty, 65.

Penalties, limitation of actions for, 340.

Pendente lite, administrator, 297.

Periodical works, copyright in, 203.

Perpetuities, 222.

in exercise of powers, 229.

Personal property, the subject of absolute ownership, 7.

annuity, 164.

Petitioning creditor on bankruptcy, 122.

compounding with, 123.

Pious uses, 293.

Plans, copyright in, 207.

Pledge of goods, 26, 46.

by factor or agent, 335.

Policy of insurance, 143.

Portions, appointment of, 224.

vesting of, charged on land, 231.

satisfaction of, by legacies, 286.

Possession, choses in, 4.— See Choses in Possession.

goods in, of bankrupt, 48.

Possibility, 214.

how alienable, ib.

Power of attorney, 108.

construed strictly, 335.

decease of person giving, 335.

payment by trustee, executor, or administrator, in

pursuance of, ib.

form of a, 356.

Powers, 22.

of appointment amongst children, 224, 226, 227.

assignees of bankrupt or insolvent may exercise, 223.

frauds on, 228.

perpetuity in exercise of, 229.

to appoint new trustees, 238.

form of power to appoint new trustees, 365.

c c2
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Powers, given to married women, 324.

form of, of appointment amongst children, 359.

form of, given to a wife, 360.

Primogeniture, remarks on, 304.

Prints, copyright in, 207.

Probate, Court of, 273, 274, 295,

of wills, 274.

acts of executor before, ib,

in which court to be taken out, 275.

in principal registry, 276.

in district registry, ib.

evidence required on, ib.

in common form, 277.

per testes, ib.

county courts, ib.

stamp duties on, 278.

when exempt from stamp duties, ib.

of seamen's wills, 279.

Profits of partnership, participation in, 260.

Promise implied, 66.

insufficient of itself to form a contract, 69.

Promissory Notes, 78, 109.

not preferred in administration, 102.

carry interest, 105.

title to, 332.

Proof of debts in bankruptcy, 125.

Property, real and personal, 3, 7.

in British ships, 51.

in goods, 22.

requisite to a grant, 32.

Protest, 79.
^

Provisional committee-man, liability of, 263.

Public officer of banking company, 183.

Purchase of land, investment of settled funds in, 236.

Purchaser from executor not bound to see to the application of his

purchase money, 279.

protection of, in bankruptcy, 130, 131.

R.

Rasure of deeds, 81.

Real estate, charge of, for payment of debts, 341.

Real securities, what are, 233.

in Ireland, 234.

Receipt by surviving joint owner, when good, 252.

by one executor a good discliarge, 272.

by executor on sale a good discharge, 280.

by husband of wife's chose in action, 313, 316.
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Receipt clause in settlements, 237.

form of a, 364.

Recognizance, 98.

limitation of actions on, 338.

Record, debts of, 89.

courts of, ib,

of proceedings in bankruptcy, 135.

Reference to arbitration, 150.

revocation of, 152.

by assignees in bankruptcy or insolvency, 264.

Registration of bill of sale, 46.

of ships, 51.

certificate of, 53.

of transfers of ships, 53.

of joint stock companies, 180.

of banking companies, 182.

of copyrights, 204.

of sculptures, 208.

in court of probate, 276.

Reimbursement of trustees, 241, 242.

Release by one joint obligee bars all, 248.

of one joint debtor discharges all, 254.

of one joint and several debtor, 256.

by husband of wife's reversionary chose in action, 319.

of money charged on real estate, ib.

Rent, arrears of, 99.

payment of, in bankruptcy, 132.

limitation of actions for, 339.

Renunciation of office of executor, 372.

Replevin, action of, 3.

limitation of action of, 337.

Reputed ownership, 46, 48.

of chose in action, 344.

Residuary legatee, rights of, 289.

Residue, former right of executors to, 291.

right of next of kin to, ib.

form of assignment of a share in, 347.

Respondentia, 147.

Restraint on anticipation, 322.

on marriage, 307-

Reversionary chose in action of wife, assignment of, 318.

Reviews, copyright in, 203.

Revocation of the trusts of a settlement, 246.

of a will, 269.

Royal family, no duty on legacies to, 282.

Rule in Shelley's case, 220.
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S.

Sale of goods, 35, 36, 37, 75.

of goods in market overt, 333.

of goods by factor or agent, 335.

of lands, direction for, converts them into money in equity, 236.

of ships, certificate of, 55.

Salvage, 28.

Satisfaction of debts by legacies, 285.

of portions by legacies, 286.

Schedule of insolvent, 138.

Scire facias to revive a judgment, 92.

Scotch patent, 200.

Sculptures, copyright in, 208.

Seamen, wills of, 268.

probate of wills of, 279.

administration to effects of, 298.

Securities of creditor, how affected by composition, 112.

for money won at play, 85.

proof in bankruptcy by creditors holding, 127.

government, what are, 233.

real, what are, ib.

real, in Ireland, 234.

stolen, 334.

Separate use, trust for woman's separate, 321, 322.

form of a trust for, 358.

Separation of husband and wife, 324.

Settlement of personal property, 213.

wife's equity for a, 315.

covenant for, of wife's future property, 243.

covenant for, of husband's property, ib.

voluntary, void as against creditors, 244.

voluntary, binding on settlor, 245.

for settlor's own benefit revocable, 246.

voluntary, of personal estate, not void against subsequent

purchasers, ib.

stamps on, 21-7.

on marriage, 243.

by infants, 309.

form of a marriage settlement of residuary personal estate

and stock in the funds, 346.

Shares in joint-stock companies, 174.

transfer of, 181.

sale of, 187.

notice of transfer of, 345.

title to, 346.
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Shelley's case, rule in, 220.

Ships, 51.

register, no trusts entered on, 52.

transfer of property in, 53.

mortgage of, 54.

no stamp duty on transfer of, 56.

certificate of mortgage of, ib.

insurance of, 147.

Shops in the city of London are market overt, 333.

Signature to contracts, 75.

Simple contract debts, 102.

limitation of actions for, 340.

Sisters, right of under Statute of Distributions, 300.

Soldiers, wills of, 267, 268.

probate of wills of, 278.

administration to effects of, 298.

Solicitor, lien of, 29.

not liable as such to bankrupt laws, 117.

cannot charge for professional trouble as trustee, 240.

Specialty debts, 98.

limitation of actions for, 339, 340.

Specific legacy, 283.

Specification of patent, 197.

Stamp duty, none on agreement for sale of goods, 40,

none on transfer of ships, 56.

on agreements, 72.

on bills and notes, 80.

on w^arrants of attorney, 92.

on bonds, 102.

on covenants, ih.

on policies of life insurance, 145.

on awards, 163.

on letters-patent, 193.

on settlements, 247.

on probates, 278.

on legacies, 281.

on letters of administration, 298,

on shares of intestate's estates, 303.

Statute of Frauds.—See statute 29 Car. II. c. 3,

Statutes cited.

13 Edw. I. c. 18, (elegit,) 48.

13 Edw. I. c. 19, (intestates,) 294.

13 Edw. I. c. 45, {scire facias,) 92.

4 Edw. III. c. 7, (action by executors,) 60.

15 Edw. III. c. 5, (executors,) GO.

31 Edw. III. c. 11, (administrator,) 294.

21 Hen. VIII. c. 5, (next of kin,) 295.
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Statutes cited.

27 Hen. VIII. c. 10, (Statute of Uses,) 11. 69, 216.

32 Hen. VIII. c. 37, (arrears of rent,) 314.

37 Hen. VIII. c. 9, (interest,) 5, 105.

2 & 3 Phil. & Mary, c. 7, (stolen horses,) 334.

13 Eliz. c. 5, (gifts for defrauding creditors,) 45, 49, 244.

13 Eliz. c. 7, (bankrupts,) 118, 123.

13 Eliz. c. 20, (charges on benefices,) 85.

27 Eliz. c. 4, (voluntary settlements,) 246.

31 Eliz. c. 12, (stolen horses,) 334.

21 Jac. I. c. 3, (patents,) 192.

21 Jac. I. c. 16, (Statute of Limitations,) 70, 75, 337, 340.

22 & 23 Car. II. c. 10, (distribution,) 296, 299, 300.

29 Car. II. c. 3, (Statute of Frauds,) ss. 1, 2.. 33.

s. 4, (contract in writing,) 40, 71, 244, 281.

s. 5, (will of real estate,) 267.

S. 16, (writ oifieri facias,) 48.

s. 17, (sale of goods,) 36, 37, 169, 187.

ss. 19—21, (nuncupative testament,) 266.

s. 22, (revocation of will of personal estate,) 267.

s. 23, (soldiers and mariners,) 268.

s. 25, (husband,) 300, 314.

1 Jac. IT. c. 17, (distribution,) 300.

4 & 5 Will. & Mary, c. 2, (custom of York,) 265.

7 & 8 Will. III. c. 38, (custom of Wales,) ib.

8 & 9 Will. III. c. 11, (judgments,) 102.

9 & 10 Will. III. c. 15, (arbitration,) 151, 158, 159.

2 & 3 Anne, c. 5, (custom of York,) 265.

3 & 4 Anne, c. 9, (promissory notes,) 5, 110.

4 Anne, c. 16, (nuncupative testaments,) 266, 267.
*

4& 5 Anne, c. 16, (bond debts,) 101.

7 Anne, c. 25, (promissory notes,) 5, 110.

8 Anne, c. 19, (copyright,) 202.

9 Anne, c. 14, (money won at play,) 85.

12 Anne, stat. 2, c. 16, (usury,) 86.

1 Geo. I. stat. 2, c. 19, (stock,) 167, 168, 173.

11 Geo. I. c. 18, (custom of London,) 265.

7 Geo. II. c. 8, (stockjobbing,) 85, 168.

8 Geo. II. c. 13, (copyright in prints, &c.) 207.

9 Geo. II. c. 36, (mortmain,) 286.

19 Geo. II. c. 37, (siiip insurance,) 144, 147.

7 Geo. III. c. 38, (copyright in prints,) 207.

14 Geo. III. c. 48, (life insurance,) 144.

14 Geo. III. c. 78, (Metropolitan Building Act,) 146.

17 Geo. III. c. 30, (bills of exchange,) 78.

17 Geo. III. c. 57, (copyright in prints, &c.) 207.

36 Geo. III. c. 52, (legacy duty,) 270, 282, 283.
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Statutes cited.

38 Geo. III. c. 71, (copyright in sculptures, &c.) 208.

38 Geo. III. c. 87, (infant and absent executor,) 271, 297.

39 & 40 Geo. III. c. 98, (accumulations,) 222.

41 Geo. III. c. 107, (copyright,) 202.

46 Geo. III. c. 135, (bankruptcy,) 129.

48 Geo. III. c. 88, (bills of exchange,) 78.

48 Geo. III. c. 123, (discharge of small debtors,) 142.

49 Geo. III. c, 121, (bankruptcy,) 129.

54 Geo. III. c. 5(i, (copyright in sculptures, &c.) 208.

54 Geo. III. c. 156, (copyright,) 202.

55 Geo. III. c. 184, (stamps,) 40, 163, 278, 282, 298, 303.

56 Geo. III. c. 60, (unclaimed dividends,) 342.

56 Geo. III. c. 137, (bankruptcy,) 129.

3 Geo. IV. c. 39, (warrants of attorney and cognovits,) 91, 94.

4 Geo. IV. c. 83, (factors and agents,) 335.

6 Geo. IV. c. 16, (bankruptcy,) 45, 46, 49, 50, 70, 96, 111, 114,

123, 129, 133, 134, 223, 245, 254, 258.

6 Geo. IV. c. 94, (factors and agents,) 335.

7 Geo. IV. c. 6, (bills and notes,) 78.

7 Geo. IV. c. 46, (banking companies,) 179.

7 Geo. IV. c. 57, (insolvency,) 136.

7 & 8 Geo. IV. c. 29, (stolen goods,) 334.

9 Geo. IV. c. 14, (written contracts,) 38, 70, 71, 75, 76, 77,

254, 340.

9 Geo. IV. c. 32, (felony,) 44.

9 Geo. IV. c. 92, (savings banks,) 278.

10 Geo. IV. c. 56, (friendly societies,) 188.

11 Geo. IV. & 1 Will. IV. c. 20, (seamen's wills,) 268, 279.

• 11 Geo. IV. & 1 Will. IV, c. 38, (insolvency,) 136.

11 Geo-. IV. & 1 Will. IV. c. 40, (executors trustees of residue,) 291.

11 Geo. IV. & 1 Will. IV. c. 46, (illusory appointments,) 225.

11 Geo. IV. & 1 Will. IV. c. 65, (infants, idiots and lunatics,) 170.

1 Will. IV. c. 7, (
judgments,) 96.

1 & 2 Will. IV. c. 32, (game act,) 20, 21.

1 & 2 Will. IV. c. 56, (bankruptcy court,) 49, 50, 111, 116, 123.

2 & 3 Will. IV. c. 40, (seamen's wills,) 279.

3 & 4 Will. IV. c. 15, (copyright in dramatic works,) 204.

3 & 4 Will. IV. c. 27, (limitations,) 337, 338, 339, 340.

3 & 4 Will. IV. c. 42, s. 2, (actions by and against executors,)

60, 61.

s. 3, (limitation,) 337, 340.

s. 4, (disabilities,) 338, 340.

s. 5, (acknowledgment,) 339.

ss. 28, 29, (interest,) 105.

s. 39, (arbitration,) 152, 155.

6. 40, (witnesses on arbitration,) 153.
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Statutes cited.

3 & 4 Will. IV. c. 47, (bankruptcy,) 116.

3 & 4 Will. IV. c. 74, (fines and recoveries,) 317.

3 & 4 Will. IV. c. 98, (bills and notes,) 86.

3 & 4 Will. IV. c. 105, (dower,) 285.

4 & 5 Will. IV. c. 22, (apportionment of income,) 217, 218.

4 & 5 Will. IV. c. 25, (seamen's pay,) 279.

4 & 5 Will. IV. c. 29, (real securities in Ireland,) 234.

4 & 5 Will. IV. c. 40, (friendly societies,) 188.

4 & 5 Will. IV. c. 94, (public officer,) 178.

5 & 6 Will. IV. c. 41, (securities for illegal consideration,) 83, 85,

86, 134.

5 &. 6 Will. IV. c. 83, (patents,) 194, 195, 198.

6 & 7 Will. IV. c. 32, (building societies,) 189, 190.

6 & 7 Will. IV. c. 59, (copyright in prints, &c.) 207.

6 & 7 Will. IV. c. 76, (newspapers,) 211.

7 Will. IV. & 1 Vict. c. 26, (wills,) 173, 220, 265, 266. 267, 268,

269, 276, 277, 289, 291.

7 Will. IV. & 1 Vict. c. 73, (public officer,) 178.

1 & 2 Vict. c. 90, (banking companies,) 179.

1 & 2 Vict. c. 110, ss. 9, 10, (execution of warrants of attorney,)

93.

s. 12, (seizure of notes and securities,) 110,

245.

s. 13, (judgments a charge on real estate,) 132.

ss. 14, 15, (charging stock,) 172, 173, 190, 245.

s. 16, (imprisonment), 97.

s. 17, (interest on judgment debt,) 97.

s. 22, (judgment of inferior courts,) 98.

s. 27, (Insolvent Court,) 89.

s. 35, (discharge,) 137.

s. 36, (petition by creditor,) 137.

s. 37, (vesting order,) 137.

s. 45, (assignees,) 138.

s. 47, (sale,) 138.

s. 48, (mortgage,) ib.

s. 49, (powers,) 223.

s. 51, (debts, how sued for,) 111, 264.

s. 55, (benefice,) 138.

s. 56, (officer,) ib.

s. 57, (reputed ownership,) 46, 50.

s. 59, (voluntary preference,) 45, 138.

s. 60, (warrant of attorney,) 91, 94.

s. 61, (bill of sale, &c.) 46, 96.

s. 62, (dividend,) 138.

s. 69, (schedule,) 139.

Es. 70, 71, 72, (examination,) ib.
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Statutes cited.

1 & 2 Vict. c. 110, s. 75, (discharge,) 139.

ss. 76, 77, 78, (postponement of discharge,) ib.

s. 79, (costs,) 140.

s. 80, (annuities,) ib.

ss. 87, 88, 89, (future execution,) ib.

ss. 90, 91, (freedom from execution,) ib.

2 & 3 Vict. c. 11, (bankruptcy,) 11(3, 129.

2 & 3 Vict. c. 29, (bankruptcy,) d6, 116, 129.

2 & 3 Vict. c. 37, (usury,) 87.

2 & 3 Vict. c. 54, (custody of infants,) 326.

2 & 3 Vict. c. 67, (patents,) 194.

3 & 4 Vict. c. 73, (friendly societies,) 188.

3 & 4 Vict. 0. 82, (stock, judgments,) 173, 245,

3 & 4 Vict. 0. 110, (loan societies,) 189.

3 & 4 Vict. c. Ill, (banking companies,) 179.

5 Vict. c. 5, (Court of Exchequer in equity,) 171.

5 & 6 Vict. c. 39, (factors and agents,) 335.

5 Sc 6 Vict. c. 45, (copyright,) 202, 203, 204, 205, 206.

5 & 6 Vict. c. 79, (stamps on probates,) 278.

5 & 6 Vict. c. 85, (banking companies,) 179.

5 & 6 Vict. c. 100, (copyright in designs,) 211.

5 & 6 Vict. c. 116, (insolvency,) 144.

5 & 6 Vict. c. 122, (bankruptcy,) 50, 70, 116, 124, 252, 254, 258.

6 & 7 Vict. c. 65, (copyright in designs,) 211.

6 & 7 Vict. 0. 66, (index to warrants of attorney,) 94.

7 & 8 Vict. c. 12, (international copyright,) 209, 210.

7 & 8 Vict. c. 32, (bank notes,) 79,

7 & 8 Vict. c. 66, (aliens,) 43.

7 & 8 Vict. c. 69, (patents,) 194, 198,

7 & 8 Vict, c. 70, (arrangements between debtors and creditors,) 115,

7 & 8 Vict, c, 76, (transfer of property,) 214,

7 & 8 Vict, c, 96, (insolvency,) 45, 46, 50, 56, 94, 96, 97, 111, 116,

141, 142, 223, 264,

7 & 8 Vict. c. 110, (joint slock companies,) 175, 179, 180, 181, 183,

184.

7 & 8 Vict. c. Ill, (bankruptcy of joint stock companies,) 183.

7 & 8 Vict. c. 113, (banking companies,) 175, 182, 183.

8 & 9 Vict. c. 16, (Companies Clauses Consolidation Act,) 175, 176,

177, 178.

8 & 9 Vict. c. 18, (lands clauses consolidation,) 176.

8 & 9 Vict. c. 20, (railways clauses consolidation,) ib.

8 & 9 Vict. c. 48, (bankrupt's oath,) 116.

8 & 9 Vict. c. 62, (unclaimed dividends,) 342, 343.

8 & 9 Vict. c. 76, (legacy duty,) 270, 281, 282.

8 & 9 Vict. c. 93, (copyright in colonies,) 206.

8 & 9 Vict. c. 97, (stock,) 170, 174,
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Statutes cited.

8 & 9 Vict. c. 106, (real property,) 33, 214.

8 & 9 Vict. c. 109, (gaming and wagering,) 86.

8 & 9 Vict. c. 127, (execution,) 49, 97, 98.

9 & 10 Vict. c. 27, (friendly societies,) 188.

9 & 10 Vict. c. 93, (death by accident compensation,) 60, 61.

9 & 10 Vict. c. 95, (small debts,) 6, 90, 97, 98.

10 & 11 ^'ict. c. 14, (markets clauses consolidation,) 176.

10 & 11 Vict. c. 15, (gas clauses consolidation,) ib.

10 & 11 Vict. c. 17, (water clauses consolidation,) ih.

10 & 11 Vict. c. 27, (harbours clauses consolidation,) ib.

10 & 11 Vict. c. 34, (paving clauses consolidation,) ib.

10 & 11 Vict. c. 65, (cemeteries clauses consolidation,) ib.

10 & 11 Vict. c. 78, (joint stock companies,) 179, 180, 181, 182.

10 & 11 Vict. c. 83, (aliens,) 43.

10 & 11 Vict. c. 95, (copyright in colonies,) 206.

10 & 11 Vict. c. 96, (trust funds,) 242.

10 & 11 Vict. c. 102, (bankruptcy and insolvency,) 116, 137, 141.

11 & 12 Vict. c. 29, (hares,) 20.

c. 45, (Winding-up Act,) 183.

c. 86, (bankruptcy,) 116.

12 & 13 Vict. c. 67, (sequestration,) 138.

c. 74, (trustees' relief,) 242.

c. 110, (small debts,) 90.

c. 106, (bankruptcy,) 116.

s. 6, (court,) 89, 124, 135.

s. 11, (commissioners,) 124.

s. 12, (appeal,) 131.

s. 40, (assignees,) 125, 128.

s. 66, (who traders,) 117.

s. 67, (acts of bankruptcy,) 118.

s. 68, (composition deeds,) 114.

s. 69, (lying in prison,) 118.

s. 70, (trade petition,) 119.

s. 71, (compounding with petitioning creditor,

)

123.

s. 72, (judgment debt,) 120.

s. 73, (order of court,) ib.

s. 74, (petition for discharge,) ib.

s. 76, (petition for arrangement,) 135.

ss. 78, 79, (affidavit of debt,) 121.

ss. 80—84, (admission of debt,) 121, 122.

s. 88, (time,) 122.

6. 89, (petition,) 119, 123.

s. 91, (petition,) 122.

s. 94, (docket,) 123.

s. 101, (adjudication,) 124.
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Statutes cited.

12 & 13 Vict. c. 106, s. 104, (adjudication,) 124.

s. 112, (freedom from arrest,) ib.

s. 115, (concerted act of bankruptcy,) 119.

ss. 117, 118, (examination of bankrupt,) 131,

s. 125, (order and disposition,) 46, 50.

s. 126, (voluntary gifts,) 45, 245.

s. 129, (one year's rent,) 132.

s. 133, (executions, &c.) 96, 130.

s. 134, (fradulent preference,) 131.

s. 135, (warrants of attorney,) 95.

s. 136, (warrants of attorney,) 91.

s. 137, (warrants of attorney,) 94.

s. 139, (assignees,) 128.

s. 140, (joint creditors,) 258.

s. 141, (assignees), 49, 111, 128, 134.

s. 142, (assignees,) 125, 128, 134.

s. 147, (powers,) 223.

s. 152, (joint debts,) 252.

s. 153, (suits,) 264.

s. 154, (arbitration,) ib.

s. 168, (clerk's pay,) 132.

s. 169, (labourer's wages,) ib.

ss. 171— 183, (proof,) 126, 127.

s. 184, (execution,) 96.

s. 187, (dividend,) 131.

s. 195, (allowance,) 119, 132.

s. 197, (surplus,) 132.

s. 198, (certificate,) 133.

s. 199, (certificate,) 133.

s. 200, (certificate,) 133, 254.

s. 201, (fraud,) 133,

s. 202, (forbearing opposition,) 134.

s. 204, (promise to pay barred debt,) 70.

ss. 211—223, (arrangements under court,)

135.

s. 224, (arrangements by deed,) 114.

s. 230, (compositions,) 133.

s. 233, (gazette,) 125.

s. 236, (evidence,) 135,

s. 246, (oath not required,) 131.

s. 251, (wearing appearel,) 128.

s. 257, (assignees judgment creditors,) 135.

s. 260, (imprisonment,) 131.

s. 270, (forbearing opposition,) 134.

s. 277, (alien, &c.) 117.

c. 108, (winding-up amendment,) 183.
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Statutes cited.

13 & 14 Vict. c. 21, (interpretation,) 156.

c. GO, (Trustee Act, 1850,) 239.

c. 61, (small debts,) 6, 90.

c. 83, (railways,) 183.

c. 97, (stamps,) 72, 92, 101, 247.

c. 104, (Designs Act, 1850,) 208, 211.

c. 115, (friendly societies,) 188.

14 & 15 Vict. c. 8, (designs,) 211.

c. 25, (agricultural fixtures, emblements,) 14, 18.

c. 99, (evidence,) 153.

15 & IG Vict. c. 3, (administration for crown,) 303.

c.C, (designs,) 211, 212.

c. 12, (international copyright,) 208, 210,

c. 24, (wills amendment,) 2G7.

c. 31, (industrial societies,) 189.

c. 54, (small debts,) 90, 98.

c. 55, (trustees,) 239.

c. 65, (friendly societies,) 188.

c. 76, (common law procedure,) 64, 65,66,92,111, 272.

c. 83, (patent law amendment,) 192, 194, 195, 197,

198, 199, 200, 202.

16 & 17 Vict. c. 5, (stamps on patents,) 193, 200, 352.

c. 51, (succession duty,) 247, 249, 282, 283.

c. 59, (stamps,) 145, 178.

c. 63, (stamps on life policies,) 145.

c. 70, (lunatics,) 170.

c. 107, (copyright,) 206.

c. 115, (patents,) 194, 195, 197.

c. 123, (friendly societies,) 188.

17 & 18 Vict. c. 16, (county courts jurisdiction,) 90, 141.

c. 25, (industrial and provident societies,) 189.

c. 36, (bills of sale,) 46.

c. 83, (bills of exchange and promissory notes,) 80.

c. 90, (repeal of usury laws,) 87.

c. 101, (friendly societies,) 188.

c. 101', (Merchant Shipping Act,) 28, 51—56,269,279.

c. 119, (bankruptcy,) 119, 125, 129, 131, 132.

c. 120, (Merchant Shipping Repeal Act,) 51.

c. 125, (Common Law Procedure Act, 1854,) 4.

ss. 3, 6, 7, (arbitration,) 151.

ss. 5, 9, (award,) 158, 160.

s. 11, (proceedings at law may be stayed by

arbitration,) 150.

s. 12, (appointment of arbitrator by a judge,)

153, 161.

s. 13, (death of arbitrator,) 154.



INDEX. 399

Statutes cited.

17 & 18 Vict. c. 125, s. 14, (appointment of umpire,) 160.

s. 15, (time for making award,) 150, IGl.

s. 16, (possession of lands,) 162.

s. 17, (submission to arbitration by consent

may be made a rule of court,) 152.

s. CO, (court may examine judgment debtor

as to debts owing to him,) 110.

ss. 61, 65, (garnishee,) 110, 111.,

ss. 68, 69, (writ of mandamus,) 58.

s. 78, (order for restitution of chattels,) 4.

ss. 79—82, (writ of injunction,) 59.

18 & 19 Vict. c. 15, s. 7, (judgments,) 98.

c. 43, (marriage settlement of infants,) 309.

c. 63, (friendly societies,) 188, 189.

c. 67, (bills of exchange and promissory notes,) 80.

c. 91, (merchant shipping amendment,) 28, 51, 54.

c. Ill, (bills of lading,) 35, 57.

c. 122, (fire insurance,) 146.

c. 132, (labourers' dwellings,) 190.

c. 133, (Limited Liability Act,) 184.

19 & 20 Vict. c. 40, (provident societies,) 189.

c. 47, (joint stock companies,) 183— 186.

s. 5, (limited liability,) ib.

s. 9, (articles of association,) ib.

s. 10, (prescribed form of articles,) 186.

ss. 12, 13, (registration of memorial,) ib.

s. 15, (shares,) ib.

s. 16, et seq. (registration of shares, ) ib.

s. 38, (holding of land,) ib.

s. 41, (contracts,) ib,

s. 61, (limited liability,) 187.

ss. 62, 63, (contributories,) ib.

s. 66, (transfers,) ib.

c. 94, (administration,) 303.

c. 97, s. 1, (writ of execution, bond fide purchaser,)

49, 333.

s. 2, (restitution of chattels,) 4.

s. 3, (consideration for promise,) 73.

s. 5, (surety,) 106, 107.

s. 10, (infancy, coverture, lunacy,) 338.

s. 11, (joint debtor, absence beyond seas,)

255, 337, 338.

s. 12, (absent debtors,) 255.

s. 13, (debts, limitations,) 70, 71, 76, 77, 340.

s. 14, (co-contractor's interest,) 76, 257.

c. 108, (Small Debts Act,) 6, 90.



400 INDEX.

Statutes cited.

20 & 21 Vict. c. 14, (winding-up acts,) 75, 181, 187.

c. 49, (joint stock companies,) 175, 182, 184, 185, 187.

c. 54, (fraudulent trustees, bankers,) 243.

0. 57, (disposition of wife's reversionary interest,)

317,329.

c. 77, (Court of Probate Act, 1857,) 274, 295.

s. 3, (lords of manors,) 275.

s. 29, (practise,) 277.

ss. 46, 47, (district registry,) 276.

s. 59, (abode of testator,) ib.

s 70, (administrator pe«c^en/e lite,) 297.

s. 71, (receiver,) ib.

ss. 72, 74, (administrator,) 297.

s. 73, (administration,) 298.

s. 79, (executor,) 273, 274.

s. 86, (voidable probates,) 276.

c. 78, (Joint Stock Companies Winding-up,) 183.

c. 80, (Joint Stock Companies,) 180, 184.

c, 85, (Court for Divorce and Matrimonial Causes,)

325, 326.

s. 7, (decree for judicial separation,) 327.

s. 21, (protection order,) ib.

ss. 24, 32, (alimony,) ib.

s. 25, (wife feme sole,) 327, 328.

s. 26, (wife's necessaries, joint power,) 328.

s. 35, (custody and maintenance ofchildren), ib.

s. 45, (children's settlement,) ib.

s. 57, (petition,) 327.

21 & 22 Vict. c. 19, (loan societies,) 189.

c. 27, (Court of Chancery,) 59.

c. 56, (probates,) 278.

c. 60, (joint stock companies,) 148, 186.

c. 70, (copyright,) 211, 212.

c. 74, (small debts,) 90.

c. 91, (joint stock companies,) 184, 186.

c. 95, (executors,) 273, 274, 278, 295, 296, 297.

c. 101, (Court for Divorce,) 326, 327.

22 Vict. c. 13, (patents, i. nitions of war,) 197, 198.

22 & 23 Vict. c. 35, ss. 4, 6, (fire insurance,) 146.

s. 7, (irformal ii'.sPance,) 147.

s. 8, (pui^.iaser,)

s. 12, (powers,) 223.

s. 21, (assignment to self,) 346.

s. 23, (payment of mo'iiey by trustees,) 238.

s, 24 (concealment of'deeds,) 346.

s. 26, (power of attorney,) 335.



INDEX. 401

Statutes cited.

22 & 23 Vict. c. 35, ss. 27, 28, 29, (administration,) 281, 296.

s. 30, (trustees may apply for opinion ofjudge),

243.

s. 31, (trustees,) 242,

s. 32, (investments,) 167, 235.

c. 36, (stamps on probates,) 278.

c. 61, (divorce amendment,) 326, 328.

Statutes merchant and staple, 98.

Stock in trade, assignment of, 32.

in the funds, 165.

is personal estate, 167.

jobbing, 85, 168.

transfer of, ib.

contract for sale of, 169.

distringas on, 170.

charge of judgment on, 171.

transmission of, by will, 173.

unclaimed dividends on, 342.

notice to trustee on assignment of, 343.

Stolen goods, 333.

Stop order, 345.

Stoppage in transitu, 41.

Submission to arbitration, 149, 152.

by assignees in bankruptcy or insolvency, 264.

Succession Duty Act, 1853.. 247, 249, 282, 283.

Superior courts of record, 89.

Sureties, 105, 106, 107.

discharge of, 107.

proof of debts paid by, 126.

Survivorship amongst joint owners, 248.

none in equity of joint securities, 252.

none amongst owners in common, ib.

amongst joint debtors, 255.

as to joint and several debtors, 256.

of office of executor, 272.

T.

Tail, estate, none in personal property, 219.

Tenant without impeachment for wioc , 18.

for years or for life, ib.

joint, 290.

in common, ib.

Tenterden, Lord, his act.— Sc^ statute 9 Geo. IV. c. 14.

Testamentary alienation, growt!i of right of, 265.

See Will.

W.P.F. D D
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Timber. 16, 18.

trees, what are, ib.

Title, 332.

to money and negociable securities, ib.

to chattels personal, 333.

to stolen goods, ib.

to horses stolen, 334.

under factors and agents, 335.

warranty of, ib.

under statutes of limitation, 337—340.

to unclaimed dividends, 342.

to choses in action by notice, 343—345.

through deeds, wills, &c., 343.

abstract of, ib.

covenants for, 346.

to shares, ib.

comparison of, to real and personal estate, ib.

to goods bond fide acquired, 48, 333.

deeds, 9, 11.

solicitor's lien on, 29.

Tombstone, 13.

Trade, contracts in restraint of, 84.

marks, 212.

bankruptcy of partners in, 258.

liability of executor carrying on, 260.

customs of, 336.

Trader, who is, within the bankrupt laws, 116.

Transfer of stock, 168.

Trover and conversion, 23, 45.

recovery in, 43.

Tritst, though voluntary, enforced in equ ty, 34.

settlements by means of, 216.

funds, act for better securing, 242.

for payment of creditors, when revocable, 246.

for wife's separate use, 321.

form of, of stock, 346.

none entered on ship's register, 51.

Trustee Act, 1850.. 230.

Trustees, liability of, not investing in consols. 1 67.

transfer of stock when they refuse, 168.

infant, 169.

power to appoint new, 238.

costs of, 239.

responsibilities of, ib.

indemnity and reimbursement of, 241.

act for relief of, 242.

punishment of fraudulent, 242.



INDEX. 403

Trustees, power to apply for opinion of judge, 243.

of personal estate made joint owners, 249.

notice to, on assignment of chose in action, 343.

inquiry of, as to prior assignments of choses in action, 344.

form of usual clauses in settlement as to, 366.

U.

Umpire, 160, 161.

Uncertificated bankrupt, 134.

Unclaimed dividends, 342.

Unlawful contracts, 67, 81.

Use, conveyance by way of, 11.

Usurious contracts, 86.

V.

Vendor's lien, 41.

Vested interests, 216.

the courts lean to, 230.

giving, to children by settlement, 231.

Vesting order in insolvency, 137.

Voluntary trust enforced, 34.

bonds, 102.

preference in bankruptcy, 131.

in insolvency, 138.

settlement, void as against creditors, 244.

binding on settlor, 245.

of personal estate not void as against subse-

quent purchasers, 246.

W.

Wagers void, 85.

Wages to servants of bankrupt, 132.

Wales, custom of, 265.

Warrant of attorney, 91.

execution and attestation of, 93.

to be filed within twenty-one days, 94.

in case of bankruptcy or insolvency, ib.

executed by insolvent debtor, 140.

Warranty on sale of goods, 335.

Waste, tenant without impeachment of, 18.

being impleaded of, ib.

Wearing apparel, 48.

of bankrupt, 128.

of insolvent, 141.

Widow, usually preferred in grant of administration, 295.

her share under the Statute of Distribution, 299.

wlien deprived of Vier distributive share by settlement, 309.
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Widowhood, gift to a woman during, 307.

WiFB, executrix, 271.

covenant to settle her future property, 24'3.

no duty on legacy to, 282.

a feme covert, 310.

her chattels personal belong to her husband, 311.

her paraphernalia, 312.

her legal choses in action, 313.

her equitable choses in action, 314.

her equity to a settlement, 315.

disposition of her reversionary interests, 317, 318.

her husband's liability to her debts, 319, 324.

her will of her personal estate, 321.

trusts for her separate use, 321, 322.

restraint on her anticipation, 322.

powers may be exercised by, 224.

separation of, 324.

protection when deserted by her husband, 327.

her alimony, 327.

a feme sole, ib.

See Married Woman.
Will, 265.

attestation of, 267.

revocation of, 269.

executor of, 270, 279—281.

probate of, 274, 275.

ecclesiastical jurisdiction over, 275.

registration of, in Court of Probate, 276.

of wife by husband's authority, 321.

WiNDING-OP Acts, 183.

Witnesses, examination of, by arbitrators, 153.

to a will, 267.

Writing, what contracts to be in, 39, 71.

Writ of mandamus, 58.

of injunction, ib.

offieri facias, 47.

of levari facias, 49.

of elegit, ib.

of capias ad satisfaciendum, 97.

Year, agreement not to be performed within a, 73.

of executor, 280.

of administrator, 296.

York, custom of province of, 265, 302.

Younger children, 227.
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