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The Chicago Law Journal.

Vor. I.— No. 1.

SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. JANUARY TERM, 1876.

‘WriT oF ERROR TO THE CIRcUIT COURT OF LoGAN CouNTY; THE HON. LyMaN
LAcEY, JUDGE, PRESIDING.

Bensamin F. Logan v». Musick ET AL.

OprTIONS, OR TIME CONTRACTS —Of 8ale of grain for future delivery not prohibited.—
The statute does not prohibit a party from buying or selling grain for future de-
livery; the contract is legal whether the party selling for future delivery has the
grain on hand at the time of such sale or not.

TrE OPT10N.—A contract for the sale of grain for future delivery gives the pur-
chaser an option to select a day within a limited time on which he will receive
the grain, but not an option to buy at a future time which is prohibited by the
statute. Sec. 130, Rev. Stat. 1874, p. 872.

J. H. RoweLL and BEAsSON & BLINN, Attorneys for Plaintiff in Error.
HosuiT & FoLEY, Attorneys for Defendants in Error.

Justice Crala delivered the opinion of the court:

This action was brought by Musick and Brown against Benjamin
F. Logan, to recover money paid by them to cover losses on grain
Eurchased on the board of trade in Chicago, for the defendant, on

is order.

A trial was had before a jury, which resulted in a verdict in favor
of the plaintiffs for $2,206.25. The court overruled a motion for a
new trial and rendered judgment on the verdict.

Several errors have been assigned upon the record, but we
understand the defendant relies upon three points to reverse the
Jjudgment :

1. That the plaintiffs failed to sell grain as agreed, and on account
of the failure they became indebted to the defendant in a larger
sum than they advanced for him.

2. The judgment is too large, in any event, in the sum of §1,162.

3. That the advances sued for by the plaintiffs were made on
account of gaming contracts in grain, are in violation of the statute,
and cannot be recovered.

The plaintiffs were engaged in the commission business in Chi-
cago; they purchased for the defendant, at his request, twenty thou-
sand bushels of wheat for June delivery, and ten thousand for July
delivery. The wheat was sold at a loss of-about $3,406.25; the
defendant had paid as a margin $1,200. Thus far there seems to
be but little dispute in relation to the facts; but on the 24th day of
May, 1875, the defendant went to Chicago, and called upon Musick,



2 LogaN ». Musick.

one of the plaintiffs, and, as he testifies, made an arrangement to
have him that morning sell for him on the board of trade the twenty
thousand bushels of wheat which had been purchased for June, and
also “sell short” twenty thousand bushels more. This was done
with the view, as wheat was then declining, to save the loss on the
wheat previously bought.

The two went together to the board of trade. The defendant
testifies that no restrictions were placed upon the plaintift as to
price, but he was to sell on the market. The result, however, was
the sale of ten thousand bushels only, and hence the detendant
claims a large loss in profits, which he would otherwise have made
had the plaintiff made sale of forty thousand bushels, as he had
agreed. P

Musick, however, testifies that he sold ten thousand bushels at
97% a short time after he arrived at the board of trade, and reported
the sale to the defendant, who then instructed him to sell no more
at less than 98 cents, and on this account no more wheat was sold.

Here was a direct conflict in the evidence, which it was the
province of the jury to settle; and while it is true there was some
evidence tending to corroborate the defendant’s version of the trans-
action, yet there was no such clear preponderance of the testimony
in his favor on this point as to authorize an appellate court to dis-
turb the verdict of a jury, who have the witnesses before them, and
have many facilities for determining the degree of credit that should
be given to a witness that an appellate court does not possess.

The ten thousand bushels of wheat purchased for July delivery,
was sold at a loss of $1,162.50. This item formed a part of the
plaintiff’s judgment, and it is urged that no recovery can be had for
this loss, for the reason the plaintiffs sold the wheat wrongftully on a
rising market, when the purchase was fully protected by an ample
margin.

This lot of wheat was purchased by the plaintiffs by the order of
the defendant, sent to them through the firm of Boyden & Barrett.
The position taken by the defendant is, that Boyden & Barrett put
up a margin of $1,800 for him on this purchase; but the only evi-
dence bearing upon this question is that of Mark W. Barrett; he
says his firm purchased, through the plaintiffs, twenty thousand
bushels of wheat for July —ten thousand for themselves, and ten
thousand for the defendant. He also says that 1,800 was put up by
the firm on the purchase, but what portion, if any, was put up for
the detendant does not appear. While the evidence of this witness
is difficult to understand, and the precise nature of the arrangement
between him and the defendant is left in doubt, from his testimony,
yet we cannot infer, from anything he testified, that the plaintifts
ever gave the defendant any credit for money in this transaction, or
that they were ever directed or requested to do so, or that they ever
had any knowledge that the funds paid them by this firm were to be
used as margins for the defendant on any wheat purchased fgr him.

The defendant, when on the stand as a witness, did not pretend
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that he had put up any margin except thre $1,200, with which he
was credited on general account.

The plaintiffs testified they had only received $1,200. So far as
the evidence of the plaintiffs and defendant is concerned, there is no
substantial difference on this point. Neither seems to claim or pre-
tend that any advances had been made by Logan as a margin on
purchages, except the 1,200.

If it be true, as now insisted, that $1,800 had been paid for Logan
to the plaintiffs to protect the purchase of the July wheat, it seems
strange that he could not, in his evidence, give the jury some
account of it.

In view of all the evidence we are not prepared to say the jury
erred in the amount of the verdict.

It is, however, claimed by the defendant that the contracts for
the purchase of the wheat were void under the statute, as gambling
contracts, and for that reason the judgment cannot be sustained.

The statute declares that whoever contracts to have or give to
himself or another the option to sell or to buy at a future time, any
grain, etc., shall be fined in a certain sum, or confined in the county
Jail, ete.; and all contracts made in violation of this section shall be
considered gambling contracts, and shall be void. Rev. Stat. 1874,
372, sec. 130.

In order to determine whether the contracts in question fall
within the statute, a brief reference to the evidence bearing upon
this point is necessary.

The defendant, in answer to certain questions, stated :

“Tell the jury what you contracted with them to buy for you?

“No. 2 spring wheat.

“Did you, in any of your letters or dispatches, instruct them to
buy the privilege of purchasing in the future?

“No, sir; I instructed them to buy No. 2 spring wheat.

“Did you, in any of your letters or telegrams, or in any instruc-
tions to Musick & Brown, instruct them to purchase for you the right
to purchase in the future?

“No, sir; it was No. 2 spring wheat.

“They purchased 40,000 bushels of No. 2 spring wheat for you?

30,000.

“ You instructed this purchase to be made?

“Yes, sir.

“You contracted for No. 2 spring wheat?

“Yes, sir.”’ -

Mr. Musick, one of the plaintiffs who purchased the grain, stated
that the orders given were, not to buy options, but grain, and if the
grain had been called for by the defendant, it would have been
orthcoming.

It is clear from this proof that the parties were not dealing in
options, but that the plaintiffs were instructed to buy for the defend-
ant a certain quantity of grain for future delivery, and actually
bought it. Under the contracts made, Logan did not have the
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option to buy, but he actually purchased, and if he failed to take the
grain at the time he-was to receive it, he would be bound to respond
in damages. So with the parties of whom the grain was bought;
they did not have an option to sell, but actually sold the grain, and
were bound to deliver i1t at the time specified, or, on failure, wonld
be liable in damages.

The statute does not prohibit a party from selling or buying grain
for future delivery; such was not the purpose of the statute; nor
can it make any difference as to the legality of the contract, whether
the party who sells for future delivery, at the time the sale is made,
has on hand the grain; a I:arty may sell to-day a certain quantity of
grain for delivery in a week or a month hence, and then go upon the
market and buy the grain to fill the contract. It is true, the defend-
ant had the option, under the contract, to select a day within a
limited time on which he would receive the grain; but such an
option does not fall within the statute, for the reason that it does not
render the sale optional.

We are, therefore, satisfied that the contracts did not fall within
the statute, and we perceive no reason why they should not be
enforced.

The judgment of the Circuit Court will be affirmed.

Judgment affirmed.

EDITOR'S NOTES.

TiMe CoNTRACTS —OPTIONS — FUTURE DELIVERIES.

1. The form of a time contract.

2. Evidence of in Wisconsin; in Illinois.

3. A conditional contract, performance, or offer to perform requisite to create a
liability.

4. Performance may be waived, a resale or a repurchase may be made, and the
difference settled before maturity of the contract.

6. Necessity of.

1. The form which every time contract, made on the open board
— on change — when completed wears, is as follows:
At the time of making it, the parties each enters on his card a
memorandum, thus:
Buyer BouGHT ‘‘Brown & Co., 250 July Pork, $16.20."
Seller SoLp ‘‘Black & Co., 250 July Pork, $16.20."

Afterward the memoranda are compared and checked, that
there may be no misunderstanding. At the close of the session, the
contract 1s reduced to writing, in counterparts, thus :

On the part of the buyer:

CONTRACT.
. CHicAGO, April 30, 1877,
We have this day bought of Brown & Co. 250 bbls. Mess Pork, at $16.20 per
bbl. regular on delivery, at seller's option, July 1877. This contract is subject in all
respects to the Rules and Regulations of the Board of Trade of the Bcity of Chicago.
LAck & Co.

On the part of the seller:



Loaanx ». Musick. 5

CONTRACT.
CHIcAGo, April 30, 1877,

We have this day sold to Black & Co. 250 bbls, Mess Pork, at $16.20 per bhl.
regular on deliverf, at seller's option, July 1877. This contract is subject in all
respects to the Rules and Regulations of the Board of Trade of the city ot Chicago.

Browx & Co.

These are then exchanged.

2. Oftentimes no other evidence of the contract is put in writing
than the memorandum made on change. This was held, when made
in Wisconsin, and no part of the price was paid, or of the property
delivered, to be void under the Statute of Frauds. Hooker v. &mb,
26 Wis. 511. DBut in Illinois, such a contract may be in parol:
even the memorandum is not essential to its validitv. Barrow v.
Window, 71 I11. 214, see p. 218.

3. Such a contract is, on the part of the buyer as well as the seller,
a conditional promise or agreement: the obligation to perform it by
the one is made to depend upon the performance of it by the other.
Stoolfire v. Royse, 71 111. 223.

At the maturity or close of the contract, in order to perfect the
liability of the one, the other has certain things to do; the seller un-
dertakes to deliver whenever, within the specified time, the seller
chooses to tender the commodity and demand the price; hence a
tender or delivery of the same must be made at the proper time in
the manner prescribed by the rules and regulations of the board to
entitle the seller to the price. In case this is done, and the buyer
refuses to receive, then the seller has a claim against the buyer for
the difference between the contract price and the market price on
the day of the tender of the delivery and demand of the price; on
the other hand, the buyer undertakes to pay the price whenever in
the month the seller chooses to deliver; but it is necessary for the
buyer, in order to create an obligation against the seller, at the ma-
turity or close of the contract, to tender the price and demand the
property according to such rules and regulations; if the seller then
refuse to deliver, the buyer has a claim against the seller for the
difference between the contract price and the market price on the
day of the tender and demand. Hough v. Rawson, 17 Tll. 588;
Stoolfire v. Royse, 71 11l. 223; Lyon v. Culbertson, 8 Chic. Leg.
News, 153.

It has been held that no rule of the board of trade can excuse
these subsidiary acts. Lyon v. Culbertson, 8 Chic. Leg. News, 153.

4. But there is nothing to prevent the parties, by subsequent
agreement or acts, fron waiving or excusing such performance, or
rendering the same unnecessary. Suppose, for example, that when
the price of mess pork has declined, as it did on May 29, to $13.80,
Black & Co. may not want to incur a heavier loss; in order to
close the contract, they may then sell 250 barrels mess pork to
Brown & Co., or anybodyf else, at $13.80 and pay Brown & Co.
$600, the difference between the two deals. oes this second
transaction, precisely like the first on principle, nullify the first?
Was it the intention of either Black & Co. or Brown & Co., on
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April 30, to bet on the price of mess pork, and through the
machinery of the board of trade cover their unlawful venturef
Because there was no delivery of mess pork by Black & Co. to
Brown & Co., and a subsequent re-delivery by Brown & Co. to Black
& Co., is the transaction which resulted, taken as a whole, when com-
flete to be regarded as a gambling contract? The Supreme Court of

llinois say that it is not, and fully sustain it as a legitimate time
contract. Paxley v. Boyzton. 79 I11. 351.

A delivery at the time of the second transaction could not be
enforced, in fact was not then desirable; the second transaction fixed
the exact loss of Black & Co. as well as the gain of Brown & Co. at
the ditference between the prices named in the two contracts, which
renders their further continuance, as well as the delivery and re-
delivery of the pork, useless. Again, suppose that instead of a
decline in price mess pork had advanced to £18.60, Black & Co.
might not care to deliver the 250 barrels at a loss of &60()( especially
if the price bid fair to further advance. They then purchase 250
barrels mess pork of Brown & Co., pay the difference and keep the
pork. In either case the one contract exactly offsets the other
so far as a delivery or tender is concerned, and a settlement or
payment of the difference legitimately closes the deals. Prxley v.
Boynton, supra.

On the 30th of April, when mess pork stood at &16.20, the day
the contract was made, suppose Brown & Co. had bet the difference
with Black & Co. that the price of mess pork for July delivery
would in the month of May decline, then on the 29th day of May
the losers had given their promissory note for the $600 to the
winners for the wager, no one would contend seriously for the
validity of the note. Merchants S. L. & T. Co. v. Goodrich,
75 111. 554.

The difference in the result would be the same, but the validity
or invalidity of the transactions is apparent at a glance. One is
speculating or trading, the other is gambling. Contracts are made
in legitimate form tw lce, and the difference between the two settled
in the regular course of trade and commerce according to the law
merchant in one case, while the other is a mere wager.

5. Chicago and Milwaukee have become the grain and provision
markets of the Northwest. Cereals and provisions are, in these cities,
in open market, day by day, year in and year out, bonght and sold,
not only for cash but also_for future delivery. Capltal is on h.«md
secking investment in just such ventures, which keeps market prlces
firm and steady. Grain yet to be grown, meats yet to be packed
and cured, are continually the basis of “such contracts of purchase and
sale, called in the well-known langnage of the dealers on change,
“time contracts,” “ options,” as well as * future deliveries.”

The Supreme Court of Illinois say :

“Time contracts have become necessary, and are regarded as regu-
lar and legitimate. Pexley v. Boynton, supra.

Such contracts should not be confounded with “puts and calls,”
which are also called “options.” Pickering v. Cease, 79 Il1. 328.
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SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. SEPT. TERM, 1876.

ApPEAL FROM Cook County. OPINION FILED JaNUARY 81, 1877,

CuarLEs P. HoLpeEN v. GEORGE SHERWOOD.

BANKRRUPT AcT— Revised Statutes of the United States, section 5106, construed.—
The statute prohibits the court from proceeding to final judgment until the
question of a discharge shall be determined; but the fact must be pleaded or
brought to the knowledge of the court in a proper manner.

MotioNx —For an order to stay proceedings, based on transcript.—Before a justice of
the peace a motion accompanied with the transcript, and based thereon, would
be proper practice, as it is'not a court of record, and pleadings are not required
when based on the transcript alone; there must be a motion for an order to stay
proceedings. That is the only means by which the court can have anything
upon which to act. A court would not be authorized to enter such an order of
its own motion. Such a motion should be made before the case is called for
trial.

DiscHARGE —Wairver of —suggestion and pleading of bankruptcy.— A bankrupt
may waive a discharge. The law does not compel him to rely on it, nor does it
require a court to allow the discharge simply upon the fact being suggested.
To defeat the action it must be pleaded in the same manner as any other defense.
The suggestion of bankruptey gives the court jurisdiction of the bankrupt’s per-
son, and the court may proceed to trial and judgment, unless he in a proper
manner interposes his bankruptey. - .

Biuu or Exceprions.—If a motion is properly made, and in apt time, and disal-
lowed by the court, the motion, the transcript and all evidence on the hearing
of the motion, should be embodied in a bill of exceptions, and become a part
of the record in the case.

HoLpEN & MOORE, Attorneys for Appellant.
Avra M. HuLgeTT, Attorney for Appellee.

Justice WaLKER delivered the opinion of the court:

This was an action commenced before a justice of the peace of
Cook county by appellee against appellant.

A trial was had, resulting in a judgment for $100 and costs of
suit. Defendant perfected an appeal to the Circuit Court of that
county, and the cause was again tried by the court and a jury,
resulting in a verdict for £113.50. '

This latter trial was had on the 22d day of January, 1876.

Ort the rendition of the verdict in the Circuit Court defendant
suggested that he had been decreed a bankrupt, and the court was
thereupon asked leave to file a transcript of the proceedings in
bankruptcy, which was granted by the court. And the court there-
upon rendered judgment on the verdict. And the cause is brought
to this court on appeal. :

It is urged that the general bankrupt act, Revised Statutes of the
United States, section 5106, prohibits all creditors from prosecuting
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their suits to a final judgment against a bankrupt until the question
of the discharge of such debtor shall have been determined, and any
such suit shall be stayed to await this determination of this court in
bankruptey on the question of discharge, etec.

The record contains no bill of exceptions, and it only states that
appellant suggested his bankruptey to the court, and asked leave to
ﬁYe the transcript of the record showing his bankruptey. It no-
where appears that any motion was entered for a stay of proceedings
until the question of his discharge should be determnined. Before
a justice of the peace a motion accompanied with the transcript, and
based thereon, would be proper practice, as it is not a court of
record, and pleadings are not required when based on the transcript
alone; there must be a motion for an order to stay proceedings.
That is the only means by which the court can have anything upon
which to act. A court would not be authorized to enter such an
order of its own motion. Nor is it the duty of the judge to make
inguiry to learn whether the parties, or either of them, Lias become
bankrupt. Nor can he act on any knowledge he may acquire until
asked in an appropriate manner.

It is true the statute prohibits the court from proceeding to final
%ldgment until the question of a-discharge shall be determined.

ut the fact must be pleaded or brought to the knowledge of the
court in a proper manner. He will say that if a defendant were to
suggest that he had paid the debt for which he was sued, and ask
leave to and file the receipt, it should prevent the court from pro-
ceeding to try the case. :

A bankrupt may waive a discharge.

The law does not compel him to rely on it, nor does it require a
court to allow the discharge simply upon the fact being suggested.
To defeat the action it must be pleaded in the same manner as any
other defense. The suggestion that the defendant was a bankrupt
was wholly unlike the suggestion of the death of one of the parties,
as in that case the court thereby loses jurisdiction of the party by
his death, and the court can proceed no farther until some person is
substituted to represent him. Not so with the bankrupt, as the
court still continunes to have jurisdiction of his person, and may pro-
ceed to trial and judgment, unless he in a proper manner interposes
his bankruptey. But even if there had been a proper motion, it
came too late, as the bankruptcy had occurred some five months
before the trial. If we may look into the certificate of the register,
appellant should have made his motion for a stay of proceegings
based on the transcript before the cause was called for trial.

He could not be permitted to lie by and permit the plaintiff to
incur the expense OF a trial, and when it terminated in a verdict
against him, then, for the first time, to ask for a stay of proceedings.

Again, if a motion had been properly made, and in apt time, and
disallowed by the court, the motion, the transeript and all evidence
on the hearing of the motion, should have been embodied in a bill
of exceptions, to become a part of the record in the case.
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So that in any point of view in which the case can be considered,
there is no ground for reversing the judgment of the court below,
and it must be affirmed. Judgment affirmed.

SUPREME COURT OF ILLINOIS.
SOUTHERN GRAND DIVISION. JUNE TERM, 1876.

ArpEAL FROM THE CircuiT CourT OF RicHLAND County; THE Hox.J. C.
ALLEN, JUDGE, PRESIDING,

Horace Haywarp ». CaAroLINE GUNN.

LiMITATION —When a trust is exempt from the bar of statute.—To exempt a trust
from the bar of the Statute of Limitations, it must, first, be a direct trust;
second, it must be of the kind belonging exclusively to the jurisdiction of a court
of equity; and, third, the question must arise between the trustee and the
cestui que trust.

Hence, where money is placed in the hands of an agent for a particular use, the
surplus, if any, to be refunded by him, an action at law to recover such surplus
will be barred by the Statute of Limitations, by the lapse of the statutory
period after a breach of the duty resting on the agent to return the surplus.

SaME—Effect of Married Women's Law of 1861 on statute.—The effect of the act
of 1861, investing married women with the sole control of their separate prop-
erty, was, as to such property, to place them in precisely the same position, so
far as the Statute of Limitations is concerned, as they would occupy if unmar-
ried.

EvIDENCE—Failure to render bill of items not ground for dispegarding testimony
of party in regard to.— The inability or refusal of a party testifying to a demand
to render an itemized account, is a circumstance that might tend to weaken the
effect of his testimony, but it is not conclusive proof that the testimony is false,
nor should the jury be instructed to disregard the testimony in the absence of
such an account.

STATUTE OF FRAUDS—W hether undertaking is collateral or original. —Where a
woman puts notes in the hands of an attorney to be collected, and the proceeds
applied to the payment of a debt for which her husband’s property has been
sold, and the costs of the proceedings against her, with the agreement that
when the notes are paid the certificate of purchase shall be assigned to her,
such transaction on her part is an original undertaking, and not a promise to
pay the debt of another, and hence not within the Statute of Frauds.

CanBY & ExEy, Attorneys for the Appellant.
WiisoN & HUTCHINSON, Attorneys for the Appellee.

Justice ScHoLFIELD delivered the opinion of the court:

Appellee brought assumpsit against appellant, as surviving part-
ner of the firm of Hayward & Kitchell, attorneys-at-law, for certain
moneys belonging to {er which she claimed they had received and
failed to account for.
~ The declaration contains only the common congolidated money
.counts. Appellant pleaded, first, non assumpsit; second, that the
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geveral causes of action did not accrue within five years next before
the commencement of the suit; and, third, payment and set-off.
Ap})ellee joined issue on the first plea, traversed the third, and
replied, s([l)ecially, to the second plea, first, that the several causes of
action did accrue within five years; second, that the suit was to
recover moneys, of which Hayward & Kitchell, as her attorneys, had
been intrusted with the collection and custody ; third, that suit was
brought to recover on a contract in writing; fourth, the covertnre
of appellee; and,. fifth, that appellant fraudulently withheld and
concealed from appellee knowledge of the several causes of action.
Appellant joined issue on the replication to the third plea and the
first replication to the second plea, and traversed the other replica-
tions to the second plea, upon which appellee joined issue.

The jury, under the instructions of the court, returned a verdict
in favor of appellee for §584¢. Motion for a new trial was made by
appellant, whercupon appellee remitted $184 of the amount found
by the verdict of the jury, and the court then overruled the motion
and gave judgment for appellee for £400.

The facts proved on the trial, so far as they are material to an
understanding of the questions upon which we are required to pass,
are, substantially, these:

One Samuel H. Gunn, the husband of appellee, being the owner
of certain lots in Olney, and at the same time largely indebted
to the firm of Cummins, Seaman & Co., of New §'ork, had
executed to them a mortgage on the lots to sccure the payment
of his indebtedness. The mortgage had been foreclosed and the
lots sold, and bid in by Cummins, Seaman & Co., who held certifi-
cates of purchast therefor. Appellee was desirous of purchasing
and obtaining title in herself to a portion of these lots, and, to
enable her to gratify that desire, the firm of Gunn Drothers (which
did not include her husband) agreed to give her $1,500 for a claim
she held in her own right on certain other lots. The legal business
relating to the collection of the indebtedness of Samuel H. Gunn
to Cummins, Seaman & Co., including the foreclosure, sale, etc.,
was intrusted by them to the law firm of Hayward & Kitchell.
After some negotiation, it was agreed between Cummins, Seaman
& Co. and appellee, that they would, upon her paying them %1,000
and releasing her claim to dower in the other lots for which they
held certificates of purchase, assign and deliver to her the certihi-
cates of purchase to six designated lots. It is also claimed by appel-
lant that appellee was, in addition to-paying the 1,000 to Cum-
mins, Seaman & Co., to pay all costs and attorneys’ fees incurred by
them in collecting or attempting to collect claims against Samuel
H. Gunn. Appellee concedes that she was to pay, in addition to
the $1,000, the costs and attorneys’ fees incurred in the foreclosure
of the mortgage, but she denies that she was to pay any other costs.
Cummins, Seaman & Co. placed in the hands of Hayward &
Kitchell the certificates of purchase intended for appellee, to be held
by them until she complied with the agreement, and then delivered
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to her. Appellee sold to Gunn Brothers the lots they agreed to
buy of her tor $1,500, and thcy secured the payment of the same
by their three promissory notes for $500 eac}l)l. She placed these
notes in the hands of Hayward & Kitchell, with the understanding,
as she claims, that they should collect them when due, and, after
paying the amount of §1,000 to Cummins, Seaman & Co. and the
costs In the foreclosure suit, account to her for the balance; but
appellant claims that one of the notes was assigned by her to Hay-
ward & Kitchell for the payment of the costs, attorncys’ fees, etc.,
which Cummins, Seaman & Co. had incurred in their efforts to col-
lect from Samuel H. Gunn, and that the proceeds of the other two
notes were to be applied when collected, in payment of the $1,000
and accruing interest, to Cuinmins, Seaman & Co. The notes were
collected, the $1,000, and some accruing interest, paid to Cummins,
Seaman & Co., and appellee relinquished her dower in the lots
agreed upon to Cummins, Seaman & Co. and received the certificates
of purchase to those she was to have.

It appears this all occurred as early as May, 1868, and this suit
was not commenced until October 30, 1874. Appellee was divorced
from her husband, as the record shows she testified, in 1869 ; but it
is claimed, in point of fact, it was in 1871. In the view we take of
the case, however, this is unimportant.

It appears, from the bill of exceptions, a receipt was given by
Hayward & Kitchell for two of the notes, but what its language
was does not appear. As to the third note, there does not appear
to have been any writing whatever between the parties.

Appellee’s claim is for the balance on the proceeds of the notes
(after the payments authorized by her were made) in the hands of
appellant, as surviving partner of Hayward & Kitchell.

he court, at the instance of appellee, gave to the jury several
instructions to which exception is taken by the appellant. The first
is as follows: _

“If the jury find from the evidence that the defendant held in
his hands funds which were placed there to pay certain claimsg, the
overplus (if any) to be returned to the plaintift, and if you further
find that the detendant still has such funds in his hands, you will
find for the plaintiff, and assess her damages at such sum as you find
is justly her due. Such facts, if proven, will take a case out of the
Statute of Limitations, and authorize a recovery, notwithstanding
the lapse of time.”

Appellee contends that the facts contemplated by this instruction,
and upon the hypothesis of proof of which it was given, create the
relation of trustees and cestut que trust between appellee and Hay-
ward «& Kitchell, and therefore the Statute of Limitations cannot
be interposed as a bar to her claim. This, in our opinion, is a mis-
apprehension of the law applicable to the evidence on this point.
“To exempt a trust from tﬁe bar of the statute, it must be, first, a
direct trust; second, it must be of the kind belonging exclusively
to the jurisdiction of a court of equity; and, third, the question
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must arise between the trustee and the cestui que trust.” Angell
on Limitations, chap. 16, sec. 166; The Governor ete. v. Woodworth,
63 I11. 254.

The second requisite is here entirely wanting. It is obvious that
a court of law has been just as competent to administer relief to
appellee, ever since the breach of duty of Hayward & Kitchell, if
they have been guilty of such breach, as it is now. Indeed, from
the evidence, it is not perceived that appellee would, at any time,
have been justified in resorting to a court of equity. No discovery
was necessary, and the remedy at law was adequate. See, also,
Murray v. Coster, 20 Johns. 576 ; Wisner v. Barnett, 4 Wash. C.
Ct. 631.

The third instruction is:

“The jury are not authorized to allow detendant for an account,
unless the same is fully stated, so that the jury can understand for
just what matter said charges are made.”

This can have reference only to the evidence of appellant, in
which he testitied that he had appropriated the money collected, in
excess of that paid Cummins, Seaman & Co., to the payment of
costs and attorneys’ fees. IHe gave no itemized account, but stated
that the costs and attorneys’ fees amounted to more than the amount
Hayward & Kitchiell had received. The effeet of this instruction,
as we conceive, was to direct the jury to disregard this portion of
his evidence. Appellant’s inability or refusal to render an account
was a circumstance that might tend to weaken the eftect of his testi-
mony, but it conld not, surely, be taken as conclusive proot that it
was false. If the agrecment of the Parties was, that appellee was to
gay all the costs and the attorneys’ fees in the case of Cummins,

eaman & Co. ». Samuel H. Gunn, and it required all the money
collected on the notes in the hands of Hayward & Kitchell, after
paying Cummins, Seaman & Co. the $1,000 and accruing interest,
to do 8o, and the money was thus applied, it cannot be that appellee
is entitled to recover, whether appellant makes an itemized account
or not. The proof of rendering an account is but one step in the
evidence — if made, it might be contradicted and impeached, or, if
not made, the legitimate appropriation of the money might still be
proved by any competent evidence.

Appellee’s fourth instruction was this :

“ gne party cannot be held to pay the debt of another, without
an agreement in writing. The plaintiff cannot be held to pay the
debt of Cummins, Seaman & Co., unless plaintift agreed, in writing,
that she would pay such debts.”

This was unquestionably erroneous, and its tendency was to neces-
sarily mislead the jury. As between appellee and appellant, this
contract was in no sense collateral. It was an original undertaking,
whereby appellee agreed to and did place the notes in the hands of
Hayward & Kitchell, for a stipulated purpose, and in consideration
whereot' they agreed the notes should be applied to that purpose;
but even if the question were, whether Cummins, Seaman & Co.
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could recover on this contract against Hayward & Kitchell —they
having collected the notes and neglected to comply with their
undertaking to that firm—we could have no doubt as to their right,
notwithstanding the absence of a memorandum in writing. See
Eddy v. Roberts, 17 11l. 505; Hite v. Wells, id. 88; Brown v.
Strazt, 19 id. 88; Wilson v. Bevans, 58 id. 232.

Besides, it has been frequently held, a contract which, while ex-
ecutory, may be avoided because the formalities prescribed by the
Statute of Frauds are wanting, when executed, cannot be avoided
on that ground. Swanzey v. Moore, 22 11l. 63; James v. Morey,
44 id. 352.

The fifth of appellee’s instructions was:

“If the jury gelieve, from the evidence, that, during part of the
time since the receiving of the money sued for, plainti%' was a8 mar-
ried woman, then, for so much of said time, the Statute of Limita-
tions will not run—that is, the Statute of Limitations could not bar
‘Ellaintiﬁ' of her right, she being a married woman, unless more than:

ve years have elapsed since the disability was removed.”

By section 21, chapter 83, Revised Laws 1874, it will be observed,
no exception as to the running of the Statute of Limitations against
married women, in regard to their individual rights, now exists; and
we are of opinion the necessary effect of the act of 1861, in vesting:
married women with the sole control of their separate property, was,
as to such property, to place them in precisely the same position, so
far as the statutes of limitation are concerned, that they would
occupy if femes sole. When the reason ceases, the law itself
ceases. The exception in favor of married women, in the old stat-
utes of limitation, was because of their disability to sue without the
consent of their husbands and the joining of their names. That
being removed by the act of 1861, a married woman should be held
to the same promptness, in the assertion of her rights, as any other
prcl):gerty holder laboring under no legal disability.

ut, it is insisted, even if there was error in the instructions
relating to the Statute of Limitations, such error cannot affect the
merits of the case, because the suit is upon a contract in writing.
This view, unfortunately for appellee, has no support in the evidence.
There is no written evidence of the agreement whereby appellee
placed the notes in possession of Hayward & Kitchell. The receipt
only embraced two of the notes; and that it did not embrace the
terms of the contract, is evident from the fact that neither party has
resorted to it as affording such evidence, but both have confined
themselves exclusively to parol evidence of what they respectively
claimed to be the contract. Moreover, the proceeds of the third
note, and which was not included in the receipt, we infer from the
evidence, form, in reality, the only subject of controversy. Whether,
a8 aEpellant contends, that note was assigned to Hayward &
Kitchell to pay attorneys’ fees and costs, or was to be collected and
accounted for, as appellee contends, must be determined entirely, so
far as the record now discloses, from parol evidence. It is not pos-
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sible to throw this note out of the case, as the record now stands,
and turn the litigation entirely upon one of the others, in any view.

With regard to the question of the suppressing of knowledge of
appellee’s cause of action, we need but say, the evidence befure us is
not sufticient to sustain the judgment on that ground, disregarding
the errors we have alluded to.

It may be, as is contended by counsel for appellee, that the bill of
exceptions does not, in fact, present the case fairly as it was presented
to the court below ; but we can indulge in no presumptions to that
effect. The court below settles the bill of exceptions, and when it
does s0 we cannot entertain any suggestions tending to impeach it,
or in anywise reflecting upon the conduct of the court in settling it.

The judgment is reversed and the cause remanded.

Judgment reversed.

SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. SEPT. TERM, 1876.

ArPEAL FROM SUPERIOR CouRT oF Cook Couxty. OrINION FILED FEB-
RUARY 9, 1877,

Ebcar S. IIeaton v. ABraunaM S. PRATHER ET AL.

Trust DEED—1In the nature of a mortgage.—When the record of a trust deed is
sufficient notice to put parties on inquiry as to a sale pursuant to the terms of
the power in deed.

The record of a trust deed gives notice of its existence to subsequent claimants
of the equity of redemption, and points out the source of information of what
might be done in pursuance of the deed, and they are bound to take notice of
the proceedings thereunder.

CrAWFORD & McCoNNELL, Solicitors for Appellant.
McCoy & PraTT AND FrEDERIC ULLMAN, Solicitors for Appellees.

Justice ScuovrrieLp delivered the opinion of the court:

This was a bill by the appellant against the appellee, to redeem
from a certain deed of trust in the nature of a mortgage. The court
below decreed in favor of appellees, denying the prayer and dis-
missing the bill.

The facts involved are not controverted, and are briefly these: On
the 11th of February, 1869, Henry H. Walker executed a deed of
trust in the nature of a mortgage, with power of sale, to the appellee,
Prather, of certain lands of which he was owner, which was duly
recorded July 12, 1869. On the 25th of June, 1874, Prather sold
the land, pursuant to the power, to the appellee, Matthews, and
executed a deed therefor to him on the same day, but which was
not recorded until the 11th day of November, 1874. On the 6th
day of March, 1875, Matthews sold and conveyed a portion of the
land to the appellee, Cooper, whose deed was at once recorded.
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On the 2d day of November, 1871, Henry H. Walker conveyed
that portion of the property described in his deed of trust to Pra-
ther, now in controversy, to Samuel J. Walker, the deed for which
was recorded the 18th of November, 1871, and on the 2d of July,
1873, Samuel J. Walker sold and conveyed the same property to
Henry E. Pickett, whose deed was recorded January 21, 1874. On
the 2d of July, 1873, Henry E. Pickett executed a deed of trust on
the same property to John G. Rogers, to secure the payment of two
promissory notes, of $14,000 each, to Samuel J. Walker. These
notes Walker sold and assigned to O. B. Heaton, who purchased
without notice in fact of the Prather deed of trust. On the 23d of
September, 1874, Rogers, pursuant to the power in the deed to him,
sold the property to the complainant, and on the same day executed
adced to him. When complainant purchased, he had no notice in
fact of the Prather deed of trust, nor of the sale thereunder to Mat-
thews.

The bill contained an allegation, the truth of which was admitted,
that the records of Cook county were destroyed by fire on the 9th
of October, 1871, and also that when O. B. Heaton purchased the
notes trom Samuel J. Walker, he had the written opinion of an
attorney of excellent reputation that the title to the property con-
veyed by the deed of trust to Rogers was good in Henry E. Pickett,
and free from all incumbrances, and that he relied on this opinion,
and had no other examination made of the record; and that com-
plainant likewise relied on this opinion when he purchased at the
sale made by Rogers. These circumstances, however, we regard of
no importance in the present inquiry. The constructive notice
afforded by the recording of instruments entitled to record is, as we
have held in a number of cases, the same where the records have
been subsequently destroyed as where they remain intact; and the
fact that the Heatons relied, in making their respective purchases,
on the opinion of an attorney of good reputation, only goes to show
that they had no knowledge in fact, as contradistinguished from
constructive knowledge, of the condition of the record affecting the
title to the property. This is conceded by counsel for appellees, and
is not an element in the case.

It will have been observed that the sale by Rogers to complain-
ant was after the sale by Prather to Matthews, but some time before
Matthews placed his deed on record; and appellant, conceding that
he purchased with constructive notice of Prather’s deed of trust,
insists, however, that he did not purchase with notice, either actual
or constructive, of Prather’s deed, resting on absolute title in Mat-
thews, and that he is therefore entitled to treat appellees as holding
the title precisely as Prather did before his sale.

It is not to be denied, as contended by counsel for appellees, that
the mortgagee is not bound to take notice of the registry of deeds
made subsequent to his mortgage, but that does not touch the point
at issue. That such is the law is conceded by counsel for appellant,
and he does not seek to deprive the mortgagee of any rights vested
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in him, as such, by the deed, but he insists that appellees have only
the rights of mortgagees. Appellees, however, insist that they are
not mortgagees, but 1Purchasers in good faith, from the trustee, of
the absolute title. The only question, therefore, is, was the record
of the deed of trust to Prather sufficient notice to put parties on in-
(ﬁuiry as to whether there had been a sale pursuant to the terms of
the power in the deed. This precise question was before us in
Farrer v. Payne et al. (September term, 1873, and again on pe-
tition for rehearing, September term, 1874), and we there held 5]9
notice was sufficient. It was eaid: “The record of the trust deed
gave notice of its existence to subsequent claimants of the equity of
redemption, and pointed out the source of information of what
might be done in pursuance of the deed, and they were bound to
take notice of the proceedings thereunder.”

It follows that appellant was not entitled to redeem, and there is
no error in the decree of the court below. It will therefore be
affirmed. : Decree affirmed.

Eprtor's Nore.—Crawford and McConnell have filed a petition for rehearing,
citing the following authorities: 4 Kent. Com. 171, 179; 4 Scam. 249; 108 Mass.
491; 13 Johns. 471; 2 Brod. and B. 598.

SUPREME COURT OF ILLINOIS.

NORTHERN GRAND DIVISION. SEPT. TERM, 1876.

AprPEAL FROM THE CIrcUIiT CoUuRT oF KANkakRkE CouNnTY; THE HoN,
NATHANIEL J. PILLSBURY, JUDGE, PRESIDING.

CeLesTiA L. BurcHARD ». AArRoN DUNBAR.

CoxrricT OF LAwWs— Of the right and the remedy — by what law governed.—The
law of the place where a contract is made will control in ascertaining the rights
and liabilities of the parties, but no further. When these are ascertained, the
law of the place where its enforcement is sought will govern as to the remedy.

Where, by the law of another state, the liability of a party to a contract, executed
in that state, is of an equitable character, it can be enforced in this state only in
a court of equity, although, by the laws of the state where it was executed, it
could be enforced in a court of law.

G. S. ELDRIDGE, Attorney for the Appellant.
BoNFIELD & PADDOCK, Attorneys for the Appellee.

This was assumpsit, by appellee, against appellant and her hus-
band, Patrick H. Burchard, on an instrument in writing, of which
the following is a copy :

$408.44. . . HaMruron, January 1, 1866.
For value received, we, jointly and severally, promise to pay A. D. Dunbar, or
bearer, $403.44, in three equal annual payments, the first payment to become due
January 1, 1867, with annual interest on all sums remaining unpaid, and the whole
to become due January 1, 1869,
The undersigned, Celestia L. Burchard, wife of the undersigned P. H. Burchard,
for value received, further promises and agrees that her separate estate, both real
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and personal, shall be charged with the payment of the said sum of $408.44 and

interest; and that the said moneys hereby agreed to be paid shall be a lien and

charge upon her separate estate, and she hereby declares it to be her intention to

charge, and hereby does charge, her separate estate with the payment of said sum

of $403.44 and interest. CELESTIA L. BURCHARD.
P. H. BURCHARD.

Appellant filed a separate plea, in which she avers that “ the said
plaintiff ought not to have or maintain his action, etc., because the
several causes of action in the declaration are one and the same, viz:
the note set out in the first count, and not other or different; that
she, before and at the time of making said supposed promises, was
the wife of her co defendant, PatrickgH. Burchard, and hath so ever
since been, and still is; that the sole consideration for said note was
the sole and individual indebtedness of the said Patrick H. Burchard
to the said plaintiff, for money due upon an account stated between
them, and that she signed the said note only, in fact, as security for
the said Patrick H. Burchard, her husband, and for no other cause
or consideration whatever, and denies that, by the laws of the State
of New York, she thereby charged her separate estate, and where-
fore she prays judgment,” etc.

The forlowing stipulation between the parties was read in evidence,
on the trial, without objection :

“TIt is hereby stipulated between the parties that, upon the trial
of said cause, the parties may offer in evidence, under the pleadings
upon file, any matter, or thing, or defense, or reply any matter or
thing, as if any other pleas, pleadings, defenses or replications were
filed therein; and it is further stipulated that the said Celestia L.
Burchard was the wife of P. H. Burchard at the time said instru-
ment in first count of plaintiff’s declaration was made, and that the

~ same was made in the State of New York; and that the printed

statutes of New York and decisions of the Court of Appeals, or
Commission of Appeals, may be introduced npon argument, by either
party, to show what the law of New York was and is on said note
and matters in dispute in said cause; and that the allegations in the
lea filed herein as to said note in suit being given solely for the
individual indebtedness of the said defendant%’atrick H. Burchard,
and signed by said Celestia L. Burchard as security for him, and for
no other consideration, as in said plea alleged, is true, and if it shall
become material to them that Celestia L. Burchard, at the time of
the execution of said note, or at any time since then, had property,
at any time before final judgment, proof thereof may be introduced
as controverting the same, and either party may introduce such proof
before the final determination of said cause, or next term of this
court ; that nothing in this stipulation shall bind either party in any
other suit, trial or ﬁtigation between said parties, or either of them.
“ Dated September 27, 1875.
' “ BonrFIELD & PADDOCK, Attorneys for Plaintiff.
“G. S. ELprIDGE, Attorney for Defendants.”
Certain statutes and decisions of courts of New York were read
on the argument, but such of them as are deemed material to the
2
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uestions arising in the case are referred to in the opinion, and
therefore need no mention here.
Judgment was given for the plaintiff, against both defendants, for
$465.20 and costs, and Celestia L. Burchard, after moving for a new
trial, which was refused, appeals to this court.

Justice ScroLFIELD delivered the opinion of the court:

The instrument on which suit is brought having been executed in
the State of New York, we must resort to the law of that state to
determine the nature of the obligation it imposes on the appellant.
Prior to the enactinent of recent statutes, and decisions thereunder,
it is quite clear there was no substantial difference in the law, in this
respect, in the State of New York and this state. Thus, it was held
in g’ale v. Dederer, 18 N. Y. 265, and 22 id. 454, that the signing
of a promissory note by a married woman, as surety for her husband,
merely, did not, even in equity, bind her separate estate, notwith-
standing she, in fact, intended it to have that ettect; and this ruling
is referred to with approval and followed in Curpenter v. Mitchell,
50 Il 470; Williams v. Ilugunin, 69 id. 214; Bressler et al. v.
Kent, 61 id. 426. But in Yale v. Dederer, supra, the court went
further, and held that, in order to create a charge upon the separate
estate of a married woman, the intention to do so must be declared
in the very contract which is the foundation of the charge, or the
consideration must be obtained for the direct benefit of the estate
itself'§ thus, by implication, holding that a charge upon the separate
estate of a married woman might be created where the intention to
do so is declared in the contract which is the foundation of the
charge, or the consideration is for the direct benefit of the estate
itself.  And in Z%e Corn FErchange Insurance Co.v. Babcock, 42
N. Y. (Appx.) 613, the Commission of Appeals so expressly ruled,
and, also, that it was unnecessary that the contract should contain a
description of the property to be charged. This point has never
arisen for adjudication in this court, nor is it now necessary to indi-
cate what our conclusion would be were the question one for our
determination. It is suflicient, for the present, that such is the law
of the place where the contract was made. In the case last referred
to, & judgment was sustained, under the New York code of pro-
cedure —in form, a judgment at law—without indicating any
E‘operty out of which it was to be satisfied; and Commissioner

UNT, in the majority opinion, says, alluding to objections to the
form of the proceedings: “1 have considered these points with
reference to our statutes. As, in my judgment, this case comes
within those statutes and the form of t{le action, the form of the
jll‘ldgment and the execution upon it are to be regulated by them.

hey are right, in form, under the provisions of our statutes.”

The court below held, on the authority of this case, we infer, that
the obligation of appellant was valid and binding at law in the State
of New York, and consequently, that it can be enforced here as a
legal undertaking.

~

—t




BurcHARD ». DuNBAR. 19

It would seem that the quotation we have made from the opinion
of Commissioner Hunr, itself, shows that the form of the remedy in
that case was approved solely because it was authorized by the 1% ew
- York statutes; but he again says, at page 638: “ Where the pro-
ceeding was strictly one in equity, it may have been necessary that
the judgment should specify the property against which the process
should issue. Under our statutes, the suit, the jndgment and the
execution are in the ordinary manner of suits at law.’

Earr, Commissioner, in his separate opinion in the same case, at
page 642, says: “The position of a feme covert, then, in this state,
in reference to her contracts, is as follows: She is bound, like a feme
sole, by all her contracts made in her separate business, or relating to
her scparate estate, within the meaning of the acts of 1848, 1849,
1860 and 1862; and such contracts can be enforced in law or equity,
as the case may be, just as if she were a feme sole. All her other
contracts are void at law, and do not bind her personally, but may
be enforced in equity against her separate estate, provided the inten-
tion to charge the estate be stated in the contract.” He comes to
the conclusion that the defendant, by her contract of indorsement,
charged her separate estate, in equity, and that it might, under their
statutes, be reached through the form of proceeding then before the
court, first, however, amending the judgment so as to require a sat-
isfaction out of the defendant’s separate estate.

As we understand the opinion of Commissioner IIunT, he does not
claim that, under the laws of that state, a married woman incurs a
general indebtedness by such an instrument, but simply that she
creates a charge upon her separate estate, which may be enforced by
a tform of proceeding like that then under consideration. The basis
of the liability is, therefore, still of an equitable nature, though
materially modified by statute.

In Loomis v. Ruck et al., 56 N. Y. 462, suit was brought on an
instrument having the formn of an ordinary promissory note, except
that it concluded by charging the amount upon the separate estate
of the maker, and stating that the consideration had been incurred
for the benefit thereof. %‘he defense was interposed that the signa-
ture was obtained by duress; and, in determining whether this
defense could be set up against the plaintiff, who was an assignee,
the court said : “ The note, so far as Mrs. Ruck was concerned, was
void at common law, by reason of her coverture, and it is not helped
by any of the statutes of this state in respect to married women.

hese statutes render valid, at law, such contracts, only, of femes
covert as relate to their separate estates, or are made in the course of
their separate business. As to the last-mentioned contracts, married
women, under our statutes, stand, at law, on the same footing as if
unmarried, and can, therefore, make negotiable paper, which will be
governed by the law merchant, but as to other obligations, they still
stand on the same footing as before the enactinent of these statutes.
Their contracts are void at law, but if they have separate estates,
courts of eqhity will enforce them as against such estates. According
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to the late decisions in this state, an express charge upon the sepa-
rate estate is required to be contained in the contract. The law
merchant, which gives to the dona.fide transferee of negotiable paper
greater rights than those of the transferrer, has no application to this
class of obligations. They are not recognized at law, and we have
been referred to no authority tending to sustain the position that the
transferee of an obligation of a married woman, obtained from her
by fraud or duress, and against which she had a good defense, when
in the hands of the original holder, can be enforced, in equity, out of
her separate estate, simply because it has passed into the hands of a
bona-fide transferee. 'lPhe rules applicable to commercial paper can-
not govern this case. It must be governed by the rules of equity,
which, in case of equal equities, and in the absence of sufticient
grounds of estoppel, give preference to the equity which is prior in
point of time.”

This decision was rendered nearly four years after the announce-
ment of the decision in The Corn Ezchange Ins. Co. v. Babcock,
supra, and was concurred in by all the members of the Court of
Appeals, and must be regarded as conclusive that the liability of a
married woman, in such cases is purely equitable, and that what
was said in Zhe Corn Exchange Ins. Co. v. Babcock, in regard to
enforcing it as a judgment at law, had relation to the form of the
remedy as provided by statute in that state, only.

But the law of the remedy is no part of the contract. Wood et
al. v. Child et al., 20 I11. 209. “ When the question is settled that
the contract of the parties is legal, and what is the true interpreta-
tion of the language employed by the parties in framing it, the lex
loct ceases its functions, and the lex fori steps in and determines
the time, the mode and the extent of the remedy.” Sherman et al.
v. Gassett et al., 4 Gilm. 531; Chenot v. Lefevre, 3 id. 643.

That appellant charged her separate estate with the payment
of the amount of the note, by the law of New York, is beyond

uestion, under the authority of The Corn Exchange Ins. Co. v.

abcock, supra, which the Court of Appeals, in Mazon v. Scott, 55
N. Y. 251, says muast now be regarded as the established law of that
state. But this is in equity only; and, although by our present
statutes (R. L. of 1874, p. 576,) married women may sue and be
sued, either with or without joining their husbands, and defend
without regard to whether the husband shall defend or not, and judg-
ments may be recovered against them and satisfied out of their sep-
arate estates, we still preserve the distinctions between actions at
law and suits in equity; and there is no authority for suing and
obtaining judgments against them in actions at law on purely equi-
table lia%if]ities.

The liability of the husband, here, is at law, on the promissory
note. The promissory note, as to appellant, is void at law, and
the only ground of proceeding against her is in equity. She has
charged her estate with its payment. It is absurd, therefore, that
still observing the distinctions between courts of law and courts of

~— ———
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equity in administering remedies, there should be a joint judgment
against them at law.
The judgment is reversed. Judgment reversed.

SUPREME COURT OF ILLINOIS.

NORTHERN GRAND DIVISION, SEPTEMBER TERM, 1877.

APPEAL FROM CIRCUIT COURT OF WARREN CouNTYy. OPINION FILED
JANUARY 81, 1877,

Tree Proria axD Rock IsLanp RarLroap CoMpaNy ». SyLvia
L. Laxg, ApMx., ETC.

RaI1LROAD CoMPANY.—Liability of company for negligence of their lessees, or of
other roads.— This court has repeatedly held that a railroad holding the fran-
chise and exclusive right to operate a road, must so use it as not to endanger
passengers or property, whether the use be by themselves or others they may per-
mit to use the road. And that if they permit another company to use their trains
on and over their track, and injury, growing out of negligence of the use of the
road thus authorized, the company owning the road and franchise will also be
liable.

Switch.—This being true, it follows that if the switch was not properly locked or
otherwise, whether by the employes of either road, and the injury was thereby
occasioned, appellants would be liable. Or, if the switch was not properly con-
structed and maintained, appellants, as the owners of the road, would be liable.

Passenger.—A railroad company is not liable to a passenger while riding in a bag-
gage car, unless the company were guilty of wanton or reckless misconduct on
their part. When persons take such and like hazards, of their own choice, they
must bear the injury. A ticket does not entitle a passenger to go into a baggage
car without permission.

Evidence.—In a civil action, only a preponderance of evidence is required to establish
facts, and not that the evidence shall leave no reasonable doubt on the minds of
the jury.

Justice WALKER delivered the opinion of the court:

It appears that appellant was the owner of the track, right of way,
and franchise of tge road where this accident occurred. They had
entered into an agreement to permit the Rockford, Rock Island &
8t. Louis Railroad Co. to run trains over their road from Rock Island
to Orion. The latter road was to pay the former $31,000 per year,
and half of the grcss receipts for the local business between the two
points.

The accident occurred by the overturning of a baggage car in a
train belonging to and being operated by the Rockford, ﬁock Island
& 8t. Louis Railroad Co.

It is first urged that appellant is not liable for the negligence or
mismana.%(ement of the employes of that company, whilst running on
their track. That the Rockford, Rock Island & St. Louis Railroad
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Co. are alone liable for their negligence. There is no doubt but they
are liable for their own acts. And some courts have held that the
company owning a road is not liable for the negligence of their les-
sees, or of other roads using their track by arrangement or consent.
But this court has repeatedly held, that a railroad holding the fran-
chise and exclusive right to operate a road, must so use it as not to
endanger passengers or property, whether the use be by themsclves
or others they may permit to use the road. And that if they per-
mit another company to use their trains on and over their track, and
injury growing out of negligence of the use of the road thus author-
ized, the company owning the road and franchise will also be liable.
Lusher v. The Wabash Nor. Co., 14 11l. 85; Hinds v. Same, 15
1. 72; Chicago, St. Paul & Fond du Las R. R. v. McCuarthy, 20
1. 385; Ohkio & Miss. . R. v. Dunbar, ib. 623; Sidders v.
Riley, 22 111. 109; TU. Cent. R. R. v. Finnigan, 21 11l. 646; 111.
Cent. B. R. v. Konause, 39 Ill. 272; Toledo, P. & W. K. R. v.
Bumbold, 40 I11. 143. These cases fully settle the rule in this court.
Nor has appellant’s counsel adduced reasons in argument that by
any means satisfy us that a sound public policy does not require the
rule. It has been adopted with a full knowledge that there are de-
cisions of other courts, for whom we have great respect, announcing
a different.rule. But there are other courts of equal ability who an-
nounce the rule adopted by this court. We cannot be expected to
change a rule simply to make it conform to that of some other court,
arriving at a different conclusion. We have no doubt of the sound-
ness of the rule of this court, and must therefore decline to review
the conflicting decisions of the various courts. The same rule is an-
nounced by the Supreme Court of the United States in Railroad
Co. v. Barrow, 5 Wal. 104 ; see also Nelson v. Vermont C. R. R.,
26 Vt. R. 721. This objection cannot therefore be allowed.

This being true, it follows that if the switch was not properly
locked or otherwise secured, whether by the employes of either
road, and the injury was thereby occasioned, appellants would be
liable. Or if the switch was not properly constructed and main-
tained, appellants, as the owners of the road, would be liable. On
this question there was a large amount of evidence which was inhar-
monious in its character, and which was for the jury to determine,
under proper instructions. The first of appellant’s instructions to
which objection is made is in entire harmony with the rule above
announced. And the same is true of her fifth instruction. We
perceive no objection to the eighth or ninth of the series.

The sixth of appellee’s instructions is objected to by appellant.

It is this:

“6. The jury are further instructed that while it is true that the
proper place for a passenger while riding upon a railroad train is in
the passenger coach, yet, the jury are further instructed, that a pas-
senger may rightfully be in a baggage car, and not thereby be
chargeable with negligence, such as to excuse the railroad company
upon whose train such passenger may then be riding, from the per-
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formance of its duties imposed upon it by law, in properly building
and maintaining its road, with its curves and switches or persons
operating trains of cars upon its track, with its consent, from gross
negligence in the running and management of a train upon which
such passenger may then be riding.”

It is urged that this instruction does not state thelaw correctly,
and the instruction misled the jury. In the case of Galena &
Chicago U. R. R. v. Yarwood, 15 1l1. 468, it was held, where the
passenger cars being full, and Yarwood had paid for a ticket,and on
entering the cars was directed by the conductor to go into the bag-
gage car, which he did, but afterward left that car, and whilst
standing up in one of the passenger cars, it was apparently about to
be thrown from the track, and he jumped off and had his leg broken,
that he could not recover.

It appeared in that case that if he had remained in the baggage
car, as directed, that there wonld have been no apparent necessity
for leaping from the train, and he would not have geen injured. So
in this case, had deceased remained in the passenger car, where there
was an abundance of room, he would not have been killed. It was
by reason of his leaving his seat in the passenger car, not by direc-
tion of the conductor of the train, but for the purpose of gettin§ a
plate of iron and some other small articles in the baggage car that
occasioned his death. He, as all others, knew that the baggage car
is not designed for passengers. It is alone for baggage, express
matter, and such articles as passengers may be permitted to place
therein, as a matter ot convenience, and for the use of employes on
the train. Where there are large quantities of baggage piled up in
that car, in case of accident persons therein would be liable to have
it fall on them and produce great injury, if not death, as was done
in this case. This, therefore, renders it more hazardous than in the
Fassenger cars. They are so constructed as to be free from such or

ike dangers.

He must have known that the payment of his fare entitled him
to a seat in a passenger car, and in consequence of that knowledge,
he appears to have taken a seat therein upon entering the train.
The company did not expect or intend that passengers should occu-
py the baggage car, and hence they had not arranged it with a view
to the safety of passengers. Had they designed it for that purpose
they would have arranged the baggage difterently, so as to secure
passengers from injury from its falling on them.

Deceased left a place of safety and sought one of danger, and thus
lost his life. His doing so was not invited or directed by the com-
pany. He, in going there, was guilty of a high degree of negli-
gence, so high, in fact, that the company are exonerated from liabil-
ity unless the company were guilty of wanton or reckless misconduct
on their part. Although the company may have been guilty of
negligence, which we do not decide, stiﬁ we do not see that it was
wanton or reckless. The road at that place may not have been
constructed on the very best plan, yet it was not gross negligence
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in comparison with that of deceased, and his slight. Deceased was
manifestly guilty of as great negligence as tﬁe company, if not
greater.

Suppose he had got on the frame in front of the engine, without
being directed to do so, and had been injured, could it be contended
that he might recover? Surely not, because he had sought a situa-
tion of great peril. When a person takes such and like hazards, of
their own choice, they must bear the injury. Had deceased acted
with ordinary prudence, and remained in the passenger car, where it
was his duty to have remained, he would not have been killed ; nor
does it matter that the conductor testified that passengers could go
into the baggage car, as when a person buys a ticket, the act implies
that the company shall furnish him with a seat in a car provided for
gassengers, and not in a car provided for baggage. Such a ticket

oes not entitle the passenger to go therein, without permission.
The majority of the court holds this instruction should not have been
ven.

All of appellant’s instructions but the fourth and tenth, which were
refused, are in the teeth of the decisions of this court, referred to in
the former part of this opinion, and were properly refused. The
fourth woul«f have been free from objection, had the last clause, re-
ferring to negligence of the Rockford, Rock Island & St. Louis Rail-
road 5ompany een omitted.

The tenth was manifestly wrong, as this was a civil action, and all
know that in such cases only a preponderance of evidence is required
to establish facts, and not that the evidence shall leave no reasonable
doubt on the minds of the jury. We are surprised such an instruc-
tion should have been asked.

But for the error in giving the sixth of appellee’s instructions, a
majority of the court hold that the judgment of the court below
must be reversed and the cause remanded.  Judgment reversed.

SUPRE'ME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. JANUARY TERM, 1877.

WritT oF ERROR TO THE CirculiT CourT oF KANE County; THE Hox. H. H.
Copy, JUDGE, PRESIDING.

Jorx C. Kries ». THE ProrLE oF THE STATE oF ILLINOIS.

EMBEZZLEMENT— W hat constitutes.—If money is placed in the hands of a person to
be loaned for the owner for a specified time, upon a certain specified character of
security, and at a stipulated rate of interest, and the person so intrusted with
the money fraudulently converts the same to his own use, he will be guilty of
embezzlement, under the Criminal Code.

But where one places his money in the hands of another, relying upon his honesty
or responsibility for its return, with the stipulated interest, then a failure of the
party to properly account for the money so received will not subject him to a
criminal prosecution for embezzlement.
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EvVIDENCE—In criminal cases—as to other like offenses.—Upon the trial of a party
charged with embezzlement, by the fraudulent conversion to his own use of
money placed in his hands to be loaned for the owner, it is not competent for
the prosecution to prove that the defendant had collected or secured money be-
longing to other parties, and on several occasions, which he had fraudulently
converted to his own use. The evidence should be confined to the charge set
forth in the indictment.

J. F. FARNswWORTH and B. F. PArks, for the Plaintiff in Error.
James K. EpsaLL, Attorney-General, for the People.

Per Curiam: This was an indictment in the Circuit Court of Kane
county, against John C. Kribs, for embezzlement. On a trial of
the canse the defendant was found guilty, and sentenced to the peni-
tentiary for one year.

It appears, from the evidence introduced on the trial of the cause,
that George W. Shaver, on the 26th day of June, 1874, placed in
the hands of the defendant $550, to be loaned at the rate of ten per
cent for one year. A receipt was given for the money, which was
as follows:

EvreIn, Ill., June 26, 1874.

Received of George W. Shaver five hundred and fifty dollars, to be loaned at
ten per cent for one year from this date. JonN C. Kriss.

One hundred and fifty dollars was paid back to Shaver on the 9th
day of November, 1874, and at the same time interest was paid on
the entire amount to the 1st day of December, 1874. The balance
of the money the defendant converted to his own use.

If the money was placed in the hands of the defendant to be loaned
for one year, upon real estate security, at ten per cent per annum,
and he fraudulently converted the same to his own use, the defend-
ant would, no doubt, be guilty of the offense charged. If, on the
other hand, Shaver placed the money in the hands of the defendant,
and looked to him for a repayment, and relied upon the guaranty of
the defendant for ten per cent interest from the time the money was
paid over, then no conviction could be had. While we do not pro-
pose to express any opinion upon the evidence, yet, from the fact
that the defendant guaranteed ten per cent interest from the date
the money was received, and the subsequent payment of interest on
the money to December 1, 1874, in connection with the agreement
to repay the $400 on thirty days’ notice, may properly raise a well
founXed doubt in regard to the guilt of defendant.

The proposition is too plain to admit of argument that if Shaver,
when he gave the money to the defendant, relied upon his honesty
or responsibility to return it, with ten per cent interest, he cannot
(liesort to the criminal laws of the state to assist him to collect the

ebt.

But, aside from these considerations, the record discloses an error
for which the judgment of the Circuit Court must be reversed.

On the trial, the court allowed the people, over the objection of
the defendant, to prove that the defendant had collected or received
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money belonging to other parties, and on several occasions, which he
had fraudulently converted to his own use. This was error. The
evidence should have been confined to the charge for which the de-
fendant was indicted. On the trial of this indictment the law did
not require him to come prepared to meet other charges, nor does it
follow, because he may have been guilty of other like offenses, that
he was guilty of the offense chargeg in the indictment.

The evidence should have been confined strictly to the offense
charged in the indictment. This was not, however, done, but im-
proper testimony was allowed to go to the jury, which could not fail
to lgrejndice the rights of the defendant.

or the error in the admission of improper evidence the judgment
will be reversed and the canse remanded. Judgment reversed.

SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. SEPT. TERM, 1876,

APPEAL FROM THE SUPERIOR CoURT OF Cook CouNty; THE HoON. JOSEPH
E. GARY, JUDGE, PRESIDING.

Bank or Norrs America v. C. D. & V. R. R. Co.
(83 Il 483.)

PRACTICE—A flidavit of merits.—Where the declaration in assumpsit contains a spe-
cial count on a promissory note with the common counts, and an aftidavit of
claim, a plea denying the execution of the note verified is not equivalent to an
affidavit of merits, and for the want of such an affidavit the plea was properly
stricken out.

PRrIVATE CORPORATION.—The county wherein a private corporation has its princi-
pal office is to all intents and purposes its residence.

"E. WALKER, Attorney for Appellant.
McCace, CULVER & BUTLER, Attorneys for Appellee.

Justice ScnoLrieLp delivered the opinion of the court:

Our first conclusion in the present case was that the court below
erred in striking the defendant’s plea from the files, and that
its judgment should be reversed, and we, accordingly, so adjudged.
A rehearing having been ordered, on further and more mature de-
liberation, we have come to the conclusion that our former judg-
;inent should be changed, and the judgment of the court below af-

rmed.

The form of action is assumpsit, and the declaration contains a
(isgecial count on a promissory note of the defendant, executed by J.

. Young, its manager, bearing date July 29, 1873, payable to one
S. J. Walker, four months after date, for 8,000, and by Walker
assigned to the plaintiff, and also the common counts.

Annexed to the declaration was the affidavit of J. W. Culver, one
of plaintiff’s attorneys, that the demand of the plaintiff was for the

— —— g
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whole amount due on the promissory note, which was copied in full,
and that there was due from the defendant to the plaintiff| after allow-
ing to defendant all its Jiust credits, deductions and set-offs upon the
promissory note, the full and just sum of §8,383.92, at the date of
the affidavit, and that the defendant’s principal office was in Cook
county. _

Thg defendant filed a plea denying the execution of the note, veri-
fied by the aflidavit of its president. This plea was, on motion of
{Ellaintiﬁ"s attorney, ordered by the court to be stricken from the

les for want of an affidavit of merits, and judgment was thereupon
rendered in favor of the plaintiff against tﬂxe gefendant, by default,
for $8,414.67.

Proper exceptions were taken, and the errors assigned bring these
rulings of the court before us for review.

The objection that the affidavit of Culver, annexed to the declara-
tion, was insufficient, because he was but an agent or attorney of the
plaintiff, and not the plaintiff in the action, is answered by Youn.
v. Browning, 71 11l. 44, and The Bank of Clicago v. Hall, 74 111
106, where we held an objection of the same character untenable,
and we are not convinced by the arguments in the present case that
we were in error in so holding.

Baut, it is further insisted, no aftidavit of merits was required to be
filed with the plea, because the defendant is a corporation organized
and doing business under and by virtue of the laws of the State of
Indiana, and therefore comes within the exception in the statute re-
quiring an affidavit of merits to be filed with the plea. .

The langunage of the statute is: “If the plaintiff, in any suit upon
a contract, expressed or implied, for the payment of money, shall file
with his declaration an affidavit showing t{Je nature of his demand,
and the amount due him from the defendant after allowing to the
defendant all his just credits, deductions and set-offs, if any, he shall
be entitled to judgment as in case of default, unless the defendant,
or his agent, or attorney, if the defendant is a resident of the county
in which the suit is brought, shall file with his plea an affidavit,
stating that he verily believes he has a good defense to said suit upon
the merits to the whole or a portion of the plaintifi’s demand, and
if a portion, specifying the amount (according to the best of his judg-
ment and belief).”

-The affidavit annexed to the declaration alleged that the defend-
ant’s principal office was in Cook county. The citizenship (if that
term may strictly be applied to a corporation) of the defendant, it
will be seen, is unimportant—it will be sufticient if it is a resident
of the county ; and for the purposes of this question, we think, the
well-known distinction between citizen and resident, as applicable to
persons, should be observed. The rule laid down, and since recog-
nized by this court, in Bristol v. The Chicago & Aurora Railroad
Co., 15 I11. 436, is this: “The residence of a corporation, if it can be
8aid to have a residence, is neccssarily where it exercises corporate
fanctions. It dwells in the place where its business is done. It is
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located where its franchises are exercised.” And it was, therefore,

held that the corporation, in that case, had a legal residence in any
county in which it operated its road. While the citizenship of the
corporation would depend upon the place of the law of its creation,
its residence might, manifestly, upon the principle above stated, be
in any State where it was, by comity, permitted to exercise its fran-
chise. The defendant, therefore, having, as we must accept from
the plaintiff’s affidavit, its principal office in Cook county, 1s, to all
intents and purposes, within the meaning of the act, a resident of
that county, and is not within the exception.

The remaining question is, whether the aftidavit that the defend-
ant did not execute and deliver the note in manner and form, ete.,
is a sufficient affidavit that the defendant has a good defense to the
merits of the action, within the contemplation of the statute.

We do not regard Castle et al. v. Judson et al., 17 111. 381, and
Wilborn v. Blackstone et al., 41 id. 264, as sustaining plaintiff’s
position. In the first of these cases the affidavit was held to be
more than an equivalent to that required by the statute, and in the
other case the affidavit followed the language of the statute; but
the objection was, that it was not entitled of the court or term to
which the cause was appealed, and the court held, that being prop-
erly entitled in the case and regularly filed, it was sufficient, without
specifying the court and term. hat was said in Castle et al. v.

udson et al., a8 to the object of the act and the rule of construc-
tion, although that was a local act, confined to Cook county, will
apply as well to the act before us. It was there said: “The object
of the act seems to be to facilitate and expedite the disposition and
trial of causes brought there, so as to prevent unnecessary delay to
suitors from the great accumulation of causes, upon frivolous de-
fenses, as is very manifest.. . . . We should keep this object in view
in interpreting the provisions of this act, and give it a liberal inter-
pretation to accomplish that end.”

1t is true, also, as was said in Welborn v. Blackstone et al., “ The
statute was not designed to cut off meritorious defenses, but to
Erevent unjust delays in the administration of justice.” And we

ave therefore held that the affidavit will be sufficient, although not
in the precise phraseology of the statute, if, in substance, it is
equivalent. Harrison v. Willett, 79 Ill. 482.

The plea puts in issue only the note as it is described in the
special count, and if, therefore, the note offered in evidence should
be so materially variant therefrom as to be inadmissible in evidence
under that count, the plea would be sustained ; and yet the plaintiff,
by making proof of its execution, might recover the amount due
upon it under the common counts. But again, the plea would be
sustained if it should appear that Young, as manager, had no legal
authority to bind the (ﬁafendant by executing the note. Still, in
this, he might have acted honestly and conscientiously — the defend-
ant might ﬁave been indebted to Walker in the amount of the note,
or it might have been indebted to the plaintiff in that amount, and



Bank oF NortH AMERICA 0. C. D. & V. R.R. Co. 29

the attempt to bind the defendant by the note have been for a suf-
ficient and full valuable consideration, but unavailing only for the
want of legal authority in Young. In such case, the debt would
remain unaffected by the void note, and if it was originally due
from the defendant to the plaintiff, or if originally due from the
defendant to Walker, but the defendant, for a sufficient, valuable
consideration, after the creation of the debt and upon the request or
with the assent of Walker, promised to pay the debt to the plaintiff,
the plaintiff would be entitled to recover the amount under the
cominon counts.

The language of the statute and the affidavit are not, therefore,
equivalent. The one requires it to be stated there is a deferse upon
the merits as to the whole or a part of the demand, specifying the
amount ; the other presents a defense which does not, necessarily, go
farther than to affect the character of the evidence admissible.

The judgment is affirmed. Judgment affirmed.

EDITOR'S NOTES.

PRACTICE—AFFIDAVIT OF CLAIM A8 A PLEADING.
AFFIDAVIT OF MERITS.
MorioN FOR SPEEDY TRIAL.

ArFmpaviT ofF CLam as A PreapiNg.—The decisions relative to
this affidavit, which has its origin in sec. 36 of the Practice Act,
Rev. Stat. 1874, p. 779, are as follows: '

The officer takin% an affidavit of claim (as well as all other affi-
davits) must be authorized to administer oaths. Smith v. Lyons,
80 Ill. 600. It may be made by one of several plaintiffs, Zlaggard
v. Smith, 76 I11. 507, and refer to an annexed account (id.). It need
not be made by a plaintiff, Young v. Browning, 71 Ill. 44 ; the affi-
davit of any one cognizant of the facts will do, Wilder v. Arwedson,
80 Ill. 435, be it the plaintiff, his agent or attorney, or any other
person who can swear to the necessary facts. Honore v. Home Na-
tional Bank, 80 I1l. 489. It need not, be entitled as of the term of
court (id). The presumption is that the defendant resides in the
county where he is served with process (id). The residence of a
private corporation is where its principal office is located. Bank v.
CD.&V. R.R. (o, 82 Ill. 493, S. C,, supra. An affidavit of
claim may be filed either before or after suit brought. Goldiev. Mec-
Donald, 78 111. 605. It is a pleading, and amendable like any other
pleading in the discretion of the court, Healy v. Charnley, 79 Il
592, and additional time for amending or filing it may be granted
(id.) ; see, also, Hern v. Strasberger, 71 111. 303.

FFIDAVIT OF MERrs.—The following decisions have thus far
been made relative to this affidavit as prescribed by said section :

Where a sufficient affidavit of claim is filed with the declaration,
if the defendant reside in the county, an aflidavit of merits must be
filed with the pleas, Honore v. Home National Bank, 80 I11. 489,
or the court will, on motion, strike them from the files. Filkins v.

!
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Byrne,72111.101; Youngv. Browning, 7111l. 44 ; Bank of Nortk
Americav. C. D. & V. R. R. Co., 82 11l. 493, 8. C., supra. It may
be made by one only of two pleading jointly, Smith v. Bateman, 79
I1l. 531.  In default of such an aftidavit, when required by aftidavit of
claim, plaintiff is entitled to judgment. Wilder v. Arwedson, 80 II.
435. But the defendant may then ask for leave to file it (id.); when
the court may properly require a disclosure of the nature of the
defense by affidavit, that the court may see whether it be weritorious
(id.). If'the aflidavit of merits is to only a part of the claim, which
the plaintiff confesses, jndgment may be entered for the remainder of
the claim. Allen v. Watt, 69 111. 655. In Goldie v. McDonald, 78
I11. 6%, an affidavit of claim was filed with the declaration, and the
defendant was allowed five full days within which to tile an aftida-
vit of merits with his plea. Upon failure to file it the plea was
properly stricken out ams) judgment as upon defanlt entered. Goldie
v. MeDonald, 18 111, 6053, In Haggard v. Swith, 71 11l. 226, in
answer to the declaration with aflidavit of claim, the defendant tiled
with his plea an aflidavit that he had a good defense to only a por-
tion of the demand, whereupon the plaintift stipulated to deduct the
amount from his claimn, and thereupon moved to strike the plea from
the files and for a rule on the defendant to plead de novo, which
was granted : the defendant failed to comply with the rule and judg-
ment for nil dicit was rendered. [leld, that this was tully author-
ized by the spirit, if not by the letter, of the Practice Act. FHag-
gard v. Smith, 71 TI1. 226. It need only be made in actions ex
contractuw. Wayne v. Stern, 75 Il1. 313.
The tollowing form was held to be sufficient:
TroMas J. WELLS %

v.
F. A. McCormrick aND Josern Riany.
Joseph Righy, one of the above-named defendants, being first duly sworn, on
his omg says, tfmt he has a good defense to said suit upon the merits to the whole
of the plaintift's demand. JosepH Rieny.

McCormack v. Wells, 83 T11. 239,

In this case a rule was laid upon the defendants to file an addi-
tional aflidavit, by a day fixed, setting forth in dctail such facts as
would satisfy the court that defendants had a meritorious defense
to plaintiff’s cause of action, which defendants disregarded and their
defanlt was entered. No statute has made it the duty of defendants
to file such an aftidavit, hence it was held that they were not bound
by the rule. It is sufficient that the aflidavit is in the language
of the statute (id.). The aflidavit of merits will not be atfected
because the pleas are improperly entitled in the cause (id.). If,
however, a defendant attempts to state the facts of the defense, it is
incumbent on him to state such as the court can see constitute a
meritorious defense. Stuber v. Schack, 83 Ill. 191. The filing of
a second affidavit of merits is an abandonment of the first; the first
cannot then be considered (id.).

This leads us to consider briefly the following motion:

Motion For Speepy TriaL.—Much discussion has taken place
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relative to the “ Five Days RuLe” of the Superior Court of Cook
county, which is as follows:

“Ordered, That in any case ex contractu, pending on an issue or
issues of fact only, or only requiring the 8'z'migz'ter to be added, if the
plaintiff, or an attorney or agent of the plaintiff, shall make an affi-
davit that he or she believes that the defense is made only for delay,
the plaintiff, by giving the defendant’s attorney, or the defendant, if’
he or she do not appear by attorney, five days’ previous notice, with
a copy of such affidavit, that the plaintiff will bring on said case for
trial at the opening of court on a day to be specified in such notice,
or as soon thereafter as the court will try the same, may proceed to
a trial at the time specified in said notice, unless it shall be made to
appear to the court, by affidavit of facts in detail, that the defense
is made in good faith, when the case will remain to be fried in its
regular order on the trial calendar.” .

This rule is void. Fisher v. National Bank of Commerce, 73 Ill.
34.

But if a cause is submitted by consent of parties, Humphreyville
v. Cleaver, 73 111. 485, or if the parties go to trial without objection,
they will waive it. Cleaver v. Webster, 73 1l1. 607.

he delay occasioned by the crowded dockets in the courts of
Cook county, especially in reaching issues for trial, demands some
remedy.

Sec. 17, Rev. Stat. 1874, p. 777, prescribes that “all the causes
shall be tried or otherwise disposed of in the order they are placed
on the docket, unless the court, for good and sufficient cause, shall
otherwise direct.”

Although the Supreme Court hold that the above rule of the
Superior Court is in conflict with section 29, article 6 of the Con-
stitution, and section 36 of the Practice Act, Rev. Stat. 1874, p. 779,
in providing a different rule for that court from the general practice
throughout the state. Angel v. Plume and A. Manufacturing
Co., 13 111, 412; Griswold v. Shaw, 79 111. 449 ; Fisher v. National
Bank of Commerce, 73 1ll. 34. Yet where a proper aftidavit of
claim has been filed under section 36 of the Practice Act it is held
that the procedure prescribed in the Five Days RuLE above set forth,
may be pursued. Angel v. Plume and Atwood Man. Co., 13 I11.
412; Smith v. Third National Bank of St. Louis, 79 Ill. 118;
Lincoln v. Schwartz, 70 11l. 134. F¥or under the Practice Act the
court has power for good and sufficient cause to order an immediate
or speedy trial before the cause has been reached for trial in its
order on the docket, independent of any rule of court (Smith v.
Third National Bank of St. Louis, 19 Ill. 118), and it rests in
the sound legal discretion of the court to determine what is a good
and sufficient cause for immediate trial, and unless such discretion
has been flagrantly abused its action in such a matter will not be
reviewed on appeal (id.).

These decisions, as a whole, seem to sanction the motion for a
speedy trial on a broader basis than the rule of the Superior Court
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of Cook county ever did. That rule ignores the affidavit of claim;
the statute requires it in order to a speedy trial and immediate
judgment as against a sham defense.

SUPREME COURT OF ILLINOIS.
SOUTHERN GRAND DIVISION. JUNE TERM, 1876.

APPEAL FROM THE CrRcuUIT COURT OF MARION CoUNTY; THE HON. AMOS WATTS,
JUDGE, PRESIDING.

TroMAs PurckLL v. ALFRED Parks.

¢ [82 1. 846.)

County CLERK—Fees and salary.

CONSTITUTIONAL LAw—Increasing and diminishing salary.—The clerk, under the
constitution and statute, is not entitled to appropriate to his own use any of the
fees of his office, except by virtue of an order of the county board. In the
absence of such order such clerk has no compensation by law whatever. Hence
the fixing of such compensation by the county board did not increase or diminish
his compensation, for up to that time he had no compensation to be increased or
diminished. His compensation should have been fixed before the election.

CouNTY BoARD —Fizing compensation.—When the board has once acted and
fixed the compensation of the county clerk, that compensation cannot be changed
80 as to increase or diminish the compensation to be received by him during his
term.

Hexry C. GoopNow, Attorney for Appellant.
TiLMAN RasEr and THoMAS E. MERRITT, Attorneys for Appellee.

Justice Dickey delivered the opinion of the court:

By the constitution of this state, adopted in 1870, it is provided
that ¢ the fees, salary or compensation of no municipal officer, who
is elected or appointed for any definite term of office, shall be
increased or dvminished during such term,” sec. 11, art. 9.

A county clerk is required to be elected in each county, who shall
enter upon his duties on the first Monday of December next after
his election, and hold his office ¢ for the term of four years,” sec. 8,
art. 10. As to all county officers who should be in office at the
meeting of the first general assembly after the adoption of the con-
stitution, it was provided by the constitution, that all laws then in
force fixing their fees should terminate with the respective terms of
such officers, and that the general assembly should “provide for and
regulate the fees of said officers and their successors, so as to reduce
the same to a reasonable compensation for services actually rendered,”
sec. 12, art. 10. It is also provided by the constitution, *that the
county board of each county shall fix the compensation of all county
officers, with the amount of their necessary clerk hire, stationery,
fuel and other expenses; and, in all cases where fees are provided
for, said compensation shall be paid only out of, and shall, in no
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instance, exceed, the fees actually collected,” and that “they shall
not allow either of them more per annum than” §2,000, in counties
containing 20,000, and not exceeding 30,000 inhabitants: “ Provided,
that the compensation of no officer shall be increased or diminished
during his term of office.” “All fees or allowances by them received,
in excess of their said compensation, shall be paid into the county
treasury,” sec. 10, art. 10.

In pursuance of the requirements of the constitution, the general
assembly, by an act approved March 29, 1872, did provide for and
regulate, among other fees, the fees of county clerks. Rev. Laws
1874, chap. 53, secs. 13 and 18.

In the county of Marion the county board took no action in the
matter of fixing the compensation of the county clerk of that county
until in March, 1874.

Purcell was elected county clerk of that county at the November
election, 1873, for a term of four years from and after the first Mon-
day of December of that year, and, on the latter day, qualified as
such and entered upon the duties of his office, and charged and
received fees under the act of 1872 providing for and regulating the
fees of various officers.

At the March term, 1874, during the term of this officer, the
county board of Marion county made and entered on record, against
the protestations of this officer, an order, as follows: “Ordered, that
the salary of the county clerk be one thousand dollars per year, to
be in force from the first day of December, 1873, as provided by an
act of the general assembly approved March 29, 1872, and in force
July 1, 1872 This action was brought by the treasurer, in behalf
of the county, against the county clerk, claiming to recover the
excess of the amount of fees actually received by the clerk up to the
day of bringing suit, over and above the amount of his salary due
at that time, at the rate fixed by this order of March, 1874.  The
admissions of the parties at the trial show, also, that such excess
amounted to the sum of $1,060.61, after deducting necessary expenses
for clerk hire, stationery, fuel, and other necessary oftice expenses.
The Circuit Court gave judgment for that sum against Purcell, the
clerk. e appeals to this court.

I am instructed by the court to say that, in the opinion of a ma-
jority of the judges thereof, the clerk, under the constitution and
statute, is not entitled to appropriate to his own use any of the fees
of his office, except by virtue of an order of the county board. In
the absence of such order, such clerk has no compensation by law
whatever. Hence the fixing of such compensation by the county
board, in their order of March, 1874, did not, in the sense of the con-
stitution, either increase or diminish the compensation of such officer,
for, up to that time, he had, by law, no compensation to be increased
or diminished. It was the duty of the county board to have fixed
the compensation in question before the election. Not having done
80, the power remained unexhausted, and the board might have been

8



34 JoaxsoN v. THE ProPLE

compelled, either before or after the term began, to exercise the
power and fix the same.

We are all of the opinion that when the board has once acted, and
fixed the compensation of the county clerk, that compensation can-
not be changed so as to increase or diminish the compensation to be
received by him during his term. A subsequent order of the county
board, increasing or Jiminishing the compensation of the county
clerk, can operate only upon the compensation of clerks whose terms
begin after the making of such order.

The judgment of the court below is, therefore, affirmed.

Judgment affirmed.

SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. SEPTEMBER TERM, 1876.

WriT oF ErRrOR TO THE Circuit CoURT OF LEE CounTy; THE HON. WiLLIAM
W. HeaToN, JUDGE, PRESIDING.

CHARLES C. JounsoN v. THE ProrLE oF THE STATE oF ILLINOIS.

WirTNEss — Credibility not impeached by ignorance.—The fact that a witness is
ignorant on some questions, and is unable to tell in what county he resides, does
not show that he is not entitled to credit for truth and veracity.

Accessory—In sale of liquors, by making change.—A person employed in making
change for parties engaged in unlawfully selling intoxicating liquors to minors,
may be convicted, on indictment, for selling the liquors, as aiding and assisting
in the transaction.

INTOXICATING LIQUORS —T0 minors need not be by a dram-shop keeper.—The stat-
ute making it criminal to sell intoxicating liquors to minors without the consent of
their parents, etc., is not restricted to the keepers of dram-shops, and therefore
it i8 not necessary to allege, in the indictment, that the defendant, or those for
whom he acted in making such sales, was the keeper of a dram-shop.

CONSTITUTIONAL LAW — Of the passage of laws—the title.—The constitutional
requirement that, in order to the proper passage of a bill, with an appropriate
title, there must be a favorable vote by a majonty of all the members elected to
each house, does not apply to the adoption of a different or amended title to the
act after the bill has passed. Such new title may be adopted by a majority of a
mere quorum.

SAME—Euxpressing object of bill in title.—The constitution does not provide that
the subject of a bill shall be specifically and exactly expressed in the title, but
any expression in the title which calls attention to the subject of the bill,
although in general terms, will be sufficient. The general expression of licenses
in a title will embrace a bill relating to licenses for the sale of intoxicating
liquors.

CRIMINAL Law — Sentence on conviction under several counts.—Where a defendant
is convicted under several counts of an indictment for selling intoxicating liquors,
it is erroneous in the judgment to fix the day and hour when the imprison-
ment shall commence and end under each count. The sentence to imprison-
ment should be for a specified number of days under each count upon which a

A
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conviction is had, the imprisonment under each succeeding count to commence
when it ends under the preceding one, without fixing the day and hour of any.

J. V. EusTACE, for the Plaintiff in Error.
James K. EpsaLL, Attorney-General, for the People.

Justice WaLKER delivered the opinion of the court:

This was an indictment against Charles C. Johnson for sellin
intoxicating liquor to minors at a fourth of July celebration. It
contained twenty-four counts, charging sales to twelve different
named persons.

The defendant pleaded not guilty, and a trial was had resulting
in a verdict finding the defendant guilty, except as to the seven-
teenth and eighteenth counts. The detendant moved for a new
trial, which was denied, and judgment rendered on the verdict.

It is first urged, that the evidence fails to sustain a verdict of
guilty under the sixteenth count, and that there was no other count
under which plaintiff in error could have been convicted of sales
actually made by him. Barton swears that plaintiff in error sold
to him two glasses of beer, one for himself and the other for one
Bitner. Plaintiff in error denies that there was any such sale ; that
he sold none to him, nor did he sell to any other person. Barton
testified that he was eighteen years old.

There was a flat contradiction between the statements of these
witnesses, and it was for the jury to judge of their veracity, and
having done so, their action will not be lightly disturbed. The
jury had the witnesses before them, and could see their manner of
testifying, and they, no doubt, in determining the truth, took into
consideration all the attending circumstances of the case. Plaintiff
in error was deeply interested in the event of the trial, and the
prosecuting witness was not, so far as this record discloses. This,
of itself, for aught we can know, may have fully warranted the jury
in giving credence to the evidence of the })rosecuting witness. For
anything we can know, the manner of plaintiff in error, when on
the stand, may have been such as to satisfy the jury that he was un-
worthy of belief.

It is urged that the prosecuting witness was ignorant, and hence
we should not give him credit for truth and veracity. He seems
not to have known in what county Knox Grove was situated. This
may be true, and still the witness be entirely truthful as to what he
does know. Men, with but few, if any, exceptions, are ignorant on
some questions, and no one for that reason doubts their veracity.
This objection was, no doubt, fully considered by the jury, and they
were convinced that he spoke the truth, and we see no reason to
say they were mistaken.

It is also urged, plaintiff in error was improperly convicted under
therother counts—that he was simply employed to make change for
the six or seven persons who were selling beer, lemonade, candy,
etc. He and the others were acting in concert. They were carry-
ing out a common purpose. He aided in making these sales if he
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gave change when the minors purchased the beer. He to that ex-
tent aided and assisted in making these sales. He thereby took an
active part, and was one of the actors. It may be he was not as
active as others, but nevertheless he acted conjointly with the sales-
men. He made no protest against such sales, and being present,
and participating in what was done, the jury were warranted in find-
ing that he knew beer was being sold to minors, and that he aided
and abetted in such sales.

It is next urged that there is no averment in the indictment that
E]aintiﬁ‘ in error, or any person with whom he was acting, was the

eeper of a dram-shop. The sixth section of the dram-shop act
provides that “whoever, by himself or his agent or servant, shall
sell or give intoxicating liquor to any minor, without the written
order of his parent, guardian or family physician, . . . for each
offense shall be fined,” ete. Now, there is no reference in this sec-
tion to the keeper of a dram-shop. The language is sufficiently
broad to embrace all other persons, as well as the keepers of dram-
shops. The manifest object of this section is to prevent the sale or
giving of liquors to minors, without the consent of parents, guard-
ians, ete. To hold that it only applied to keepers of dram-shops
would do violence to the design of the general assembly in adopting
this section. It is not necessary to now determine whether a person
would incur the penalty of this section by giving it as an act of hos-
pitality at his house, as that question is not betore the court. The
question here is, whether a person having or not having a license to
keep a dram-shop may sell intoxicating drink to minors, and we
think it is manifest he cannot, without incurring the penalty pre-
scribed by the law.

It is also urged that the act under which this prosecution was
conducted is void, under our fundamental law. It is claimed that
whilst the body of the law was adopted on the call of the “ayes” and
“noes,” spread upon the f'om'nals of the senate, by a majority of all
the senators elect, the title to the act only passed by a majority of a
quorum. The journals show that twenty-four senators voted * aye,”
when it required twenty-six to be a majority of all the members
elect. Does, then, the constitution require such a majority to adopt
the titletoalaw ¢ Itis not required by theletter of the constitution.
According to parliamentary usage, the title is not an essential part of
a bill, although under our constitution it seems to be. Usage author-
ized it, and it was the custom to adopt the title to an act after its
final passage.

But our constitution has worked a radical change in this usage, as
it provides, art. 4, sec. 13, that ¢ every bill shall be read at large on
three different days, in each house, and the bill and all amend-
ments thereto shall be printed before the vote is taken on its final
gassage; and every bill, having {)assed both houses, shall be signed

y the speakers thereof. No act hereafter passed shall embrace more
than one subject, and that shall be expressed in the title.” This is
all of the section which seems to be important in the consideration
of the question now before us.
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In the case of Binzv. Weber, 81 I11. 288, in passing on a similar
provision in the constitution of 1848, applicable to private laws, we
said, that the validity of the act must depend, under such a provision,
upon the title to the bill as it passed both houses, and not on the
title to the law after its adoption. What we there said, we think
applies to the requirements of our present constitution, as to the
adoption of general laws. Hence we regard it unnecessary to further
discuss this question.

Is, then, the title by which the bill was passed, sufficient to sustain
the law? The title, as the bill passed the senate, was: “ A bill for
an act to revise the law in relation to licenses.” For the bill, with
this title, twenty-nine serators voted, and eleven against. After
the bill had so passed the senate, on motion, the title was so changed
as toread: “ A bill for an act to provide for the licensing of and
against the evils arising from the sale of intoxicating liquors.” The
change in the title was adopted by ¢ ayes, 24 ; noes, 11.” As thus
amended, the bill was sent to the house, where it was constitution-
ally passed through that body, with the title as amended in the
senate, and was returned to that body, and all the requisite subse-
quent steps were taken for it to become a law.

On turning to the chapter entitled “License,” in the Revised
Statutes of 1845, we find tY]at the first eight sections refer to licens-
ing peddlers auctioneers and merchants. Sections from nine to
twenty-one, inclusive, relate to the sale of liquors and licenses
therefor. Sections from twenty-two to twenty-eight, inclusive, re-
late to licensing insurance companies, and for the collection of pen-
alties incurred under the chapter, and the disposition of the money
collected for forfeitures. Thus it will be seen, the law in relation
to license and sale of intoxicating liquors was found in this chapter,
and when the bill passed the senate, with the original title, that
title certainly referred to the chapter regulating liquor licenses, and
embraced such licenses, and that subject was expressed in the title.
It may be that licenses to sell liguor were not specifically named in
the title, but it was undoubtedly so expressed as to call the atten-
tion of every senator to the subject-matter of* the bill, and we have
no doubt that this general expression of the subject of the bill
answers the constitutional requirement. The provision does not
require that the subject of the bill shall be specifically and exactly
expressed in the title, hence we conclude that any expression in the
title which calls attention to the subject of the bill, although in gen-
eral terms, is all that is required.

This title called attention to the chapter regulating licenses, and
that chapter provided for licensing saloons, and as all the law on
subject was then only found under the title of that chapter, we pre-
sume every member of the senate knew, by the title, that the bill
proposed to revise the chapter, and in doing so that it would almost
necessarily affect liquor licenses. Had the bill been specitic, and
the title had proposed to license lawyers, physicians, druggists, or
some other occupation, and the bill had contained the provisions as
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it was adopted, then this ret}uirement of the constitution would
have probably rendered the law inoderative. But it was general,
and expressed the subject of the bill generally, but with sufficient
distinctness to answer the constitutional reqniremcnt, 8o that if the
title must be adopted as is the bill on its final passage, a sufficient
title was so adopted when the Dbill passed the senate. It does not
matter in what manner the title was subsequently changed by the
senate, so that the title thus changed called the attention of the
house to the provisions of the bill, and the title under which the
bill went to the house was specitic and certain for that purpose.
We have no hesitancy in saying that the bill was properly and con-
stitutionally passed into a law, and must be enforced.

But the court below erred in the judgment it rendered on the
verdict in this case. It fixed the day and hour when the imprison-
ment should commence under each count upon which plaintift in
error was found guilty. Since a swpersedeas was granted in this
case it has become impossible that the judgment of imprisonment
can be carried into eflect, as the time fixed by the court has elapsed
and expired. Other contingences might arise which would render
it impracticable to carry such a judgment into effect. The sentence
to imprisonment should be for a specified number of days under
each couni upon which a conviction is had, and the judgment should
require that the imprisonment under each subceeding count should
commence where it ends under the preceding count, without fixing
the day or hour for each or either to commence or end. For this
error the judgment of the court below must be reversed, and the
cause remanded with directions that the court enter a proper judg-
ment on the verdict. } Judgment reversed.

SUPREME COURT OF ILLINOIS.
SOUTHERN GRAND DIVISION. JUNE TERM, 1876.

ArPEAL FROM Jasrer County; THE Hox. J. C. A1LLEN, JUDGE, PRESIDING.

James Leamon kT AL. ». RousBErt G. McCuBBIN ET AL.
(To appear in 82 Ill. 263.)

ProBATE JURISDICTION—Descent and distribution.—Heirs can only take title to
personal estate ‘‘ through due administration under the direction of the proper
court’’ in probate.

AN ApMINISTRATOR— Of an intestate estate must be appointed and regular pro-
ceedings in administration had, and the property duly distributed by the proper
court according to law,

BrowN & GIBsON, Attorneys for Appellants.
J. M. HoNEY, Attorney for Appellees.

Justice Dickey delivered the opinion of the court:

This was an action of assumpsit, by appellees, against appellants.
Plaintiffs, in their declaration, allege that appellants made their
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ﬁ‘omissory note in 1861, for a specified sum, payable to Phabe
c¢Cubbin, at four months from date; that the note remained
unpaid; that Phoebe McCubbin died intestate in 1870, leaving
laintiffs her only heirs-at-law; that, at her death, she was not
mdebted, and there were no claims against her estate, save her
funeral expenses, which plaintifts have paid, and that no administra-
tor of the estate has been appointed.

Defendants pleaded non assumpsit. The trial was by the court
by consent. At the trial, plaintitls read the note in evidence, and
there was no other evidence. The court found the issue for plain-
tiffs.  Detendants excepted to the finding, but judgment went upon
the finding, and defendants appeal.

The judgment cannot be sustained. It is insisted by appellees
that, * under our statute the title to all property, real and personal,
vests in the heirs of an intestate, after payment of just debts,” and
hence the appointment of an administrator was not necessary to the
maintenance of an action on this note, and that the heirs may sue
in their own name. The general words of our statute were never
intended, and should not be construed, as changing entirely the
mode of collecting and distributing the personal effects of estates
of deceased persons. The statute says: ¢ Estates, both real and
personal, of proprietors dying intestate, after all just debts and
claime against such estates are fully paid, shall descend to and be
distributed in the manner following: First, to his or her children,
. . . in equal parts.” Of course the personal estate is to ‘de-
scend to and be distributed” to the heirs; but in what manner
is this distribution to be etfected? Through due administration
under the direction of the proper court. gI‘his language merely
designates the ultimate rights of parties, and was never designed to
interfere with the ordinary and approved mode of collecting debts
due the estate throngh an administrator.

Even were the law as insisted upon, the proof in this case fails
to make out a case. There is no proof of the allegations of the
death of the payee of the note, or that she died intestate, or that
the debts were all paid, or that plaintiffs were the only heirs-at-law.

The judgment is reversed. Judgment reversed.

Justice Breese: I concur in the last branch of the opinion.

SUPREME COURT OF ILLINOIS.
SOUTHERN GRAND DIVISION. JUNE TERM, 1876.

Camro & St. Louis R. R. Co. ». Murray.
(To appear in 82 I1]. 76.) .
JURISBDICTION OF A JUSTICE OF THE PEACE—Practice.—Action for double dam-
ages for killing stock, against a railway company, may be brought under sec. 87,
chap. 114, Rev. Stat. 1874, p. 807, before a justice of the peace; the summons
may be in the usual form. See Jones' Forms, p. 510.
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Practice oN ArPEAL.—No exception can be taken to the form or service of the
summons of a justice of the peace on appeal, but the court is to hear and deter-
mine the same according to the justice of the case. Sec. 72, Rev. Stat. 1874,
648.

SEARLS & BUTLER, Attorneys for Appellant.
J. B. Maynaym and G. W. HiLw, Attorneys for Appelice.

Justice Dickey delivered the opinion of the court:

The horse of appellee, being on the railroad track of appellant,
was run upon and l\'i]lcd by an engine of appellant, at a point where
the track was not fenced, and where, by the statute, the railroad
company was required to have the same fenced. The horse was
worth fifty dollars. Appellee recovered one hundred dollars dam-
ages, the statute giving, in such case, double the amount of actual
damages.

The suit was begun before a justice of the peace. The summons
does not indicate the character of the action, further than to say,
“for a failure to pay him (appellee) a certain sum, not exceeding
two hundred dollars.” It is insisted that, under this form of sum-
mons, the claim for penal damages cannot be allowed.

The statute does not specifically prescribe a different form of sum-
mons for such caces, and it is provided that, on trial of appeals from
justices of the peace, “no exception shall be taken to the form or
-service of the summons, . . . but the court shall hear and deter-
mine the same . . . according to the justice of the case.” Rev. Stat.
1874, scc. 72, chap. 79, p. 648.

It is also insisted that, by sec. 75 of chap. 114, Rev. Stat. 1874, no
action can be maintained for a violation of that statute except in
the name of the people. That section, by its terms, is confined to
actions to recover fines, and has no reference to the mode of recov-
ering damages under sec. 37 of the act.

It is also insisted that plaintiff cannot recover, because his horse
wag running at large, WEen, by the statute, it was unlawful for
plaintift to permit his horse to run at large. It would secmn, from
i:he proof, that this horse, at the time, was, in fact, running at
arge.

he statute in relation to the running at large of horses and other
stock was enacted March 30, 1874. The statute in relation to the
liability of railway companies for a failure to fence their roads was
enacted March 31,1874. No exception is made, in the latter act, as
to horses running at large. The mere fact that stock is running at
large in violation of that statute, does not relieve railroad companies
from liability for stock injured, where the company fhils to fence as
required by statute. FEwing v. Chicago, Alton & St. Louwis Rail-
road Co., 712 Ill. 25. It is difficult to conceive any good to be ac-
complished by having the railroad fenced, unless it be to prevent
roaming domestic animals from receiving injury.

It is also insisted that the proof does not show appellant guilty of
negligence. The ground of recovery, under this statute, is, the fault
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of the railroad company in failing to build the fences required. No
other fault, in such case, nced be shown.
The judgment must be aflirmed. Judgment affirmed.

EDITOR'S NOTES.

" Jusrices oF THE PEacE.—We would call the attention of the pro-
fession to the following quite recent decisions relative to the juris-
diction of and practice before justices of the peace in Illinois:

IN ASSAULT AND BATTERY, on appeal from a I)'mztice of the peace
the record need not show a formal plea: formal pleadings before a
justice of the peace are not required. [Hennies v. The People, 70

1. 100 ; see Jones’ Forms, p. 493.

SUBSTANCE AND NoT FORM I8 regarded in proceedings before a jus-
tice of the peace. Zuel v. Brown, 78 111. 234. Where a defendant
who was sued on a promissory note filed a plea verified by his afli-
davit “that he neither signed nor authorized or consented to the
execution of the note” is suflicient, and ¢ was %eld to be error to
permit the note to be read without first proving its execution. Zuel
v. Bowen, T8 Ill. 234; see, also, Linn v. Buckingham, 1 Scam.
451; Archer v. Bogue, 3 Scam. 526 ; Jones’ Forms, p. 493, 496.

COMPLAINT FOR VIOLATION OF A CITY ORDINANGE may be made on
information and belief. Byars v. City of Mt. Vernon, 78 Ill. 11.

MaTTERS IN ABATEMENT must be stated and objections made before
the justice. Byars v. City of Mt. Vernon, 77 111. 467. So where a
party, when arrested for a violation of a city ordinance, made no objec-
tion to the sufficiency of the complaint, before the justice, it was lnjeld
that he could not for the first time raise the question on appeal in
the Circuit Court (id.). See Conley v. Good, Breese, 96; Jones’
Forms, p. 392. :

A Jusrice oF THE PEAcE has jurisdiction throughout his county
to issue a writ, but it should be returnable to his office, which must
be at a known place in his town or precinet. Durfee v. Grinnell,
69 Ill. 371. So he may take an acknowledgment or adimninister an
oath anywhere in his county, but all trials before him must be at
his office (id.). As to sum, $200 is the limit to be determined from
the evidence. Happel v. Brethauer, 70 111. 166. If it appear that
the justice has jurisdiction both of the subject-matter and the person
to render a judgment, it will not be defeated by technicalities. Bliss
v. Harris, 70 111. 343,

INDORSEMENT oF THE suMMONSs limits the amount of the plaintift’s
recovery. 7. . & W. Railway v. Pierce, 11 111. 174 ; sce Jones’
Forms, pp. 379, 514.

AMENDMENTS to the summons and other papers may be made at
any time before trial. No entry of an order is necessary on his
docket. Wadhams v. Hotchkiss, 80 111. 437.

ConsoLinaTioN oF DEMANDs: A had a note for $66.66 for part
and a claim for 833.34 the remainder of a reward against B. A
sued B for the $33.34, and recovered. [feld, that he should have
sued for $100, and brought forward the note, and as he did not, he had
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lost his claim on the note b}y the former recovery. Mallock v.
Krome, 18 111. 110 ; see Jones’ Forms, pp. 494, 495.

RecourMENT OR cOUNTER crLamM: Suit was brought by a phy-
sician and surgeon to recover for services for sctting a broken arm.
Ield, that defendant might set up malpractice in defense and recou
damacres sufticient to defeat the claim. Zowell v. Goodrich, 69 IlI.
556.

Must WAIT ONE HOUR FOR APPEARANCE. JFirst National Bank
v. Beresford, 78 1ll. 391.

APPEARANGE by defendant withont objection waives process. and
defects in its service. Bliss v. Harris, 70 111. 343.

SUPERIOR COURT OF COOK COUNTY, ILLINOIS.

IN CHANCERY.

NickersoN ET AL. v. KIMBALL ET AL.
Barton ET AL. 9. KiMBALL kT AL.
CooLBAUGH ET AL. v. KIMBALL ET AL.
Bramr et AL, ». KiMBALL ET AL.
FarBank ET AL. v. KIMBALL ET AL.
STURGES ET AL. ». KIMBALL ET AL.

TaxaTioN oF NATIONAL BANK StoCcK.—The stockholders in every bank located
within this state shall be assessed and taxed on the value of their shares of stock
therein, whether residents or non-residents, and this tax shall be a lien upon
such stock. This tax shall be levied according to ‘‘ valuation of the property
to be taxed, and shall extend to persons and corporations alike. It must be
‘upiform "’ and must not ‘‘discriminate.”” An error in the views different
men may take of values does not show want of ** uniformity."

CouNTY BoARD — Complaint.—The county board, acting as a board of equalization,
may review and correct what has not been done correctly, as shall appear to be
just. Any complaint to the board shall not be acted upon until the person
assessed, or his agent, shall be notified of such complaint, if a resident of the
county.

CONSTRUCTION OF STATUTE—Secs. 97 and 191, chap. 120, Rev. Stat. 873, 890
construed together.—Any one may complain that another is assessed too low,
but such complaint shall not be acted upon until the person 8o assessed, or his
agent, shall be notified of such complaint, if a resident of the county; and no
error or informality in the proceedings of any of the officers connected with the
assessment, levying or collecting of the taxes, not affecting the substantial jus-
tice of the tax itself, shall vitiate or in any manner affect the tax or the assess-
ment thereof.

JurispicTiON — Notice.—The board cannot exercise jurisdiction without special
notice to be affected thereby. This is the direction of the statute, and to dis-
regard it is an error. The valuation or assessment, and the return by the
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assessor, is the matter that first confers jurisdiction upon those exercising the
power to raise an assessment. As the law now stands, the jurisdictional question
i8 necessary, since the court will not enjoin the collection of a tax for mere error
or informality.

DrvipEnps.—The officers of a bank must retain the dividends belonging to the
stockholders until the tax shall have been paid, and any officer violating this
rule becomes thereby personally liable.

NoTticE— How and to whom it may be given.—It is error in the state board of
equalization to make and correct an assessment without special notice to be
affected thereby. Notice is sufficient when actually brought home to the party
to be affected thereby. Knowledge brought home to any complainant, or his
agent, is sufficient. Appearance before the county board to resist the review
and correction of an assessment, is notice.

Process — Notice differs from original.—The notice required is not in every par-
ticular like an original process, which cannot, as a general thing, be served
on an agent. In this matter it is only necessary that the agent be notified.
The statute requires simple notice.

TENANT — Notice served upon.—A notice under the tax law served upon the tenant,
of the one complaining of the tax, is not a sufficient service.

DIRECTOR — Sufficient notice to.—It is a general rule that notice to an individual
director, who has no duty to perform in relation to the subject-matter of the
notice, i8 not a notice to the corporation.

AGENT—Notice to bind principal.—It is a fundamental principle that notice served
on the agent to bind the principal must be served whilst the agent is acting
within the scope of his agency. The statute requires the notice to be served on
the principal or his agent only, and this is sufficient notice to give jurisdiction of
the persons of the shareholders.

BANK—Agent of stockholders.—The statute makes the bank the agent of the
stockholder, for some purposes connected with the taxation of the shares of
stock. The bank acts as quasi trustee in managing the business of the share-
holders.

CoMPLAINT —Notification— sufficiency of. —Any one may complain that another is
assessed too low, but such complaint shall not be acted upon until the party
assessed, or his agent, shall be notified of such complaint. The complaint should
contain some traversable fact, and not be vague and nugatory, so that the party
appearing may be informed of the matter which he is called to meet. The
description *‘ shareholders in a particular bank,’’ held sufficient.

CERTIFICATE OF LEvYy—Time of filing.—The 191st section of the Revenue Law
cures all defects growing out of a failure to file the certificate on or before
the second Tuesday in August, the day named in the 122d section. Under
section 191 the failure to file the certificate in apt time does not vitiate the tax
or assessment.

CoNGRES8 —Provision of the act of. —Under the act of congress the right of the
states to tax all shares in the stock of the national banks clearly exists.

TecENICAL OBJECTIONS.—Mere technical objections not affecting the justice of
the tax itself, should not be regarded.

INJUNCTION — Denial of —The cases presented fail to show anything that affects
the substantial justice of the tax itself, and until this is shown the court cannot
grant the relief sought.

CuarLEs Hrrcucock, WIRT DEXTER, SipNEY Syith, MELvIN W, FULLER,
GEeo. W. KRETZINGER, Attorneys for Plaintiffs.
ELLiorT ANTHONY AND JOHN M. ROUNTREE. Attorneys for Defendants.
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Justice Moore delivered the opinion of the court, May 9, 1877:

The constitution of the state provides for raising revenue by
levying taxes, by or according to “valuation” of the property to be
taxed; everyone shall be taxed and pay in proportion to the value
of his property. This rule is extended to persons and corporations
owning or using franchises and privileges. Taxes must be “uni-
form” in respect to persons and property; every law that imposes
a tax must regard every man alike, vide Constitution, art. 9, secs. 1,
. 9, 10, Hurd’s Rev. Stat., pp. 74, 75.

The law must not discriminate for or against any one. It must
be uniform. The law enacted under the constitution must be en-
forced by men who may err in judgment, and therefore burdens
may fall unequally. This will result from the different views that
different men may take of values and the like, and does not show
that the law imposing a tax is wanting in the principle of uniform-
ity. This principle of uniformity must extemf to every person and
to every corporation.

“Personal property . . . shall be valued at its fair cash value,”
chap. 120, sec. 3, Hurd’s Rev. Stat., p. 857.

“The stockholders in every bank located within this state, whether
such bank has been organized under the banking laws of this state,
or of the United States, shall be assessed and taxed on the value of
their shares of stock therein, in the county, town, district, village or
city where such bank is located, and not elsewhere, whether such
stockholders reside in such place or not. . . . Taxation of such
shares shall not be at a greater rate than is assessed upon any other
monied capital . . . where such bank is located.” In each of said
banks there shall be a list of the names and residences of its stock-
holders, and of the number of shares held by each. This list shall
be open to the inspection of the revenue officers, “and it shall be
the duty of the assessor to ascertain and report to the county clerk
a correct list of the names and residences of all stockholders in any
such bank, with the number and assessed value of all such shares
held by such stockholder,” sec. 36.

“The county clerk . . . shall enter the valuation of such shares
in the tax lists in the names of the respective owners of the same,
and shall compute and extend taxes thereon the same as against the
valuation of other property in the same locality,” scc. 37.

This tax is declared to be a lien upon the respective shares of
stock, sec. 38.

It is made the duty .of the bank or its officers to retain the divi-
dends belonging to the respective stockholders until the tax shall
have been paid. Any ofticer violating this provision of the law shall
thereby become liable for such tax. The collector may sell the
shares of stock when the owner refuses to pay the tax, chap. 120,
secs. 35, 36, 37, 38, 39 Rev. Stat., p. 864.

There can be no question but that these provisions of the law are
in harmony with the constitution. The “valuation” is required,
as is “uniformity,” and all as provided by the constitution. The
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law makes the same provision in valuation to every one who may
own the stock of the various banks in the state. If the tax imposed
by this law operates unequally, it must be because the law itself is
not complied with.

It was seen that the assessor must be a man, and so might fail in
discharging his duty. Hence the county board, acting as a board of
equalization, may review and correct what has not been done cor-
rectly. “On the application of any person considering himself
aggrieved, or who shall complain that the property of another is
assessed too low, they shall review the assessment and correct the
same as shall appear to be just.” That is to say, if any one thinks
his property has been valued too high, and so considers himself
“aggrieved,” he may complain, and if the board regard his com-
plaint as well founded, then they will review and correct the assess-
ment, by reducing the valnation; or it may be some one thinks that
burdens are not equal, and so “complains that the property of an-
other is assessed too low.” It is then the duty of the board to review
and correct the assessment as shall appear to be just. If the com-
plaint is well founded, as in the former case, the assessinent can be
corrected only by increasing the *‘valuation.” However, it is pro-
vided that “no complaint that another is assessed too low shall be
acted upon until the person so assessed or his agent shall be notified
of such complaint, it a resident of the county,” chap. 120, sec. 97,
sub. sec. 2, Rev. Stat., p. 873.

One other provision of the statute has been referred to in con-
sidering these cases. That provision, it is claimed, modities the
other provisions referred to materially, modities many decisions of
the Supreme Court. It is provided (¢nter alia) that “no error or
informality in the proceedings of any of the ofticers connected with
the assessment, levying or collecting of the taxes, not affecting the
substantial justice of the tax itself, shall vitiate or in any manner
affect the tax or the asscssment thereof,” chap. 120, sec. 191, Rev.
Stat., p. 890. True it is, this provision is found in the middle of a
section that is providing for the proper mode of rendering judg-
ment on the delinquent tax lists; but yet there is no language or
words used in any other part of the section that changes, or modifies,
or limits the meaning ofP the provision enacted. The words would
mean the same, neither more nor less, if they stood alone in a sep-
arate section, or in any other connection.

The provisions under consideration, when brought together, then,
may be read in this way: “ Any one may complain that another is
assessed too low, but such complaint shall not be acted upon until
the person so assessed, or his agent, shall be notified of such com-
plaint, if a resident of the county; and no error or informality in
the proceedings of any of the officers connected with the assessment,
levying or collecting of the taxes, not affecting the substantial jus-
tice of the tax itself, shall vitiate or in any manner aftect the tax or
the assessment thereot.”

Nickerson et al. aver that they are shareholders of the stock of the
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First National Bank of Chicago. Barton et al. are shareholders of
the stock of the Fifth National Bank of Chicago. Coolbaugh et al.
are like shareholders of the stock of the Union National Bank of
Chicago. Blair et al. are sharcholders of the stock of the Merchants’
National Bank of Chicago. Fairbank et al. are shareholders of the
stock of the Comuercial National Bank of Chicago; and Sturges
et al. are the shareholders of the stock of the Northwestern National
Bank of Chicago. The respective complainants make substantially
the same averments. The complainants are all residents of the
county of Cook, and the respective banks are located in Chicago.

In addition to other averments which are necessary to give juris-
diction, it is averred that the shares of stock of each bank were
“assessed and taxed on the value of the shares;” that the assessor of
the town of South Chicago, as such assessor, listed the shares of the
capital stock of the respective banks for taxation, he giving the
valuation thereof as fixed by himself; that this assessment so made
by him was returned to the county clerk; that then it was the duty
of the clerk to enter the valuation of the shares, as made by the
assessor, in the tax lists, in the names of the respective owners, and
compute and extend the tax therein on the valuation so made; that
these things are required by the provisions of the statutes herein-
before quoted ; “that the assessor, in making the assessment for the
year 1876, listed all bank shares and like property at one third of
the value which in his judgment said shares were actually worth.”

To this point no question is raised but that the law has been
complied with. But complaint was made by persons stating that
they considered themselves aggrieved, and complained that the per-
sonal property of the following named persons, tfirms and corpora-
tions have been assessed too low for the year 1876, to wit: share-
holders “of the stock of the respective banks, and designating the
name of the bank. This complaint was addressed to the Board of
Commissioners of Cook County, and those complaining asked the
board to review the assessments for 1876 of said persons, firms and
corporations, and correct the same as shall appear to be just.” This
was the only complaint that was filed, and the only notice of this
complaint was given to the presidents or cashiers of the banks.

The board did review the assessments, and corrected them by
increasing the valuation very considerably; but in no case did the
valuation or assessment thus increased amount to more than one
third of what appears to be a fair cash market value of the respective
shares of stock. It is admitted that the stock is personal property,
and it is not claimed by any complainant that the shares, by either
the assessor or board, were * valued at their fair cash value.”

The complainants aver that the county board had no jurisdiction
of the matter, or, rather, of the persons of the complainants, until
the complainants or their respective agents had notice of such com-

laint; and they claim that neither the bank or any officer of the
gank was agent of the shareholders.

A number of authorities are referred to by the learned counsel to
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show that the question of notice is jurisdictional. It is perhaps by
some of the counsel conceded that the county board had juriedie-
tion of the subject-matter, and it is claimed that the said board
could have jurisdiction of the persons residing in Cook county only
when they have notice. This notice is not required as to any one
residing beyond the limits of Cook county. If the complainants be
correct, then the fact that notice to non-residents is not required
must operate as & hardship. It is not protecting all alike. It must
be borne in mind that the valuation or assessment made and returned
by the assessor is made by procuring the necessary information from
the bank. The officer calls at the bank and makes his list, and then

* the valuation is made and returned. Of this fact and of the addi-

tional fact that dividends must be retained by the bank until the tax
is paid, every person must take notice. This assessment and this
return, it may be said, is the matter that, in the first place, confers

jurisdiction or sets in motion the officers and those having jurisdic-

tion. Tt has been held in our own state, *“that where the board of
sugervisors exercise the power to revise the assessment of an indi-
vidual, he must have notice, and an opportunity to be heard, before
it can be legally done.” Cleghorn v. Posthwaite, 43 Ill. 428;
Darling v. Gunn, 50 11l. 424 ; First National Bank of Shawnee-
town v. Cook et al., 77 111. 622.

This last named decision was made under the law as it existed
March 7, 1878. The provision of the law that is supposed to modify
the law as it then existed, took effect July 1, 1873, and provides
that no error or informality not affecting the substantial justice of
the tax itself shall vitiate or affect the tax on the assessment thereof.

In the case of Darling v. Gunn, 50 Ill. 459, the court holds:
“The tax, to the extent it was increased, . . . having been levied
on an unauthorized assessment, made by persons having no jurisdic-
tion of the person to make the assessment, without notice to the
appellant, its collection should have been enjoined.”

his case falls within the former decisions of the court, in which
it is held that a court will not interfere to restrain the collection of
a tax unless it is levied by persons having no authority. As the
law then stood, it was incumbent on the court to find that error
existed ; but it was not necessary to find more than that error ex-
isted. That was all that was required. It was not necessary to pass
upon the jurisdictional question. As the law now stands, this in-
quiry is necessary, since the court will not enjoin the collection of a
tax for mere error or informality. It cannot be that the various
officers must give notice to every one specially concerned before
they can act in relation to the assessment of taxes.

In the case of the National Bank of Shawneetown v. Cook, TT
I1l. 626, the assessment had been made and corrected by the state
board of equalization, and then, without notice, the valuation was
increased ; and the court holds: “that it is a proposition upon which
there can be no doubt that the board kad no power to make any
change in the assessment without notice to appellant.” By this
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language the court is understood as holding no more than that it
was simply error in the board to excrcise the power without special
notice to be affected thereby. That was the direction of the statute,
and it is stiil the direction of the statute, and to disregard it is an
error.

In the case of Miz v. People, it was held that the levy must be
made within the time prescribed by law, or it would be void. Was
it necessary for the court to hold lanou'we so strong ¢ Was it
intended to decide anything more than tlmt as the law then existed,
it was such an error s vitiated the levy of the tax ¢ The Supreme
Court afterward said: “It is also urged that the local taxes were
not levied and returned to the clerk in time; and in support of the
position, the case of Mix v. The People, June term, 1874, is re-
ferred to as controlling this. That tax was levied under the law
of 1872, whilst this is under the statute of 1873, which amends
the prior law, see sec. 191, p. 890, Rev. Stat. 1874. That section
declares that no error or mfonnahty in the proceedings of any of
the officers connected with the assessment, levying or collecting of
the taxes, not atfecting the substantial justice of the tax itself, shall
vitiate or in any manner aftect the tax or the assessment thereof.
This provision most effectually disposes of this question.” Buck v.
The }—’e(ple, 78 111. 566.

Then again it is held by the Supreme Court: “It is urged that
the certificates of the levy of the local municipal taxes were not
filed in the time required by the statute. The answer to this is, as
was said in Buck v. The People, supra, that ‘it is cured by the 191st
section of the Revenue Law. This cures all defects growing out of
the failure to file the certificate on or betore the day named in the
122d section.”  Chiniquy v. The People, 78 111. 575

In the section 122 referred to in the last-cited case, the provision
is positive, and appears to be mandatory: “The authorities . . .
collecting taxes . . . shall annually, on or before the second Tues-
day in August, certify,” etc., sec. 122, Rev. Stat. 878. This lan-
guage is not less peremptory than the language used in section 97,

ev. Stat. 873. “No complaint that another has been assessed
too low shall be acted upon until the person so assessed or his agent
ghall be notified of such complaint, it a resident of the county ; “and
yet it is held that since the adoption of sec. 191, Rev. Stat., the fact
that the certificate is not filed in apt time is not such an error as
will vitiate either the tax or the assessment. The amendment
introduced into the 191st section of the present revenue law has
produced a radical change in proceedings to recover judgment for
delmqnent taxes, and has overruled or modified most, it not all, of

revious decisions on the questions thus arising » wide Okzmguy
he People, supra.

It will' be borne in mind that in all these cases the People were
seeking judgments, and must show jurisdiction.

In the cases now under consideration, those denying the jurisdie-
tion are the complainants. They must make out their respective

—
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«cases. The People in the cases cited must show that all the officers
have complied substantially with the law, or they fail. In these
«cases now being considered, the complainants take upon themselves
to show that the county board had not jurisdiction of the persons
of the complainants; and this they must do by overcoming the pre-
sumption that alawful tribunal, in the exercise of its duties, confg\es
itself to whatever authority has been conferred upon it. This is
.especially true when it is conceded that the tribunal has jurisdiction
«of the subject-matter of the controversy. :

Can it be questioned that the law might provide for the assess-
ment, and review of the assessment, without notice to any onef
But courts cannot render a judgment until there is a service of
process, either actual or constructive. A judgment without service
-of some kind would be void and nugatory in every land. And yet,
such a rule will not be applied to any tax or revenue matter.

The fact that a man must be taxed on all that he has and that he
must be so taxed every year is known to and by every one. The
assessor is directed to call on him or on his agent and assess his
property. He knows that must be reported, and he should take
some notice of what is done in the premises thereafter. There is
recognized no provision of sec. 97 that fails to require notice to
the shareholder of stock not residing in Cook county. As opposed
to this view the learned counsel refers to a New York case. School
trustees levied a tax for school purposes. In making up the assess-
ment roll the valuation of plaintift’s property was increased from
the valuation thereof upon the town assessment roll. Before makin
the roll the trustees gave no notice. This assessment is an origz'na%
assessment, made without any call upon the taxpayer: so that it
might well be said there is no jurisdiction of his person until he has
notice. In that case the learned chief justice reviews the authori-
ties, and says “the authorities are not entirely in harmony and the
precise question has not been passed upon by this court.” The
opinion concludes “that the weight of authority is that the omission
to give the notice is a jurisdictional defect,” vide Jewell v. Van
Steenburgh, 58 N. Y. 86. These school trustees were allowed
to take the assessment roll of the town assessors, and upon proper
notice make such changes as to them might seem right; ang then
for school purposes the trustees could levy their tax. This was as
truly an original assessment as that made by the town assessor.
There was no original call so as to confer the jurisdiction. It is
notdclear that this authority is opposed to the suggestions herein
made.

A well-considered New Hampshire case is referred to, and judg-
ments that are void or only voidable, are carefully discussed.

It is found by the court that tribunals which have jurisdiction of
the subject-matter are not absolutely void by reason of any irregu-
larity or illegality of the proceedings in general, but they are avoid-
able by proper and timely objections. ZThe State v. Idichmond, 26
N. H. 232.

4
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If it still be claimed that there was no jurisdiction of the persons
of the complainants until they respectiveil , or their agents, had no-
tice, and tfl)at the county board could not review the assessment
until such notice had been given, then it becomes an important in-
quiry how and to whom may such notice be given? There can be
no question but that if knowledge was brought home to any of the
complainants, snch as had the knowledge must be regarded as hav-
ing had notice. ‘“Actual notice exists where knowledge is actually
brought home to the party to be affected by it,” Bowvier's Law
Dictionary. It will be readily conceded that notice to an agent is
notice to the principal. If doubted at all it must still be true in
the case under consideration, since the statute requires notice to the
party or his agent. Then, if knowledge is actually brought home
to the agent of the complainants they must be regarded as having
notice, even if they had, in point of fact, no knowledge that the
complaint had been made to the county board that their shares of
stock had been assessed too low. It is claimed by one of the coun-
sel that notice to one of his clients, as president of the bank, was not
notice to him personally. If knowledge of a fact be notice, and
sometimes more than mere notice, then this position cannot be
maintained. The statute does not say what kind of notice must be
Eiven. It simply requires notice. If any officer of a bank have

nowledge that the complaint has been made, and he be the owner
of any of the shares of stock, he cannot be allowed to say that he
individually has no notice. He has more than mere notice. He has
actual, positive knowledge that the complaint is made. In this view
there can be no question.

In addition to such actual knowled?e, it appears that some of the
officers, who are complainants, actually appeared before the county
board and opposed the complaint. A party appearing in a suit,
with or without service, cannot afterward deny tll)lat he is properly
before the court. A party appears and cross-examines a witness
when giving a deposition ; he cannot afterward say he did not have
notice of the time and place of taking the deposition. These are
familiar principles, admitted by all, and show conclusively that such
as appeared before the county board, and resisted the review and
correction of the assessment, will not be allowed to deny that they
had notice of the complaint. What is notice to those who had no
such knowledge? What is notice to such as did not appear and
oppose the correction ¢

he notice required is not, in every particular, like unto the pro-
cess to be served on a party to bring him before the court. Original
Process cannot, as a general thing, be served on an agent. In this
matter it is only necessary that the agent be notified. The revenue
law deals with shares of stock and taxes them as the personal prop-
erty of each shareholder, and such a tax is not a tax on the capital
or property of the bank. State Farmer's N. Bank v. Cook, 32 N.
J. 349; Van Allen v. Nolan, 3 Wallace, 573.
The case of Farmer's Bank v. Cook, supra, does not pass upon
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the question of service of notice otherwise than as by way of argu-
ment. Counsel refers to the case of State v. Drake, 33 {J . J. 194,
In that case it is correctly held that a notice under the tax law,
served upon the tenant of the one complaining of the tax, is not a
sufficient service. There is no reason in concluding that a man’s
tenant is his agent. It would be more reasonable to select a man’s
regular attorney or solicitor, and yet it will hardly be contended
that such notice might be served on such attorney or solicitor. It
is held that a notice to a bank cannot be served on a director hav-
ing no share in the management of the matter about which the
notice is given. The directors or trustees, when assembled for the
transaction of business, are the agents of the corporation, and notice
to them, when thus assembled, is notice to the corporation and bind-
ing upon their successors. But notice to an individual director,
who has no duty to perform in relation to the subject-matter of the
notice, is not a notice to the corporation. Powles, etc., v. Page, 3
Manning E. & S., 16; The Fulton Bank v. The New York & Sharon
Canal Co. et al., 4 Paige, 127.

This general doctrine will not be questioned, and yet in our state
the statute provides that a process against a corporation may be
served upon a “clerk,” “cashier,” “director,” etc., if the president
shall not be found in the county.

Again, it is held, and is certainly a fundamental principle, that
notice served on the agent, in order that it ma{ bind the principal,
must be served whilst the agent is acting within the scope of his
agency. Miller v. IUinots Central Railroad Co., 24 Barbour, 331;
Loomis v. Bank of Rochester, 1 Diversey, 287. :

In this connection, whilst laying down general Frinciples, it will
be seen that the provision is not that notice shall be given to the
principal, and may be given by delivering a copy of a notice to an
agent of such principal. The language of the statute is, “ no com-
plaint . . . shall be acted upon unti§ the person assessed, or A
agent, shall be notified.” That is to say, the principal may be noti-
fied, or, if more convenient, the agent only may be notified.

It is claimed that the bank is the agent of the shareholders of the
stock. It is the duty of the corporation, by its officers, to so direct
and manage its affairs as to preserve and promote the highest inter-
est of those interested therein. It is true the officers act directly for
the bank, but the bank is an artificial person and can have no inter-
est to preserve or promote, save and only the rights and interest
of the shareholders. None others can have an interest in the man-
agement. The bank owns the property, the land, the money, all
the assets, the Frivileges and franchises; but the officers are elected
by the shareholders of the stock, and they are selected for the pur-
pose of managing well the property of the bank. The shareholders
measure the value of their shares of stock by the value of the prop-
erty and franchises belonging to the bank. If these be under un-
gkillful or improvident management the amount of dividends and
the value of the shares of stock are diminished. If the shares are val-
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ued and assessed at a high rate by the assessor, their productive
resources are diminished to that extent. There can be no person so
well qualified to determine the real productive and market valne of
shares of stock as the officers who manage and control the bank for
the interest and benefit of the shareholders. “ When shares of cap-
ital stock have any value as an article of sale, it is because the pur-
chaser supposes that the tangible and intangible property and the
franchises are sufficient, if the affairs of the company were wound
up, to pay all the debts and pay a surplus in distribution to the
shareholders equal to the per cent the purchaser gives.” Ottawa
Glass Co. v. McCaleb, 9 Leg. News, 187; Porter et al. v. Rockford,
Rock Island & St. Louis Railroad Co., 77 1ll. 561.

It is self-evident that the value of an article of sale must depend
largely upon the skill put forth in the management by the officers.
It will be conceded that there is none so suitable to look after all
matters pertaining to the assessment and taxing the shares of stock
as the officers of the bank.

By the statute it is required that the bank shall keep the list of
the names of the stockholders and of the number of shares held by
each, and this list is for the inspection of the officers authorized to
assess property for taxation. From the bank the officer obtains the
information that enables him to make and return a list to the clerk.

“For the purpose of collecting the taxes it shall be the duty of
every such bank, or the managing officer or officers thereof, to retain
so much of any dividend belonging to the stockholders as shall be
necessary to pay any taxes levied upon the shares, until it shall ap-

ear that such taxes have been paid.” Secs. 36, 37, 39 Revenue
aw, Rev. Stat. 864.

It is the bank that gives the information to the officer and enables
him to value the shares. It is the bank that is required to retain
the dividend until the tax is paid, and it is the officer of the bank
who is made liable if the dividend is not so retained. It is thus
made quite clear that the statute makes the bank the agent of the
stockholder for some purposes connected with the taxation of the
shares of stock. In the case of The Ottawa Glass Co. v. McCale,
9 Leg. News, 188, it is stated that “a corporation acts as quas:
trustees in managing the business of the shareholders, and it is com-
petent to the general assembly to require the whole taxes to be paid
by the corporation, which corporation may then require repayment
of the tax on shares to be refunded by the shareholders, either by
deducting the amount from dividends or otherwise.”

It has%)een held by the Supreme Court of the United States, and
by the conrts of New York, New Jersey and of this state, that under
the provisions of the act of congress, the right of the states to
tax all shares in the stock of the national %anks clearly exists.
First National Bank of Mendota v. Smith et al., 65 Ill. 44, and
the various authorities there cited.

It has been held in the same case (supra) that the bank is the
trustee of the stockholders (p. 54), “and as such possesses the lawful

—-—
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control over the rights and interests of the cestuis que trust, much
greater than that of a mere agent for the loan of money.

“Certificates of stock are not securities for money, in any sense,
much less are they negotiable securities. They are simply the
muniments and evidence of the holder’s title to a given share
in the property, and franchises of the corporation of which he is a
member.” MZcMnics’ Bank v. New York Railroad Co., 3 Kern.
627; First National Bank of Mendota v. Smith, 65 Ill. 55.

The banking corporation has a fixed locality where it must trans-
act its business, and there wind up its affairs when it ceases to
exist. It is the trustee of the stockholders who must come to its
counter for their annual dividends, and their share of assets on
final liquidation. 65 Ill. 56, supra.

It is thus seen that the stockholder has a title to a share in the
property and franchise of the bank, that he is one of the
owners of the bank, that this property and the franchises are
managed and controlled by officers selected by the stockholders,
that it is managed for the stockholders, that the bank is the
trustee of the stockholders, that it is peculiarly and especially
the duty of the bank to do and manage everything so as to make
the shares of stock valuable, and so as to make them yield a divi-
dend, and to guard against everything that may diminish the amount
of dividends. The conclusion is inevitable that the bank must be
the agent of the sharcholder; it was only necessary to give notice
to the bank. It has been seen that even original process could be
served on the bank by serving on the president, cashier or director.
Some of these notices were served on the president and others on
the cashier. There was then sufficient notice to give jurisdiction
of the persons of the shareholders. Was there a sufficient com-
plaint? is the next question requiring attention.

The provision of the statute is, a citizen may “ complain that the
property of another is assessed too low. It is not stated what aver-
ments the complaint shall contain, nor is it stated whether the com-
plaint shall be oral or written. The complaints in these cases con-
tain nothing more than that they complain that the personal property
of the shareholders of the several banks (naming them) has been
assessed too low. It is objected that this is too uncertain; that no

erson is named, and no traversable fact is complained of, and that it
18 vague and general.

“To complain of an assessment set opposite to each name on the
assessment list, and to ask that evidence may be heard in each and
every case and every name on the assessment list, or to the value of
the property therein assessed, and to change the value as may seemn
just, and that the valuation may be reduced or raised as may seem
Juet and equitable,” has been held to be too general and too vague
and uncertain. “Such complaint states no fact and is nugatory.”
There should be something complained of, and the party appearing
should be informed of the matters which he may be required to
Iél:let. People v. Reynolds, 28 Cal. 111, and People v. Flint, 39

. 673.
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The California statute may not be like our statute in every par-
ticular, but no reason is seen why the Illinois courts should hold
differently from the authorities cited.

In the complaint held to be nugatory there was no complaint of
any valuation, or of any parcel of property or to any species of 1pro-
pert{. It was not complained that the valuation was too high or
too low. No person or class of persons is described in the com-
plaint. In these cases under consideration no one person, but a
class of persons, is named; no one article of property is described.
The averment is, the shares of stock of the sharerolders of the particua-
lar bank is valued too low. The complaint and notice might have
named each particular shareholder, and they might have designated
the number of shares owned by each shareholder. But why? The
shareholders, if named each by himself, and if told the precise num-
ber of shares owned by each, would not be the wiser for the informa-
tion. The description, “shareholders in a particular bank,” though
not the names of persons, is so definite and certain, that no other
persons can be mistaken for them. There can be no ctlestion as to
who is meant. It is the stock, it is the shares of stock, that is de-
scribed as assessed “too low.” This can be easily understood. This
would be the case even though there was nothing else in the record.
But all these shares of stock had been re laﬁy assessed to each
respective owner thereof, so that the complaint and notice meant
that the shares of stock belonging to each of the respective share-
holders had been valued “too low.” The notice and complaint
must be held sufficient.

Finding the notice and complaint sufficient, it remains to inquire
what wrong or what injustice has been or is about to be done to
either of the complainants?

It has frequently been held that a court of equity will not enter-
tain a bill to restrain the collection of taxes, except in cases where
it has been assessed upon property not subject to taxation, or where
the tax is unauthorized by &w, or where the property has been
fraudulently assessed at two high a rate. This doctrine has been
announced so frequently, in so many cases and under such varied
circumstances, and under such varied forms of expression, that it
cannot be necessary to cite authority. But, for fear that a different
doctrine might be insisted upon, the general assembly has enacted
sec. 191 of revenue law. And now “No error or informality in the
Froceedings of any of the officers connected with the assessment,

evying or, collecting of the taxes, not affecting the substantial jus-
tice of the tax itself, shall vitiate or in any manner affect the tax or
the assessment thereof.” In none of these bills is it claimed that
any injustice has been done. The property is clearly subject to tax-
ation. The tax is unquestionably authorized by law. It is not in
any one of the bills claimed that the property las been assessed at
too high a rate. It is not shown or claimed that anything has been
done that affects the substantial justice of the tax itself. It is sim-
Ply averred that the assessment made and returned by the assessor

A\
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was increased, and that it should not have been so increased. It is
not claimed that the present valuation amounts to more than one
third the actual cash market value of the stock. There is but one
exception to this statement. The shareholders of the Union Na-
tional Bank state that the bank has been taxed on its real estate,
and that when the shares of stock were assessed the value of the real
estate should have been deducted from the gross value of the stock.
They claim that this deduction was made in the assessment of the
stock of all the other banks where they owned real estate. But, un-
fortunately for the shareholders of the Union National Bank, they
fail to show that any injustice is done.

If the value of the real estate be added to the assessed value of the
stock, the aggregate value falls considerably below one half the act-
nal cash value of the stock. They simply show that others are
assessed entirely too low, whilst they are not yet assessed as high
as they should be. The propriety of assessing any property below
its actual cash value may well be questioned, if not designated as
pernicious. If all the property in the county and state was assessed
at its actual value, the grand total would be increased so much that
the actual wealth and resources of the state would be known and
would amount to such an enormous increase over.the present assess-
ments that the rate per cent of taxation might be much reduced.

The statute provides that personal property shall be valued at its
fair cash value, and yet if this cash value is imposed in only one
county or town, it would be oppressive to the people of such county
or town. The rule, to be of advantage, should extend throughout
the state.

In no one of these cases has it been shown that the property is
made to bear more than its just burden of taxation, nor have the
owners been debarred of any substantial rights secured by the law
of the land. The tax on the property is just, and no valid reason is
made to appear why the owners should not pay it. A careful exam-
ination of the cases presented for the consideration of the court fails
to show anything that affects the substantial justice of the tax itself,
and until this is shown the court cannot grant the relief sought.

“The statutes unmistakably show that it was the legislative will
that mere technical objections not affecting the justice of the tax
itself should not be regarded.” Beers et al. v. The People, 9 Leg.
News, 176; Buck v. The People, 78 1l 566; Chiniquy v. The
People, 18 111. 572; Purrington v. The People, 79 111. 11.

e law imposing the taxes is in all its parts “ uniform.” It pro-
vides for the constitutional ¢ valuation,” and does not go counter to
the law of congress.

The complainants fail to show that any act of injustice is about to
be done to them. They do not show anything that affects the sub-
stantial justice of the tax they seek to enjoin.

The injunction asked for in each case is denied.

. Injunction denied.
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SUPERIOR COURT OF COOK COUNTY, ILLINOIS.
GEN. NO. 65,035, PENDING.

SamueL S. CrisnoLM ET AL. v. CorNELIUS McGINNIss.

PLEADING —Non assumpsit.—The omission of the words undertake or from the
plea of non assumpsit renders it bad on demurrer.

PRACTICE —Amendment.—A plea may be amended on filing an affidavit showing-
a good defense.

FAIRCHILD & BLACKMAN, Attorneys for Plaintiffs.
RoBIN8ON & FERRIS, Attorneys for Defendants.

Plaintiffs sue on account for advertising in The American Miller.
Declaration common counts, copy of the account and affidavit of
claim. Defendant filed a plea of non assumpsit in form as follows:
“ And said defendant by Robinson & Ferris, his attorneys, comes
and defends the wrong and injury, when, etc., and says that he did
not promise in manner and form as the plaintiffs have above thereof
complained against him; and of this said defendant puts himself’
upon the country.”™

To which the plaintiffs demurred. The demurrer was disposed of
at the June term, 1877, as follows:

Gary, J: Let the demurrer be sustained; the proper form is
given by Mr. Chitty, and is as follows:

¢ And the said defendant by , his attorney, comes and defends
the wrong and injury, when, etc., and saith that he did not under-
take or promise in manner and form as the said plaintiff hath above
thereof com})]ained against him, and of this he puts himself upon
the country,” ete. 3 Ch. Pl. 908.

Mkg. Rosinson: The defendant asks leave to amend.

Gary, J: You can do so on filing an affidavit showing that you
have a good defense.

Ebprror’s Nores.—Undoubtedly the learned counsel for the defend-
ant in the above case followed the precedent given by Mr. Puterbangh
in Puter. Com. Law Pl. 166, which is the form given by Mr. Green-
ing, Green. Forms, 237, under the rules of “Hilary Term,” 4 Will.
iv. Mr. Chitty, 3 Ch. Pl 908, gives the precedyent approved by
Judge Gary in the above case. The same form is given 1n 2 Hill’s
Com’; Law Pr. 113, and Steph. Pl. (Tyler'’s ed.) 170; (Herd’s ed.)
153.

Judge Cowen in his valuable treatise, 2 Cow. Tr. 140, prescribes
the form with the words, “did not undertake and promise,” which
are also to be found in many of the old form books. Both forms
are given in Jones’ Form Book, pp. 185-230; we are informed that
Judge Gary holds such form demurrable.
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APPELLATE COURT OF ILLINOIS.

FIRST DISTRICT. OCTOBER TERM, 1877,

ArpPEAL FROM THE CRIMINAL CourT OF Coox CoUNTY. OPINIOR FILED
NoveMBER 8, 1877,

TreE ViLLAGE oF Soute EvanstoN . James Lyxca.

PRACTICE —Instruction.—An instruction which is not predicated on the evidence,.
though it may announce a correct principle of law, if it be calculated to mislead
the jury, is erroneous.

E. B. PAYNE, Attorney for Appellant.
CHESTER KINNEY, Attorney for Appellee.

Justice Murery delivered the opinion of the court:

This was an action of debt commenced originally before a justice
of the peace to recover the penalty for violating section four, of
article one, of an ordinance of said appellant, entitled, “An ordi-
nance concerning misdemeanors.”

The trial before the justice resulted in a judgment against the
defendant for $100 and costs, from which an appeal was taken
by the defendant to the Criminal Court of Cook county. At the
September term of that court, 1877, the case was again tried by
the court and a jury, which resulted in a verdict for the defendant.

To reverse this judgment the appellant brings the record to this
court, and assigns as error the giving of the following instruction
by the court on behalf of the defengant, to wit: “The court in-
structs the jury that if they believe from the evidence that the
village of South Evanston, by its agent or agents, procured the
defendant to violate the ordinance in question in the manner com-
plained of, then the law is for the defendant and the plaintiff can-
not recover in this action.”

We have carefully examined the record in this case, and find
no evidence tending to show that the appellant, by its agents or
otherwise, had procured or attcmpted to procure the violation of
said ordinance by said defendant.

We think there is no evidence in the case on which to predicate
such an instruction, even though we consider it the annunciation
of a correct principle of law, in respect to which we forbear the
expression of any opinion. Upon the facts as shown by the record
it is believed to be error on the part of the court below to give
the instruction, which, to say the least, was calculated to mislead
the jury, for which the judgment is reversed and the cause re-
manded.

The next case, No. 3, on the docket between the same parties,
submitted at the same time, is for the same cause reversed and
remanded. Reversed and remanded.
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APPELLATE COURT OF ILLINOIS.
FIRST DISTRICT. OCTOBER TERM, 1877.

AprPEAL FROM CRIMINAL COoURT OF Cook CouNTY. ORAL OPINION DELIVERED
NoveEMBER 8, 1877,

TuE ViLLaGeE ofF SoutH EvanstoN v. ApaM MAREs.

INTOXICATING LIQUORS.—An instruction to the jury, in an action of debt for a
penalty under a village ordinance, ‘‘ that they must, from the evidence, find that
the defendant sold intoxicating liquors, and the fact must be proved to the sat-
isfaction of the jury that the article sold was intoxicating, otherwise they should
find for the defendant; the jury are not at liberty to guess at what was sold, but
must be governed by the evidence,'’ was held to be proper.

E. B. PAYNE, Attorney for Appellant.
CHESTER KINNEY, Attorney for Appellee.

Justice PLEAsaNTs delivered the opinion of the court:

This was an action of debt originally brought by appellant before
a justice of the })eace to recover a penalty for an alleged violation of
an ordinance of the village of South gvanston which prohibited
the sale in said village of certain specified liquors, including whiskey
or any other vinous, spirituous, malt, fermented, mixed or intoxicat-
ing liquors, or any mixture, part of which is any of said liquors, in
less quantity than four gallons.

The defendant, appellee, was found guilty and a fine assessed. An
appeal was taken by him to the Criminal Court of Cook county and
8 trial de novo there resulted in a verdict of not guilty. A motion
for a new trial was overruled and judgment entered on the verdict
for defendant for his costs ; from which judgment the plaintiff ap-
pealed to this court.

The bill of exceptions shows that, except the ordinance, all the
evidence in the case was the testimony of one witness, who was in-
troduced by the plaintiff, and stated that defendant kept a restau-
rant in the village of South Evanston; that in the course of the
summer or fall of 1876, on three several occasions, witness bought of
defendant and drank in said restaurant what he called “something”
in small glasses, and paid for the first drink eight cents and for the
others, each, ten ; that it tasted and smelt like whiskey ; that it was
not like whiskey he used to drink down east; that it was not pure
whiskey ; that it did not intoxicate him ; that he did not know what
it was; that he would not swear it was not whiskey, and he would
not swear it was whiskey.

Of course we appreciate the suspicions that may often attach to
testimony of that character and the varying dispositions of jurors
toward it. Tosome minds it would beconvincing beyond a reason-
able doubt that the article was whiskey, while to others it would be
wholly insufficient to prove what it was. Its effect would depend
to some extent upon what may be called the prejudices of the juror,
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and the appearance and manner of the witness. Of these we know
nothing. The witness was not asked what he called for, and whether
he was a willing or unwilling or a candid witness we cannot deter-
mine so well as the judge and jury before whom he testified.

Upon this testimony the court, at the request of the defendant,
instructed the jury ¢ that they must, from the evidence, find that the
defendant sold intoxicating liquors, and the fact must be proved to
the satisfaction of the jury that the article sold was intoxicating,
-otherwise they should gndy for the defendant ; the jury are not at
l(libert)",to guess at what was sold, but must be governed by the evi-
dence.

The errors assigned are, that this instruction was erroneous and
misled the jury to a verdict against the evidence, and the argument
-of counsel is, t{;at since the ordinance prohibited the sale of whiskey
by name it was not necessary to prove that it wasintoxicating. He
«cites the case of Kettering v. The City of Jacksonville, 50 Ill. 39.

But this assumes that the article sold was whiskey. The case
cited is not an authority for that. The court did not instruct the
Jury that they must ﬁndy that whiskey was intoxicating, but that the
article sold wasintoxicating liquor. He had already instructed them,
at the instance of the plaintiff, that if they believed from the evidence
that it was whiskey, or any one of the other liquors specified in the
ordinance, they should find for the plaintiff; unless, therefore, he
would have been justified in assuming that it was whiskey or some
-other of said liquors, it would have been error to refuse the instruc-
tion complained of. It was for the plaintiff to prove what the ar-
. ticle was, and that it was one of those specifically named in the ordi-
nance, or that it was intoxicating, and for the jury to determine
whether such proof was made. e think the court would not have
been justified in such an assumption, and hence that the instruction
in ’Buestion was properly given.

he judgment of the Criminal Court is affirmed.
Judgment affirmed.

APPELLATE COURT OF ILLINOIS.
FIRST DISTRICT. OCTOBER TERM, 1877.

AprPEAL FROM THE Circuir CouRT OF Coox CoUNTY. OPINION FILED
NovEMBER 12, 1877,

E. L. Davison axp F. G. WeLcH, MPLEADED wrTH L. S. Davison
AND Tuomas J. KEgrr v. THoMAs A. HiLL.

PLEADINGS —Allegations and proof—plea terified by affidavit—migjoinder—statute.
The proofs and allegations must always agree, and to recover in actions exr
contractu a cause of action must be averred and proved against all the defendants
or there can be no recovery against any. Where it appears, as in this case, from
the plaintiff’s testimony, that parties are made defendants against whom it
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affirmatively appears that there is no cause of action made out, then no such
plea as is required by the Practice Act, sec. 86, is necessary from the defendants
to enable them to avail themselves of the migjoinder at the trial; and that in
such case the statute has no application.

CONTRACT —Recision of —A party seeking to rescind a contract should be in a con~
dition to enable him to do 8o, or he cannot recover the money paid thereon.

F. W. S. BROWLEY, Attorney for Appellant.
SPRINGER & ScOVEL, Attorneys for Appellee.

Justice MurpHY delivered the opinion of the court:

This is an action of assumpsit upon the common counts brought
by the purchaser of real estate to recover back money which he had
paid the vendor, and the case was this. On the 29th day of March,
1873, the following agreement, in writing, was made and entered
into between E. L. Davison, by Kerr, Welch & Davison, his agents,
and Thomas A. Hill, appellee:

Memorandum of an agreement, entered into this day, between E. L. Davison, of
‘Washington county, Kentucky, and Thomas A. Hill, of the city of Chicago, Illinois,
is as follows:

Said Davison hereby agrees to sell and convey by deed of general warranty the
northwest quarter of section twenty (20), in township thirty-eight (38) north, of
range thirteen (13)east of third (3d) P. M., in Cook county, Illinois, for the sum of
thirty-two thousand dollars ($32,000), to be paid as follows: Five hundred dollars
in hand to bind this contract; seven thousand five hundred dollars twenty days
from this date, to assume an incumbrance now on said premises, of fifteen thousand
dollars evidenced by trust deeds or mortgages; two thousand dollars October 1,
1878, with ten per cent interest, and the balance in one, two and three years from
this date, with eight per cent interest, payable annually. Said Davison agrees to
furnish abstract tor examination, and if it shows a satisfactory title to said Hill,
then he, the said Hill, hereby agrees to pay the above mentioned sum of money,
seven thousand five hundred dollars, and execute his notes and trust deeds for the
deferred payments, but if the title should not prove good, then the five hundred
dollars now paid shall be returned to said Hill; but if said title proves good, then
said Hill shall forfeit said five hundred dollars as damages, unless he carries out
the provisions of this contract. It is further agreed that if said Hill should elect to-
take the following terms instead of the foregoing, he shall have the privilege so to-
do: to paﬂ nine thousand five hundred in twenty days, as same as before stated,
and give his notes and trust deeds, payable in sixteen, twenty-four and thirty-six
months from this date. .

It is further agreed that the abstract shall be brought down to date, also that
part of the abstract that is placed with the loan of eight thousand dollars ($8,000).
shall be returned to Fourth Y\’atlonnl Bank after the examination, but the continu-
ance from August 6, 1872, to date shall be given to said Hill.

In witness whereof, the parties hereunto set their hands and seals this 20th day

of March, a.p. 18178. E. L. Davison, SEAL
By KERR, DavisoN & WELCH, agents, [SEAL
Tros. A. HiLL. SEAL

To recover back the $500 mentioned in the foregoing agreement
as having been paid to “bind the contract,” was the o%ject of this
suit in the court below, upon the claim or assumption of the appellee
that he had rescinded said contract, as under the circumstances of
the case he lawfully might do. In that court the parties waived a
jury, and the cause was tried by the court, which resulted in a judg-
ment in favor of the appellee for $500. To reverse which, this ap-
peal is prosecuted.

The first and second assignments of error present substantially the
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same questions that, under the evidence submitted at the trial, the
judgment should have been for the appellants.

(ixder the view taken of the case by the court, the consideration
of the third and fourth assignments of error will be unnecessary.

In support of these alleged errors it is insisted by the appellyants
that there is a misjoinder of parties defendants, which is fatal to the
action. By the contract put in evidence by the appellee it will be
seen that it purports in express terms to be a contract between E. L.
Davison of the one part and Thomas A. Hill of the other, Davi-
son’s name being signed thereto “by Kerr, Davison & Welch, his
agent”; and still we find these agents made defendants to the suit,
along with E. L. Davison, and upon the written contract thus exe-
<cuted as the only evidence in this record of any contract between the
parties, judgment is rendered against them in the court below. This
we think was error.

It is an elementary principle of procedure, that the proofs and
allegations must always agree, and that to recover in actions ex con-
tractu, a cause of action must be established against all the defend-
ants or there can be no recovery against any. This is a doctrine
taught by all the text writers who treat of the subject, and seems to
be followed by all the adjudicated cases to which we have been re-
ferred. Wells v. Reynolds, 3 Scam. 191; Grifith v. Fury, 30 Ill.
251; McLean v. Griswold, 22 I11. 219.

The latest case in our own court seems to be the case of Gait v.
<Joice, 61 I11. 489, all holding that to recover against any one of the
defendants a cause of action must be averred and proved against all
of them. But it is claimed by the appellee that by section 36 of
the Practice Act, of our statute, in force July 1, 1872, the rule of
the common law in this regard has been changed, and that unless in
actions against two or more defendants they file a plea verified by
affidavit denying the joint liability, judgment must go against all if
any, notwithstanding the plaintiff’s own evidence discloses the fact,
in the first instance, that certain of the defendants are not liable at all.

We think this statute sufficiently radical in its innovations upon
well-established principles without according to it so broad a scope
as that, and are of opinion that where it appears, as in this case,
from the plaintiff’s testimony, that parties are made defendants
against whom it affirmatively appears that there is no cause of action
made out, then no such plea is necessary from the defendants to en-
able them to avail themselves of the misjoinder at the trial; and
that, in such case, the statute has no application.

The remaining question is, whether appellant was so in default as
to authorize the appellee to rescind the contract and recover back
the money paid thereon. We think not. From the facts, as shown
by this record, it will be observed that there is no time expressl
fixed by the contract within which Davison was to convey the lan(f:
but twenty days being fixed for the payment of $7,500, on the pur-
chase price by Hill, at which time he was to assume certain incum-
brances then on the property to the amount of $1,500, and secure
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the balance of the price on the promises by mortgage. We infer
that the intention of the parties was that the conveyance should be
then made if the title was found good.

From the evidence it appears that on the nineteenth or twentieth
day from the date of the contract the appellee handed L. S. Davi-
son, the agent of E. L. Davison, the opinion of his (Hill’s) attor-
neys, noting that the title of E. L. Davison to the land was good,
subject to certain incumbrances, to wit, the release of two mort-
gages, defective as they claimed ; two trust deeds, both of which b
the terms of the contract Hill was to assume and pay, and that if’
living, Mrs. Jared Arnold might have right of dower. The agent,
L. S. Davison, testified that at that time he had in his possession
‘releases of the mortgages, perfectly executed. He also testifies that
he showed them to Hill, and asked him &Hill) to whom he would
have the deed made; that Hill replied to him that he did not want
the land at all. Appellee did not make the point of objection, that
Mrs. Arnold might have dower in the property ; if he had, appellant
might have promptly removed the objection to his (Hill’s) entire
satisfaction. Bostwick v. Williams, 36 Ill. 65. Baut, on the con-
trary, informed the agent of the appellant, E. L. Davison, ¢ that he
did not want the land at all,” and tendered a quit-claim deed recon-
veying to E. L. Davison any rights he might have acquired under
the contract. We think to rescind the contract, he should at least
have been able and willing to pay the §7,500, and offered in good
faith to do so, and demanded from Davison a deed of the premises
which if he had then declined to give, he (Hill) might have
rescinded the contract; but, as it was, we think he was not in con-
dition to enable him to do so, and, as a consequence, could have no
recovery of the money paid. The learned (f'nd e who presided at
the trial below took a different view, and held the contract re-
scinded, which we think was error. .

For these reasons the judgment of the court below is reversed
and cause remanded.

APPELLATE COURT OF ILLINOIS.
FIRST DISTRICT. OCTOBER TERM, 1877.

AppPEAL FROM CIRCUIT COURT OF Cook CoUNTY. ORAL OPINION RENDERED
NoveMBER 14, 1877.

TrE GErMANIA INsURANCE CoMPANY v. HUTCHBERGER ET AL.

PrAcTICE—New trial.—The question of the credibility of witness is peculiarly
within the province of the jury, and where the testimony is conflicting and there
is enough evidence in the record to sustain the verdict, it will not be disturbed,
especially if supported by the testimony of two witnesses.

EsTOoPPEL.—A private corporation is estopped from setting up its own unlawful
act or wrong as a defense against an obligation which it has voluntarily entered
into.

8. K. Dow, Attorney for Appellant.
BARKER & BUELL, Atforneys for Appellee.
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Justice MurprY delivered the opinion of the court:

This record presents two questions for the consideration of the
court, one of fact and one of law. The first we have alone consid-
ered to be seriously presented. By a careful comparison of the testi-
mony of all the witnesses who swore upon the trial below, we find
evidence which we think justifies the jury in finding as they did.
It is true that the main fact at issue, to wit, the authority of Guent-
zer as a§ent to bind this company, was involved in some doubt, and
upon which there was a contrariety of testimony.

But the testimony of at least two witnesses, we think, justified
the jury in the conclusion they have reached, and the question of
credibility being one peculiarly within the province of the jury, we
do not feel called upon, if at {ibert , to interfere with the finding,
not having an opportunity, as they did, to observe the demeanor and
character of the witnesses upon the stand upon the trial. Suffice it
to say, that we think that there is enough of evidence in the record
to sustain the verdict, and upon that question the opinion of the
court is against the appellant.

Upon the other question of law presented by the record, and in-
sisted upon by the appellant, that because the company was, as is
claimed by it doing, a business forbidden by the statute at the time
and in violation of the laws of Illinois, was not bound by its contract
of insurance in this case even though it made it. Upon this ciuestion
it seems to us that upon every principle of law and justice the com-
pany is estopped from setting up its own unlawful act or wrong as
a defense against an obligation which it voluntarily entered into.
This is a question which we do not regard as involved in doubt, and
a clear conclusion of law; hence the judgment below is affirmed.

Judgment affirmed.

APPELLATE COURT OF ILLINOIS.
FIRST DISTRICT. OCTOBER TERM, 1877.

WRrIT oF ERROR TO THE CIrcuiT CoURT OF Cook CouNTY. ORAL OPINION
RENDERED NOVEMBER 14, 1877,

Tuae Vicror SEwing MacEINE Co. v. MarcArRET HARDUS.

TROVER.—Right to property at the time of the alleged conversion.

Fraup.—Fraud vitiates all contracts, and to hold a paper in the nature of a lease
or conditional sale to be conclusive, would be, under the circumstances of its
execution and as between the parties to this case, to sanction the perpetration of
a fraud upon the party seeking to avoid it.

EvipENCE.— Parol evidence is admissible to show these circumstances, and in this
case was sufficient to sustain the finding.

Norice.—A statement conspicuously printed in red ink across the lines of such a
paper that ‘‘any contract made with any canvasser or agent, differing in any
respect from the terms of this lease, will not be binding upon the Victor Sewing
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Machine Co. under any circumstances,”’ could not have the effect of a notice
under the facts of this case.

NEGLIGENCE.—The failure of the appellee to acquire knowledge of the terms and
meaning of such lease and notice was not such negligence, under the facts in
this case, as should hold her responsible for the consequences of her ignorance

of their contents. ’

Justice PLEAsANTs delivered the opinion of the court:

This was an action of trover, brought by defendant in error to re-
-cover the value of a sewing machine, and tried by the court below
without a jury, on appeal from a justice of the peace. It was ad-
mitted that she had possession of the machine and that the company
took it. The only issue wag upon her right to the property at the
time of the alleged conversion.

She claimed that there had been a sale and delivery of it to her
by the defendant. They, on the contrary, asserted that it was only
-a lease, or at most a conditional sale, and that for non-payment of
the rent or of the installments of the price, whichever it might be,
they retook possession, according to the terms of the agreement, as
they lawfully might ; and, further, that she voluntarily surrendered it.

On the trial, a paper was produced, signed by her, by which, in
‘terms, it was acknowledged that she hired the machine and agreed
to pay, as rent for its use, montMly in advance, the sums of money
respectively therein specified, amounting, in all, to $85, which was
its estimated value. The plaintiff in error insists that this paper is
the only evidence of the contract, and complains that the court below
.admitted parol testimony to vary it.

There 18 no rule of more universal application than that fraud
‘vitiates all contracts; and we understand it to be well settled that
wherever to hold a paper so in question to be conclusive, would be,
under the circumstances of its execution and as between the parties,
‘to sanction the perpetration of a fraud upon the one seeking to
-avoid it, parol evidence is admissible to show these circumstances.

The effect of it, in such a case, is not to vary the terms of a writ-
ten contract, but to determine whether any contract was really
made, and, it any, what it was.

Here it was alleged by the plaintiff below that, although the paper
may have been truly read to her by the defendant’s agent betore
she signed it, yet in fact she did not understand it; that she was a
Norwegian and unable to read English; that she spoke and under-
stood it in ordinary conversation very imperfectly ; that she told the
-agent she did not understand it as read by him; that she called in a
neighbor woman, who was also a Norwegian, to talk for her and
interpret his verbal explanations; that, as she understood at the
time, both from him and from the interpreter, he explained that it
was a contract of sale, and that she migﬁt pay the remaining install-
ments of the price in work for the company, which it would furnish;
that with this understanding distinctly ]uav.dy she signed it, and that
she had always since been ready to do this work, and applied for it,
but the company had failed to furnish it.
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If these allegations were true, to have permitted the terms of this
paper to be enforced against her would have been to permit
a fraud upon her, to her injury and at the instance and to the ad-
vantage of the party who committed it. The admission of parol
evidence to prove them was therefore proper; and it is enough to
say, without particularly discussing the weight of it as compared
with that produced by the defendant to contradict it, that we regard
it as sufficient to sustain the finding.

But there appeared conspicuously printed, in red ink, across the
lines of the paper, a statement that “any contract made with any
canvasser or agent differing in any respect from the terms of this
lease will not be binding upon the Victor Sewing Machine Co.
under any circumstances,” and it is urged that this was notice to
the plaintiff of the limitation of the agent’s authority, and estopped
her from setting up any different contract.

His possession or control of the machines of the company, with
authority to dispose of them at all, would carry with it a presump-
tion, in the absence of other proof, that he was authorized to dis-
Fose of them upon any terms not unusunal or unreasonable. Doubt-

ess it was competent for the company to limit his authority as
against parties dealing with him, by proper notice. It seems, how-
ever, that the lease was not complete in its terms when this state-
ment was printed across it. There were blanks which might have
been consistently filled with the very terms which the plaintift’ un-
derstood she made. For that reason the statement could have no
effect as notice. And further, it is admitted that the agent took,
and the company accepted, an old machine in lieu of money for the
first payment —as palpable a ditference from the terms of the lease
as would be an agreement to take work in lieu of money for the
others. But the conclusive answer to this point is that the state-
ment was not public and general, such as all persons dealing with
the agent would be required to take notice of, nor was it actually
brought to the knowledge of the plaintiff.

Counsel contended that she failed to use due diligence to acquire
knowledge of the terms and meaning of the lease and notice, and
therefore should be responsible for the consequences of her igno-
rance, as of her own negligence; citing Swannell v. Watson, 71
11, 456 ; Fuller v. The Madison Mutual Ins. Co., 36 Wis. 603,
and Phiip v. Gallant, 1 Hun. (N. Y.) 528.

Each of these cases differs materially from the one at bar. In the
first it was commercial paper — a promissory note — and the maker
attempted to set up misrepresentations by the payee as a defense
against an indorsee for value and as innocent as himself; and as to
him the court held that there had not been due diligence. Against
the payee, who made the misrepresentations, they would have been
a good bar,and no greater diligence than was used would have been
required. But when one of two innocent parties must suffer, the
one whose act has occasioned the necessity must bear the loss.

In the second, where it was sought on behalf of a German to avoid

6
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a certain provision in his policy because he was unable to read the
language, the court did say that his want of knowledge of English
was no excuse; but they further say that “there was no pretense
that he was overreached or deceived otherwise than in the fact that
he could not and did not read the policy.” It appeared that he fully
understood the application for it, and that he Ead been insured in
that company before, and, on a loss suffered, received his insurance.
He was, therefore, fairly presumed to know the provisions and
meaning of the policy in guestion, which was in the usual form
issued by the company. At any rate there was no fraud or misrep-
resentation on the part of the company or its agent.

In the last, the instrument was twice carefully read over by the
scrivener’s clerk, and executed by both parties in the utmost good
faith. The complainant, if deceived at all, was deceived solely by
reason of the incompetency of his own chosen translator, for Whicfl
the other contracting party was in no wise responsible.

Some authoritics on the subject of disaflirmance of contracts were
also referred to, but we regard] them as inapplicable. The plaintiff
below has not attempted to disafirm. She simply denied the bind-
ing force of a paper which the defendant claimed was the exclusive
evidence of her contract, on the ground of fraud, and asserted another
and difterent contract as the one which she really made. She is sat-
isfied with the agreement which she claims was made, and by her
suit affirms it.

In respect to the alleged voluntary surrender by plaintiff of the
possession of the machine, we are satistied that she merely pointed
1t out to the defendant’s collector and permitted him to take it, but
at the peril of the company. And, further, that whatever she did in
that regard was done under duress by threats of arrest and impris-
onment.

The only remaining complaint by plaintiff in error is that, after
the testimony was closed, and while the judge was announcing his
finding, upon a dispute arising between counsel as to what plaintiff
had testified in relation to the supposed surrender, he recal}ed and
interrogated her on that subject. That was demanded of the judge
if his mind was at all in doubt, and not at all inproper if he chose
to do it only in deference to the doubt of counsel.

We discover no error in the proceedings of the eourt below, and
its judgment is therefore affirmed. Judgment affirmed.

APPELLATE COURT OF ILLINOIS.
FIRST DISTRICT. OCTOBER TERM, 1871.

APPEAL FROM THE SUPERIOR CoURT OF Cook CounTy. OPINION FILED
NoveEMBER 22, 1877.

Joun A. Brown v. FrepErick H. LuEHRSs.

EviDENCE—Admissibility of.—Evidence of character at a former period *‘ as a dis-
tinct and independent proposition,’ that is, without regard to its tendency, or
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want of tendency, to prove that character at the time the witness testified, is in-
admissible. In this case Pulsifier in substance testified that he was acquainted
with the general reputation of Cowles, for truth and veracity, among his as-
sociates and acquaintances in the neighborhood where he then resided, which
was some three years or less before his deposition was taken. He was then
asked the question, ‘‘ Was that reputation good or bad? " to which the court
sustained an objection. Under the circumstances this was error.

EvIDENCE —Impeachment — general reputation.—The object of impeaching testi-
mony is to aid the jury in ascertaining the degree of credit due to the witness in
question, so far as it may depend on his character for truth. In reason, it must
be his character at the time of giving his testimony. If it were certainly made
known that at the moment of testifying it was good or otherwise, it would be
wholly immaterial to inquire what it was at any time before or after. The issue
therefore relates to that precise time, and hence the form of the question, as a
rule, relates to it and to the neighborhood where he then resided. That form
generally bears most directly upon the issue, since impeaching witnesses gen-
erally in fact testify at the same trial, which is practically at the same time,
with the witness sought to be impeached, and in the neighborhood where he
then resides, and has whatever reputation he does have. But in some cases
that reason of the rule fails, and therefore the rule, as to the form of the question,
is not inflexible. He may have no actual reputation at the time of testifying in
the neighborhood where he then resided, and yet have had a very marked
reputation in another neighborhood where he formerly resided. The question
must be such in form as calls for an answer relevant to the issue. General
reputation at a former period and in another neighborhood may or may not tend
to prove that issue, according to the remoteness of the time and place and other
circhmstances. Ordinarily these will affect the weight but not the competency
of the matter. Every witness testifying to the reputation of another from what
he knows of the speech of people, must necessarily refer to a past time. It has
often been said, and with no little force, that it ought to be a time anterior to
the controversy. The subject is necessarily within the sound legal discretion
of the court, and no time or place can be fixed as a limit to the inquiry.

H. C. WHITNEY, Attorney for Appellant.
BARNUM & VAN SCHAACK, Attorneys for Appellee.

Justice PLEasaNTs delivered the opinion of the court:

Appellee brought this suit to recover money alleged to have been
inadvertently overpaid to appellant, then his creditor, under circum-
stances not necessary to be here detailed, except that it was claimed
to have been left by him, in the fall of 1870, with the firm of Moel-
ler & Busch, or one of them, at their store in Chicago, and by them
or him, on the next day, according to direction, delivered or caused
to be delivered to appellant. The cause was tried early in Septem-
ber last, and there was a verdict for the plaintiff for $607.45.

On a former trial it was for the defendant, on his plea of set-off
for the amount therein claimed, which necessarily involved a find-
ing against the alleged payment through Moeller & Busch. The
material testimony on that trial was given by said Moeller & Busch
on behalf of the plaintiff, admitting the receipt by them, or one of
them, of the sum of one thousand gollars in question for that pur-
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pose, and tending to show its payment over to the defendant, and by
the defendant, in his own behalf, denying such payment over.

Upon bill filed, alleging newly-discovered evidence of one M. G.
Cowles, a book-keeper of Moeller & Busch at the time, and the per-
son who, it was averred, delivered the money to the defendant, and
his deposition in snpport of said bill taken at Dubuque, Iowa, where
he then resided, in March, 1875, that verdict was set aside and a
new trial awarded.

On the second trial this deposition was offered and read in evi-.
dence by the plaintiff, and is conceded to be decisive unless the de-
ponent can be generally impeached.

With a view to such impeachment the defendant called C. A. Pul-
sifer, who testified that he was a commission merchant, vesident in
Chicago for the last ten years; had known Cowles probably three
years; two or three in 1871 or 1872; employed him as book-keeper
from January to May, 1872; had not seen him since 1872 or 1873;
knew his acquaintances and associates, business men with whom he
came in contact, and his general reputation for truth and veracity
among them. He was then asked the question: “Was that reputa-
tion good or bad?” to which objection was made on the ground that
a proper foundation for it had not been laid and because it did not
relate to the time when and the place where the deposition was
taken. The court sustained the objection, stating that ¢the im-
peaching testimony ought to relate to the character of the witness
for truth and veracity at the place where he lived when he gave his
deposition, and among those he was in the habit of associating
with.” To this ruling exception was duly taken, and the trial pro-
ceeded to verdict as above stated. A motion by the defendant for
a new trial was overruled, judgment entered on the verdict and ap-
peal taken.

We are of opinion that the Superior Court erred in excluding the
question put to the witness Pulsifer, under the circumstances.

The object of impeaching testimony is to aid the jury in ascer-

“taining the degree of credit due to the witness in question, so far as
it may depend on his character for truth. In reason, it must be his
character at the time of giving his testimony. If it were certainly
made known that at the moment of testifying it was good or other-
wise, it would be wholly immaterial to inquire what 1t was at any
time before or after. The issue therefore relates to that precise
time, and hence the form of the question, as a rule, relates to it and
to the neighborhood where he then resided. That form generally
bears most directly upon the issue, since impeaching witnesses gen-
erally in fact testify at the same trial, which is practically at the
same time, with the witness sought to be impeached, and in the
neighborhood where he then resides, and has whatever reputation
he does have. But in some cases that reason of the rule fails, and
therefore the rule, as to the form of the question, is not inflexible.
He may have no actual reputation at the time of testifying in the
neighborhood where he then resided, and yet have ﬁad a very
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marked reputation in another neighborhood where he formerly re-
sided. The question must be sucﬁ in form as calls for an answer
relevant to the issue.

General reputation at a former period and in another neighbor-
hood may or may not tend to prove that issue, according to the re-
moteness of the time and place and other circumstances. Ordinarily
these will affect the weight but not the competency of the matter.
Every witness testifying to the reputation of another from what he
knows of the speech of people, must necessarily refer to a past time.
It has often been said, and with no little force, that it ought to be
a time anterior to the controversy. The subject is necessarily
within the sound legal discretion of the court, and no time or place
can be fixed as a limit to the inquiry.

It was well said in Willard v. Goodenough, 30 Vt. 393, that
evidence of character at a former period, “as a distinct and in-
dependent proposition,” that is, as we understand it, without regard
to its tendency, or want of tendency, to prove that character at the
time the witness testified, is inadmissible. And this explains the
cases, cited by counsel, in which the courts have excluded such
evidence. It was offered to prove that fact as a distinct and in-
dependent proposition ; or the time was so remote as under the
circumstances to warrant the court, in the exercise of a sound legal
discretion, in regarding it as having no tendency to prove the
character of the witness at the time he testified.

These views seem to us to be sustained by reason and authority.
Teese v. Huntingdon, 23 How. 14; Holmes v. Stateler, 17 111, 453.

In the case at bar, while the tfoundation for the question under
consideration was not laid with the nicest care, it was sufficient.
Pulsifer in substance stated that he was acquainted with the general
reputation of Cowles, for truth and veracity, among his associates
and acquaintances in the neighborhood where he then resided, which
was some three years or less before his deposition was taken. That
neighborhood was the one in which the trial was pending. The
record does not show where Cowles resided between the time of
his removal from Chicago, in September, 1872, and a time shortly
before his deposition was taken, in March, 1875. When he so
removed he was upward of thirty years of age, and his character
may be fairly presumed, in the absence of proof to the contrary, to
have become well fixed. Under these circumstances we think that
evidence of his general character at that time legally tended to show
what it was when his deposition was taken, and ought to have been
admitted. For its exclusion, which we deem error, the judgment
will be reversed and the case remanded.

Reversed and remanded.
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APPELLATE COURT OF ILLINOIS.
FIRST DISTRICT. OCTOBER TERM, 1877.

APPEAL FROM SUPERIOR COoURT OF Cook CoUNTY. OPINION FILED
Novemser 22, 1877,

JouN KILDERHOUSE v. ZACHARIAS SAVELAND.

PrEADING—Allegations and proof.—The allegations and proof in actions upon
special contracts must agree, or no recovery can be had.

CoNTRACT—Executory—damages—interest.—On a recovery for a breach of an ex-
ecutory contract, sounding in damages only, no interest can be allowed under
our statute.

EvIDENCE—Admission of —The admission of the statutes of Wisconsin, the pro-
ceedings before the board of arbitrators of the Chamber of Commerce of Mil-
waukee, and the award of such board was error, because there was no legitimate
purpose for the introduction of such proof, which tended to fix in the minds of
the jury the exact amount of plaintiff's recovery.

GARDNER & SCHUYLER, Attorneys for Appellant.
F. C. HaLy, Attorney for Appellee.

Chief Justice HeaTon delivered the opinion of the court:
. This was an action of assumpsit, brought by appellee against ap-
pellant in the Superior Court of Cook county. The declaration
contains a special count on a contract alleged to have been made
between the parties, and commences with a recital in substance that
the plaintiff, as agent of defendant, but in his own name, con-
tracted with Geo. 1. Jones & Company, of Milwaukee, to charter to
said Jones & Co. the defendant’s vessel, the B. F. Bruce, to carry a
load of 45,000 bushels of wheat from Milwaukee to Buffalo at 10
cents per bushel; that said defendant was fully advised of the terms
of said agreement, and being so advised did, on the 30th day of Au-
gust, 1873, promise and agree to and with the slaintiﬁ', that the said
vessel should be in Milwaukee to take such load of wheat on, to wit,
the 10th day of September, 1873; that said vessel did not go to
Milwaukee; that said Jones & Co. were, on said 10th day of Sep-
tember, and for several days thereafter, ready, willing and offered to
furnish said cargo of wheat to be carried from Milwaukee to Buffalo
and to pay according to agreement ; but the defendant, not regarding
such agreement, neglected to furnish said vessel, and in consequence
of such neglect plaintiff became liable to said Jones & Co. upon his
contract so made with them; that said Jones & Co. had to, and did,
charter another vessel, and had to pay an increased rate of 4% cents
per bushel to carry the said wheat; that plaintift had suffered the
amount of such increase of rate in damages for and on account of
defendant’s failure to keep his said contract with plaintiff.

The declaration also contains the common counts. The plea was
the general issne. Cause tried by a jury; damages assessed in favor of
plaintitt. Motion for a new trial and in arrest. Motions overruled
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and judgment on the verdict and for costs. The bill of exceptions
purports to set forth all the evidence, but we fail to find the contract
alleged to have been made with Geo. I. Jones & Co. by plaintift,
and the telegram alleged to have been first sent by one %one to
plaintift.

On the trial of the cause the plaintiff offered in evidence a statute
of Wisconsin incorporating the Chamber of Commerce of Milwaukee,
also certain proceedings before the committee of arbitration of said
Chamber of Commerce, between the plaintift and said Jones & Co.,
in regard to the aforesaid contract between them in respect to the
B. F. Bruce, and the award of the said arbitrators fixing the amount
of said Jones & Co.’s damages for the alleged breach of said plain-
tiff ’s contract with them.

It also appears that the court instructed the jury that plaintiff was
entitled to recover interest on the amount of damages paid Geo. L.
Jones & Co., by plaintiff, from the time of such payment, if such
was the true amount of damages suffered by plaintiff.

The first point we notice is, Was the averment in the declaration,
that the defendant had full knowledge of the terms of plaintiff’s con-
tract with said Jones & Co., and the further averment, that the B.
F. Bruce was, by the terms of the contract between plaintiff and
defendant, to be at Milwaukee on the 10th of September to receive
said load of wheat, proven? We fail to find such proof in the
record. It was not proved by the telegram, ¢ Bruce is chartered,
10 cents to arrive,” without further proof of some trade meaning
attached to those words. The question, “ When will she be here?’
seems not to have been answered and no time fixed, and no further
knowledge upon the subject of plaintiff’s contract with Jones & Co.
is shown to have been had by defendant ; as to what in fact were the
terms of that contract does not appear. If the words used in the
telegrams had any definite meaning as to time, by the custom of the
trade, such meaning should have been proven. We think these
allegations in the declaration material and should have been proved ;
that the allegations and proof in actions upon special contracts
must agree or no recovery can be had.

The second point we notice is, that a recovery, if had in this case,
must be for a breach of an executory contract, sounding in damages
only, and on such a recovery no interest can be allowed under our
statute. The payment by plaintiftf to Jones & Co. of the amount of
the award, whether in fact the true amount of plaintiff’s damages or
not, did not, as between plaintiff and defendant in this case, make
such amount liquidated damages. The same could not be recovered
as liguidated damages upon the money counts, as so much money
advanced by plaintiff to defendant’s use, and we think such right to
recover upon the money counts a good test, in this case, ot plain-
tiff’s right to recover interest. We therefore think the giving of
the instruction was error.

The third point we notice is, the admission of the statutes of
Wisconsin, the proceedings before the board of arbitrators of the
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Chamber of Commerce of Milwaukee, and the award of such board,
in evidence. We are unable to discover any legitimate purpose for
the introduction of such proof. It was admitted by the court against
defendant’s objection. e think it tended to, and probably did, fix
in the minds of the jury the exact amount of plaintitl’s recovery.
We cannot say under all the proof in this case that it did no harm
to defendant. We theretore think the admission of such evidence
error, and that for these errors the judgment should be reversed and
the cause remanded. Judgment reversed and remanded.

APPELLATE COURT OF ILLINOIS.
" FIRST DISTRICT. OCTOBER TERM, 1877.

APPEAL FROM SUPERIOR COURT OF Cook CouUNTY. ORAL OPINION RENDERED
NoveEMBER 22, 1877,

D. CurLeN Crark v. ELvaTuan D. ELprEDGE.

PracticE—Affidavit of plaintiff's claim — non-resident.—I[t is not required by the
express terms of the statute that the affidavit of the plaintiff, in addition to the
usual statement of the amount of the indebtedness, should have stated that the
defendant was a resident of Cook county; and although it is true that the de-
fendant would not be required to file his affidavit with his plea if he was a non-
resident, yet, by the statute itself, in its terms, the onus is thrown upon the
defendant to raise that question, if defendant is a resident.

M. BRYANT, Attorney for Appellant.
Attorney for Appellee.

Chief Justice HHearon delivered the opinion of the court:

I believe there is no question in the record except that presented
under the Practice Act. In this case the plaintiff filed the usual affi-
davit with his declaration, so as to put the defendant upon filing an
affidavit of merits if he did not wish judgment taken against him
by default. The point taken is that the aflidavit of the plaintiff, in
addition to the usual statement of the amount of indebtedness,
should have stated that the defendant was a resident of Cook
county. Such has not been the practice under the law. It is not
required by the express terms of the statute; and althongh it is true
that the defendant would not be bound to file his affidavit with
his plea if he was not a resident, we think that by the statute itself,
in its terms, the onus is thrown upon the defendant to raise that
question, especially if the record shows that the defendant was a res-
ident. That is, when service is had in the county where the suit is
pending, the fair presumption is that he was a resident of the
county, unless he made it appear that he was not. He could
affirmatively make it appear that he was not, and thus not be com-
pelled to file an affidavit of merits.

We think the practice, as it has been pretty well established by
the courts, is in accordance with the statute, and the judgment will
be affirmed. Judgment affirmed.
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APPELLATE COURT OF ILLINOIS.
FIRST DISTRICT. OCTOBER TERM, 1877.

WritT oF ERROR TO THE SUPERIOR COURT OF Cook CouNTY. ORAL OPINION
RENDERED NOVEMBER 22, 1877,

James K. FisHErR ET AL. v. WiLson T. KEENAN.

JUDGMENT —Rendered after the adjudication in bankruptcy and before the final
discharge upon a debt existing prior to the adjudication.—Upon the question as
to whether a judgment that was rendered after the adjudication in bankruptey
and before the final discharge upon a debt existing prior to the adjudication
could be proved under the bankrupt law, and if so, whether the judgment was
discharged by the final action of the bankrupt court, the law is that the debt
could have been proved after as well as before the judgment. The rendition of

% the judgment did not prevent the party from proving the debt the same as he
could have proved it in the bankrupt court before it became merged in a judg-
ment, and the judgment was discharged by the discharge of the bankrupt. The
better rule of law would be to allow the judgment to be proved, and hold that
the bankrupt was discharged therefrom. .

Lacaes.—The party was not bound to use any greater diligence than he did under
the circumstances. The laches in not appearing and asking the court to continue
the case until a final discharge in bankruptcy was had was not such laches under
the evidence as ought to deprive him of the right to take advantage of his dis-
charge. The statute only authorizes a suspension of proceedings in the court
below until the final adjudication.

CuARrLEs L. EasToN, Attorney for Plaintiffs in Error.
BAKER, 08600Dp & KEENAN, Attorneys for Defendant in Error.

Mr. Easton argued the case orally, citing the following cases:
Bankrupt Act, secs. 5115, 5106; 13 1‘? B. R. 546, 15 N. B. R. 377;
Holden v. Sherwood,1 Chi. L. J. 7; 78 I1l. 206 ; 57T M. E. 26; 3 Mec-
Lean, 281; 15 Mo. 303; 11 N. B. R. 448; 115 Mass. 27; 4 Bump,
378; 38 N. Y. 253; 35 Texas, 171; 39 Ind. 284; 1 Sch. and Lett.
204 ; 39 Cal. 559; 33 ib. 478; 15 N. B. R.468; T W. Va. 532; 11
Mo. 192; 10 id. 392; 8 Mo. 686; 62 Mo. 504; 102 Mass. 472; 3
Am. R. 483; 2 B. R. 229; 3 A.L.Reg.374; 5 B. R. 853; 6 B. R.
388; 15 N. B. R. 468; 35 Ill. 152 3 Barb. Ch. 634; 6 Hill, 246
254; 1 Cow. 42; 2 Cai. 102; 1 Johns. Cas. 133; 46 N. Y. 200;
36 Me. 15; 32 Me. 418; 115 Mass. 27; Freeman on Judgments,
» chap. 11, secs. 215, 216, 217.

Mr. Baker argued the case orally, citing the following cases:
Bankrupt Act, secs. 5115, 5119; Bump Bankruptey, ed. 1877, 82;
12 Bank. R. 526; 3 B. R. 584, 696, 698, 706 ; 4 B. R. 367; 8 B. R.
509; 50 N.Y.593; S. C. 6 Lansing, 256 ; 63 Me. 118; 5 Stat. at
Large, 444; 5 Ala. 810; 2 Swan. 632; 38 Barb. Ch. 360; 30 Miss.
389-95; 3 N.Y.216; 20 Vt. 293; 26 Vt. 400; 9 Barb. 498; 1
La. An. 161; 34 N. J. 306; 51 Ala. 598; 1 Manning, 35; 13 B.

’
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Mon. 255; 3 Bloc. Com. 406; Grah. Pr. 450; 10 B. R. 200; 14
Pet. 32; 48 Ill. 567; 3 Pen. and Watts, 490; 3 Otto, 355, 364.

: The facts as they appear in the record are substantially as fol-
ows:

In October, 1873, a petition in bankruptcy was filed against de-
fendant in error and others in the U. S. District Court for the East-
ern District of Missouri. January 6,1874, plaintiffs in error brought
their suit in the court below for a debt which might have been
proved in bankruptey.

In apt time defendant in error retained attorneys to defend said
suit, and advised his attorneys that he had been adjudged a bank-
ru}it, and his attorneys appeared in said suit and filed a glea.

n May, 1874, one Clark, an attorney-at-law, was duly chosen
assignee in bankruptcy of said defendant, and in July following in-
formed defendant that he, as said assignee, would assume the defense
of said suit, and discharged the attorneys whom defendant had re-
tained, and informed defendant that he had employed other counsel
to defend said suit, and defendant believed he had done so.

There was some mistake or misunderstanding between Clark and
the attorney to whom he spoke about defending said suit, and he
paid no attention to it; and on October 7, 1874, the case was tried,
flr"d no one appearing for defendant a judgment was rendered against

im.

In March, 1875, a discharge in bankruptcy was duly issued to
defendant in error.

Defendant in error supposed that the suit had been properly de-
fended, and knew nothing about the judgment until June, 1877,
when an execution was issued upon the judgment and demand made
upon him. He then moved in the court below to quash and recall
said execution, and for a perpetual stay of execution, and with his
motion filed his discharge in bankruptcy and affidavits setting forth
the facts. The court be%ow granted ﬁis motion, and the granting of
such motion is the error assigned here.

Chief Justice Heaton delivered the opinion of the court:

This was a suit involving the question where a certain judgment
was rendered against a party who had been discharged under the
bankrupt law. There was an application made to the Superior Court
for the purpose of setting aside an execution issued in that case, and
making a permanent order staying the proceedings under the judg-
ment on the ground that it was discharged under the bankrupt law.
The Superior Court heard certain reasons why the party was not
supposed to be guilty of laches at the proper time for making his
application to stay the proceedings in the Superior Court, and the
court below made an order staying the execution.

The questions presented by the record are, first, whether there
has been any laches by the defendant that affect his rights, and the
next is, whether the judgment that was rendered after the adjudica-
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tion in bankruptey and before the final discharge upon a debt exist-
ing prior to the adjudication could be proved under the bankrupt
law, and if so whether the judgment was discharged by the final
action of the bankrupt court.

We think upon that question that the law is that the debt could
have been proved after as well as before the judgment. We think
that the rendition of the judgment did not prevent the party from
proving the debt the same as he could have Xroved it in the bank-
rupt court before it became merged in a judgment, and that the
judgment was discharged by the discharge of the bankrupt. The au-
thorities are somewhat conflicting upon that subject, but we think the
better rule would be to allow the .}udgment to be proved and hold
that the bankrupt was discharged therefrom, and in addition to that
we think the party was not bound to use any greater diligence than
he did under the circumstances. We think the laches in not appear-
ing and asking the court to continue the case until a final discharge
in bankruptey was had was not such laches under the evidence as
ought to deprive him of the right to take advantage of his discharge.
It was a matter of but small consequence, for had he appeared in the
court below he could only have had his case continueg. He could
neither have got his suit abated nor plead in bar, and the statute
only authorizes a suspension of proceedings in the court below until
the final adjudication. He does show some reasons possibly why he
did not appear, but whether he did or did not we think that if the
bankrupt law itself discharges the judgment that it would make but
little difference whether he was guilty of laches or not in that par-
ticular.

The judgment of the court below is affirmed.

Judgment affirmed.

APPELLATE COURT OF ILLINOIS.
FIRST DISTRICT. OCTOBER TERM, 1877.

ERrrOR TO THE CIircuiT COURT OF Cook CoUNTY. OPINION FILED NOVEMBER
23, 1811.

ArLexaNDER McCoy anp Lorix G. Prarr ». THE ArpPLEBY
ManvuracturiING CoMPANY.

CORPORATION —Liability thereof for legal service in a suit for dissolution of same.
Where a solicitor, at the instance and employment of a majority of the direct-
ors and stockholders of a corporation, is retained in a suit to dissolve the cor-
poration and close up its affairs, and upon the hearing the court properly
adjusted the equities between the stockholders and decreed a dissolution of the
corporation, such services were rendered for and on behalf of the corporation,
and are properly chargeable to a fund of the corporation in the possession of
the court.

McCoy & PrATT, Attorneys for Plaintiffs in Error.
Jon~ 1. BENNETT, Attorney for Defendants in Error.
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Justice MurpHY delivered the opinion of the court:

This is a petition filed by the plaintiffs in error against the de-
fendant in error, on the 24th day of June, 1877, to recover pay for
their services theretofore rendered to and performed for said gefend-
ant, as attorneys-at-law and solicitors in chancery in and about the
affairs of said company, from and after the 15th day of June, 1875,
up to the time of filing said petition.

It appears from the record in this case that a certain portion of
the alleged bill accrued to, and the services were performed by, the
law firm of Harding, McCoy & Pratt, to wit, the sum of $1,036;
but that by the terms of the dissolution of said firm in December,
1875, these petitioners succeeded to the business and rights of the
former firm, and became entitled, as a consequence, to any benefits
which arise from this claim of $1,036, so claimed for the services of
Harding, McCoy & Pratt. In addition to said sum, petitioners
claim the further sum of $2,457.50 for additional services rendered
by them for said defendant by the present firm of McCoy & Pratt,
as per bills rendered and attached to said petition, designated as
exhibits A and B, respectively. These claimns are objected to by
Richard B. Appleby, one of the stockholders of said defendant and
interested in its affairs, upon the grounds that the services rendered
by said petitioners were not for a corporate purpose, and therefore
are not properly chargeable to said corporation.

From the record it appears that the Appleby Manufacturing Com-
Fany was a corporation, existing under the laws of this state,
ocated and doing business in the city of Chicago; that Richard B.
Appleby was director and acting president of said company, when,
on the 15th day of June, 1875, a difficulty arose between the presi-
dent and the corporation. He assuming title to a large part of the
corporate property in his individual right, which, in the opinion of
the other directors and stockholders, was inconsistent with the inter-
est of the company and his duty to it as its president. At this time
difficulty had become so violent as to have caused the entire suspen-
sion of the business of the company; that on that day, Walter S.
Babeock, treasurer, and all the directors, except said Appleby, called
upon and employed the then firm of Harding, McCoy & Pratt, not
only to counsel and assist the company in respect to the difficulty
with its then president, but to do and perform any and all the busi-
ness of the company which might require the assistance of legal
_ advisors. :

Under this employment, the firm of Harding, McCoy & Pratt
embarked in the business, and continued to transact it until the fol-
lowing December, when Mr. Harding went out of the firm; since
which time the petitioners have continued to transact the business
of the company until the bill, made up of apparently reasonable
charges, has reached the large sum now claimed by the petitioners.
It is not seriously contended, as we understand counsel, that the
charges are themselves unreasonable as to the amount. The ques-
tion made against them is, that the services for which they are
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charged were not corporate but individual in their character. Upon
the getermination of that question must depend the decision of this
case. From this record it appears that they transacted a large
amount of business of said company. One very important service
they rendered, the corporate character of which we think ought not
to be questioned, which was to file a bill in chancery in the name of
Walter S. Babcock, but at the instance and employment of all the
directors and stockholders, except said Appleby, to dissolve the cor-
poration and close up its affairs, and upon the hearing of that bill,
with the cross-bill filed by Appleby, the court properly adjusted
the equities between the stockholders and decreed a dissolution of
the corporation.

It is now conceded by counsel that, under these proceedings to
close up said corporation, there is now a fund in the hands of the
court below, belonging to said corporation, abundantly large to pay
the bill of the petitioners after paying and discharging all the other
debts and liabilities of said company, if it be proper to charge the
same against said corporation. Upon the proof submitted betore
the master, it seems to us clear that the services were rendered for
and on behalf of the company, and are properly chargeable to the
fund now in the court below, and that the master’s report should
have been approved. The court below entertained difterent views
and sustained exceptions to said report, except as to $150. This we
think was error, and for which the decree of the court below is
reversed and the cause remanded for further proceedings.

Reversed and Remanded.

APPELLATE COURT OF ILLINOIS.
FIRST DISTRICT. OCTOBER TERM, 1877.

ArpEAL FROM CIrcuIiT COURT OF Cook CouNTY. ORAL OPINION RENDERED
NovEMBER 24, 1877. :

TueE PennsyLvania CoMpraNy v. GEOrRGE W. SLOAN.

PRACTICE—In the Appellate Court— motion to strike out bill of exceptions.—Where
no written points are filed, as cause for new trial, with the motion, the motion
for a new trial should be overruled.

The Appellate Court will not consider the motion for & new trial, as to errors
assigned for overruling the same, unless written points were filed in the court
below as cause for the new trial.

NEecLIGENCE.—After three verdicts upon questions of negligence and contributory
negligence, although the Appellate Court possibly might have found differently,
yet they will not be disposed to disturb the verdict.

AMENDMENT.—Although the Practice Act, by a liberal construction, permits
amendments as to parties, yet the substitution of one defendant for another, and
treating the cause as having been originally commenced against the person last
put into the record, is not allowed.

ForeieN CORPORATION—Statute of limitations.—A corporation chartered in an-
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other state cannot plead the statute of limitations to an action in trespass or
case in this state. It has no being outside the state which created it.

PLEADING—Immaterial issue.—W here issue is joined upon the plea of the statute
of limitations, pleaded by a foreign corporation, it will be immaterial.

GEORGE WILLARD, Attorney for Appellant.
JouN LyLe KiNg, Attorney for Appellee.

Chief Justice Heaton delivered the opinion of the court :

Action on the case for personal injuries suftered by appellee while
attempting to cross appellant’s railroad track at Eighteenth street, a
publie highway in Cook county. Pleas, general issue and the stat-
ute of limitation of two years. Replications to plea of statute of
limitations, first, that action did accrue within two years, and,
fourth, that defendant was a corporation of the State of Pennsylvania,
and was at the time of the commencement of the suit, ever since
has been, and now is, out of the State of Illinois. Replications two
and three are not now in the case, having been disposed of by de-
murrer.

The appellant joined issue upon the first replication, and filed two
rejoinders to the fourth, the first of which avers that appellant, on
the 1st of July, 1869, came into Cook county, and commenced
operating the l;ittsburgh, Fort Wayne & Chicago railway, and had
continually operated the same to the present time, during all which
time it had and maintained in said county goods and effects, and for
the conduct of said business the appellee has and kept in said county
certain persons who were its ofticers, agents, etc., upon whom service
of process could have been had at any time, etc., so as to submit it
in 1ts corporate capacity to the jurisdiction of the court. Second
rejoinder was the same, except that it averred that the appellant
had goods and chattels, etc., subject to attachment, levy and sale,
and also averred that it resided in said county. To these rejoinders
the plaintiff below filed a demurrer, which the court overru]]ed, and
he tEereupon elected to stand by his demurrer.

The issues of fact were submitted to a jury, who found for the
plaintiff a verdict for $3,000. The court overruled a motion for a
new trial, and rendered judgment on the verdict and for costs. De-
fendant below appealed to this court, and assigns various errors,
some of which we will notice. 'We will first, however, dispose of a
motion to strike out the bill of exceptions, because no written points
were filed as cause for new trial before the motion for a new trial was
overruled in the court below. We do not think the motion should
be allowed, and it is overruled.

By the above statement it will be seen that the issues submitted
to the jury were, first, as to appellant’s negligence under general
issue, and, second, was the appellant a resident of the State of
Illinois for the last two years prior to the bringing the suit? The
jury found both issues for the appellee. As to the first issue of fact,
there had been substantially three verdicts, and, so far as we know,
upon proper instructions. The testimony presents questions of
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negligence and of contributory negligence, and after three verdicts
we do not feel inclined to further investigate the evidence. We
have examined, and think the questions presented by it were proper
to be passed upon by the jury, and although we possibly might have
found differently, are not disposed to disturb the verdict, but assume
that the verdict was correct upon that issue.

The correctness of the verdict upon the issue on the statute of
limitations depends upon the correctness of the second instruction
given by the court on its own motion. The section of the Practice
Act allows amendments, introducing new parties necessary to be
joined as plaintiff or defendant, discontinuous to a joint plaintiff or
defendant, changing the form of the action, and in form or substance, .
in any process, pleading or proceeding which may enable the plaintiff
to sustain his action tor the claim for which it was intended to be
brought, or the defendant to make a legal defense. The change
made in this case was the dismissal, in substance, of one defendant
and the putting another defendant in the record; for there seems to
be no doubt from the evidence that the Pittsburgh, Fort Wayne &
Chicago Railroad Company is one chartered railroad corporation,
owning the franchise of’ a railroad, and that the appellant is another
corporation and lessee of the former, directly or indirectly, and act-
ing under another and different charter. It also appears that appel-
lee supposed the first named of these corporations was the immediate
cause of his injury by its negligence, and that he discovered on the
third trial of his case that the last named company were the lessees
of the road, and that it was their cars and engine which caused his
injury if either were guilty. He therefore substituted, by leave of
the court, the last named for the first, and took out a new summons
against the new party, the appellant, had it duly served, and filed
an amended or new declaration against the new defendant, which
appeared, pleaded and formed the present issue. Now that clause
of the statute which refers to parties by name only relates to joint
plaintiffs or defendants, and the general clause, we think, only relates
to the subject-matter of the controversy, and not to the parties, and
that there is no statute allowing the substitution of one defendant
for another.. All the cases cited to sustain this act of the court, so
as to make the commencement of the action relate back to the first
summons against the Pittsburgh, Fort Wayne & Chicago Railroad
Company, are cases of mere misnomer, where the party intended to
be sued was actually served with process, but the plaintiff failed to
get the full or true name of the party he intended to and did in fact
sue. But there is no case cited where the wrong person was served
and declared against, whether natural or artificial, and on the dis:
covery that there was a mistake as to the person who was in fact
guilty, the court allowed the innocent party to be stricken from the
record, and the name of the guilty one inserted, and then treated
the cause as having been originally commenced against the person
last put into the record and served; nor do we believe such a case
can be found. The fact that R. C. Meldrum may have been, or in
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fact was, the agent of both corporations, we think, makes no differ-
ence. We therefore think the instruction wrong, and that there
was no evidence to sustain the verdict upon the issue mnade on the
second plea.

‘We now come to the question of the statute of limitations. We
have examined this question with some care, and" the conclusion
reached by us is that foreign corporations, created and chartered in
another state, cannot be or reside in this state. That such a corpora-
tion is precisely like a natural person who should or does reside in
the State of Pennsylvania, and does not and cannot come into this
state, but who, by his servants, agents and attorneys, carries on a
business in this state. We think a person so situate a non-resident
within the meaning of the statute of limitations, and could not plead
it in bar of an action in a case like this. See 20 Wallace, 137, and
cases there cited; 50 N. Y. 656; 5 Nev. 44, and many other cases
referred to in the above. We find no case where a corporation is
" held to have the power of passing beyond the territorial limits of the
state creating it. In this case we think no averments in appellant’s
plea could overcome the legal and physical impossibility of its power
to migrate. That the issue fOl‘lI]e(Y in this case upon the plea of the
statute of limitations was an immaterial issue of fact; that the court
below erred in overruling the demurrer to appellant’s rejoinder; that
no material issue was, in fact, tried but the one upon the plea of not
guilty. We think, under all the circumstances of the case, the jud%-
ment on the verdict correct ; that the error of the court as to its rul-
ing and instructions did not prejudice the appellant, as they could
only affect the plea of the statute of limitations, and which, as above
stated, we think could not be legally pleaded.

: Judgment affirmed.
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SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. SEPT. TERM, 1876.

APPEAL FROM THE SUPERIOR COURT OF Cook County; THE HoON. JoserH
E. GARY, JUDGE, PRESIDING.

Tue WirLiamsBore Crty FIre Insurance Co. v. ELizABETH
S. Cary.

INSURANCE— Consent to removal of goods.— It is not indispensable to a recovery
for a loss of goods insured, after their removal to a different place, that consent
should be first obtained for the removal; a subsequent ratification of the act,
with a full knowledge of all the facts, is equivalent to a precedent consent.
When the local agent of an insurance company is informed that goods insured
have been removed, long before any loss occurs, and the company does not elect
to cancel the policy and give the assured an opportunity of again insuring, it
will be liable for the loss. It would be inequitable to permit an insurance com-
pany to maintain that its policy was not binding upon it, and still retain the
balance of the unearned premium when it had positive knowledge of that
which it insists effected the forfeiture.

SAME —ESstoppel to insist upon that which has been waived.—A policy of insurance
does not become absolutely void on a breach of the implied warranty as to the
location of the property embraced in it, as the company may waive any restric-
tion made for its benefit; and when such waiver distinctly appears, the insurer
will be estopped from insisting upon that which is inconsistent with what he
has said and done, and which affects the rights of others.

SaME—Defects in preliminary proof waived by denial of liability.—When an insur-
ance company refuses to pay a loss, placing its refusal upon its non-liability in
any event, it cannot insist, in defense of an action, that the preliminary proof
was insufficient.

SAME—Waiver of limitation clause.—Although a policy of insurance may contain
a clause prohibiting a suit for a certain time after loss, yet, if the company posi-
tively refuses to pay under any circumstances, claiming that it is not liable at
any time or in any event, the assured may bring suit at once, as the refusal will
render the limitation clause nugatory.

ERROR—Excluding testimony that could not change the result.—Where a case is
fairly submitted and justice done, the judgment will not be reversed for error in
excluding evidence that would not have tended to change the result.

CAULFIELD, HARDIN & PATTON, and J. M. BINCKLEY, Attorneys for Appellant.
JonNnsTON, ROGERS & APPLETON, Attorneys for Appellee.

Justice Scorr delivered the opinion of the court:

This was an action of assumpsit, by the appellee against the ap-
I)ellant, to recover on a policy of insurance for a loss of a lot of mil-
inery goods, valued at $1,600. A trial was had, resulting in a
verdict and judgment for the plaintiff.
‘When the risk was assumed by the insurance company the goods
covered by the policy were situated on the ground floor in building
VoL. 1, No. 2.—8
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No. 88 State street, but, before the destruction by fire, the assured
had removed them to No. 368 Wabash avenue. It is conceded no
previous consent had been given the assured for the removal, but
whether the company subsequently consented to carry the risk on
the goods, in the new location, was one of the contested questions
on the trial.  On this point the testimony was conflicting, but if the
jury gave credence to the witness Underwood, it was sufficient to
warrant the finding in favor of plaintiff.

Upon this question in the case, defendant asked the court to in-
struct, the description of the location of the goods insured amounted
to a warranty they should remain in the same situation, unless
appropriate words, elsewhere expressed in the policy, manifested an
intention to cover the property wherever situated; but, if no such
words were found, and the goods were removed without consent,
first had and obtained, such removal entirely discharged the insur-
ance. We are inclined to think the substance of all that is
accurately stated in this instruction wag contained in others that
were given on behalf of defendant, but the court was justified in
refusing it, for the reason, the latter clause is not a correct expres-
sion of the law. It was not indispensable that consent should be
first had and obtained to the removal of the goods. A subsequent
ratification of the act, with a full knowledge of all the facts, is equiv-
alent to a precedent consent. After the goods had been removed
to the place where they were destroyed, the company’s local agent
was notified of such removal, and was asked to consent to carry the
risk in the new location. This fact is not controverted, but whether
such agent did in fact give his consent is a matter of contention be-
tween the parties. As we have seen, the finding was for plaintiff,
and that ought to be regarded as conclusive. At all events, the
company, when notified of the change in the location of the goods,
did not elect to cancel the policy. Authority was reserved to either
party to rescind the insurance contract. On every principle of jus-
tice, the non-action of the company, on receiving information of
what had been done, ought to be regarded as an election not to de-
clare the policy forfeited on account of the removal of the goods.
Equitably, if the company did not desire to carry the risk longer,
because of the change in the location of the goods, it ought, in fair
dealing, to have returned the unearned premium and rescinded the
insurance contract. It might well treat the removal of the goods
as a breach of the warranty implied from a description of the loca-
tion of the goods, and declare the policy forfeited. But no action
was taken, and after notice, the assured might infer the company
was willing to carry the risk notwithstanding the change in the
location of the proFerty. Had the company canceled the policy, as
was its privilege, the assured could, doubtless, have been able to

rocure other insurance, and in all probability would have done so.
he non-action of the company was a strong indication it was will-
ing to continue the policy in force, and may reasonably have
inspired that belief in the mind of the assured. Surely it would be
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inequitable to permit the company to maintain, the policy was not
binding upon 1it, and still retain the balance of the unearned pre-
minm, when it had positive knowledge of that which it is insisted
effected a forfeiture. That knowledge, in this case, was given long
before any loss occurred, and yet the company did not choose to
avail of its privilege to cancel the policy.

Much subtle reasoning has been indulged on the proposition, if
the location of the goods described in the policy was changed with-
out first obtaining the consent of the company to such removal, it
would render the policy void, and the liability of the compan
would only arise on the making of a new contract with it or with
its agent. A more accurate expression of the law would be, the
removal of the goods covered by the policy would give the com-
pany, on obtaining information of that fact, the right to cancel the
policy, but if no notice was given before loss occurred, doubtless
the policy would cease to be binding, and no action could be main-
tained upon it. That is the contract between the parties, and there
is no reason why it is not valid. But it is not strictly correct to say
the policy becomes absolutely void on a breach of the implied war-
ranty as to the location of the property embraced in it. The
restriction the law imposes upon the assured, in this regard, is for
the benefit of the insurer, that the risk may not become more haz-
ardous, but, nevertheless, it is a privilege it may waive at its elec-
tion. Where such waiver distinctly appears, as we are authorized
to believe it does in this case, the law is, the party will be estopped
from insisting upon that which is inconsistent with what he has said
and done, and which affects the rights of others. New England
Fire and Marine Insurance Co. v. Wetmore, 32 11, 221; [llinois
Fire Insurance Co. v. Stanton, 57 111. 354.

As to the objection, the proofs of loss furnished were insufficient
under the conditions of the policy, we think the assured was relieved
from any obligation to make further proofs, in consequence of the
company placing its refusal to pay the loss suffered on the distinct
ground of non-liability in any event. Timely notice of the loss was,
in fact, given, and had the company been willing to pay she loss
upon sufficient proofs, the defects now insisted upon could and
would have been readily supplied. But that was not the reason of
its refusal, and had the assured complied with every minutia in the
condition of the policy in making the proofs of loss, we are war-
ranted in believing, from the facts proven, the refusal of the com-
pany would have been none the Yess absolute and positive. It
would have been folly to impose upon the assured the burden of
doing an act that would not in the slightest degree have changed
the determination of the company. The law has required no such
useless thing to be done. Peoria Marine and Fire Insurance Co.
v. Whitehdll, 25 111. 470.

Nor was the action prematurely brought. Having placed its
refusal to pay the loss on the ground there was no liability upon the
<company in any event, it cannot avail of the limitation clause of
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the policy as a defense. Waiving preliminary proofs, as also a
waiver of this stipulation in the policy, renders it nugatory. Ac-
cording to the testimony, the president, on examination, decided
the assured had no legal claim upon-the company for the loss. This
conclusion was not produced by any defects in the preliminary proofs
of loss, but it was in consequence of the belief of the company, under
no circumstances, could be held liable for the loss. 'What reason can
be assigned for extending to the company the benefit of the limita-
tion clause in the policy, or to the bringing of an action for a loss
which its officers have decided, upon full examination, not to pay at
any time nor under any circumstances? The time given, in which
to make payment of the loss, was of no value to the company, for
it did not intend to pay at all, and the assured was at liberty to
lI)ring her action at once. £tna Insurance Co. v. Maguire, 51
11. 342.

We are inclined to think there was no error in the action of the
court in excluding testimony offered by defendant, but if there was
it was not of sufficient importance to justify a reversal of the judg-
ment for that reason alone. The case seems to have been fairly sub-
mitted, and on the whole record we think justice has been done.
Had the testimony excluded been admitted, we do not think it
would have had any tendency to change the result.

The judgment will be affirmed. Judgment affirmed.

EDITOR'S NOTES.

INsURANCE.—If the holder of notes, by agreement,’accepts of the maker poli.
cies of insurance covering property destroyed by fire, upon which there is a prima
Sfacie cause of action, in discharge of the notes in the absence of fraud he will be
bound by the contract, and the maker, when sued on the notes, need not show that
a complete cause of action existed in his favor on the policies to make his defense
availing. Brunswick v. Birkenbeull, 83 I1l. 413. An insurance company has no
power to declare a forfeiture of a life policy after the death of the assured, who did
no act in his lifetime authorizing the forfeiture, and who died before any forfeiture
was properly declared. Their liability to pay the amount of the policy became
fixed by his death, and no act, short of payment or tender could relieve from their
liability. Protection Life Ins. Co. v. Palmer, 81 Ill. 88.. Where a party insured
meditates a secret purpose at some future time to set his building on fire, the act of
setting the building on fire avoids the contract of insurance, but it is no reason for
declaring it void after loss has occurred. Imperial Fire Ins. Co. v. Gunning, 81
Ill. 286. A knowledge of this intention to destroy the property would authorize an
immediate cancellation of the policy. Id. After a loss a court of equity will not
rescind the contract. Id. The remedy is at law. Id. Assumpsit will lie upon a
sealed policy of insurance. Protection Life Ins. Co.v. Palmer. Supra. It may be
shown that the applicant for the policy in fact did not make the representations as
shown by the application, but that the application was filled out by the agent of
the company, he inserting the statements, claimed to be false, of his own accord.
Hartford Life Ins. Co. v. Gray, 80 11l. 28. It has never, been ruled that the court
will, in the absence of all evidence, presume that the application was thus made
out. Id. Where A in fact procures a policy of insurance himself for the benefit
of B, it need not be averred in the declaration that B had any interest in the life of
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A. Guardian M. L. Ins. Co. v. Hogan, 80 Ill. 35. But where one procures insur-
ance on the life of another the plaintiff must aver in his declaration that he had an
insurable interest in the life insured, and must prove the same affirmatively. Id.
A wife has the right, by the use of all the persuasive arts at her command, to in-
duce her husband to procure a policy of insurance on his life for her use, and on
his death to receive all its benefits and proceeds. Pingree v. Jones, 80 Ill. 177.
But when issued to one who has no insurable interest in the life of the insured, it
is a mere wage policy and is void. Guardian Mutual Life Ins. Co. v. Hogan, 80
I1l. 85. A moral claim does not constitute an insurable interest in behalf of a
creditor. Id. The mere relation of father and son does not constitute an insurable
interest in the son in his father's hfe. Id. Where the sum insured is largely in ex-
cess of the insurable interest, it tends to prove that the insurance was procured for
mere purposes of speculation, and there can be no recovery. Id. Facts only tending
to prove an insurable interest should not be declared by the court to constitute such
interest. Id. In a suit on a substituted policy, the amount of premium paid on a
former policy may be proven. Id. Where there is no evidence as to the cause of
the death of a party whose life is insured, the presumption is that it was from nat-
ural causes. Id. A condition in a policy that if the premium is not paid on or
before the time specified therein, it shall be void, may be enforced if waived by the
company. Chicago Life Ins. Co. v. Warner, 80 I11. 410, If the practice of a com-
pany induces a beliet that the forfeiture-clause will not be insisted on, the company
will be estopped from insisting on it. Id. Where a dividend is due and payable
at the same time with the premium, which is not paid, the dividend may be applied
toward the payment of the premium. Id. False representations made to an agent
of a company, who knows that they are false, but adopts them as true, does not
amount to a fraud on the company. Guardian M. L. Ins. Co. v. Hogan, 80 Ill. 85.
‘Where the owner of property insures the same, and the tenant refuses to pay the
premium, and after a loss by fire voluntarily rebuilds, he will not be entitled to any
contribution by the owner, or have any claim, legal or equitable, to any part of the
insurance money. Ely v. Ely, 80 Ill. 532. The interests of the landlord and ten-
ant are each insurable. Id. Where the mortgagee insures property he may receive
and enjoy the insurance money, and also collect his mortgage debt. Id. A pro-
visional clause in an insurance policy should be understood in the ordinary meaning
of the words used. Fireman's F. I. Co. of Can. v. Rodeph Sholom, 80 Ill. 558. And
the company will be liable if the risk is permitted to stand after it becomes, from
other causes, more hazardous. Id. Where due notice and proof of loss are
required by a policy, a liberal construction should be given to the words used, and
the notice and proof should be given within a reasonable time. Knickerbocker
Ins. Co. v. Gould, 80 1ll. 388. And reasonable time should be determined by the
circumstances. Id. Where the facts in regard to diligence are disputed, it is a
question of fact for the jury. Id. Where a defective notice and proof of loss is
given in time, and no defects are pointed out, and an opportunity to correct them
given, any objection to the same will be considered as waived. Id. Proofs of loss
are admissible in evidence to show that they were made and delivered as required
by the terms of the policy, but the extent of the loss must be shown by other evidence.
Id. Where a party, by false representations as to value, obtains a policy upon a
valuation at twice the value of the goods, this, of itself, renders the policy abso-
lutely void. Lycoming Fire Ins. Co. v. Revlin, 79 Ill. 402, A party insuring in a
mutual life insurance company becomes a member and is bound by its rules. Id.
And will te held strictly to his contract with regard to payment of dues. Id. But
the rules of the company may be waived where rights are not substantially affected
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thereby. Id. In Illinois a policy of insurance on one's life may be made payable
to his widow or heirs, to the exclusion of his creditors. People v. Phelps, 18 11l
147. But when payable to the *‘legal representatives'’ will be assets for the pay-
ment of debts. Id. Where a dwelling-house is left vacant two months before a
loss by fire, contrary to a condition in the policy, no recovery can be had on the
policy. American Ins. Co. v. Podfield, 78 Ill. 167, The recital of payment in
policy estops the company from proving that the premium was not in fact paid.
Teutonic Life Ins. Co. v. Anderson, T711l. 22. Where the company looks to an
association for the payment of premiums it is immaterial whether those falling due
before the person's death were paid or not. Id. And the failure of the assured to
pay the party insuring is no defense to a suit on the policy. Id. Where a com-
pany undertakes to rebuild a house injured by fire, they are not liable for rent until
after a reasonable length of time has elapsed for that purpose. St. Paul Fire and
Marine Ins. Co. v. Johnson, 77 Il1l. 598. Where insurance is taken on condition
that a watchman should be kept on the premises, the particular part he occupied is
immaterial, if he was on the premises and substantially complied with the contract.
Andes Ins. Co. v. Shipman, 77 I11. 189. And when the company required that a
record of the watchman’s performance of* duty should be kept, and knew that no
such record could be kept, they must stand the loss. Id. Any twenty-five or more
residents of this state, who own property worth $50,000 in value, may form an in-
corporated mutual fire insurance company. Laws of Ill. 1877. When a declara-
tion of such intention is duly filed with the auditor, he shall deliver to such per-
gons a copy of the charter, which, when filed with the county clerk, shall be their
authority to organize and do business. Id. A certified copy of such charter is
good evidence. Id. See Laws of Ill. 1877, pp. 123-127.

SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. SEPTEMBER TERM, 1876.

ArpeaL FroM THE CircuiT CourRT OoF Preoria County; THE Hown. J. W,
COCHRAN, JUDGE, PRESIDING.

‘WiLriam Scorr RosertsoN ». Curist. Brost.

EvIDENCE—Hearsay.—Testimony as to statements made by one not a party to the
suit is inadmissible, except for impeachment, and is not admissible for that pur-
pose unless the proper foundation is laid by calling such person's attention to
the fact and the time and place.

WirNEss —Competency of wife, for her husband.—Where a wife is sent to demand
money due her husband, this will not, under the statute, make her a competent
witness, for her husband, to prove admissions of the defendant going to prove a
prior contract. If she makes a contract as her husband's agent, she is compe-
tent to prove the same.

EVIDENCE —Rebutting as to impeaching evidence.—Where impeaching evidence is
given as to witness’ statements contradictory to his testimony in a deposition,
he should be permitted to be recalled and examined as to such statements,

although his attention may have been called to them in his deposition, and he
therein testified that, to the best of his recollection, he had made no such state-

ments.

JorNsoN & HEWETT, Attorneys for Appellant.

McCuLrocr & STEVENS and CRATTY BRos., Attorneys for Appeliee.
/
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Chief Justice SHELDON delivered the opinion of the court:

This was an action brought by appellee, Brost, to recover of a
pellant, Robertson, the sum of $197.77, the price of seven car loads
of coal which Brost claimed to have sold and delivered to Robert-
gon. The plaintiff’ recovered, and the defendant took this appeal,
and asks a reversal of the judgment for several reasons.

The verdict in this case is by no means satisfactory. The evidence

es stronglfv to show that the sale of the coal was to one Joseph

oster, of Chicago.

The parties themselves are in direct variance in their testimony,
but the facts and several items of written evidence are in corrobora-
tion of the defendant. The seven car loads of coal were shipped to
Chicago, and were all billed or invoiced, in Brost’s handwriting, as
bought by Joseph Foster, of Chicago, of Brost.

Foster, to whom the coal was sent, testified that, before the re-
ceipt of the first car load, Brost called on him, in Chicago, and
made the arrangements about the price and future consignments of
the coal, and it was agreed that Robertson should do the corre-
gponding for Brost, and that Robertson acted as the agent, only, of
}grost., in the matter. After the coal had all been delivered to Fos-
ter, Brost drew a draft on him for the amount. Not being paid, it
was forwarded to Chicago, and placed in the hands of attorneys for
collection against Foster. Brost sent his wife in to Chicago with a
letter to Foster, requesting him to settle for the coal which he got
of Brost, with his wife, accompanied also with an account for the
coal, made ont as bought by Foster of Brost. These attempts to
collect from Foster failing, this resort was had to Robertson. But
without pronouncing as to the sufficiency of the evidence to sustain
the verdict, we will proceed to consider other assignments of error.

It is insisted that the court below erred in admitting and reject-
ingl‘testimony.

he wife of Brost was admitted, against objection, to testify in
his favor in regard to statements and admissions made by Foster
and Robertson in interviews had with them.

Her testimony as to Foster’s statements and admissions were
clearly inadmissible, aside from the objection of the witness bein
the wife of Brost, as being mere hearsay evidence. The only groun
for the reception of such testimony would have been in impeach-
ment of the credit of Foster as a witness in the case, in showing
contradictory statements by him. But no foundation was laid for
that by inquiry of Foster as to such statements or admissions to
or in the presence of Mrs. Brost. But, as wife, we think the wit-
ness was incompetent to testify to the conversation had with either
Foster or Robertson. The justification for receiving the evidence
is rested upon sec. 5, p. 489, Rev. Stat. 1874, permitting the wife
to testify for the husband ¢in all matters of business transactions,
where the transaction was had and conducted by such married
woman as the agent of her husband.”
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The agency of the wife here claimed to exist, was that of send-
ing her to Foster and Robertson to get the money for the coal.
By virtue of such agency it is claimed that the wife was a com-

etent witness to establish a contract of the sale of the coal by
%rost to Robertson, in November, 1873, by testifying to admis-
sions made by Foster and Robertson at these times of going to
them for the money in January, 1874, tending to show the sale of
the coal was made to Robertson. Had the wife, as agent of her hus-
band, made the sale of the coal, then, under the statute, she would
have been competent to testify as to the transaction. But she was
not. Brost himself made the sale of the coal, with which she had no
connection.

The asserted agency of the wife was only in going after the money,
some time afterward. She demanded payment, and it was refused.
That was all the transaction there was of the business of such agency.
Had it been material to the issue, which it was not, to prove the facts
of demand of payment, and refusal of payment, then the wife might
have been an admissible witness to prove these facts, as matters of a
business transaction, where the transaction was had and conducted by
a married woman as the agent of her husband. But the claim that
such an agency as there was here, to go for the money for the coal,
converte§ the wife into a competent witness to prove a prior contract
of the sale of the coal, by testitying to admissions made at the time of
her demand of payment, is, as we view it, a perversion of this pro-
vision of the statute. Its allowance would be to enable the wifg to
be made a competent witness for her husband in every suit. He
would need but to send her to the adverse party for some purpose
pertaining to the subject of litigation, and thus qualify her, under
the guise of an agency, to testify to admissions made which would
go to establish the cause of action. We are of opinion the wife
should not have been received here as a witness at all.

The rejected testimony complained of, is that of the witness Fos-
ter. In gxis deposition taken in the case, he had testified that he
bought the coal of Brost; that Robertson acted in the capacity of
agent. The plaintiff introduced the depositions of certain witnesses,
tending to show that Foster had made contrary statements. Foster,
being present at the trial, was offered as a witness by the defendant
to contradict these statements, and explain what he did say on the
occasion testified of Ly these witnesses. The court excluded the
testimony. Foster, in his deposition in the case, had his attention
called to the time, place and persons involved in these contrary
statements, and testified that, to the best of his knowledge, he did
not make them. We think, nevertheless, that Foster should have
been allowed to be re-examined, as was proposed, in regard to such
statements. That such is the proper practice, see 1 Greenl. Ev., sec.
462.

For the errors indicated, the judgment is reversed and the cause
remanded. Judgment reversed.

—— A



Henry v. Pararrine Co. 89

SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. SEPT. TERM, 1876.

AprPEAL FROM THE CircuiT CourT OF Cook CounTY; THE HON. HENRY
BooTH, JUDGE, PRESIDING.

Jorxn S. HExry v. TaE MEriaM & MorgAN PararrINE CoMPANY.

PracTICE—Judgment for balance on affidavit of merits by defendant as to part.—
If a defendant, in a case where he is required to accompany his pleas with an
affidavit of merits, files with his pleas an affidavit that he has a good defense as
to a portion of the plaintiff's demand, the latter may concede the defense as to
such sum, and will then be entitled to judgment for the residue, without any
trial, regardless of pleas to the whole cause of action.

M. J. DUNKE, Attorney for Appellant.
FRANK A. JOHNSON, Attorney for Appellee.

Justice Cralc delivered the opinion of the court:

This was an action brought by appellee against appellant as guar-
antor of a certain promissory note, executed by one Rigdon and
payable to Armstrong & Co., for the sum $380, and which was as-
signed by indorsement by the payees to appellee.

The appellee filed with its declaration an affidavit that there was
due the plaintiff $380, with ten per cent interest from the 16th day
of October, 1875, and also the further sum of $40, costs paid and
incurred in efforts to collect the note of the makers thereof.

To the declaration the appellant pleaded the general issue, with
an affidavit of merits as to the $40, also a plea of nul tel corpora-
tion. ' :

After the filing of the pleas by appellant, appellee moved for
judgment for the amount sued for, less $40 claimed by appellant in
Lis affidavit of merits. This motion the court allowed, and the ap-

pellant insists it was error to render judgment while the plea of nul
tiel corporation was not disposed of.

The position assumed by appellant is fully met by section 37, Re-
vised Statutes of' 1874, p. 779, which, in substance, provides that, if
the plaintiff, in a suit-upon a contract for the payment of money,
ghall file with his declaration an aflidavit showing the nature of his

_demand, and the amount due from the defendant, after allowing all
Jjust credits and set-offs, he shall be entitled to a judgment as in case
of default, unless the defendant shall file with his plea an affidavit
that he verily believes he has a good defense to said suit, upon the
merits, to the whole or a portion of plaintiff’s demand, and if to a
portion, specifying the amount.

The affidavit filed by appellant with his pleas disclosed a defense
to the plaintiff’s cause of action to the extent of $40, when appel-
lee conceded the correctness of the defense so far as it went,
and was willing to take judgment for the balance of the demand
sued for, after 3educting the $40. This obviated all necessity for
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any further delay in the proceedings, and clearly entitled appellee
to a judgment for the amount conceded by both parties to be justly
due, as was held in Allen v. Watt, 69 111. 655.

If it be true that appellee had no legal existence as a corporation
as appellant had pleaded, it would have been an easy task for him
to have interposed, in the aflidavit filed, a defense to the whole of
the plaintiff’s demand, but, as he failed to do this, the statute is

lain the plea of nul tiel corporation availed him nothing. 1In the
Emguage of the statute, the plaintiff “shall be entitled to judgment
as in case of default.”

The object of the statute is apparent. If a defendant has a good
defense upon the merits to the whole of the plaintifi’s demand, and
that fact is disclosed by affidavit filed with the pleas, then the cause
will stand for trial in its regular order; but, on the other hand, it
the aflidavit of merits only goes to a portion of the demand sued
for, and the plaintift is willing to concede the justness ot the amount
relied upon as an off-set, the necessity for the delay and costs of liti-
gation is removed.

This record fails to disclose that appellant had any defense upon
the merits, except as to the sum of §40. When the appellee admit-
ted this amount, it was within the power of the court to strike the
plea of nwl tiel corporation from the files, or disregard it entirely
and render judgment as in case of default.

The authorities cited by appellant have no application to the prac-
tice in a case like this, which is governed entirely by the statute.

As we perceive no error in the record, the judgment will be
affirmed. Judgment affirmed.

SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. SEPT. TERM, 1876.

APPEAL FROM THE CiRcUIT COURT oF WINNEBAGO CouNnTYy; THE HoON.
WiLLiaM BROWN, JUDGE, PRESIDING.

James C. MayBerrY v. CuarLEs Van Hornw.

PRACTICE —Judgment for residue after allowing set-off sworn to.—Where the
plaintiff proceeds under section 87 of the Practice Act of 1874, by filing his affi-
davit with his declaration, and the defendant files the general issue, with notice
of set-off, with an affidavit of a defense to a given amount, if the plaintiff admits
a deduction of such sum, it is proper to render judgment iu his favor for the resi-
due, without a trial.

Horace W. TAYLOR, Attorney for Appellant.
WiLLiaM LATHROP, Attorney for Appellee.

Chief Justice SmELDON delivered the opinion of the court:

This was an action of assumpsit upon two promissory notes, there
having been filed with the declaration, under the 87th section of the

I
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Practice Act, Rev. Stat. 1874, p. 779, an affidavit showing the
nature of the demand and the amount due the plaintiff from the
defendant after allowing to the latter all his just credits, deductions
and set-offs. The defendant filed a plea of the general issue, with
notice of set-off to the amount of $125, accompanied with his affida-
vit that he had a good defense to the suit upon the merits to the
amount of $65. he plaintiff thereupon filed a written admission
that said sum of $65 might be deducted from his claim, and moved
the court for judgment for the amount due on the notes after de-
ducting said sum of $65, and judgment was rendered accordingly.

It is complained that the court erred in rendering such judgment.

The section referred to provides that, where such an affidavit is
filed with the declaration, the plaintiff shall be entitled to judgment,
as in case of default, unless the defendant, his agent, or attorney,
ghall file with his plea an aflidavit stating that he verily believes he
has a good defense to the suit upon the merits to the whole or a
portion of the plaintiff’s demand, and if a portion, specifying the
amount, according to the best of his judgment and belief.

In Allen v. Watt, 69 Il. 655, in reference to this same section con-
tained in a former act, the court eay, “that it was intended by the
legislature that the aflidavit filed with the plea should disclose, with
reasonable certainty, the entire ground of defense relied upon. . . .
The affidavit here interposed a set-off to the amount of §42. This
was allowed. If the affidavit was true this was all the defense there
was to the suit, for although it is not expressly said that this is all
the defense the defendants have, such is the necessary implication.”

Haggard v. Smith, 71 I11. 226, is an authority for rendering judg-
ment for the residue of the plaintiff’s demand after deducting the
amount of the claim of defense set forth in defendant’s affidavit.

The rendering of the judgment by the court below was in conso-
nance with the above authorities, and the judgment is affirmed.

Judgment affirmed.

SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. SEPT. TERM, 1876,

WRrIT OF ERROR TO THE CrrcuiT CourT oF Cook CouNnTy ; THE HoN. JorN
G. RoGERS, JUDGE, PRESIDING.

Levi F. Mason v. James H. AsBotT.

DerauvLT —Plea on file.—It is error to render judgment against a defendant by
default, when his plea to the merits is on file.

APPEARANCE —Effect of withdrawing.—Where an attorney, after filing a plea
to the merits, withdraws his appearance, this does not withdraw the plea, and a
trial must be had.

GARDNER & SCHUYLER, Attorneys for Plaintiff in Error.
Justice Crala delivered the opinion of the court:
This was an action of assumpsit, brought by James H. Abbott,
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against Charles H. Beckwith, Franklin H. Beckwith, Charles L.
Beckwith and Levi F. Mason. The original summons was served
on Charles H. Beckwith only, but a plea was filed on behalf of all
the defendants by their attorneys. éubsequent]y, as apl]?ears from
the record, the attorney appeared in court and withdrew A7s appear-
ance. The action was dismissed as to all the defendants except
Mason, and a judgment by default was rendered against him, to re-
verse which he brings up the record by writ of error.

It was error to render judgment against Mason by default, when
his plea to the merits of the action was on file. This question has
repeatedly been decided by this court. ZLyon v. Barney, 1 Scam.
387; Manlove v. Bruner,ib. 390; Covell v. Marks, ib. 391; Mec-
Kinney v. May, ib. 534 ; Steelman v. Watson, 5 Gilm. 249 ; Sam-
mas v. Clark, 17 111. 398.

It is true, the attorney who filed the plea withdrew his appearance,
but that action on his part did not withdraw the appearance of Mason
or the plea which had been filed on his behalf. So long as the plea
of Mason was on file, he could not be regarded as being in default,
nor could a judgment be rendered against him except upon a trial.

For the error indicated, the judgment must be reversed and the
cause remanded. Judgment reversed.

SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. SEPT. TERM, 1876.

APPEAL FROM THE SUPERIOR Court or Cook County; TuE HON. Joserm
E. GARY, JUDGE, PRESIDING.

Parrick L. Garrrry . Josepn O. WiLcox et al.
(To appear in 83 Ill. 159.)

1. PRACTICE—A flidavit of merits as to portion of plaintiff 's claim — its sufficiency.
In a suit by partners, in assumpsit, the defendant pleaded non assumpsit,
accompanied with the following affidavit of merits: ‘‘A B, being duly sworn,
deposes and says that he is the defendant in the above entitled cause, and that
he verily believes he has a good defense to a portion of said plaintiff’s demand,
and to the full sum of $450, upon the merits, in this, that said sum of $450 was,
at sundry and divers times, by the defendant, sent to said plaintiffs, as partners,
etc., and by the said plaintiffs received, but which said sum, or any part thereof,
the said plaintiffs to said defendant have not accounted, or given this defendant
credit therefor;' Held, that the aflidavit was good in form and substance, and
that it was error to strike the same from the files.

Amendment of pleadings—striking affidavit from files, for interlineations.~The fact
that words in a defendant's affidavit of merits are interlined before it is sworn to,
in order to make it conform more strictly with the statute, affords no ground for
striking the affidavit from the files.

ForMER DEcIsioN.— It was said in Stanberry v. Moore, 56 1ll. 472, that the
practice of making amendments by erasures and interlineations is a bad one,
and ought not to be tolerated; that a paper thus disfigured ought to be stricken
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from the files. This, however, was not necessary to be said, as that matter was
not a point in the case. The remark was only intended to indicate a better
practice.

SAwIN, JonEs & HuNTING, Attorneys for Appellant.
NewTON BURKE, Attorney for Appellees.

Justice BREESE delivered the opinion of the court:

This was assumpsit, in the Superior Court of Cook county, upon
a promissory note, to which the defendant pleaded non assumpsit,
accompanying the same with the following as an affidavit of merits:
After entitling the cause and court and term, it proceeds: Patrick
L. Garrity, being duly sworn, deposes and says that he is the defend-
ant in the above entitled cause, and that he verily believes he has a
good defense to a portion of said plaintiffs’ demand, and to the full
sum of $450, upon the merits, in this, that said sum of $450 was, at
sundry and divers times, by the defendant, sent to said plaintiffs, as
partners, etc., and by the said plaintiffs received, but which said
sum, or any part thereof, the said plaintiffs to said defendant have
not accounted, or given this defendant credit therefor.

A motion was sustained striking the plea from the files, for the
alleged reason of the insufficiency of this affidavit, and a default and
judgment taken against the defendant for $901 and coste. To
reverse this judgment this appeal is taken, and the only question is
the sufficiency of this affidavit.

We are of opinion the affidavit is in substantial compliance with
section 37 of the Practice Act of 1874. The fact that words were
interlined in the affidavit before it was sworn to, in order that it
should more strictly and literally conform to the statute, afforded no
ground whatever for this adverse action of the court.

It is, perhaps, too frequenthy the case that amendments are made
to pleadings by erasures and interlineations, but in the hurry of
business it is sometimes necessary. What was said in Stanberry v.
Moore, 56 Ill. 472, was not necessary to be said, as that matter was
not a point in the case, and was only intended to indicate a better
Ppractice.

The affidavit in question is good in form and substance, and being
80, it was error to strike the plea from the files, as it had a solid
statutory foundation. It follows the judgment entered by default
was irregular and erroneous, and must be reversed.

The judgment is reversed and the cause remanded.

, Judgment reversed.
EDITOR'S NOTES.

AMENDMENT8 AT CoMMON LAw.—The Practice Act, according to recent deci-
sions, is liberally construed in regard to amendments. Wilday v. Wight, 71 11l
874. Thus in that case a plaintiff was of his own motion permitted to amend the
summons 50 as to conform to the declaration, and after a plea in abatement had
been filed to reach the defect. Wilday v. Wight, 71 Ill. 874; see, also, C. & T.
Coal and R. R. Co. v. Lickiss, 72 Ill. 521. If terms are imposed, they must not be
unreasonable. Misch v. McAlpine, 18 Ill. 507. As where a party was compelled to
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go to trial, when he could not, for the want of material testimony. Id. A sheriff’s
return may be amended even after error brought, but if such amendment is sought
after the cause is disposed of—after judgment or decree—special notice is necessary.
Terry v. Eurcka College, 70 111. 236; Mass. Mut. Life Ins. Co. v. Kellogg, 82 Il
614; National Ins. Co. v. Chamber of Commerce, 69 Ill. 22. An affidavit in attach-
ment may be amended. Roberts v. Dunn, 71 111, 46. Also in replevin. Kirkpatrick
v. Cooper, 17 Tl1. 565. The names of the parties plaintiff may be changed. Chal-
lenor v. Niles, T8 1ll. 78. An improper plaintiff may be dismissed from the cause
without, refiling the declaration or further plea. Dickson v. C. B. & . R. R. Co.,
81 Ill. 215. Amendments are not ground for continuance unless calculated to sur-
prise. Litchfield Coal Co. v. Taylor, 81 Ill. 590; Sno:well v. Moss, 70 1l1. 313. In
proceedings for judgment against delinquent lands, for taxes, all amendments which
could be allowed in any personal action may be allowed. Walsh v. The People, 19
I1l. 521. It is hardly ever too late to amend, either before or after verdict, upon
terms. Thompson v. Sornberger, 18 Ill. 353; Chicago & P. R. R. Co. v. Stein, 15
1ll. 41. The verdict may be amended in the presence of the jury so as to put it in
proper form. City of Pekin v. Winkel, 71 1ll. 56. After verdict in suit against
two defendants, the plaintiff was allowed to dismiss the suit as to one by an amend-
ment of the declaration. Cogshall v. Beeseley, 76 Il1. 445. The record, at a subse-
quent term, by consent of parties, may be amended almost without limit, so that it
does not affect third parties or vested rights. Church v. English, 81 I11l. 442. But
without consent the power is limited to clerical errors, and then only on notice and
to cure mistakes of form therein. Cairo & St. L. B. R. Co. v. Holbrook, 712 111. 419;
see Lill v. Stoakey, 72 I11. 495. If the opposite party is in court at the time of grant-
ing leave, this will dispense with notice. National Ins. Co.v. Chamber of Commerce,
69 I11. 22. Even after appeal an amendment may be made and a supplemental
record filed above, o as to obviate error. Grassly v. Adams, T1 111. 550. The re-
quirement that amendments, to be allowed, should be made without erasure or
interlineation, supposed to have been settled in Stanberry v. Moore, 56 Ill. 472, is
relaxed. It is a bad practice, nevertheless, to erase, interline and disfigure plead-
ings, and should be confined only to cases of absolute necessity. The parties should
be required to have a well engrossed copy of the amended pleading made, compared
and filed in place of the original.

SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. SEPT. TERM, 1876.

APPEAL FROM THE SUPERIOR COURT OF Coox County; THE HoN. JoskrH E.
GARY, JUDGE, PRESIDING.

Joaquin HoaMANN ». FREDERICK ErrErRMaN.

APPEARANCE —In appeal case.—Where the appellee, in an appeal taken from the
judgment of a justice of the peace, files a trial notice with the clerk, under the
rules of the court, this, independent of statutory provision, is a full appearance
and submission to the jurisdiction of the court, and will obviate the necessity of
service on the appellee.

SaME— Statute construed.—The 68th section of the chapter of the Rev. Stat.of 1874,
entitled * Justices of the Peace and Constables,’’ does not exclude the common

L
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law modes of entering an appearance in a case, but only provides a mode of en-
tering it in vacation.

PracTicE —Filing papers.—Where a notice required by rule of court is actually
filed and placed among the other papers in a case, the fact the clerk has omitted
to mark it as filed, will not invalidate the notice. If the opposite party knows
of its being in the papers, this is sufficient.

M. MaRrx & SoN, Attorneys for Appellant.
ALLEN, BARMM & ALLEN, Attorneys for Appellee.

Justice WaLKER delivered the opinion of the court:

It appears that appellee sued appellant, before a justice of the
peace of Cook county, and recovered a judgment against him. He
thereupon prayed and perfected an appeal by filing a proper bond,
in due time, before the justice, who lodged the papers in the Supe-
rior Court, as required by the statute. Afterward, and on the 24th
day of December, 1875, plaintiff filed what is by the rules of the
court denominated a trial notice. It was entitled of the cause, with
the docket number, and requested the clerk to place the cause on
the trial docket .for the January term, 1876, and was signed by
plaintift’s attorneys.

On the 28th day of April, 1876, being about four months after
the cause was placed on the trial docket, both parties were in court,
expecting the case to be reached in the call then progressing. In
the afternoon of that day, counsel for defendant was called into an-
other court, and, about 4 o’clock in the afternoon, the case was
called for trial and submitted to a jury, in the absence of defendant,
his attorney and witnesses. The jury found a verdict for $147 for
plaintiff, on which judgment was rendered.

A motion to set aside the judgment and reinstate the cause on
the docket was entered, but it was subsequently overruled, to which
defendant excepted, and brings the case to this court by appeal, and .
asks a reversal.

There was no service on appellee in the court below, and it is
claimed that, without such service, or the entry of an appearance in
writing at least ten days before the term at which the trial was had,
the court had no jurisdiction of the person of defendant, and should
therefore have set aside the judgment and reinstated the cause.

The 68th section of the chapter entitled ¢ Justices of the Peace
and Constables,” provides that, where service is not had on appellee,
he may enter his appearance ten days before the term, and have a
trial. The appearance ie required to be in writing, and filed with
the clerk, and placed among the papers in the case, and the question
is, whether the filing of t%le notice to place the case on the trial
docket was an appearance.

Independent of statutory provisions, we have no doubt this was a
full appearance and submission to the jurisdiction of the court by
the plaintiff; and, having entered a full appearance, no possible rea-
son 18 perceived why he should be served with process. Its only
office is to bring parties before the court who are not subject to its
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jurisdiction. A voluntary appearance, then, dispenses with the ne-
cessity of process or service.

‘When appellee filed the trial notice, it was for the purpose of
having a trial at the earliest period that the business of the court
would permit, and he could not move to place the cause on the trial
docket until he was in court; nor did he limit his appearance when
he filed his motion. And defendant must have understood appellee
was in court, as the record fails to show that he sued out a sum-
mons after the appearance was entered, or any effort was made to
procure service. But it seems to us to be too obvious, that there
was an appearance, to render anything more than a mere statement
of the facts necessary to demonstrate the proposition.

It is said the trial notice was not marked filed, although it was in
fact filed with the clerk on the day of its date. The bill of excep-
tions, however, does not state that it was not placed among the
other papers in the cause. If there, then it was the duty of appel-
lant to see and know the fact, and if he did, then the paper an-
swered every purpose it would have done had the clerk performed
his duty, and marked it filed. Seeing the case on the trial docket,
it is reasonable to suppose appellant looked to see by what authority
the clerk had placed it there, and we presume he did examine the
notice, as he and his attorney were present, watching the case, on
the forenoon of the day of the trial. I}f he knew the paper was on
file, as we must presume he did, then he waived the objection that
it was not marked filed, as he made no motion to have the case
transferred to the general calendar. He probably made no such
motion, as he knew that the other party would have applied for
and obtained leave to the clerk to mark it filed nunc gro tunc, and
he would have accomplished nothing by such a motion.

The 68th section does not exclude the common law modes of en-
tering an appearance in a case, but only provides a mode of entering
an appearance in vacation. But even if it did, this was an appear-
ance by appellee, in writing, filed with the clerk and placed among
the papers of the case, and fully conforms to the substantial require-
ments of the section.

‘We perceive no error in the record, and the judgment of the
court below is affirmed. Judgment affirmed.

EDITOR'S NOTES.

APPEARANCE may be special or limited, or it may be general or full. An in-
stance of a special or limited appearance is where a garnishee files a plea to the
Jjurisdiction of the court, to which a demurrer is sustained and the garnishee stands
by his plea. It is error to render final judgment against the garnishee; the judg-
ment should be conditional, and a sci. fa. sued out and served on the garnishee,
returnable at the next term. 7. W. & W. Ry. Co. v. Reynolds, 72 Ill. 487, A
defendant who goes without making any objection into court, before a justice of
the peace, and voluntarily confesses judgment, thereby confers jurisdiction over his
person. Bliss v. Harris, 70 I1l. 843. An appeal from a justice of the peace must
be taken (except in special cases) within twenty days from the rendition of the
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judgment. The filing of the appeal bond is in the nature of process; hence, if a
bond be filed after the twenty days, any appearance of the appellee, not limited to
objections as to the time and manner of perfecting the appeal, will be deemed a
waiver of all such objections. Pearce v. Swan, 1 Scam. 2066; Mitchell v. Jacobs,
17 11l. 2385; Kemper v. Town of Waverly, 81 Ill. 278. A general appearance waives
notice and process in civil actions. Baldiin v. Murphy, 82 11l. 485; Protection Life
Ins. Co. v. Palmer, 81 1ll. 88; Filkins v. Bryne, 12 Ill. 101; as well as in special
proceedings. The People ex rel. v. Sherman, 83 Ill. 165; Gilkerson v. Scott, 16 Ill.
509. The filing of a demurrer is a general appearance. Protection Life Ins. Co. v.
Palmer, 81 111. 88. So too is pleading in bar. Filkins v. Bryne, 72 Ill. 101.

ArPEAL FROM A JUSTICE OF THE PEACE.—The filing of the bond, even if de-
fective, effectuates the appeal. Miller v. Superior Sewing Mach. Co., 79 Il
450. It must be filed within twenty days; if filed twenty-one days after the
Jjudgment the appeal will, on motion made in apt time, be dismissed. Kemper
v. Town of Waverly, 81 Ill. 278. If the bond is filed with the justice,
the appellee is bound to follow up the appeal without further notice. Fiz
v. Quinn, 15 Ill. 232; Fink v. Disbrow, 69 Ill. 76, Where a defective tran-
script is sent up, the proper practice is to obtain a rule on the justice or party
appealing to remedy the defects. Fink v. Disbrow, 69 Ill. 76. When the bond is
filed in the Circuit Court no action can be taken until the appellee is in court, by
service of summons, or by return of two nihils, or by entry ot appearance. Camp
v. Hogan, 13 111, 228. No action can be taken by the Circuit Court, at any term,
unless the appeal was taken at least ten days prior to the term. Baines v. Kelly,
73 Ill. 181. The Circuit Court may require a sufficient appeal bond, and in case of
non-compliance with the rule for that purpose, dismiss the appeal. Bennett v.
Pierson, 82 111. 424. The filing of the appeal bond on the part of the appellant
waives all defects in the process and proceedings of the justice; the case, if the
justice had jurisdiction of the subject-matter, must be tried de novo at the circuit.
Cairo & St. Louis R. R. Co. v. Murray, 82 1ll. 76; Village of Coulterville v. Gillen,
72 11l. 599. If the papers on appeal are sent to the wrong court, that court should
strike the case from its docket. Wadhams v. Hotchkiss, 80 Il1. 437.

SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. SEPT. TERM, 1876.

WRriIT oF ERROR TO THE Crrcurr CourT oF Rock IsLanp County; THE HoN.
GEORGE W. PLEASANTS, JUDGE, PRESIDING.

Lamping Bros. v. WiLLiam Payne.

REPLEVIN —Matter of inducement in plea is not traversable.—Where a plea, in
an action of replevin, sets up an execution against a third party, and a levy by
the defendant, as an officer, of such execution upon the goods in dispute as the
property of such third party, and avers that the goods in dispute were the prop-
erty of such third party, and were not the property of the plaintiff, the aver-
ments as to the execution and levy are mere matters of inducement, which may
be treated as surplusage, and still the plea would present a good defense to the
action.

By a general demurrer to such a plea, the plaintiff confesses that the goods in

ki
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question are not his, as claimed in his declaration, but are the goods of another;
and that being so, the action cannot be maintained, and it is unimportant
whether the defendant, as to the one confessed to be the owner, has a lawful
right to meddle with the goods or not.

SrATUTE — Construction of, as to alternative judgment in replevin.— Sec. 22, chap.
119, Rev. Stat. of 1874, p. 853, applies only to cases where the general property
is in the plaintiff, and the defendant shows a special property, consisting of a
right to hold the property as against the plaintiff only for a certain sum of
money, as, where the defendant shows special property by the levy of a fi. fa.
against the plaintiff, or where he holds the property by virtue of some lien, as a
carrier, warehouseman or otherwise.

Joun B. HAWLEY, Attorney for Plaintiffs in Error.
RoBeRT T. McNEAL and WM. H. GEsT, Attorneys for Defendant in Error.

This was replevin, brought in the circuit court, by plaintiffs in
error, against defendant in error, for certain goods found in the pos-
session of defendant.

Among other pleas, defendant pleaded a plea, called fourth plea,
which was as follows:

“And the defendant, for a further plea in this behalf, says actio

non, because he says that, at the time when, etc., he, the defendant,
was sherifl’ of said county of Rock Island, and on the twelfth (12th)
day of September, A.p. 1874, at the county aforesaid, two executions
came into his hands as such sheriff, issued by the clerk of the circuit
court of said Rock Island county, under the seal of said court, bear-
ing date the 12th day of September, A.p. 1874, one of said execu-
tions being issued on a judgment in said court recovered on the
eleventh (11th) day of September, A.p. 1874, in a suit wherein the
Hargraves Manufacturing Company was plaintift and one Michael
J. Murphy was defendant, for the sum of $342.32, damages, and the
costs of suit, which said execution, by the misprision of the clerk of
said court in issuing the same, recites said judgment as recovered on
the 11th day of September, a.p. 1804, and the other of said execu-
tions being issued on a judgment recovered in said court on the
said 11th day of September, a.p. 1874, in a suit wherein Jay C.
Wimple and Daniel C. Connell, partners, ete., as J. C. Wimple &
Co., were plaintiffs, and Michael J. Murphy was defendant, for the
sum of §424.97, damnages, and costs of said suit; which last men-
tioned execution, by the misprision of the clerk of said court in
issuing the same, recites said last named judgment as recovered on
_the 11th day of September, a.n. 1804, which said judgments were
then and there in full force and effect, and the money due thereon
unpaid, which said executions, issued as aforesaid, were directed to
the defendant, as such sheriff, to execute, and that, by virtue of said
executions, the defendant, as such sheriff as aforesaid, did, on, ete.,
and in the lifetime of said executions, at the county aforesaid, take
the said goods and chattels in said declaration mentioned, and levy
upon the same, by virtue of the executions as aforesaid, as the prop-
erty of said Michael J. Murphy; and the defendant avers that the
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gaid goods and chattels in said declaration mentioned, at the time
said executions came into the hands of defendant, were the property
of the said Michael J. Murphy, and were suchct to e\ecutlon, and
that said goods and chattels were not, nor were any part of them,
at the said time, etc., in the plamtgﬁ as by said declaration is
alleged and claimed, and this the defendant is ready to verify,
wherefore he prays Jll(]cnlent ete.”

To this plea a general demurrer was interposed, which the Circuit
Court overruled, “and gave judgment in bar of the action and for a
return of the property

Justice Dickey delivered the opinion of the court:

It is insisted that the demurrer to this plea ought to have been
sustained, and that the plea is faulty in not alleging that defendant
“was duly elected and qualified as sheriff,” and in not showing that
the executions mentioned did, upon their face, run “in the name of
the People of the State of 1llinois,” and in not showing that defend-

" ant indorsed upon the executions the time when they came into his

hands, and in not showing that the goods in question were the prop-
erty of Murphy at the time of the levy, and because the plea showed
that the executions were void upon their face, etc.

Without considering the question as to the importance of the
matters herein plesented if they were found in a material and tra-
versable part of the plea, the judgment of the Circnit Court must
be sustained, upon the ground that all the allegations called in ques-
tion relate merely to matter of inducement, which may all be re-
jected as surplusage, and still the plea shows a complete defense to
the action; that the goods were the property of Murphy, and ‘“that
the said ooods and chattels were not, nor were any part of them,
in the plaintiﬂ's, as alleged,” ete.

By the demurrer to this plea, the plaintiffs confess, upon the ree-
ord, that the goods in question were not the goods of the plaintitts,
but are the goods of one Murphy. That being so, the action can-
not be maintained, and it is wholly unimportant whether the defend-
ant had or had not, as between him and Murphy, a lawful right to
meddle with the goods.

It is contended that the judgment should have been in the alter-
native, under sec. 22, chap. 119, Rev. Stat. of 1874, p. 853. The
provision applies only to cases where the general property is in the
plaintift, and the defendant shows a special property, consisting of
a right to hold the property, as against the plaintift, only for a cer-
tain sum of money, as, where the defendant showed special property
by a levy of a fi. fa. against the plaintiff, or where defendant llolds
the property as the property of the plaintiff, but by virtue of some
lien, as carrier, warehouseman or otherwise.

Upon this record the plaintiff, by his own confession, has no in-
terest in the property, and is not entitled to the possession under
any circumstances.

The judgment of the court below is affirmed. Judgment affirmed.
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SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. SEPT. TERM, 1876.

Writ oF ERROR TO THE SUPERIOR COURT OF Cook CoUuNTY ; THE HoON. JosEPH
E. GARY, JUDGE, PRESIDING.

Levererr B. Sipway v. James D. MagrsuaLL.

AMENDMENTS AND JEOFAILS — Mistake in plaintiff°’s christian name.—Under
the sixth section of the Statute of Amendments, the fact that the plaintiff's
christian name in the summons i8 wrong, when it is stated correctly in the
declaration, will not authorize the reversal of a judgment by default. It is
sufficient if the name is once rightly alleged in any of the proceedings.

The court, under the Practice Act, is authorized to allow an amendment in the
pleadings, or any of the proceedings, by inserting the plaintiff's true christian
name wherever omitted or stated incorrectly, without notice to the defendant.

SAME— Right to impose terms or require notice.—Where an amendment is al-
lowed that is calculated to take either party by surprise, or that will affect the
right or justice of the matter of the suit, or alter in any material respect the
issues, the court may impose terms requiring notice to the party to be atfected
by it.

Howe & RusskLL, Attorneys for Plaintiff in Error.
WaALTER & BURNHAM, Attorneys for Defendant in Error.

Justice Scorr delivered the opinion of the court:

Leave was given by the court to amend the pleadings by making
the name of plaintiff James D. Marshall, but if that privilege was
availed of| there is nothing in the record that indicates it. The sum-
mons was in the name ot John, and the declaration, filed the same
day the summons was issued, was in the name of James Marshall,
plaintiff’s true name. Service was in time, but there being no ap-
pearance, judgment was rendered against defendant by default.

It is provided, in the sixth section of the chapter of the Revised
Statutes entitled ¢ Amendments and Jeofails,” no judgment shall be
reversed, impaired or in any manner affected by reason of any of the
omissions, defects or things in the process, pleadings, proceedings or
records in that section named, and among others, as in the tenth
division, on account of any mistake in the name of a party or person
where the name shall have been “once rightly alleged in any of the
pleadings or proceedings,” nor, as in the fourth division, for any
variance between the original writ and the declaration or other

leading. These saving clauses of the statute cover the alleged de-
fect in the pleadings in this case. Although plaintit’s name was
stated erroneously in the summons, it was rightly alleged in the
declaration, and that is sufficient to sustain the judgment. But if
the amendment was actually made, and plaintiff’s true christian name
inserted wherever omitted in the pleadings or proceedings, it was
authorized by the Practice Act, as was decided by this court in the
Teutonia Insurance Co. v. Mueller, 77 Ill. 22.
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Defendant maintains the amendment was material, and that he
was entitled to notice before default should be entered against him.
Two answers may be given to the position assumed: First, the
amendment in this case was not material, for the reason plaintifi’s
name was “ rightly alleged” in the declaration, and that was suffi-
cient, according to the positive provisions of the statute, to sustain
the judgment.  And second, thestatute has not provided any notice
shali be given to the opposite party of such motions and amend-
ments. All amendments of this character, not being against the
right and justice of the matter of the suit, and not altering the issues
between the parties, shall be made by the court in which judgment
was given, and it is nowhere intimated any notice to the opposite
party is necessary to enable the court to exercise this equitable
power. Should notice to the adverse party be required in every in-
stance where the court allows such formal amendments, it would
amount to a deprivation of all benefit intended to be secured by the
statute. By absenting himself from the court, defendant could ren-
der it impracticable for the court, under such a rule, to make any
amendments whatever, notwithstanding such amendments might not
affect, in the slightest degree, the right and justice of the matter in
suit, or alter the issues between the parties. Nor is there any hard-
ship in this runle, for such amendments are to be allowed “for the
furtherance of justice on such terms as shall be just.” When any
amendment is allowed that is at all calculated to take either party
by surprise, or that would affect the right or justice of the matter of
the suit, or alter, in any material respect, the issues between the par-
ties, the court may impose terms that it shall be permitted only upon
notice to the party to be affected by it. Any other rule would
render the practice so difficult that it would amount to a practical
abrogation of the liberal provisions of the statute in regard to amend-
ments, and work a total deprivation, in many instances, of its benefits.

In either view suggested there is no error in the record, and the
judgment must be affirmed. Judgment affirmed.

EDITOR'S NOTES.

AMENDMENT.—The Appellate Court, first district (1 Chi. Law J. T7), held, in
The Pennsylvania Company v. Sloan, that the substitution of one defendant for
another, and treating the cause as having been originally commenced against the
person last put into the record, could not be allowed. With the above case Sidicay
v. Marshall, 83 Ill. 438, and Teutonia Ins. Co. v. Mueller, 17 Ill. 22. The Penn-
sylvania Company v. Sloan, is not, as we understand it, in conflict. The nine recent
decisions under the Practice Act of 1872, on this subject, are of practical importance
and required almost daily by every practitioner; we therefore give a resume of them.

As To PARTIES.—M, admx. instituted suit on a policy of insurance on the life
of her intestate, against the company for the amount insured, the company demur-
red to the declaration for want of proper parties; the demurrer was sustained, but
on motion M, admx., was dismissed out of the suit, and the widow and heirs of the
assured made plaintiffs. On appeal, the Supreme Court held, that the amend-
ment was proper; citing sec. 1, Rev. Stat. 1874, p. 137; sec. 24, Rev. Stat. 1874, p.



102 Sipway v. MARSHALL.

T78. Mr. Justice Scott, who gives the opinion, says: * Under the liberal provisions
of this statute, (sec. 24, supra,) any amendment in civil actions, either in form or
substance, is permissible that tends to the furtherance of justice.”” Teutonia Life
Ins. Co. v. Mueller, 17 111. 22; see Litchfield Coal Co. v. Taylor, 81, 590; Challenor
v. Niles, 18 11l. 18; Dickinson v. C. B. & Q. R. R. Co., 81 Ill. 215,

As TO PROCESs.—A plaintiff may, on his own motion, be permitted to amend
the summons s0 as to conform to the declaration in case of a variance, and a plea
in abatement filed to reach the defect. Wilday v. Wyight, 71 111. 374.

How Mape.—May be made by interlineations and erasures. Garrity v. Wilcox,
83 Ill. 159; limiting Stanberry v. Moore, 56 111, 472.

TerMs.—Reasonable terms may be imposed. Misch v. Mc.Alpine, T8 I11. 507, but
where a merely formal amendment of the summons is made, it is quite proper not to
im[;ose terms. Chester etc. Coal €. R. R. Co.v. Lickiss, 72 1ll. 521. Inserting the
words *“ in an action of assumpsit in a summons which fails to name the form of
action is merely formal. Id.

OrF TuE sHERIFF'S RETURN.—If a sheriff's return of service is defective, .it may
be corrected even after error brought. Terry v. Eureka College, 70 111. 236. Spe-
cial notice after the case is finally disposed of, however, is necessary. Mass. Mut.
Life Ins. Co. v. Kellogq, 82 111. 614. Aflidavit in replevin may be amended even on
appeal from a justice of the peace. Kirkpatrick v. Cooper, 17 Ill. 665. Apidavit in
attachment to avoid a motion to dismiss, may be amended. Roberts v. Dunn, 71
I1l. 46. Complaint in forcible detainer not calculated to surprise the defendant may
be allowed. Snowell v. Moss, 70 1ll. 213. Proceedings for judgment against de-
linquent lands may be amended as liberally as if in personal action. Walshv. The
People, 19 111, 521.

OrF rLEADINGS.—It is hardly ever too late to amend pleadings, whether before
or after verdict, upon such ferms as justice may seem to demand. Thompson v.
Somberger, 18 I11. 353. A court should allow amendments to sworn pleadings with
great caution; the party asking leave to amend should submit in writing the amend-
ment proposed, supported with an affidavit of its truth and some explanation of the
reason why the matter proposed to be added was not originally inserted. Jones v.
Kennicott, 83 I1l. 484. New counts may be added to the declaration. Chi. & P. R.
R. Co. v. Stein, 15 111. 41.

December 15, 1877. GARy, J.: Anyamendment, however immaterial, gives the
defendant a right to plead over if he wants to. A defendant can avail himself of
the right to plead if he desires. The amendment does not get rid of the plea. The
pleas which are in form to the whole declaration remain as pleas to any amend-
ments to the declaration, but you have the right to plead over.

JoINDER.—Gary, J.: You cannot amend by joining a count in assumpsit in an
action on the case. The joinder depends on the form of the action. Actions in form
ex contractu cannot be joined with actions ex delicto. Chitty's Pl., Joinder. Chitty's
authority with me is the very highest authority, although 2 Cai. Ca. 216 is
contra.

DemurreER.—To plea in the case,action upon a promissory note against a guar-
antor. Plea that he was an endorser and not a guarantor. Gary, J.: You deny
that you made any guaranty, and that is an appropriate defense under the general
issue.

Or vERDICT.—In the presence of the jury, before they separate, a verdict should
be put in proper form. City of Pekin v. Winkel, 77 11l. 56, Ajfter verdict against
two, the plaintiff may discontinue suit as to one. Cogshall v. Beesley, 76 I11. 445.

IN cHANCERY.—Amendments at all stages of the cause are discretionary with
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the chancellor, and to allow is the rule, to disallow them, the exception. Bann'v.
Bragg,T0111. 283; Lewis Lanphere, 19 111.187; Ericksonv. Rafferty,19 111. 209; Atkins
v. Billings, 12 11l. 697; Marshv. Green, 19 1\l. 385; Jefferson v. Kennard, 82 I1l. 28;
Forman v. Stickney, 77 1ll. 575; Hoyt v. Tuxbury, 10 1ll. 831; Dale v. Irwin, 18
111, 170.

IN CRIMINAL cAsEs.—Amendments are excepted from the statute of Amend-
wents and Jeofails; the question of the power of a court to allow amendments is to
be determined, therefore, by the common law. The People ex rel. v. Whitson, T4
{ll. 20.

. SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. SEPT. TERM, 1876,

Writ oF ERror To THE Circurr Court oF WARREN CounTy; THE HON.
ARTHUR A. SMITH, JUDGE, PRESIDING.

S. Marion Rey~oLps ». ToE PeoPLE oF THE STATE or ILLINOIS.

CRIMINAL LAW — Conviction of a less offense than charged.—The rule, that a de-
fendant in a criminal case may be convicted of a lesser offense than that for which
he is charged and tried, applies only where the lesser offense is included in the
higher one. If it is not a constituent element in the higher crime charged, no
such conviction can be had.

SAME — One charged with felony cannot be convicted as accessory after the fact.—
The offense of which an accessory after the fact may be guilty, is not included in,
nor has it any connection with the principal crime. The one cannot be committed
until the principal offense is an accomplished fact. Therefore, one indicted for
larceny cannot be convicted of being an accessory after the fact.

ForMER DEcIsS1oN —What was said in Yoe v. The People, 49 Ill. 410, on this sub-
Jject, was not necessary to the decision, and the rule was not correctly stated.
ForMER AcQuiTTAL — The acquittal of a party indicted as a principal is no bar to

an indictment against him as an accessory after the fact, and vice versa.

. ACCESSORY AFTER THE FACT — Proof of.—Proof of the principal felony does not

prove or tend to prove a party is guilty as an accessory after the fact.

WrirLiams, McKeNzie & CAukiNs, Aftorneys for Plaintiff in Error.
J. J. TUNNICLIFFE, State’s Attorney, for The People.

Justice Scorr delivered the opinion of the court :

At the June term, 1876, of the Knox County Circuit Court, S.
Marion Reynolds, J. W. Mageors alias Bob Mageors and John
Kibby, were jointly indicted for the larceny of a steer, the prop-
erty of James Thomas. Kibby was permitted to give evidence
on behalf of the State against his co-defendants, and was not him-
self arraigned. On the trial Mageors was found guilty of larceny,
and his punishment fixed at three years in the penitentiary, and
Reynolds was found guilty as ““an accessory after the fact,” with a
recommendation he suffer the full penalty of the law. Motions for
a new trial and in arrest of judgment were severally overruled and
judgment pronounced on the verdict. Mageors was sentenced to
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the penitentiary for a period of three years, and Reynolds to pay a
fine of $500, and to be confined in the county jail for a period of two
years. Reynolds brings the case to this court on error.

It is very clear the conviction of Reynolds cannot be sustained
under the present indictment. Of the crime of larceny, for which
he was indicted jointly with others, he was acquitted, but the prin-
cipal being founJ guilty, he was found guilty as an “accessory after
the fact.” This conviction is without warrant of law.

An accessory is defined in the statute to be one “who stands by
and aids, abets or assists, or who, not being present aiding, abetting
or assisting, hath advised, encouraged, aided or abetted the perpe-
tration of crime.” One thus guilty is considered a Principal and

unished accordingly. An “accessory after the fact” is not pun-
1shed, under our statute, as a principal. A less measure of punish-
. ment is provided. The definition given in the statute as well as
at common law, makes a clear distinction in the offenses. Under
our law, “every one not standing in the relation of husband or wife,
parent or child, brother or sister to the offender, who knows the fact
that a crime has been committed, and conceals it from the magistrate,
or who harbors, conceals, maintains or assists any principal felon or
accessory before the fact, knowing him to be such, shall be deemed
an accessory after the fact.”

One offense defined is a felony, and the other is but a misdemeanor.
Text writers record it from the old books, that ¢“every treason in-
cludes a misprision of treason, and every felony a misprision of
felony,” and such misprision is but a misdemeanor. It has been de-
finitely declared in the decisions of this court, as in Carpenter v. The
People, 4 Scam. 197, when a defendant is put upon his trial for a
crime which includes an offense of an inferior degree, he may be
acquitted of the higher offense and convicted of the Jesser, although
there may be no count in the indictment specifically charging that
particular offense. Illustrations are given in other cases. here
the crime char%led is murder, the accused may be convicted of man-
slanghter; or where the crime charged is rape,the conviction may be for
attempt to commit a rape. The principle is, the graver offense ne-
cessarily includes the lesser, and proot of the higher crime cannot
be made without proof of all that which it includes. DBut this rule
always implies the lesser offenseis included in the higher crime with
which the accused is specifically charged, and if it is not a constitnent
element in the higher crime charged, no conviction can be had.
Carpenterv. The People, supra; Beckwithv. The People, 26 111. 500.

he offense of which an “accessory after the fact” may be guilty,
is not included, nor has it any connection, with the principal crime.
This is apparent from the definitions given, both in our statute and
in the common law. The one cannot be committed until the prin-
ciﬁ;al offense is an accomplished fact. Persons occupying a certain
relation to the offender are excluded from the operation of the stat-
ute. The guilty knowledge, which is the essence of the offense,
comes after the principal crime is committed, and of course they can

-l
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have no connection with each other. But no better test need be
sought than the fact a party indicted as a principal and acquitted
may yet be indicted as an ‘“accessory after the fact,” or if indicted
as an “accessory after the fact” and acquitted, he may be indicted
as a principal, and the reason assigned in the common law authorities
is, they are ¢ offenses of several natures.” Hence a conviction for
one is no bar to a prosecution for the other. Hale’s Pleas of the
Crown, 1 vol. 626.

‘What was said in Yoe v. The People, 49 111. 410, on this subject,
was not necessary to the decision, and on more mature reflection
we are satisfied it was not correctly stated.

According to the finding of the jury, the accused did not partici-
pate in the principal crime for which he was indicted, but was found
guilty of a misdemeanor subsequently committed, with which he had
not been charged. This is not according to the analogies of the law.
Proof of the principal felony does not prove nor tend to prove a

arty is guilty as an “accessory after the fact.” It would be a most
illogical conclusion. As at common law, eo under our statute, they
are “ offenses of several natures.”

The judgment will be reversed, and the cause remanded.

Judgment reversed.

SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. SEPT. TERM, 1876.

APPEAL FROM THE CirRcuIT CourTt oF DE KaLB CounTYy; THE HON. THEODORE
D. Murrny, JUDGE, PRESIDING.

TuoMmas Jones . Jonn T. Kennicorrt.

NE EXEAT —Petition for should show that property sold by defendant was not
exempt from execution.—A petition for a ne exeat, upon the ground that the de-
fendant has sold all his property and is about to depart the State, is defective, if
it fails to show that the property alleged to have been sold was not exempt from
.execution. :

AMENDMENT—To0 sworn pleadings should be allowed with great caution.—A
court should allow amendments to sworn pleadings only with great caution, and
before allowing such amendments, the party asking leave to amend should
present, in writing, the amendment proposed to be made, supported with an
affidavit of its truth and some explanation as to why the matter proposed to be
added was not originally inserted.

KeLLuM & CARNES, Attorneys for Appellant.
J. J. FLANNERY, Attorney for Appellee.

Justice Dickey delivered the opinion of the court:

This was a petition for ne exeat, filed by appellant, against ap-
pellee. The writ was issued, appellee arrested and let to bail, and,
at the return term, the defendant moved to quash the writ for in-
sufficiency of the petition. This motion was sustained by the court,



106 Jones v. KENNICOTT.

Appellant asked leave to amend the petition, which was refused, and,
by order of court, the suit was dismissed.

It is now insisted that it was error to quash the writ. The peti-
tion was defective, in not showing that the property alleged to have
been sold by the defendant was not exempt from execution. Mal-
colm v. Andrews, 68 111. 100.

It is contended that it was error to refuse to grant leave to amend.
It is not shown by the record what amendment the petitioner pro-

osed to make. A court should allow amendments to sworn plead-
ings only with great caution, and, before allowing such amendment,
the party asking leave to amend should present and submit, in writ-
ing, theamendment proposed to be made, supported with an aftidavit
of its truth and some explanation of the reason why the matter pro-
posed to be added was not originally inserted.

Again, the application came too late. The writ was quashed.
The detendant was no longer in court. Had the petition beer made
good by amendment, a new writ would have been required. So the
amendment could have done appellant no good.

The judgment must be affirined. Judgment affirmed.

EDITOR’S NOTES.

NE EXEAT—Requisites of affidarit and bill.—As to form of affidavit. Gorton
v. Frizzell, 20 111. 292. The affidavit must be to the truth of the allegations in the
bill or petition. Rev. Stat. 1874, chap. 97, sec. 5, p. 716. And must show the guilt
of fraud, or a strong presumption of fraud. Parker v. Follansbee, 45 111. 473-8;
Malcolm v. Andrews, 68 Ill. 105; In the matter of Jesse Smith, 16 Ill. 347; Gorton
Frizzell, 20 I11. 291.  This must be shown by facts stated and circumstances de-
tailed, 16 I11. 847, supra; 20 1ll. supra. And must not state conclusions. Id. The
writ may issue on a positive affidavit of a threat or purpose of going abroad, 1
Ves. 170; Fisher v. Stone, 3 Scam. 68. The affidavit is suflicient if positive as to
defendant's intention to go abroad although upon knowledge and belief only. 28
Ga. 142, The allegation of non-residence alone is sufficient. 1 B. Mon. (Ky.) 129.
It will be sufficient if the general bearing of the facts alleged lead to a conclusion
that his departure will defeat complainant’s claim, and that such is his object. 10 N.
J. Eq. 188, There must be a positive affidavit that the party against whom the
writ is sought threatens or purposes to go abroad, and that the debt of the
petitioner would be lost, or at least endangered, by the departure of the debtor.
8 Johns. Ch. 75.

BrLL.—The bill must show a refusal to deliver up estate or strong presumption
of fraud. Ill. Const., Art. 2, sec. 12, Rev. Stat. 1874, p. 60. And that the debtor
is fraudulently or wrongfully endeavoring to evade the payment of his debt. Ber-
nap v. Marsh, 13 1l1. 535. A bill alleging that defendant threatened to leave the
state, and verified by affidavit, is sufficlent to obtain the writ. 8 Ga. 295. Com-
plainant must swear positively that something is due him, but he may swear as to
his belief of the amount due. 7 Johns. Ch. 189. A bill may be dismissed on motion
for want of equity. Bre. 41, Figher v. Stone, 3 Scam. 68. But where there is ap-
parent equity the party is required to demur, plead or answer. F'isher v. Stone,
8 Scam. 68. As to the nature of the writ, see 25 Ark. 877. An officer cannot jus-
tify under a void writ. 20 Ill. 296, supra; Bratten v. Cannon, 1 Scam. 200. As
to affidavit failing to rebut presunption of fraud. 25 N. J. Eq. 28.
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SUPREME COURT OF ILLINOIS.
NORTHERN GRAND DIVISION. SEPT. TERM, 1876.

ApPEAL FROM THE CircuriT CoUuRT oF WHITESIDE COUNTY; THE HON.
WiLLiaM W. HEATON, JUDGE, PRESIDING.

Mary L. Dory v. Axprew J. Burpick.

FORCIBLE ENTRY AND DETAINER—T'itle not involved, but right of possession.—In
an action of forcible entry and detainer, or forcible detainer only, the title to the
premises is not involved, nor can it be inquired into on the trial. Possession,
and the right to possession, independent of title, are the only questions involved.

SAME—Landlord cannot regain possession forcibly.—The landlord has no right to
employ force and violence to regain possession, although such possession may
be wrongful, but must evict by forcible entry and detainer, or by action of eject-
ment.

SAME —Actual force not necessary.—To maintain forcible entry and detainer, or
forcible detainer, actual, or constructive force only, is necessary. A mere wrong-
ful entry, or a wrongful holding over, only, is required.

TrTLE—How shoien.—A deed from one person to another does not even tend to
prove title, unless connected with the paramount source of title, or with a bar of
the statute. .

PossEss1ON —A s evidence of title.—A person in the actual peaceable possession of
real estate is presumed to be the owner of the fee until the presumption is re-
butted, and he is not required to show in what manner or by what title he holds,
until the plaintiff shows paramount title. He may show a better outstanding
title than the plaintiff, and thus defeat a recovery in ejectment, although he
may have no title whatever, even though his possession was wrongful in its
inception. .

SAME—When delivery of key gives right to.—The delivery of a key of a house by a
tenant to a person other than the landlord, or his heir, will not transfer a right
of possession to such person, unless he has acquired the interest of the landlord
or his heirs.

LANDLORD AND TENANT— Tenant estopped to deny landlord's title.—A tenant is
estopped from disputing his landlord’s title. Having entered under him, the
tenant acknowledges that he is the owner.

SAME —When tenant may dispute the title of landlord.— In a suit on a lease to re-
cover rent, or for a breach of any of its covenants, the tenant may show that the
landlord has assigned the lease by a sale of the demised premises, or that he
has been evicted by a paramount title, which form exceptions to the general
rule.

Where a person enters into possession of land under another, and thereby admits
his title, he must restore the possession to the person from whom he received it
before he can set up title in himself or in another. '

SaAME—Denial of landlord’s title forfeits tenant's right.—If a tenant denies his land-
lord’s title, and claims the premises adversely, either for himself or for another,
he thereby renders his possession tortious, and forfeits his lease, and the landlord
may sue for and recover possession.

SAME —Rights of person entering under tenant.—An under-tenant, or other person
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let into possession by the tenant, must yield the possession to the landlord. He
succeeds to the original tenant's rights, and nothing more.

KiLcovr & MANAHAN, Attorneys for Appellant.
C. L. SHELDON, Attorney for Appellee.

Justice WALERER delivered the opinion of the court:

Appellant brought an action of forcible entry and detainer in the
Circuit Court of Whiteside county, to the August term, 1874,
against appellee, to recover a house and lot in the village of Rock

alls. It appears that one Barnett Doty, in his lifetime, rented the
house to one Ford, who, at the expiration of his lease, left the house,
and it thereby became vacant. Ford, when he left, gave the key to
Sheldon, and appellant entered the house through a window, and
thus acquired possession. This was in April, 1874, and appellant,
on the 30th of that month, still being in possession, leased tfne prem-
ises to one Simpson for one year, Lie to pay $72 rent therefor, in in-
stallments of $6 for each month, and in advance.

After Simpson went into possession of the house and lot under
the written lease from appellant, and whilst it was in full force, he
attorned to A. Doty, who claimed to have purchased the property,
and took a lease from him. At the end of the second month, Simp-
gon being in arrear one month’s rent to appellant, she notified and
required him to leave the property, and he began to prepare to do
80; and on the 2d day of June, whilst Simpson’s wife was packing
their goods preparatory to leaving, appellant went into the house,
and took with her and placed therein a sewing machine; and after-
ward, and on the same day, appellee, claiming to have purchased
the premises from A. Doty, came there with a load of household
Eoods to go into the house and take possession. Appellant forbade

is entrance, and he found A. Doty and Simpson, who came, find-
ing appellant in the door, she having forbade their entrance, and, as
they say, she struck A. Doty with a club, on his attempting to force
himself into the house, and she shut and locked the door. They
thereupon forced it open, and entered and removed appellant by
force, both taking hold of her and putting her out of the Eouse, and
removed her sewing machine into the street, and Simpson left,
a}rlld appellee went into the house and lot, and continued to occupy
them.

Thereupon appellant commenced this proceeding to recover pos-
gession. ’Fhe jury found a verdict for defendant, and the court, after
overruling a motion for a new trial, rendered judgment on the ver-
dict, and the plaintiff appeals to this court.

Itis urged that the Circuit Court erred in not granting a new trial, in
giving defendant’s and in refusing and modifying plaintiff’s instruc-
tions, together with others embraced in these objections.

This court has ever uniformly held that, in an action of forcible
entry and detainer, or in a forcible detainer only, the title to the
premises is not involved, nor can it be inquired into on the trial ;
that possession, and the right to possession, independent of title, are
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the only questionsinvolved. Hence, appellee had noright to intro-
duce evidence of title on the trial, and even if he had, he could not,
as we presume the entire profession are aware, prove it by an un-
connected deed. The offer to introduce the deed from A. Doty to
appellee would not even tend to prove title, unless connected with

aramount source of title, or with a bar of the statute; but a person
in the actual, peaceable possession of real estate is presumed to be
the owner of the fee until the presumption is rebutted. A person
in the full possession, when sued in ejectment, has the right to in-
sist that the plaintift shall show that he has paramount title before
he is requireg to show in what manner or by what title he holds.
He may show a better outstanding title than the plaintiff, and thus
defeat a recovery, although he may have no title whatever beyond
his mere naked possession, which may have its inception in wrong, or
even force, if it is not against the plaintiff. It is one of the most
elementary rules of practice that a plaintiff in ejectment must show
a valid title, traced to the paramount, or to a source with that of the
defendant’s title, before he can recover. He, if at all, recovers on
the strength and perfection of his own title, and not on the weak-
ness of his adversary’s title. The mere production of a deed from
one person to another does not tend to prove title. It must appear
that the grantor had title, before there is proof. Hence, in a case
requiring proof of title, appellee would have failed.

hen appellant acquired possession, the house was vacant and
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