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CONSTITUTION OF NORTH DAKOTA.

Sec. 101. Where a judgment or decree is reversed or confirmed
by the Supreme Court, every point fairly arising upon the record of
the case shall be considered and decided, and the reason therefor shall
be concisely stated in writing, signed by the judges concurring, filed
in the office of the Clerk of the Supreme Court, and preserved with a
record of the case. Any judge dissenting therefrom may give the
reasons for his dissent in writing over his signature.

Sec. 102. It shall be the duty of the court to prepare a syllabus
of the points adjudicated in each case, which shall be concurred in by
a majority of the judges thereof, and it shall be prefixed to the pub-

lished reports of the case.
vi



COUNTY COURTS.

In general, the county courts (so designated by the Constitution)
are the same as the probate courts of other states.

CoxsTiTuTIONAL PROVISIONS.

Sec. 110. There shall be established in each county a county court,
which shall be a court of record open at all times and holden by one
judge, elected by the electors of the county, and whose term of office
shall be two years. ,

Sec. 111. The county court shall have exclusive original jurisdic-
tion in probate and testamentary matters, the appointment of admin-
istrators and guardians, the settlement of the accounts of executors, ad-
ministrators and guardians, the sale of lands by executors, administra-
tors, and guardians, and such other probate jurisdiction as may be con-
ferred by law; provided, that whenever the voters of any county having
a population of two thousand or over shall decide by a majority vote
that they desire the jurisdiction of said court increased above that
limited by this Constitution, then said county court shall have con-
current jurisdiction with the district courts in all civil actions where
the amount in controversy does not exceed one thousand dollars, and
in all criminal actions below the grade of felony, and in case it is
decided by the voters of any county to so increase the jurisdiction of
said county court, the jurisdiction in cases of misdemeanors arising
under state laws which may have been conferred upon police magis-
trates shall cease. The qualifications of the judge of the county court
in counties where the jurisdiction of said court shall have been in-
creased shall be the same as those of the district judge, except that he
shall be a resident of the county at the time of his election, and said
county judge shall receive such salary for his services as may be pro-

vided by law. In case the voters of any county decide to increase the
vii



jurisdiction of said county courts, then such jurisdiction as thus in-
creased shall remain until otherwise provided by law.

StaTuTOoRY PROVISIONS.

Increased Jurisdiction: Procedure. The rules of practice obtain-
ing in county courts having increased jurisdiction are substantially the
same as in the district courts of the state.

Appeals. - Appeals from the decisions and judgments of such county
courts may be taken direct to the supreme court.

The following named counties now have increased jurisdiction:
Benson; Bowman; Cass; Dickey; La Moure; Ransom; Renville;

Stutsman ; Ward; Wells.
: viii
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RULES OF PRACTICE

OF THE

Supreme Court of North Dakota
Adopted Feb. 16, 1914,

To Take Effect April 1, 1914,

RULE 1.

Clerk.] The clerk of the supreme court shall keep his office at the
capitol of the state. His duties shall be those usually pertaining to that
office, and those intrusted to or enjoined upon him by direction of this
court or by statute.

RULE 2.

Fees.] At or before the filing of a record on appeal, or upon the
filing of papers in proceedings originating in this court, the appellant
or petitioner filing papers shall deposit with the clerk $8 to apply on
fees; provided, that no fees shall be exacted in habeas corpus proceed-
ings,

RULE 3.

Terms.] There shall be four general terms of the supreme court
held each year at the seat of government at Bismarck, to be known as
the March, June, September, and December terms, each of said terms

convening on the 1st Tuesday of each of said respective months; pro-
xxi



xxii RULES

vided, that special terms may be held at such times and places as the
‘court may deem necessary and after ten days’ motice thereof given by
publication, as provided by law.

RULE 4.

_ Cases €0 be placed on calendar.] At each general term of the su-
preme court all cases in which the record on appeal has been filed in
said court not less than twenty days prior to the first day of the term
shall be placed upon the calendar of said court for final disposition.
Attorneys will not be allowed to stipulate cases upon the calendar
where the record on appeal has not been filed with the clerk of this
court twenty days before the term.

RULE 5.

Calendar.] During the twenty-day period preceding each general
term the clerk shall compile and cause to be printed a calendar of causes
at such term. Criminal causes shall be given precedence and be placed
at the head of the calendar, to be followed by civil causes, all to be
numbered consecutively as to docket and calendar numbers. Civil
-appeals shall be placed upon the calendar in the order of the filing of
the records on appeal with the clerk. Each cause on the calendar shall
‘be stated by title, calendar number, and docket number, and shall
‘show the names of the respective counsel and the court from which the
.appeal is taken.

RULE 6.

~ Clerk to mail printed calendar.] The clerk shall mail a printed
calendar to counsel of record in all cases as soon as the same is printed.
Counsel on receiving it are requested to notify the clerk at once of any
requests concerning assignment of causes for argument, or motions
:to be made, which the clerk will note and bring to the attention of the
court on or before the first day of the term.

RULE 7.

‘  Advancement of cases.] Cases may be advanced for cause shown,
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but only upon written application supported by affidavit presenting
reasons therefor. A party shall be entitled, upon motion duly noticed,
to advancement, where otherwise he would lose all or a considerable
portion of the benefits of a favorable decision on the appeal; or where
questions publici juris are involved, or appeals from orders concerning
injunctional orders or writs of injunction, orders dissolving or refusing
to dissolve attachments, appointing or refusing to appoint receivers, or
orders or judgments holding appellant in custody, and, generally, in
all proceedings invoking the original jurisdiction of this court.

RULE 8.

Proceedings upon opening of term.] At 10 o’clock a. M., on the
first day of each regular term, court will convene. Consideration will
then be given to all motions, including applications for advancement
of causes, motions to dismiss for any cause, and all applications made
and orders to show cause then pending for argument. At such time
a call of the calendar will not be had except as to motions, applications,
and matters then for argument. The court will place upon a short
cause calendar, for final determination, those cases upon the printed
calendar in which both sides have filed written submission or written
waivers of oral argument.

RULE 9.

Short cause calendar.] All causes submitted without oral argument
under the preceding rule shall be noted by the clerk, and constitute a
short cause calendar, upon which the court may work when not other-
wise occupied with causes assigned and argued. All other causes shall
be assigned for argument and disposition in the order in which they
are placed on the calendar. If not reached earlier, those cases on the
short cause calendar will be decided in order as they appear upon the
printed calendar.

RULE 10.

Arguments had. When.] Commencing on the 1st and 3d Tuesdays
in each month, excepting July and August, unless otherwise provided
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by order or direction of the Chief Justice, the court will hear such
causes as shall have been assigned for argument for that week. The
assignment will consist usually of from ten to fifteen cases, according to
the work remaining unfinished before the court. In assigning cases
for argument the convenience of counsel will be considered, and when
possible two or more cases in which one or more of the same counsel
appear will be set together, or for the same week, where the same can
be done without unduly advancing causes. The clerk will, about two
weeks in advance of assignment for argument, mail counsel a notice
stating approximately when the cases will be reached for assignment
for argument; upon receipt of which counsel should notify the clerk of
any change or extension of time desired. When a case is set for
argument for a date certhin, and the attorneys notified thereof, no
change in date of argument will be made without consent of counsel on
both sides of the case, and if so postponed the case shall go to the foot of
the calendar.

RULE 11.

Oral argument limited.] On argument appellant will be limited
to one hour and respondent to forty-five minutes. In cases of great
importance, where more time for argument is necessary, counsel may,
on or before the commencement of argument, be granted such additional
time as may be deemed necessary. On arguments of motions, counsel
will be limited to fifteen minutes on each side, unless otherwise directed
by the court. Oral arguments will not be permitted in cases involving
less than $100, exclusive of costs, but such cases will be placed upon the
short cause calendar.

RULE 12.

Dismissal for not filing briefs.] Any appeal in which the appellant
shall not have served and filed his brief by the time the cause is reached
for assignment for argument may be summarily dismissed or the de-
cision appealed from affirmed, according as justice may require; and
for failure of an appellant to serve and file his brief in time, or when
the appellant shall not have served and filed his brief more than twenty
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days preceding the opening of the term, and such delay shall have in-
convenienced opposing counsel or needlessly delayed them in the prep-
aration of the respondent’s brief, this court will, on a showing and
application therefor, after notice, by respondent, place the cause at
the foot of the calendar, or impose such terms as may be just, or both.
Delay by appellant in serving and filing briefs, until after the first day
of the term, places the control of the cause on the calendar with the
respondent. The respondent must serve and file his brief within thirty
days after the service upon him of appellant’s brief, and in any event
at least ten days prior to the argument of the case; provided, that on
notice and cause shown respondent’s time for serving and filing his
brief may be extended.

RULE 13.

Notice that no brief of appellant is filed.] On compiling the cal-
endar the clerk shall at once mail notice to counsel for both appellant
and respondent of the failure of an appellant to have his brief on file
in any cause appearing upon said calendar; and the same shall con-
stitute notice to appellant to forthwith transmit his brief on appeal, or
suffer respondent to control the place of the cause upon the calendar,
or suffer dismissal of the appeal or affirmance of the judgment under
the conditions provided elsewhere in these rules.

RULE 14.

Motions for continuance and dismissal.] Motions for continuance
or to dismiss appeals for want of prosecution shall be brought on for
hearing on the first day of each term, or within fifteen days thereafter.
Notice of such motion must be served upon opposing counsel not less
than five days before the day fixed for hearing, or, if given by mail to
the opposing counsel, not less than ten days prior thereto.

RULE 15.

When appeals will be dismissed for nonprosecution.] In all civil
and criminal actions, neglect or unreasonable delay on the part of an
appellant in ordering or procuring a transcript of the testimony for ap-
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peal purposes, or inexcusable delay in thereafter causing a statement of
the case to be settled, where the obtaining of a transcript or a statement
of the case is necessary, or unnecessary delay in taking any step pre-
liminary to or concerning an appeal, including unnecessary delay or
negligence in causing the clerk of the lower court to transmit the judg-
ment roll or record on appeal to the clerk of this court, shall con-
stitute sufficient ground for dismissal of the appeal so taken; and in
the absence of a showing of sufficient cause excusing such delay, a mo-
tion to dismiss upon such grounds will be granted; provided, however,
that on showing made, where the benefit of not more than one term
of this court has been lost to respondent by such delay, dismissal will
not be ordered unless the delay be aggravated and inexcusable. Where
needless delay has lost to respondent more than one term of this court
the appeal will be dismissed upon his motion. It is the intent of this
rule to exact of all appellants a reasonable degree of diligence in prose-
cuting appeals.

RULE 16.

Joinder of issue and time for argument on orders to show cause.]
A party cited by order to show cause, issued out of this court, shall
make return or respond by answer, motion, or demurrer. If he desires
to both demur and answer he shall, on or before the return day, so pre-
sent such issues, and shall not be held to have waived the issue of law
by any return made on facts. He shall serve and file his return and all
aftidavits and papers he intends to use. Whereupon the moving party,
if controverting the same, may serve and file counter-affidavits, when
permissible, within five days thereafter, unless a shorter time is fixed
by the court. When circumstances will permit, the court may, in the
order, set the hearing for a date subsequent to the return day designated
in the order, on which date no aftidavits will be permitted to be served
or filed. And this rule applies, where practicable, to all applications
invoking the original jurisdiction of this court, but such applications
shall also be accompanied by citation of authority supporting the ap-
plicant’s petition. Where any court, officer, board, or tribunal is the
respondent in original proceedings, the moving papers shall disclose
the name of the principal party in interest, or whose interest will be
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directly affected by the proceedings, in which case such party shall be
served with a copy of the petition or application, all affidavits and al-
ternative writ or order to show cause, if issued, in the same manner and
upon the same notice as the respondent is served and noticed, and may,
like the respondent, appear, respond, or make return and be heard ; pro-
vided, that where such party has appeared by attorney, service thereof
on such attorney shall be sufficient. Seven copies of all papers used
under this rule shall be filed with the clerk, and be of the same style
as provided for typewritten briefs.

RULE 17.

Stipulations.] Any stipulation upon which counsel intended to rely
in this court must be in writing, where challenged or denied by the

opposing party.
RULE 18.

Rehearings granted. When. How obtained.] A petition for re-
hearing will be entertained if six copies of the same be filed with the
clerk within twenty days after the decision is filed, and the remittitur
will be stayed during the twenty days and no longer, unless, for good
cause shown, the court or a judge thereof shall, by an order delivered to
the clerk, extend such time for a period not exceeding ten days; provid-
ed, nevertheless, that the court in any case at its discretion may direct
that the remittitur be sent forthwith to the court below. The petition
must be typewritten. It need not be served upon opposite counsel.
It shall be signed by counsel, and must particularly set forth the
grounds thereof, showing either that some question decisive of the
case and duly submitted by counsel has been overlooked by the court,
or that the decision is in conflict with an express statute or controlling
decision to which the attention of the court was not called, either in
the brief or oral argument, or which has been overlooked by the court;
and the question, statute, or decision so overlooked must be distinctly
and particularly set forth in the petition. The petition shall contain
no argument or brief. This rule must be strictly complied with by
counsel. Where a rehearing is granted, it will stand for argument at
the next term, unless otherwise ordered by the court, and will take
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precedence on the calendar of all cases except motions and eriminal
business. When a decision is made after reargument, no new petition
for rehearing will be received.

RULE 19.

Opintons.] Written opinions will be filed in all cases decided, but
not upon motions, collateral questions, or mere points of practice, ex-
cept when deemed exceptionally important.

RULE 20.

Tazxation of costs.] In all cases originating in this court the costs
and disbursements will be taxed by the clerk of this court. In other
cases the costs and disbursements of both courts (except the fees of
the clerk of this court, which shall be taxed by him without notice)
shall be taxed in the district court after the remittitur is there filed, and
the amount as taxed shall be inserted in the judgment of the court be-
low. In civil cases the remittitur will not be transmitted until the
fees of the clerk of this court shall first have been paid. In all cases
where parties are dissatisfied with any bill of costs as taxed by the
clerk of this court, costs will be informally retaxed at any time on appli-
cation.

RULE 21.

Ezecution for costs.] Executions signed by the clerk, sealed with
the seal of this court, attested as of the day when the same was issued,
may issue out of this court to enforce judgment for any costs made
and entered in cases which originate in this court. Such executions
may issue and be directed to the marshal, and may be enforced in any
county in the state in which a transcript for such judgment for costs
is filed and docketed.

RULE 22.

Process. When returnable.] All writs and process issued from and
out of this court shall be signed by the clerk, sealed with the seal of
the court, and attested of the day when the same issues. When no
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necessity appears for an earlier return to be made, except when other-
wise ordered, all process shall be made returnable on the first day of
the term next succeeding its issue. In the absence of an order other-
wise fixing the time it shall be deemed returnable on the first day of
the term next succeeding its issue.

RULE 23.

Correction of records on appeal.] In a proper case on application
after notice to counsel, a record may be returned to the district court,
when that court, or either party, desires it corrected. Such application
must be made on or before the first day of the term, and, in any event,
without delay after discovering the defect or omission,

RULE 24.

Papers to be transmitted. Clerk’s certificate appended.] When an
appeal is taken (except in cases where by order of the district court
copies are transmitted in lieu of original papers) the clerk shall trans-
mit the original judgment roll, or, in case of an order, the original
order and original papers used by each party on the application for
the order, as required by § 7206, Rev. Codes 1905 [Comp. Laws 1913,
§ 7822], with his certificate attached thereto as herein provided. In
framing appealable orders the attention of trial courts and of counsel
is directed to § 7325, Rev. Codes 1905 [Comp. Laws 1913, § 7944].

RULE 25.

Record to be transmitted on appeals.] (A) From orders:

On appeal from an order the record transmitted must contain the
order appealed from and all original papers used by each party on the
application for such order (or copies thereof as provided in § 7206,
Rev. Codes 1905 [Comp. Laws 1913, § 7822]). When any portion
of the record is embraced in the stenographer’s minutes, the original
transcript or a copy thereof, certified as correct by the trial judge, shall
be filed and transmitted. All papers and evidence upon which the order
is based must be designated in the order as provided by § 7325, Rev.
Codes 1905 [Comp. Laws 1913, § 7944].
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(B) From judgments:

On appeal from a judgment the record must contain the judgment
roll as defined in § 7081, Rev. Codes 1905 [Comp. Laws 1913, § 7688],
and such other orders or papers as have been by the order of court in-
corporated into and made a part of it, including such order. And in
making up such judgment roll the papers constituting the same shall,
when practicable, be securely attached together in chronological order.

In all cases the record transmitted must contain the certificate of ~
the clerk, authenticating it, as required in these rules.

Whenever copies of any papers included in the judgment roll are
transmitted to this court on appeal in lieu of the original, such copies
must be plainly typewritten, double spaced, on good paper, and the
pages thereof must be consecutively numbered.

RULE 26.

Respondent may require return to be transmitted or have appeal
dismissed.] An appeal is deemed perfected, in civil cases, upon both
the service and filing of a notice of appeal with undertaking on appeal,
and in criminal cases upon ‘the service and filing of a notice of appeal.
The appellant shall cause the proper return to be made and filed with
the clerk of the supreme court within sixty days after the appeal is so
perfected, unless he shall, upon showing for cause made, upon five
days’ notice to respondent, procure from the trial court an order that
the record shall remain in the district court for such time as shall
be necessary to enable the appellant to properly prepare and have the
same certified, which order shall definitely specify such extension of
time. If after the expiration of said sixty day period for transmission
of the record, or upon the expimition of the time as extended by the
trial judge, the return on appeal has not been filed with the clerk of
this court, the respondent may, by notice in writing, require such return
to be filed within twenty days after the service of such notice; and if
the return is not filed in pursuance of such notice the appellant shall
be deemed to have abandoned the appeal, and, on an affidavit proving
when the appeal was perfected, accompanied with a copy of the original
notice of appeal, and that no extension of time has been granted by the
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trial judge, and that the case is not within the exceptions mentioned
in rules 30 and 31, and proof of the service of such notice to transmit
the record, and a certificate of the clerk of this court that no return
has been filed, the respondent may on eight days’ notice in writing to
the appellant, apply to any judge of this court for an order dismissing
the appeal for want of prosecution with costs, which if so dismissed
will authorize the court below to thereupon proceed as though there had
been no appeal ; provided, however, that this rule shall have no appli-
cation to cases where the respondent has elected to himself cause the
reeord to be transmitted to the supreme court as regulated by the
proviso contained in § 7206, Rev. Codes 1905 [Comp. Laws 1913, §
18221, .

When respondent has served the eight days’ notice in writing of his
application for an order of dismissal for want of prosecution, no order
of the district court, or judge, thereafter made granting an extension
of time to appellant to file said return in this court, will be recognized
by this court without the consent of the respondents.

RULE 27.

Statement. Size and requirements.] The statement of the case
and copies thereof to be filed shall be carefully typewritten, clearly
legible, and on plain white or yellow paper (yellow preferred) of not
less than 10 pounds per ream of folio in weight, having a finish that
will permit legible alterations and annotations with pen and ink. The
paper page shall be 84 by 11 inches in size, and consecutively numbered,
and with all lines numbered on the left-hand margin of the page. The
typewritten page shall contain not more than 30 nor less than 25 lines,
made with black ribbon or carbon, and there shall be a margin on the
inner edge of not less than 1} inches. It shall be bound on the side
and have flexible covers, and shall have a complete index showing where
any exhibit may be found and where the beginning of the direct, cross,
redirect, and recross examination of each witness may be found. - Illegi-
ble statements or those not complying with this rule may be stricken
from the files of this court.
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RULE 28.

Settlement of statement of the case.] (A) General provisions.

The statement of the case in all civil actions and proceedings must
be prepared and settled in conformity with chapter 131, Laws of 1913
[Comp. Laws 1913, §§ 7653, 7655, 7654, 7656, 7662, 7664, 7666,
7945, 7843, 7689, 7621, 7677, 7690, 7820, 7847, 7848]. In case of
the death or removal of the district judge his successor, if not disquali-
fied, shall, in all cases, civil and eriminal, settle and sign the statement
of the case, but during a vacancy in such office the statement may be
settled by'a judge of an adjoining district. In the absence of the trial
judge from the state the judge of any adjoining district may, upon
written request of such judge, settle the statement and enlarge the time
for so doing. If the judge authorized to settle a statement of the case
shall refuse to allow an exception in accordance with the facts, in any
case, civil or criminal, the party desiring the statement settled, or the
exception included, may apply by petition to the supreme court to prove
the same, in accordance with the provisions of § 7060, or § 10075, Rev.
Codes of 1905 [Comp. Laws 1913, § 7657 or § 10912], according as
the case be civil or criminal.

(B) Statement in civil cases. Contents.

It shall not be necessary in civil cases to reduce testimony to narra-
tive form, but instead the transcript of the evidence, after the same
has been duly certified by the official court reporter taking and trans-
scribing the same, as a true and correct transcript of the original short-
hand notes of testimony taken by him on the trial, shall be served by
the party desiring its settlement upon the opposing party, who shall,
within the statutory time, serve any amendments desired, and there-
after the trial judge shall, after making the transcript conform to the
facts, settle and certify the same as correct.

(C) Statement in criminal cases.

In criminal cases the statement of the case must still be settled as
required by §§ 10074 to 10078, inclusive, Rev. Codes of 1905 [Comp.
Laws, §§ 10911 to 10915].

RULE 29.

Preparation of judgment roll. Jury cases.—Civil actions.] To
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prepare the record in a case for presentation to the trial court on
motion for a new trial, or to the supreme court on appeal, where a
statement of the case is necessary, in any civil action, the moving party
shall proceed as follows: Within thirty days after the notice of the
entry of judgment or the order to be reviewed, or within such further
time as the court shall allow, he must procure a transcript of the evi-
dence and proceedings had on trial, including objections taken, and
furnish a copy thereof to the adverse party with a notice that at a
place named and time not less than fifteen nor more than thirty days
from the date of service of such notice (and copy of transcript served
therewith), he will present the same to the judge for certification, as a
correct transcript of the evidence and of all proceedings had and made
matter of record by the official stenographer, and that he will then and
there ask the judge for a certificate identifying the exhibits and depo-
sitions in the case.

If the adverse party questions the correctness of the transcript he
shall, five days before the date set for the certification of the record,
or within such further time as the court may allow, serve upon the party
serving the transcript a notice of the particulars in which he claims
it is inaccurate, with any proposed amendments thereto, and such notice
shall be presented to the judge with the original notice and transcript.
The judge shall make such corrections as shall make the same conform
to the facts, and shall then attach thereto his certificate that it is a cor-
rect transcript of the proceedings, which certificate shall also clearly
identify all exhibits and depositions in the case. Where the sten-
ographer’s transcript does not include written documents, motiohs,
orders, or proceedings had during the trial, and deemed by either party
to be material to the questions to be reviewed on appeal, such party
shall, if he be the moving party, serve with the transcript a copy of the
same, or such portions thereof as he shall deem material. An event,
writing, or document not shown in the transcript may be brought into
the statement by either party by affidavit, served as a proposed amend-
ment to the transeript, or by written stipulation, whereupon the trial
judge shall consider the same in settling the statement, and shall either
include such matter therein, or reject and refuse to settle the same as
a part of the statement, according to the facts. ’
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The judgment roll on appeal shall consist of the application and
notice of motion for new trial when made, the notice of appeal and
undertaking thereon (and any stay bond or copy thereof), together
with a concise statement of the errors of law complained of, and a
specification of the insufficiency of the evidence if claimed (§ 4, of
chap. 181, Laws of 1913 [Comp. Laws 1913, § 7656]) ; the pleadings,
including summons and proof of service thereof; the findings of fact,
conclusions of law, and order for judgment; the verdict, general or
special, or findings of the jury; instructions of the court, where the
instructions are challenged, including all instructions requested and
refused and exceptions thereto; any motion made for judgment not-
withstanding the verdict, or for new trial; the order of the court
granting or denying a new trial, together with its memorandum opinion
(§ 8 of chap. 131, Laws 1913 [Comp. Laws 1913, § 7945]); and the
judgment if entered. In case a review is asked of any intermediate
order involving the merits and necessarily affecting the judgment,
it shall be included in the judgment roll. Where an application for
a new trial is made upon a statement of the case, or when a statement
is necessary on appeal, the judgment roll shall also contain the state-
ment, and any affidavits used upon such motion, together with the
court’s order thereon. Where a review is sought of an order enlarging
or denying time in which to do any act preparatory to appeal, the
judgment roll shall contain the application therefor and all affidavits
used and the order made thereon, which order shall recite the papers
and proceedings upon which it is based.

The provisions of this rule shall also apply to mandamus and other
special proceedings so far as applicable.

RULE 30.

Preparation of judgment roll in criminal cases.] The judgment
roll on appeal in criminal cases shall consist of the original notice of
appeal with proof of service, and a copy of the information or indict-
ment, and of any demurrer or motion filed, and of the clerk’s minutes
of the trial, including his minutes of the plea entered, and the court’s
rulings on any demurrer or motions; a copy of the verdict and clerk’s
minutes thereof {see § 10106, Rev. Codes 1905 [Comp. Laws 1913,
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§ 10942]); and all instructions to the jury, given, requested, and re-
fused, and exceptions taken or filed ; and if oral instructions were given,
a certified transcript thereof, with all exceptions thereto taken and
filed and a copy of all papers filed in the action; and any papers used
on motion for a new trial or in arrest of judgment, and order made
thereon. Where a statement of the case is settled, it, together with
the order settling it, shall also be incorporated into the judgment roll.
The judgment roll must be authenticated by the clerk of the district
court, as required by § 10147, Rev. Codes 1905 [Comp. Laws 1913
§ 11002]. While the statute does not require the clerk of the district
court to submit the judgment roll as certified by the clerk to the trial
judge for inspection before its transmission to this court, nevertheless
it should be done, where possible, to avoid the possibility of errors or
omissions therein.

RULE 31.

Preparation of judgment roll in cases triable de novo.] In all ac-
tions tried under the provisions of § 7229, Rev. Codes 1905 [Comp.
Laws 1913, § 7846] the proceedings to procure a settlement of the state-
ment of the case shall be taken as in other civil actions as provided
these rules, and as required by chap. 131, Laws of 1913 [Comp. Laws
1913, § 7655.1 In all cases where a trial de novo of all issues s desired,
the appellant must specify in his statement of the case that he desires a
review of the entire case in the supreme court, and the judge’s certifi-
cate settling the statement must state that such statement contains all
the evidence and proceedings had on the trial. But if the appellant
desires a review of only particular facts, the specification must state the
particular facts of which a review s desired, in which event the speci-
fications may be in the following form: ‘“Appellant specifies the fol-
lowing questions of fact which he desires the supreme court to review,
to wit: (One ... Two ... Three ... ete.,—stating each fact to
be reviewed separately and concisely). When such particular view is
specified, the statement shall contain only such evidence as relates
to the questions of fact to be reviewed. The specification demanding
a review of the entire case or of certain specified facts must be sncorpo-
rated in and settled as a part of the statement of the case. This s
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imperative under § 7229 Rev.Codes 1905 [Comp. Laws 1913, § 7846],
not amended by chap. 131, Laws of 1913,

RULE 32.

Abstracts not required. Typewritten statements filed in lieu there-
of.] Abstracts are no longer required either in civil or criminal cases,
but instead the original judgment roll (in criminal cases a certified
copy thereof), including the original statement of the case as settled
by the trial judge, together with two duplicate first impression or carbon
copies of said statement, shall be filed with the clerk of this court in
lieu of abstracts formerly required. See chap. 131, Laws of 1913
[Comp. Laws 1913, §§ 7653, 7655, 7654, 7656, 7662, 7664, 7666,
7945, 7843, 7689, 7621, T677, 7690, 7820, 7847, 7848].

RULE 33.

Briefs on appeal. When printed.] In all civil cases in which the
amount in controversy, exclusive of costs, does not exceed $300, and
in all criminal cases wherein the defendant shall have been adjudged to
be in indigent circumstances and unable to employ counsel on trial,
typewritten briefs may be filed in this court on appeal. In all other
cases, civil and criminal, briefs shall be printed and must conform to
the requirements prescribed in rule 34.

RULE 34.

Printed briefs. Arrangement and contents, in jury trial.] The
brief of the appellant shall contain in the front thereof that portion of
the pleadings of both parties necessary to an understanding of the
nature of the case and the issues. The appellant shall then print his
specifications of errors of law and fact, and state whether the appeal
"is from an order denying or granting a new trial, and, if so, whether
the specifications were served with the notice of appeal. Then shall
follow a concise statement of the facts of the case, presenting succinctly
the questions involved and the manner in which they are raised, to be
followed with the findings and conclusions and order for judgment,
verdict, and, if entered and material, the judgment. Where the suffici-
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ency of the evidence to sustain the findings or verdict is challenged,
the brief shall contain such portion of the record as will enable the
court to clearly understand the state of the record on that question.
Where a consideration of the findings, conclusions, and order for judg-
ment is unnecessary to a decision of the error assigned, the brief shall
so state, and the same need not be printed. Where rulings on testi-
mony constitute the errors complained of, sufficient explanatory facts
or evidence shall be recited. Errors may be assigned by groups where
the same argument applies to them as classified; otherwise the error
should be assigned in connection with the argument thereof made in the
brief. The brief shall contain at the front thereof so much of the plead-
ings as shall be necessary to a general understanding of all issues pre-
gented for determination. Appellant must recite in his brief so much
of the evidence or the record as contained in the original judgment
roll as will fully illustrate the points made in his brief, and upon which
he urges a modification or reversal of the judgment appealed from;
and the brief of the respondent shall contain a summary of the evidence
constituting his defense, or explanatory of any points raised by appel-
lant’s brief. In citing cases the name of the case and the report shall
be given, the same to constitute a separate line, properly indented.
All cases cited from this court when published, should be cited by refer-
ence to the official state reports. Reference in the briefs to testimony
may refer by page to the statement of the case. Each assignment of
error in the brief must refer to the specification of errors served, and
upon which it is predicated. The brief of the respondent shall corres-
pond to that of the appellant, except that no assignment of errors is
required, and no statement of facts need be made except as the facts
presented in the brief of the appellant are controverted, when the
facts as controverted shall be stated. In answering the appellant’s
points, respondent shall discuss them in the same order adopted by the
appellant. Assignments of error not within the scope of the specifica-
tion of errors served will not be considered, nor will questions of law
or of fact not raised by the specifications and discussed in the briefs.

RULE 35.
Printed briefs. Arrangement and contents, in trials de novo.] In
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appeals in actions triable de movo the appellant shall specify, at the
front of the brief, as he is required to specify in his statement of the
case, a demand for a review of the entire case, or the part particularly
specified to be reviewed. Such portion of the testimony as shall be
necessary to illustrate the point shall be printed, and appellant shall
designate those findings claimed to be unsupported by the evidence,
and concisely state the facts claimed to be established by the evidence,
and quote such parts of the evidence as tend to sustain his contention.
Where the evidence is conflicting he may argue the facts in connection
with his contention as to what facts are or should be found. Where
particular questions of fact are specified for review, the same will be
tried in connection with the evidence bearing thereon, and other matters
not at issue or not within the specifications will be deemed properly
decided by the trial court, as provided in § 7229, Rev. Codes 1905
[Comp. Laws 1913 § 7846]. The testimony may be printed in the
brief in narrative form when desired, and when so printed by appel-
lant such narrative will be taken as true except when challenged.

RULE 36.

Printed briefs. Arrangement and contents, in briefs on appeal from
orders and in special proceedings.] Where the appeal is from an order
sustaining or. overruling a demurrer, the brief of appellant shall con-
tain the pleading demurred to, or the record searched by the demurrer,
together with the demurrer and the order appealed from. Memoran-
dum opinion, when filed, shall then be printed, to be followed by the
argument and citation of authorities.

The respondent’s brief may briefly summarize the point to be decided.

This arrangement of the brief shall also be followed, as far as prac-
ticable, in appeals upon all matters of law only, including orders grant-
ing motions for judgment upon the pleadings, and appeals in manda-
mus and other special proceedings.

RULE 37.

Size of printed briefs and type to be used.] When printed briefs
are required, nine shall be filed. All briefs shall be printed upon white,
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unglazed book paper, of reasonable thickness, in size 10} inches long
by 6% inches wide, and paged and folioed from the commencement to
the end. The printed page shall be 7 inches long by 3} inches wide,
with an outer margin of 14 inches upon which shall appear the folio
numbers. The finished book shall be trimmed to 10} inches in length
and 6% inches in width., Small pica solid is the smallest letter and most
compact form of composition allowed. On the cover shall appear the
title of the cause, the court and county in which and the name of the
judge before whom it was tried, and the names of counsel and their
addresses. The covers shall be of light color to plainly show filing
marks. No charge for printing briefs shall be allowed as a disburse-
ment unless the requirements of this rule have been substantially com-
plied with. Where parties are awarded costs and disbursements they
may tax for briefs printed in compliance with the rules of this court the
sum actually paid, not to exceed, however 75 cents per page of printed
matter.

RULE 38.

Indering briefs and statements:] At the front of the brief there
shall be an index of contents, with reference to assignments of error
and argument; and where pleadings and exhibits are copied in the
brief, the page where the same appear.

There shall be prefixed to the original statement of the case as settled,
and to the two copies thereof to be transmitted on appeal, a detailed
and carefully prepared index, with reference to the page or folio where
each exhibit and the direct, cross, redirect and re-cross examination
of each witness may be found; each exhibit shall therein be designated
by number and also by name; as for instance, if the same be a warranty
deed, it shall be so described.

Where the statement or brief is of less than ten pages no index is
required.

RULE 39.

Typewritten briefs.] Tnm cases where typewritten briefs are allowed,
they shall conform to the requirements of the rule of this court govern-
ing the preparation of statements of the case, under rule 27. Seven
copies shall be filed.
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RULE 40.

Application for writ of habeas corpus.] When upon application for
a writ of habeas corpus it is apparent that no necessity exists for its
immediate issuance, and a district court or judge thereof has enter-
tained an application for the writ, and, upon hearing, quashed it, this
court will require all the papers, including the application and support-
ing affidavits and any return and supporting affidavits, and the order of
such lower court, to accompany the application made to this court.
But in emergency cases the above requirement may be dispensed with.

RULE 41.

When state 1s a party. Attorney general served.] In all appeal
cases in which the state is respondent, and in which the attorney general
is required by law to represent the state, the notice of appeal and briefs
shall be served upon the attorney general, and in criminal cases or
where a county is a party, the notice of appeal and briefs shall also be
served upon the state’s attorney of the proper county.

RULE 42.

Attorney’s certificate of clerkship.] Tt shall be the duty of attorneys
in this state with whom law students shall commence a course of study,
to file a certificate in the office of the clerk of the supreme court, which
certificate shall in each case state the date of beginning of the period of
clerkship, and such period shall be deemed to commence at the time
of such filing and shall be computed by the calendar year.

RULE 43.

Attorneys. Admission to practice.] Applications for admission to
the bar of this state, when made upon a certificate issued by a court of
any other state, may be made at any regular or special term of this
court. Such application shall be upon written motion made by a
member of the bar of this court and filed with the clerk; and with such
motion shall be filed the applicant’s certificate of admission to practice
in the foreign state and his affidavit, whicb shall disclose the place or
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places where he has practised law in such foreign state or states, the
length of time he has practised and shall show that he has been actively
and continuously engaged in the practice of law at the places designated
in the foreign state or states for a period of more than three years in
the aggregate. He shall also give the name and postoftice address of one
or more of the district or circuit judges who have presided during said
time in the court before which he has practised, and, where possible,
present the certificate of such judge showing the above facts in sup-
port of his application. The affidavit of the applicant shall also disclose
whether any proceedings in disbarment or suspension of his license to
practice are pending against him, or were pending at the time of his
removal from the foreign jurisdiction, and that he is still an attorney
at law in good standing in such foreign state.

The applicant must also furnish the affidavits of at least two prac-
tising attorneys of said state who were fellow practitioners with the ap-
plicant in the foreign court, stating that the applicant is of good moral
character and a proper person to be licensed to practice law.

Upon the hearing of the motion for admission the court may orally
examine the applicant as to his qualifications and his right to admis-
sion to the bar of this state.

Provided, however, that any member of the bar of another state,
actually engaged in a cause or matter pending in this court, may appear
in or conduct said cause or matter while retaining his residence in an-
other state.

Persons intending to apply for admission by examination to practice
may be examined by the board of examiners, in the instances and as
provided by law. Information upon this subject will be furnished by
the clerk of this court upon request.

RULE 44.

Disbarment.] All petitions for disbarment, presenting facts sworn
to upon positive knowledge, or upon information and belief and cor-
robated by facts proven, and upon charges made in apparent good faith,
or where the court in its discretion deems it necessary that such action
be taken, may be referred to the proper committee of the state bar
association with instructions to fully investigate, as provided by chap.
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11, Laws of 1913 [Comp. Laws 1913, §§ 808-813] and to make a re-
port of the facts or evidence taken and the conclusions of the com-
mittee. If therefrom it shall appear that reasonable grounds exist
for further investigation or for the prosecution of charges of di:-
barment, the same will be ordered, and said committee or other per:on
appointed by this court will be directed to prepare and file formal
written accusations and prosecute the matter to final determination, the
expenses thereof to be paid by the state, as provided by law.

Disbarment proceedings may also be instituted and prosecuted as
otherwise provided by law.

RULE 45.

Cases may be dismissed for failure to comply with rules.] A failure
to comply with any of the requirements contained in these rules within
the times or in the manner therein provided will, in the discretion of
the court, be cause for dismissal of the appeal, or affirmance of the
judgment, as the case may demand.

ORDER ADOPTING RULES.

Ordered, That the above and foregoing Rules of Practice (being
forty-five in number) be and the same are hereby adopted as the “Rules
of Practice of the Supreme Court of North Dakota.” TUntil abrogated
or modified, said rules shall govern the practice of this court and shall
be supplemental to other provisions of law regulating the practice. The
clerk of this court is directed to spread these rules upon the minutes of
this court, and also to cause the same to be published in pamphlet form,
for at least thirty days prior to April 1, 1914.

Ordered, Further, that these rules shall take effect and be in force
from and after April 1, 1914.
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CLERK’S CERTIFICATE.

STPREME COURT, lss.
State of North Dakota. §

I, R. D. Hoskins, Clerk of the Supreme Court of North Dakota, do
hereby certify that the above and foregoing Rules of Practice of the Su-
preme Court of North Dakota are true and correct copies of such rules
as adopted by the court at a regular session thereof, held at the Capitol,
Feb. 16, 1914

Witness my hand and the seal of said Court this 16th day of Feb.
1914,
R. D. HOSKINS,
Clerk.
(Seal)
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CASES

ARGUED AND DETERMINED
IN THE

SUPREME COURT

OF

NORTH DAKOTA

COUNTY OF FOSTER v. P. E. MORRIS et al.
(149 N. W. 561.)

Courthouse site —bond of suretyship — county — purchasing site without
notice to bondsmen — opportunity to perform conditions must be given
=—sureties discharged from liability.

These nine defendants, with eighteen other persons, in 1909 executed to
plaintiff county a bond in the sum of $3,000 in the matter of a courthouse
site, should bonds for the erection of a mew courthouse be voted, which was
done. A new site was required. Construction of the bond is the sole question.
County urges that the bond was in effect a subscription of money to be
applied to reimburse it for the expense of such new site. Defendants assert
that by the bond they merely became sureties that upon selection of a site
by the county board they would furnish and deliver to the county, free of
expense, on demand, the site so chosen; that they have never been called upon
to furnish title to such site, but that the county purchased it, making it
impossible for them to do so, and thereby discharged them from liability.
Held, that the bond is one of suretyship, and not a subsecription. That as
the county purchased the site from many different owners holding portions
thereof, and this without notice to or demand upon the sureties to perform
by furnishing plaintiff with title, and not affording the sureties an oppor-

290 N. D—1.
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tunity to perform their contract of suretyship, these sureties are discharged.
Judgment entered against them ordered vacated and the action dismissed.

Opinion filed November 6, 1914.

Appeal from the District Court of Foster County, Coffey, J.

Reversed, with direction to dismiss.

T. F. McCue, for appellants.

The defendants are simply sureties on the bond in question, and
their liability is controlled by the bond, and cannot be extended by
implication. They are entitled to stand upon the strict terms of this
agreement. Rev. Codes 1905, § 6101 ; Novak v. Pitlick, 120 Iowa, 286,
98 Am. St. Rep. 360, 94 N. W. 916; Walsh v. Bailie, 10 Johns. 180;
Gahn v. Niemcewicz, 11 Wend. 312; Bean v. Parker, 17 Mass. 594;
Zinns Mfg. Co. v. Mendelson, 89 Wis. 133, 61 N. W. 302.

To bind the sureties, it is of the very essence of the contract that there
be a valid obligation of the principal. Evans v. Keeland, 9 Ala. 46;
Sacrameunto v. Dunlap, 14 Cal. 421; Ferry v. Burchard, 21 Conn. 597 ;
Russell v. Annable, 109 Mass. 72, 12 Am. Rep. 665.

The county commissioners were bound to keep themselves within the
strict provisions of the bond. Failing to do so relieves the sureties.
Patrick v. Barker, 35 Iowa, 451.

When the citizens of Carrington furnished and delivered the court-
house site free of encumbrance, and conveyed it by a good title, they
had performed every obligation resting upon them. Their undertak-
ing is really a subscription for real estate. Union Stopper Co. v. Mec-
Gara, 66 W. Va, 403, 66 S. E. 698.

Plaintiff was required to prove a breach of the undertaking, even
though it was not pleaded. Morgan v. Menzies, 60 Cal. 341; Salis-
bury v. Shirley, 53 Cal. 461; Fisher v. Pearson, 48 Cal. 472; Horner
v. Harrison, 37 Iowa, 378; 4 Enc. Pl & Pr. 937, and cases cited.

All conditions precedent should have been complied with. Wrought
Iron Bridge Co. v. Greene, 53 Iowa, 562, 5 N. W. 770; First M. E.
Church v. Sweny, 85 Iowa, 627, 52 N. W. 546; Keys Bros. v. Weaver,
95 Iowa, 13, 63 N. W. 357; Patrick v. Barker, 35 Iowa, 451; La-
fayette County Monument Corp. v. Ryland, 80 Wis. 29, 49 N. W. 157;
Sickles v. Anderson, 63 Mich. 421, 30 N. W. 78; Sult v. Warren
School Twp. 8 Ind. App. 655, 36 N. E. 291.
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The burden was upon the plaintiff to prove this. Paddock v. Bartlett,
68 Towa, 16, 25 N. W. 906 ; Waters v. Union Trust Co. 129 Mich. 640,
89 N. W. 687; Bohn Mfg. Co. v. Lewis, 45 Minn. 164, 47 N. W. 652.

The sureties should have notice and opportunity to have their prin-
cipals perform their obligation. Stanford v. McGill, 6 N. D. 563, 38
L.R.A. 760, 72 N. W. 938; Davidson v. Overhulser, 3 G. Greene, 196;
Markley v. Rhodes, 59 Towa, 57, 12 N. W. 775.

The bond was without consideration because of failure of the county
to meet and carry out its conditions. Sutton v. Rann, 149 Mich. 35,
112 N. W. 722; Dumont v. United States, 98 U. S. 142, 25 L. ed.
65; United States v. Allsbury (United States v. Burbank) 4 Wall.
186, 18 L. ed. 321.

The bond was against public policy. Edwards v. Goldsboro, 141
N. C. 60, 4 L.R.A.(N.S.) 589, 53 S. E. 652, 8 Ann. Cas. 479.

The plaintiff, by using the site, prevented the citizens of Carring-
ton from performing their contract, and thereby destroyed the right
of subrogation. This released the sureties. Crim v. Fleming, 101
Ind. 154; Hereford v. Chase, 1 Rob. (La.) 212; Bangs v. Strong,
7 Hill, 250, 42 Am. Dec. 64.

C. B. Craven, for respondent.

The bond here in question is not a contract of suretyship. There
was no obligation on the part of the citizens of Carrington, and there-
fore there was no principal. A suretyship contract presumes a prin-
cipal whose payment or performance of some act the contract of the
sureties guarantees. 23 Cyc. 14, notes 1-3; American Bonding Co.
v. Pueblo Invest. Co. 9 L.R.A.(N.S.) 557, 80 C. C. A. 97, 150 Fed.
17, 10 Ann. Cas. 357.

There must be a primary obligation. Thornburg v. Allman, 8 Ind.
App. 531, 35 N. E. 1110; 32 Cye. 23.

A court should so construe a contract as to render it effective and
legal, rather than to destroy it, in the absence of fraud. 9 Cyc. 586,
and cases cited in notes, 34 and 36; 7 Am. & Eng. Enc. Law, 1041;
Neal v. Shinn, 49 Ark. 227, 4 S. W. 771; Dishon v. Smith, 10 Iowa,
212 ; Hawes v. Miller, 56 Iowa, 395, 9 N. W. 307; Atty. Gen. v. Lake
County, 33 Mich. 289; Thompson v. Mercer County, 40 Ill. 379;
Callam v. Saginaw, 50 Mich. 7, 14 N. W. 677.

A contract must be construed according to the intention of the par-
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ties; and this intention is determined not only from the writing itself,
but from a full consideration of all of the facts and circumstances
surrounding the parties and the transaction. 9 Cyc. 500, cases cited
in notes 51 and 52; 9 Cyec. 577, cases cited in note 93; 9 Cyec. 588,
cases cited in note 45.

Goss, J. This is a suit on a bond which is set forth in full.
Undertaking.

Know all men by these presents, that we (here follow the names
of twenty-seven persons, among them the eight defendants) are held
and firmly bound unto the county of Foster in the penal sum of
$3,000 lawful money of the United States, to be paid to the said
county of Foster; for which payment, well and truly to be made, we
hereby jointly and severally bind ourselves, our and each of our heirs,
executors, and administrators, jointly and severally, by these presents.

The condition of the above obligation is such that whereas the board
of county commissioners in and for the county of Foster and state
of North Dakota has called an election for the purpose of voting upon
the question of said county issuing its bonds for the purpose of erect-
ing a public building to be used for a courthouse and jail; and whereas
said election will be held on the 29th day of June, a. ». 1909; and
whereas, if the bond issue upon said election prevails and carries, the
said county of Foster will erect such public building aforesaid; and
whereas the citizens of Carrington propose in the event that public
building is erected to furnish and deliver to said county of Foster
a suitable site for such public building, the same to be selected by the
said board of county commissioners, provided, however, that said site
shall not exceed in value the sum of $3,000 and provided, further, that
the said board of county commissioners may, in their judgment, decide
that a new location for such public building other than the one now
used for the old courthouse building be used;

Now therefore, if the said bond issue carries at this coming election
aforesaid, and the said county of Foster proceeds to erect the public
building aforesaid, and for that purpose decides to choose a new site
as aforesaid, then this obligation shall be in full force and effect and
binding upon the signers hereto; otherwise this obligation is to be void.
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Provided always that the liability under this obligation shall not
exceed in any event the sum of $3,000.

In witness whereof, we have hereunto set our hands and seals this
day of June, A. ». 1909.

This bond was signed and acknowledged by the twenty-seven named
in the body of the instrument. The plaintiff seeks to recover on the
bond as for money due and unpaid. The court found “that the plain-
tiff has fulfilled each and every of the conditions by it to be performed
under and by virtue of the terms of said undertaking, and by reason
thereof the said defendants have become indebted to the county of
Foster. . . . That there is now due and owing from the defend-
ants to the county, under the terms of said undertaking and obligation,
the sum of $884 and interest.” The specifications of error taken to
these findings are ‘“that there is no evidence that any breach ever
occurred in the contract or bond sued upon. That there is no evidence
that demand of performance on the part of the defendants or their
principal was ever made, or that an opportunity was given to them to
perform their contract. That the evidence shows that the plaintiff
through its county commissioners, before the definite selection of the
site for the buildings was made, obtained optional contracts for the
site, and thereby made it impossible for these defendants or their prin-
cipal to comply with the conditions of the bond sued upon.” The
evidence consists wholly of a written stipulation of fact, carefully pre-
pared and signed by the attorneys for both parties. Therefrom it ap-
pears beyond question that the specification of error states the fact in
its recitation that the defendants or obligors on the undertaking were
never called upon or requested to procure title in the county to any
site, and thus furnish to the county a site chosen as suitable by its
board of commissioners. Instead, the board chose a site consisting of
various contiguous tracts owned by six different owners exclusive of
the city of Carrington, which city held title to or an easement in the
streets segregating the site as entirety as selected. The county by its
commissioners thus secured title to the site by conveyances from six
different owners, and then vacated intervening streets and alleys, pro-
curing a satisfactory site. In so doing it paid $3,475 for the different



] 29 NORTH DAKOTA REPORTS

tracts, some of which contained improvements which the county sold,
reducing the net cost of the tracts $530, or to $2,945. It seems that
eighteen of the signers of this undertaking contributed $110 each to
the county. These nine defendants refused to pay, and this suit was
brought. The above outlines the case.

The county in its brief summarizes its contention to be: “The
interpretation of this contract is the vital point in this action; . . .
and that such contract or bond is not to be construed as a contract
guarantying the performance of certain acts of citizens of Carrington,
but ts a contract for the payment of the value of a new site, to be select-
ed by the county commissioners of the county of Foster, in the event of
the carrying of the bonding election; . . . and that no other con-
struction of this contract could give it validity at its inception.” Appel-
lants construe the undertaking as one wherein the signers became sure-
ties that the citizens of Carrington (the bond issue carrying, and selec-
tion having been made by the board of a suitable site) would furnish
and deliver, free of charge, such site to the county, providing it did
not exceed in cost more than $3,000. Both sides concede the question
to be but one of the interpretation of this instrument. The county
claims it to be a subscription of moneys in the sum of $3,000 to be
applied on the expense of purchase of a site. Defendants insist that
it should be construed as a contract of suretyship, wherein a site is to
be furnished after its selection and upon demand, in default of which
defendants would be responsible in the penal sum of the cost thereof,
not to exceed $3,000.

The county contends that the portion of the instrument wherein a
recitation is had of the election having been called to vote on the bond-
ing question, and the necessity for building of a courthouse in case
it would carry, and “whereas the citizens of Carrington propose in the
event that if such public building is erected to furnish and deliver to
said county of Foster a suitable site for such public building, the same
to be selected by the said board of county commissioners, providing,
however, that said site should not exceed in value of $3,000”—are
merely preliminary recitations, and are not a part of the conditions
of the bond. Or in other words, the county contends that these signers
have bound themselves to make payment in the event of the bonds’
carrying. Under its contention, the moment the canvass of the votes
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cast disclosed that the bonding proposition had carried, a liability
arose, not that the citizens of Carrington would furnish a suitable
and approved site, but that the signers would contribute to the extent
of $3,000 toward the cost of such a site as the commissioners should
select and purchase.

The construction given this undertaking by the appellants is cor-
rect beyond question. Suppose that the citizens of Carrington other
than the signers of the undertaking had furnished and delivered this
site to the county, and it had been accepted and built upon, could these
defendants be held liable on the bond as for a money subscription ¢
Unquestionably not, unless it is also held that this is a subscription
of moneys not limited in use to reimburse for the expense of the county
in procuring a new site. And to so construe it as a $3,000 contribu-
tion ignores the purpose as well as the penal nature of the obligation.
It cannot be contended that the instrument does not purport to reim-
burse for the expense of or else provide for a site free of expense to
the county. Such being the case, the other recitations specified in
the bond itself as conditions must be considered, and, being consid-
ered, must be regarded as conditions, instead of mere surplusage. If
the recitations as to purpose and application of the fund be thus condi-
tions of the bond, why not the portion providing that defendants may
on demand exonerate themselves by furnishing not money, but, instead,
the chosen site, and thus relieve themselves from any necessity of pro-
viding the county with a purchasing fund for it to apply in buying a
site. The contract is one of suretyship in form, in which the signers
obligated themselves that a suitable site would be furnished the county
by them after the board had selected said site, leaving the location of
it to be determined by the body having the power of choice. It is un-
disputed that the board did not so interpret it. Instead, it proceeded
upon the theory advanced, that the instrument amounted to a subscrip-
tion of moneys. Accordingly no demand was made upon the obligors
to furnish title to the tract selected after it had been chosen. In pur-
chasing direct from the owners, the county rendered performance of
the contract by the sureties impossible, and thereby discharged them.

It is unnccessary to discuss other questions raised in the briefs.
The judgment appealed from is ordered vacated, and a judgment of
dismissal directed to be entered instead. Appellants will recover costs
on trial and on appeal.
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JAMES W. HOGG v. E. CHRISTENSON and L. S. B. Ritchie, as
Trustee, Intervener.

(149 N. W. 562.)

The last day of the thirty-day period for answer expired with Sunday, and
the answer was served the following day, but before its service, plaintiff’s
attorney applied for default judgment, which was ordered the day later,
and immediately entered. The answer served on Monday was returned to
defendant’s attorney as served too late. Levy on execution was made. Before
sale thereon defendant moved to vacate the judgment as one wrongfully taken
by default over answer served in time. Before said motion was heard, defend-
ant’s property was sold on execution sale to third parties, and said judgment of
$1,398.50 and costs was satisfied in full. Plaintiff claims (1) that the answer
was not served in time, and (2) if served in time the court lost jurisdic-
tion to grant relief by motion, by the satisfaction of said judgment, and that
to secure relief, defendant must resort to an action in equity for that purpose.
Held:

Service of answer — thirty days expiring on Sunday—may be served on
Monday.

1. Following Styles v. Dickey, 22 N. D. 5§15, 134 N. W. 702, that the answer
was served in time. Section 7324, Comp. Laws 1913, excludes Sunday, the
last day of the thirty-day period, from being counted as a part of the thirty-
day period for answer, and that the answer served on Monday, the thirty-
first day after service of summons, was served within time, and defendant
was not in default of answer when judgment was erroneously entered as by
default.

Judgment as by default —execution sale thereunder — motion to vacate —
order denying motion — judgment — set aside — trial ordered.

2. That defendant, not having been in default, was not prejudiced by the

execution sale, and on his motion was entitled to a vacation of the judg-

ment, notwithstanding its wrongful satisfaction by execution sale. Both the

Note—The general rule seems to be that under the provisions of statutes ex-
cluding Sunday in the computation of time, when it is the last day of a given
period, where the last day of a period falls on Sunday it is sufficient if the act is
done on Monday. This rule is sustained by the authorities, which are reviewed
in notes in 49 L.R.A. 204; 15 L.R.A.(N.S.) 687; and 38 L.R.A.(N.S.) 1162.

As to computation of time generally, see notes in 7 Am. Dec. 250; 46 Am. Rep.
410; and 78 Am. St. Rep. 872. ’
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order denying motion to vacate, and judgment thus attacked, will be set aside
and a trial granted.

Opinion filed November 7, 1914.

From an order of the District Court of Barnes County, Coffey, J.,
denying an application to vacate a judgment taken by default, both de-
fendant and intervener appeal.

Reversed.

Todd & Kerr, Herman Winterer, and David S. Riichie, for appel-
lants.

Where the thirty-day period allowing a defendant to answer expires
on a holiday, he may serve his answer on the first following business
day. A defendant so answering is not in default, and a judgment
entered against him under such a state of facts should be vacated on
motion. 21 Enc. Pl. & Pr. 705; 19 Enc. Pl. & Pr. 603; 31 Cyc. 597,
398; Blackwood v. Cutting Packing Co. 71 Cal. 461, 12 Pac. 493;
Fries v. Coar, 19 Abb. N. C. 267; Borst v. Griffin, 5 Wend. 84; Marks
v. Russell, 40 Pa. 372; Feuchtwanger v. McCool, 29 N. J. Eq. 151;
Womack v. McAhren, 9 Ind. 6; Turner v. Thompson, 23 Ga. 49 ; Bax-
ley v. Bennett, 33 Ga. 146 ; Ferris v. Plummer, 46 Hun, 515 ; Carothers
v. Wheeler, 1 Or. 194; M’Kibbin v. M’Clelland [1894] 2 1. R. 654;
Bacon v. State, 22 Fla. 46; State v. Beasley, 21 W. Va. 777; Styles
v. Dickey, 22 'N. D. 515, 134 N. W. 702 and cases cited; Romayne v.
Hawkeye Commercial Asso. — Iowa, —, 135 N. W. 735; Kelly v.
Independent Pub. Co. 45 Mont. 127, 38 L.R.A.(N.S.) 1160, 122 Pac.
735, Ann. Cas. 1913D, 1063 ; Ehrhart v. Esbenshade, 233 Pa. 18, 81
Atl. 814; Wilcox v. Engebretsen, 160 Cal. 288, 116 Pac. 750 ; Elmore
v. Fanning, 85 Kan. 501, 38 L.R.A.(N.S.) 685, 117 Pac. 1019; Hen-
drickson v. Callan, 70 Misc. 342, 128 N. Y. Supp. 980; Delaski v.
Northwestern Improv. Co. 61 Wash. 255, 112 Pac. 341; Troy Laundry
Machinery Co. v. Drivers’ Independent Laundry Co. 13 Cal. App. 115,
109 Pac. 36 ; Close v. Twibell, 47 Ind. App. 290, 92 N. E. 377; Webb
v, Strobach, 143 Mo. App. 459, 127 S. W. 680.

"It was an abuse of discretion for the court to refuse to permit the
tswer to be so made and entered, even though defendant was not in
time, because it appears that defendant had a meritorious defense, and
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he was not guilty of gross negligence. Styles v. Dickey, 22 N. D. 515,
134 N. W. 702.

Page & Englert, for respondent.

The answer was not served within the statutory time. It was re-
turned to defendant’s counsel for that reason, such reason being pointed
out to said counsel. His failure to act promptly in the matter ought to
be deemed a waiver of the defect in securing judgment. He ought to
be estopped from pressing the alleged defect. Fluegelman v. Armstrong,
59 Misc. 506, 110 N. Y. Supp. 967.

An application to reopen a judgment should be accompanied not
only by an affidavit of merits, but by a verified answer showing a good
defense. Sargent v. Kindred, 5 N. D. 8, 63 N. W. 151.

The judgment having been fully satisfied, there was nothing upon

which the court could act. The judgment was no longer in existence,
and there was no action in which an answer could be filed. Fluegelman
v. Armstrong, 59 Mise. 506, 110 N. Y. Supp. 967; Foster v. Haus-
wirth, 5 Mont. 566, 6 Pac. 19; Skillings v. Massachusetts Ben. Asso.
151 Mass. 321, 23 N. E. 1136; Bank of Upper Canada v. Corbett,
21 U. C. Q. B. 65; Maclay Co. v. Meads, 14 Cal. App. 363, 112 Pac.
195, 113 Pac. 364; Copper v. Galbraith, 24 N. J. L. 219; Davis v.
Blair, 88 Mo. App. 372; Alverson v. Alverson, 2 R. 1. 27; Enders v.
Bureh, 15 Gratt. 64; 23 Cye. 893.
- Vested rights now exist in third parties who bought at the execution
sale, and they are the ones who would suffer if the judgment were re-
opencd and the execution sale sct aside. Under such circumstances the
judgment will not be vacated. Foster v. Hauswirth, 5 Mont. 566, 6
Pac. 19; Shepherd v. Marvel, 16 Ind. App. 417, 45 N. E. 526.

Goss, J. Complaint was served, March 8, 1912. Answer was
served on plaintiff's attorney on Monday, April 8, 1912, the last day
of the thirty-day period for answer being Sunday. The answer was
returned as served too late. On April 8 plaintiff’s attorney made the
usual aflidavit of default and proof of claim, and forwarded the same
with pleadings to the distriet judze, with an application for judgment
by default. Judgment was ordered April 9, and entered the next
day. Plaintiff’s attorney acted in good faith, supposing the time for
answer to have expired with Sunday, April 7, and had forwarded proof
of the assumed default before the answer was served upon him. The
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jadgment was for recovery of $1398.50 and costs. The answer denied
liability. On April 15 execution levy was made. Notice was given
April 23 that execution sale thereunder would be had May 6, upon
which date sale was had, and enough of defendant’s property was
sold to satisfy the judgment to third parties. Two days before the
sale, or on May 4, notice of motion to vacate the judgment as one im-
properly taken in disregard of answer previously interposed was served,
noticing hearing for May 13, 1912, in district court chambers at James-
town. Hearing was not had at the time noticed, but was continued by
agreement, and finally had during the July term. Motion to vacate was
denied by order of July 20, 1912. From this order defendants appeal,
specifying as error that “the court erred in denying the motion to vacate
said judgment and set the same aside for the reasons: (a) That the
thirty days granted by statute and the summons served in this action
had not expired at the time of service of this answer, (b) that an an-
swer was served within time and an issue of fact joined, and a judgment
by default would not lie, but that defendant was entitled to a trial of the
issues.” Error is assigned in accordance with the specifications taken.

The answer was served within time. The last day of the thirty-day
period for answer fell on Sunday. Under § 6736, Rev. Codes 1905, §
7324, Comp. Laws 1913, as construed and fully discussed in Styles
v. Dickey, 22 N. D. 515, 134 N. W. 702, the last day of the thirty-day
period for answer being Sunday, that day is excluded from computa-
tion of the period of time within which answer was required. The rule
prescribed by statute is applicable in practice matters as well as the cal-
culation of the periods of time within which to make redemption or
to do other acts. The authorities are exhaustively reviewed in Styles
v. Dickey, written after rehearing had. The rule there adopted is “a
universal rule for the computation of time, alike applicable to matters
of mere practice and to the construction of statutes” providing time
limits for performance. That decision had been but recently filed
when this judgment was ordered. Counsel for respondent admits that
he was then unfamiliar with that precedent. The judgment purporting
to have been taken by default, vacation of judgment should have been
granted unless other grounds appear for denial of the motion. And
as defendant was not in default, whatever was done by plaintiff in pro-
curing judgment-and execution sale thereon afterwards was in law
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wrongfully done and in disregard of, and in violation of, the rights of
the defendant, as to whom no wrongful act of the plaintiff can consti-
tute a foundation for a charge of laches as against defendant. The de-
fendant has at all times been within his legal rights, while the plain-
tiff has, at all times after the answer imposed, been wholly without any
legal right to do what he did. No duty rested upon the defendant to do
more than he has done. A duty at all times after answer rested upon
plaintiff to desist or proceed at his peril of the consequences.

With this situation confronting him, respondent urges that, because
he wrongfully enforced collection by execution, a clear abuse of legal
process, he has nevertheless satisfied, even though wrongfully, the judg-
ment he has thus caused to be wrongfully entered, and has therefore
devested the court of jurisdiction to vacate said judgment in this action.
He contends that defendant must go for relief into a court of equity,
and there be relieved from this erroneous judgment wrongfully satis-
fied. We cannot agree with respondent. The contrary is already the
adjudicated rule in this state. Appellant is not seeking to pursue the
property sold, nor is he seeking relief against the purchasers at the
execution sale, nor the sheriff making the sale. The court in this
action is authorized, as between the parties to the original suit, to ad-
minister relief, be it legal or equitable. In Kitzman v. Minnesota
Thresher Mfg. Co. 10 N. D. 26, 84 N. W. 585, on virtually the same
contention, the opinion reads: “This familiar remedy by motion [to va-
cate judgment] is both speedy and economical, and it is also well set-
tled that in granting this relief by motion the courts will exercise the
powers of a court of equity applicable in administering relief sought in
actions of this nature. . . . Itis further true that, under the Code
procedure, certain statutory provisions such as that embraced in
§ 5289 [Rev. Codes 1899, later § 6884, Rev. Codes 1905, now § 7483,
Comp. Laws 1913] have afforded a remedy by motion as a means of
relief against judgments, which, prior to the adoption of the Code, was
obtainable only in courts of equity.” The necessity of resorting to an
action in equity to procure vacation of a judgment is dispensed with,
and the court on a motion to vacate may grant relief, even though it be
equitable in nature. If an action in equity did not lie to enjoin collec-
tion of this judgment (and it would not under the express holding in
Kitzman v. Minnesota Thresher Mfg. Co.) because the remedy was by
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motion to vacate, instead of by an action in equity, to deny this motion
to vacate on the grounds urged would be the equivalent of overruling
in effect the Kitzman Case.

The order appealed from is reversed, with direction to the lower
court to grant the motion to vacate the district court judgment erro-
neously entered April 10, 1912, in this action as a default judgment,
that trial on the merits on the issues joined by the complaint and answer
may be had. Appellant will recover his taxable disbursements and
costs on both his motion to vacate and on appeal. It is so ordered.

T. H. RONEY, as Trustee of the Peterson Machine Company, a Cor-
poration, v. H. S. HALVORSEN COMPANY, a Corporation,
Hammer-Condy Company, a Corporation, Hammer-Halvorsen-
Beier Elevator Company, a Corporation.

(149 N. W. 688.)

Executory contract for sale of land — vendor — possession = title to crops
- cancelation of contract — notice of.

1. A vendor under an executory contract for the sale of land, and who is
not in possession thereof, has no title to the crop raised and severed by
the vendee in possession, even though the severance takes place after notice
of the cancelation of the contract by reason of failure to make the neces-
sary payments.

Election of remedy — cannot change or repudiate after once made — knowl-
edge of the facts.

2. A party may not take contradictory positions; and where he has a right
to choose one of two modes of redress, and the two are so inconsistent that
the assertion of one involves the negation or repudiation of the other, his
deliberate and settled choice of one, with knowledge, or means of knowledge,
of such facts.as would authorize a resort to each, will preclude him there-
after from going back and electing again.

Cancelation of contract —vendor —choice of mode of redress— unpaid
balance of purchase price — no right to same.
3. A vendor in an executory contract for the sale of land, who has clearly

Note.—On the general question of the right to crops growing on real estate
sold under contract, see notes in 35 L.R.A,(N.8.) 1066; and 38 L.R.A.(N.S.) 420.
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elected to cancel the same and not abide by it, has no right of action for
the unpaid balance of the purchase price. ’

Crops raised by vendee — right to, in vendee — conversion by vendor — ac-
tion by vendee — vendor cannot counterclaim balance due under con-
tract.

4. Where the vendee in a land contract has sowed and harvested grain
upon the land involved, and the vendor wrongfully seizes said grain, such
vendor will not be allowed to counterclaim, in an action for the conversion
thereof, payments claimed to be due and owing on such land contract. Such
claim does not arise out of the contract or transaction set forth in the com-
plaint as the foundation of plaintiff’s claim, nor is it connected with the sub-
ject of the action.

Opinion filed November 10, 1914.

Appeal from the District Court of Cass County, Pollock, J. Action
of trover for the conversion of grain. Counterclaim for balance due on
land contract. Judgment for plaintiff. Defendants appeal.

Affirmed.

Statement by Brucg, J.

This is an action brought by T. H. Roney as trustee of the Peterson
Machine Company to recover of appellants for the conversion of cer-
tain flax of the stipulated value of $1,500. The defendant, the Halvor-
sen Company, secured a contract to purchase the land on which the flax
was grown, from the state of North Dakota. Thereafter it contracted
with one Patterson to assign its contract with the state to him for $7,-
200, $600 of the purchase price being paid by Patterson in cash, $1,-
000 due under the contract on March 1, 1911, $1,000 on November 1,
1911, and the balance due November 1, 1912. Thereafter the said Hal-
vorsen Company assigned its interest in the said contract to the defend-
ant, the Hammer-Condy Company. In April, 1912, and after the pay-
ment of $1,000 to be made on March 1, 1911, became due, Patterson
assigned his interest in the land to the plaintiff Roney as trustee, etc.,
with the knowledge and consent of the Halvorsen Company. The said
Halvorsen Company agreed to accept the balance of the purchase price
on said real estate from the said Roney. After this assignment, Roney
immediately entered into possession of the land, and, with the Halvor-
sen Company’s knowledge, sowed the land to flax. On July 20, 1911,
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none of the payments, except the original payment of $600, having
been made, the Halvorsen Company served on the said Roney a notice
of cancelation of the contract, claiming that the $1,000 instalment of
March 1, 1911, was past due and unpaid. Although the said Roney
testified to a waiver of this default or an agreement with the Halvorsen
Company to extend such payment to November 1, 1911. After the
thirty days specified in the notice had lapsed, the Halvorsen Company
claims to have made an arrangement with Roney’s tenant to cut the flax
for them, but admits that Roney knew nothing of this agreement.
Roney, on the other hand, testified that his tenant advised him that he
had cut the flax for him, and that threshing would commence late in
October, 1911, Later Roney sent a man to look after the threshing,
and found that the Halvorsen Company had seized the crop and was
threshing it. After such seizure the Halvorsen Company turned over
one half of the flax to Roney’s tenant, though under the lease between
Roney and the tenant the whole of such flax belonged to Roney until
the division and the plowing back of the land in the fall, which Roney
testified was not done. The other half of the flax, being of the stipu-
lated value of $1,500, the Halvorsen Company kept, and it is for the
conversion of this portion that the action was brought and the recovery
was permitted in the lower court. The Halvorsen Company in its an-
swer claimed that the cancelation proceedings devested Roney of any
interest in the land and in the crops, and also set up a counterclaim
asking to have the value of the flax applied as an offset on the amount
due from Roney on the purchase price of the land under the contract
alleged to have been canceled. At the close of the trial Roney moved
for a dirceted verdict on the ground that the evidence showed that he,
Roney, was in undisturbed possession of the land and the grain growing
thereon, until after the latter was cut and to be threshed, and that the
Halvorsen Company’s remedy, if any, was limited to the recovery of
the value of the use and occupation of the land during the time Roney
was in possession after default, if he was in default. Plaintiff, Roney,
also urged that the Halvorsen Company did not seek to recover the value
of the use of the land in the action, and that, since the grain was wil-
fully and wrongfully converted, the damages arising from the breach
of the contract were not pleadable as a counterclaim in an action for
the conversion of such property; also that if the Halvorsen Company’s
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cancelation of the contract was properly made, and operated to cancel
the contract, it discharged, the indebtedness.

Lee Combs and L. S. B. Ritchie, for appellants.

The service of the notice of cancelation of the contract for the sale
of the land, in form as required by statute, forecloses, cancels, and
terminates all interest of the vendee in the contract. Hage v. Benner,
111 Minn. 365, 127 N. W. 38; Lafrance v. Griffin, 160 Mich. 236, 125
N. W. 34; Golden Valley Land & Cattle Co. v. Johnstone, 21 N. D.
97, 128 N. W. 691; Williams v. Corey, 21 N. D. 509, 131 N. W. 457,
Ann, Cas. 1913B, 731; Rev. Codes 1905, §§ 7494-7497; Schmidt v.
Williams, 72 Iowa, 317, 33 N. W. 693.

Defendant had the right to counterclaim the balance due on the con-
tract. The word “transaction,” and the phrase ‘“connected with the
subject of the action,” do not mean merely, or refer alone to, the wrong
of which complaint is made, but are construed to include all the facts
and circumstances out of which arose the injury. 34 Cyc. 687; Story
& I. Commercial Co. v. Story, 100 Cal. 30, 34 Pac. 671; Ritchie v.
Hayward, 71 Mo. 560 ; Lapham v. Osborne, 20 Nev. 168, 18 Pac. 881
34 Cyc. 660, cases cited in note 21; Hanson v. Skogman, 14 N. D. 413,
105 N. W. 90; Christofferson v. Wee, 24 N. D. 506, 139 N. W. 689.

It is well settled that one in possession under color of title to real
estate may state, if he knows, who owns it. Olson v. O’Connor, 9 N. D.
504, 81 Am. St. Rep. 595, 84 N. W. 359; Ochsenreiter v. George C.
Bagley Elev. Co. 11 S. D. 91, 75 N. W. 822,

Lawrence & Murphy, for respondent.

Plaintiff was at all times the owner and entitled to the possession of
the flax in question. He was in possession of the land under the con-
tract of sale to him, and entitled to all beneficial use of same. Nearing
v. Coop, 6 N. D. 345, 70 N. W. 1044; Golden Valley Land & Cattle
Co. v. Johnstone, 21 N. D. 101, 128 N. W. 691, Ann. Cas. 1913B, 631;
Brown v. Newman, 15 N. D. 1, 105 N. W. 941; Rev. Codes 1905, §
4752; Churchill v. Ackerman, 22 Wash. 227, 60 Pac. 406 ; Stockwell
v. Phelps, 34 N. Y. 363, 90 Am. Dec. 710; Page v. Fowler, 39 Cal.
412, 2 Am. Rep. 462 ; Martin v. Thompson, 62 Cal. 618, 45 Am. Rep.
663 ; Lindsay v. Winona & St. P. R. Co. 29 Minn. 411, 43 Am. Rep.
228,13 N. W. 191 ; Woodcock v. Carlson, 41 Minn. 542, 43 N. W. 479;
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Aultman & T. Co. v. O’Dowd, 73 Minn. 58, 72 Am. St. Rep. 603, 75
N. W. 756; Phillips v. Keysaw, 7 Okla. 674, 56 Pac. 695; Kirtley v.
Dykes, 10 Okla. 16, 62 Pac. 808; Killebrew v. Hines, 104 N. C. 182,
17 Am. St. Rep. 672, 10 S. E. 159, 251 ; Hinton v. Walston, 115 N. C.
7, 20 S. .E. 164; Jenkins v. McCoy, 50 Mo. 348; Dollar v. Rodden-
bery, 97 Ga. 148, 25 S. E. 410; 8 Ballard, Real Prop. § 99; Cobbey,
Replevin, § 378; Shinn, Replevin, § 227; 12 Cyc. 977; 8 Am. & Eng.
Enc. Law, 329.

One who sows, cultivates, and harvests a crop upon the land of an-
other is entitled to the crop as against the owner of the land, whether he
came into possession of the land lawfully or not, so long as he remains
in possession until crop is harvested. Gunderson v. Holland, 22 N. D.
258, 133 N. W. 546; Golden Valley Land & Cattle Co. v. Johnstone,
21 N. D. 101, 128 N. W. 691, Ann. Cas. 1913B, 631; Olson v. Hunta-
mer, 6 S. D. 364, 61 N. W. 479 ; Sornberger v. Berggren, 20 Neb. 399,
30 N. W. 413; Johnston v. Fish, 105 Cal. 420, 45 Am. St. Rep. 53, 38
Pac. 979 ; Groome v. Almstead, 101 Cal. 425, 35 Pac. 1021; Page v.
Fowler, 39 Cal. 412, 2 Am. Rep. 462; Huerstal v. Muir, 64 Cal. 450,
2 Pac. 33; Martin v. Thompson, 62 Cal. 618, 45 Am. Rep. 663 ; Dollar
v. Roddenbery, 97 Ga. 148, 25 S. E. 410; Lindsay v. Winona & St. P.
R. Co. 29 Minn. 411, 43 Am. Rep. 228, 13 N. W. 191; Adams v. Leip,
71 Mo. 597; Jenkins v. McCoy, 50 Mo. 348 ; Harris v. Turner, 46 Mo.
438 ; Morgner v. Biggs, 46 Mo. 65; Boyer v. Williams, 5 Mo. 335, 32
Am. Dec. 324; Edwards v. Eveler, 84 Mo. App. 405; McAllister
v. Lawler, 32 Mo. App. 91; Stockwell v. Phelps, 3¢ N. Y. 363, 90
Am. Dec. 710; Hinton v. Walston, 115 N. C. 7, 20 S. E. 164; Faulcon
v. Johnston, 102 N. C. 264, 11 Am. St. Rep. 737, 9 S. E. 394; Ray v.
Gardner, 82 N. C. 454; Brothers v. Hurdle, 32 N. C. (10 Ired. L.)
490, 51 Am. Dec. 400; Phillips v. Keysaw, 7 Okla. 674, 56 Pac. 695;
Churchill v. Ackerman, 22 Wash. 227, 60 Pac. 406.

Defendants are not entitled to recover on their counterclaim. This
is an action against the landowner for converting the crop after he had
served notice of cancelation of the sale contract. He seeks to counter-
claim the balance of the purchase price, under such contract. His coun-
terclaim did not arise out of the “transaction,” nor is it connected with
the “subject-matter of this action.” Warren v. Ward, 91 Minn. 254,
97 N. W. 886; Gillilan v. Oakes, 1 Neb. (Unof.) 55, 95 N. W. 511;

29 N. D.—2.
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Shenners v. Pritchard, 104 Wis. 287, 80 N. W. 458; Thompson v.
Howard, 31 Mich. 309; McNutt v. Hilkins, 80 Hun, 235, 29 N. Y.
Supp. 1047; Welsh v. Carder, 95 Mo. App. 41, 68 S. W. 580.

The defendant elected as to his remedy, and he cannot rescind or re-
pudiate his action in so doing. He canceled the contract; therefore he
is not entitled to recover in any action the balance of the purchase price.
The rescission terminates the rights of the parties to the contract. Rev.
Codes 1905, § 5380; 39 Cyc. 1399; Warren v. Richmond, 53 Ill. 52;
Rowe v. Rowe, 5 Ill. App. 331; Chrisman v. Miller, 21 Ill. 227; Little
v. Thurston, 58 Me. 86; Frost v. Frost, 11 Me. 235; Winter v. Living-
ston, 13 Johns. 54 ; Icely v. Grew, 6 Nev. & M. 467 ; Harvey v. Wiens,
16 Manitoba L. Rep. 230; Fraser v. Ryan, 24 Ont. App. Rep. 441;
Sterman v. Thornton, 3 Ky. L. Rep. 540 ; Johnson v. Jackson, 27 Miss.
498, 61 Am. Dec. 522.

In fact the plaintiff might well claim the return of that portion of
the purchase price already paid. Drew v. Pedlar, 87 Cal. 443, 22 Am.
St. Rep. 257, 25 Pac. 749 ; Harris v. Catlin, 37 Tex. 581 ; Houston v.
Killough, — Tex. —, 13 S. W. 959; Staley v. Murphy, 47 Ill. 241;
Castle v. Floyd, 38 La. Ann. 583; Milligan v. Ewing, 64 Tex. 258;
Conrad v. Grand Grove, U. A. O. D. 64 Wis. 258, 25 N. W. 24 ; Hamill
v. Thompson, 3 Colo. 518, 14 Mor. Min. Rep. 690; Davis v. Smith, 5
Ga. 274, 48 Am. Dec. 279 ; Frink v. Thomas, 20 Or. 265, 12 L.R.A.
239, 25 Paec. T117.

Defendant who has tortiously obtained possession of personal prop-
erty cannot, in trover for its conversion, show in mitigation of damages
that he sold it and applied the proceeds to a just debt of plaintiff. East
v. Pace, 57 Ala. 521; Marin v. Satterfield, 41 La. Ann. 742, 6 So. 551;
Northrup v. McGill, 27 Mich. 234; Sprague v. McKinzie, 63 Barb.
60; Lyon v. Yates, 52 Barb. 237; Ball v. Liney, 48 N. Y. 6, 8 Am. Rep.
511, affirming 44 Barb. 505; Mississippi Mills v. Meyer, 83 Tex. 433,
18 S. W. 748; 38 Cyc. 2103, and cases contained in note 13 ; Pierce v.
Schenck, 3 Hill, 28 ; 3 Sutherland, Damages, 483.

The law does not permit the wilful and arbitrary conversion of prop-
erty as a method of satisfying or offsetting mutual claims. Carpenter
v. Manhattan L. Ins. Co. 93 N. Y. 552; Ball v. Liney, 48 N. Y. 6, 8
Am. Rep. 511.
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Bruck, J. (after stating the facts as above). It is quite clear from
the evidence that, though the notice of the cancelation of the contract
was served on July 20th, 1911, neither the Halvorsen Company nor the
Hammer-Condy Company made any demand for the possession of the
land, nor attempted to enter thereon, until October, 1911, when they
seized the flax. The service of the notice of cancelation was not in itself
sufficient to confer upon the defendants any title in the grain in con-
troversy. It is also clear that in April and prior to this time the said
Roney sowed the crop in question. Such being the case the holding of
the Minnesota court in the case of Aultman & T. Co. v. O’'Dowd, 73
Minn. 58, 72 Am. St. Rep. 603, 75 N. W. 756, which is followed by
this court in the case of Golden Valley Land & Cattle Co. v. Johnstone,
21 N. D. 101, 128 N. W. 691, Ann. Cas. 1913B, 631, seems to be con-
trolling. In that case the court said: “The fact that the owner of the
premises may recover the rents and profits of the land for which it is
being withheld precludes the idea of his right to recover the crops. It
is the value and use of the land which the owner recovers, and not the
fruits of the land. A contrary rule would give the owner the value of
the use of the land and the value of the labor of the farmer in producing
the crop, for the crop contains the value of both. In this case not only
did Nelson sow and care for the crop before plaintiff became the owner
of the land, but he continued in possession of the same thereafter, and
was permitted to harvest and thresh it, and remove the same to his own
granary. It would be an oppressive rule to permit the plaintiff to re-
" main inactive while this was going on and Nelson adding to the gross
value of the crop which he had raised in the course of months of hus-
bandry, and then deprive him of the entire property. We sanction
no such rule.”

It is true that in this case there is some testimony to the effect that
the tenant was instructed by the Halvorsen Company to harvest the
crop for it, but it is admitted that Roney had no knowledge of these
instructions, and there is no controversy over the question that the land
was seeded by Roney before any notice had been given to him of the
cancelation of the contract. The rule as laid down in the Minnesota
court, indeed, has not merely been affirmed by this court in the case of
Golden Valley Land & Cattle Co. v. Johnstone, supra, but in the case of



20 29 NORTH DAKOTA REPORTS

Gunderson v. Holland, 22 N. D. 258, 133 N. W. 546. It, as far as we
can learn, has universal recognition. See 12 Cye. 977; Brown’s Bl
Com. 235.

Nor do we believe that the counterclaim was availing in this case.
The defendants had clearly elected to cancel the contract, and not to
abide by it. Such being the case, it is clear that the defendants could
not sue for the unpaid balance of the purchase price. Warren v. Ward,
91 Minn. 254, 97 N. W. 886; Gillilan v. Oakes, 1 Neb. (Unof.) 55, 95
N. W. 511; Shenners v. Pritchard, 104 Wis. 287, 80 N. W. 458. It
is well settled, indeed, that a party may not take contradictory positions,
and where he has a right to choose one of two modes of redress, and the
two are so inconsistent that the assertion of one involves the negation or
repudiation of the other, his deliberate and settled choice of one, with
knowledge, or the means of knowledge, of such facts as would authorize
a resort to each, will preclude him thereafter from going back and elect-
ing again. Thompson v. Howard, 31 Mich. 309; McNutt v. Hilkins,
80 Hun, 235, 29 N. Y. Supp. 1047, 1049; Welsh v. Carder, 95 Mo.
App. 41, 68 S. W. 580.

So, too, the counterclaim was unavailing because it was not pleadable
in the case at bar. The action of conversion is a tort action, and the -
counterclaim set forth an action on the contract. The cause of action,
being the contract for the payments alleged to be due, was not a cause
of action “arising out of the contract or transaction set forth in the com-
plaint as the foundation of the plaintiff’s claim or connected with the
subject of the action.” See § 6860, Rev. Codes 1905. In order to be -
pleadable, it must have been such. Force v. Peterson Mach. Co. 17 N.
D. 220,116 N. W. 84 ; Braithwaite v. Akin, 3 N. D. 365, 56 N. W. 133.

The judgment of the District Court is affirmed.
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JOHN MALMSTAD v. McHENRY TELEPHONE COMPANY,
a Corporation.

(149 N. W. 690.)

New trial — insufficlency of evidence — discretion of court — unless only
conclusion favors verdict.

The granting of a new trial for insufficiency of the evidence to support
the verdict is within the trial court’s discretion, unless no conclusion can be
drawn from the evidence except one favorable to the party for whom the
verdict was found.

Opinion filed November 11, 1914,

Appeal from the District Court of Foster County. Coffey, J. Action
to recover damages for removal of lateral support. . Plaintiff appeals
from order setting aside the verdict and granting a new trial.

Affirmed.

Lee Combs and L. S. B. Ritchie, for appellant.

In a motion for a new trial upon the ground of newly discovered evi-
dence, there must be facts sufficient to enable the supreme court to see
that the trial judge had legal evidence before him showing the existence
of such ground. Braithwaite v. Aiken, 2 N. D. 57, 49 N. W. 419.

Where the affidavits upon such a motion show and pertain solely to
matters of a negative or merely cumulative nature, they are not ground
foranew trial. Boos v. Atna Ins. Co. 22 N. D. 11, 132 N. W. 222.

W. 0. Lowden and 8. E. Ellsworth, for respondent.

The motion for a new trial was made and based upon several grounds
—insufficiency of the evidence, newly discovered evidence, and error
in law occurring at the trial. The order of the court granting a new
trial was general, without specifying any ground. Therefore such order
will not be disturbed if there is any tenable ground for its support.
Citizens' Bank v. Schultz, 21 N. D. 551, 132 N. W. 134; Gooler v.
Eidsness, 18 N. D. 338, 121 N. W. 83; Davis v. Jacobson, 13 N. D.
430,101 N. W. 314,

If any of the grounds urged for a new trial are tenable and supported,
the order will not be disturbed. Olson v. Riddle, 22 N. D. 144, 132 N.
W. 655; White v. Barling, 36 Mont. 413, 93 Pac. 348,
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The application for a new trial upon the ground of insufficiency of
the evidence is addressed to the sound discretion of the trial court, and
the order on same will not be disturbed unless it appears that such dis-
cretion has been abused. Casey v. First Bank, 20 N. D. 211, 126 N.
W. 1011; Flath v. Casselman, 10 N. D. 419, 87 N. W. 988: Ross v.
Robertson, 12 N. D. 27, 94 N. W. 765; Libby v. Barry, 15 N. D. 286,
107 N. W. 972; White v. Barling, 36 Mont. 413, 93 Pac. 348; Ball v.
American Transfer Co. 21 Cal. App. 437, 132 Pac. 82; Cutten v. Pear-
sall, 146 Cal. 690, 81 Pac. 25; Re Martin, 113 Cal. 479, 45 Pac. 813;
Cunningham v. Atterbury, 163 Mo. App. 594, 147 S. W. 495; Dobbins
v. Graer, 50 Colo. 10, 114 Pac. 303 ; Gross Coal Co. v. Milwaukee, 148
Wis. 72, 134 N. W. 139 ; Bailey v. McCormick, 132 Wis. 498, 112 N.
W. 457,

The supreme court will not weigh conflicting evidence, or disturb the
order of the trial court in granting a new trial. Casey v. First Bank,
20 N. D. 211, 126 N. W. 1011; McGraw v. Manhattan Co. 66 Wash.
388, 119 Pac. 822; McCarthy v. Morris, 17 Cal. App. 723, 121 Pac.
696; 14 Enc. Pl & Pr. 930, 955, 960, 978, 982 note 3, 985 and cases
in note 1, 987 and cases in note 1; Taylor v. Scherpe & K. Architectur-
al Co. 47 Mo. App. 257; Watson v. St. Paul City R. Co. 42 Minn. <6,
43 N. W. 904 ; Sunberg v. Babcock, 66 Iowa, 515, 24 N. W. 19; Hayne,
New Trials, p. 250; Distad v. Shanklin, 11 S. D. 1, 75 N. W. 205;
Patch v. Northern P. R. Co. 5 N. D. 55, 63 N. W. 207 ; Hicks v. Stone,
13 Minn. 434, Gil. 398; Cowley v. Davidson, 13 Minn. 92, Gil. 86;
Morrison v. Mendenhall, 18 Minn. 238, Gil. 212; Pengilly v. J. 1. Case
Threshing Mach. Co. 11 N. D. 249, 91 N. W. 63, 12 Am. Neg. Rep.
619; McCann v. McCann, 20 Cal. App. 567, 129 Pac. 965; Maynard
v. Des Moines, 159 Iowa, 126, 140 N. W, 208; Christie Lithograph &
Printing Co. v. American Bonding Co. 119 Minn. 11, 137 N. W. 188;
Peterson v. Chicago G. W. R. Co. 106 Minn. 245, 118 N. W. 1016;
Stebbins v. Martin, 121 Minn. 154, 140 N. W. 1029.

A new trial will sometimes be granted on a showing of newly discov-
ered evidence which is cumulative, especially where it appears that such
new evidence is of a character so convincing and controlling that it will
or ought to change the result on another trial. Oberlander v. Fixen, 129
Cal. 690, 62 Pac. 254; Germinder v. Machinery Mut. Ins. Asso. 120
Towa, 614, 94 N. W. 1108.
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Where interest is not recoverable, and the court instructs the jury
to award interest if it finds a verdict for plaintiff, such instruction is
reversible error. Rev. Codes 1905, § 6560; Johnson v. Northern P.
R. Co. 1 N. D. 354, 48 N. W. 227; Burger v. Sinclair, 24 N. D. 624,
140 N. W. 246; Lindblom v. Sonstelie, 10 N. D. 140, 86 N. W. 357.

Brece, J. This is an appeal from an order setting aside a verdict
and granting a new trial in an action to recover damages for the negli-
gent removal of the lateral support of a building. It would serve no
useful purpose to review the evidence. The theory of the plaintiff is
that the defendant negligently made the excavation in question, and,
by not giving the plaintiff notice of the proposed work, made it impos-
sible for him to protect his building. The theory of the defendant, on
the other hand, is that, though no notice was given, a wall was con-
structed against the adjoining bank as the work progressed, which gave
it all the support that was necessary, and that the real fact was that the
building of plaintiff was itself improperly constructed and without any
foundation, and that the injuries complained of were occasioned by the
defects in the building itself, and were not in any way caused by the
negligence of the defendant, or necessarily by the excavation at all.
The excavation seems to have been dug in November, and plaintiff him-
self testifies that there was no sliding of the building until the frost
went out in the spring, and, though he testifies to cracks before that
time, the photographs which he introduces in evidence were not taken
until the spring, and his testimony as to the time when the injuries
became apparent is quite confusing.

There is, on the other hand, quite convincing evidence of the poor
construction of the building, and of an inferior grade of materials
which were used therein. This evidence is also sought to be corrobo-
rated by after discovered evidence which is quite convincing, and,
though no diligence is shown in the attempt to obtain it, we are not
prepared to say that the eourt in passing upon the motion for a new
trial was not justified in considering it, and that the evidence is, as
claimed by the plaintiff, merely cumulative. It is, in fact, corrobora-
tive rather than cumulative. It is, at any rate, quite probable that
this evidence would have a material influence in determining the re-
sult upon the new trial, and in such cases the discretion of the trial
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court in granting a new trial on cumulative evidence is rarely, if ever,
interfered with upon appeal. Oberlander v. Fixen, 129 Cal. 690, 62
Pac. 254; Germinder v. Machinery Mut. Ins. Asso. 120 Iowa, 614,
94 N. W. 1108. It is to be remembered that we are here dealing with
the discretion of the trial court, and that it is one thing to say that a
court has not erred in refusing to consider such evidence, and quite
another thing to say that it has abused its discretion in doing so.

The proof of negligence in the case, indeed, is far from satisfactory.
We cannot ourselves but be in doubt whether the course pursued by
the defendants in making the excavation and in building the support-
ing wall was not all that could be required or expected, and that the
wall was not as serviceable as any protection that the plaintiff himself
could have adopted. The only witness of plaintiff upon this specific
question is the witness Anderson. Although he testified that the usual
procedure in such cases was “to build a false structure and remove it
after the wall as you go along,” he also testified that “there might be
more than one way,” and that he “did not say that the only proper
way to construct a wall in the vicinity of a cement block was to put up
false work. Whether a false work is required or not depends upon
the soil or the time of the year. The purpose of that retaining or
false wall is to keep it from caving. If the earth does not cave, then
you do not need the false work. If, for instance, south of the wall I
was about to construct, there existed a cellar 10 by 15 feet in length,
running parallel with the wall, 7 feet deep, dug out of the earth, and
plastered on the earth and remaining in good condition for years, with
no signs of cracks or scaling of the walls, I would say the chances are
a wall of that character, in the month of November, would not need a
false work to support it. The chances are it was a reasonably compact
wall. In order to determine if it was necessary to construct a false
wall after starting the excavation, 2 man must use his judgment as
he went along. I was not asked the question whether the making of
this wall without false work was negligence. I did not see it built.
I don’t say that it was negligence. I do not want the jury to under-
stand I did. I do not want the jury to understand that the failure to
use false work caused this injury. I did not see the building built,
and if I had told them that, it would only have been my opinion. I
did not examine the foundation inside under the floor. I do not know
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how the floor joists of the building are supported. I saw that the
wall was cracked. I cannot tell whether the wall slipped or slid. 1
saw that it was out of plumb. It had settled, I suppose. I do not
know what else could cause it.”

It may be conceded that failure to give the notice which is required
by the statute is evidence of negligence. Schultz v. Byers, 53 N. J.
L. 442, 13 L.R.A. 569, 26 Am. St. Rep. 435, 22 Atl. 514. The pur-
pose of the statute, however, (Rev. Codes 1905, § 4811), could only
have been to enable the adjacent landowner to take steps for his pro-
tection if his neighbor failed to do so, and the question, after all, is
merely whether or not the wall that was built did not afford all of the
protection that the “false work,” or any other reasonable method of
protection, could have given, and whether the injury to the building
was caused by the excavation at all, but rather by its own poor con-
struction. It is, too, very doubtful whether any part of the damage
complained of was occasioned in the fall of 1909 and prior to the
spring of 1910. It is admitted that plaintiff had a personal knowl-
edge of the excavation within a few days after the work was com-
menced, and, if no damage had then occurred, in ample time to take
steps for his protection. If such is the fact, the failure to give the
statutory notice is by no means decisive of the case. 1 Cyc. 780;
Novotny v. Danforth, 9 S. D. 301, 68 N. W. 749.

Upon the state of facts disclosed, indeed, this court cannot say that
the learned trial judge abused his sound discretion in granting a new
trial. The case is not one where a new trial has been refused, and
where the applicant has been denied any other hearing but upon ap-
peal, nor is it a case where this court upon appeal is asked to set aside
a verdict of a jury. The rule, indeed, seems to be well established
that the granting of a new trial for insufficiency of the evidence to
support the verdict is within the trial court’s discretion, unless no con-
clusion can be drawn from the evidence except one favorable to the
party for whom the verdict was found. Bledsoe v. Decrow, 132 Cal.
312, 64 Pac. 397.

We cannot say that but one conclusion can be drawn from the evi-
dence in this case, and that favorable to the plaintiff and appellant.
After a thorough examination of the record, we in fact find ourselves
entirely confused as to the merits of the controversy. The trial judge,
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indced, “is something more than a mere moderator presiding over a
contest in which it has no concern. On the contrary, it has a distinct
function to perform, and whenever it is convinced that justice has not
been done under the law and the facts, it is its duty to set aside the
verdict and grant a new trial. As an appellate court we have a some-
what different function to perform, for we have not only the verdict
of a jury, but the deliberate judgment of the trial judge after hearing
all the testimony, and we should not interfere with the final order of
the trial judge except in cases where it appears that such judge has
abused his discretion and acted in such an arbitrary and capricious
manner that, instcad of effectuating justice, he has in fact thwarted
it.” Maynard v. Des Moines, 159 Towa, 126, 140 N. W. 208. “At
the conclusion of all the testimony,” the trial judge “weighs the evi-
dence and determines the facts; and if he afterwards concludes that he
has made an erroneous decision, it is his duty, where proper proceed-
ings are had, calling the matter to his attention, to grant a motion for
a new trial; and where there has been heard conflicting testimony, an
appellate court cannot, in reviewing the ruling made upon such mo-
tion, disturb the order. It is only where the evidence heard estab-
lishes an uncontradicted state of facts in favor of one or the other of
the parties to an action that a question of law is presented which an
appellate court may consider. The record of the testimony heard at
the trial of this action does not disclose that the material facts were
uncontradicted or undisputed, and that being true the appellants must
rest content with the order made granting a new trial, unless they can
present some question of law upon which we would be impelled for
other reasons to conclude that the order was irregularly or improper-
ly made.” MecCann v. McCann, 20 Cal. App. 567, 129 Pac. 965.
“An examination of the grounds of the application for the order
appealed from,” says Mr. Justice Wallin, in the case of Pengilly v.
J. 1. Case Threshing Mach. Co. 11 N. D. 249, 91 N. W. 63, 12 Am.
Neg. Rep. 619, “will at once develop the fact that the trial court, in
disposing of the problem presented upon the application, was not gov-
erned by fixed rules of law. . . . When motions of this nature
are presented to a court, they are classified as motions addressed to
the discretion of the court. In considering the evidence adduced or
that newly discovered, no fixed rules of law exist which could be de-



MALMSTAD v. McCHENRY TELEPH. CO. 27

cisive of the result of the investigation. Under such circumstances a
margin of discretion is vested in trial courts, which permits them,
with a view to promoting the ends of justice, to weigh the evidence,
and, within certain limitations, act upon their own judgment with
reference to its weight and credibility. Nor in such cases will the
court necessarily be governed by the fact that the verdict returned has
the support of an apparent preponderance of the evidence. Unright-
eous verdicts sometimes are supported by apparently substantial evi-
dence, and to meet such exceptional cases the presiding judge, who
sees and hears the witnesses, is vested with a discretion to vacate such
verdicts and order a new trial in furtherance of justice. The rule that
governs a court of review in this class of motions—i. e., those which
appeal to judicial discretion—does not apply to trial courts, and hence
the trial court is not debarred from granting or refusing a new trial
by the mere fact that the verdict rests upon substantial or conflicting
evidence. Hayne, New Trials, § 97. This discretion, however, is
neither capricious, arbitrary, nor unrestricted. It is, on the contrary,
a reasonable discretion, to be exercised with great caution; and in
cases of abuse the trial court will be reversed by the reviewing court
in this class of cases. The duties devolving upon a court of review in
this class of cases are to be distinguished from those which govern in
trial courts. In the reviewing tribunal the weight and credibility of
testimony will only be considered with a view to determine whether
the order made in an inferior court, when acting within the domain
of discretion, was or was not an abuse of discretion. See 14 Enc. Pl
& Pr. 930, 985, and cases in note 1; Taylor v. Scherpe & K. Architec-
tural Co. 47 Mo. App. 257. The rule applicable here is analogous to
that applied where a new trial is sought on the grounds of improper
remarks made by counsel to a jury, 4. e., the granting or refusing the
application is within the discretion of the trial court. See Watson v.
St. Paul City R. Co. 42 Minn, 46, 43 N. W. 904, and Sunberg v.
Babeock, 66 Towa, 515, 24 N. W. 19. In the Federal courts, as at
common law, all motions for a new trial are addressed to the discre- -
tion of the trial court, and its ruling cannot be reversed. See 14 Enc.
Pl & Pr. 955. As to the application of this rule to newly discovered
evidence, see Id. 982, note 3, and Hayne, New Trials, p. 250. See
also the South Lakota cases cited in Distad v. Shanklin, 11 S. D. 1,
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75 N. W. 205. In the case at bar the order appealed from granted a
new trial. Such orders, when based upon the insufficiency of the evi-
dence, are rarely reversed by a reviewing court, and never except upon
grounds which are strong and cogent. The reason for discriminating
in favor of such orders is that they are not decisive of the case, but,
on the contrary, only open the way for a reinvestigation of the entire
case upon its facts and merits. See Patch v. Northern P. R. Co. 5 N.
D. 55, 63 N. W. 207; Hicks v. Stone, 13 Minn. 434, Gil. 398; Cowley
v. Davidson, 13 Minn. 92, Gil. 86; Morrison v. Mendenhall, 18 Minn.
236, 238, Gil. 212; also 14 Enc. PL & Pr. 978, 987, and cases in note
1; also, Id. 960.”
The order of the District Court is affirmed.

EDWARD WILSON v. HENRY H. KRYGER.
(149 N. W. 721.)

The Daniels-Jones Company executed at Minneapolis, Minnesota, a contract
for deed to one Peterson, for 2,560 acres of land in Kidder county, this state,
upon which an initial payment down had been made. The contract was
assigned to defendant Kryger. Two instalments became due, and, remaining
unpaid, the company served notice of cancelation of the contract. It then
sold and deeded the land to plaintiff, who brought this action to quiet title.
Kryger defends, claiming “that the place to cancel the contract was in Minne-
sota, where it was made, where it was to be performed, and where the parties
reside;” that if cancelation under the laws of this state is allowed, he is
denied the equal protection of the laws and deprived of his property without
due process of law. Held:

Action to pursue land — suit to quiet title — contract for deed involved =
county where land situated.
1. That in this action to pursue the land, the validity of the contract is
directly involved in the suit to quiet title, and the situs of the action is fixed
by the statute as in the county where the land is situated.

Sale contract — cancelation — foreclosure — default — notice of — procedure
and remedy — situs of land and suit governs procedure.

2. That the statutory provision for cancelation or foreclosure of contracts

by notice of default to be given relates to procedure and remedy concerning
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the enforcement of the contract against the land; and the situs of the suit and
of the land govern the procedure and remedy to recover title to the land;
and the cancelation made under the laws of this state furnishes sufficient
evidence of defendant’s default under said contract to sustain the conclusion
of law drawn from the findings, to the effect that all rights of the defend-
int to the land under said contract were terminated because of his defaults.
The findings sustain the judgment entered.

Forelgn law — immaterial — contract executed in other state.

3. Under the findings and on the judgment roll there is no proof of the
Minnesota law governing cancelation of this contract although the foreign
law in such respect is immaterial. The law of the forum and of the situs
of the real property control the method and procedure of cancelation of con-
tracts in this suit involving title, and where the contract was executed in a
foreign state and without stipulating for performance to be had within this
state,

Appeal — judgment roll — specification of error — no statement of case —
notice of appeal — brief — assignment of error in — such error reviewed.
4. Defendant has appealed upon alleged error appearing upon the judgment
roll only, and without settling a statement of the case. Where a statement
of the case is not settled, and the questions to be raised on the appeal are not
errors of law occurring on the trial, but, instead, only errors appearing on
the face of the judgment roll, no specification of error need be taken at all,
and no specification of error therefore need be served with the notice of appeal,
or at all. All that is necessary to have such error appearing on the face
of the judgment roll only reviewed is to assign and argue in the brief the
error complained of. The insufficient specification of error here taken and
served, not being necessary, is disregarded, and the alleged error assigned
in the brief on the judgment roll is passed upon.

Opinion filed November 12, 1914,

From a judgment of the District Court of Kidder County, Hon. W.
H. Winchester, Judge, defendant appeals.

Affirmed.

W. W. Fry, for appellant.

The contract in this case must be canceled in Minnesota, where it
%23 made, and under the procedure of that state provided. Finnes v.
Selover, B. & Co. 102 Minn. 334, 113 N. W. 883; Walsh v. Selover, B.
& Co. 109 Minn. 136, 123 N. W. 291.

The lez loct contractus governs in the cancelation of a land sale con-
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tract. Selover, B. & Co. v. Walsh, 226 U. S. 112, 57 L. ed. 146, 33 Sup.
Ct. Rep. 69.

The contract itself involves certain rights of the parties, irrespective
of where the subject-matter thereof is located. It makes no difference
where the land is located: We are dealing with the contract. If we
were trying to get the land, to recover possession thereof, to compel
specific performance, we would bring any such action at the situs of
the property. This is an action in personam, and not one in rem. Fall
v. Eastin, 215 U. 8. 1, 54 L. ed. 65, 23 L.R.A.(N.S.) 924, 30 Sup. Ct.
Rep. 3, 17 Ann. Cas. 853 ; Whart. Confl. L. 616; Storey, Confl. L. Sth
ed. 591; Polson v. Stewart, 167 Mass. 211, 36 L.R.A. 771, 57 Am. St.
Rep. 452, 45 N. E. 737.

Forfeitures of land contracts are not favored, and will not be enforced
unless clearly provided for by the contracts. Hudson v. Shepard, 90
I1l. App. 626.

If a definite place of performance is given in the contract, it must
be performed there. Prairie Development Co. v. Leiberg, 15 Idaho,
379, 98 Pac. 616.

If no place is designated, then the vendor must seek the purchaser
at his residence. Samuel v. Allen, 98 Cal. 406, 33 Pac. 273; First
Nat. Bank v. Edgar, 65 Neb. 340, 91 N. W. 404; Drum v. Stevens, 94
Ind. 181; Randall v. Constans, 33 AMinn. 329, 23 N. W. 530.

The covenants and agreements of such a contract are personal in their
nature. 39 Cyc. 1787.

Reese L. Phelps and Jesse Van Valkenburg, for respondent.

The Minnesota statute cannot be considered, as under our law it is
not a matter of which our courts will take judicial notice. Cosgrove v.
MecAvay, 24 N. D. 343, 139 N. W. 693.

Aside from this, the Minnesota law relied upon was not in force at
the time of the cancelation of this contract. AMinn. Laws, 1909, chap.
355, p. 406.

If a purchaser under such a contract undertakes to enforce the con-
tract, he must do so where the land is located ; upon a breach of such
contract or for damages thereunder, he must bring the action in the
state where the contract was made and performance required. Finnes
v. Selover, B. & Co. 102 Minn. 334, 113 N. W. 883.

An action by the vendor for specific performance under such a con-
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tract may be brought where the vendee resides, even though the land is
in another jurisdiction. O. W. Kerr Co. v. Nygren, 114 Minn. 268,
130 N. W. 1112, Ann. Cas. 1912C, 538.

Goss, J. This is an action to determine adverse claims. Defendant
answers that he is interested as the holder of a contract of sale of the
land involved. By reply it is alleged said contract was canceled for
defaults thereunder. Trial was had at a regular term, defendant fail-
ing to appear. On plaintiff’s proof the court made findings, conclusions,
and order for judgment, upon which judgment was entered quieting
title in plaintiff. Defendant’s appeal is governed by chap. 131, Laws
of 1913, as was held in this action. Wilson v. Kryger, 26 N. D. 77,
51 L.R.A.(N.S.) 760, 143 N. W. 764. Subsequently and pending this
appeal portions of appellant’s brief on motion were stricken, together
with certain matter not properly a part of the judgment roll. The case
is now for decision upon error assigned upon the judgment roll, and
“upon that alone, as there is no settled statement of the case, and hence
nothing reviewable except error as assigned in appellant’s brief upon
the judgment roll proper.

In the opinion written in this action upon motion to dismiss this ap-
peal, in 26 N. D. 77, 51 L.R.A.(N.S.) 760, 143 N. W. 764, appear
statements concerning the specification of errors of law, there permitted
to be served after time. It was assumed that the taking and service of
said specification was necessary as a prerequisite to an assignment of
error and review in this court. What was there said was under the
apprehension that a statement of the case would be used on appeal, and
that the same would therefore be necessary accordingly to raise alleged
errors occurring on the trial. The justice who prepared said opinion has
also since written the opinion in Leu v. Montgomery, — N. D. —, 148
N. W. 662, wherein it is held that in an appeal taken to review alleged
error on the judgment roll alone, no specification of errors of law need
be taken at all. Nor in such an appeal on the judgment roll alone need
there be any specification of errors of law either taken or served. “It
was not the purpose in the enactment of § 4 [chap. 131, Sess. Laws 1913,
now § 7656, Comp. Laws 1913] to require any statement or speci-
fication to be thus served, except in cases where under the former stat-
ute (§ 7058, Rev. Codes 1905) the same were required to be incorpor-
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ated in statements of the case, and it is of course true that no such speci-
fications were required under § 7058, in order to enable the court to re-
view rulings appearing upon the judgment roll proper. In such case it
is only necessary for the appellant to assign such ruling as error in his
brief. To make our position plain, the words ‘errors of law’ as used in
§ 4 of the new practice act should be construed to refer only to errors
of law occurring at the trial, and which, in order to be brought to the
attention of the court under the former practice, had to be specified in
the settled statement of case, and that they have no reference to errors
appearing upon the face of the record proper.” Mention is made of
this for the reason that appellant, in attempting to comply with permis-
sion granted in the former hearing in this court of this appeal, served
a so-called specification of error, but which specification as such is
wholly insufficient to raise any error on the judgment roll. As it was
unnecessary, however, to take or serve any specification of error, this
one served may be disregarded. Consideration will now be given to
appellant’s brief.

The three briefs filed by appellant, while somewhat indefinite as to
error assigned, are sufficient to raise the principal question of whether
the conclusion of law that the contract of sale under which appellant
claims an interest in the premises was canceled is the correct legal de-
duction from the facts found in the findings as supplemented by those
admitted in the pleadings. And this is the question mainly discussed
in the respondent’s brief. The contracts in question are a part of the
pleadings, and their execution and delivery is admitted. The contract
in question is one by the Daniels-Jones company to Carl Peterson,
dated January 19, 1909, wherein said Company agreed to sell to Peter-
son 2,560 acres of land in Kidder county, North Dakota, for $21,760,
with $1 paid on said purchase, and the balance in instalments, the
first of which, for $1,280, matured the following March 1st, and $2,560,
the first of each month thercafter until November 1st, the date of the
last instalment. This contract was assigned immediately to Kryger,
the appellant, who subsequently has contracted to sell a portion of said
land to a codefendant, Piper, the date of said agreement being De-
cember 30, 1910; that the Daniels-Jones Company, at the time of
executing said contract of sale to Peterson, owned the land. They
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~ subsequently have conveyed it to this plaintiff, Wilson, who owned it
at the time of the commencement of this action. The contract given
to Peterson is dated at Minneapolis, Minnesota, and does not stipulate
for a place of performance. The findings establish that Peterson and
Kryger defaulted in the payments due under the contract March 1st
and April 1st, and that on April 15 notice of cancelation because of
default was placed in the hands of the sheriff of Kidder county,
North Dakota, for service, who made return of inability to find either
Peterson or Kryger, whereupon notice of cancelation was served by
publication thereof in Kidder county for three weeks beginning May
1, 1909. Said notice thus served was to the effect that unless said de-
faults were cured by payment of all amounts due before thirty days
after the service of said notice, the contract would be canceled and
terminated. Subsequently, affidavit of publication, together with affi-
davit of nonredemption from said contract, were filed for record.
Deeds to this plaintiff were filed for record June 6, 1910, and May
15, 1911. On March 1, 1909, Kryger filed his affidavit for record,
therein reciting that he held a contract for deed. Service of notice of
cancelation was completed prior to June 1, 1909, and said purchasers
had not paid to said company any sum of money whatever, nor had
any payments been made on said contract except the initial payment of
$1; after cancelation was effected the company notified Peterson that
it was willing to surrender all his notes evidencing said defaulted pay-
ments, and that they would be surrendered on his demand, but they
were not called for. Neither of said defendants have ever had posses
sion of nor have exercised any ownership over the lands in question.
The answer pleads § 4442 of the Revised Laws of Minnesota of 1905,
and plaintiff in his reply admits that said section reads ‘““as set forth
in the answer.”

Under these facts appellant contends in his brief that the contract
was not canceled, and that the findings do not support the conclusion
of cancelation; “that the place to cancel this contract is in the state
of Minnesota, where it was made, where it was to be performed, and
where the parties reside; and (2) that the judgment appealed from is
of no force or effect for the reason that its enforcement by the state of
North Dakota abridges the privileges and immunities of a citizen of
Minnesota, and denies him the equal protection of the laws, and de-

29 N. D.—3.
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prives him of his property without due process of law as guaranteed
to him by art. 14 of the Federal Constitution, and that the judgment
has an extraterritorial effect in depriving a citizen of Minnesota of
his property rights under and by virtue of a contract made and enforce-
able in Minnesota.”

The foreign statute is a fact to be established. Cosgrave v. McAvay,
24 N. D. 343, 139 N. W. 693. Though the answer recites § 4442 of
the Revised Laws of Minnesota 1905, and the admission is made in
the reply that the same reads as stated, it is no proof that the same
was in effect, or was unchanged or unamended, or was the law of that
state at the time this contract was entered into; nor is it claimed to
have been such in the answer; and defendant has failed to prove the
fact of what the foreign law was at the time the parties entered into
this contract. The presumption would then apply that the common law
prevailed and governed the parties at the time and subsequently.
Comp. Laws 1913, § 7936, Subdiv. 41. Indeed, in respondent’s brief
attention is called to an alleged amendment to the section of the Minne-
sota statute quoted, claimed to have been effective at or before the time
of the cancelation of this contract. As the proof of the foreign law
applicable to this contract at the particular time in question, and which
must have been a part of the evidence in the case, is not before us, and
the record is otherwise uncertain as to what said law was in fact, no
presumption will be indulged in, and it will be regarded as a failure
of proof of the fact of the foreign law governing cancelation of this con-
tract, conceding that its cancelation depended upon a compliance with
the Minnesota instead of the North Dakota statutes as to cancelation of
the land contract after default.

This action is one in pursuit of the land, drawing in question the
validity of this contract for sale of land. That the action is for realty,
and is in no sense a personal one, must not be lost sight of, Defendant
has overlooked this distinction. As such the action is local, and not
transitory. Not incidentally, but primarily, this action is “for the
recovery of real property or an estate or an interest therein,” under
defendant’s own pleading. Section 7415, Comp. Laws 1913, fixes the
situs of such a suit as within the county wherein the land lies. And
if defendant’s contention be true, and his contract of sale enforceable
against the land, he is an equitable owner thereof, the vendor holding
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the legal title in trust for him and as security for the purchase money.
57 L.R.A. 643, note. Accepting his claims at face, he is in the courts
of this state seeking specific performance with a view of obtaining a
decree awarding him title to land here situated. The question of the
validity of his contract so asserted for such purposes is directly in-
volved, and is challenged by plaintiff’s claim that cancelation thereof
was had in conformity to the laws of this state. Defendant answers
that the cancelation thus affecting title to land here situated and in
litigation must be determined according to lex loci contractus, instead
of lex rei site. His claim is unsound for the reason the question is
one of remedy, that is, procedure involved in the enforcement of the
contract and the procuring of title, analogous to the foreclosure of a
mortgage or an action to specifically perform. That it is a course of
statutory procedure used and invoked against defendant to defeat his
equitable title in no wise changes the fact that it is a statute relating
to a remedy ; namely, the manner of foreclosure of land contracts. De-
fendant can no more urge necessity for cancelation of this contract under
the Minnesota law than he could that he should cast his pleadings and
form of action to obtain title to this land under and according to the
foreign law. Both relate to matters of remedy in the enforcement of this
contract to land here situated. Comp. Laws 1913, §§ 8119-8121. The
statute on cancelation is but provision for a certain kind of evidence of
default. It is not a substantive law provision, but rather evidentiary.
Such provisions pertain to the law of the forum. Wharton on Conflict of
Laws, 3d ed. § 690. “That matters respecting remedy depend upon
the law of the place where suit is brought is universally conceded.”
Wharton, Confl. L. § 675a. “When the law involved is a statute, it
is a question of construction whether the law is addressed to the neces-
sary constituent elements or legality of the contract, on the one hand,
or to the evidence by which it shall be proved, on the other. In the
former case the law affects contracts made within the jurisdiction,
wherever sued; . . . in the latter it applies to all suits within the
jurisdiction, wherever the contracts sued upon were made.” Wharton,
Conflict of Laws, Page 1436, quoted from Emery v. Burbank, 163
Mass. 326, 47 Am. St. Rep. 456, 28 L.R.A. 57, 39 N. E. 1026. This
is not a contract primarily of security, and therefore the case is not
analogous to security transactions; nor is it an action for damages,
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brought under the law of the place of the contract, for breach of said
contract to convey land in another state, as is illustrated by Finnes
v. Selover, B. & Co. 102 Minn. 334, 113 N. W. 883, or Walsh v.
Selover, B. & Co. 109 Minn. 136, 123 N. W. 291, appealed to the
Federal Supreme Court and decided in 226 U. S. 112, 57 L. ed. 1486,
33 Sup. Ct. Rep. 69, and here relied upon by appellant. The action
is not personal and transitory, but real and local. Neither is title in-
volved as incidental to equitable relief awarded in a jurisdiction foreign
to the land; nor is there here any question of enforcement of a con-
tract affecting realty, valid where made, but invalid where the land
is situated. The contract when executed was valid both there and
here. It has been canceled according to the law of the forum and the
situs of the realty. The law of the forum will recognize no foreign
law touching cancelation ; in other words, pertaining to the enforcement
or nonenforcement of this contract in this suit, involving particular
real property, by our statute necessarily local to the county where the
real property is situated. Comp. Laws 1913, §§ 8119-8122. The
distinction between this suit and the so-called Selover Cases is clearly
drawn in Selover, B. & Co. v. Walsh, 226 U. S. 112, at page 123, in
the following language: “The contention is that the statute as applied
affected the transfer of land situated in another state, and outside
of, therefore, the jurisdiction of the state of Minnesota. In other words,
it is contended that the law of Colorado, the situs of the property, is
the law of the contract. . . . The principle cannot be contested,
but plaintiff in error pushes it too far. Courts in many ways, through
action upon or constraint of the person, affect property in other states,

. . and in the case at bar the action is strictly personal. It in no
way affects the land or seeks any remedy against it. The land had
been conveyed to another by plaintiff in error, and it was secure in
the possession of the purchaser. Redress was sought in a Minnesota
court for the violation of a Minnesota contract, and, being such, the
law of Minnesota gave the right and measure of recovery.” But the
recovery sought was for damages, and, as stated in the opinion, the
land was not affected, nor was a remedy sought against it. The deci-
sions cited are not applicable; on the contrary, see note to Clement v.
Willett, 17 L.R.A.(N.S.) 1094, citing authority that “it is obvious,
of course, that the lex fori prevails over lex rei site, the lex loci con-
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tractus, the lex loct solutionts, and all other laws so far as concerns
matters that relate to the remedy as distinguished from the substantive
contract. . . . And the necessity of alleging facts avoiding the
grantor’s attempted release of the grantee from the assumption cove-
nant is also determined by the lex fori;” and other illustrations are
given. See notes to Smith v. Southern R. Co. 26 L.R.A.(N.S.) 927-
941; Bank v. Doherty, 4 L.R.A.(N.S.) 1191; Fall v. Easton, 23
LRA.(N.S.)924; and 17 L.R.A.(N.S.) 1094; and extensive note to
Procter v. Procter, 69 L.R.A. 673, particularly summary at page
696; and Bullitt v. Eastern Kentucky Land Co. 99 Ky. 324, 36 S.
W. 16; 39 Cyc. 1435; Polson v. Stewart, 167 Mass. 211, 36 L.R.A.
771, 57 Am. St. Rep. 452, 45 N. E. 737; Cosgrave v. McAvay, 24 N.
D. 343, 139 N. W. 693, decisive of many of these questions.
Defendant desires a decision on his second assignment of error par-
ticularly set out in detail earlier in this opinion, in which he claims
our holding (1) denies him equal protection of the law, and (2) de-
prives him of his property without due process of law. Considering
the last first, he is in no position to urge that the cancelation effected
operated to divest him of his property without due process of law.
On the face of the findings, back of which this court cannot go because
the evidence upon which the findings are based has not been brought into
the record, defendant was in default, and the contract was adjudged
canceled, and he decreed to have no interest in said real property. The
decree was entered after his appearance in an action in which he has
bad his day in court. His rights were not necessarily canceled by
the notice of cancelation served. Defendant has erroneously assumed
the contrary. Service of notice of cancelation does not alone neces-
sarily divest him of any rights. It is but a step required by statute to
be taken to lay the basis for rights afterwards to be adjudged, if neces-
tary, by court action. The steps taken but furnish evidence of default,
whether insufficient or conclusive, to depend upon the other considera-
tions. It is hard to see, then, where the defendant has been deprived
of his property without due process of law, he having had his day in
court, and title being quieted against him by court decree. In no way
bas his right been short circuited. . '
As to whether the privileges and immunities of the defendant as a
citizen of Minnesota have been invaded and he been denied equal pro-
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tection of the laws has already been decided adversely to his contention
in the very case he cites, that of Selover, B. & Co. v. Walsh, 226 U.
S. 112, 57 L. ed. 146, 33 Sup. Ct. Rep. 69, holding that “the test of
equal protection of law is whether the parties are all treated alike in
the same situation.” Defendant as a nonresident is treated no dif-
ferently from any resident holder of a contract on lands within this
state. The same rules apply to foreclosure of interest therein against
all parties, residents and nonresidents, and without discrimination.
“All parties are treated alike in the same situation,” and the test is
satisfied. The judgment of the District Court is affirmed, with costs.
It is so ordered.

Sparping, C. J. I concur in the result.

IN THE MATTER OF THE PETITION OF MARTHA A. HART
FOR A WRIT OF HABEAS CORPUS.

(L.R.A.—, 149 N. W. 568.)

Commutations and pardons — board of pardons — exclusive power vested
in.
1. The exclusive power to grant commutations and pardons is vested by
article 3 of the Amendments to the Constitution of North Dakota in the board
of pardons.

Trial court may suspend execution of sentence = appeal to executive
clemency.
2. A trial court may, without encroaching upon the prerogatives of the
pardoning power, suspend the execution of sentence so as to allow an oppor-
tunity for an appeal to executive clemency.

Suspension of sentence — may be revoked — sentence later pronounced.
3. Where the court suspends a jail sentence for an indefinite period, under
the provisions of chapter 136 of the Laws of 1913, such suspension may be

Note.—This case is in harmony with the other authorities on the subject, as
shown by a review of the cases in notes in 33 L.R.A.(N.S.) 112, and 39 L.R.A.
(N.S.) 242, in sustaining the power of the court to enforce a sentence after a
stay of execution.
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revoked and the defendant imprisoned even after the period of the sentence
has expired.

Opinion filled November 21, 1914,

Original petition for a writ of habeas corpus. Writ issued
Writ quashed.

Statements of facts by Bruce, J.

This is a proceeding upon a writ of habeas corpus, the writ having
been issued by this court. On the 20th day of October, 1913, the peti-
tioner was arrested at the city of Fargo, and brought before the Honor-
able A. G. Hanson, judge of the county court of Cass county, on the
charge of keeping and maintaining a bawdy house. She entered a
plea of guilty, and the court imposed a fine of $300 and a jail sentence
of six months, and also required the defendant to pay the costs of the
action. On the same day the following order suspending the jail sen-
tence was entered: ‘“Said defendant and her attorney, Seth W. Rich-
ardson, Esq., appeared in court, and the state’s attorney, A. W. Fowler,
was also present. The defendant then in person and in open court
withdrew her plea of not guilty to the charge of keeping and main-
taining a bawdy house, and entered a plea of guilty to said charge. By
consent of counsel, judgment was then entered, and said defendant was
sentenced to be confined in the county jail of Cass county, North
Dakota, for a period of six months, and pay a fine of $300 and costs
of this action taxed at $3.70, and in default of the payment of the
fine and costs, that she stand committed to the said county jail for the
further period of ninety days. Thereupon said defendant by her counsel
paid into court said fine of $300 and $3.70 costs, and, it appearing
to the satisfaction of the judge of this court that said defendant has
not heretofore been imprisoned for crime, and it further appearing
to the satisfaction of the judge of this court that said defendant is
about to leave this state, and it further appearing to the satisfaction
of the judge of this court that the public,welfare does not demand or
require that the defendant shall suffer the full penalty of the judgment
imposed by said sentence; now therefore, on motion of said state’s at-
torney, it is hereby ordered and directed that said jail sentence of six
months imposed upon said defendant as aforesaid be, and the samo
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hereby is, suspended, and said defendant having paid into the court
the fine and costs as required by said judgment and sentence, said de-
fendant is hereby ordered discharged and released from custody forth-
with. Dated at Fargo, N. D. this 28th day of October, 1913. By
the Court, A. G. Hanson, Judge.”

After the entering of this order the petitioner seems to have resided
outside of the state for the period of six months. About a year after
and on the 2d day of October, 1914, however, she was again charged
with keeping a bawdy house in the city of Fargo, and although a plea
of not guilty seems to have been entered in the action, and no trial
seems to have been yet had thereon, the following order was entered by
the court: ‘“Order vacating order suspending jail part of sentence.
The above-entitled action came on this day to be heard upon the ap-
plication of Arthur W. Fowler, state’s attorney, for an order vacating
that certain order made in this court on October 28th, 1913, in the
above-entitled case, suspending the jail part of the sentence which had
been on that day imposed upon the above-named defendant, and the
state’s attorney having submitted evidence proving that the above-
named defendant had on the 2d day of October, 1914, violated the
laws of this state by conducting a bawdy house at No. 217, 2d Avenue
North, in the city of Fargo, North Dakota, and the court having duly
considered the matter, and being fully advised in the premises, and
believing that the said order suspending said sentence should be revoked
and set aside, now therefore, it is hereby ordered that the said order
dated October 28th, 1913, suspending the jail part of the sentence, be,
and the same is hereby, revoked and set aside. Dated at Fargo, N. D.
this 2d day of October a. ». 1914. By the Court, A, G. Hanson,
Judge.”

A bench warrant was duly issued on this order of suspension, and
the petitioner was arrested. A petition was then made to the district
court of Cass county for a writ of habeas corpus, which was issued,
but quashed on the hearing. Petitioner and defendant then applied
to this court for a writ, which was issued and a return made, the sher-
iff justifying under the order of revocation and the bench warrant of
the county court. '

" Harry Lashkowitz, for petitioner.
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Wm. C. Fowler, State’s Attorney, and Wm. C. Green, Assistant
State’s Attorney, for the State.

The court had jurisdiction to suspend the execution of the sentence,
and, later on, to revoke such suspension and enforce the sentence.
Mere matters of form are immaterial. State ex rel. Styles v. Beaver-
stad, 12 N. D. 531, 97 N. W. 548; State v. Buckley, 75 N. H. 402,
74 Atl. 875; Re Collins, 8 Cal. App. 367, 97 Pac. 188; Weber v.
State, 58 Ohio St. 616, 41 L.R.A. 472, 51 N. E. 116 ; State v. Vaughan,
71 Conn. 457, 42 Atl. 640; Re Hinson, 156 N. C. 250, 36 L.R.A.
(N.S.) 852 and cases cited, 72 S. E. 310; Fults v. State, 2 Sneed,
232.

Every court has inherent power to enforce obedience to its mandates,
and to do all things within its jurisdiction necessary for the adminis-
tration of justice. 8 Am. & Eng. Enc. Law, 28, and cases cited; Re
Markuson, 5 N. D. 180, 64 N. W. 939; Re Schantz, 26 N. D. 380,
144 N. W. 445; Rev. Codes 1905, § 9513.

The suspension of sentence is not a‘reprieve. The one postpones the
execution of sentence for an indefinite time; the other to a fixed day.
Carnal v. People, 1 Park. Crim. Rep. 263; State v. Finch, 54 Or.
482, 103 Pac. 511; Miller’s Case, 9 Cow. 730; State v. Abbott, 33
L.R.A.(N.S.) 120, note.

A court in suspending the execution of sentence does not encroach
upon the powers of the pardon board. Snodgrass v. State, — Tex
Crim. Rep. —, 41 L.R.A.(N.S.) 1144, 150 S. W. 162.

Bruck, J. (after stating the facts as above). The question to be
resolved in this case is whether, after an order suspending a jail
sentence on which no commitment has been issued, and six months
after the period of that sentence has expired, the court which imposed
the sentence and suspended the same may revoke the order, and order
the commitment of the defendant, and require her to serve out the
original jail sentence.

The statute under which the sentence was suspended is chapter 136
of the Laws of 1913, and reads as follows: ‘“Section 1. Court may
suspend or modify sentence, when. In all prosecutions for misdemean-
ors, where the defendant has been found guilty, and where the court
or magistrate has power to sentence such defendant to the county
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jail, and it appears that the defendant has never before been imprisoned
for crime, either in this state or elsewhere (but detention in an institu-
tion for juvenile delinquents shall not be considered imprisonment),
and where it shall appear to the satisfaction of the court or magistrate
that the character of the defendant and circumstances of the case are
such that such defendant is not likely again to engage in an offensive
course of conduct, and where it appears that the public welfare does
not demand or require that the defendant shall suffer the penalty im-
posed by the law, said court or magistrate may suspend the execution
of the sentence or may modify or alter the sentence imposed in such
manner as to the court or magistrate, in view of all the circumstances,
seems just and right.”
We are of the opinion that the court had jurisdiction to revoke
“this order. There can be no doubt that the power “to remit fines and
forfeitures, to grant commutations and pardons after convictions, for
all offenses except treason and cases of impeachment,” was by § 76
(art. 3) of the Constitution vestéd solely and exclusively in the govern-
or; that § 76, that is to say—article 3 of the Amendments—took this
exclusive power from the governor and vested it in the board of par-
dons, of which the governor is a member, and that the sole and exclusive
power in such matters now rests in that board. Re Webb, 89 Wis.
354, 27 L.R.A. 356, 46 Am. St. Rep. 846, 62 N. W. 177, 9 Am. Crim.
Rep. 702 ; Snodgrass v. State, — Tex. Crim. Rep. —, 41 L.R.A.(N.S.)
1144, 150 S. W, 162. We realize, of course, that there are some
authorities which seem to hold that, prior to the American Revolution,
the English courts exercised a co-ordinate power in such matters, and
which seem to argue for a like power in the American courts. If the
premise were true, it can, on the ground of analogy, have no application
in America, as, prior to the English Revolution and the establishment
of the so-called parliamentary idea, the theory, though occasionally com-
batted, was consistently adhered to, that the power which was possessed
by the courts flowed from the King, that all agencies of government
derived their power from him, and that these powers were exercised in
accordance with his wish and will, and that when the exercise of power
or authority was sanctioned by him it was deemed to have the approval
of the sovereign power. Even after the English Revolution, and the
establishment of the parliamentary idea, it has been “the King in Par-
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liament” who has governed trials. There are not in England, in fact,
and never have been, three distinct agencies of government, wholly in-
dependent of each other, with their powers and duties defined by the
written law of the land, as is the case in America. See Snodgrass v.
State, supra; Jenks, Short History of English Law, p. 187. The act
of the judge, therefore, was to a large extent that of the sovereign.
Even if this were not the case, however, the premise is itself entirely
false from a historical standpoint. Prior to the American Revolution
the English courts never, as a matter of fact, exercised, or presumed
to exercise, the powers which are sought to be conferred by the stat-
ute in question, and at the time of the English Revolution, in 1688,
and, long prior to the American Revolution and to the adoption of the
American Constitutions, both state and national, had ceased to exercise
the powers on the analogy of which the premise and the argument is
based. To quote from the opinion in the case of Snodgrass v. State,
supra: “In the early days of England a person upon trial as to his
guilt or innocence was not permitted to introduce any witnesses to prove
himself innocent of an offense charged against him, nor in mitigation
of the punishment. The Crown introduced its evidence to prove his
guilt, and, if that testimony showed his guilt to the satisfaction of the
jury, they so found. If the court had a doubt of his guilt from the testi-
mony, it could not grant a new trial on that ground, and no appeal was
then permitted on ‘this ground. Under this condition the plea of
benefit of clergy arose. It was first claimed by officials of the church
alone, who claimed the right to be tried in the ecclesiastical court.
This plea was then permitted to all persons eligible to clerk or other
position in the church,—that is, all men who could write,—and finally
broadened to apply to all persons charged with crime. Not being per-
mitted to offer testimony showing his innocence on the trial, nor offer
testimony in mitigation of the punishment, after being found guilty
by verdiet, when granted the benefit of clergy, persons adjudged guilty
of crime were first permitted in the ecclesiastical court to expurgate
themselves, or prove their innocence and offer evidence in mitigation.
Later the courts that tried the cases after verdict but before assessment
of the punishment by sentence, would permit a defendant to introduce
testimony in mitigation of the punishment to be assessed by the sen-
tence or judgment of the court; and under this system there grew up
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the custom of suspending the sentence until the evidence was heard
under this plea, so that the court might have the benefit of it in arriving
at the punishment he would assess. Upon hearing this testimony the
court frequently refused to inflict the death penalty, which was. virtu-
ally the penalty for all felonies, and would only assess a penalty of
burning in the hand to mark the man; later, burning in the face; and,
still later, sentencing the person adjudged guilty, to transportation to
America or some other point beyond the seas, and other penalties.
From this power of the courts of England, claimed and exercised in an
early day, must we look to any inherent power in a court to ameliorate
or relieve any person of punishment adjudged guilty of an offense. In
Chitty’s Crim. Law, Vol. 1, p. 624, the rule at that time is said to have
been: ‘By the common law . . . the prisoner was not even permit-
ted to call witnesses. . . . DBut the jury were to decide on his guilt
or innocence according to their judgment upon the evidence offered in
support of the prosecution. And, though . . . this latter practice
of rejecting evidence for the prisoner was abolished about the time of
Queen Mary, yet the witnesses could not be sworn on behalf of the
prisoner, but were merely examined without any particular obligation,
and therefore obtained but little credit with the jury.” In his work he
recites that Queen Mary in appointing Sir Richard Morgan Chief
Justice of the common pleas enjoined him ‘that notwithstanding the
old error [of the old law], which did not admit any witnesses to speak,
or any other matter to be heard, in favor of the adversary, her Majesty
being a party, her Highnesg’s pleasure was that whosoever could be
brought in favor of the subject should be heard.” Mr Blackstone in his
commentaries says that, shortly after the Revolution of 1688, among
the chief alterations of the law was the ‘regulation of trials by jury,
and the admitting of witnesses for prisoners under oath.” Other learned
commentators and writers of that period could be cited as showing that
the ‘plea of benefit of clergy,’ or suspending sentence, was the outgrowth
»f that condition, when during the trial not only was his mouth closed,
but the mouths of all persons who would testify in his favor were also
closed, and this plea or suspension of sentence, or reprieve, as it was
called in that day and time, was but a way of permitting those who would
testify in his favor to be heard in mitigation of the punishment to be
assessed, although in the common pleas court on this hearing they were
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not allowed to dispute the verdict of guilt which had been found by the
jury, but the testimony was received alone to aid the judge in passing
sentence after the verdict of guilt, and in mitigation of the punishment.
But in the beginning and for a long time this plea was not allowed in
cases except where the penalty was death, and was never applied to petit
theft or misdemeanors. This can have no application to our jurispru-
dence, for the jury in their verdict fix the punishment, as well as pass
upon the guilt or innocence of an accused person. After it became the
law in England that witnesses were permitted to testify on oath in be-
half of a defendant on trial of his guilt or innocence, this plea and cus-
tom rapidly waned, and by statute it was provided it could not be plead-
ed in many cases, and finally in 1827 it was wholly abolished, and has
not been the rule in that country since that date. Bishop, Crim. Law,
§ 937. Yet we find some trying to work out a theory whereby our courts
would inherit that power from the jurisprudence of England, although
it was taken away from the courts of England nearly a century ago, and
arose under conditions wholly at variance with our system of jurispru-
dence.” See also State v. Voss, 80 Iowa, 467, 8 L.R.A. 767, 45 N. W.
898.

That the order of the trial court suspending sentence in the case at
bar would, if construed as petitioner desires it, constitute an invasion
of the province of the board of pardons, there can, indeed, be but little
question. Ex parte Clendenning, 1 Okla. Crim. Rep. 227, 19 L.R.A.
(N.S.) 1041, 97 Pac. 650; Snodgrass v. State, — Tex. Crim. Rep. —,
41 LR.A.(N.S.) 1144, 150 S. W. 162; Re Webb, 89 Wis. 354, 27
LR.A. 356, 46 Am. St. Rep. 846, 62 N. W. 177, 9 Am. Crim. Rep.
702 ; State v. Abbott, 87 S. C. 466, 33 L.R.A.(N.S.) 112, 70 S. E. 6,
Ann. Cas. 1912B, 1189. It is to be remembered that the Constitution
vests in the board the power both to commute and to pardon. We have
no doubt that, following the analogy of the English courts, and as a
power which is inherent in the court itself, and certainly under the
sanction of the statute, the trial judge can suspend the enforcement of
a sentence for a reasonable time in order to allow an appeal to the exec-
utive clemency. Beyond this, however, the courts cannot go. The case
at bar, in fact, is none other than one in which the court has, under the
sanction of the statute, allowed the defendant that opportunity; and
although the time that has elapsed between the rendition of the judg-
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ment and the rearrest has been longer than the original sentence, the
defendant cannot complain, as the original order was legal, and the
failure to sooner seek for the clemency of the board of pardons is due
to the delay not of the court, but of the defendant herself. Miller v.
Evans, 115 Iowa, 101, 56 L.R.A. 101, 91 Am. St. Rep. 143, 88 N. W.
198; Re Schantz, 26 N. D. 380, 144 N. W. 445; Fuller v. State, —
Miss. —, 39 L.R.A.(N.S.) 242, 57 So. 6.

We are not unmindful of the case of Re Markuson, 5 N. D. 180, 64
N. W. 939, and that in it we said: “We know of no authority which
will permit a trial court to postpone from time to time the date at which
imprisonment shall go into effect after a valid judgment has been en-
tered, declaring that the imprisonment shall begin at a definite date
which is stated in the judgment. The time at which a sentence of im-
prisonment begins and ends is a matter of the greatest importance, and
is so considered by all the authorities. . . . TUnder § 21, supra, the
judgment may be withheld for thirty days upon the terms stated in the
statute, and to facilitate a review in the supreme court, but we find no
authority anywhere under which the time of taking effect of a judgment
of imprisonment as originally pronounced may by orders of the trial
court be postponed from time to time for any purpose or under any
circumstance.” That case, however, was handed down in 1895, and long
prior to the enactment of the statute which is now before us, which au-
thorizes the suspension of sentences, and which must, if possible, be up-
held and be given a construction which will be in accordance with the
provisions of the Constitution.

To construe the statute as granting the power to the trial court to
commute & sentence or to pardon the offense would render the statute
unconstitutional. To hold that the suspension is indefinite, and only
for a reasonable time, and for the purpose of affording the prisoner, if
he desires, an opportunity to apply for executive clemency, would
render it valid. We so construe it. We hold, indeed, that the statute
justifies just such a procedure as was suggested in the Texas court of
criminal appeals in Snodgrass v. State, supra. In that case, the court,
though holding a statute to be unconstitutional which sought to confer
upon the courts the power “to suspend judgment on conviction during
the good behavior, and ultimately to annul the judgment,” expressly
said: “A law can be drawn so that if on the trial it appears that it is
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the first offense, and the evidence convinces the judge that the best in-
terests of society, of the individual, and of the state would be served if
the hand of the law was stayed and the person adjudged guilty be given
a chance to reform, he may recommend to the governor a conditional
pardon, and we are sure that in every deserving case the recommenda-
tion would be complied with by the governor. The people had the con-
fidence in the governor to place this power in his hands, and we, too,
have the same confidence. The law could require that he have the court
stenographer make a copy of the testimony heard, and require the judge
to forward it to the governor, with his recommendation, and provide
that the prisoner be not conveyed to the penitentiary until the governor
had acted on the recommendation. Thus the end sought may be reached
in a way not violative of our Constitution, and all the good features in
the law be retained.”

The suspension in the case at bar is, in effect, nothing more or less
than a recommendation to the board of pardons, and the giving to the
defendant an opportunity to obtain clemency from that board. The
order was made under the authority of the statute, and therefore does
not come within the condemnation of the case of Re Markuson, 5 N. D.
180, 64 N. W. 939. If the defendant has neglected to take advantage
of the opportunity offered, she has herself only to blame, and cannot
complain if the order is afterwards revoked.

The writ will be quashed.

SpaLping, Ch. J., dissenting. I cannot concur in the conclusion
reached by my associates in this case. The result seems to come by rea-
son of a belief that no different conclusion can be reached, and avoid a
decision that the statute in question is invalid. To save so holding, it
seems to me the court has put an exceedingly strained construction on
the meaning and the reasons for the law. I shall not at length review
the authorities cited, but on this question simply refer to the case of
Snodgrass v. State, — Tex. Crim. Rep. —, 41 L.R.A.(N.S.) 1144, 150
S. W. 162, on which so much reliance seems to be placed. I am unable
to discover that it has any application to either the law or the facts
before us.

In effect the Texas law wiped out the effect of the conviction, as well
as the fact of conviction, and restored the party to practically the same
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position in society that he had occupied before the conviction, or would
have occupied had he never been convicted. This is why the Texas stat-
ute was construed as working a pardon, if valid. Our statute does not
contain any such provisions, but, on the contrary, when strictly con-
strued, if the defendant’s conduct is exemplary, it leaves a sentence
hanging over him during the remainder of his life. The better his con-
duct the more certain it is that his future must be blighted by a judg-
ment of conviction in a criminal case still suspended over him. It thus
becomes a punishment for good conduct rather than for infractions of
law, and this only in case of the commission of a minor offense. The
court may at any time, either with or without cause, revoke its order of
suspension and inflict the punishment prescribed.

The defendant may not have sought a suspension of the execution of
the judgment. He may not have desired it. The court may, neverthe-
less, inflict upon him a punishment far in excess of anything usual or
theretofore known in the annals of jurisprudence for the offense com-
mitted. To say the least, for a misdemeanor it becomes an unusual
punishment. In the case at bar the record discloses that the application
for a suspension of execution was made by the state, and not by the de-
fendant. But the Texas case is not authority on the further point to
which it is cited.

The Texas court in its opinion suggested that a law might be drawn
to cover first offenses, providing for a recommendation by the judge to
the governor; that is, a recommendation for a conditional pardon, sup-
ported by a copy of the testimony taken on the trial, and a provision
that in such case the prisoner should not be conveyed to the penitentiary
until action had been had on the recommendation of the judge. This
suggestion of the Texas court that a law might be enacted, which by its
terms specified that it was for the purpose of enabling the judge to
recommend clemency, and staying execution long enough to enable the
governor to act, is made a basis of the holding that our statute, which
contains none of these provisions, was enacted for the purpose only of
giving an opportunity to seek executive clemency.

Its very terms refute any such assumption. It specifies the reasons
for the stay or suspension of execution of the judgment. They are: If
it appears that it is the first offense, that the character of the defendant
and the circumstances are such that the offense is not likely to be re-
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peated, and, finally, that the public welfare does not require the imposi-
tion of the penalty. It does not authorize the suspension of the execu-
tion of the sentence for any reason except those enumerated. Further-
more, if any such intention existed, why should the suspension be per-
mitted for a longer period than necessary to enable the party to apply
for clemency, the court to make the recommendation, and the pardon
board to act? In no case would a suspension of more than six months
be necessary to permit these things to be done. In the case at bar the
conviction was had in October ; the next meeting of the board of pardons
was fixed by law for the 2d day of December following. No application
was made for clemency, and none has been made at any of the subse-
quent meetings of the board. Still further, the record discloses that the
execution of the sentence was in fact suspended for an entirely differ-
ent reason. It was suspended because the defendant was willing to take
her departure from the state. It remained suspended for more than a
year and until she returned to the state.

For these reasons I cannot concur in the reasoning of the conclusions
of my learned brethren on this subject. Neither can I concur in their in-
timation that, except for imagining that the law were enacted solely with
a view to permitting the defendant to apply for executive clemency, it
would be unconstitutional. There is a wide difference between the sus-
pension of the execution of sentence, as provided in this statute, and
the granting of a pardon or conditional pardon. A pardon is a remis-
sion of guilt, and a conditional pardon is one which does not become
operative until the grantee has performed some specific act, or which
becomes void when some specified event transpires. 1 Bishop, Crim.
L. § 914. A remission of guilt reinstates the offender as nearly as pos-
sible in the same condition as he would have occupied had he never been
charged with committing the offense. A pardon releases the punishment
and blots out of existence the guilt, so that in the eye of the law the
offender is as innocent as though he had never committed the offense.
It makes him, as it were, & new man, and gives him a new credit and
capacity ; People ex rel. Forsyth v. Court of Sessions, 141 N. Y. 288,
23 L.R.A. 856, 36 N. E. 386, 15 Am. Crim. Rep. 675. This is not true
of the suspension of execution of a judgment. In such case the court
in effect says: “This is your first conviction. Your record heretofore
has been good. The offense is only a misdemeanor. The circumstances

29 N. D.—4.
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surrounding it and your relations to society have been such as to in-
dicate that you are not naturally criminal, and that you are not likely
to become a confirmed criminal. From these facts it appears that the
welfare of society does not demand that at this time the sentence be
executed. The policy of the law is to give every person the greatest
opportunity for development that due protection to society will permit
him to have. Hence you are put on probation. The court will see
whether you are disposed to become a criminal, and whether in fact
you are entitled to its consideration and society still be protected. We
will, therefore, not execute the sentence until we have an opportunity
to note your conduct and learn more of your disposition. Should you be
guilty of further infraction of law, and not deport yourself as a good
citizen at all times within the period for which the sentence was pro-
nounced, the suspension will be revoked, and you will be required to
pay the penalty of the offense which you committed and of which you
were convicted.” This does not constitute a pardon, either full or con-
ditional. It does not absolve him from guilt. It is not a remission.
It does not restore to him his rights as a citizen, or wipe out the record
of his conviction; the defendant enjoys his liberty outside the walls
of the jail, yet he remains under the sentence to which he has been con-
demned, and may be imprisoned at any time. George v. Lillard, 106
Ky. 820, 51 S. W. 793, 1011.

In my judgment, so long as the statute is construed to not extend the
power of suspension beyond the maximum limit of the time for which
the defendant was sentenced, by express terms, and does not permit a
revocation thereof except within such period, it is valid, and not sub-
ject to attack as an invasion of the pardoning power. All that is neces-
sary is to read and construe the statute as applying only to the time
during which the sentence would have been running, had there been no
suspension. It is then made to harmonize with the modern policy of
dealing with criminals for the first time guilty of minor offenses. Tt
gives them an opportunity to prove their worth and that society will not
suffer if the full penalty is not executed, and it minimizes the punish-
ment, rather than increases it, as is done by the construction given the
statute by my brethren.

Courts do not try criminals and pronounce sentence with reference to
what the board of pardons may do in the future. They are guided by
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the law. The board of pardons is governed by no law. Tt cxercises its
functions whenever in its judgment the ends of justice have been met in
a given case. When an offender has served long enough to punish him
adequately for the offense committed, and to serve as a warning to
others, and thereby protect society, and when at the same time he gives
adequate evidence of reformation, the board of pardons may feel justi-
fied in acting favorably. But none of these considerations apply to a
court. Its action within certain limits is controlled by the law. I am
aware that numerous authorities hold that some statutes somewhat sim-
ilar to the one in question provide for an invasion of the pardoning
power, but I think that in each instance the statute was a palpable in-
vasion of that power, or the court failed to distinguish between a pardon
and the suspension of execution of judgment, and did not recognize
that there is a marked difference.

The pardoning power in this country is not parallel to that in mon-
archical countries, where the king rules by divine right, and a history
of this power in such countries properly sheds but little light upon the
subject. For a clear, comprehensive consideration of the subject of the
pardoning power in America, see State v. Nichols, 26 Ark. 74, 7 Am.
Rep. 600. Because the order suspending the execution of the judgment
in this case was not entered until long after the expiration of the six
months for which the defendant was sentenced, I am of the opinion that
the writ should be granted. Re Markuson, 5 N. D. 180, 64 N. W. 939,
is a direct authority on this subject.

Furthermore, it is not necessary to strain the construction to protect
the offender. Everything that is attempted to be accomplished by this
statute can be done by suspending sentence, which the court has the
inherent power to do, as held by nearly all authorities. See People ex
rel. Forsyth v. Court of Sessions, supra.

STATE OF NORTH DAKOTA v. ARTHUR E. DAHMS.
(149 N. W. 965.)

Common nuisance — conviction — not principal in crime — aided and abet-
ted — instruction to that effect — prejudicial error.
1. Appellant was convicted of the crime of maintaining a common nuisance.
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Concededly, there was no evidence introduced proving, or tending to prove,
that he was a principal in the unlawful transaction, it being the state’s con-
tention merely that he aided and abetted another in the commission of the
crime charged.

Held, that there is no evidence to support such contention, and that it was
therefore prejudicial error to imstruct the jury that they might comvict the
defendant upon the theory that he aided and abetted another in keeping and
maintaining such nuisance.

Offtense — unlawful keeping and maintaining a place — one must be owner

or keeper.

2. Following prior decisions of this court, which are cited in the opinion,
construing § 10,117, Comp. Laws 1913 (Rev. Codes 1905, § 9373), Held, that
the offense therein defined is the unlawful keeping and maintaining of a place
where certain prohibited acts are committed, and no one except the owner or
keeper of such place can be adjudged guilty of such offense.

Opinion filed November 25, 1914.

Appeal from District Court, Stark County; W. C. Crawford, J.

From a judgment of conviction of the crime of keeping and maintain-
ing a common nuisance, defendant appeals.

Reversed.

Geo. R. Robbins and Geo. R. Bangs, for appellant.

Where the statutes distinctly limit the punishment to persons who
participate in the act only in a certain way, they furnish the rule for
the court. 1 Bishop, New Crim. Law, § 657, subdiv. 2.

A person who by acts induces a crime is not punishable unless the
statute upon such crime makes him so. Anderson v. South Chicago
Brewing Co. 173 Ill. 213, 50 N. E. 655; Bishop, Crim. Law, § 657;
State v. Cullins, 53 Kan. 100, 24 L.R.A. 212, 36 Pac. 56 ; Jones, Chat.
Mortg. § 458; Cobbey, Chat. Mortg. § 637; Gage v. Whittier, 17 N. H.
312 ; Pratt v. Maynard, 116 Mass. 388.

So with statutes penalizing certain sales, where they have not been
held to apply to vendees. State v. Cullins, 53 Kan. 100, 24 L.R.A. 212,
36 Pac. 56 ; State v. Turner, 83 Kan. 183, 109 Pac. 983; Wakeman v.
Chambers, 69 Iowa, 169, 58 Am. Rep. 218, 28 N. W. 498; Sterling v.
Jugenheimer, 69 Iowa, 210, 28 N. W. 559.

The keeping and maintaining of a place, etc., constitutes the crime of
keeping a common nuisance. The owner or keeper only can be punished.
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State ex rel. Kelly v. McMaster, 13 N. D. 58, 99 N. W. 58; State v.
Dellaire, 4 N. D. 312, 60 N. W. 988; State v. Rozum, 8 N. D. 548, 80
N. W. 477; Com. v. Wood, 97 Mass, 225; Com. v. Carroll, 124 Mass.
30; Hunter v. State, 14 Ind. App. 683, 43 N. E. 452 ; Rev. Codes, 1905,
§ 2764 ; State v. Thoemke, 11 N. D. 386, 92 N. W. 480; State v. Kruse,
19 N. D. 203, 124 N. W. 385; State v. McGillic, 25 N. D. 27, 141 N.
W. 82; Laws of 1907, chap. 193.

There must be a proprietorship or control, or keeping. Com. v. Gal-
ligan, 144 Mass. 171, 10 N. E. 788; Com. v. Murphy, 145 Mass. 250,
13 N. E. 892; Plunkett v. State, 69 Ind. 68 ; State v. Gravelin, 16 R. 1.
407, 16 Atl. 914; Com. v. Churchill, 136 Mass. 148.

It is not for the jury to say what evidence it will believe and what
it will not believe. McPherrin v. Jones, 5 N. D. 261, 65 N. W. 685, 38
Cyec. 1735 ; 2 Thomp. Trials, 2d ed. § 2423, p. 1687; 24 Cyc. 193 ; Hart-
ford Life & Annuity Ins. Co. v. Gray, 80 Ill. 31; 3 Brickwood’s Sackett,
Instructions to Juries, §§ 3380 et seq.; Evans v. George, 80 Ill. 51;
McMahon v. People, 120 I1l. 584, 11 N. E. 883; Chicago, B. & Q. R.
Co. v. Roberts, 35 Colo. 498, 84 Pac. 68; Underhill v. Chicago & G. T.
R. Co. 81 Mich. 43, 45 N. W. 508; Fruit Dispatch Co. v. Russo, 125
Mich. 306, 84 N. W. 308; Drew v. Watertown Ins. Co. 6 S. D. 335, 61
N. W. 34; Georgia, S. & F. R. Co. v. Thompson, 111 Ga. 731, 36 N. E.
945 ; Lomer v. Meeker, 25 N. Y. 361, with citations in 3 N. Y. Anno.
Dig. 341; 11 N. Y. Anno. Dig. 845 et seq.

J. P. Cain, State’s Attorney, Andrew Miller, Attorney General, Al-
fred Zuger, and John Carmody, Assistant Attorneys General for the
State. :

A person, though not the owner or keeper of a common nuisance, but
who resides at such place, and knowingly allows another to conduct such
a nuisance therein, is guilty of the offense. State v. Rozum, 8 N. D.
548, 80 N. W. 477 ; State v. Ekanger, 8 N. D. 559, 80 N. W. 482 ; State
v. Herselus, 86 Iowa, 214, 53 N. W. 105.

Aiding and assisting another in the sale of intoxicating liquors in
any manner, however slight, renders such aider guilty. State v. Snyder,
108 Iowa, 205, 78 N. W. 807 ; Webster v. State, 110 Tenn. 491, 82 S.
W. 179; Phillips v. State, 95 Ga. 478, 20 S. E. 270; State v. Lord, 8
Kan. App. 257, 55 Pac. 503 ; Buchanan v. State, 4 Okla. Crim. Rep.
645, 36 L.R.A.(N.S.) 83, 112 Pac. 32.
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Any person who aids or abets in the commission of such offense is
guilty as a principal. 23 Cye. 209,  G.; 1 R. C. L. 139; McLain v.
State, 43 Tex. Crim. Rep. 213, 64 S. W. 865; 12 Cye. 187.

It is the duty of the jury to find the facts from the testimony of the
witnesses, and the instruction of the court was proper. 1 Brickwood’s
Sackett, Instructions to Juries, §§ 327 et seq.; State v. McPhail, 39
Wash. 199, 81 Pac. 683; State v. Thoemke, 11 N. D, 386, 92 N. W,
480; State v. Moran, 112 Iowa, 535, 84 N. W. 524; Cupps v. State,
120 Wis. 504, 102 Am. St. Rep. 996, 97 N. W. 210, 98 N. W. 546;
Zube v. Weber, 67 Mich. 52, 34 N. W. 264; Knox v. Knox, 123 Iowa,
24, 98 N. W. 468. '

Fisg, J. Appellant was convicted in the lower court of the crime of
keeping and maintaining a liquor nuisance, and was sentenced to im-
prisonment in the county jail for ninety days, and to pay a fine, includ-
ing costs, of $600. He has appealed from the judgment. Prior to the
pronouncement of judgment, defendant moved, both in arrest of judg-
ment and for a new trial, upon numerous grounds, among which are
alleged insufficiency of the evidence to warrant the verdict, and alleged
erroneous instructions to the jury prejudicial to the defendant. These
are the only grounds which we need notice.

It is conceded on the part of the state’s counsel, as we understand
them, that there is no competent testimony in the case to warrant a
finding that defendant was a principal in keeping and maintaining the
nuisance, their contention being that he merely aided and abetted an-
other in so doing, and this appears to have been the view of the learned
trial judge, who instructed the jury as follows:

“Under the statutes of North Dakota there is no distinction between
the principal and accessories to a crime, and I will read to you that par-
ticular section: ‘All persons concerned in the commission of a crime,
whether it is a felony or a misdemeanor, and whether they directly com-
mit the act constituting the offense, or aid and abet in its commission,
or, not being present, have advised and encouraged its commission, are
principals in any crime so committed.” So you will see, gentlemen of
the jury, that all persons stand on the same footing, who actually commit
the crime, if any, or who aid and abet in the commission of the same:

“Now, the questions for you, gentlemen of the jury, to determine in
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this case, are whether or not there was a place kept where intoxicating
liquors were sold as a beverage, or where persons were permitted to
congregate for the purpose of drinking intoxicating liquors, or where
intoxicating liquors were kept for sale. First, to determine whether or
not there has been a place kept and maintained, second, who kept and
maintained such place; and, third, whether or not this defendant kept
and maintained the place, or aided and abetted in the keeping and main-
taining of such a place.

“If you find from the facts in this case that at the stockyards near
Taylor, in this county and state, there was a nuisance kept and main-
tained on the 4th of July, 1912, and that this defendant, while not
actually keeping the place, yet aided and abetted in the keeping of the
same, then you should find the defendant guilty as charged in the in-
formation; but unless the state has proven each of these facts to your
satisfaction, beyond a reasonable doubt, then the defendant is entitled
to be acquitted.

“Now, gentlemen, I think this covers about all the law for you to
determine in this case as to whether or not, under the statutes of this
state, this defendant has committed the offense with which he stands
charged. Whether or not he committed the crime, or aided and abetted
in its commission, makes no difference, he is equally guilty. The person
who actually commits the crime, and the person who aids and abets in
the commission of the crime, are jointly guilty of the offense.”

Without quoting from the testimony it will suffice to merely state
that it is wholly insufficient to sustain the conviction except upon the
theory that defendant aided and abetted in the commission of such
crime. There is concededly a total lack of proof that defendant had
any proprietary interest in the keeping or the maintaining of the nui-
sance, or that he was, even for an instant, in charge or control thereof;
nor was he instrumental in the least in directly aiding or assisting in
the actual sales of liquor on the premises constituting such nuisance. If,
however, the giving of the instruction above quoted was proper as a
matter of law, then, for the purposes of this appeal, it may be conceded
that the evidence was such as to warrant a conviction thereunder.

The state relies, in support of the correctness of the instruction, upon
the following authorities: State v. Rozum, 8 N. D. 548, 80 N. W. 477;
State v. Ekanger, 8 N. D. 559, 80 N. W. 482; State v. Herselus, 86
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Towa, 214, 53 N. W. 105; State v. Snyder, 108 Iowa, 205, 78 N. W.
807 ; Webster v. State, 110 Tenn. 491, 82 S. W. 179; Phillips v. State,
95 Ga. 478, 20 S. E. 270; State v. Lord, 8 Kan. App. 257, 55 Pac. 503 ;
Buchanan v. State, 4 Okla. Crim. Rep. 645, 36 L.R.A.(N.S.) 83, 112
Pac. 32; McLain v. State, 43 Tex. Crim. Rep. 213, 64 S. W. 865.

A brief analysis of these cases will, we think, disclose that they are
not in point, and do not support the state’s contention.

In the Rosum Case the court inferentially held against the conten-
tion of the state in the case at bar by placing its decision upon the ground
that the husband, who was prosecuted for keeping and maintaining a
common nuisance, was guilty of keeping and maintaining such nuisance,
because of the fact that he was the head of the family, and knowingly
suffered intoxicating liquors to be kept for sale or sold as a beverage in
his home, and knowingly suffered persons to resort thereto for the pur-
pose of drinking intoxicating liquors contrary to law. By placing the
decision upon the ground that by his conduct he kept and maintained
the nuisance, instead of upon the ground that he aided and abetted his
wife in keeping and maintaining the same, it is apparent that the court
did not consider the fact that he aided and abetted his wife in the un-
lawful enterprise, of any controlling importance. In the Ekanger Case
the court on this point merely adheres to its prior decision in the Rosum
Case.

The Towa cases are readily distinguishable from the case at bar, on
the ground that the Iowa statute differs from that in this state. Our
statute (§ 10,117, Comp. Laws 1913, Rev. Codes 1905, § 9373) pro-
vides: “All places where intoxicating liquors are sold, bartered, or given
away, in violation of any of the provisions of this chapter, or where per-
sons are permitted to resort for the purpose of drinking intoxicating
liquors as a beverage, or where intoxicating liquors are kept for sale,
barter, or delivery in violation of this chapter, are hereby declared to
be common nuisances . . . and the owner or keeper thereof shall,
upon conviction, be adjudged guilty of maintaining a common nui-
sance.”. This section has been construed in numerous cases in this court,
and it is firmly settled that the offense therein defined consists of the
keeping and maintaining of the place. State v. Dellaire, 4 N. D. 312,
60 N. W. 988; State v. Thoemke, 11 N. D. 386, 92 N. W. 480; State
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v. McGillic, 25 N. D. 27, 141 N. W. 82; State v. Kruse, 19 N. D. 203,
124 N. W. 385.

In the opinion by Mr. Justice Carmody in the latter case it was said:
“The selling of intoxicating liquors contrary to the provisions of this
act does not constitute the offense, nor does the keeping of intoxicating
liquors for sale contrary to the provisions of this act constitute the
offense. Neither is the offense committed by permitting persons to re-
sort to the place for the purpose of drinking intoxicating liquors as a
beverage. They are evidences of the offense. It is keeping the place
where these things, or some of them, are done, that constitutes the of-
fense. Proof of keeping by the defendant, and that any one of the pro-
hibited acts was done by the defendant in such place during such keep-
ing, would make the offense complete.”

In the more recent case of State v. McGillic, this court, in speaking
of the object and purpose of the above section, says: “That law is aimed
primarily at a place wherein is permitted the commission of acts viola-
tive of the prohibition law, the statute condemning the place of the vio-
lations by declaring it to be a common nuisance. The person in control
or charge, whether temporarily or continuously, is the keeper of such
nuisance and the person punishable for its maintenance. . . . Under
the law prior to chapter 193 [Laws 1907] the owner might lease to a
tenant, or permit an occupant to use, control, and occupy a place where-
in a nuisance might be maintained by such lessee, occupant, or person
in control, without the owner being criminally liable, unless the state
could prove such facts as would render the owner liable as a joint prin-
cipal in the unlawful business.” This would seem to clearly negative
the idea that a person who merely aids or abets another in the mainte-
nance of a liquor nuisance can be adjudged guilty of violating said stat-
ute. It is, we think, entirely clear, under our statute, that a person can-
not be guilty of maintaining a common nuisance unless it be shown that
he kept or maintained the place. Even the fact that he may have aided
and assisted the proprietor of the place in dispensing liquors contrary
to law is not enough to fasten guilt upon him. Such a person, no doubt,
would be guilty of the offense of selling intoxicating liquors contrary to
law. Although he may as clerk or servant of the proprietor have aided
and assisted him in conducting the place by making illegal sales of li-
quors, or in keeping such liquors for sale, and inducing persons to resorv
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to the place for the purpose of drinking the same as a beverage, he can-
not be convicted of keeping and maintaining the nuisance unless it ap-
pears that during the time the same was kept and maintained he was in
sole charge and control for some period of time. In the latter case he
would be deemed the keeper, and would be guilty. Such we believe to
be practically the universal holdings of the courts under similar statutes.
Com. v. Galligan, 144 Mass. 171, 10 N. E. 778; Com. v. Murphy, 145
Mass. 250, 13 N. E. 892; Plunkett v. State, 69 Ind. 68; State v. Grave-
lin, 16 R. L. 407, 16 Atl. 914; Com. v. Churchill, 136 Mass. 148 ; Com.
v. Burns, 167 Mass. 374, 45 N. E. 755.

The supreme judicial court of Massachusetts in the Churchill Case
said: “The distinction between acts which amount to maintaining the
nuisance, and those which do not, is one of degree. We do not think
that the misdemeanor of unlawfully selling, committed by a servant, can
be said as a matter of law to amount to maintaining a nuisance, unless
he has assumed a temporary control of the premises, or in some other
way emerged from his subordinate position to aid directly in maintain-
ing it.”

In the Galligan Case that court said: “It may not be necessary, in
order to convict a defendant who is an agent of the proprietor, that he
should have had the sole charge and control of the tenement, but the in-
struction given was that, if one of the defendants was the sole proprietor,
and the other was present, aiding and abetting him ‘in acts of proprietor-
ship and control, both might be found guilty.” We think that this in-
struction was too indefinite, and may have misled the jury; and for this
reason the exceptions are sustained. The defendants could be jointly
found guilty only by proof that they jointly kept or maintained the
nuisance charged. If one was sole proprietor, and the other only kept
or maintained the nuisance as his servant, under his direct personal
supervision, the latter could not be convicted. If, however, the servant,
in carrying on the business of his employer, and in the absence of his
employer, was authorized by him to make illegal sales of intoxicating
liquors, and made such sales, both could be found guilty of maintaining
the nuisance.”

The Indiana court in the Plunkett Case held to the same rule as did
the court in the other cases cited.

The gist of these holdings, as well as those of this court above cited,
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is to the effect that there is no such thing as aiding and abetting another
in the control of his property, for otherwise the opinions in these cases
would have been written differently, and convictions of mere clerks and
servants of the proprietors would have been sustained upon the theory
that they aided and abetted such proprietor in the maintenance of the
nuisance. ‘

The cases cited by respondent from the state of Iowa are based upon
a statute radically different from that in this state. The Iowa statute
does not declare that the keeping or maintaining of a place for the il-
legal traffic shall alone constitute a nuisance, but it goes beyond this, and
declares that “whoever shall erect, establish, continue, or use any build-
ing, erection, or place for any purposes herein prohibited, is guilty of a
nuisance; . . . and the building, erection, or place, or the ground
itself in or upon which such unlawful manufacture or sale or keeping
with intent to sell, use, or give away said liquors, is carried on or con-
tinued or exists, and the furniture, fixtures, vessels, and contents, are
also declared a nuisance.” Iowa Code 1897, § 2384. Aud § 2382 of
same Code provides: “No one, by himself, clerk, servant, employee, or
agent, shall, for himself, or any person else, directly or indirectly, or
upon any pretense or by any device, manufacture, sell, exchange, bar-
ter, dispense, give in consideration of the purchase of any property or
of any service or in evasion of the statute, or keep for sale, any intox-
icating liquor, which term shall be construed to mean alcohol, ale, wine,
beer, spirituous, vinous, and malt liquor, and all intoxicating liquor
whatever, except as provided in this chapter, or own, keep or be in
any way concerned, engaged, or employed in owning or keeping any in-
toxicating liquor with intent to violate any provision of this chapter, or
authorize or permit the same to be done; and any clerk, servant, em-
ployee, or agent engaged or aiding in any violation of this chapter, shall
be charged and convicted as principal.”

It will thus be seen that such statute not only penalizes the person who
keeps and maintains the place, but also him who uses such place for the
illegal purposes forbidden. This is made plain by a perusal of the opin-
ions in the Herselus and Snyder Cases, as well as the earlier case of
State v. Stucker, 33 Iowa, 395, in each of which cases the defendant was
held upon the ground that he used the place for the illegal enterprise.

Both Maine and Texas have statutes similar to Iowa, which accounts
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for the decisions in State v. Sullivan, 83 Me. 417, 22 Atl. 381, and Tar-
diff v. State, 28 Tex. 169. The cases cited from Tennessee and Georgia
are clearly distinguishable from the case at bar, for the reason that they
were controlled by facts differing from those in this case. The convic-
tions in those cases were sustained upon the ground that the defendants
were principals in the crime, and not that they aided and abetted others
in their commission.

The case cited from Oklahoma is not in point. It involved merely
the crime of making an unlawful sale of liquors, and not that of main-
taining a liquor nuisance.

The case of State v. Lord, cited by respondent, was decided by the
intermediate appellate court of Kansas under a statute like that in
North Dakota, and in a portion of the opinion the contention of respond-
ent seems to be supported. An examination of such opinion discloses,
however, that what was said on the point here under consideration was
unnecessary to the decision; for in an earlier portion of the opinion it
was held that the evidence disclosed that Lord was a keeper of the place
as a principal, having a proprietary interest therein. The portion
wherein it is said, “A defendant may be charged, tried, and convicted
as the keeper of a place, a common nuisance, even though he only assist-
ed in keeping the same,” was mere obifer, and entitled to but little
weight. It is also significant that shortly thereafter the legislature
amended the Kansas statute so as to read “every person who maintains
or assists in maintaining such common nuisance shall be guilty,” etec.,
thereby conforming the statute to the rule thus through a mere dictum
announced by the appellate court in State v. Lord. See § 4387, Kansas
Statutes 1909.

Even if it be conceded, contrary to the concession of respondent’s
counsel, that there was evidence sufficient to warrant the jury in finding
that defendant was a joint principal with others in keeping such nui-
sance, still a new trial must be directed for the very obvious reason that
the court erroneously instructed the jury to the effect that they might
convict even though they found that defendant did not keep such nuis-
ance as one of the principals. According to the positive testimony of
one Wallace, a witness for the state, and who concededly conducted the
nuisance, and which testimony the jury had a right to believe, this de-
fendant had nothing whatsoever to do with the keeping and maintenance
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of the nuisance, and had no interest therein. Yet in the face of such
testimony the court explicitly charged the jury to the effect that it was
their duty to convict, although they should find that defendant did not
commit the crime as a principal offender, but merely aided and abetted,
or, not being present, advised and encouraged, its commission. The jury
evidently based its verdict upon the ground that defendant did not di-
rectly commit the offense, but merely aided and abetted Wallace in the
commission thereof, for the record discloses that after deliberating for
sometime they returned into court for further instructions upon the
question of aiding and abetting, whereupon the following colloquy took
place:

Juror: There is some question on the terms “aiding and abetting.”

The Court: Aiding and abetting practically means the same thing,
assisting, counseling, or advising. Under the law, aiding, abetting, or
assisting, those three words are synonymous and mean the same thing.
Anyone who in any way aids or assists in the commission of a crime,
why then he is an aider and abetter under the law.

The Juror: Would this necessarily need to be previous to the 4th
of July when the crime was committed ?

The Court: It wouldn’t have to be. Either before or at the time
of the commission of the offense.

Thereafter the verdict was returned, finding defendant guilty and
recommending lentency. It is fair to conclude, therefore, that the jury,
at least, may have found that defendant’s only connection with the crime
consisted in his acts of purchasing the lumber for Wallace and bringing
him a lunch, ete. Surely no lawyer would contend that such aiding and
abetting would justify a conviction under the law, and yet the jury may,
and probably did, understand the instructions that way, as not only jus-
tifying but requiring them to convict if they found beyond a reasonable
doubt that defendant thus aided and assisted, or advised and counseled,
Wallace with reference to his unlawful acts. It is no answer to this to
say that the jury, nevertheless, was warranted under the circumstantial
evidence in finding that defendant was the prime mover in such unlaw-
ful enterprise, and in fact was a principal in such crime, and partici-
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pated in the fruits thereof; for the jury had a right to and may have
viewed the evidence otherwise. Such circumstantial evidence might
not, in the judgment of the twelve jurors, have outweighed the positive
testimony of the state’s witness, Wallace. We may also add that such
recommendation in the verdict is hardly consistent with a finding by the
jury that defendant was guilty as a principal, or otherwise than in a
mere technical way, as the jury viewed it, by reason of having, to some
degree, aided and assisted, or advised and counseled, Wallace in and
about such unlawful venture.

It follows that the giving of the instructions complained of constitut-
ed prejudicial error, for which the judgment appealed from must be
reversed and a new trial ordered.

Bruck, J., dissenting. I am unable to concur in the majority opinion
in this case. It seems to be assumed that because the defendant was
charged as a principal he could not be convicted of aiding and abetting,
and that one cannot, any way, aid and abet in the keeping and maintain-
ing of a common nuisance. I can concur in neither of these proposi-
tions. There is, in the case at bar, quite conclusive evidence, not only
that the whole scheme was the defendant’s scheme, but that he was a
party to the construction of the temporary shed, and was directly inter-
csted in the operation thereof. There is evidence that, about two weeks
before the occurrence in controversy, he visited a banker in Taylor, and
asked him “if the people in Taylor would want something to drink on
the 4th, and would stand for something being sold,” and that he stated
that “if they wanted some he would arrange to have somebody there to
sell it.” A drayman testifies: “I worked for Bert Moore on the dray
line and I was working for him on the 3d and 4th of July, this year. I
knew the defendant, Dahms. I delivered some barrels, ice, and lumber
and some cases. I guess I made three trips. I delivered four cases, and
I think nine casks. Also a little dab of lumber, probably 50 or 60 feet.
Dahms was at the stock yards when I was up there on one trip. Dahms
paid me for hauling the lumber, ice casks, and cases. He is the defend-
ant here. Wallace did not pay me anything. Dahms paid me $5 for
the entire bill. The bill was $1.75, and Dahms paid me that and a
quarter tip. 1 asked Wallace first for the money, and he said he didn’t
have any money, but I could go over to Dahms and get it, and I told
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Dahms what Wallace had said to me, and Dahms gave me' the money.
Dahms was 50 or 60 feet from Wallace, right at the gate, at the time. I
did not have any dispute with Dahms about the pay. This was about
11 or 12 o’clock that day. I got the lumber from the Mandan Mercan-
tile yards. When I asked Wallace for the money, he said he didn’t
have the money yet, to wait a while, or I could go over to Dahms and
get it. Wallace said he didn’t have the money, but I could either wait
for it or get it from Dahms. When I went over to Dahms I asked him
about the money. I think he said that Wallace was supposed to pay it,
and I told him he didn’t have any money, and Dahms paid me. I don’t
think he talked to Wallace in the meantime. I don’t think he did while
I was there. Wallace did not come over with me, I went over and told.
him what Wallace said, and he paid me the bill and a quarter besides.”
S. E. Bergland, a witness for the state, testified as follows: “I have
lived in Taylor about a year, and I am manager of the Mandan Mercan-
tile Company, and was such manager on the 4th of July last. The Man-
dan Mercantile Company sells lumber. I know the defendant Dahms
when I see him. I sold Dahms 110 feet of lumber on July 4th. He paid
me either $3.25 or $3.30, or $3. He paid me at the time he bought it.
He said the dray would be around there to get it in a short while. That
was the only lumber that I delivered to the dray that morning. When
Dahms came to order the lumber he said he wanted some lumber, and
I asked him what kind he wanted. He said he wanted some white
boards. The lumber was a cash deal, and Dahms requested that I make
out a bill of it to P. D. Wallace. I did that, and Dahms took the bill
away with him. . . . We heard that they were selling beer out there,
and we thought we would go and stop them. This was between 3 and 4
in the afternoon. We went out there, and I saw the defendant there.
I saw this little shed or place back of which the beer was kept. The
defendant was standing, I think he was standing up alongside of the
fence at the end of the opening where those boards were; standing at
one end of this little shed. Mr. Wallace was inside of the shed. There
were people about the place, but they were standing further back. I
was at the ball game that day, and I don’t think I saw Dahms there at
the ball game. I was down at the grand stand where the exercises were
taking place, but I did not see Mr. Dahms down there at that time.”

It is true that the witness Wallace testifies that the defendant was
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merely acting as his agent in purchasing the lumber, and merely loaned
the money to him to pay for the drayage, and that he was not interested
in the maintenance of the establishment. Wallace, however, had already
pleaded guilty to the crime of maintaining a nuisance, and it can hardly
be claimed that the jury was not justified in looking upon his testimony
with some suspicion. If, for instance, the defendant merely loaned the
money for paying the drayage, why did he, without consulting Wallace,
tip the drayman? And if he had no interest in the concern, why was
he so solicitous about running errands, purchasing lumber, and obtain-
ing and providing for Wallace’s lunch?¢ The evidence shows that a
number of hundred dollars worth of beer must have been sold. When
. Wallace was arrested he had but $60 or $66 on his person. There is no
evidence that he left the place during the day, before he was arrested.
Such cases may be proved by circumstantial evidence, and I do not be-
lieve that anyone can read the evidence without being convinced that
the prime movers were the defendant and the corporation which he rep-
resented. If the defendant Dahms was a party to the building of the
structure and furnishing the place with beer and ice, and stood by and
allowed the liquor to be sold therein which was furnished by his con-
cern, and which he admits had not been paid for prior to the transaction
in question, I am quite satisfied that he could be convicted as a joint
principal in the undertaking. The jury would have been justified in
finding that he and his concern looked to the profits of the enterprise
for their compensation. It, it is true, is “no criminal offense to stand
by, a mere passive spectator of a crime, even of murder. Noninterfer-
ence to prevent a crime is not itself a crime. But the fact that a person
was voluntarily and purposely present, witnessing the commission of a
crime, and offered no opposition to it though he might reasonably be
expected to prevent it, and had the power so to do, or at least to express
his dissent, might, under some circumstances, afford cogent evidence up-
on which a jury would be justified in finding that he wilfully encouraged
and so aided and abetted. But it would be purely a question for the
jury whether he did so or not.” Hawkins, J., in Rex v. Coney, 51 L.
J. Mag. Cas. N. S. 78.
In the case of State v. Snyder, 108 Towa, 205, 78 N. W. 807, it was
held that “a banker selling bills of lading at his bank to whoever might
apply, thereby enabling the purchasers to obtain intoxicating liquors at
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a freight depot, is guilty of selling the liquors, such dealings precluding
him from asserting that he was a mere collecting agent for the consign-
ors of the liquors. He is also guilty of maintaining a nuisance, defined
as using a building in which intoxicating liquors are sold unlawfully,
though he owned neither the building nor the liquors.” The court on
page 206 says: “It is contended in the argument that while it may be
true that defendant was guilty of selling intoxicating liquor, he was not
guilty of maintaining a nuisance, and that the jury should have been so
instructed. The crime of nuisance consists in the keep or use of a build-
ing or place in which intoxicating liquors are kept with unlawful in-
tent, or are sold for forbidden purposes. It is the use of a place in which
the inhibited acts are done, rather than the doing of these acts, that con-
stitutes the offense. Now, with the practical concession that there was
sufficient evidence to justify the defendant’s conviction of the crime of
selling intoxicating liquors contrary to law, or of keeping such liquors
with intent to sell the same unlawfully, the only question for solution
is, Did the defendant keep or use a building or place for that purpose?
The authorities furnish no uncertain answer to this proposition. In the
case of State v. Arnold, 98 Iowa, 253, 67 N. W. 252, it is said: ‘It, of
course, is to be understood that it is not necessary to prove that the de-
fendant was the owner, or even that he was a lessor under a formal lease.
It is sufficient if he is shown to have been maintaining a nuisance; and
the ownership or even the rightful possession of the property is not a
material question.’” See also State v. Herselus, 86 Iowa, 214, 53 N.
W. 105.

In the case of Webster v. State, 110 Tenn. 491, 82 S. W. 179, it was
held that a wholesale liquor dealer who sets up a retailer in business,
indorses his application for a license, encourages him to engage in the
business under it, and is present in the saloon when unlawful sales are
made, and is, in fact, the chief beneficiary of the business, although it
is not done in his name, is equally guilty with the retailer of making
illegal sales. Again, in the case of Phillips v. State, 95 Ga. 478, 20 S.
E. 270, it was held that “one who, by the use of his capital or credit
aids in procuring or furnishing whisky to another for the purpose of
being unlawfully sold by the latter, and it is so sold, and the former, by
the agreement for conducting the business is to receive, and does actually
receive, a given per cent on the cost of all the whisky so furnished and

20 N. D.—5.
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sold,” is guilty with the seller of selling the liquor unlawfully, whether
under the terms of the agreement between them a technical partnership
between them existed or not.

I have no fault to find with the form of the information or with the
instructions which were given thereunder. It is true that the informa
tion charged the defendant was a principal, and that this was the proper
method of procedure. It is also true that the instruction spoke of the
connection of the defendant as that of an aider and abetter. Wherein,
however, the defendant was prejudiced by this instruction it is difficult
for me to understand. Section 8555, Rev. Codes 1905, § 9218 Compiled
Laws of 1913, provides that “all persons concerned in the commission of
a crime, whether it is a felony or a misdemeanor, and whether they di-
rectly commit the act constituting the offense, or aid and abet in its com-
mission, or, not being present, have advised and encouraged its commis-
sion, . . . areprincipals in any crime so committed.” It is perfectly
clear, therefore, that the defendant was a principal and could be charged
as a principal, even though the evidence showed that he did not actually
and physically keep the place, but merely aided and abetted in the trans-
action. An aider and abetter is one who assists, counsels, or advises ; and
I can see no error in instructing the jury to that effect.

The court charged the jury that “if you find in the facts in this cas~
that at the stock yards near Taylor, in this county and state, there was a
nuisance kept and maintained on the 4th of July, 1912, and that tI
defendant, while not actually keeping the place, yet aided and abetted
in the keeping of the same, then you should find the defendant guilty as
charged in the information.” And later, when asked by a juryman for
further instructions, added: “Aiding and abetting practically means the
same thing,—assisting, counseling, and advising. Under the law, aid-
ing, abetting, or assisting—those three words are synonymous and mean
the same thing. Anyone who in any way aids or assists in the commis-
sion of a crime, why then he is an aider and an abetter under the law.”
And in answer to the question put by the jury, “Would this necessarily
need to be previous to the 4th of July when the crime was committed ? ”’
he answered, “It wouldn’t have to be,—either before or at the time of
the commission of the offense.” The learned trial judge took pains to
point out that it was for the offense only of keeping and maintaining a
common nuisance, as opposed to the offense of unlawfully selling intox-
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icating liquors, that the defendant could be convicted, and there can be
no possible ground for any belief that the “assisting, counseling, and ad-
vising” mentioned could have related to any other offense. He merely
in effect told the jury that, even if the defendant himself did not man-
age the place, he nevertheless could be found guilty if he assisted, ad-
vised, or encouraged the act.

To quote the language of the supreme court of Kansas, in the case of
State v. Corn, 76 Kan. 416, 91 Pac. 1067, “Evidently he (the defend-
ant) was either the proprietor or a person who was actually aiding and
assisting another in maintaining a nuisance. In either case he was
guilty of the offense charged.” See also State v. Nield, 4 Kan. App.
626, 45 Pac. 623 ; State v. Lord, 8 Kan. App. 257, 55 Pac. 503 ; State
v. Hoxsie, 15 R. L. 1, 2 Am. St. Rep. 838, 22 Atl. 1059.

One, in short, can be convicted of aiding and abetting in the commis-
sion of a nuisance, and it is sufficient and proper that he shall be in-
formed against as a principal. The mere fact, however, that the in-
formation may charge him as a principal does not alter the fact that
proof that he aided and abetted will be sufficient to justify a conviction.
It seems to me to be the summit of absurdity to say that one may furn-
ish the money and reap the profit of running a nuisance, and yet not be
liable unless he actually manages or superintends, or that, when the
former facts are testified to, the jury may not be told that the testimony,
if believed, will justify a conviction of the crime of keeping and main-
taining, even though the defendant has merely aided, assisted, counseled,
and advised.

Burkg, J.: I approve of the views of Judge Bruce.

COMMERCIAL SECURITY COMPANY v. W. R. JACK.

(150 N. W. 460.)

Negotiable promissory note — suit by indorsee — title of payee not shown
defective = burden of proof on maker — indorsee not in due course —
prima facie case.

1. In a suit by the indorsee of & negotiable promissory note, the title of the



68 29 NORTH DAKOTA REPORTS

payee of which is not shown to have been defective within the meaning of
§ 6940, Comp. Laws 1913 (Rev. Codes 1905, § 6357), the burden is upon
the maker, who seeks to defeat payment, to first prove that plaintiff is not
an indorsee thereof in due course. In other words, the burden is upon him
of overthrowing the prima facie presumption, as prescribed in § 6944, Comp.
Laws, that plaintiff is a holder in due course. Held, that defendant failed
to meet such burden.

Title of payee — when defective — note obtained by fraud, duress, force,
or fear, other unlawful means — illegal consideration — negotiated in
bad faith.

2. The title of a payee of a promissory note is defective within the meaning
of the above statute, only “when he obtained the instrument or any signature
thereto, by fraud, duress, or force and fear, or other unlawful means, or for
an illegal consideration, or when he negotiates it in breach of faith, or under
such circumstances as amount to a fraud.” Tested by this statutory rule it
is held that the title of the payee of the note in suit was not defective.

Presumption of law — introduction of testimony to prove sale and indorse-
ment — not a waiver.

3. Defendant’s contention that plaintiff waived the benefit of the presump-
tion created by § 6944, Comp. Laws, by the introduction of certain testimouy
for the purpose of proving the sale and indorsement of the note by the payee
to the plaintiff, is held untenable. ’

'l‘estlmon'y as to sale and indorsement — impeachment = question for jury.
4. The contention that the testimony of the plaintiff’s witness who was
called to prove the sale and indorsement of the note, and who testified that
such sale and indorsement took place on September 28, 1911, was sufficiently
impeached by proof of certain letters written by the witness after such date,
but long prior to the maturity of the note, to authorize a submission to the
jury of the question whether such sale and indorsement were made before
the maturity of the note,—held without merit,

Testimony of witness — impeachment — contradictory statements — out of
court — relevant and material,
5. While the testimony of a witness may be impeached by proof of contra-
dictory statements of the witness made out of court, such impeachment must
be confined to such testimony as is relevant and material to the issues.

Opinion filed November 25, 1914. Rehearing denied January 2, 1915.

Appeal from District Court, Grand Forks County; C. M. Cooley,
J.



COMMERCIAL SECURITY CO. v. JACK Gy

From a judgment ordered non obstante veredicto in plaintiff’s favor,
defendant appeals.

Affirmed.

Scott Rez, for appellant.

In a suit on a promissory note, a verdict should not be dlrected for
the holder, unless the evidence is such that fairminded men can draw
only one inference therefrom, and may not be directed where the evi-
dence is uncontroverted, if the inferences to be drawn from the circum-
stances are open to different conclusions by reasonable men. Arnd v.
Aylesworth, 145 Iowa, 185, 29 L.R.A.(N.S.) 638, 123 N. W. 1000.

Where there is an issue as to the title or ownership of the note, or as
to whether plaintiff is a bona fide holder, the case is for the jury. 8
Cyec. 289; Walters v. Rock, 18 N. D. 45, 115 N. W. 511; Owens v.
Snell, 29 Or. 483, 44 Pac. 827; Iowa Nat. Bank v. Sherman, 19
S. D. 238, 117 Am. St. Rep. 941, 103 N. W. 19; Union Nat. Bank v.
Mailloux, 27 S. D. 543, 132 N. W. 168 ; Burroughs v. Ploof, 73 Mich.
607, 41 N. W. 704; Davy v. Kelly, 66 Wis. 452, 29 N. W. 232;
Joy v. Diefendorf, 130 N. Y. 6, 27 Am. St. Rep. 484, 28 N. E. 602.

W. J. Mayer, for respondent.

If the witness is not a party to the action, his declarations out of
court are mere hearsay, and cannot be received as evidence in chief.
They only go to the question of credibility. 10 Ene. Pl. & Pr. 296;
Law v. Fairfield, 46 Vt. 425; Hicks v. Stone, 13 Minn, 434, Gil. 398;
Davis v. Hardy, 76 Ind. 272.

Where there is an issue as to title or ownership of the note, or as
to whether plaintiff is a bona fide holder, the question is for the jury.
8 Cyc. 289; Walters v. Rock, 18 N. D. 45, 115 N. W. 511; Owens
v. Snell, 29 Or. 483, 44 Pac. 827; Rev. Codes 1905, §§ 6357, 6361.

Proof of failure of consideration does not shift the burden of proof
to the indorsee. 4 Am. & Eng. Enc. Law, 2d ed. 325; 8 Cyc. 338;
2 Greenl. Ev. § 172; 1 Randolph, Com. Paper, p. 923; 1 Dan. Neg.
Inst. 814; 2 Parsons, Bills & Notes, 438.

Defendant did not plead or prove a defense to the note in the hands
of an indorsee. Only material allegations are put in issue by a general
denial. 14 Enc. Pl. & Pr. 560, 641; Kinney v. Brotherhood of Amer-
ican Yeoman, 15 N. D. 21, 106 N. W, 44.
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There was no rescission in this case. Rev. Codes 1905, §§ 5378,
5380; 6 Enc. Law, 788.

In action for breach of contract, in order that plaintiff may recover
more than nominal damages, actual loss sustained must be proved by
competent evidence. 8 Enc. Law, 553-556; Roberts v. Minneapolis
Threshing Mach. Co. 8 S. D. 579, 59 Am. St. Rep. 777, 67 N. W. 607.

Fisg, J. Plaintiff and respondent, a foreign corporation, brought
this action to recover upon a negotiable promissory note for $350,
executed and delivered by defendant and appellant to the American
Manufacturing Company, and indorsed by it to plaintiff. The com-
plaint is in the usual form, alleging the corporate existence of plain-
tiff, the execution and delivery of the note as aforesaid, and the transfer
thereof by indorsement to plaintiff for value and before maturity. By
his answer defendant expressly admits the allegations as to the corporate
existence of plaintiff, the execution and delivery of the note, and the
nonpayment thereof, but denies generally the other allegations of the
complaint. He then alleges certain new matter by way of defense as
follows:

II1. “Further answering and for a separate defense herein, de- .
fendant alleges that the consideration for the giving of said note was
the agreement on the part of said American Manufacturing Company
to furnish material for and superintend a voting contest to be carried
on in connection with the skating rink business which was then oper-
ated by defendant at Grand Forks, North Dakota, and that company
thereby stipulated and agreed to increase the gross proceeds of such
business during the six months commencing October 1st, 1911, in the
sum of $3,000; that said American Manufacturing Company failed
to furnish the material for such contest, and failed to superintend the
same, and wholly failed to increase the gross proceeds of this defend-
ant’s business, and that by reason of the premises the consideration
for said note has failed.”

IV. “Further answering and for a separate defense herein, defend-
ant alleges that the consideration for the note in suit was the agree-
ment on the part of said American Manufacturing Company to furnish
material for and to superintend a voting contest to be carried on in
connection with the skating rink business which was then operated
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by defendant at Grand Forks, North Dakota, and that said company
thereby stipulated and agreed to increase the gross proceeds of such
business during the six months commencing October 1st, 1911, in the
sum of $3,000, and whereby it agreed to refund to defendant 6 per
cent of each dollar it so failed to increase the gross proceeds of such
business; that the gross proceeds of defendant’s business during the
period aforesaid were not increased in any sum whatsoever by the said
contest ; that said American Manufacturing Company failed to furnish
material therefor and to superintend the same, and that by reason of
such failure of said company to carry out the terms of said contract,
this defendant has been damaged in the sum of $1,000 and upwards.”

It is observed that nowhere is it alleged in such answer that plain-
tiff ever had any notice or knowledge of the facts thus averred as a
defense, or that there was a rescission of the contract, defendant evi-
dently relying upon the fact that plaintiff, if it purchased the note at
all, took it subject to all defenses, and not as an indorsee in due course.
In other words, he relied upon the assumption that he had put in issue,
by the denial in the answer, plaintifi’s allegations respecting the sale
and indorsement of the note by the payee to plaintiff before its matur-
ity and for value, and that such issue would, at the trial, be resolved
in his favor. The issues thus framed were tried to a jury, and, in
brief, the following proceedings took place: Plaintiff proved by the
deposition of one G. H. Partin, president of the payee, that the note
in suit was, on September 29, 1911, which was prior to its maturity,
sold and indorsed by such payee to the plaintiff for value. Thereupon
the note, together with the indorsement on the back thereof, “Pay to
the order of the Commercial Security Co., American Mfg. Co., G. H.
Partin, President,” was offered and received in evidence without ob-
jection. Defendant’s counsel then read from such deposition certain
testimony given by such witness on cross-examination, which we need
not here set out, as we do not deem it very material. Thereupon plain-
tiff rested its case. The defendant was then permitted, over plaintiff’s
objections, to testify relative to the various defensive matters alleged
in his answer and to the contract entered into between him and the
payee of the note; also to two letters, one dated September 30, 1911,
and the other October 16th of that year, both written on letter heads
of the payee of the note, addressed to defendant, and signed “American
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Manufacturing Company by G. H. Partin, President,” and both
pertaining to such note, the purpose of the latter proof being to dis-
credit Pattin’s testimony as to the transfer of the note to plaintiff
on September 29th. Defendant’s testimony discloses that the note
in suit was given by him pursuant to and in consideration of an order
or contract between him and the American Manufacturing Company,
of date July 14, 1911, as follows:

American Manufacturing Co.
Lexington, Tenn.
Gentlemen :—

Please reserve and ship me at your earliest convenience f. o. b. Minot,
N. D., or distributing point, your Piano, Dinner Sets and Advertising
matter described on this and reverse side, in payment for which I here-
by hand you my instalment note for $350, payable to your order,
with the understanding that if this order is not approved this contract
is to be canceled and returned to me.

My past twelve months’ sales were $3,000, and you are to increase
my next six months’ sales to $6,000, with the understanding that if
my gross sales for the next six months do not amount to $6,000 you
are to refund me 6 per cent of each dollar you fall short of said increase,
~ and send your bond for $350 to cover this agreement with me.

To make this last clause binding upon you, I agree to take shipments
of Piano, Dinner Sets and literature promptly, prominently display
Piano, issue Piano Votes with each cent purchase, and report every
thirty days to you my gross sales for six months, furnish all informa-
tion requested to assist you in pushing the contest. In consideration of
special methods to conduct contest and the special terms, agreements,
and reservation herein, this order cannot be countermanded. The title
to remain in vendor until fully paid.

(We agree to start contest Oct. 1st., 1911, and furnish 100 contest-
ants, and to have representative close contest. Exclusive rights for our
methods in amusement line. Copy of agreement. S. H. G.) Town
....Grand TForks......County....Grand Forks....State....N.
Dak.....Freight Station....Grand Forks....Express Office....
Grand Forks.....

Salesman: S. H. Grant.
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Proof was introduced over plaintiff’s objection, showing a breach
by said company of this contract in certain particulars, but no proof was
offered showing notice on plaintiff’s part of such contract, or its breach,
and, furthermore, it affirmatively appears that no rescission thereof
was ever made or attempted by defendant. On the contrary, he re-
tained the piano and other material, and carried on the contest himself.

At the close of the testimony plaintiff moved for a directed verdict,
which was denied. The case was submitted to the jury, and a verdict
returned in plaintiffs favor for only the sum of $138.64, being the
supposed value, with interest, of the property retained by defendant.

On a motion by plaintiff for judgment for the full amount sued
for notwithstanding such verdict, or for a new trial, the district court
gave judgment for the amount of the note, with interest and costs, from
which defendant appeals, assigning as error the order granting such
motion.

We find no difficulty in sustaining such judgment. It is, we think,
quite clear that the ruling of the learned trial judge was proper, for
numerous reasons which we might mention, but the following will
suffice:

It does not appear that the title of the payee of this note was de-
fective. Hence, before it was permissible for defendant to prove any
defense to the note in the hands of plaintiff the burden was upon
him of first showing that the plaintiff is not a holder in due course.
This he failed to show. In other words, the prima facie presumption
that plaintiff is an indorsee in due course of the note in suit has not
been met by defendant. On the contrary, it is, we think, perfectly
clear under § 6940, Comp. Laws 1913 (Rev. Codes 1905, § 6357),
. that the title of the American Manufacturing Company to the note
was not defective. That section provides: “The title of a person
who negotiates an instrument is defective within the meaning of this
chapter when he obtained the instrument, or any signature thereto, by
fraud, duress, or force and fear, or other unlawful means, or for an
illegal consideration, or when he negotiates it in breach of faith, or under
such circumstances as amount to a fraud.” The defendant’s own testi-
mony conclusively negatives the fact that such payee’s title was defective
within the statutory definition of that term. It follows, therefore,
that plaintiff “is deemed prima facie to be a holder in due course”
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as prescribed in § 6944, Comp. Laws, and the burden of overthrowing
such presumption rested upon defendant. It was incumbent upon
defendant, therefore, in order to lay a foundation for the admission
of his alleged defenses, to allege and prove that plaintiff did not acquire
title to this paper as a holder in due course as that term is defined
in § 6937, Comp. Laws 1913. No such allegation or proof appears
in this record. The contention of appellant’s counsel and the testimony
of the witness Partin was sufficiently impeached and discredited by the
two letters to warrant the jury in ignoring or disbelieving the same
is not sound, nor is his argument sound to the effect that plaintiff,
by eliciting testimony from such witness as to the date of his indorse-
ment of the note, thereby waived the benefit of the legal presumption
that it was indorsed prior to the maturity of the note. While the
sending of the letters to defendant after September 29th, the date
the witness Partin testified that the note was sold and indorsed to
plaintiff, had some tendency to impeach and discredit the testimony of
such witness as to the date thus stated by him, it is not sufficient to
justify the jury in finding that the note was not thus sold and indorsed
at all prior to its maturity. The fact that the note was duly indorsed
to plaintiff by the payee was the material fact, and the only material
fact, necessary for plaintiff to establish under the issues. The letters,
at the most, merely tended to show the improbability that such indorse-
ment was made prior to the date of such letters, not that no indorse-
ment was in fact made prior to the maturity of the note. While it is
well settled that a witness’s testimony may be impeached by proof
of contradictory statements out of court, it is equally well settled that
such impeachment must be confined to testimony which is relevant
and material to the case. Becker v. Cain, 8 N. D. 615, 80 N. W. 805.

For the foregoing reasons the judgment appealed from is affirmed.

On Petition for Rehearing Filed Jan. 2, 1915,

Per Curiam. Appellant’s counsel has petitioned for a rehearing
upon two points. First, he asserts that the statement in the opinion
that there is no allegation or proof that plaintiff did not acquire title
to this paper as a holder in due course is erroneous; and, second, that
inasmuch as the plaintiff had the burden of proving the transfer and
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its ownership of the note, “it was incumbent on it to meet that issue
and sustain that burden of proof by some evidence.”

As to counsel’s first contention, it is apparent that he misconstrues
our holding. All we intended to hold, and we think it clear that all
we in fact held, was that it was incumbent on defendant to allege and
prove that plaintiff is not a holder in due course, and that he failed
s0o to do. The Code, § 6944, Comp. Laws 1913, places such burden
on him. By such holding, however, we should not be understood as
saying that the denial in the answer does not raise an issue as to
plaintiff’s ownership of the note through a sale and indorsement thereof
by the payee to him. Plaintiff no doubt has the burden of proving
such facts, and this is all that was held in Nunnemacker v. Johnson,
38 Minn. 390, 38 N. W. 351, and Tullis v. Shannon, 3 Wash. 716,
29 Pac. 449, cited by counsel. In the first case it was held that “the
transfer of the note and plaintiff’s ownership are put in issue.” In
the latter case it was said: “The complaint alleged the assignment and
delivery of the note by the payee to the plaintiffs, and that the plain-
tiffs were the owners and holders thereof. The answer denied this.
The action being by the assignees, it was necessary for them to allege
their ownership in some way, and prove it if denied.”

It does not follow, however, that plaintiff had to go further than
this, and prove that he was a holder tn due course, or that such issue
was raised by the denials in the answer. See Kerr v. Anderson, 16
N. D. 36, 111 N. W. 614.

The other Minnesota case cited by counsel, Hodgson v. Mather,
92 Minn. 299, 100 N. W. 87, it is true, holds that a denial of the
allegation in the complaint that the owner of the note “duly assigned,
transferred, indorsed, and delivered it to the plaintiff, who now owns
the same,” put in issue such allegations, and also the fact that the
note was transferred before maturity, which latter fact it was held was
an inference implied by law therefrom, and that defendant was there-
fore entitled to prove that such note came into plaintiff’s possession
after its maturity. But even conceding such decision to be sound,—
regarding which we entertain grave doubts,—it assumes that defend-
ant has the burden of proving the transfer of the note after its matur-
ity.

If we should eliminate from the opinion the statement that there
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is no allegation that plaintiff did not acquire title to the note as a
holder in due course, the result must be the same, for there is no
evidence that plaintiff acquired such note after its maturity. Counsel’s
contention under the second ground for rehearing is, we think, based
on the erroneous assumption that because the witness Partin’s testimony
was somewhat impeached and discredited as to the exact date of the
transfer of the paper to plaintiff (which fact is immaterial, the only
material fact being whether such transfer was prior or subsequent to
the maturity of the note), his entire testimony is likewise impeached,
including that portion wherein he testified to the fact of the indorse
ment of such paper. We think the testimony as to the fact of such
indorsement, which is undisputed, must be given effect. Had such
witness testified, as suggested by counsel, that the indorsement and
transfer took place after the maturity of the note, this would have
been material; but the exact date on which it was transferred after
maturity, if such was the fact, would not have been material to any
issue in the case.
Petition denied.

MEYERS LUMBER COMPANY, a Corporation, v. JARVIS H.
TOMPKINS.

(149 N. W. 955.)

Two adjoining lot owners made separate contracts for the erection of build-
ings upon their adjoining lots. When erected, the two buildings were so
connected as to appear as one. The defendant was the owner of the smaller
building, which comprised one third of the entire structure. The contractor
failed to pay for the material bought by him of the plaintiff, who filed one
lien against both lots and the buildings thereon. This court in the case of
Meyer Lumber Co. v. Trygstad, 22 N. D. 558, 134 N. W. 714, held such lien
void. Plaintiff thereafter filed separate liens against the buildings. Held:—

Filing of void lien — not such election of remedies as to preclude filing
proper lien.
1. That the filing of the void lien was not such an election of remedies
as precludes the filing of the proper liens thereafter.
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Notices to landowner — sufficiency of.
2. That the notices to the landowners set forth in the opinion are sufficient
a8 between the parties to this action.

Materials furnished — pleading — allegations — sufficiency.
3. The allegation that one third of the material was furnished for the de-
fendant’s building, coupled with an itemized statement of the material fur-

nished for both buildings, is suflicient to support the lien.

4. Point four is covered by the third paragraph of the opinion,

Opinion filed November 28, 1914,

Appeal from the District Court of Ward County, K. E. Leighton, J.

Reversed.

Thompson & Wooledge, Engerud, Holt, & Frame, for appellant.

In some states there is a distinction between the terms “subcontrac-
tor’” and “materialman.” This is not true in this state. Rev. Codes
1905, § 6250.

A direct lien is given to the subcontractor. Robertson Lumber Co.
v. State Bank, 14 N. D. 515, 105 N. W. 719; Langworthy Lumber
Co. v. Hunt, 19 N. D. 436, 122. N. W. 865.

It is the furnishing of the materials for the purpose of the construc-
tion, and the good faith delivery that controls and gives the lien right.
Schlosser v. Moores, 16 N. D. 185, 112 N. W, 79; Central Lumber
Co. v. Braddock Land & Granite Co. 84 Ark. 560, 105 S. W. 583,
13 Ann. Cas. 11; 27 Cyec. 47, note 67, and note p. 758 ; Pittsburg Plate
Glass Co. v. Leary, 25 S. D. 256, 31 L.R.A.(N.S.) 746, 126 N. W,
271, Ann. Cas. 1912B, 928.

One who furnishes materials to a contractor who has separate con-
tracts with the different owners has no right to a joint lien against
all the property of the different owners into whose building his material
went, but must claim and file a separate lien against the property of
each of such owners. Meyer Lumber Co. v. Trygstad, 22 N. D. 558,
134 N. W. 714. '

In such cases an apportionment may be made. Kinney v. Mathias,
81 Minn. 64, 83 N. W. 497; Davis v. Farr, 13 Pa. 167; Harper
v. Keely, 17 Pa. 234; Gordon v. Norton, 186 Pa. 168, 40 Atl. 312;
Edwards v. Edwards, 24 Ohio St. 403; Sexton v. Weaver, 141 Mass.
278, 6 N. E. 367; Halsted & H. Co. v. Arick, 76 Conn. 382, 56 Atl.
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628; Ballou v. Black, 17 Neb. 389, 23 N. W. 3, 21 Neb. 131, 31
N. W. 673; Shaw v. Thompson, 105 Mass. 345; Hannon v. Logan,
14 Mo. App. 33; Byrd v. Cochran, 39 Neb. 109, 58 N. W. 127;
Hines v. Cockran, 44 Neb. 12, 62 N. W. 299; Garner v. Van Patten,
20 Utah, 342, 58 Pac. 684; Hayden v. Logan, 9 Mo. App. 492;
Springer Land Asso. v. Ford, 168 U. S. 513, 42 L. ed. 562, 18 Sup.
Ct. Rep. 170; Lehmer v. Horton, 67 Neb. 574, 93 N. W. 964, 2
Ann. Cas. 685; Bowman Lumber Co. v. Newton, 72 Iowa, 90, 33
N. W. 377; Stoltze v. Hurd, 20 N. D. 412, 30 L.R.A.(N.S.) 1219,
128 N. W. 115, Ann. Cas. 1912C, 871; 34 Century Dig. Mechanics’
Liens, 178-182, 259, 315, 320, 322; 13 Decen. Dig. Mechanics’ Liens,
130, 149, 183 and corresponding sections in Am. Dig. Key number
series. 27 Cye. 131, 224, 226.

The notices served were amply sufficient to satisfy the law. Rev.
Codes 1905, § 6237.

The purpose of the notice required is to enable the owner to take
all necessary steps for his own protection against the possibility of
having to pay twice for the same improvement. Gilman v. Gard, 29
Ind. 291; Henry v. Plitt, 84 Mo. 237; Bambrick v. King, 59 Mo.
App. 284; 27 Cyec. 110, 118; Fidelity Storage Corp. v. Trussed Con-
crete Steel Co. 35 App. D. C. 1, 20 Ann. Cas. 1157; Faulkner v.
Bridget, 110 Mo. App. 377, 86 S. W. 483.

E. R. Sinkler, for respondent.

The plaintiff once elected as to its remedy; it had knowledge of
the facts as to coexistent remedial rights, inconsistent and irrevocable;
and such election is a bar to any action based upon a remedial right
inconsistent with that asserted by such election. 15 Cye. 262.

The Pennsylvania rule, which gives a direct lien to the subcontractor,
does not obtain in this state. It is not the contract between the material-
man and the contractor, but the contract between the owner of the
property and the contractor, that controls. Meyer Lumber Co. v.
Trygstad, 22 N. D. 558, 134 N. W. 714; Beach v. Stamper, 44 Or.
4,102 Am. St. Rep. 597, 74 Pac. 209 ; Larkins v. Blakeman, 42 Conn.
292.

The right to a mechanics’ lien exists by virtue of the statute; and
to successfully claim and maintain such right, substantial compliance
at every step, with the statute, must be shown. Stoltz v. Hurd, 20
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N. D. 412, 30 L.R.A.(N.S.) 1219, 128 N. W. 115, Ann. Cas. 1912C,
871.

Where lienable and nonlienable articles are indiscriminately inter-
mingled in one lien claim, the lien cannot stand. MecClain v. Hutton
Continental Bldg. & Loan Asso. 131 Cal. 140, 61 Pac. 274, 63 Pac. 182,
622; J. E. Greilick Co. v. Taylor, 143 Mich. 704, 107 N. W. 712;
Bradely v. Gaghan, 208 Pa. 511, 57 Atl. 985; Harrisburg Lumber
Co. v. Washburn, 29 Or. 150, 44 Pac. 393 ; Dalles Lumber & Mfg. Co.
v. Wasco Woolen Mfg. Co. 3 Or. 527; Kezartee v. Marks, 15 Or. 529,
16 Pac. 407; Williams v. Toledo Coal Co. 25 Or. 426, 42 Am. St.
Rep. 799, 36 Pac. 159; 2 Jones, Liens, 1409, 1419.

It is the duty of materialmen dealing with contractors and furnish-
ing them with materials, to ascertain and know the nature of the con-
tract between the property owner and the contractor, and to take notice
of the authority of, and the limitations placed upon, such contractor.
Andrews v. Kneeland, 6 Cow. 354; Hill v. Bowers, 45 Kan. 592, 26
Pac. 13; Kneeland, Mechanics’ Liens, 87 ; Bottomly v. Grace Church,
2 Cal. 90; Houghton v. Blake, 5 Cal. 240 ; Rogers v. Currier, 13 Gray,
129; Chapin v. Persse & B. Paper Works, 30 Conn. 461, 79 Am.
Dec. 263.

In such cases as this one, no apportionment can possibly be made.
No lien can attach unless the articles are lienable, can be identified,
and actually went into the improvement. Stimson Mill Co. v. Los
Angeles Traction Co. 141 Cal. 30, 74 Pac. 357; Houghton v. Blake,
5 Cal. 240; Patent Brick Co. v. Moore, 75 Cal. 211, 16 Pac. 890;
Silvester v. Coe, Quartz Mine Co. 80 Cal. 513, 22 Pac. 217; Bewick
v. Muir, 83 Cal. 373, 23 Pac. 390; John A. Roebling Sons Co. v.
Bear Valley Irrig. Co. 99 Cal. 490, 34 Pac. 80; Hamilton v. Delhi
Min. Co. 118 Cal. 153, 50 Pac. 378; Gordon Hardware Co. v. San
Francisco & S. R. Co. 3 Cal. Unrep. 140, 22 Pac. 406, 86 Cal. 620,
25 Pac. 125; Allen v. Elwert, 29 Or. 428, 44 Pac. 823, 48 Pac. 54;
Edgar v. Salisbury, 17 Mo. 271.

Burke, J. This is a continuation of the controversy treated in
Meyer Lumber Co. v. Trygstad, 22 N. D. 558, 134 N. W. 714, where
a statement of the facts may be found. After the said decision, hold-
ing void the lien filed against both lots and buildings thereon, the
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lumber company, on the 4th day of April, 1912, filed separate liens
upon each lot and building, and later brought action to entforce tue
lien against Tompkins, in the district court of Ward county, North
Dakota. The complaint is in the ordinary form, and alleges that, at
the request of the contractor, they furnished for both buildings, mate-
rial of the value of $7,118.75, according to a schedule thereto attached,
giving itemized statement of such material; that the contractor agreed
to pay therefor, but that no part of the same had been paid except
the sum of $391.40, leaving a balance due and unpaid of $6,727.35.
That said materials were purchased by the said contractor and were
furnished by the plaintiff to be used, and were in fact used, in and about
the construction of two certain store and office buildings, one building
owned by defendant Tompkins and the other by one Frank, situated
upon adjoining lots. That the contracts between the owners of the
buildings and the contractor were separate and distinct, and the build-
ings were constructed at about the same time by the said contractor,
and the materials entering into the construction of said buildings were
used indiscriminately in each of said buildings; and it is now and
has been at all times impossible for this plaintiff to designate the par-
ticular items of said materials entering into the construction of each
of the said buildings, respectively. That one third of said materials
were used in and about the construction of said building owned by
said defendant (Tompkins), and sitnated upon the aforesaid lot 15;
and two thirds of said materials were used in and about the construc-
. tion of said building owned by one Guy O. Frank, situated upon lots .
13 and 14, aforesaid. That pursuant to said contracts the buildings
were erected upon the respective premises; that on the 16th day of
March, 1908, the plaintiff served upon the said defendants and each
of them, by registered mail, certain notices whereby it notified the said
defendants and each of them that it had furnished the material men-
tioned, and that it would claim a lien upon the respective premises
above described, which said notices were marked exhibits B and C
and made a part of the complaint. That the said Tompkins is the
owner of the buildings erected by him, and that on the 4th day of
April, 1912, the plaintiff had filed in the offices of the clerk of the
district court within and for Ward county its duly verified claim, con-



MEYERS LUMBER CO. v. TOMPKINS 81

taining a just and true account of the demand due it after allowing
all credits, and a correct description of the property owned by the said
defendant Tompkins to be charged with said lien ; which claim was duly
filed and docketed with said clerk, and is now, and ever since has been,
unsatisfied of record. This was followed by a demand for judgment
of foreclosure. To this a demurrer was interposed, which, after argu-
ment, was sustained by the trial court. This appeal is from the result-
ing judgment.

The defendant and respondent in his brief states that there are four
propositions raised by the demurrer and the complaint: first, that the
plaintiff has by a former action elected its remedy, and is barred from
maintaining this action; second, that the notice of lien is not sufficient;
and, third, where building materials entering into the construction
of two buildings owned by different parties are used indiscriminately
in each of said buildings by a subcontractor under separate contracts
with the owners, and it is impossible for the materialman to designate
the particular items entering into the construction of the said build-
ings, and the materialman furnishes such material under a general con-
tract with the subcontractor, no lien can be had, and an apportionment
cannot be had so as to give the materialman a lien on one building
for an appropriate share of the materials going into both buildings; and,
fourth, where lienable and unlienable articles are indiscriminately
intermingled in lien account, and the lienable items cannot be segre-
gated, no lien can be had.

(1) We do not believe the filing of a void lien amounts to such
an election of remedies as precludes the filing of a valid lien there-
after. At 15 Cyc. 262, it is said: “A person who prosecutes an action
or suit based upon a remedial right which he erroneously supposes
he has, and is defeated because of the error, has not made a conclu-
sive election, and is not precluded from prosecuting an action or suit
based upon an inconsistent remedial right.” Many cases are cited
in support of the text, both in the original Cye. and in the annotations.
A case particularly in point is Sullivan v. Ross, 113 Mich. 311, 71
N. W. 634, 76 N. W. 309, Judge Moore giving a very lucid exposi-
tion of the equities involved.

(2) Taking up the second point raised by the demurrer, we believe

29 N. D.—6.
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render it harder for the materialman to perfect his separate liens. The
distinction between the two cases is obvious.

The complaint therefore stated a cause of action, and the demurrer

was improperly sustained. Judgment reversed.

Goss, J., (iisqualiﬁed

L. D. TUBBS v. CHRIST SATHER.

(149 N. W. 567.)

Appeal — dismissal for — order on — compliance with, impossible = sub-

stantial rights — moot question.

Where it appears that a conditional order from which an appeal has been
taken, made after judgment in plaintifi’s favor in an action in claim and
delivery, directing the clerk to satisfy of record such judgment, which was
for the return and delivery by defendant to plaintiff of a horse, upon proof
that such horse had been returned or tendered to the plaintiff by the defend-
ant, the appeal will be dismissed when it is made to appear that the condi-
tions of such order could not be complied with by reason of the death of -
such horse prior to the making of the order. Proof of such fact discloses
that the order could not affect, in the least, the substantial rights of the
plaintiff under his judgment, and the appeal therefore presents nothing but a
moot question. )

Opinion filed November 30, 1914.

Appeal from District Court, Pierce County. E. B. Goss, Special J.
Motion to dismiss appeal from an order directing the clerk to satisfy

& judgment of record.

Motion granted.
Albert E. Coger, for appellant.
A mere return of the property after judgment in the alternative

in a claim and delivery action does not operate to satisfy the judg-
ment. To have such effect, the property returned must be in substan-
tially the same condition as when taken, and without material deteriora-
tion in value. Vallancy v. Hunt, 26 N. D. 611, 145 N. W. 134;
Cobbey, Replevin, § 1184; Note to Three States Lumber Co. v. Blanks,
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69 L.R.A. 286; Gibbs v. Bartlett, 2 Watts & S. 34; Nichols & S. Co.
v. Paulson, 10 N. D. 440, 87 N. W. 977; Jackson v. Morgan, 167
Ind. 528, 78 N. E. 633; Fair v. Citizens’ State Bank, 69 Kan. 353,
105 Am. St. Rep. 168, 76 Pac. 847, 2 Ann. Cas. 960 ; Schott v. Youree,
142 I11. 233, 31 N. E. 591; McPherson v. Acme Lumber Co. 70 Miss.
619, 12 So. 857; Washington Ice Co. v. Webster, 125 U. S. 426, 31
L. ed. 799, 8 Sup. Ct. Rep. 947.

Cowan & Adamson and H. A. Blood, for respondent.

The record on appeal must be authenticated by the certificate of
the judge who presided in the lower court. Cummings v. Conlan, 66
Cal. 403, 5 Pac. 796, 903.

The order appealed from is not framed to comply with the law, in
that it fails to specify the affidavits and papers upon which the motion
was made and which resulted in the order. Rev. Codes 1905, § 7325.

Fisg, J. Motion by respondent to strike appellant’s record from
the files, and for a dismissal of the appeal. Such motion is based upon
the affidavit of one of respondent’s attorneys, the certificate of the clerk
of the district court, and the records and files in the action. In opposi-
tion to the motion, appellant has produced an affidavit of his counsel.

The only ground of the motion which we need specially notice is in
substance that appellant is in no manner aggrieved by the order ap-
pealed from.

Such order was made on November 22, 1910, and is as follows, om1t~
ting the title:

In the above-entitled action, the property mentioned in the judg-
ment having been returned to plaintiff by defendant, and defendant
having paid the costs in the action and demanded a release of said
judgment, and the plaintiff having insisted on the collection of the
money judgment, and refused to receive the property therein mentioned
tendered him by the defendant,

Now, therefore, it is hereby ordered that upon the delivery of the
horse in question by defendant to plaintiff, or a tender thereof made,
and proof of such tender or delivery being filed with the clerk, satisfy-
ing him that the same has been done, the clerk of this court is directed
to, on defendant’s demand, thereafter to satisfy said judgment of record
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A. Y. MORE AND J. L. More, a Copartnership Doing Business
under the Firm name and Style of More Brothers, v. WESTERN

GRAIN COMPANY, a Corporation.

(149 N. W. 564.)

Substitution of party defendant— order for — appealable — motion to dis-
miss appeal. :

In an action for the recovery of money only, brought against the Western
Grain Company, an order was made, on defendant’s motion, substituting
Albert Lane, as receiver, as the defendant in lieu of such Grain Company,
from which order of substitution plaintiffs appeal. After such substitution
Lane procured a judgment dismissing the action as to him upon the ground
that the complaint fails to state facts sufficient to constitute a cause of action,
and that permission to sue him, as such receiv;er, had not been granted. He
now moves to dismiss plaintiffs’ appeal from such order of substitution, upon
the ground that the entry of the judgment of dismissal renders the question
involved on the appeal wholly moot.

Held, that the grounds of such motion are untenable,

Opinion filed November 30, 1914.

Motion to dismiss an appeal from an order made by the District
Court of Hettinger County.

Motion denied.

F. C. Heffron and Emil Scow for the motion.

J. K. Murray and Alfred Zugeo, contra.

Fisk, J. This is a motion to dismiss an appeal taken by the plain-
tiffs from a certain order substituting Albert Lane as defendant in
the place and stead of the Western Grain Company, the original party
defendant. Such motion is made by and on behalf of the said Albert
Lane and the defendant and respondent, and the ground of the mo-
tion is that the question involved on such appeal has become moot by
reason of the fact that after the order appealed from was made and
entered the action was, on motion of the said Albert Lane, dismissed
as to him.

The action in which the order appealed from was made is the ordi-
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nary civil action to recover damages for the alleged conversion, by the
defendant Western Grain Company, of certain grain, which action
was commenced in December, 1913, and shortly thereafter defend-
ant’s attorney moved that Albert J. Lane, as receiver of the property
of one Charles Procise, be substituted as defendant in lieu of the
Western Grain Company, which motion was granted by an order
entered on February 12, 1914, from which order plaintiffs appealed
on March 17, 1914. The record before us discloses that on February
12, 1914, a judgment was entered on motion and in behalf of Albert
Lane, as such receiver, dismissing the action as to him and award-
ing him costs for the sum of $35.50.

The question for decision, therefore, is whether, under these facts,
plaintiffs’ appeal from the order of substitution of Lane, as receiver,
in lieu of the Western Grain Company, the original defendant, should
be dismissed because of the entry of the judgment aforesaid. In
other words, is the question which plaintiffs seek to have determined
by its appeal from the order, merely a moot question? We are clear
that it is not, and that the motion to dismiss such appeal should be
denied. If the order of substitution is held erroneous, it would follow
logically and necessarily that the action is still pending as against
the Western Grain Company. It has never been dismissed as to it.
Whether such order is or is not erroneous, of course, goes to the
merits of the appeal, and will not be considered on this motion. All
we decide at this time is that a reversal of the order appealed from
will leave the original parties just where they stood prior to the making
of such order. It would be rather a novel doctrine, to say the least,
that if a stranger to the litigation may intrude himself therein as a
party defendant in lieu of the party whom plaintiffs elected to sue
in an action for the recovery of money only, and this, over plaintiffs’
objection, and because he is successful in persuading the court that
the complaint as to him fails to state a cause of action, and that per-
mission to bring such action as against him as receiver has not been
granted, and on such grounds recovers a judgment of dismissal, he is
thereby in a position to champion the cause of the original defendant
by challenging plaintiffs’ right to prosecute their appeal as against the
latter. The contention that a reversal of such order would avail
appellant nothing without a reversal also of the judgment in Lane’s
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quired. The sheriff may demand his fees in advance of services. Rev.
Codes 1905, § 2628.

Full weight and credit must be given to all matters admitted in evi-
dence without objection. Williams v. Hawley, 144 Cal. 97, 77 Pac.
762 ; F. Mayer Boot & Shoe Co. v. Ferguson, 19 N. D. 496, 126 N. W.
110.

All reasonable presumptions will be indulged to sustain the trial court
in overruling motion for new trial. Westphal v. Nelson, 25 S. D. 100,
125 N. W. 640; State v. Brandell, 26 S. D. 642, 129 N. W. 242,

Bugke, J. Plaintiff holds assignment, from the sheriff of Hettinger
county, of the latter’s claim for fees incident to an attachment levied by
the defendant against the property of one Billyard. The particular
items in dispute relate to extraordinary expenses incurred by the sheriff
in storing and guarding the property attached,—the four items being
rent incurred by storage, four months at Regent at $15 a month, $60;
expenses incurred for supervising said property while in storage at
Regent for a period of four months, $90; storage of said goods at Mott,
$200; and guard for said property at Mott, $228.50. It is admitted
that the said expenses of taking and keeping possession of and preserving
such property under attachment have not been allowed by the court.
Subdivision 32 of § 3514, Compiled Laws of North Dakota 1913, reads
as follows: “The sheriff shall be entitled to charge and receive the fol-
lowing fees—(34) : for the expense of taking and keeping possession of
and preserving property under attachment, . . . such sum as the
court may order, not to exceed the actual expense incurred, and no keep-
er must receive to exceed $3 per day, nor must he be so employed unless
the property is of such character as to require the personal attention and
supervision of a keeper. No property must be placed in charge of a
keeper if it can be safely and securely stored, or when there is no reason-
able danger of loss.” In appellant’s brief he says: “The only points
in this case, as we view it, are: (a) the right of the sheriff to sue for
his expenses and disbursements in the attachment proceeding without
first obtaining an order of the court allowing the same. . . .”

(1) We think appellant is correct in his view of the law. At 35 Cye.
1579, it is stated: “In the absence of proof, compensation is not allow-
able to the sheriff for trouble and expense in taking and preserving
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property; and it has been held necessary that such allowance shall be
made or ordered by the court.”

In Bower v. Rankin, 61 Cal. 108, it is said: “By the statute the
sheriff of Kern is entitled to be paid ‘for his trouble and expense in
taking and keeping possession of and preserving property under attach-
ment or execution, or other process, such sum as the court shall order,
provided that no more than $3 per diem shall be allowed to a keeper.’
. . . The complaint does not allege, nor do the findings show, that
any allowance had been made by the court to the sheriff ‘for his trouble
and expense in taking and keeping possession of and preserving the
property’ under the attachment. Judgment reversed, and cause re-
manded, with directions to court below to enter a judgment in favor
of plaintiff in the sum of $26.10, without costs.”

In Shumway v. Leakey, 73 Cal. 260, 14 Pac. 841, it is said, after
quoting the above statute: “It is a settled rule that unless the court
makes such order the sheriff has no right to the fees.” See also Lane
v. McElhany, 49 Cal. 424; Geil v. Stevens, 48 Cal. 590; Barman v.
Miller, 23 Minn. 458. It is apparent that no action can be maintained
by the sheriff or his assignee upon the items hereinbefore mentioned,
until the same have been approved by the court. Plaintiff, however,
insists that this question has been waived by failure of the defendant
to demur to the complaint upon this ground, and by the offer in the
answer to pay the reasonable rental value of the building in which the
property was stored, and which is alleged to be the sum of $50, and by
the testimony of the counsel for defendant, and by the admission in evi-
dence without objection of the sheriff’s return. After careful examina-
tion we have decided that such acts do not constitute a waiver of the
objection. In the list of fees claimed by the sheriff were some that
were not in dispute, and a general demurrer upon the ground that the
complaint did not state facts sufficient to constitute a cause of action
would have been properly overruled. The objection of the defendant
to the balance of the items is sufficiently expressed in his motion for
a new trial. Besides, the allowance by the court should have been
proven by the plaintiff as a part of his case. The result is that the
verdict should be reduced to the sum of $154.94 to conform to the proof.
In this computation we have allowed to the plaintiff $50 rent, which is
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10 N. D. 180, 86 N. W. 697; Grandin v. Emmons, 10 N. D. 223, 54
L.R.A. 610, 88 Am. St. Rep. 684, 86 N. W. 723; Lynch v. Burt, 67 C.
C. A. 805, 132 Fed. 429 ; Reilly v. Phillips, 4 S. D. 604, 57 N. W. 780;
Dray v. Dray, 21 Or. 59, 27 Pac. 223; Tharp v. Kerr, 141 Iowa, 26,
119 N. W. 267; Gilchrist v. Comfort, 34 N. Y. 235; Tinkcom v.
Lewis, 21 Minn. 132; Dickerson v. Hayes, 26 Minn. 100, 1 N. W.
834; Hoover v. Johnson, 47 Minn. 434, 50 N. W. 475; Littler v.
People, 43 Ill. 188; Durley v. Davis, 69 Ill. 133; Hyman v. Bogue,
135 Il 9, 26 N. E. 40; Wooters v. Joseph, 137 Ill. 113, 31 Am. St.
Rep. 355, 27 N. E. 80; Parker v. Dacres, 130 U. S. 43, 32 L. ed.
848, 9 Sup. Ct. Rep. 433; Grove v. Great Northern Loan Co. 17 N.
D. 352, 138 Am. St. Rep. 707, 116 N. W. 345.

Courts have no right to extend the period in which to make re-
demption, except in case of fraud which prevents a redemption within
one year. Ignorance of the law, or misfortune, gives a court of equity
no right to interfere. 17 Cyc. 1329; 27 Cyc. 1822, 1830, 1831; 2
Jones, Mortg. § 1053; 3 Freeman, Executions, § 316; State ex rel.
Brooks Bros. v. O’Connor, 6 N. D. 285, 69 N. W. 692; Nichols v.
Tingstad, 10 N. D. 172, 86 N. W. 694; Grandin v. Emmons, 10 N.
D. 222, 54 L.R.A. 610, 88 Am. St. Rep. 684, 86 N. W. 723; Little
v. Worner, 11 N. D. 382, 92 N. W. 456; Lynch v. Burt, 67 C. C. A.
305, 132 Fed. 429; Tilley v. Bonney, 123 Cal. 118, 55 Pac. 798;
Hurn v. Hill, 70 Iowa, 40, 29 N. W. 796; McConkey v. Lamb, 71
Towa, 636, 33 N. W. 146; Stocker v. Puckett, 17 S. D. 267, 96 N.
W. 91; Hoover v. Johnson, 47 Minn. 434, 50 N. W. 475; Gates v.
Ege, 57 Minn. 465, 59 N. W. 495; Bethel v. Smith, 83 Ky. 84; Gos-
munt v. Gloe, 55 Neb. 709, 76 N. W. 424; Stewart v. Park College,
6S Kan. 465, 75 Pac. 491; Keely v. Sanders, 99 U. S. 441, 446, 25
L. ed. 327.

One making redemption proceeds at his peril, and if he does not
tender the proper amount his rights are lost. 17 Cye. 1332, note 45;
27 Cyc. 1823; 2 Jones, Mortg. § 1070; Hunt, Tender, §§ 51, 196;
Davis v. Dale, 150 Ill. 239, 37 N. E. 215; Boyden v. Moore, 5 Mass.
370; Wright v. Behrens, 39 N. J. L. 413; Williams v. Dickerson,
66 Towa, 106, 23 N. W. 286; Case v. Fry, 91 Iowa, 132, 59 N. W.
333; Horton v. Maffitt, 14 Minn. 289, Gil. 216, 100 Am. Deec. 222,
Dickerson v. Hayes, 26 Minn. 100, 1 N. W. 834; Hoover v. Johnson,
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47 Minn. 434, 50 N. W. 475; Bovey De Laittre Lumber Co. v. Tucker,
48 Minn. 223, 50 N. W. 1038; Bartleson v. Munson, 105 Minn.
348, 117 NX. W. 512; McMillan v. Vischer, 14 Cal. 232; Durley v.
Davis, 69 Il1l. 133; Dickenson v. Gilliland, 1 Cow. 481; Harmon v.
Steed, 49 Fed. 779 ; Beebe v. Buxton, 99 Ala. 117, 12 So. 567 ; Beatty
v. Brown, 101 Ala. 695, 14 So. 368; Murphree v. Summerlin, 114
Ala. 54, 21 So. 470.

While the sheriff is a public agent for the purpose of receiving
redemption money, he cannot bind the purchaser by an illegal or im-
proper redemption. Hunt, Tender, § 285; North Dakota Horse &
Cattle Co. v. Serumgard, 17 N. D. 466, 29 L.R.A.(N.S.) 508, 138
Am. St. Rep. 717, 117 N. W. 453; McDonald v. Beatty, 10 N. D.
519, 88 N. W. 281; Hannah v. Chase, 4 N. D. 355, 50 Am. St. Rep.
656, 61 N. W. 18; Bennett v. Wilson, 122 Cal. 509, 68 Am. St.
Rep. 61, 55 Pac. 300; McMillan v. Vischer, 14 Cal. 232; Horton v.
Maffitt, 14 Minn. 289, Gil. 216, 100 Am. Dec. 222; Davis v. Seymour,
16 Minn. 210, Gil. 184; Tinkcom v. Lewis, 21 Minn. 142; McCarthy
v. Grace, 23 Minn. 182; Schroeder v. Lahrman, 28 Minn. 75, 9 N.
W. 173; Hall v. Swensen, 65 Minn. 391, 67 N. W. 1024; Hull v.
Chapel, 71 Minn. 408, 74 N. W. 156 ; Hughes v. Olson, 74 Minn. 237,
73 Am. St. Rep. 343, 77 N. W. 42; Byer v. Healy, 84 Iowa, 1, 50
N. W. 70; Byers v. McEniry, 117 Towa, 499, 91 N. W. 797 ; Gilchrist
v. Comfort, 34 N. Y. 235.

Misfortune, culpable negligence, ignorance of the law, or mistake
as to the law, will not justify the interference of a court of equity.
17 Cyec. 1332; 3 Freeman, Executions, § 316, p. 1857; Case v. Fry,
91 Towa, 132, 59 N. W. 333; McConkey v. Lamb, 71 Iowa, 636, 33
N. W. 146; Tharp v. Kerr, 141 Jowa, 26, 119 N. W. 267; Campau
v. Godfrey, 18 Mich. 27, 100 Am. Dec. 133; Cameron v. Adams, 31
Mich. 426; Dickerson v. Hayes, 26 Minn. 100, 1 N. W. 834; State
v. Kerr, 51 Minn. 417, 53 N. W. 719; Hyman v. Bogue, 135 Il 9,
26 N. E. 40; Lynch v. Burt, 67 C. C. A. 305, 132 Fed. 430.

The issue as to whether or not Anna G. Heitsch redeemed is res
judicata. Where the real party in interest defends the action, the judg-
ment is none the less res judicata because the proceedings are in the
name of the sheriff. Baxter v. Myers, 85 Iowa, 328, 39 Am. St.
Rep. 298, 52 N. W. 234; Elder v. Frevert, 18 Nev. 446, 5 Pac. 69.

29 N. D.—T.
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A judgment in mandamus is as conclusive as a judgment in any
other action, as to the issues determined therein. 19 Am. & Eng.
Enc. Law, 723; 26 Cyc. 485; 13 Enc. Pl. & Pr. 504; Santa Cruz Gap
Turnp. Joint Stock Co. v. Santa Clara County, 62 Cal. 40; Visher v.
Smith, 92 Cal. 60, 28 Pac. 94; Hoffman v. Silverthorn, 137 Mich. 60,
100 N. W, 183; Lewis v. Brown Twp. 109 U. S. 162-166, 27 L. ed.
892, 893, 3 Sup. Ct. Rep. 92; Smeaton v. Austin, 82 Wis. 76, 51 N.
W. 1090; Ashton v. Rochester, 133 N. Y. 187, 28 Am. St. Rep. 619, 30
N. E. 965, 31 N. E. 334.

A valid judgment for plaintiff definitely and finally negatives every
defense, objection, or exception which might have been urged in the
action. 24 Cye. 1196, 1295; 24 Am. & Eng. Enc. Law, 781; 23 Cye.
1242; Ward v. Clendenning, 245 Ill. 206, 91 N. E. 1028; Landes v.
Matthews, 136 Mo. App. 637, 118 S. W. 1185; Kennedy v. Security
Bldg. & Sav. Asso. — Ky. —, 57 S. W. 388; Shoemake v. Finlayson,
22 Wash. 12, 60 Pac. 50; Douthitt v. MacCulsky, 11 Wash. 601, 40
Pac. 186; Daskam v. Ullman, 74 Wis. 474, 43 N. W. 321; American
Bonding Co. v. Loeb, 47 Wash. 447, 92 Pac. 282; Ramsey v. Wilson,
52 Wash. 111, 100 Pac. 177; Rullman v. Rullman, 81 Kan. 521, 106
Pac. 52; Drinkhouse v. Spring Valley Waterworks, 87 Cal. 253, 25
Pac. 420; Harvie v. Turner, 46 Mo. 444; Landis v. Hamilton, 77
Mo. 5354 ; Walden v. Walden, 128 Ga. 126, 57 S. E. 323 ; Canal Constr.
Co. v. Woodbury County, 146 Iowa, 526, 121 N. W. 556 ; Montgom-
ery v. Vickery, 110 Ind. 211, 11 N. E. 38; Parr v. State, 71 Md.
220, 17 Atl. 1020 ; Bachelder v. Brown, 47 Mich. 366, 11 N. W. 200.

Where the real party in interest conducts the defense,—employs
and pays counsel,—he is bound by the judgment. 24 Am. & Eng. Enc.
Law, 737; 1 Freeman, Judgm. §§ 174, 184; 1 Herman, Estoppel, §§
148, 150, 156, 157; 2 Van Fleet, Former Adjudication, §§ 522, 523;
Bigelow v. Draper, 6 N. D. 158, 69 N. W. 570; Boyd v. Wallace, 10
N. D. 78, 84 N. W. 760; Bachelder v. Brown, 47 Mich. 366, 11 N. W.
200; Carpenter v. Carpenter, 126 Mich. 217, 85 N. W. 576; 136
Mich. 362, 99 N. W. 395; Kolpack v. Kolpack, 128 Wis. 169, 116
Am. St. Rep. 29, 107 N. W. 457; Hendricks v. Dean, 105 Minn.
162, 117 N. W. 426; Parsons v. Uric, 104 Md. 238, 8 L.R.A.(X.S.)
559, 64 Atl. 927, 10 Ann. Cas. 278; Hurd v. McClellan, 1 Colo. App.
327, 29 Pac. 181; Thomsen v. McCormick, 136 Ill. 135, 26 N. E.
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373; Stoddard v. Thompson, 31 Iowa, 80; McNamee v. Moreland, 26
Towa, 96; Wright v. Andrews, 130 Mass. 149; Albert v. Hamilton,
76 Md. 304, 25 Atl. 341; Parr v. State, 71 Md. 220, 17 Atl. 1020;
Peterson v. Lothrop, 34 Pa. 228.

The notes and mortgage were unconditionally delivered. But the
law presumes declivery where notes are no longer in the hards of the
maker. Rev. Codes 1905, § 6318.

An express warranty in an order for goods excludes any implied

warranties. Dowagiac Mfg. Co. v. Mahon, 13 N. D. 516, 101 N. W.

903.

A party to whom an order for goods, signed by him, is delivered, is
held to know the contents of such order. Reeves v. Corrigan, 3 N. D.
413, 57 N. W. 80; Fahey v. Esterley Mach. Co. 3 N. D. 220, 44 Am.
St. Rep. 554, 55 N. W. 580; Minnesota Thresher Mfg. Co. v. Lincoln,
4 N. D. 410, 61 N. W, 145; Furneaux v. Esterly, 36 Kan. 539, 13
Pac. 824; Reeves & Co. v. Lewis, 25 S. D. 44, 29 L.R.A.(N.S.) 82,
125 N. W. 289; J. I. Case Threshing Mach. Co. v. Ebbighausen, 11
N. D. 470, 92 N. W. 826.

A general agent or branch housc manager has no authority or power
to modify a contract of his company, or change its provisions. J. L.
Case Tkreshing Mach. Co. v. Ebbighausen, 11 N. D. 470, 92 N. W,
826 ; Fahey v. Esterley Mach. Co. 3 N. D. 220, 44 Am. St. Rep. 554, 55
N. W. 580; Minnesota Thresher Mfg. Co. v. Lincoln, 4 N. D. 425, 61
N. W. 145; J. 1. Case Threshing Mach. Co. v. Patterson, 137 Ky.
180, 125 S. W. 287.

The rendering of assistance in starting a machine, or repairing de-
fects therein, does not affect or waive any provisions of the coutract,
or extend time of trial. Reeves v. Corrigan, 3 N. D. 415, 57 N. W.
80; Minnesota Thresher Mfg. Co. v. Lincoln, 4 N. D. 425, 61 N. W,
145; Fahey v. Esterley Mach. Co. 3 N. D. 220, 44 Am. St. Rep. 554,
55 N. W. 580; Heagney v. J. I. Case Threshing Mach. Co. 4 Neb.
(Unof.) 745, 96 N. W. 175; J. 1. Case Threshing Mach. Co. v. Hall,
32 Tex. Civ. App. 214, 73 S. W. 835; Rev. Codes 1905, § 5333;
Reeves v. Bruening, 13 N. D. 157, 100 N. W. 241; McCormick Har-
vesting Mach. Co. v. Markert, 107 Iowa, 340, 78 N. W. 33.

A lreach of warranty must be proved as alleged. 35 Cyc. 437.

A failure to strictly comply with the contract waives the warranties.
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35 Cyc. 437, 438; 30 Am. & Eng. Enc. Law, 189, and note 4; Min-
nesota Thresher Mfg. Co. v. Lincoln, 4 N. D. 410, 61 N. W. 145;
Burke v. Keystone Mfg. Co. 19 Ind. App. 556, 48 N. E. 382; Seiberling
v. Rodman, 14 Ind. App. 460, 43 N. E. 38; J. 1. Case Threshing Mach.
Co. v. Mattingly, 142 Ky. 581, 134 S. W. 1131; J. 1. Case Threshing
Mach. Co. v. Cook, 7 Ga. App. 631, 67 S. E. 890; Gaar, S. & Co. v.
Hicks, — Tenn. —, 42 S. W. 455; Nichols & S. Co. v. Chase, 103 Wis.
570, 79 N. W. 772; Rowell v. Oleson, 32 Minn. 288, 20 N. W. 227;
Avery Planter Co. v. Peck, 86 Minn. 40, 89 N. W. 1123,

The provision in the order, that persons therein named shall have
no authority to alter or change such order, or waive any of its provisions,
is valid and binding on the purchaser of the goods, and he is held to
know that any such person so acting is exceeding his authority. Fahey
v. Esterley Mach. Co. 3 N. D. 220, 44 Am. St. Rep. 554, 55 N. W.
580; Recves & Co. v. Corrigan, 3 N. D. 415, 57 N. W. 80; Minnesota
Thresher Mfg. Co. v. Lincoln, 4 N. D. 410, 61 N. W. 145; J. L. Case
Threshing Mach. Co. v. Ebbighausen, 11 N. D. 470, 92 N. W. 826;
Larson v. Minneapolis Threshing Mach. Co. 92 Minn. 62, 99 N. W.
623 ; Furneaux c. Esterly, 36 Kan. 539, 13 Pac. 824.

Where the contract calls for written notice to the company at its
home office, notice to the local dealer, agent, or branch-house manager,
is not sufficient. Fahey v. Esterley Mach. Co. 3 N. D. 220, 44 Am.
St. Rep. 554, 55 N. W. 580; Minnesota Thresher Mfg. Co. v. Lincoln,
4 N. D. 410, 61 N. W. 145; J. L. Case Threshing Mach. Co. v. Ebbig-
hausen, 11 N. D. 470, 92 N. W. 826; Aultman & T. Machinery Co. v.
Wier, 67 Kan. 674, 74 Pac. 227; Gaar, S. & Co. v. Hicks, —Tenn.
—, 42 S. W. 455; J. I. Case Threshing Mach. Co. v. Lyons, 24 Ky.
L. Rep. 1862, 72 S. W. 356; Nichols & S. Co. v. Caldwell, 26 Ky. L.
Rep. 136, 80 S. W. 1099; 35 Cyc. 426, note 3; 38 Cyc. 432, note 38;
Gaar, S. & Co. v. Green, 6 N. D. 48, 68 N. W. 318; Hanson v. Lind-
strom, 15 N. D. 584, 108 N. W..798; Seiberling v. Rodman, 14 Ind.
App. 460, 43 N. E. 38; Burke v. Keystone Mfg. Co. 19 Ind. App.
556, 48 N. E. 382; J. I. Case Threshing Mach. Co. v. Hall, 32 Tex. Civ.
App. 214, 73 S. W. 835; Shearer v. Gaar, S. & Co. 41 Tex. Civ. App.
39, 90 S. W. 684 ; Murphy v. Russell, 8 Idaho, 133, 67 Pac. 421; Ault-
man & T. Machinery Co. v. Wier, 67 Kan. 674, 74 Pac. 227 ; Larson v.
Minneapolis Threshing Mfg. Co. 92 Minn. 62, 99 N. W. 623 ; Zimmer-
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man Mfg. Co. v. Dolph, 104 Mich. 281, 62 N. W. 339; Hercules
Iron Works v. Dodsworth, 57 Fed. 556; Gaar, S. & Co. v. Hicks, —
Tenn. —, 42 S. W. 455; Trapp v. New Birdsall Co. 109 Wis. 543,
- 85 N. W. 478; Nichols & S. Co. v. Chase, 103 Wis. 570, 79 N. W.
772; Reeves & Co. v. Lewis, 25 S. D. 44, 29 L.R.A.(N.S.) 82, 125
N. W. 289; J. I. Case Threshing Mach. Co. v. Gidley, 28 S. D. 101,
132 N. W. 711; J. 1. Case Threshing Mach. Co. v. Mattingly, 142
Ky. 581, 134 S. W. 1131; J. 1. Case Threshing Mach. Co. v. Lyons,
24 Ky. L. Rep. 1862, 72 S. W. 356.

Such an order or contract for the purchase of machinery is a valid,
reasonable, and enforceable contract. Fahey v. Esterly Mach. Co. 3 N.
D. 220, 44 Am. St. Rep. 554, 55 N. W. 580; Reeves & Co. v. Corrigan,
3 N. D. 415, 57 N. W. 80; Minnesota Thresher Mfg. Co. v. Lincoln,
4 N. D. 410, 61 N. W. 145; Gaar, S. & Co. v. Green, 6 N. D. 48, 68
N. W. 318; James v. Bekkedahl, 10 N. D. 120, 86 N. W. 226; J. L.
Case Threshing Mach. Co. v. Ebbighausen, 11 N. D. 470, 92 N. W.
826 ; Reeves v. Bruening, 13 N. D. 157, 100 N. W. 241; Hanson v.
Lindstrom, 15 N. D. 584, 108 N. W. 798; Colean Mfg. Co. v. Feckler,
20 N. D. 188, 126 N. W. 1019; J. I. Case Threshing Mach. Co. v.
Hall, 32 Tex. Civ. App. 214, 73 S. W. 835; Nichols & S. Co. v. Chase,
103 Wis. 570, 79 N. W. 772; J. 1. Case Threshing Mach. Co. v. Grid-
ley, 28 S. D. 101, 132 N. W. 711, 30 Am. & Eng. Enc. Law, 188.

Where the contract is divisible, and the warranties apply to each
article covered by the contract, and it provides that a defective article
may be returned if not remedied by the seller, a return of the entire
outfit is not a rescission. Nichols & S. Co. v. Wiedemann, 72 Minn.
344, 75 N. W. 208, 76 N. W. 41; Aultman & T. Co. v. Lawson, 100
Towa, 569, 69 N. W. 865; Westbrook v. Reeves, 133 Iowa, 655, 111
N. W. 11; Northwest Thresher Co. v. Mehlhoff, 23 S. D. 476, 122 N.
W. 428; Nichols & S. Co. v. Chase, 103 Wis. 570, 79 N. W. 772;
Young & Conant Mfg. Co. v. Wakefield, 121 Mass. 91. :

Paul Campbell, for respondents.

One who holds mere interest notes, and a mortgage securing same,
the principal being represented by a separate note and mortgage, has
no right to declare unearned interest due, and foreclose, by reason of any
acceleration clause in such interest mortgage. Rev. Codes 1905, §
5511; Smith v. Whitley, 28 L.R.A.(N.S.) 114; Close v. Riddle, 91 Am.
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St. Rep. 586 ; France v. Munroe, 19 L.R.A.(N.S.) 391; Davis v. Garr,
55 Am. Dec. 392 ; Sylvester v. Swan, 81 Am. Dec. 736; Bank of New-
port v. Cook, 46 Am. St. Rep. 178.

A court cannot quiet title in a mandamus proceeding by cancelation
of our certificate of redemption. 26 Cye. 484-490; Randall v. John-
stone, 25 N. D. 284, 141 N. W. 352; Ueland v. More Bros. 22 N. D.
283, 133 N. W. 543 ; Luick v. Arends, 21 N. D. 614, 132 N. W. 353;
Bruegger v. Cartier, 20 N. D. 72, 126 N. W, 491; Clarke v. Doyle,
17 N. D. 340, 116 N. W. 348; West v. Northern P. R. Co. 13 N. D.
221, 100 N. W. 254,

The plaintiff properly secured the certificate of redemption; the
full amount required to redeem was paid to the sheriff, the proper
person. A redemptioner gets no certificate of redemption. The officer
has no duty to perform other than to take the money and turn it
over to the person entitled to receive it. Rev. Codes 1905, § 7145.

Our rights are governed by the law existing at the time we gave
the mortgage. 11 Am. & Eng. Enc. Law, 2d ed. 213, 214; 28 Am. &
Eng. Enc. Law, 2d ed. 845, note 2; Cargill v. Power, 1 Mich. 369;
Smith v. Green, 41 Fed. 455; 8 Cyc. 894-994.

The tender and deposit law is mandatory, and is for the protection -
of persons who redeem, or attempt to redeem, in case the sheriff or
others refuse their money. 13 Am. & Eng. Enc. Law, 13; 27 Am. &
Eng. Enc. Law, 861; Styles v. Dickey, 22 N. D. 515, 134 N. W. 702;
19 Cye. 529, 530.

The duties of the sheriff as to the “mortgagor’” who redeems from
sale, and his duties as to a “redemptioner” who redeems, are distinet.
To the former he issues a certificate of redemption; to the latter, his
deed. The certificate is filed and recorded; the notice of redemption
is only filed. Rev. Codes 1903, §§ 7142-7156.

The purpose of the law is to furnish means of redress in case the
sheriff refuses the money, and declines to issue certificate. 25 Am. &
Eng. Enc. Law, 2d ed. 846; Spackman v. Gross, 25 S. D. 244, 126
N. W. 389; Rev. Codes 1903, §§ 6141, 6142, 1596 ; Graham v. Mutual
Realty Co. 22 N. D. 423, 134 N. W. 43; Throop, Pub. Off. 560;
Hannah v. Chase, 4 N..D. 351, 50 Am. St. Rep. 656, 61 N. W. 18;
Berthold v. Hoeman, 12 Minn. 335, Gil. 221, 93 Am. Dec. 233 ; North
Dakota Horse & Cattle Co. v. Serumgard, 17 N. D. 466, 29 L.R.A.
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(N.S.) 508, 138 Am. St. Rep. 717, 117 N. W. 453; Hintrager v.
Mahoney, 78 Towa, 537, 6 L.R.A. 50, 43 N. W. 552; 27 Am. & Eng.
Enc. Law, 2d ed. 858; 25 Am. & Eng. Enc. Law, 2d ed. 850.

We procured and paid for the certificate in good faith; it was
delivered to us, and this is sufficient to enable us to invoke equitable
interposition. 25 Am. & Eng. Enc. Law, 2d ed. 779; Hintrager v.
Mahoney, 78 Towa, 537, 6 L.R.A. 50, 43 N. W. 522,

Where one in good faith attempts to redeem, and through mistake
or fraud fails to comply strictly with the statute, equity will grant
relief. 17 Am. & Eng. Enc. Law, 1036; Moore v. Bishop, 20 Ky.
L. Rep. 1622, 49 S. W. 957; Bunting v. Haskell, 152 Cal. 426, 93
Pac. 110; 25 Am. & Eng. Enc. Law, 845; Henderson v. Harness, 184
T1l. 520, 56 N. E. 786; 27 Am. & Eng. Enc. Law, 849-858; 17 Cye.
330; Graffam v. Burgess, 117 U. S. 180, 29 L. ed. 839, 6 Sup. Ct.
Rep. 686; Branch v. Foust, 130 Ind. 538, 30 N. E. 631; Smith v.
Huntoon, 134 Ill. 24, 23 Am. St. Rep. 646, 24 N. E. 971; Paddack
v. Staley, 13 Colo. App. 363, 58 Pac. 363 ; Benson v. Bunting, 127 Cal.
532, 59 Pac. 991; Schroeder v. Young, 161 U. S. 334, 40 L. ed. 721,
16 Sup. Ct. Rep. 512; Stephenson v. Kilpatrick, 166 Mo. 262, 65 S. W.
773 ; Prondzinski v. Garbutt, 8 N. D. 191, 77 N. W. 1012 ; Hintrager
v. Mahoney, 78 Iowa, 537, 6 L.R.A. 50, 43 N. W. 522; McDonald
v. Beatty, 10 N. D. 511, 88 N. W. 281; Nichols v. Tingstad, 10 N.
D. 172, 86 N. W. 697; Power v. Kitching, 10 N. D. 254, 88 Am. St.
Rep. 691, 86 N. W. 737; Power v. Larabee, 3 N. D. 502, 44 Am.
St. Rep. 577, 57 N. W. 789 ; Kuhnert v. Conrad, 6 N. D. 215, 69 N.
W. 185; Kenmare Hard Coal, Brick & Tile Co. v. Riley, 20 N. D.
182, 126 N. W. 241.

Delivery of the notes is a conclusion of law. It does not involve mere
manual possession, but requires an intent to deliver. Possession ob-
tained by fraud, or in any wrongful manner, cannot be converted into
a delivery. Rev. Codes 1905, §§ 5292-5294, 5753-6381; Nelson v.
Grondahl, 12 N. D. 130, 96 N. W. 299; Ditton v. Purecell, 21 N. D.
648, 36 L.R.A.(N.S.) 149,132 N. W. 347; Tamlyn v. Peterson, 15 N.
D. 488, 107 N. W. 1081; Walters v. Rock, 18 N. D. 45,115 N. W, 511;
Citizens’ State Bank v. Garceau, 22 N. D. 576, 134 N. . 882;
Sargent v. Cooley, 12 N. D. 1, 94 N. W. 576; Viets v. Silver, 15
N. D. 51, 106 N. W. 35; Ueland v. More Bros. 22 N. D. 283, 133



104 29 NORTH DAROTA REPORTS

N. W. 543; McCormick Harvesting Mach. Co. v. Taylor, 5 N. D. 53,
57 Am. St. Rep. 538, 63 N. W. 890; 7 Cyc. 683-688; 20 Cyc. 22—
85, note 64; 31 Cyc. 1582-1603; 8 Cyc. 38; 4 Am. & Eng. Enc. Law,
2d ed. 201-204.

There was not even a conditional delivery here. The notes were
turned over with the actual intent that they would not be effective, and
there was no consideration. Dowagiac Mfg. Co. v. Hellekson, 13 N.
D. 257, 100 N. W. 717; 31 Cyec. 1217-1429; Mechem, Agency, 273,
278.

The restrictions contained in the order in question render it void
as against public policy. Westby v. J. I. Case Threshing Mach. Co.
21 N. D. 575, 132 N. W. 137.

There was an oral contract under which the rig was delivered and
accepted. Rev. Codes 1905, §§ 5286-5308; Westby v. J. I. Case
Threshing Mach. Co. 21 N. D. 575, 132 N. W. 137; National Refining
Co. v. Miller, 1 S. D. 548, 47 N. W. 962 ; National Cash Register Co.
v. Pfister, 5 S. D. 143, 58 N. W. 270; J. L. Owens Co. v. Bemis, 22
N. D. 159, 37 LR.A.(N.S.) 232, 133 N. W. 59; 24 Am. & Eng. Enc.
Law, 1028, 1029; 35 Cyc. 50-302; A. W. Cooper Wagon & Buggy
Co. v. Stedronsky Bros. Co. 24 S. D. 381, 123 N. W. 846; Colean
Mfg. Co. v. Blanchett, 16 N. D. 341, 113 N. W. 614 ; Reeves v. Bruen-
ing, 13 N. D. 157, 100 N. W. 241; Note to Bauman v. McManus,
10 L.R.A.(N.S.) 1139; P. J. Bowlin Liquor Co. v. Beaudoin, 15
N. D. 557, 108 N. W. 545; Minneapolis Threshing Mach. Co. v.
Evans, 139 Fed. 860; Hooven & A. Co. v. Wirtz Bros. 15 N. D. 477,
107 N. W. 1078 ; Beiseker v. Amberson, 17 N. D. 215, 116 N. W. 94;
McCormick Harvesting Mach. Co. v. Richardson, 89 Iowa, 525, 56
N. W. 682; Rev. Codes 1905, §§ 5376-5382; Clark, Contr. 127—420;
Barton v. Koon, 20 S. D. 7, 104 N. W. 521; Wisner v. Field, 15 N.
D. 43, 106 N. W. 38; Dowagiac Mfg. Co. v. Hellekson, 13 N. D.
257, 100 N. W. 717; Haugen v. Skjervheim, 13 N. D. 616, 102 N.
W. 311; Wadge v. Kittleson, 12 N. D. 452, 97 N. W. 856; Benesh
v. Travelers’ Ins. Co. 14 N. D. 39, 103 N. W. 405; Talbot v. Boyd,
11 N. D. 81, 88 N. W. 1026; Nichols & S. Co. v. Paulson, 6 N. D.
400, 71 N. W. 136; Mahon v. Leech, 11 N. D. 181, 90 N. W. 807;
35 Cyc. 126-332.

False warranties and representations, whether the contract is oral
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or written, constitute fraud, and authorize rescission of contract and
return of property. Rev. Codes 1905, §§ 5292-5388 ; Sockman v. Keim,
19 N. D. 317, 124 N. W. 64; Needham v. Halverson, 22 N. D. 5§94,
135 N. W. 203; J. I. Case Threshing Mach. Co. v. Erickson, 21
N. D. 478, 131 N. W. 269; 35 Cyc. 368; 30 Am. & Eng. Enc. Law,
132; Rev. Codes 1905, §§ 5287-6623; Rochford v. Barrett, 22 S. D.
83, 115 N. W. 522; Bennett v. Glaspell, 15 N. D. 239, 107 N. W.
45; Union Trust Co. v. Phillips, 7 S. D. 225, 63 N. W. 903 ; Sonne-
syn v. Akin, 14 N. D. 248, 104 N. W. 1026; Ditton v. Purcell, 21
N. D. 648, 36 L.R.A.(N.S.) 149, 132 N. W. 347; American Case &
Register Co. v. Walton & D. Co. 22 N. D. 187, 133 N. W. 309;
National Cash Register Co. v. Pfister, 5 S. D. 143, 58 N. W. 270;
35 Cye. 63-359; 9 Cyc. 474; 14 Am. & Eng. Enc. Law, 157, 158.
There was a waiver of all conditions of warranty and return, and
an unperformed substituted agreement therefor. Dowagiac Mfg. Co. v.
Hellekson, 13 N. D. 257, 100 N. W. 717; Buchanan v. Minneapolis
Threshing Mach. Co. 17 N. D. 343, 116 N. W. 335; Greder v. Stahl,
22 S. D. 139, 115 N. W. 1129 ; Houghton v. Vavrosky, 15 N. D. 308,
109 N. W. 1024; Peter v. Plano Mfg. Co. 21 S. D. 198, 110 N. W.
783 ; Simonson v. Jenson, 14 N. D. 417, 104 N. W. 513; Leisen v. St.
Paul F. & M. Ins. Co. 20 N. D. 316, 30 L.R.A.(N.S.) 539, 127
N. W. 837; Breeden v. Ktna L. Ins. Co. 23 S. D. 417, 122 N. W.
348; Fransen v. South Dakota Regents of Edu. 66 C. C. A. 174, 133
Fed. 24; Engholm v. Ekrem, 18 N. D. 185, 119 N. W. 35; Benesh
v. Travelers’ Ins. Co. 14 N. D. 39, 103 N. W. 405; Lee v. Neumen,
15 S. D. 642, 91 N. W. 320; Canham v. Plano Mfg. Co. 3 N. D.
229, 55 N. W. 583; Briggs v. M. Rumely Co. 96 Iowa, 202, 64 N.
W. 784; J. 1. Case Threshing Mach. Co. v. Ebbighausen, 11 N. D.
468, 92 N. W. 826; Westby v. J. I. Case Threshing Mach. Co. 21
N. D. 575, 132 N. W. 137; Pfeiffer v. Norman, 22 N. D. 168, 38
LR.A.(N.S.) 891, 133 N. W. 97; Ueland v. More Bros. 22 N. D.
283, 133 N. W. 543; Fryer v. Cetnor, 6 N. D. 518, 72 N. W. 909;
McGlynn v. Scott, 4 N. D. 18, 58 N. W. 460; Rev. Codes 1905, §§
5378-5399; 35 Cyc. 27-654; 20 Cyc. 87; 24 Am. & Eng. Enc. Law,
1100-1160; 30 Am. & Eng. Enc. Law, 132 ; Baskerville v. Johnson, 20
S. D. 88, 104 N. W. 913; Stine v. Foster, 23 S. D. 558, 122 N. W.
§98; Colean Mfg. Co. v. Blanchett, 16 N. D. 341, 113 N. W. 614;
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Garland v. Keeler, 15 N. D. 548, 108 N. W. 484; Libby v. Barry, 15-
N. D. 286, 107 N. W. 972.

Mrs. Heitsch and her land were mere surcties. Rev. Codes 1905, §§
6099-6100; People’s State Bank v. Francis, 8 N. D. 369, 79 N. W.
853; Colonial & U. S. Mortg. Co. v. Stevens, 3 N. D. 265, 55 N.
W. 578; Roberts v. Roberts, 10 N. D). 533, 88 N. W. 289; State v.
Mellette, 21 S. D. 404, 113 N. W. 83; Windhorst v. Bergendahl, 21
S. D. 218, 130 Am. St. Rep. 715, 111 N. W. 544; 27 Am. & Eng.
Enc. Law, 2d ed. 433, 434; 32 Cyc. 22-37.

Acceleration clauscs are only effective as remedies under the mort-
gage. They cannot be construed to make notes due, and are not effec-
tive against persons not parties. 7 Cye. 860-861, note 59; 4 Am. &
Eng. Enc. Law, 2d ed. 144; 7 Cyc. 599-628, note 92; Mallory v. West
Shore Hudson River R. Co. 3 Jones & S. 174; McClelland v. Bishop,
42 Ohio St. 113; American Nat. Bank v. American Wood Paper Co.
19 R. I. 149, 29 LR.A. 103, 61 Am. St. Rep. 746, 32 Atl. 305;
White v. Miller, 52 Minn. 367, 19 L.R.A. 673, 54 N. W. 736; Trease
v. Haggin, 107 Iowa, 458, 78 N. W. 58; Owings v. McKenzie, 133
Mo. 323, 40 LR.A. 154, 33 S. W. 802.

Mrs. Heitsch is entitled to subrogation to the rights of the creditors.
Rev. Codes 1905, §§ 6110-7144; Thurston v. Osborne-McMillan
Elevator Co. 13 N. D. 508, 101 N. W. 892; Bingham v. Mears, 4
N. D. 437, 27 L.R.A. 257, 61 N. W. 808; Wm. Deering & Co. v. Rus-
sell, 5 N. D. 319, 65 N. W. 691; 27 Am. & Eng. Enc. Law, 202—
209; 37 Cyc. 363-414.

The first instalments of the chattel mortgage constitute a first mort-
gage. Rev. Codes 1905, §§ 6157-7486; Borden v. McNamara, 20 N.
D. 225, 127 N. W. 104, Ann. Cas. 1912C, 841; 6 Cyc. 1020; 7 Cye.
82; 27 Cyc. 1303-1306.

The proceeds of the foreclosure of the chattel mortgage should be
applied to the notes first due. These proceeds came from property to
which the surety had the right to look. Note to McWhorter v. Bluthen-
thal, 96 Am. St. Rep. 57; Orleans County Nat. Bank v. Moore, 112
N. Y. 543, 3 L.R.A. 302, 8 Am. St. Rep. 775, 20 N. E. 857; Arm-
strong v. McLean, 153 N. Y. 490, 47 N. E. 912; Prescott v. Brooks, 11
N. D. 93, 90 N. W. 129; Styles v. Dickey, 22 N, D. 515, 134 N. W.
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702; Rev. Codes 1905, § 5243; 7 Cyc. 861, note, 62, 115; 27 Cye.
1394; 30 Cyec. 1227-1252.

The conduct of appellant destroyed her said rights. Rev. Codes
1905, §§ 6092-7126 ; Peoples’ State Bank v. Francis, 8 N. D. 369, 79
N. W. 853; 27 Am. & Eng. Enc. Law, 2d ed. 463, note 7, 464, note
1, 516-519, note 3, 520; 2 Am. & Eng. Enc. Law, 2d ed. 436-441,
note 3, 442, note 5, 459460, note 1, 461, note 2, 464 ; Lowe v. Reddan,
123 Wis. 90, 100 N. W. 1038, 3 Ann. Cas. 431; Thurston v. Osborne-
MecMillan Elevator Co. 13 N. D. 508, 101 N. W. 892; Bingham v.
Mears, 4 N. D. 437, 27 L.R.A. 257, 61 N. W. 808; Crim v. Fleming,
101 Ind. 154; Pierce v. Atwood, 64 Neb. 92, 89 N. W. 669; 32 Cye.
72-225; Anaheim Union Water Co. v. Parker, 101 Cal. 483, 35 Pac.
1048; Nelson v. Munch, 28 Minn. 314, 9 N. W. 863; Eppinger v.
Kendrick, 114 Cal. 620, 46 Pac. 616; Keel v. Levy, 19 Or. 451, 24
Pac. 252; Morrison v. Citizens’ Nat. Bank, 65 N, H. 253, 9 L.R.A.
282, 23 Am. St. Rep. 39, 20 Atl. 300.

The mortgage should be canceled. Rev. Codes 1905, §§ 6354-6857;
Henry v. Maher, 6 N. D. 413, 71 N. W, 127; McLain v. Nurnberg,
16 N. D. 138, 112 N. W. 245.

Bruck, J. (after stating the facts as above). It is difficult for us
to see how the usurious character of the mortgage can be urged by the
plaintiffs in this action. The Minneapolis Threshing Machine Com-
pany had nothing to do with its making nor with its foreclosure. The
usurious nature of the transaction was a matter which should have
been litigated at the time of the foreclosure. If sought to be foreclosed
by advertisement, the mortgagors (the plaintiffs herein) could have
enjoined such foreclosure, and compelled an action in which they
could have interposed the defense. If foreclosed by action in the first
place, they could also have made use of the defense. This was not
done. It was not until after the mortgage was foreclosed and the
sheriff’s certificate of sale issued to the Berwick State Bank on Novem-
ber 30, 1907, and the redemption had been made by the defendant
Threshing Machine Company, the lienor and the holder of the third
mortgage, and a certificate of redemption issued to it, that the ques-
tion was ever raised. There is no proof, even, that at the time of its
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redemption the defendant had any knowledge of the usurious nature
of the transaction, if usurious it was. It is true that counsel for
appellant denies this fact, and refers us to the record to corroborate
his statement. All there is in the record, however, is the statement
by Henry Heitsch that at the time of buying the threshing rig he had
a talk with Mr. Wiff about the $400 mortgage and the $80 mortgage.
Nothing is disclosed as to what that conversation was, and no refer-
ence whatever is made to the alleged usurious nature of the mortgage
in question. The usurious nature of the transaction, then, is a matter
which should have been litigated at the time of the foreclosure of the
mortgage, and the matter cannot now be adjudicated. It seems, in-
deed, to be the established law that ‘“where property is sold on a usuri-
ous mortgage, one who purchases at the foreclosure sale and pays his
money without any notice of the usurious character of the mortgage is
protected as a bona fide purchaser of the property; and the same is
true where, after the foreclosure sale and before the expiration of the
time of redemption, a person buys the interest or estate of the mortgagee
who bid in the property at such sale.”” Holmes v. State Bank, 53
Minn. 350, 55 N. W. 555; McNeill v. Riddle, 66 N. C. 290.

There seems to be no question as to the regularity of these fore-
closure proceedings, nor that the plaintiffs were properly served and
had notice thereof. The presumption is that they had notice. Bailey
v. Hendrickson, 25 N. D. 500, 143 N. W. 134,

Even if not a subsequent lienor and entitled to redeem as such, the
defendant was at any rate an assignee for value of the sheriff’s certifi-
cate. On no theory of agency can the sheriff be said to have been
authorized to waive the payment of the taxes, or to postpone the pay-
ment of the same. We held in the case of North Dakota Horse &
Cattle Co. v. Serumgard, 17 N. D. 466, 29 L.R.A.(N.S.) 508, 138
Am. St. Rep. 717,117 N. W. 453, that “the sheriff or other person who
conducts the sale on foreclosure by advertisement is the agent of the
purchaser or holder of the certificate to receive the redemption money,
but is not such an agent as can bind his principal to accept a check,
instead of money from one qualified to redeem, or to retain the money
received by such agent from one not a lawful redemptioner.”

From this analogy it is perfectly clear that the sheriff in this case,
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if an agent of the Minneapolis Threshing Machine Company at all,
was an agent with limited authority merely, and was only authorized
to receive the redemption money and to issue the certificate, provided
that the redemption was made in compliance with the statute, and
that the amount paid covered the taxes as well as the principal debt.
It is well established that an agent to collect has no authority to accept
less than the principal debt, nor to compromise the claim, or to allow
any extensions thereon. See North Dakota Horse & Cattle Co. v.
Serumgard, supra. These facts the Heitschs were bound to know, as
the right and form of redemption is strictly limited and defined by
the statute. They must have known that the sheriff was a statutory
agent who exercised a limited authority. It is “well established that
a principal is not bound by the unauthorized acts of an agent which
are not ratified by him, and where the lack of authority is known or
should be known to the third party. The issuance of the certificate
in this case was therefore in no way binding upon the defendant and
appellant.

There is clearly no merit in respondents’ contention that they were
and should be excused from tendering the taxes and interest due be-
cause the notice of the payment and lien was not filed with the register
of deeds as required by § 7142, Rev. Codes 1905, § 7756, Compiled
Laws of 1913, which provides that, “written notice of redemption
must be given to the sheriff, and a duplicate filed with the register of
deeds of the county; and if any taxes or assessments are paid by the
redemptioner, or if he has or acquires any lien other than that upon
which the redemption was made, notice thereof must in like manner
be given to the sheriff and filed with the register of deeds; and if such
notice is not filed, the property may be redeemed without paying such
tax, assessment, or lien.”

The evidence shows that the notices were duly and seasonably
recorded. This we believe was sufficient. The notices were recorded in
February, 1908. In 1907 the legislature specifically enacted that such
notices should be recorded rather than filed. See chapter 127, Laws
of 1907. The act of 1907 was in force at the time of the attempted
redemption in this case, and was applicable thereto. It repealed all
acts and parts of acts in conflict with its provisions, and in this way
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amended § 7142, Rev. Codes 1905, and changed the remedy of the
redemptioner, the appellant herein. The amended statute in no way
impaired the obligation of the contract of the mortgagor, or deprived
him of property without due process of law. No person has a vested
interest in any particular remedy, the exercise of which does not deprive
him of any substantial right. To require a notice by a redemptioner
or purchaser of taxes and interest paid to be recorded, and not mecrely
filed, can hardly be said to be the deprivation of a substantial right,
or an impairment of the obligation of its contract. Craig v. Ilerzman,
9 N. D. 140, 144, 81 N. W. 288; Orvik v. Casselman, 15 N. D. 34,
105 N. W. 1105; Scott v. District Ct. 15 N. D. 259, 107 N. W. 61;
Jack v. Cold, 114 Iowa, 349, 86 N. W. 374; Strand v. Griffith, 63
Wash. 334, 115 Pac. 512; State ex rel. National Bond & Secur. Co.
v. Krahmer, 105 Minn. 422, 21 L.R.A.(N.S.) 157, 117 N. W. 780;
Webb v. Lewis, 45 Minn. 285, 47 N. W. 803 ; Northwestern Mut. L.
Ins. Co. v. Neeves, 46 Wis. 147, 49 N. W. 832; Tuolumne Redemption
Co. v. Sedgwick, 15 Cal. 515.

Nor can it be claimed that the plaintiffs were misled in the case
before us. On November 29th, 1908, Mrs. Heitsch signed and de-
livered to her husband to take to Towner, a redemption notice which,
among other things, stated that she was redeeming from the redemp-
tion of the appellants, and in which she recopied the notice of appel-
lant, which contained the following words: “Together with all fares
and assessments . . . as sect forth in certain affidavits and notices
served upon you by the redemptioner of said property, the Minneapolis
Threshing Machine Company, and filed in the office of the register of
deeds of McHenry county, North Dakota, on the 24th day of February,
1908, which said notice was recorded in Book 198 of Mortgages, at
page 459 thereof.”

It is perfectly clear also that her husband, Henry Heitsch, who
acted as her agent in the proposed redemption, was fully aware of
the taxes and of the lien thereof, and this, if not before the receipt
of the certificate, at any rate on the day thereof and before he left
Towner. Campbell, his lawyer, testified: “I personally wrote on the
back of Ex. 45 (Anna Heitsch’s notice of redemption) the words appear-
ing there in pencil, ‘pay no more than due on sale $111.02 and 12 per
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cent interest and faxes and assessments. Pay no other liens or mort-
gages,’—and called Heitsch’s attention to this notalion, and told him
to show 1t to the sheriff.” Heitsch testifies that he not only showed
the notation to the sheriff, but “told him about the taxes. . . .
Sometimes he (the sheriff) said it would be all right to pay the taxes
afterwards, and sometimes he said maybe it ought to be paid then,
he and the lawyers up there didn’t seem to know. The sheriff said he
didn’t have anything to do with them. . . . I had talked about
taxes before I went to get that money in the morning. The sheriff said
he didn’t have nothing to do with the taxes that he knew of ; he said
all that he had anything to do with was the $125.35, and $1 was his,
and I went to the bank and drew this money. . . . Mr. Campbell
told me to pay the sheriff what he asked on the foreclosure, and also
wrote it down so I wouldn’t forget, and taxes and interest and no more.
. . I and the sheriff, from around shortly after 9:00 o’clock until
2:00 o’clock that day, were getting copies of the papers and going
to see lawyers and seeing about the taxes. . . . Mr. Javnager told
me that he thought it was necessary to pay the taxes at that time, and
then at times he told me it was all right if I paid them afterwards.
I believe he told me that the Minneapolis Threshing Machine Com-
pany had paid some taxes. He told me he had nothing to do with
it, that the land was safe and I could pay this afterwards. I went
to see Mr. Christianson about the taxes. Mr. Christianson did not.
tell me that it wouldn’t be a redemption unless I paid the taxes, not
in those words. He told me it would be all right if I paid them after-
wards. . . . I remember phoning to Mr. Campbell, I think it was.
in the forenoon sometime. At the time I talked with Mr. Campbell
I did not have the certificate of redemption. I wouldn’t be certain
that I said that I had the certificate at the time I phoned to Mr. Camp-
bell. I think Campbell told me that if the sheriff wanted that money,
that it was all right or something to that effect; that the taxes or any-
thing could be sent to them later on.”

We cannot, indeed, read the whole testimony without being thorough-
ly convinced that the version of the sheriff is the correct one, that the
Heitschs knew of the taxes, and merely failed to pay the same because
they were short of funds, and that after arguing with Heitsch for half
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a day, and giving him a chance to consult lawyers, he grew tired of
the controversy and issue the certificate. It is quite noticeable, indeed,
that though Mr. Christianson and Mr. Donnelly were both admittedly
consulted by Mr. Heitsch while at Towner, neither Mr. Christianson
nor Mr. Donnelly were called as witnesses by the plaintiffs, and, though
Mr. Donnelly was called by the defendant, the plaintiff objected, on
the ground of professional connections, to all evidence of the advice
given. Mr. Donnelly, however, did testify that the sheriff told him
over the phone that ‘“there was not enough money to pay the amount
required and the taxes.”

The question, then, is simply this, Can a sheriff bind a prior redemp-
tioner or purchaser on a foreclosure sale by a certificate of redemption
which he issues without authority from the purchaser or prior re-
demptioner, and without having first received the full sum which is
required to be paid, and where both he and the last would-be-redemp-
tioner know of the shortage? and when such is done, may the last re-
demptioner compel the purchaser or prior redemptioner to accept the
balance after the time for redemption has expired? We think not.

In view of our conclusion that the defendants failed to redeem
from the foreclosure of the mortgage to the Berwick State Bank, and
that the title to such land vested in the defendant Minneapolis Thresh-
ing Machine Company on the failure to so redecm, and the fact that
the said defendant has only asked for a foreclosure of its other liens
and for a deficiency judgment in case the first relief prayed for is not
granted and the land quieted in it, it is unnecessary to pass upon the
validity of the other liens which are herein asserted.

The judgment of the District Court will be reversed, and judgment
entered confirming and quieting the title of the said Minneapolis
Threshing Machine Company in and to the lands deseribed in the
plaintiffs’ complaint herein, and awarding to said defendant the costs
of the action. Plaintiffs and respondents will also pay the costs and
disbursements of this appeal.



MOREAU LUMBER CO. v. JOHNSON 113

.

YOREAU LUMBER COMPANY, a Corporation, v. JAMES B.
JOHNSON.

(— L.R.A. —, 150 N. W. 563.)

Plaintiff sold defendant building material used im construction of build-
ings upon an unproven government homestead. Within ninety days after
furnishing said material, defendant filed his petition in voluntary bankruptcy
in the Federal court, and was adjudged a bankrupt. The amount owing for
such building materials was scheduled among his debts. Thereafter, and
ninety-three days after furnishing the last item of materials, plaintiff filed its
mechanics’ lien on the buildings. Subsequently defendant was discharged
in bankruptcy. He pleads it as his only defense. Held:

Bankruptcy — filing of petition — adjudication — mechanics’ lien — incho-
ate right — statement for lien.
; 1. The filing of the petition and adjudication of bankruptcy did not defeat
! the right of plaintiff to, subsequently and after the expiration of the ninety-
day period, perfect its inchoate mechanics’ lien by the filing of a lien state-
ment.

Trustee in bankruptcy — rights of — subordinate to right of mechanics’
lien — right to file — property right — may file after period.

2. Any rights of the trustee in bankruptcy, or defendant under such trustee
are subordinate to the prior rights of plaintiff under his mechanics’ lien, the
right to file which, at the time of the institution of bankruptey proceedings,
was a property right in plaintiff, and was not thus devested, and did not
subsequently lapse or become defeated by the mere expiration of the ninety-
day period, but, instead, is by the terms of the statute saved to plaintiff; and
it may thereafter perfect and perpetuate its lien by filing its lien statement,
and after the doing of which the lien remains a prior lien to any right
acquired by the trustee, or that subsequently acquired by the bankrupt.

Foreclosure of lien — proceeds — application of — deficiency judgment —
lien debt — sale of property — after — not allowed.

3. Judgment in foreclosure is awarded that the property may be sold and

the proceeds applied in payment of the amount secured by the lien, with

Note—The few cases which have passed upon the question of the effect of a
Gicharge in bankruptey on a mechanics’ lien, which are collated in a note in
2 LRA(NS.) 296, are in harmony with the holding in Moreau Lumeer Co. V.
Jouxsoy,

29 N. D—8.
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costs, but no deficiency judgment as on the lien debt will be entered against
defendant after sale of the property.

Opinion filed December 12, 1914.

Appeal from the District Court of Hettinger County, Crawford,
Judge.

Reversed. Judgment directed.

Charles Simon and James M. Brown, for appellant.

This is an action ¢n rem and no personal judgment against defendant
is sought. Plaintiff had the right to claim and file its statement for
mechanics’ lien, even after defendant had been adjudged a bankrupt.
Its lien was superior to any claim of the trustee in bankruptcy. First
International Bank v. Lee, 25 N. D. 197, 141 N. W. 716; Burcell v.
Goldstein, 23 N. D. 257, 136 N. W. 243.

The failure to file the lien within the ninety-day period does not
defeat the right to claim and file the lien, so long as the person who
bought and used the materials continues to be the owner of the prop-
erty where they were used by him. Rev. Codes 1905, § 6240 ; Robert-
son Lumber Co. v. State Bank, 14 N. D. 511, 105 N. W. 719.

The right to a mechanics’ lien is a property right. It existed from
the making of the contract and delivery of the materials. Mattley v.
Wolfe, 175 Fed. 619; Collier, Bankr. 7th ed. 762 ; Remington, Bankr.
§ 1154.

The trustee takes the property of the bankrupt, not as an innocent
purchaser, but as the debtor had it at the time of his petition, subject
to all valid claims, liens, and equities. Zartman v. First Nat. Bank,
216 U. S. 134, 54 L. ed. 418, 30 Sup. Ct. Rep. 368; Thompson v.
Fairbanks, 196 U. S. 516, 49 L. ed. 577, 25 Sup. Ct. Rep. 306; Re
MacDougall, 175 Fed. 400; York Mfg. Co. v. Cassell, 201 U. S. 344,
50 L. ed. 782, 26 Sup. Ct. Rep. 481.

He is never a purchaser or encumbrancer in good faith and for value,
whose rights accrued after the ninety days and before the lien was
filed. John P. Kane Co. v. Kinney, 174 N. Y. 69, 66 N. E. 619;
Hewit v. Berlin Mach. Works, 194 U. S. 296, 48 L. ed. 986, 24 Sup.
Ct. Rep. 690; Thompson v. Fairbanks, 196 U. S. 516, 49 L. ed. 577,
25 Sup. Ct. Rep. 306; Security Warehousing Co. v. Hand, 206 U. S.

- e e ——— " pmm -—
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413, 51 L. ed. 1117, 27 Sup. Ct. Rep. 720, 11 Ann. Cas. 789; Coder
v. Arts, 213 U. S. 223, 53 L. ed. 772, 29 Sup. Ct. Rep. 436, 16 Ann.
Cas. 1008 ; Re Hersey, 171 Fed. 1004 ; Collier, Bankr. 9th ed. 944, 945 ;
Remington, Bankr. §§ 1154 and 1155, pp. 681, 682; Re Grissler, 69
C. C. A. 406, 136 Fed. 754; Re Robinson, 83 C. C. A. 121, 154 Fed.
343 ; Re Emslie, 42 C. C. A. 350, 102 Fed. 292.

A. C. Lacy and Edgar E. Sharp, for respondent.

Pleadings should be liberally construed with a view to substantial
justice. Rev. Codes 1905, § 6869.

The trustee must be treated as an encumbrancer in good faith and
for value from the date of the adjudication in bankruptcy. Teller v.
Hill, 18 Colo. App. 509, 72 Pac. 811 ; Kelsey v. Remer, 43 Conn. 129,
21 Am. Rep. 638.

The act, by the amendment, is given the same force as the seizure
of the property under execution or attachment by a creditor, and cannot
be given any retroactive effect. Arctic Ice Mach. Co. v. Armstrong
County Trust Co. 112 C. C. A. 458, 192 Fed. 114; Hart v. Emerson-
Brantingham Co. 203 Fed. 60 ; Re Nuckols, 201 Fed. 437 ; Re Farmers’
Supply Co. 196 Fed. 990; Re Dancy Hardware & Furniture Co. 198
Fed. 336.

By failing to file the statement within the ninety days they waived
their right to claim the lien. Bastien v. Barras, 10 N. D. 29, 84 N. W.
559.

A petition in bankruptey is a caveat to all the world, and is, in effect,
an attachment or injunction. Mueller v. Nugent, 184 U. S. 1, 46 L.
ed. 405, 22 Sup. Ct. Rep. 269.

Goss, J. This is an action to foreclose a mechanics’ lien for $625.18,
interest and costs. The material was sold to a homestead entryman, and
used in the construction of a dwelling house and granary upon his
unproven government homestead entry in Hettinger county. Final
proof has not been made. The last item of material was furnished
July 27, 1910. The statutory ninety-day period for filing lien as
against subsequent purchasers and encumbrancers without notice expired
October 25, 1910. Prior thereto, and on October 19, defendant filed
in the district court of the United States for the district of North
Dakota his petition in voluntary bankruptey, and was forthwith ad-
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judged a bankrupt. Nine days later, and on October 28, and ninety-
three days after the last item of materials had been furnished, plain-
tiff filed its mechanics’ lien statement. Subsequently defendant was
granted a discharge in bankruptey in the usual form. The answer
admits the sale and the debt owing plaintiff when the petition in bank-
ruptcy was filed, but pleads that the “debt was duly listed and scheduled
in said petition, and that the same was discharged by the discharge
in bankruptcy.” Such alleged defense was upheld as sufficient, and
plaintiff appeals.

Admittedly the adjudication in bankruptcy, and likewise the dis-
charge, would not have affected this lien had it been perfected. A
mechanics’ lien comes within “the exception clause (D) of § 70, bank-
ruptey act, which provides that ‘liens given or accepted in good faith,
and not in contemplation of or in fraud upon this act, and for a present
consideration, which have been recorded according to law, if record
thereof is necessary in order to impart notice, shall not be affected by
this act.”” Remington, Bankr. § 1155. To the same effect, see Collier
on Bankruptcy, page 944. Against bankruptey proceedings, as well
as any purchaser or encumbrancer under the express and explicit
terms of § 6820, Comp. Laws 1913, plaintiff had ninety days, or up to -
and including October 25, 1910, within which to file its lien statement.
It had years if necessary, within which to file such statement of lien
as against this defendant, the purchaser of the materials and owner of
the buildings. “The filing of it within ninety days after the materials
are furnished makes the lien effective as against everyone acquiring
rights [during said period] in the land or building. If filed after said
ninety days the lien is still preserved intact except as to those in good
faith acquiring rights to the property after the ninety days and before
the lien is filed.” As stated in Robertson Lumber Co. v. State Bank,
14 N. D. 511, at page 515, 105 N. W. 719; Wisconsin Trust Co. v.
Robinson & C. Co. (C. C. A. 8th C.) 15 C. C. A. 668, 32 U. S. App.
435, 68 Fed. 778, and recited in Robinson Lumber Co. v. State Bank,
the language of the statute is plain, and “no argument or exposition can
make the purpose or effect of the provision of the statute clearer than
their own words.” “The statute expressly declares that ‘a failure to
file the same within the time aforesaid shall not defeat the lien except
against purchasers or encumbrancers in good faith without notice, whose
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rights accrued after the ninety days and before any claim for the lien
is filed’” See also First Nat. Bank v. Warner, 17 N. D. 76, pages
82, 83, 114 N. W. 1085, 17 Ann. Cas. 213, on the final clause of this
§ 6820, Comp. Laws 1913, enforcing literally the concluding proviso
of this statute, reading, “or against the owner except the amount paid
to the contractor after the expiration of the ninety days and before the
tiling of the same.” It is only after the expiration of the ninety-day
period that rights can attach superior to the right of plaintiff to its
inchoate lien upon delivery of material. Plaintiff had a right to a
lien, which in itself was a property right, and which even the subse-
quent repeal of the statute could neither defeat nor impair. Craig
v. Herzman, 9 N. D. 140, 81 N. W. 288. Hence, when defendant’s
petition in bankruptcy was filed, assuming that a trustee was appointed
and took charge of the property,—an assumption beyond the pleadings
or the stipulation of facts,—and assuming, again, that such trustee
would not stand in the shoes of the plaintiff, but be in the position of a
good faith creditor (a question of law assumed and not decided), never-
theless, such trustee’s assumed rights would even then attach during
the ninety-day period, and therefore be subordinate to the property
right of plaintiff. Under the statute, the rights of the trustee thus
accruing before the expiration of the ninety days are excluded from
those to whom priority under the lien subsequently filed is saved by
the statute. Conversely, by the express terms of the statute it is only
those purchasers or encumbrancers in good faith “whose rights accrue
after the ninety days and before any claim for a lien is filed,” who
can defeat the lien or have priority over it. Such is the construction
of the circuit court of appeals of this district upon this identical stat-
ute under exactly these circumstances, in 68 Fed. 778. The statute
is so plain as to be susceptible of but one interpretation; viz., to defeat
priority of a mechanics’ lien filed after the ninety-day period the
property rights of the third party must accrue more than ninety days
after the furnishing of the last item of materials and before the lien
is filed. During the ninety-day lien period the statute, together with
the buildings or improvements, are alone sufficient to constitute notice
that a mechanics’ lien may be claimed during said period and subse-
quently be perfected according to law. As is said in Remington on
Bankruptey, § 1155, “a mechanics’ lien arises by operation of law
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and, according to the law of . . . [Missouri], if not all of the states,
begins with the first stone laid, the first nail driven, or the first load
of material dumped on the premises. It grows as the edifice grows,
and expands with the development of the work. It is there in an in-
choate form from the beginning.” And ‘“even if the bankruptey of the
owner occurs before the lien affidavit is filed, the lien is not affected so
long as the affidavit is filed at some time within the statutory period
for filing, although after the adjudication of bankruptey; for the filing
of the affidavit does not create the lien,—it simply prolongs it.” Section
1155. See also Collier on Bankruptcy, page 945: “It seems even that
such a (mechanics’) lien may be perfected after bankruptey.”

But there is no proof that a trustee was appointed, or ever assumed
authority over the property, or asserted any rights to it. The case
stands wo differently than if there had never been bankruptey pro-
ceedings taken except as to the debt independent of the lien, which
debt is discharged. The taking of a deficiency judgment over the pro-
ceeds of the sale under mechanics’ lien foreclosure against defendant
is thus prevented. The bankruptcy discharges the debt, not in a sense
that the debt is paid or satisfied, but only that it is uncollectable by
legal process. It still has life to furnish consideration for the lien,
or for any valid contract that may thereafter be entered into concerning
it. And the lien is preserved by force of the statute exempting it from
being effected. Adam v. McClintock, 21 N. D. 493, 131 N. W. 394;
John Leslie Paper Co. v. Wheeler, 23 N. D. 477, 42 L.R.A.(N.S.)
292, 137 N. W. 412; Burcell v. Goldstein, 23 N. D. 257, 136 N. W.
243 ; Lown v. Casselman, 25 N. D. 44, 141 N. W. 73.

The proceedings in bankruptcy therefore could not impair plain-
tiff’s right to perfect his lien; that was property, and paramount as
such to any rights obtainable by the trustee in bankruptcy, whose rights
accrued during the ninety-day statutory period within which plaintiff
might have perpetuated his lien by filing a lien statement. The burden
is upon the defendant to establish facts to defeat the lien, and he has
failed to show that anything affecting it has been done; the plaintiff
is entitled under § 6824, Comp. Laws 1913, to a lien on these buildings,
although upon unproven government land held under homestead entry.

It is therefore ordered that the judgment appealed from be reversed,
and foreclosure awarded as prayed for in the complaint. No deficiency
‘judgment, however, will be taken against defendant.
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HERBERT C. KETCHUM v. ZEELAND MERCANTILE
COMPANY, a Corporation.

(150 N. W. 453.)

Action for specific performance - trial de novo — corporation — treasurer
== authority to contract.

Upon a trial de novo, in an action for specific performance of a contract to
sell real estate, performed by the plaintiff, evidence is examined, and it is
held sufficient to authorize a judgment for specific performance; also that the
contract was binding upon the corporation defendant under both actual and
ostensible authority in the treasurer to enter into and partially perform the
same, as was done; that the statute of frauds is of no avail as a defense.

Opinion filed December 12, 1914.

From a judgment of the District Court of McIntosh County, Allen,
d., defendant appeals.

Affirmed.

Hugo P. Remington, for appellant.

It must clearly appear that the officer of a corporation who executes
a contract for the sale of land has authority to do so. Such does not
appear in this case, and there was no valid contract. Ballou v. Berg-
vendsen, 9 N. D. 285, 83 N. W. 10.

There was no ratification, and consequently there can be no estoppel.
Morris v. Ewing, 8 N. D. 99, 76 N. W. 1047; Fargo v. Cravens, 9
S. D. 646, 70 N. W. 1053.

Franz Shubeck, for respondent.

There was a valid contract in this case. Letters, notes, and memo-
randa passed between the parties, referring to the identical land, may
be sufficient to constitute a contract. Townsend v. Kennedy, 6 S. D.
47,60 N. W. 164.

When one holds another out to the world as his agent, the question
is not what authority was intended to be given the agent, but, rather,
what authority third persons dealing with him were justified in believ-
ing him to have, from all the acts of the principal. Aldrich v. Wilmarth,
3 S.D. 523, 54 N. W. 811; 9 Cye. 511.

A voluntary acceptance of the benefits resulting from the acts of the
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agent is a consent to all the obligations arising from it, so far as the
facts are known or ought to be known by the principal. Work v.
Cowhick, 81 Ill 317; Dedrick v. Ormsby Land & Mortg. Co. 12 S. D.
59, 80 N. W. 158.

A principal cannot avail himself of the benefit of the unauthorized
acts of his agent, and repudiate obligations created. Wyckoff v. John-
son, 2 S. D. 91, 48 N. W. 837; Chase v. Redfield Creamery Co. 12 S.
D. 529, 81 N. W. 951 ; Mitchell v. Knudtson Land Co. 19 N. D. 736,
124 N. W. 950.

The contract deposited with the attorney for delivery operated as an
escrow. 3 Words & Phrases, 2464 ; Shep. Touch. 7th ed. 59 ; Bowker
v. Burdekin, 11 Mees. & W. 147, 12 L. J. Exch. N. S. 329, 8 Eng.
Rul. Cas. 599 ; Millership v. Brookes, 5 Hurlst. & N. 797, 29 L. J.
Exch. N. S. 369; Whelan v. Palmer, 58 L. T. N. S. 937, L. R. 39 Ch.
Div. 648, 57 L. J. Ch. N. S. 784, 36 Week. Rep. 587; Naylor v. Stene,
96 Minn. 57, 104 N. W. 685; Stitt v. Rat Portage Lumber Co. 96 Minn.
27, 104 N. W. 561.

Part performance of an oral contract for the sale of land, which
performance is of benefit and is accepted by the other party, is suffi-
cient to take the case out of the statute of frauds. Stewart v. Tomlin-
son, 21 S. D. 337, 112 N. W. 849; Mitchell v. Knudtson Land Co.
19 N. D. 736, 124 N. W. 947; Reed v. Coughran, 21 S. D. 257, 111
N. W. 559; Naylor v. Stene, 96 Minn. 57, 104 N. W. 685; Fairbanks
v. Meyers, 98 Ind. 92; Bean v. Clark, 30 Fed. 225; Russell v. Freer,
56 N. Y. 67; Whitaker v. Richards, 134 Pa. 191, 7 L.R.A. 749, 19 Am.
St. Rep. 6384, 91 Atl. 501; Street v. Chapman, 29 Ind. 142; Ballou
v. Bergvendsen, 9 N. D. 285, 83 N. W. 10.

There is an equitable estoppel against the defendant. It is bound
by its acceptance of benefits under the contract. It is guilty of laches
in asserting its so-called claims, and in not having the sale set aside.
New Orleans Nat. Bkg. Asso. v. Le Breton, 120 U. S. 765, 774, 30
L. ed. 821, 824, 7 Sup. Ct. Rep. 772; French v. Powers, 120 N. Y.
128, 24 N. E. 296 ; Martin v. Gray, 142 U. S. 236, 35 L. ed. 997, 12
Sup. Ct. Rep. 186; McBride v. Gwynn, 33 Fed. 402; Terbell v. Lee,
40 Fed. 40; Ex parte Branch Sons, 53 Ala. 140; 35 Century Dig. col.
2506: Walker v. Schum, 42 Ill. 462; Leonard v. Taylor, 12 Mich.
398; Lockwood v. McGuire, 57 How. Pr. 266; Babcock v. Perry, 8
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Wis. 277; Meehan v. Blodgett, 86 Wis. 511, 57 N. W. 291; Kessler
v. Ensley Land Co. 123 Fed. 546.

A person who knowingly stands by and sees, and by his silence per-
mits, another to deal with his property as though he were its owner,
to the injury and detriment of another who is innocent, is bound by it.
2 Pom. Eq. 3d ed. § 818; Michigan Paneling Mach. & Mfg. Co. v.
Parsell, 38 Mich. 475; Hanner v. Moulton, 138 U. S. 486, 34 L. ed.
1032, 11 Sup. Ct. Rep. 408; Alabama G. S. R. Co. v. South & North
Ala. R. Co. 84 Ala. 570, 5 Am. St. Rep. 401, 3 So. 286; Lindsay v.
Cooper, 94 Ala. 170, 16 L.R.A. 813, 33 Am. St. Rep. 105, 11 So. 325;
2 Pom. Eq. 3d ed. cases cited in notes 2 and at p. 1451 ; Cases cited
in note to Hagan v. Ellis, 63 Am. St. Rep. 173; Engholm v. Ekrem,
18 N. D. 185, 119 N. W. 35.

Goss, J. Suit in equity to compel specific performance of an alleged
oral contract to convey real estate, performed on the part of the pur-
chaser, the plaintiff. Title is in defendant. The answer is a general
denial. The property is a village lot, alleged to have been sold plaintiff
by defendant corporation for a consideration of $75. Part of a livery
barn subsequently has been built on the lot, and balance fenced. De-
fendant relies upon an alleged want of authority of its officials to sell
this real estate, and also upon the statute of frauds.

It is established, by at least a preponderance of the evidence, that
the treasurer of defendant, one Lew Feinstein, also shown to be osten-
sibly the active manager of defendant, sold this lot to plaintiff in behalf
of the corporation. Several hundred dollars’ worth of personal prop-
erty was sold at the same time with the lot and as a part of the same
transaction, and upon the sale of which a part payment of $25 was
made. This payment was made by a check in evidence, the receipt of
the proceeds of which by defendant is uncontroverted. The evidence
is sufficient to sustain the trial court’s finding that a written receipt
was also then given plaintiff by said corporation, “which receipt stated
upon its face that it was received in part payment upon said lot, and
that said receipt had been lost.”

The defendant was in the mercantile business at Zeeland. Its minutes
and by-laws disclose Lew Feinstein to have been its treasurer, and his
mother, Sarah Feinstein, its president and manager, at all times in
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question; that the board of directors had the “general charge, control,
and supervision of the business of said corporation ;” that the treasurer
and his father and mother were majority shareholders, holding two
thirds of the corporate stock. The three Feinsteins constituted the
majority of the board of directors. Both the president and general
manager, the mother, and the son admittedly were present when the
deal was made, and both had knowledge of the receipt of the initial
payment thereon, although the mother seeks to disclaim knowledge, and
charged that her son acted without authority. The circumstances
strongly refute her contention. A statement of account rendered by
the corporation to plaintiff is in evidence. Onme of the items therein
charged against plaintiff, along with the personal property then sold,
and other various items of merchandise later sold and delivered him,
is “lot, $75.” It shows total payments of $503, and debits in which
the lot item is included, of $645. All credits, excepting $169, was
paid at or after the charge made on the books for the lot. Defendant’s
books of account show the same charges and credits. It is admitted
that plaintiff’s promissory note for the $142, balance due, was taken
by defendant, upon which plaintiff afterward paid $35. The lot sale
was made October 14th, and the note closing balance of account was
given in March following. Next August plaintiff notified defendant
that he was ready to pay the balance of the note, $123, as soon as de-
fendant could deliver him a deed to the lot. Doth Feinstein and plain-
tiff then went to the village banker, the former taking defendant’s deed
along with him. The banker notified them of the fact that the defend-
ant corporation did not own the lot, and could not give title by its deed,
and that the title was outstanding in one Borofsky. Plaintiff had on
deposit the amount of the note, and he then issued his check for said
amount, running to the defendant, and delivered it to the banker, who,
in the presence of both Feinstein and plaintiff, made the following
memorandum of agreement as there entered into between plaintiff and
defendant, the latter acting by its said treasurer. “This is to certify
that Herbert C. Ketchum has this day deposited the sum of $123.75,
to be paid to the Zeeland Mercantile Company as soon as clear title to
lot No. 5 in block No. 5, in the town of Zeeland is furnished. Also
a receipt in full for all indebtedness to the above stated incorporation to
date. The attached check and note is to bind each party to fulfil the
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above obligation.” Defendant was given a copy of this agreement.
Both parties fully agreed to said conditions. Feinstein, in defendant’s
behalf, delivered up plaintiff’s note, and it and check were attached to
this memorandum agreement, and left in the banker's hands August
15th. During the previous fall, plaintiff had built a portion of a livery
barn on said premises, and made other valuable improvements thereon.
The lot was only about 100 feet from the defendant’s place of business.
On cross-examination, treasurer fails to satisfactorily explain why, if
defendant’s contention be correct, he caused this memorandum agree-
ment to be made ; and why he went with plaintiff to the bank, admittedly
taking with him a deed to this property and plaintiff’s note to defend-
ant; or why the corporation books, and also the account as rendered
as above to plaintiff, each and all evidence a sale of the property. Ad-
mittedly, too, the defendant, soon after August 15th, procured the
outstanding title, apparently to convey the lot to plaintiff in perform-
ance of the contract. These circumstances amply support plaintiff’s
straightforward testimony, while the testimony of the defense is
probably false, and always evasive and unsatisfactory. About this time,
too, and concededly after the transaction at the bank, plaintiff’s brother
contested the homestead entry of Lew Feinstein. Immediately trouble
began, and this lawsuit was in embryo. Although the treasurer and
the other members of the corporation have endeavored to find some
defense, it is transparently clear that this contest is the cause of this
litigation, and until then no thought of refusal to convey this lot to
plaintiff had ever been entertained by defendant’s managing officers.
The actions of the parties, the books of account, the written note and
memorandum referred to, the knowledge of all the officers of the cor-
poration, of its books, and all these transactions, including the many
payments made, final settlement by note, the fact that the sale of the
lot was made by the treasurer, with his mother, the manager and presi-
dent of the corporation, present, with the father and one other director,
the secretary, assisting in running the corporation business; and with
knowledge in all of them that within thirty days after the initial pay-
ment had been made on the lot, plaintiff had assumed control and started
to build thereon, and occupied it for nearly a year, as well as the total
failure of the defense on facts,—all lead to the only conclusion possible
under the evidence, and that is, that the defense is utterly without
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merit. These facts render needless any extended discussion of the
statute of frauds. The initial payment, subsequent payments, attempted
performance by defendant, and the memorandum agreement, and per-
formance thereunder, take the case from under the operation of that
statute. As to the authority of the corporation to sell real estate, the
corporate by-laws in evidence disclose who are the officers, directors,
and managing officials, and establish actual authority in the president
and treasurer to do in its behalf all they have done. The facts as to
ostensible authority, including the plaintiff’s proof thereon, not recited,
also would be ample to support findings as to ostensible authority and
bind the corporation on that score. Then, again, defendant is estopped
to deny said contract, or question the authority of its officials acting
for it, as it is retaining a portion, if not all, of the proceeds of the sale
of this lot, when the whole record is considered, besides having allowed
plaintiff to spend many times the price of the lot on the improvements
thereon, all with full knowledge of the source of plaintiff’s claims of
ownership therein. The decision of the trial court is in all things
affirmed. Respondent will recover costs on this appeal.

8. J. SORG et al. v. JAKOB BROST.
(150 N. W. 455.)

Machinery — sale of — warranty — breach of — defense — contract avoided.
1. Action for recovery of machinery sold by the plaintif manufacturer to
defendant dealer. The defenses are breach of written warranties avoiding
executory contract of sale. Held: From the proof the property delivered
was 80 defective in manufacture that it would not do the work for which
it was manufactured and intended as warranted.

Verdict — directing — judgment.
2. As a verdict could have been directed for defendant on such ground, all
errors assigned on proof and instructions are nonprejudicial, and the verdict
for defendant should not be disturbed.

Opinion filed December 19, 1914,
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An appeal from a judgment of the District Court of McLean County;
Hon. W. H. Winchester, J.

Affirmed.

4. C. Lacy, for appellants.

The allegations are wholly insufficient to constitute a breach of war-
ranty. Dowagiac Mfg. Co. v. Mahon, 13 N. D. 516, 101 N. W. 903;
Esterly Harvesting Mach. Co. v. Berg, 52 Neb. 147, 71 N. W. 952;
Hooven & Allison Co. v. Wirtz Bros. 15 N. D. 477, 107 N. W. 1078.

Allegations to the effect that the machinery was not constructed of
proper materials, and that it would not work to the satisfaction of
defendant’s customers, are insufficient to show breach of warranty.
Dowagiac Mfg. Co. v. Mahon, 13 N. D. 516, 101 N. W. 903; Esterly
Harvesting Mach. Co. v. Berg, 52 Neb. 147, 71 N. W. 952,

Sufficient foundation for the introduction in evidence of letters pur-
porting to have been written from defendant’s business place, on his
stationery, is laid when proof of authority to write the letters is made.
Armstrong v. Advance Thresher Co. 5 S. D. 12, 57 N. W. 1131.

Mere statements of opinion as to the materials and workmanship of
machinery, as contained in the amended answer, do not constitute a
breach of warranty. Dowagiac Mfg. Co. v. Mahon, 13 N. D. 516, 101
N. W. 903; Hooven & Allison Co. v. Wirtz Bros. 15 N. D. 477, 107
N. W. 1078.

There is no evidence of compliance with the conditions of the war-
ranty. Plano Mfg. Co. v. Root, 3 N. D. 165, 54 N. W. 924,

There is no evidence of defects sufficient to show breach of warranty,
nor is the defendant in any position, by the showing made, to claim
any breach of warranty. No compliance with the terms of the contract.
J. L. Case Plow Works v. Niles & S. Co. 90 Wis. 590, 63 N. W. 1013;
22 Enc. Pl. & Pr. 44; Watson v. Roode, 30 Neb. 264, 46 N. W. 491;
Evans v. Schriver Laundry Co. 57 Ill. App. 150.

There is an express warranty in writing. It shows the conditions
of same. Therefore no implied warranty can be considered. McQuaid
v. Ross, 77 Wis. 470, 46 N. W. 892; Smith v. Evans, 13 Neb. 314,
14 N. W. 406; J. L. Case Plow Works v. Niles & S. Co. 90 Wis. 590,
63 N. W. 1013,

The evidence as to the six drills is entirely insufficient to show any
breach of warranty. J. L. Case Plow Works v. Niles & S. Co. 90 Wis.
590, 63 N. W. 1013.
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James T. McCulloch, for respondent.

The authority vested in the courts to allow amendments to pleadings
is conferred to promote the ends of justice, and the rule should be
literally construed. Martin v. Luger Furniture Co. 8 N. D. 220, 77
N. W. 1003; Webb v. Wegley, 19 N. D. 606, 125 N. W. 562.

Goss, J. This action is brought for the purchase price of farm
machinery, sold by the plaintiff manufacturer to the defendant dealer,
under the usual written machinery order and warranty. The defense
is breach of warranties, and because thereof a rescission of the execu-
tory contract of sale. The written contract contains the usual reserva-
tion of title in plaintiffs until full payment. The machinery in dispute
consists of seven drills delivered defendant in the spring of 1907, only
one of which was resold.

There are sixty-five different assignments of error in the brief. Tt
is unnecessary to discuss many of them. Decision necessitates con-
sideration of but three general questions: (1) Did the trial court
err in permitting amendments of the answer? (2) If not, did the
answer as amended set forth a defense grounded on breach of war-
ranties ¢ and (3) If so, does a breach of warranty relied on stand ad-
mitted, rendering all errors assigned nonprejudicial ¢

The first two may be treated together, for the better understanding
of both, The written order and warranty are made a part of the com-
plaint. The warranty reads: ‘“All goods sold on this contract are
purchased and sold subject to the following warranty and agreement,
which is made a part of the contract. Any machine of our make is
guaranteed ‘to do good and efficient work for which it is intended when
properly operated.’” No other warranty or qualification thereof is
contained in the written contract. The original answer before amend-
ment stated that the drills “were never accepted by defendant, for the
reason that the same were not made and constructed of material to do
the work for which they were intended, in this, that the castings were
of inferior material, and the construction and material were such that
said drills did not work to the satisfaction of defendant’s customers;
that the shoe was not properly thereon, and other defects which rendered
said drills worthless and of no value whatever to this defendant in his
trade; that defendant did all in his power to remedy the defects in said
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machinery to enable him to sell and dispose of same, but was unable
to make said drills do the work for which they were intended on account
of said defects and defective materials of which they were constructed.”
This may not charge a breach of warranty in the specific terms in
which the warranty was made, but plaintiff has raised this question
only by objections to testimony. The pleading is not to be examined,
as it would be under demurrer to the pleading, instead of to the evi-
dence. With all reasonable intendments taken in favor of the pleading,
the same must be held to shadow forth a defense for breach of the
written warranty, which warranty is pleaded in plaintiff’s complaint
as the one under which the goods were sold. In the counterclaim, a
suflicient breach of warranty is pleaded in these words: “That said
graindrills . . . were constructed of inferior material and defective-
ly constructed, so that they were entirely unfit for the purpose for
which they were intended.” This is a suit by the manufacturers.
They have expressly warranted that which, when not expressly negatived
by contract of sale, would be impliedly warranted by law. Comp.
Laws 1913, § 5980. Defendant has pleaded a breach of this warranty,
and also a breach of the manufacturer’s warranty against the latent
defects in manufacture, also implied by law under § 5979, Comp. Laws
1913, unless negatived by the express provisions of the contract of sale.
The authorities cited under these sections of our 1913 Code, fully
sustain our conclusions. Consult notes in 33 L.R.A.(N.S.) 508; 27
L.R.A.(N.S.) 914 and 925; 29 L.R.A.(N.S.) 139; 15 L.R.A.(N.S.)
868; 31 L.R.A.(N.S.) 783; 34 L.R.A.(N.S.) 737; and 15 L.R.A.
(N.S.) 855. This is not a case, as was Dowagiac Mfg. Co. v. Mahon,
13 N. D. 517, 101 N. W. 903, where implied warranties were excluded
by express terms of the written contract of sale, but, instead, is in line
with Hooven & Allison v. Wirtz Bros. 15 N. D. 477, 107 N. W. 1078,
that implied warranties are not excluded from operation except ex-
pressly contracted against. The issue on the implied and express war-
ranties was thus presented by the pleadings before amendment, ‘so that
all objections on that score were not well taken. During the trial,
defendant was permitted to amend the answer to allege that the drills
“were of no value whatever,” and this is assigned as error. Plaintiff
strenuously contends that thereby his case was prejudiced by the allow-
ance of an amendment presenting an issue, to meet which he was wholly
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unprepared, and which he had no reason to anticipate. The portion of
the answer heretofore recited refutes this, as it gave plaintiff notice that
defendant would assert that the drills were worthless, wherein it re-
cites the defects “which rendered said drills worthless.” But even
conceding plaintiff’s objections in this respect to have been well taken,
and that it was error to permit the amendment, it was nonprejudicial,
as will hereafter appear, because the sale was executory, not executed,
and the goods admittedly deficient in that they would not, as manufac-
tured and delivered, do the work for which they were intended. This
gave defendant the right to rescind the contract of sale, title never
having passed to him, and leave the goods the property of the plaintiff,
as they have always been, and relieving defendant of his obligation
to accept and pay for them by releasing him from his contract of pur-
chase. Hence it is immaterial what was the value of the goods, and any
error in the pleadings, proof, or instructions relative to their value
is as nonprejudicial as it is immaterial.

As the breach of warranty because of defect in manufacture was for
trial, an examination will now be had to determine whether there is
any substantial conflict in the testimony on that question. Soon after
the receipt of the drills, defendant wrote the following letter to plaintiffs
under date of April 10, 1907: “In respect to the drill, I do not under-
stand why the drill is such that we cannot get it to work, maybe the
people that I sold them to do not understand how to set them up. They,
of course, come to me and complain that if the footboard is on the lever
which lifts the dises will not go down far enough to lift the dises. Could
you give me an explanation as to why same is that way, so that I may
tell them, and kindly do not delay, as the time is near when the machin-
ery is needed.” By letter of April 13, three days later, defendant
company answers: ‘“We find that in making careful investigation in
this instance that the rear strap of the two straps holding the foot-
board at each end of the frame and also in the center, that each of these
rear straps belong to our other style of disc construction and have been
made 1 inch too long for your drills, and accordingly it will be neces-
sary to bore a hole 1 inch shorter for holding the footboard up higher
so that in raising the discs from the ground the dises won’t strike
against the footboard. It is quite unusual for us to make any mistakes
in setting up and shipping our machines, but it seems we were unfortu-
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nate in this instance, and we very much regret the mistakes above ex-
plained, but we are very glad that the footboard is one that can be very
easily overcome in this way.” Defendant replies thereto by letter
of April 16: “Yours of the 13th inst. at hand, and contents were care-
fully noted. Since writing you my last letter the drill has got some-
thing that I do not understand, and therefore ask you to kindly explain
to me why it is that I must take the drill to the blacksmith shop and
have it fixed over, doing it in the following manner:—I made eight
new braces and eight braces I had to cut off 1§ inch, also setting the
dises about 4 inches to the front, and at this wise I could make it work;
that is, I think it will work because I turned out just one drill and
the others I can not well unless I fix them like the one I put out.
Now the ground is frozen yet, and therefore the farmers are unable
to do any sceding yet, but I suppose I will find out soon whether or
not the drill is going to work. Now, will you not tell me what I can
do in respect to the braces which I have to change. Also tell me who
is going to stand good for the repair bill which the blacksmith will
have against me.” To this letter plaintiff replied, three days later,
as follows: ‘‘Answering your favor of the 16th, we assure you we
will not hesitate to allow for the slight expense of having new holes
drilled in the rear straps for the footboard. We don’t just understand
that part of your letter in which you say, ‘I made eight new braces and
eight braces I had to cut off one and one half; also setting the discs
about 4 inches to the front and in this wise I could make it work,’ etc.
This really should not have been done, but if you will follow the direc-
tions explained on our card of directions sent with the drill, we surely
believe that you will have no trouble in properly setting up these ma-
chines. We inclose herewith illustrations duly calling attention to zig-
zagging the discs in front, which we trust you have attended to. We
are expecting our Mr. Goggins to arrange for calling upon you within
the next week or two, as he is now visiting all of our customers in
the Dakotas for the purpose of better explaining to them the various
features of our different constructions.” Goggins came and refused
to go out and see the drill that had been sold, contenting himself with
saying that “he had no time to go out, and he said to operate the drill
right and she won’t break. And I (defendant) said that the drill
-was broke, and the men couldn’t operate it, and he said he had no time
29 N. D.—9.
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to go out.” He explained to witness on one of the unsold drills “what
to do with the drills” to make them work, but to no avail. Later the
company was notified that the drill that had been sold had been re-
turned, and that none of the drills had been accepted or would be
paid for. The contract does not stipulate for their return to plaintiffs.
They were all of the same kind except the one sold was an eighteen-
hose while the balance were twenty-hose drills. All were of the same
construction and material, and had the same defects in manufacture and
design. All were sold under the same warranty, and all were admit-
tedly incomplete and unfit for the use for which they were manufactured.
And from the evidence this defective condition on delivery was not
remedied. Nor was it waived, nor is it claimed to have been waived.
Had these drills arrived without driving shafts or wheels, no one would
contend that defendant would be obliged to receive them as complete
when they were not. The same is no less true where admittedly from
faulty design the discs could not be raised out of the ground without
radical change, to supervise or remedy which the company’s agent
was sent, but did nothing. The company’s own letters admit all this,
and shift upon them the burden of making that right which was wrong,
and bringing forth proof that they have done so, and thus fulfilled the
contract as to the goods delivered being suitable for the purpose for
which they were manufactured and delivered. The proof is that they
did nothing, and that nothing further was done in the matter. The
inevitable conclusion is that from the uncontroverted testimony, the
letters of the defendant company, and the admitted facts, a recovery
is sought for defective machinery delivered. The court could and
doubtless would have directed a verdict for defendant on this ground,
had it been called to its attention. This conclusion renders unnecessary
an examination into the court’s instructions, as well as all objections
taken to the admission of proof. No valid objection could be urged
against the letters quoted from, and which are not explained, and in
fact not susceptible of contradiction. The judgment for the defendant
on these issues is affirmed, with costs of the appeal.
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E. L. GREENE v. W. P. ROBBINS, as Sheriff.
(150 N. W. 561.)

General assignment — benefit of creditors — sale of property by assignee —
general assignment void — innocent purchaser of property from assignee
- title protected — bulk sales law — presumption = rebuttable — good-
faith purchase.

J. made a general assignment for the benefit of creditors to G., which assign-
ment is concededly void upon its face. Thereafter G., as such assignece, with
the knowledge, consent, and acquiescence of J., sold to plaintiff a certain stock
of drugs and fixtures supposedly acquired by G. under such assignment, plain-
tiff, under the undisputed evidence, being an innocent purchaser thereof for
value and in good faith. Two months later defendant, as sheriff, at the suit
of two of J.’s creditors levied warrants of attachments upon such property,
whereupon plaintiff brought this action against the sheriff to recover the pos-
session thereof.

Held, that plaintiff acquired a good title to such property, not only as against
J., but also as against his subsequently attaching creditors,

Held, further, that the so-called bulk sales law, chapter 221, Laws 1907,
even if applicable, creates merely a rebuttable presumption that such sale was
fraudulent and void, which presumption was effectually rebutted by the un-
disputed evidence that plaintiff purchased such stock in good faith and for
full value.

Opinion filed December 19, 1914.

N

Appeal from District Court, Richland County; Allen, J.

From an order denying defendant’s motion for a new trial, he
appeals.

Affirmed.

J. A. Dwyer and Wolfe & Schneller, for appellant.

The assignment was void absolutely because in conflict with the
bulk sales law of this state. Session Laws 1907, chap. 221.

It is void because it reserves to the debtor trusts and interests benefi-
cial to him and detrimental to his creditors, not allowed by law. Denny
v. White, 2 Coldw. 283, 88 Am. Dec. 596; Rev. Codes 1905, § 7122;
Goodrich v. Downs, 6 Hill, 438 ; Clark v. Robbins, 8 Kan. 574 ; Kayser
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v. Heavenrich, 5 Kan. 324; King v. Ruble, 54 Ark. 418, 16 S. W. 7;
Johns v. Bolton, 12 Pa. 339.

Forbes & Thorpe, for respondent (T'odd & Kerr, of counsel).

If the bulk sales law has any application here, it does not necessarily
follow that this sale or assignment is wholly void. This statute pro-
vides what shall be a presumption of fraud,—a mere rule of evidence.
It is rebuttable by proper proof. Thorpe v. Pennock Mercantile Co. 99
Minn. 22, 108 N. W. 940, 9 Ann. Cas. 229, and cases therein cited ;
General Laws 1899, chap. 291, p. 357; Fisher v. Herrmann, 118 Wis.
424, 95 N. W. 392; Hart v. Roney, 93 Md. 432, 49 Atl. 661; Gilbert
v. Gonyea, 103 Minn. 459, 115 N. W. 640.

Respondent is entitled to the property even if the assignment is void,
because, if void, a sale by the assignee would be in effect a valid’sale.
Greene was an innocent purchaser for value. 3 Am. & Eng. Enc. Law,
2d ed. 146, 147; Lamb v. Goodwin, 32 N. C. (10 Ired. L.) 320;
The Governor v. Freeman, 15 N. C. (4 Dev. L.) 472; West v. Tilgh-
man, 31 N. C. (9 Ired. L.) 165; Bird v. Benton, 13 N. C. (2 Dev.
L.) 179; Pine v. Ricket, 21 Barb. 469; Wilson v. Grigsby, — S. D.
—, 147 N. W. 992,

Fisk, J. Plaintiff, claiming to be the owner and entitled to the
possession of that certain personal property described in the complaint,
brought this action in the court below to recover the possession thereof
from the defendant, as sheriff of Richland county, who claims the right
to the possession of such personal property under certain levies made
thereon pursuant to warrants of attachments issued out of the district
court of such county, against the property of one A. B. Jacobson, in
actions pending wherein he was defendant and William Crawe and
the Wipperman Mercantile Company respectively were plaintiffs.

Plaintiff deraigns title to the property from the said Jacobson through
a deed of assignment for the benefit of creditors, made by Jacobson
to one J. P. Galbraith, and a bill of sale by the latter to plaintiff. It
was stipulated as a fact that when such warrants of attachment were
issued and levied a valid indebtedness existed in each action, owing
by Jacobson to each of such plaintiffs, and that the procedure followed
in the issuance of such warrants of attachment was in all respects legal.
At the time of the trial of the case at bar the two attachment suits were
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pnling and undetermined, the defendant Jacobson having appeared
in both actions.

At the trial of the case at bar a jury was expressly waived, and
the cause tried to the court. Findings and conclusions were made, and
juimment rendered in plaintiff’s favor. Thereafter a motion was made
o vacate the judgment and for a new trial, which motion was denied,
and the appeal is from the order denying such motion. A statement of
ase was settled, containing all of the evidence and twelve specifications
of error.

The alleged errors relied upon by appellant’s counsel consist of
certain rulings in the admission of evidence over defendant’s objections,
ud in making the order denying the motion for a new trial.

Among other evidence introduced over defendant’s objections are
tree exhibits. Ome is exhibit “E,” the so-called trust deed from
Jacobson to Galbraith ; one a copy of the purported inventory of Jacob-

. sn's property, and the other a bill of sale from Galbraith to the plain-

ifl. Considerable space is devoted in appellant’s brief to the question
whether exhibit “E” was void or merely voidable, the contention of

. the appellant being that such instrument was void for two reasons:

First, that such trust agreement was contrary to the “bulk sales law”
found in chapter 221, Session Laws 1907, and, second, because the
ume was in fraud of creditors, and especially as to the plaintiffs in
the attachment suits, and that therefore its introduction in evidence,
ts well as the introduction of the other two exhibits, constituted pre-
judicial error.

On the contrary, respondent contends that such trust agreement is
1ot void upon its face on either of the grounds urged ; but respondent’s
counse] further contend that even if the same is held to be void upon
its face, still, the sale of the property by Galbraith, as assignee to
the plaintiff, would be considered a sale by Jacobson himself, and that
teither Crawe nor the Wipperman Mercantile Company are in a posi-
tion to question plaintiff’s title, they being estopped by their conduct
from so doing.

It is unnecessary for us to determine the validity of such trust
yreement, for at the oral argument in this court it was expressly
onceded by respondent’s counsel that such instrument was and is void
Upon its face. In this conmnection see the decision of this court in the
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recent case of Maclaren v. Kramar, 26 N. D. 244, 50 L.R.A.(N.S.)
714, 144 N. W. 85.

In the light of such concession it remains for us to consider only
the legal effect thereof upon the respective rights of these parties to
the property in controversy.

The record discloses that plaintiff made such purchase for a valu-
able consideration, and parted with the purchase price in good faith,
and therefore he is entitled to be protected, except as against persons
possessing superior rights. The record discloses that Jacobson knew and
consented to the negotiations between Galbraith and plaintiff respect-
ing such sale and purchase. Therefore we think it clear that as to
Jacobson the sale cannot be questioned, as it in law amounted to a
sale by him. Moreover, there are numerous respectable authorities
to the effect that, even though the assignment was void upon its face,
it was valid as between the assignor and assignee, the parties to the
instrument, and an innocent purchaser from such assignee will be
protected in his purchase. Wilson v. Marion, 147 N. Y. 589, 42
N. E. 190, and cases cited ; Sheldon v. Stryker, 42 Barb. 284; 4 Cyec.
211, and authorities therein cited; 3 Am. & Eng. Enc. Law, 24 ed.
147.

At page 146 of the latter work a correct rule is, we think, stated
as follows: “Notwithstanding the invalidity of the assignment as it
respects the assignor’s creditors, a sale made by the assignee, before
the creditors have acquired a specific lien upon the goods, to an inno-
cent purchaser, for a valuable consideration, will be sustained, as in
such a case the sale will be considered as effected under the authority
of the original proprietor, who has still the right to sell the property.”

Applying such rule to the facts of this case, we are unable to uphold
the appellant’s contention. The sale by the assignee to this plaintiff
was consummated two months prior to the commencement of the attach-
ment suits, and in order to successfully challenge the validity of such
sale it was incumbent upon these attaching creditors to show facts
impeaching the plaintiff’s bona fides in purchasing such stock. Tt is
not contended that they have done this, and plaintiff’s testimony that
he is an innocent purchaser is wholly undisputed. But it is asserted
by appellant’s counsel that such sale was void under the provisions
of the so-called “bulk sales law,” chapter 221, Laws 1907. This law
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provides: ‘A sale of any portion of a stock of merchandise otherwise
than in the ordinary course of trade in the regular and usual prosecu-
tion of the seller’s business, or a sale of an entire stock of merchandise
in gross, will be presumed to be fraudulent and void as against the
creditors of the seller.”

It is doubtful whether the sale by Galbraith, as assignee, to this
plaintiff, falls within the condemnation of such statute which seems
to be aimed at sales by merchants as such. Of course, Galbraith, as
such assignee for the benefit of creditors, did not occupy the position
of a merchant having a stock of merchandise which he had been engaged
in selling in the usual mode, and it would appear from the statute
that it was aimed only at such a person. We merely suggest the above,
without deciding the point, for it is clear that even if such statute
applies, it does not nullify the sale to this plaintiff. The presumption
created by such statute is a rebuttable presumption, and we think the
plaintiff has overcome such presumption by his undisputed proof to
the effect that he purchased the property in good faith and for full
value.

That the presumption mentioned in such statute is not a conclusive
presumption is well settled. Fisher v. Herrmann, 118 Wis. 428, 95
N. W. 392; Thorpe v. Pennock Mercantile Co. 99 Minn. 26, 108
N. W. 940, 9 Ann. Cas. 229; Gilbert v. Gonyea, 103 Minn. 459, 115
N. W. 640; Williams v. Fourth Nat. Bank, 15 Okla. 477, 2 L.R.A.
(N.S.) 334, 82 Pac. 496, 6 Ann. Cas. 970. Followed in Ellet-Kendall
Shoe Co. v. Ross, 28 Okla. 697, 115 Pac. 892; Hart v. Roney, 93
Md. 432, 49 Atl. 661; Sprintz v. Saxton, 126 App. Div. 421, 110
N. Y Supp. 586; Baumeister v. Fink, 141 Ill. App. 372.

In Thorpe v. Pennock Mercantile Co. 99 Minn. 26, 108 N. W.
940, 9 Ann. Cas. 229, Judge Elliott, in speaking for the Minnesota
court, said: “It is fair to assume that, if the legislature had intended
that the failure to observe the requirements of the statute should render
the transfer absolutely void, it would have done as the legislatures
of other states have done,—said so, in clear and unmistakable language.
The terms of the statute are in their nature strict and severe, when
applied to ordinary business transactions, and they should not be held
to imply conclusively that such transactions are in bad faith when
the parties are in fact actuated by proper and honest motives.”
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We are not unmindful of the fact that a few courts have held to
the contrary under a statute similar to our own, but we are convinced
that the weight of authority, as well as reason, supports the view
announced in the cases above cited.

The conclusion above reached renders a consideration of appellant’s
numerous specifications challenging the rulings of the trial court in
the admission of certain testimony, unnecessary. Such rulings were,
in any event, nonprejudicial.

The order appealed from is accordingly affirmed.

AMY A. BARNES v. WILLIAM H. HULET.
(150 N. W. 562.)

Trial court— equity case— judgment—amending or modifying judgment
= provision of — merits — power to— making judgment effective.

1. The trial court which entered a judgment in an equity case has the un-
doubted power to later modify or amend such judgment respecting provisions
thereof not affecting the merits of the adjudication, but merely relating to the
mode of effectuating the court’s decision.

Contract for sale of land — action to cancel — equity case — default in pay-
ment — judgment for payment or for cancelation — payment to plaintiff
—to clerk of court.
~ 2. Where, in an equity case brought to cancel a contract for the sale of land
on account of defendant’s defaults in making certain payments, a judgment
is entered decreeing such cancelation unless defendant, within a time stated,
relieves himself from such defaults by making such payments to plaintifi’s
attorneys, it is not prejudicial error for the court, with or without cause
shown, to thereafter modify such judgment by directing or authorizing such
payments to be made to the clerk of the court for plaintifi’s benefit, instead
of to plaintiff’s attorneys.

Opinion filed December 22, 1914. .

Appeal from District Court, Ransom County; Allen, J.

From an order modifying a judgment so as to authorize and direct
the payment by defendant of certain moneys to the clerk of the district
court, instead of to plaintiff’s attorneys, plaintiff appeals.

Affirmed.
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Rourke & Kvello, for appellant.

At common law a judgment cannot be amended after the term in
which it was entered. Bramlet v. Pickett, 12 Am. Dec. 354, and note,
2 A. K. Marsh. 10; Black, Judgm. 2d ed. § 154.

In the absence of a statute authorizing it, the district court has
no power to vacate, modify, or amend its judgments or decrees after
they have been made and entered. Carlow v. Aultman, 28 Neb. 672,
44 N. W. 873; Barnes v. Hale, 44 Neb. 355, 62 N. W. 1063.

A final judgment is conclusive, both as to the relief granted and
that which is denied. White v. White, 130 Cal. 597, 80 Am. St.
Rep. 150, 62 Pac. 1062.

The statute of this state provides for relief from judgments. N. D.
Stat. § 6884; Exchange Bank v. Ford, 7 Colo. 314, 3 Pac. 449.

The remedy by motion is used only in case of irregularity, and
resort cannot be had to it to enable a court to reform or correct errors
of law. The judgment here was regularly entered. State ex rel.
McClory v. Donovan, 10 N. D. 206, 86 N. W. 709; Olson v. Mattison,
16 N. D. 231, 112 N. W. 994 ; Black, Judgm. 2d ed. § 158.

A court of equity can only amend its decrees where the record itself
furnishes the means of correction. It cannot amend by granting addi-
tional relief. Bramlet v. Pickett, 2 A. K. Marsh. 10, 12 Am. Deec.
350; O’Brien v. O’Brien, 124 Cal. 422, 57 Pac. 225; Byrne v. Hoag,
116 Cal. 1, 47 Pac. 775; First Nat. Bank v. Dusy, 110 Cal. 69, 42
Pac. 476 ; Thompson v. Thompson, 73 Wis. 84, 40 N. W. 671; Man-
ning v. Nelson, 107 Iowa, 34, 77 N. W. 503; Parker v. Linden, 59
Hun, 359, 13 N. Y. Supp. 95; 23 Cyc. subdiv. 4, 868 and authorities
cited ; Day v. Mountin, 89 Minn. 297, 94 N. W. 887.

Nor can the court amend so as to change the rights of the parties
as fixed by the original judgment. Heath v. New York Bldg. Loan
Bkg. Co. 146 N. Y. 260, 40 N. E. 770; Pursley v. Wickle, 4 Ind.
App. 382, 30 N. E. 1115; Griffith v. Maxwell, 19 Wash. 614, 54 Pac.
35.

Curtis & Curtis, for respondent.

District courts of this state have the power to amend their decrees
where such amendment does not affect the merits of the case, but tends
to make effective the original judgment. Tyler v. Shea, 4 N. D. 377,
50 Am. St. Rep. 660, 61 N. W. 468.



138 29 NORTH DAKOTA REPORTS

Fisk, J. This is an appeal from an order made by the district
court of Ransom county on August 6, 1913, amending a judgment
entered in that court on June 7th of that year. It is appellant’s con-
tention that such order was erroneous because the court had no author-
ity in law to order such amendment, and, further, that the same was
made without a proper showing of cause.

The judgment as originally entered recites the fact that a certain
contract was entered into between the parties on June 21, 1905, where-
by the plaintiff agreed to sell to the defendant, and the defendant
agreed to purchase from the plaintiff, certain real property therein
described, upon certain conditions and pursuant to certain stipulations
therein recited. Such judgment also recites the fact that defendant
breached such contract in numerous particulars, and that he is in
default in making the payments required of him thereunder. It de-
termines and adjudges the amount of such default to be the sum of
$5,141.75 on May 13, 1913, and directs that such amount, with interest
from such date, be paid at the office of plaintiff’s attorneys at Lisbon,
within ninety days from and after said 13th day of May, 1913, and
upon default on defendant’s part in making such payments within the
time aforesaid, the contract will be canceled and annulled.

On August 6, 1913, defendant’s counsel moved the court on due notice
for an order amending the judgment aforesaid so as to permit defendant
to make such payments to the clerk of the district court of such county
for plaintiff’s benefit, and that upon the payvment thereof judgment
be entered, vesting in the defendant such title to said real property
as plaintiff possessed at the date of such contract. In support of such
motion an affidavit was produced by defendant’s counsel, stating in
substance and effect that defendant had informed plaintiff’s attorneys
that he was ready and willing to comply with the terms of said judg-
ment by making the payments therein required, and had requested
plaintiff’s attorneys to procure from plaintiff a quitclaim deed to said
premises, to be delivered, pursuant to the terms of such judgment,
upon the payments being made as aforesaid, and that plaintiff’s attor-
neys had failed to secure such quitelaim deed. On such showing the
order complained of was made.

We are entirely clear that the district court had legal authority
to make such order, and the same must be affirmed. Whether the show-
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ing on such motion was technically sufficient to warrant the making
of the order it is not material to consider, for it is, we think, clear
that the court, on its own motion and without any showing whatever,
had the right to thus amend the judgment. Such amendment in no
manner affects the merits of the case. The amendment relates merely
to a matter wholly within the discretion of the trial court. It does not
in the least affect the merits as adjudicated by the judgment. The
case falls squarely within the rule settled and announced by this court
in Tyler v. Shea, 4 N. D. 377. The portion of the opinion relating
to this point will be found on pages 387 to 389 inclusive. That
decision is controlling of the case at bar.
Affirmed.

FRED SEIFERT v. OTTO LANZ, Anton R. Haug, Henry B. Haug,
E. E. Van Schoiack, and All Other Persons Unknown Claiming
any Estate or Interest in or Lien or Encumbrance upon the Real
Property Described in the Complaint in This Action, and Their
Unknown Heirs.

(150 N. W. 568.)

Plaintiff agreed in writing to trade his North Dakota farm for land in Wis-
consin, and in conformity therewith deposited with the local bank a deed to
his North Dakota land, signed by himself and wife. Before the defendant
had complied with the terms of the contract, plaintiff attempted to withdraw
said deed and cancel the contract.

Deed — deposit — control over — reserved — evidence.
1. Evidence examined, and held, that plaintiff did not reserve any control
over the deed at the time it was deposited in the bank.

Escrow — how made — pre-existing contract of sale — offer of sale.

2. To constitute an escrow of a deed, there must be a pre-existing contract
of sale, antedating the escrow agreement itself; otherwise, the deed so de-
posited could be withdrawn, as the negotiation would be merely an offer of
sale.

Pre-existing contract of sale — homestead — executed by husband only —
wife later joins in deed — adopts contract as her own.
8. Where the pre-existing contract of sale affects a homestead, and is signed
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by the husband, but the wife at the same time joins in the deed to the premises,
which is deposited in ecrow, she adopts the pre-existing contract as her own.
The husband is also estopped to object to her failing to sign the pre-existing
contract.
Evidence of fraud — rescission — sufficiency to justify,
4. Evidence examined, and held, that there is not evidence of fraud sufficient
to justify a rescission of the contract by plaintiff.

Agreement — conditions of — compliance with —time limit.
5. Record examined, and held, that the defendant complied with the con-
ditions of agreement within the time therein limited.

Deed — minor blanks — filled in after execution by husband — not invalid.
6. The fact that the deed to the Wisconsin land contained minor blanks at
the time it was signed by Mrs. Lanz, which were afterwards filled in by her
husband, does not render the deed invalid.

Opinion filed December 26, 1914. Rehearing denied January 8, 1915,

Appeal from the District Court of Sargent County, Allen, J.

Affirmed.

John L. Koeppler and W. 8. Lauder, for appellant.

Until delivery, the instrument under which defendants claim was
not the plaintiff’s deed. Devlin, Real Estate, 3d ed. 260.

Defendants claim the deed was delivered in esecrow,—no actual
delivery being claimed. To constitute a perfect delivery in escrow,
there must be a pre-existing contract for the sale and purchase of the
land. Campbell v. Thomas, 42 Wis. 437, 24 Am. Rep. 427; 1 Am.
& Eng. Enc. Law, 2d ed. 333; 16 Cyc. 568.

An escrow presupposes an enforceable bilateral contract. Fitch v.
Bunch, 30 Cal. 208, 2 Bl. Com. 307; 4 Kent, Com. 446; 2 Washb.
Real Prop. 583; Jackson ex dem. Gratz v. Catlin, 2 Johns. 259, 8
Am. Dec. 415; Ruggles v. Lawson, 13 Johns. 285, 7 Am. Dec. 375;
Green v. Putnam, 1 Barb. 500; Miller v. Sears, 91 Cal. 282, 25 Am.
St. Rep. 176, 27 Pac. 589; 1 Devlin, Real Estate, 3d ed. 313, 313a;
11 Am. & Eng. Enc. Law, 2d ed. 335, and 16 Cyec. 562; Stanton v.
Miller, 58 N. Y. 192; Freeland v. Charnley, 80 Ind. 182; Nichols v.
Oppermann, 6 Wash, 618, 34 Pac. 162; Taft v. Taft, 59 Mich. 185,
60 Am. Rep. 291, 26 N. W. 426; McIntyre v. McIntyre, 147 Mich.
365, 110 N. W. 960; De Bow v. Wollenberg, 52 Or. 404, 96 Pac. 536,
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97 Pac. 717; Clark v. Campbell, 23 Utah, 569, 54 L.R.A. 508, 90 Am.
St. Rep. 716, 65 Pac. 496; Kenney v. Parks, 137 Cal. 527, 70 Pac.
556.

This transaction relates to the homestead. The wife did not sign
the contract for sale, or any contract. There was no pre-existing con-
tract on her part. This renders the contract a mere nullity. Schroeder
v. Boyce, 127 Mich. 33, 86 N. W. 387; Rev. Codes 1905, § 5052;
Silander v. Gronna, 15 N. D. 552, 125 Am. St. Rep. 616, 108 N. W.
544 ; Helgebye v. Dammen, 13 N. D. 167, 100 N. W. 245; Rev. Codes
1905, § 7317 (41); Hanson v. Great Northern R. Co. 18 N. D. 329,
138 Am. St. Rep. 768, 121 N. W. 78; Myers v. Chicago, St. P.
M. & O. R. Co. 69 Minn. 476, 65 Am. St. Rep. 579, 72 N. W. 694.

Specific performance cannot be decreed because of too indefinite
description of the land. Runck v. Dimmick, 51 Tex. Civ. App. 214,
111 S. W. 779.

There is a distinction between a mere option to buy, and a bilateral
contract of sale. Runck v. Dimmick, 51 Tex. Civ. App. 214, 111 S.
W. 779; Libby v. Parry, 98 Minn. 366, 108 N. W. 299; Hopwood
v. McCausland, 120 Iowa, 218, 94 N. W. 469; Moore v. Allen, 109
Minn. 139, 123 N. W. 292; Darr v. Mummert, 57 Neb. 378, 77
N. W. 767; Nichols v. Oppermann, 6 Wash. 618, 34 Pac. 162 ; Thomas
v. Sowards, 25 Wis. 635; Freeland v. Charnley, 80 Ind. 132; Camp-
bell v. Thomas, 42 Wis. 437, 24 Am. Rep. 427; Overman v. Kerr,
17 Iowa, 485; Parker v. Parker, 1 Gray, 409; Wier v. Batdorf, 24
Neb. 83, 38 N. W. 22; Popp v. Swanke, 68 Wis. 364, 31 N. W.
916; Kopp v. Reiter, 146 Ill. 437, 22 L.R.A. 273, 37 Am. St. Rep.
156, 34 N. E. 942; Comer v. Baldwin, 16 Minn. 172, Gil. 151;
Swain v. Burnette, 89 Cal. 564, 26 Pac. 1093 ; Stockwell v. Williams,
68 N. H. 75, 41 Atl. 973.

It was in the plaintiff’s power to annex to the deposit of the deed
any condition he wished, notwithstanding any prior contract. Wil-
kins v. Somerville, 80 Vt. 48, 11 L.R.A.(N.S.) 1183, 130 Am. St.
Rep. 908, 66 Atl. 893 ; Stanton v. Miller, 58 N. Y. 192.

Such deposit of the deed not constituting an escrow, plaintiff had
the right to recall or revoke same at will. Prutsman v. Baker, 30
Wis. 644, 11 Am. Rep. 592; Cook v. Brown, 34 N. H. 460; O’Brien
v. O’Brien, 19 N. D. 713, 125 N. W. 307; Ward v. Russell, 121



142 29 NORTH DAKOTA REPORTS

Wis. 77, 98 N. W. 939; Keyes v. Meyers, 147 Cal. 702, 82 Paec.
304; Kenney v. Parks, 125 Cal. 146, 57 Pac. 772; Cole v. Cole,
144 Mich. 676, 108 N. W. 101; Cassidy v. Holland, 27 S. D. 287,
130 N. W. 771; Lange v. Cullinan, 205 Ill. 365, 68 N. E. 934.

Where parties deal at arm’s length the doctrine of caveat emptor
applies. Fargo Gas & Coke Co. v. Fargo Gas & Electric Co. 4 N. D.
219, 37 L.R.A. 593, 59 N. W. 1066; Liland v. Tweto, 19 N. D.
551, 125 N. W. 1032; Burns v. Lynde, 6 Allen, 305; 1 Devlin, Real
Estate, 3d ed. § 310; Lund v. Thackery, 18 S. D. 113, 99 N. W.
856 ; Maynard v. Davis, 127 Mich. 571, 86 N. W. 1051.

The delivery of the deed as made here did not vest in Lanz any
title to the land. It was a homestead transaction, and no prior contract
existed. Anderson v. Goodwin, 125 Ga. 663, 54 S. E. 679; Haynes
v. Griffith, 16 Idaho, 280, 101 Pac. 728; Hogueland v. Arts, 113
Iowa, 634, 85 N. W. 818; Bales v. Roberts, 189 Mo. 49, 87 S. W.
914; Roberson v. Reiter, 38 Neb. 198, 56 N. W. 877; Matteson v.
Smith, 61 Neb. 761, 86 N. W. 472; Bradford v. Durham, 54 Or.
1, 135 Am. St. Rep. 807, 101 Pac. 897; Houston Land & T. Co. v.
Hubbard, 37 Tex. Civ. App. 546, 85 S. W. 474; Morris v. Blunt,
35 Utah, 194, 99 Pac. 686; Wilkins v. Somerville, 80 Vt. 48, 11
L.R.A.(N.S.) 1183, 130 Am. St. Rep. 906, 66 Atl. 893 ; Virginia Pass.
& Power Co. v. Patterson, 104 Va. 189, 51 S. E. 157; Hanley v.
Sweeny, 48 C. C. A. 612, 109 Fed. 712, 21 Mor. Min. Rep. 333.

The land was in the open possession of plaintiff’s tenant, and plain-
tiff and his family lived thereon also. O’Toole v. Omlie, 8 N. D. 444,
79 N. W. 849; Dickson v. Dows, 11 N. D. 407, 92 N. W. 798;
Shelby v. Bowden, 16 S. D. 531, 94 N. W. 416; Sutton v. Whetstone,
21 S. D. 341, 112 N. W. 850; Everts v. Agnes, 6 Wis. 453; Tisher
v. Beckwith, 30 Wis. 55, 11 Am. Rep. 546; Ogden v. Ogden, 4 Ohio
St. 182; Harkreader v. Clayton, 56 Miss. 383, 31 Am. Rep. 369;
Smith v. South Royalton Bank, 32 Vt. 341, 76 Am. Dec. 179 ; Henry
v. Carson, 96 Ind. 412; Golden v. Hardesty, 93 Iowa, 622, 61 N. W.
913; Jackson v. Lynn, 94 Towa, 151, 58 Am. St. Rep. 386, 62 N. W.
704 ; Seibel v. Higham, 216 Mo. 121, 129 Am. St. Rep. 502, 115
S. W. 987,

Purcell, Divet & Perkins, for respondents.

When documents or deeds are placed in escrow, the maker or grantor
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loses all control over them. They are simply left to await the happen-
ing of some event or the keeping of some condition. They cannot be
recalled, nor the escrow disturbed. Nichols & S. Co. v. First Nat.
Bank, 6 N. D. 406, 71 N. W. 135.

The statute of frauds has no application to an escrow agreement.
All that is necessary is a valid contract, either oral or written. Lewis
v. Prather, 14 Ky. L. Rep. 749, 21 S. W. 538; Cannon v. Handley,
72 Cal. 133, 13 Pac. 315; Hughes v. Thistlewood, 40 Kan. 232,
19 Pac. 629; Baum’s Appeal, 113 Pa. 58, 4 Atl. 461; Tharaldson
v. Everts, 87 Minn. 168, 91 N. W. 467; Wittenbrock v. Cass, 110
Cal. 1, 42 Pac. 300.

Parol evidence to prove the necessary facts is admissible. Manning
v. Foster, 49 Wash. 541, 18 L.R.A.(N.S.) 337, 126 Am. St. Rep.
876G, 96 Pac. 233; Johnson v. Jones, 85 Ala. 286, 4 So. 748; Jenkins
v. Harrison, 66 Ala. 345; Guild v. Althouse, 71 Kan. 604, 81 Pac.
172; Knopf v. Hansen, 37 Minn. 215, 33 N. W. 781; Hughes v.
Thistlewood, 40 Kan. 232, 19 Pac. 629; Arnegaard v. Arncgaard,
7 N. D. 475, 41 L.R.A. 258, 75 N. W. 797.

Where control over the instrument to the extent of the right to
recall it is retained, there is no escrow. Bury v. Young, 98 Cal
446, 35 Am. St. Rep. 186, 33 Pac. 338; Nolan v. Otney, 75 Kan.
311, 9 L.R.A.(N.S.) 317, 89 Pac. 690; Hutton v. Cramer, 10 Ariz.
110, 85 Pac. 483.

If a contract satisfying the statute of frauds must exist as a founda-
tion for an escrow, the deed itself is a sufficient memorandum of the
contract. Moss v. Atkinson, 44 Cal. 16.

Letters addressed to third persons, telling what the oral contract
was, may be received in evidence to prove the oral contract. Browne,
Stat. Fr. § 353; Singleton v. Hill, 91 Wis. 51, 51 Am. St. Rep. 868,
64 N. W. 588; Jones v. Lloyd, 117 Ill. 597, 7 N. E. 119; Drury v.
Young, 58 Md. 546, 42 Am. Rep. 343; Gibson v. Holland, L. R. 1
C.P. 1,1 Harr. & R. 1,35 L. J. C. P. N. S. 5, 11 Jur. N. S. 1022,
13 L. T. N. S. 293, 14 Week. Rep. 86; Lee v. Cherry, 85 Tenn.
707, 4 Am. St. Rep. 800, 4 S. W. 835; Hollis v. Burgess, 37 Kan.
487, 15 Pac. 536.

The statute of frauds is only concerned with evidence by which an
agreement can be established, and it matters not to whom the letters
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were addressed. Warfield v. Wisconsin Cranberry Co. 63 Iowa, 312,
19 N. W. 224; Barry v. Coombe, 1 Pet. 640, 650, 7 L. ed. 295, 300;
Ryan v. United States, 136 U. S. 68, 84, 34 L. ed. 447, 453, 10
Sup. Ct. Rep. 913.

The depositary of an escrow is the agent of both parties. 16 Cyec.
575, and note 95; Davis v. Clark, 58 Kan. 100, 48 Pac. 563 ; Cannon
v. Handley, 72 Cal. 133, 13 Pac. 315 ; Tharaldson v. Everts, 87 Minn.
168, 91 N. W. 467.

The deed here was signed by both husband and wife, and the con-
tract was fully expressed therein. Johnston v. Jones, 85 Ala. 286,
4 So. 748; Thayer v. Luce, 22 Ohio St. 62; Ryan v. United States,
136 U. S. 84, 34 L. ed. 453, 10 Sup. Ct. Rep. 913; Nichols & S. Co.
v. First Nat. Bank, 6 N. D. 404, 71 N. W, 135.

All that is necessary is that there be a note or memorandum signed
by the party to be charged. Rev. Codes 1905, § 5407; Worrall v.
Munn, 5 N. Y. 246, 55 Am. Dec. 330; McPherson v. Fargo, 10 S. D.
615, 66 Am. St. Rep. 723, 74 N. W. 1057; Gira v. Harris, 14 S. D.
537, 86 N. W. 624; Fitch v. Bunch, 30 Cal. 208; Stanton v. Miller,
58 N. Y. 192. '

The contract here, however, is sufficient for all purposes, when fol-
lowed up with the deed. Instruments executed together, or referring
to each other, will be considered together to show the whole trans-
action. Page, Contr. § 1116; 13 Cyc. 614, and notes ; Rev. Codes 1905,
§ 5346; Stuyvesant v. Western Mortg. & Invest. Co. 22 Colo. 28, 43
Pac. 144; Thayer v. Luce, 22 Ohio St. 62; Ryan v. United States, 136
U. S. 68, 34 L. ed. 447, 10 Sup. Ct. Rep. 913; Lee v. Cherry, 85
Tenn. 707, 4 Am. St. Rep. 800, 4 S. W. 835; Roehl v. Haumesser,
114 Ind. 311, 15 N. E. 345; Bayne v. Wiggins, 139 U. S. 210, 35
L. ed. 144, 11 Sup. Ct. Rep. 521; Johnston v. Jones, 85 Ala. 286,
4 So. 748; Epperly v. Ferguson, 118 Towa, 47, 91 N. W. 816; Ketter-
ing v. Eastlack, 130 Iowa, 498, 107 N. W. 177, 8 Ann. Cas. 357.

We are dealing with the husband regarding his property. He made
a contract that was thereafter ratified by his wife when she joined
in the deed. Hughes v. Thistlewood, 40 Kan. 232, 19 Pac. 629;
Manning v. Foster, 49 Wash. 541, 18 L.R.A.(N.S8.) 337, 126 Am.
St. Rep. 876, 96 Pac. 233 ; Howes v. Burt, 130 Mass. 368.

Blank spaces in deeds may be filled in by the grantor. The grantee
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may, after delivery, fill in the name. Lockwood v. Bassett, 49 Mich.
546, 14 N. W. 492; Field v. Stagg, 52 Mo. 534, 14 Am. Rep. 435;
Exchange Nat. Bank v. Fleming, 63 Kan. 139, 65 Pac. 213; 16
Century Dig. “Deeds,” § 64, col. 70; Montgomery v. Dressler, 38
L.R.A.(N.S.) 423, and note, 90 Neb. 632, 134 N. W, 251; Note
to McCleerey v. Wakefield, 2 L.R.A. 529.

After a party has rejected a conveyance upon a repudiation of the
whole transaction, he will not be allowed to afterward rely upon some
special undisclosed ground. Wold v. Newgard, — Iowa, —, 94 N. W.
859 ; Woodward v. McCollum, 16 N. D. 42, 111 N. W. 623; Baker
v. Hall, 158 Mass. 361, 33 N. E. 612; Harris v. Chipman, 9 Utah,
101, 33 Pac. 242; Ohio & M. R. Co. v. McCarthy, 96 U. S. 258, 24
L. ed. 693. .

A bill of particulars, under our statute, may be required in all cases.
The right to demand such bill is not limited to actions for money.
Rev. Codes 1905, § 6868; Abbott, Trial Brief, p. 1943 and cases
cited ; Tilton v. Beecher, 59 N. Y. 176, 17 Am. Rep. 337.

The purpose of a bill of particulars is to limit the scope of inquiry,
as well as to define the issues. Abbott, Pl. p. 1294, and cases in note
1; Tourgee v. Rose, 19 R. 1. 432, 37 Atl. 9; McDonald v. People,
126 Ill. 150, 9 Am. St. Rep. 547, 18 N. E. 817, 7 Am. Crim. Rep.
137; Com. v. Snelling, 15 Pick. 321.

A bill of particulars shows the theory of the case in the lower court.
No departure therefrom will be allowed on appeal. Schuyler v. Whee-
lon, 17 N. D. 165, 115 N. W. 259; Ugland v. Farmers & Merchants’
State Bank, 23 N. D. 536, 137 N. W. 572; Golden Valley Land &
Cattle Co. v. Johnstone, 21 N. D. 97, 128 N. W, 690; William R.
Smith & Son v. Bloom, 159 Towa, 592, 141 N. W. 32; Baker v. Hall,
158 Mass. 361, 33 N. E. 612.

The defendant Van Schoiack, the present record title holder, is a
bona fide purchaser, and plaintiff is estopped to question his title based
upon the deed executed by himself. Red River Valley Land & Invest.
" Co. v. Smith, 7 N. D. 240, 74 N. W. 194; Schumacher v. Truman,
134 Cal. 430, 66 Pac. 591 ; Emeric v. Alvarado, 90 Cal. 444, 27 Pac.
356; Jenks v. Moppin, — Tex. Civ. App. —, 80 S. W. 390.

Where a vendor remains in possession after conveyance, such posses-
sion is not notice that he claims any right inconsistent with the con-

29 N. D~—10.
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veyance he has made. Cook v. Travis, 20 N. Y. 400; Van Keuren
v. Central R. Co. 38 N. J. L. 167; Eylar v. Eylar, 60 Tex. 313;
Sprague v. White, 73 Iowa, 670, 35 N. W. 751; Abbott v. Gregory,
39 Mich. 68; Groton Sav. Bank v. Batty, 30 N. J. Eq. 126; Wat-
kins v. Sproule, 8 Tex. Civ. App. 427, 28 S. W. 356 ; Jinks v. Moppin,
— Tex. Civ. App. —, 80 S. W, 390; Dodge v. Davis, 85 Iowa, 77,
52 N. W. 2; Note to Garbutt v. Mayo, 13 L.R.A.(N.S.) 117, and
cases heretofore cited; Gray v. Harvey, 17 N. D. 1, 113 N. W. 1034 ;
Humphreys v. Richmond & M. R. Co. 88 Va. 431, 13 S. E. 993;
Provident Life & T. Co. v. Mercer County, 170 U. S. 593, 42 L.
ed. 1156. 18 Sup. Ct. Rep. 788 ; Johnson v. Erlandson, 14 N. D. 518,
105 N. W. 722; Landon v. Brown, 160 Pa. 538, 28 Atl. 921; Hub-
bard v. Greeley, 84 Me. 340, 17 L.R.A. 511, 24 Atl. 799; Quick v.
Milligan, 108 Ind. 419, 58 Am. Rep. 49, 9 N. E. 392 ; Pratt v. Holman,
16 Vt. 530.

Where one places the indicia of title to property with another, he is
estopped as against a bona fide purchaser. Blight v. Schenck, 10 Pa.
285, 51 Am. Dec. 478; Simson v. Bank of Commerce, 43 Hun, 156;
Quick v. Milligan, 108 Ind. 419, 58 Am. Rep. 49, 9 N. E. 392;
Hubbard v. Greeley, 84 Me. 340, 17 L.R.A. 511, 24 Atl. 799 ; Bailey
v. Crim, 9 Biss. 95, Fed. Cas. No.- 734; Haven v. Kramer, 41 Iowa,
382; Palmer v. Bates, 22 Minn. 532; Mays v. Shields, 117 Ga. 8§14,
45 S. E. 68; Johnson v. Erlandson, 14 N. D. 518, 105 N. W. 722.

Where the deseription of the land in a deed or other conveyance
is sufficient to enable one by the aid of inquiries to locate it, it is good.
Hollis v. Burgess, 37 Kan. 487, 15 Pac. 536; Ford v. Ford, 24 S. D.
644, 124 N. W. 1108; Ryan v. United States, 136 U. S. 68, 84, 34
L. ed. 447, 453, 10 Sup. Ct. Rep. 913; Schuyler v. Wheelon, 17 N.
D. 161, 115 N. W. 259.

Title passes to a grantee in escrow upon the performance of the
conditions upon which delivery should be made. Hughes v. Thistle-
wood, 40 Kan. 232, 19 Pac. 629; Shirley v. Ayres, 14 Ohio, 307,
45 Am. Dec. 546; 16 Cyc. 588, and note 88.

Burke, J. Plaintiff is a farmer living in Sargent county, North
Dakota. In June, 1910, he desired to sell his farm, and talked to a
real-cstate dealer named Drixsley. After some preliminary negotia-
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tions, Brixsley told him that the defendant Lanz had a Wisconsin
farm which he desired to trade. Shortly thereafter, plaintiff and
Brixsley went to Canton, Wisconsin, and examined a tract of land
containing 169 acres. After such examination the three went to North
Dakota, examined the 161 acres owned by plaintiff, and on the 2Sth
of June went to Newark, South Dakota, where exhibit F, hereinafter
referred to, and constituting what is alleged to be an agreement for
the trade of the two farms, was executed in duplicate, and where plain-
tiff and his wife executed a warranty deed to his land, running to the
defendant Lanz, and where he then and there deposited the same with
one Nelson, cashier of one of the banks. The circumstances surround-
ing this deposit are in sharp dispute, and will be treated later in this
opinion. Lanz repaired to Minneapolis, where he and his wife exe-
cuted a deed to the Wisconsin land, and forwarded the same to the
bank. It is plaintiff’s contention that his deed was delivered to the
cashier of the bank, subject to his further orders, and that he had the
right to recall the same at any time. On the other hand, defendant
insists that the deed was deposited in escrow, and that when Lanz
had complied with certain conditions upon his part to be performed,
the title to the land passed by operation of law to Lanz. In any
event, the plaintiff became dissatisfied with his bargain, and attempted
to withdraw the deed from the possession of Nelson, who, however,
refused to return the same, but delivered it to Lanz, who later sold
it to the defendant Haug, who in turn sold to the defendant Van
Schoiack. A trial was had in the court below, which resulted favor-
ably to the dcfendant. This appeal necessitates a trial de novo in this
court.

(1) Appellant insists that the deposit of the deed with Nelson did
not constitute an escrow, because at the time of the delivery plaintiff
expressly reserved dominion over the instrument. Plaintiff and his
wife testify that at the time of the deposit plaintiff told Nelson that
the deed should not be delivered until plaintiff had personally, or by
written order, authorized such delivery. This is in a slight measure
corroborated by one Gallagher, who testifies that at a later date, in
his presence, plaintiff asked Nelson if he had not so claimed, and
Nelson had answered “Yes.” On the other hand, Nelson testifies
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that the deed was deposited with him to be delivered when Lanz should
have sent or brought a deed from himself and wife covering the Wis-
consin land, together with the $100 which was to be paid in addition.
Brixsley’s testimony corroborates that of Nelson. The testimony of
plaintiff does not appeal to us. For instance, he admits that, two or
three days after he had left the deed with the bank, he went and
asked Nelson if the Lanz deed had been received. He further admits
going back to the bank a few days later, and again inquiring if the
deed had come. He also testifies that he might have said to Nelson
that he was afraid that Lanz was going to back out, and then a minute
later he swears positively that he did not make that admission. He
also testifies he expected the deed to be sent to a bank at Cogswell,
North Dakota, although he inquired twice for it at Nelson’s bank.
He also testifies that he went to Wisconsin to examine the land, in
company with Brixsley and Lanz, and walked something like 2 miles
over the tract, examined the buildings, and noticed the samc were
dilapidated, and yet made the claim that he had been defrauded by
those two parties in that they misrepresented the value of the land
to him. . We will give a short extract from the testimony along this
point:

At the time you entered into this contract, you knew what the land
was, from having seen it, didn’t you?

A. T didn’t know what it was. I went by what Brixsley told me.

Q. You what ?

A. T went by what Brixsley told me.

Q. You had seen it yourself?

A. How could I see it by running across it ?

Q. You went clear from here to Wisconsin to look at this land, and
then you say you ran across it so fast that you could not see it?

A. Yes, sir.

Q. You forgot what you went down there for?

A. Almost, I guess. I believe almost.

Again, plaintiff testifies that in case the deal made was satisfactory
to him he was to give to the agent Brixsley a certain commission, and
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that shortly after the signing of exhibit F he satisfied the same by
giving to Brixsley a colt. Upon this point he testifies:

Q. At the time you came here, you thought the deal was through,
and turned over the colt to him %

A. T turncd over the colt to him, like a fool.

Q. How long was that after your deed had been put in the bank ¢

A. Only a day or so.

Q. You were still satisfied at that time ?

A. T was partly satisfied.

Again he testified relative to the buildings upon the Wisconsin farm.
They (the buildings) looked pretty bad ¢
They looked pretty tough.

You saw that the first time that you were theret
Yes.

Tough looking farm all around ¢

Yes.

And the buildings were all run down?

Yes.

Q. And the land was all stony ?

A. Well, that is what you asked me before; there were lots of stones.
I thought there were lots of stones, and they told me there were just
a few here and there.

Q. When you got there and saw the farm you thought there were
lots of stones; where did you get that impression—did you see some
stones ?

A. Yes, I saw some.

Q. And you thought there must be some more where you saw them %

A. Yes, sir.

Q. You were hurrying along?

A. Yes, you bet. That is what we were.

Q. You didn’t get suspicious ?

A. T was getting suspicious.

Q. When you got suspicious, why didn’t you stop and take more
time ¢

A. That is what I ought to have done.

Q. Why didn’t you?

A. Because they were helloing for me to come.

POPOPOPO
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Q. Do you mean to say that when you went from here, three or four
hundred miles to Canton, to look at this piece of land, you went out
and ran over the land so fast that you couldn’t tell whether it was
stony, but thought you did see some rocks on it ?

A. Yes.

Again he testifies:

Q. Do you know a man by the name of Deitz in your neighborhood ?

A. Yes.

Q. Do you remember of having a talk with him about a week or so
after getting back from looking at that land ¢

A. May be, I talked with him.

Q. Do you remember of telling him that it was a fine country down
there? That it would be a great deal better for dairying than this
was,—and asked him to go down and look it over, and see if he could
get a quarter lying west of the one you got ?

A. At that time I did not know that they were lying to me so.

Q. You did say that, then, to Deitz? ’

A. Yes, I did say that.

Q. About a weck after you got back from your trip?

A. Something like that.

Again he testifies:

Q. That is all you told Brixsley,—that he was selling the land for
too much ?

A. Yes, sir.

Q. It wasn’t worth that much?

A. No, it wasn’t.

Q. That is the only reason that you ever stated to Brixsley why you
were not carrying out the deal, isn’t it ?

A. T wasn’t satisfied.

Q. In other words, you changed your mind about wanting to trade,
didn’t you?

A. T guess I did.

Q. That is the sum and substance of it, isn’t’it?

A. When I found out how things were.

Q. Made up your mind you didn’t want to give up your land for
that land, didn’t you ¢

A. Yes, sir.
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Neither is the testimony of plaintiff’s wife convincing. She did not
hear all of the conversation, and was unlikely to have remembered the
same in detail. The testimony of the witness Gallagher is not entirely
inconsistent with that of Nelson. The foregoing testimony raises a
strong conviction in our minds that, at the time of the deposit of the
deed, plaintiff was satisfied with the trade that he had made, and this
in turn indicates an irrevocable deposit of the deed. We have there-
fore reached the conclusion that the trial court was correct in its find-
ing that plaintiff deposited the dced with Nelson to be delivered to
Lanz upon his paying $100 and furnishing a deed to the Wisconsin
land.

(2) Appellant next insists that, even if the deposit were made under
the circumstances outlined in the foregoing paragraph, it would not
amount to a deposit in escrow because there was no pre-existing con-
tract of sale of the land in controversy. His position as stated in the
brief is that “without a legal, binding, and enforceable contract to sell
and buy the property, a conveyance thercof cannot be delivered in
escrow,” and in support of his contention we are cited to Fitch v.
Bunch, 30 Cal. 208; Stanton v. Miller, 58 N. Y. 192; Campbell v.
Thomas, 42 Wis. 437, 24 Am. Rep. 427, and other cases. This ques-
tion is extremely complicated. It seems that to constitute an escrow
there must be a pre-existing contract of sale antedating the escrow
agreement itself. Otherwise, the deed so deposited could be withdrawn.
It is this difference of irrevocability that distinguishes an escrow from
an option or offer of sale. It is stated at 16 Cyc. 562, that “in the
great majority of cases, the instrument deposited, together with the
stipulation as to the condition or the event upon performance or hap-
pening of which the instrument is to take effect, constitutes a contract;
indeed, by the general rule there must be a valid agreement between the
parties, containing all the elements of a contract; and, as in other
contracts, the consideration may be either a benefit to the promisor
or a detriment to the promisee. There is, however, a class of cases
where no contract exists, as where an instrument for the conveyance of
land is deposited with a third person to be delivered to the grantee upon
the death of the grantor.” In the case note to Manning v. Foster, 18
L.R.A.(N.S.) 337, it is stated: “It seems to be well settled that that
rule of evidence which prohibits a written contract to be contradicted
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or varied by parol evidence has no application to a delivery of a deed
in escrow,—that is, a delivery to a third person to take effect upon the
happening of some condition,—as all the authorities are agreed that the
condition upon which a deed is thus delivered may rest in and be
proved by parol.” Willard’s Eq. Jur. page 267, says: “The only
exception to the rule with respect to mutuality is when an agreement
under the statute of frauds has only been executed by the party sought
to be charged. In this class of cases, although the plaintiff has not signed
the agreement, . . . yet he can enforce it against the other party,
by whom it has been executed.” See also Worrall v. Munn, 5 N. Y.
229, 55 Am. Dec. 330; Gira v. Harris, 14 S. D. 537, 86 N. W. 624.
The holding of those cases seems to be that, to constitute an escrow
and render the deposit irrevocable, there must be a contract between
the proposed purchaser and proposed seller, which in turn, to satisfy
the statute of frauds, must be evidenced by a memorandum in writing
signed by the party sought to be bound thereby. However, the contract,
in so far as it affects the second party, who has made no deposit in
escrow, need have no memoranda to satisfy the statute of frauds because
he has not deposited evidence of title to land, although, forsooth, he
may bring to the bank a deed as a measure of payment. In other
words, Seifert is the party who has made a deposit in escrow. This
deposit must be preceded by a binding contract between himself and
Lanz. Otherwise, it would be a mere offer to sell, or option, and would
be revocable. To be irrevocable and an escrow, it must be preceded
by a contract enforceable against Seifert; otherwise, it would run con-
trary to the statute of frauds. But Lanz had made no deposit of a
deed, and the contract, so far as he is concerned, need have no memo-
randa in writing, although part of the purchase price which he was to
pay to Seifert was a deed to Wisconsin lands.

(3) Accepting the law as outlined in preceding paragraphs, we apply
it to the facts at hand. As stated before, the agreement was made in
writing between Lanz and Seifert; is designated in the record as exhibit
F, and reads as follows:

Newark, S. Dak., June 27, 1910,
Received of Fred Seifert on account of purchase made by him this
day to the undersigned, Otto W. Lanz, of tle following described real
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estate situated in Sargent county, state of North Dakota (describing
North Dakota land), for the sum of $6,700 upon the following terms:
The sum of $10 at or before the execution of this contract. $100 on
July 11, 1910. The balance to be a quarter of land (161 acres) located
near Canton, Wisconsin, purchased of Joseph Floor, same being the
land shown by Lanz to Seifert and Brixsley as being the land to be
delivered, both tracts of land being executed subject to the encumbrance
now against them, namely $2,500 against the land now owned by Seifert,
and $1,800 against the land now owned by Lanz, said lands being the
same lands above descr’bed. Each party to this contract is to deliver
his land with all interest and taxes paid to date.

A reasonable time, not exceeding ten days, after delivery of abstract,
is to be allowed for examination of title, and the form of conveyance
is to be warranty deed in each case, title to each contract of land to be
marketable, and in case the title shall be ascertained to be unmarketable
to such an extent as to warrant the purchaser in refusing the same, and
he shall so refuse the same upon that ground, or the owner refuses to
accept sale, the vendor shall not be liable for any damages, and the
said sum of $10 paid by the purchaser shall be returned to him, and
if the title is found to be marketable, and this trade—the deed or con-
tract being tendered—is not closed within the time as herein named,
said earnest money is forfeited as a consideration paid for this agree-
ment, and said vendor shall be considered to have fully performed his
part of this agreement, and may declare this contract terminated, and
in case of any encumbrance on this land the purchaser agrees to assume
the same and take it from the purchase price. Time is made the essence
of this agreement. Said purchasers hercby accept the conditions of the
foregoing contract. In testimony whereof said parties have hereunto
respectively set their hands and seals, the day and year above mentioned.

(Signed) Otto W. Lanz,
Fred Seifert.

Appellant insists that this agreement does not constitute an enforce-
able contract as outlined in paragraph two of this opinion, because:
(a) The land in controversy was a homestead, and plaintiff’s wife did
not contract to convey; (b) Defendant Lanz was a married man, and
his wife did not join in the contract; (c) that it appears from exhibit
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F itsclf that it was terminable at will by either party; and (d) said
contract did not describe the Wisconsin lands. After long and careful
consideration we have reached the conclusion that none of these objec-
tions are valid. As to the first, it is sufficient to say that when the
wife joined in the deed which was deposited with exhibit F in escrow,
she bound herself as effectually as though she had signed exhibit F also,
and that the plaintiff herein is likewise estopped to assert this objection.
See Ryan v. United States, 136 U. S. 68, 34 L. ed. 447, 10 Sup. Ct.
Rep. 913; Bayne v. Wiggins, 139 U. S. 210, 35 L. ed. 144, 11 Sup.
Ct. Rep. 521; Knopf v. Hansen, 37 Minn. 215, 33 N. W. 781; Hughes
v. Thistlewood, 40 Kan. 232, 19 Pac. 629; Manning v. Foster, 49
Wash. 541, 18 L.R.A.(N.S.) 337, 126 Am. St. Rep. 876, 96 Pac.
233 ; Johnston v. Jones, 85 Ala. 286, 4 So. 748 ; Epperly v. Ferguson,
118 Iowa, 47, 91 N. W. 816 ; Kettering v. Eastlack, 130 Iowa, 498, 107
N. W. 177, 8 Ann. Cas. 357; 13 Cyc. 614.

Thus exhibit F, reinforced by the signature of the wife upon the
deed, is valid as against this attack. We do not believe there is any-
thing in Arnegaard v. Arnegaard, 7 N. D. 478, 41 L.R.A. 258, 75 N.
W. 797, nor Silander v. Gronna, 15 N. D. 552, 125 Am. St. Rep. 616,
108 N. W. 544, inconsistent with this holding. Appellant makes an
ingenious argument which is hard to answer upon this very proposition,
but we believe the equities of the case, as well as the great weight of the
decisions, are against his position, and we so hold. As to the second
proposition, that Mrs. Lanz had not signed exhibit F, it need only be
said that the deed to the Wisconsin land was not deposited in escrow,
and comes under an entirely different rule; besides, Mrs. Lanz actually
signed the deed to the Wisconsin land before it was offered. As to the
third proposition, that exhibit F shows upon its face that it is terminable
at will by either party, the instrument speaks for itself, and we do not
believe it bears the interpretation claimed by appellant. And, fourth,
the description of the Wisconsin land while not sufficient for a deed, is
sufficient to cover the initial contract. There is no contention that the
deed offered by Lanz did not cover the identical tract shown to Seifert
and described in exhibit F. It is our conclusion that exhibit F was a
sufficient contract to support the escrow agreement, and that as against
this attack the deed deposited by plaintiff was deposited as an irrevo-
cable escrow.
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(4) Appellant next says that, “even assuming exhibit B to have
been deposited by plaintiff with Nelson in escrow, the escrow terminated
when plaintiff, because of the fraud of the defendant Lanz, timely
rescinded the transaction.” Without setting forth more of the evidence,
we state that in our opinion no fraud has been shown upon which to
base a rescission, thus rendering unnecessary a discussion of the law
upon that subject.

(5) Appellant next says that, “even assuming exhibit B to have
been deposited by plaintiff with Nelson in escrow, the escrow terminated
upon Lanz’s failure to comply with the conditions of the escrow agree-
ment within the time thereby limited.”” The evidence upon this is also
lengthy and of no public concern. We will content ourselves with say-
ing that an examination of the same convinces us that the deposit was
in fact made within ten days.

(6) Lastly, it is contended that the description of the Wisconsin
lands was filled in, in part, at least, after it had been signed by Mrs.
Lanz. By delivering the deed to her husband with part of the de-
scription in blank, she authorized him to supply the deficiency. This
presents an altogether different question than one wherein there is an
entire absence of description. Minor details of a description of a
particular piece of land may be supplied, where the intention of the
grantor has been already fully expressed. The foregoing disposes of
all of the objections of the appellant.

Our conclusion is that the deed, exhibit B, was deposited in escrow;
that all the terms of the same have been fully met by the defendants;
that the delivery of the deed by Nelson to Lanz was proper and the
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