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GENERAL HEADQUARTERS

3 SUPREME COMMANDER FOR THE ALLIED POWERS

(Do not remove from attached sheets)

File No-: Sublect: Corporation Reorganization Bill

2 From: Govi Sec To: C/S Date: & February 1952

le Attention is invited to the inclosed documents as follows:

a8, JInclosure l. "Corporation Reorganization Bill", introduced by the
Cabinet in the 10th Diet Session in April 1951, passed by the House of Repre-
sentatives in November and now pending in the House of Councillors.
‘ be Inclosure 2. W"Bill for Partial Amendment to Corporation Reorgani-

o | gzation Bill", proposed by a member of the House of Councillors on 17 December

and now awaiting GHQ clearance for introduction in that House,

£ ce Inclosure 3. Check note #2, LS to GS, dated 26 Dec 51, subject:

b Bill for Partial Amendment to Corporation Reorganization Bill, which objects

| to certain provisions of the proposed amendment listed in paragraph lb above,

g de Inclosure 4. Check note #8, ESS to GS, dated 31 Dec 51, subject:

Draft legislation, which also objects to several provisions of the proposed

amendment.

*.j;;_ ' 2¢ Neither ESS nor LS objects to the Hrokosed amendment to the Government 4
l bill on the ground that it contravenes any JCS directive to the SCAY or any '
7 SCAY directive to the Japanese Govermnent. The objections in the opinion of GS

are not such as to warrant denial of the Diet's deliberative function under

| yormal legislative procedures.
b \ 3. Request authorization to clear the proposed amendment for immediate in-
L | tduction in the Diet.
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GENERAL HEADQUARTERS
SUPREME COMMANDER FOR THE ALLIED POWERS

(Do not remove from etteched sheet)

Subject:s Draft Legislation

No.s Ma Norris 67/5'-
266076
From: Govt Seo Tos ESS Datet 20 December 1951

amendment
le Immediete introduction of the attached draft ¥¥XX in the Diet

1s proposed by House of Councillors.

2¢ Your prompt ocomment 1s roquested,

s J1 Inecl
Bill for Partial Am
Corporat
2ill
it _ L. N. Salwin, 26-6671
g5 From: ESS To: Govt Sec Date: & > $dc

1. Reference is C/N 1 above transmitting for comment bill for partial
amendment of the Corporation Reorganization Bill.

c. Reference legislation proposes a mumber of amendments to the pending
Corporation Reorganization Bill which was presenied to the Diet, without Head-
quarters objection, in April 1951. The latter odll, wiich was carefully
prepared by the Attorney General's Office, was the subject of thorough analysis
and discussion involving more than 70 conferences with SCAP representatives
held between July 1949 and March 1951.  The final blll, prior to Diet presenta-
tion, was submitted for review by an advisory group attached to the Attorney

eneral's Office, consisting of practicing lawyers, professors, judges and
other experts on corporate matters, Preparation of the bill was undertaken
by the JG with SCAP assistance and encouragement in accordance with the SCAPR-
approved 20 August 1948 recommendation of the Deconcentration Review Board
wrging "the early adoption of # * * an appropriate Reorganization Law as
2sgential to the success of the deconcentration program and to the over-all
economic program in Japan,™
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3« Reference legislation proposes mumerous amendments to the bill in
question. Particular attention is directed to only three amendments; namely,

{those dealing with Articles 213, 37, and 9} because they are considered of a
pajor character in weakening the bill to the point where its practicable

Admini stration would be seriously imperiled. They would require uwnanimous
onsent of all secured creditors, instead of a three-fourths pajority vote of

such creditors, before a reorganization plan could scale down or otherwise

1
|
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Subject: Draft Legislation

ESS To: GS Date:

alter the amount of their claimg; the court's power to stay pending court pro-
ceedings (especially by secured creditors), wherever the court deemg it necesgsary
to do so upon receipt of an applicstion to institute reorganization proceedings,
would be restricted to cases where creditor's interest in the pending litigstion
will not suffer "unreascnable losses" by the stay action; and the provision
linmiting the appointment of trustees to "disirterested persons" would be elimi-
nated. Such changes which, in practical effect , condition reorganization pro-
ceedings on the unanimous consent of secured creditors, thwart the central pur-
pogse of a reorganization act vesting in courts general authority to consummate
an equitable adjustmernt of all creditors' rights upon a two-thirds or threee
cuariers majority approval of each class of creditors involved. The crippling
amendments place a premium on the activities of smsll minority dissidents who
would have it in their power to defeat = reorganization plan approved by the
overwhelming ma jority of the stockholders, creditors, debenture holders, and

even the court itself.

4« The provisions of the pending bill, which are designed to afford
corporate reorganizstion proceedings a reasonable prospect of practicable opera-
tion, appear sovrd and indispensable to the objectives intended by such legisla-
tion. They are similar to the reorganization provigions found in Title X of
the ".S. Barkruptey Act. Japsn has never had s moderm corporate reorganization
law, and this fact was considered incongruous rot only with economic democratiza-
tion but with the objective of facilitating investment on the part of foreign
entrepreneurs interested in doing business in Japar. (Under the primitive bank-
ruptey and insolvency laws of Japan, which have been rarely used for thirty
years, voluntary proceedings or discharge of the debtor are rnot recognized.

Only action by and with the uranimous consent of creditors is contemplated. )
The proposed amendments are incompatible with the primary purpose of developing
a modern workable type of reorganizstion statute as recommended by the DRB.

2 Objection is also made to the proposed revision of Articles 67 and 122,
which are of a somewhat different character from the changes discussed gbove.
They would rot only extend the period of postponement of acerued taxes pending
reorganization proceedings.but permit court approval of a reorganization plan
deferring the collection of taxes inarrears for two years, without the congent
of the tax authorities. The proposal would interfere with and endanger ef-
fective tax collection and allow reorganizations at the expense of proper tax
administration. In the Inited States the federal courts do not ngve power to
direct the execution € a plan which postpones tax collections without the
congent of tax authorities. As an alternative to the objectionable proposal,
it is suggested that a feasible method would be to provide, as in T%I
of the U.S. Bankruptey Act, for rotification to the tax authoritiey/ plan
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' ; File No-: Subject: Draf't Legislation

Note From: ESS To: GS Date:

¥ No.,

xr/ postpones or otherwise affects taxes in arrears y, and that it will be approved
contd unless such authorities object within s stipulated period of time; for
example, 60 days from date of notification.

6. In view of the foregoing, there is no objection to reference bill
except for the proposed revision of Articles 37, 67, 94, 122 and 213, dis- :
cussed sbove,

: 1 Incl
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' Subject: Draft Legislation

Y-

No,s s Mad Norris & 6.
26=6076
Tos LS/L&J Datet 20 December 1951 -

le Immediete introduction of the attached draft bill in the Diet
ls proposed by House of Councillors.

2¢ Your prompt ocomment 1is reque sted,

s 1 Inecl

Bill for Pertial Amend to
Corporetion Xeorganizetion BRill

| From: LS

fe Ue Oppler 57-8417 z
<6 December 19551 ~

&

le BSubject bill proposes to awend the vorporation Reorganization Bill,
which was the result of conferences over s period of approximately one year and
& nalf between this Headquarters (ESS and LS) and the Japanese Attorney General's
Office. Legal experts assisted in the preparation of this legislation,and
full agreement was finally reached with the Japanese govermment. In substance
the bill provides for reorzanization of corporations in lieu of composition or
bankruptcy proceedings under specified circumstances; & feature hitherto wnknown
to Japanese bankruptcy lew. Since the idea of adopting such innovation
originated in a Memorandum of the Deconcertration Review Board of 28 August
1948 which was approved by SCAP, it may be said that the Reorganization Bill is
| designed to implement Occupation policiese -

¢e The numerous amendments proposed by subject bill are, generally
spegking, aimed at strengthening the position of the creditors, perticularly

the security creditors. Changes are of a technical nature and may simplify
or otherwise improve the procedure.

S¢ Legal Section feels, however, thet the following provisions are in
confllict with the objectives of this thoroughly prepared legislation and apt
to defeat its very purpose:

&8s According to Article 37, para 1 of the original bill the court may,
when the application for reorganization has been made » Order The suspension of

any other procedure, such as bankruptey, composition, or individusal compul sery
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File No-. Subject: Draft Legislation
Note From: LS To: ;S8 | Date 26 Dec 1951
INO-
2
(Contd) ! execution. Subject bill proposes to restrict this discretion of the court by the
claugs:

provisional disposition or official auction, this shall not epply,
if 1t is liable to cause any unrecasonable damage to creditors or
applicants for auction.”

y
{4
It is obvious that such modification would have a paralyzing or at least //
delaying effect on the functions of the court since it gives & single creditor

! "However, in respect to compulsory execution, provisional attachment,
| the right to continue compulsory execution in spite of the imminent reorganization

. proceedings.
be According to Article 54 of The orizinal bill the trustee needs for e Al
certain important acts, such as dispesal of property of the corporation, borrow- '

ing money, and abandonmment of a right, the permission of the court. . Subject
bill proposes to delete this general requirement and leave it to the discretion
i of the court to provide individually that the trustee shall obtain such permission.
l This change would, for all practical purposes, amount to an abolition of the
{ original requirement, as the court will usually be reluctant t¥o show lack of
confidence in the trustes by imposing specific conditions on his activities. The
I

strengthening of the power of the trustee regarding the functions listed in
Article 54 and the weekenins of the supervisory position of the court appear to
be highly undesirable in the interest of an effective reorganization procedure.

ce ‘Article 954, pare 1, of the original bill provides that the trustee
shall be appointed from among disinterested persons who are fit to perform the
duties. However, in cases where two or more trustees sre to be appointed, one
of them may be appointed from among interested persons. Subject bill wants to

s i
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delete the exclusion of interested persons completely so that a creditor could
be the only trustee. Needless to emphasize that such arrangement would be very
prejudicial to an impartial realization of the reorganization procedure.

de The originsal bill provides in Article 213, with regard to groups of
secured reorganization creditors, for a mejority of three~fourths for the
adoption of a reorganization plan. Subject blill proposes to require unmanimity
of all security creditors who hove the right to vote for tThe adoption of any
reorganization plan ™which has the provisions affecting the rights for security
in the reorganization by the reduction or exemption of such rights." Such
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SUPREME COMMANDER FOR THE ALLIED POWERS
CHECK SHEET
:’i (Do not remove from attached sheets )
File No.: Subject:  praft Legislation
Note From: LS To: @GS Date: 26 Dec 1951
.\.;.

(contd) | change would open the door to all kinds of pressure by even a single security
creditor and would in many instances have a nermful and frustrating effect on the
; interests of the overwhelminz ma jority of the other security creditorse It is
felt that a change of this nature would essentially wesken the main purpose

4« Conclusions. For the reasons pointed out irn the preceding paragreaph,
Legal Section suggests thet the Japanese government be advised to reconsider the
emendments proposed in Article 37, para l; Article 54; Article 94, para l1l; and
Article 213 of subject bill. There are no objections to the remaining part of
| the revision.
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