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A D V O C A T E

S U P R E M E C O U R T O F IN D IA

/
Mr.L.K .A ani
Hon'ble in ister
Minis y o f Home Affa irs
.t.0 17y , ohit P:-.dieelk
New  Delhi - 110 011.

N,N
Sub:

(Dear -Sir ,

S I X L A W YE R S C H AM B E R S
S U P R E M E C O U R T B U I L D I N G S

N E W D E L H I -  1 1 0  0 0 1
FAX CFF. 3 7 8 2 5 9 5
P1 -ONE OFF. 3 3 8 2 0 7 8

3 3 8 1 0 0 7

RES. 8 5 3 9 0 4 4
8 5 2 5 5 2 5

March 27, 1999

Fresh Judicial Inquiry /*to- Netaj i sdllailtfat'7
And

White'  Paper w  .r  . t . Status o f lobta i j i u a
In te r  na t tonal  Wa r CrtØIMI. -

IT he undersigned came t o know from newspaper that i n a press

[Govt t o
on 25.03.99 the Home Minister announced intent ion o f

Govt t o inst itute a fresh Judic ia l inquiry into the disa ppe a ra nc e
o f Netaji Subhas Chandra Bose. The Inquiry Commission will be set

sup soon after Home Ministry's proposal gets a clearance from the
Union Cabinet .

I t i s real ly surpris ing , how a democrat ic Govt . can inst i tute a
judic ia l inquiry under the Commissions o f Inquiry Ac t , 1952, t o
inquire the whereabouts o f a war criminal or i n other words, t o
*now & trace out the ar res t  -evading -s tor ies o f a war criminal .

Why Up_ was dec lared gL war criminal

I

V > Netaj i was dec lared_a 1./J02- C n . 0 4 by the United Nat ions a t the
end o f World War I I since He jo ined the Axis Camp and wanted a
tota l defeat o f the All ied Forces , and accordingly he submi t ted

0 ,4) , di lhis strategic plan .
N'" ! ( I di a i n Axis Strategy by Milan Hauner , German Historical

l Insti tute London ) .

Though He did i t i n order t o ach ieve the freedom o f His
mothe rla nd but His decision could have shifted the fa te o f fu ture
humanity since India played the decis ive ro le i n the way o f
gett ing victory t o All ied Forces .

The World War I I was not simply a war between two groups of
Nations, but a batt le between l ight and da rk ness , democracy and
fascism , victory o f civil izat ion or abyss.

PRL, SECT to PAC

DI% 01/)/  fi rn

1 /
o\ r ( )

Office of S. 8.13)

lily. No.

Dote...
IC?



cont inuat ion she e t - 2 bijan ghosh

As i t was cons idered that victory t o Axis Camp would endangered
future o f humani ty , thus the pe rsons o f potint i ldity who jo ined
Axis Camp or main partners o f Axis Camp were declared war
criminals ir respect ive o f the fact whether they commit te d cr imes
during war upon the -prisoners o f war and /or the civi lian vict ims.

Col laborat ing Axis Camp , i n one way or the other , was treated
as a crime against humanity and fu ture o f humanity , thus a war
crime . Who commits a war cr ime i s a war criminal .

Netaj i was bracketed wi th Axis Power and for that re a son he was
declared a war criminal by Uni ted Nat ions which i s , t i l l date ,
holding the f ield.

Ini t ia l ly t ime l imit for arrest and t r ia l o f war criminals was 30
years which was subse que nt ly ratif ied i n 1971, whereby l imitation
of time -bar was withdrawn and India was one o f the signator ies of .
that Ratif icat ion Trea ty regard ing arrest and t r i a l o f wig
Criminal . ( This i s a mat ter o f record o f U.N. documents ) .

Had India had no war criminals , why she was a signatory t o the -
rat if icat ion treaty (U.N.$) regard ing arrest & t r i a l of war
criminals declared by U.N. i n 1945 ?

Rightly o f wrongly He was declared a war criminal , but as long as
that declarat ion remains , He i s a war criminal .
[ Ref= U.N.s Secretary Genera l 's letter t o Admiral Goyal (Retd) ]

Govt . Of India should ta k e al l steps t o remove His name from the
war criminal l i s t mainta ined by Uni ted Notat ions.

This work i s very difficult since Govt . Of Ind ia entered into
Internat ional Agreement and signed Uni ted Nations Treaty i n
making Him a war criminal and promise bound t o arrest Him and
hand him over fo r t r i a l as war criminal , i f he i s found i n India .

Cit izenship o f ffese

As pe r the International ly accepted provis ions , t r i a l o f a war
criminal will b e held i n that country where he belongs by
vir tue o f being a citizen, since there Le no Internat ionel
sovereignty . but State Sovereignty . Permanent Internat ional
Military Tribunal has not yet been estab lished for t r ia l o f a Way
criminal .

As per Consti tut ion of India . Part- I I , Netaj i i s not a ci t izen
o f India.

The question o f " handing his over " fo r t r ia l as war criminal
arises, since he can not be tr ied i n India as he i s not a
cit izen o f India .

contd. . .3

/



cont inuation sheet - 3 bi jan gh o sh

Can a Judic ia l Inquiry b e inst i tuted b y the Gov t . Of India un d e r
the Commiss io ns o f ine0Wh4(4.407-00460:4 person who i s not a
ci t izen o f India ?

Ind ian laws are appl i cable t o cit izens o f Ind ia only an d not
them who are not ci t izens o f India.

Transfer Of rower

I t i s evident f rom the Br i t i sh o f f i c i a l docume nts o f Trans fer
o f Power , 1942 - 47 that he was dec lared a war criminal, only a
censored edit ion ( i n 12 vols. ) o f which has been publ i shed b y
Brit ishers i n 1971 (on wards) and Br i ta in alone i s i n possession
o f those documents though Ind ia was one o f the party t o
that trans fer .

Power was t ransfer red t o Ind ia un d e r a n Agreemen t, but India do es
not have co p y o f f u l l text o f tha t ins trument !

The ent i re text o f Transfer Of Power have not yet be en publ ished,
al though i t was in i t i a l ly agree d that the ful l text o f Transfer
Of Power will be publ ished i n 1999. ( Consti tut ional Law o f
India, Supplement , 3rd Edit ion by H.M .Seerva i pg.18 ) .

The ma in re a son for not yet publ ishing the entire text o f
Transfer o f Power i s Netaj i was declared a mar cr iminal with
the knowledge and consent o f Congress High Commands and there was
agreement between the Congress and / or Govt . o f India i n one
hand and the Bri tish Govt . on the other hand which was one o f
the condit ions o f Transferr ing Power t o Ind ians , that i f Netaj i
i s found on Indian so i l he will be arrested and handed over fo r
t r ia l as a war criminal .

Go vt o f Ind ia has no t yet taken any step t o procure an d publ ish
the ent ire text o f docume nts o f Transfer Of Power 1942-47 , though
we are celebrat ing 50 years o f Independence .

What we ca l l ' India wins In d e p e n d e n ce ' i s nothing but
transferr ing power f rom Brit ishers t o Ind ians.

,..g,-4. . . -b lv iA l ie lbeamce o f enti re documen ts o f Transfer Of Power 1942-47 ,
no fruitful effective and truthful inquiry could be conducted
w. r . t . the causes o f disappearance o f Netaj i and tracing his
whereabouts.-- -

1,

.No inquiry- wi l l b e needed i n th is regard i f the ent ire text o f
Transfer o f Power i s fa i t h fu l l y and t ru th fu l publ i shed .

contd...4



cont inuat ion shee t - 4 bi jan ghosh

Ear lier Inquiry Commi t tee and Co mmiss ion

An Inqui ry Commi t tee was inst i tuted i n 1956 ( commonly known a s
Shahnawaz Committee ) , though Co mmiss ion s o f Inqui ry Act, 1952
was avai lable t o the Govt. o f India, in ter al i a , t o enquire abou t
the fac ts and circumstances o f disappearance o f Netaji af ter 18th
August , 1945. The question , Netaj i being a war criminal , was
ve he mently raised b y so many persons before the Committee amongst
whom H.M.V.Thav e r was the most prominent and vocal, but the
commit te e al together evaded such quest ions.

An Inquiry Commission was inst ituted i n 1970 , ( commonly known
as Khosla Commission ) , dur ing pe nd en cy o f that Co mmiss io n ,
India ra t i f i ed the war cr iminal treaty (11.01.71) , which question
was raised before the Co mmiss ion b y Mr. Niharendu Dut ta Majumdar,
a close assoc iate o f Neta j i , but on ly ev as iv e answer was given.

Before the Par l iament , th is question was ra ised severa l t imes
but a s usual evasive answers only were given .

The report o f Khosla Commission was placed before the tab le
together with Memorandum o f Act ions taken thereon and the Govt .
accepted that report . Th is fact o f accept ing the report and
memorandum o f act ion ta k e n , were stated by the UoI on aff idavit

.before the Court i n the Wri t Pet i t ion fi led by the unde rsigne d ,
Blpmm_ Ghosh -vs- UoI & Ors. , chal leng ing the posthumous 'Bhara t
Ratna' awa rd ed up on Netaj i i n 1992 ( dec ided i n fav or o f wri t
pet i t ioner Aby the Supreme Court , reported i n AIR 1997 Supreme
Cour t 3019 . )

So, how a second Inqui ry Co mmiss io n could be inst i tu ted on the
same subject , part icular ly when the repor t and Memorandum o f
action taken , were accepted b y the Govt ?

Dissent ient Re por t

A dissent ient repor t was submit ted t o Netaj i Inqui ry Co mmit t e e
Repor t b y one o f the members o f the Co mmi t t e e who happened t o be
Netaj i 's elder brother, Suresh Chandra Bose a t page 11 o f the
report i t i s recorded " ALSO BECAUSE HE HAD BEEN DECLARED AN
INTERNATIONAL WAR CRIMINAL " .

The fact that Netaj i was dec lared an In ternational War Criminal
was known t o every concerned persons but Govt . Of India a l l along
t r ied t o mislead the Country and the other popula t ion o f the
W orld i n th is regard .

To te l l a l i e t o the Nation, no Inquiry Commission i s required .

contd. ..5



cont inuat ion shee t - 5 bi jan ghosh

Report o f I n i t i a l Field Inquir ies

Just af ter the sur render o f Japan, more than four i ndependent an d
separate teams were commiss ioned t o inqu i re and arrest Netaj i
f rom South East Asia. Al l these are mat ter o f records .
Fo u r o f them were und er W ave l l , Mountbat ten, MacAr ther , Ne h ru
respective ly. Final Report o f a l l such inquir ies were indef in i te .

Why so many teams o f inquir ies ?

Why they were sent t o arrest him, o r t o know His whereabouts ?

Why a defin ite in fo rmat ion about death o r disappearance o f Netaj i
was so importsiMrit JIG or U.S.A., who got victory ?

The only answer i s , war criminal.

I s Govt Of Ind ia wi l l ing o r i n a posi t ion t o publish the reports .
o f those Inquir ies ?

I f i t i s done , tha t wi l l serve the who le pu rpose o f i ns t i tu t ing
another Judic ia l Inqui ry .

classif ied Documents

About 9000 f i l es perta in ing t o Netaj i and INA were made ClassI-
f led by Br i t i sh Government and carrying that Br i t i sh legacy,
India Government maintained those f i l es a s Class if ied.

Only i n February , 1998 , about 987 f i l ed were down graded t o
Declassi f ied and now kept i n Nat ional Archiv es . Even the
manuscr i p t o f " History o f INA " , wri t ten b y Dr. Pratu l Chandra
Gupta , i s s t i l l a Class i f ied Do cume nt .

Why a l l such important f i l es , which are mines o f in fo rmat ion
about Netaj i and His ac t i v i t i es , were ma rke d as 'Top Secret '
and/or made Classified ?

Why rest o f the f i les have not yet been made Declassi f ied ?

Unless and until a l l such f i les and a l l other information
pertaining t o Netaji an d INA are made declassi fied and made
accessib le t o Publ i c , no such Judicia l Inquiry could be made.

" A mat ter o f Publ i c Importance " can not b e Secret and/or
Class i f ied in fo rmat ion .

contd...6
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Why not Inquiry about death o f Shyama Pra sad

When Govt o f Ind ia i s thinking t o have a fresh probe about a fact
o f 55 years back , when why not o f a fact which i s about 50 ye a rs
back , the myster ies death of Shyama Pra sa d Mook er je e

His death was not related t o Kashmir Issue but Netaj i

Neta ji wanted t o enter India via Chitral , Gi lgi t ( which f i les
are t i l l date Classif ied , some are lying a t National Archives ) .

Netaj i wanted t o discuss that mat ter and sought assistance o f
Shyama Pra sa d for an help from with in India , which was the cause
o f death o f Shyama Prasad.

One may call i t a wishfu l thinking, but there i s no doubt that
Govt. , for a def ini te reason only , did not appo in t any Commission
t o know the causes and facts & circ umsta nc e s leading t o
arrest  ,detent ion and death o f Shyama Pra sa d Mookher jee.

Causes QfPisapp4grance Q j Netai i

Thei r cannot be any causes for disappea ranc e o f an Ind ian leader
a t the conc lus ion o f W.W.- II and His subsequent non -reappearance,
( whom Gandhij i hai led as " Patriot o f Patr iots, the Pr ince o f
Patriots " and His count ry men regard Him as the main architect
o f freedom st rugg le ) other than the sole cause that he was
declared a war criminal by the United Nat ions and He i s a war
criminal st i l l now

To evade arrest and t r ia l as a war criminal , He disappeared under
the camouflage o f a death news and that i s the only re a son for
His non -reappearance.

There i s no mystery about his disappea ranc e but the on ly mystery ,
the way Govt . o f Ind ia i s suppressing the truth about Netaj i .

Public Purpose

Nat ion will not gain by knowing under what camouflage a war
criminal hides out or what mysterious stories were given out by
Him i n orde r t o go unde rground. Nat ion will be benefi ted wi th
befitt ing dignity i f a posit ive step i s taken t o remove His name
prospect ively , i f not retrospect ively, from the war criminal
l i s t prepared by the Uni ted Nat ions a t the end o f World War I I .

contd. ..7



cont inuatiomsheet - 7 _ bi jan ghosh

Incor rect Sta temen t

The Minister o f Home Affairs made a totally incorrec t statement
that Netaj i 's name was not inc luded i n the l i s t o f war cr iminals.
I t i s immater ia l whe th er a country declare Him a war cr im inal o r
not but i t i s mater ia l wh ethe r He was dec lared a war cr im inal by
Uni ted Nat ions o r India was un de r ag ree men t with any country t o
hand Him ov er i n the even he i s found i n Ind ian Soil for t r i a l as
a war cr iminal .

The Uni ted Nat ions do not furn ish any such informat ion t o any
indiv idual but only t o a count ry , since the countr ies are the
members o f the Uni ted Nat ions.

I f the Govt.of /nd ia has any doubt , they should request the
Uni ted Nat ions t o furn ish information about Netaji 's status as an
Internat ional War Crimina l .

Further , Govt o f India may write t o U.K. and U.S.A. t o give a
categorical answer whether there was any agreement with them and
the Indian Congress leaders and/or Govt . o f Ind ia w.r.t. arrest
and t r ia l o f Netaj i as a War Criminal .

White Paper

Before i ns t i tu t ing any fur ther Judicial Inquiry o r any other
Inquiry the Govt. o f Ind ia i s bound t o publ ish a W hite Pa pe r o n

(a )

(b )

the present sta tus o f Netaj i as an In ternat ional War
Criminal , a s declared af ter the W orld War I I , qua
Uni ted Nations ' docume nts ;

the exis tence o r absen ce o f any ag ree men t w. r . t .
arrest and handing ov er o f Netaji , i f he i s found i n
In0401,4411 for his t r ia l as a war criminal .

I n the se premises, Govt . o f India cannot inst itute a fresh
. Inquiry, as proposed by Ministry o f Home Affairs on

Should you the fa i l t o comply with this Lega l Not ice , I shal l
move before the Cour t o f Law wi thout an y fur ther not ice .

Thank you.
Yo u rs t ru l y ,

( bijan ghosh )

. : The Princ ipal Secre tary t o the Prime Minister
Govt .of India, Sou th Block, New Delhi .
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PRIME MINISTER'S OFFICE

Newpdwilooll

Subject : Fresh Judicial Inquiry into Netaji
Subhas Chandra Bose's disappearance/
death.

Enclosed please find a copy of letter
dated27-3-1999 from Sh. Bijan Ghosh, Advocate on
the subject mentioned above for action as
appropriate.

4 f , !.

Home Secretary, MHA.

hmi Vermd
Director

PMO u.o. NO. 915/11/C/9/99-Pol dated -7-4-1999



SECRET/MOST IMMEDIATE
OUT TODAY

SANGITA GAIROLA
JOINT SECRETARY(IS-I)
Tel: 301 5736

qar44 410

figwr Rfcf4

JOINT SECRETARY

k

GOVERNMENT OF INDIA

4247(4
MINISTRY OF HOME AFFAIRS

/A03

D. O .  No .  V1 / 1 1 0 3 4 / 1 8 / 9 8 - D . I I I Ma r c h 1 2 , 19 99

De a r

As,you may be aware, the Calcutta High Coult in its judgement
date d  30 th Ap ri l , 199 8  on a  Wri t  Pe t it ion  N o .2 81 of  19 9 8  f i le d  b y o ne

Shr i Rudr a Jyot i Bha t ta cha r jee and Ano t he r Vs. Union of I nd ia &

Ot he r s  in t he  fo rm  of  a  pu b lic  in te r es t  l i t iga t io n has  d i r ec te d  t ha t  the

Cent r a l Government sh a l l lau nch a vigor ous enq u ir y in t o the

di s a p p ea r a nce o f Ne t a j i Subhas Chand r a Bose . A copy o f t he

judge ment  is  e nc lo sed .

The  Go ver nme nt  p ro poses  to  exa mine  a ll  asp ec t s  r e la t ing t o  t he
nature and mechanism nf  t he new Towards this end the- - - - - - - -- -- -- -- -- -
Union Ho me Minis te r ha s co nve ne d a meet ing o n 24th of March,
1999 a t 12.00 P.M. in his Chamber i n North Block, Ministry of

7 Home Affairs, New Delhi, to  e l i c i t  t he cons ider ed views of eminent
. v op in ion  ma ker s  l ike  you .

I  sha l l,  the r efo re ,  b e  g r a te fu l ,  i f  yo u  k ind ly m ake  it  co nve n ie n t

k t o  a t t end  t he  mee t ing .

ac
n

.cY tos.Pm."fil")
Dy

Da t i - - /2 - a 4 4 3
Shr i  Br aj esh  Mishr a ,
Princinal Secretary to PM_- - - - - - - r - - - - - - - --

"  ' II Pr im e Minis t e r 's  O ff ic e ,

- Sou th Blo ck,

Office of T. El. M e w De lh i .

No.  / 1 . 2 . . . . . . . . .

Da te .7. 2 1.1242

You rs  s ince re ly,

(Sangita Gafrola)
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Judgement on April 30, 1998.

c

present

T̀P

in the High court at ce.lcutta

Constitutional writ jurisdiction

Original side

The Honoble Mr.prabhaa ghanker Mishra, Chief Justice

g i l - t t l E t t e C2

y- 261/ '/82 6 1/ 7 9

( 7

and

The Honoble Justice B .  B i l a t t a ch a rya

Rudra ayoti Shattacharjee & -nr. '

versus

Union of India, & Ors.

(public Interest litigation matter)
;

prabha Shenker Mishra, C.J .s

It is difficult for us to pick up the threads to have any.

well-kntt statement of fact from the contents of the instast

petition yet, after our several attempts and after hearing the

petitioner in person and the learned advocate representiny the

responclants tio.1 to 4, we have been able to gather some b.ts

from here and some bits from there to have sane camprehenlion

of the narration in. the petition.

The Asiatic society, c<ilcutta is impleaded as one of the

respondents. we do not, however, find any reason why any ero-

gative order and/or direction be issued arilmade against tha

Society. since, in cur view, the Society is not a necessxY

party, we are not persuaded to issue any notice to it, name

of the 5th respondent is accordihgly deleted and expurged.
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Alleged mys te r ious disa p pe ara nc e o f Netaj i su b ha s chandr a Bose ,

z t r 2c or d i n g t o the pe t i t i o n e r requires direc t ion in t e r a l i a s t o the
; .

responden ts herein (1 ) t o c las s i fy and disclose a l l do c u m e nt s r e la t ing

t o Netaj i . . , ubh a s chandr a Bos e inc lud ing the In d ia n Nat iona l

(2 ) t o moke a categor ical sta te r n t whet her n a m e of Net aj i wa s and

s t i l l i s i n the l i s t of wa r cr iminals dr awn U p a f t e r the seCOnd wo rld

War and issue a press communique t o the sa id ef f ec t ; (3 ) no t t o al lo w
:

any agency o r publ i sher  'o r an y pe rso n t o pub lish the s to ry of the dea t h

of Netaj i ub has chandr a Bose i n the alleged  plane crash on 18 .8 .19 45 ;

(4 ) t o disclose th e stand of the Go ver nme nt Of Ind ia rega rd ing Neta j i
t

subhas ch an d ra Bos e i f h e i s found on In d ia n so i l - "wh e t h e r Go ve r nm e nt

of 1.1 t i a will welcome him o r hand over him t o the a l l i e d forces fo r

1,1 a s wa r cr imina l and  make a press communique t o t h a t ef f ec t "
.

a l (5 ) t o pr o duce an d o r t r ansmi t a l l the reco rds , f i l e s an d do c u me nt s
' I

.1, 2ntioned i n Anne xu r e 'Vito the pe t i t i o n ab ou t disappearance of
. .1 I ' t!

Nft i j i sub has ch and ra Bo s e since Au gu s t 1 8 , 1 9 4 5 an d su b se q ue n t t he r e t o .
I

pe t i t io ne r has s t a t ed an d i n doing s o h e has onl y'  ech oed , .

a n  I idoined a mult itude of Indians t ha t : fo r h is ga l l an t de ed s fo r

I n t of Ind ia , Neta j i i s recogni sed a s one o f the gre a t e s t

i .1. leaders of interna t ional impo rta nce tha t h i s myster ious

pe ara nc e on an d fr o m Au gu s t 1 9 4 5 i s ' s t i l l wr eak ing and '

t n g the minds of the ci t izens of In d ia an d that the s to ry

' .) 1 1 C e f lo at ed tha t h e die d i n the alleged plane crash. _

0 ' h ix Ugus t , 19%5 a t Tel Hoku i n Japan i s not accepted by '

:T o d ia ns .

, 1 4,
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3 .

one Brit ish Inta l ig ence Officer allegedly in fo rmed one

Amr ik s i ng h Gil l , who was awai t ing exe c ut io n of death se nte nce ,

on 39 t h August , 19 45 that Ne taj i .  d ie d i n a n airc ra sh on 18 th

Aug us t ; 19 4 5 . Gill publ ished the sa id . info rm a t i o n i n a ma ga zi ne

of Netaj i ce ntre publication a t K u. a l a l ar npur . The sa me va s re-

pr inted in  Jayshree , a Bengal i . mag azi ne , . i n i t s Azad Hind oo l de n

jubilee numbe r i n Octo ber ,  19 9 3 . .Delhi Ra d i o ,  o n 2ist Au g u s t ,

1945 made the anno unc e me nt tha t ,  Ne ta j i die d i n a n airc ra sh on

la t h ugust , 19 45 (R e f . . ,  " A Sp r ing ing Tiger" b y Hu e Toy , a

Military Inte l l igence Off icer of British Ar my ) . Ce ui t e .  a fe w

publ icat ions and inf orm at ion t o the ab ove ef fec t  fo l lowed and

when the controversy th ickened and  myst e ry . de ep end, the  G over n-

me nt of Ind ia constitu ted Neta ji i n the year

19 56 with Sri Shahnwaz  :K han a s the president and sr i suresh

cha nd ra Bo s e and Sri S.N .Moit ra e s Me nbe rs . .  Thi s wa s fo llowed

b y appointment of a.  commission of 4:4nquiry in , the ye a r 1 9 7 0 .

Netaj i Enquir y commit tee a s we ll a s the canm is s ion o f e r t qui r y

sub m it ted their re p o rt s . _  O n 28 th August , 1 9 7 8 , how eve r , the

then pr im e i i in ister of . Ind ia maue,a sta te m e nt a t the f loor of

the Lok gabha that , "Shah Nawaz canmi t t ee and ,K hos l a tcanmission

hold the re port of Neta j i oub has Cha nd r a BO s e ' s dea th fo l lowing

a plane cr ash a s true. since the n re asonable do ubt s ha v e be en

cast on the co rre ctne ss of the two report s and vario us pport an

contradic t ions i n the te s t im ony of the witnesses huve be e n

not iced. Sane fur ther co nt enpor ar y of f i c i a l re co rds haveal so

b ,,ca ne avai lab le . In the l ight of those do ubt s and co ntra di c-

tions and those re c o rds , Go ve r nme nt f ind i t di f f icul t t o ac c ep t

that the earl ier co nclus io ns are deci sive ." Acc ord ing t o the

pet it ioner, the above sta tem e nt of the then pr ime Mini st er Of

India was a virtual and simultanecus s.burial of the Ne t aj i  Enqui r y

Com mi tt ee and Enq uiry commission reports. Ho we ve r , on 1,1t1
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Apri l ,  1 9 7 9 the then Minis te r of state for Ho n e Affairs ma de a

st a t ement on the Lok sa bha '  . i n  r ep l y t o a ques t ion tha t was ra isec t

on th reque st by  Ge ne ra l Fuj i wa r a o f Japan for bring ing the

a l l ,:eed ashe s of Netaji fr o m Re nko j i Te mp le to . Indi a , . "I n the

light . of reasonab le do ubts cast o n the correctness of the co n-

clusions re a che d i n two enq uiry report s , on the death of Netaji

ub h a s ch a n d r a B ose , the Go v e r n m e n t f inds i t d i f f i c ul t t o ac c e pt

tha t the earl ier conc lus ions are decis ive . I t wil l , the re fo re ,

no t  be poss ible t o ta k e any ac tion a t the present o n the sugg es-

t i on of Ge n. Fuj i wa ra t o bring the ashes." Acc or di ng t o the

pet i t ioner waxing and wa n i n g att i tude and be ha v  io ur o f the

Gover r une nt of Ind ia and othe r responsible pe rsons ha ve alm os t

the des ign of precip itat ing and  perpet uat ing the my th

; the death of Netaji sub has Chan dr a Bo se i n the alleged  plane

a s rea l i ty without there bei ng a ny ser ious ef fort t o

'  e3 1 --ib l i sh b y ha r d and genu ine

1he pet i t ion with the facts a s ab o v e , ho w e v e r , i s

l i t t e r e d with the s t a t em ent '  t ha t the the n Go v e r nme nt o f India

( I ?  r i t i s h) after the second wo r l d war declared Netaj i a war

i .minal and fol lowing the inde p ende nce , and alm o s t s imulta ne o us ly

t . ) India ' s taking a seat /place i n the Uni ted N a t i O n g

r g a t i l s a t i O n ra t i f i ed and agreed tha t war cr iminal s o f fr iendly

entries would b e delivered  by the country ho ld ing the m;

l i e s agreeing that Indi a would del iver a l l war cr imina l s o f the

wo rld wa r t o the Go ve r nment of Gre at Bri ta in, and since

,.1;_ha 3 ch a n d r a Bo se was de cla re d a war crimina l b y the Great

P r i t a in and India ra t i f i ed and agreed t o d o so , i t s t i l l holds

subhas Lhan dr a Bo se e s war criminal . The peti t ioner , i n short ,

In this be ha l f has be en ag i ta t ing and ask ing -  . Do e s Go v e r nme nt

of i n d i c t s t i l l hold 6ub ha5 Cha ndr a Bo s e cis c i war criminal and

t h u s do e s i t be ho ve the Go verment t o treat subhas shabbily

, above , who whi le al ive a s we ll a g i n death i s the em b od i me n t

th e idea l s and ima ge s of a true Indi an for a l l fe l low Indians .



5 .

we have summar is ed ab ove the mater ia l f ac t s AQ upon

the pe t i t i cc e r ha s scught .for th e r e l i e f s a s ind ica t ed abo ve

and omit ted to  men tion par t icu l a r s of .in fo rma t ion i n any d e t a i l

with . respect t o eit her s ta t ements  .or works ab c u .t t he de a th of

Neta j i a s al leged  and the myster ious disappearance, o r on th e

averment of Ind ia even unwit t ingly .a s al leged, s t i l l hold ing

that Netaj i i s a wa r cr iminal. , Narra t ion of the fac t s , howeve r,

shal l re ma in i n c onc lus ive i f we d o not r e f e r t o a recent case

(W. P .N 0 . 18 0 5 of 199 7) which has be en disposed of b y a Be nc h of

th i s court on 7t h Apr il , 19 9 8 .  , T he sa id  pe t i t io n was f i l e d a s

vox popul i when ne wspape rs like t he  Bar t aman i n i t s . publicat ion

of 23r d Augus t , 19 9 7 and the  iZ nand : t ba za r i n i t s publ icat ion of

27 th Au gu st , 19 9 / published/repor ted t h a t the th e n De fe nc e

Minis ter had s ta ted tha t h e would  bring the ashes of s r i

Sub has Chandr a Bo se fr a i l genkoj i Temple of Japan ? After r e f e -

rr ing t o the ju d ge m ent of the sup re me cour t , i n Union of Ind ia

Ver sus Bi jo n Ghosh ( 1 9 9 8 W. B. L.R. ( S0 pa ge 9.7 and the

i o n s afo re me nt io ne d, th i s .cour t i n i t s judgement , i n the sa id

case has s t a t ed a s fo l lows

"When the  Government of In d ia in tended t o hc b o u r him b y

confe rr ing the Bharat Rat na Award  and use d i n press

ccnyounique the expre ss ion 'posthumous ly', ,a p e t i t i o n

under l t r t i c l e 226 of th e const i tut ion o f Ind ia wa s moved

and against a n in te rlocutory orde r the re in a spec ia l

Leave  pe t i t ion was prefer red  before the ->upreme cour t

******** we have n o manner of dou bt that a responsible

Go ve r nm e nt of the people of India ,  wi l l d o no thin g whic h

would una er t nlne th e s ta t ure and image of Netaj i Subhas

Cha ndr a Bo se . Excep t i n su c h proceed ings i n vi h i ch any,

lega l presumption i s available , for  purposes a s the

accep tance o f ashes as  t h a t of Neta j i .subhas chancre Bo se ,
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i t i s not poss ible t o accept tha t h e died on ' 18.8 .1 945

o r a t any t ime the rea f t e r  uh les s thereis conclus ive

evidence . tAny ashes of a . dead person i n the absence of

sudi evidencecannot b e accep ted a s - that of Net aj i  by the

pe o p le of Ind ia . I t wc u ld b e d i f f i c u l t t o accept tha t the

Defe nce minis ter of t i l e count ry h c i s made a s t a t emen t o f

su ch co n seq u e nc e s wi thOut ver i f i ca t io n ofLthe f ac t s , yet

re sp on sibLe ne wspape rs l ike . Bart aman p Ana nda Ba z a r have

s o repor ted and the pe t i t io ne r has moved - th i s cour t a s

h e is , a s s ta ted , ala rme d tha t t h t . overnment of Ind ia

has intended t o accep t ' t he fa c tu m of the death of Su b has

Cha ndr a Bos e i n the shape of ashes whic h are al legedly

stacked and kept a t Renkoji T emp le,  \ J a p a n: , Bef o r e '  c lo s ing

t h e pro ce eding s , ho w e ve r , i n v i e w of ' the a s s u r a n c e s , that

no t h i n g -if th e so r t i s l i ke ly t o b e do ne b y the Government

of India , we are inc l ined t o order  ' that befo reaccept ing

the ash e s $.4hic.h are alleged ly kep t at  ' th e k(enkoji Temp le ,
. . _

Japan a s that of Netaj i subhas ch an d ra Bose , the Goverment -

o f India sha l l ob ta in ob tains f u l l pa r t i cu l a r s and evidence and
. . .

sa t i s fy it s el f a b i t the genuineness of the cla im tha t the

ashes ke pt a t the Renkoj i wi nki l e of Japan JD are that of

Netaj i bhas chandr a Bo se an d take the people of In d ia
i n co nf  id e nc e " .

T hu s , on the quest ions o f death of _Neta j i , .  tha t h e died

i n the plane crash, tha t h is ashes arekept a t Renko j i Temple

of Japan , tha t Government of Ind ia i s almo s t accept ing that

Ne taj  i na s De_10 died and that hi s ashes are being brought t o Ind ia ,

i n cur view , are fu l l y an swe re M b y the juogemen tin W. P. N o. 1 80 5

of 19)7 dated 7th Apr il , 1998 .that needs, ho we ver , to  be

c l a r i f i e d fo r a l l concerned(to be a r i n mind th a t  Go ve rn me n t

of In d ia did r ea l i s e that f u l l f ac t s and evid e n c e wer e required
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t o b e ga thered fr om every person an d p lac e and i t appoin ted

L i rs t th e Enqui ry ca m. i t t e e and nex t En q ui ry cc u tmi ss i on . Aft e r

the repCrts o f the commit tee and the ccmmission wer e submit t ed ,

th e the n pri me mi n i s t e r ma de c a t e go r i c a l s t a t emen t i n the Lok
7 . 4

Jab h a tha t s ince the re p :a r ts , rea sonab le do ubt s havebeen oa s t

o n t h e i r co r re c tn es s . va r io us import an t c o n t r a d i c t i o n s a r e

no t i ced i n the tes t imony o f the wi tnesse s and f u r t h e r contem-

porary o f f i c i a l documentary re p a r  t s have beco m e a v a i l a b le , "i n

the Light o f th o se do ub ts and co n t r a d ic t io n s and t ho se records .

Go ver nme nt f  i n c t i t d i f f i c u l t t o ac ce p t tha t ,  t he e a r l i e r conc lu-

s io ns a r e d e c i s i v e . " )

(  O ff i c i a l s t and o f th e Go ve r nm e nt a s expre ssed i n t he Lok

; . ) a b h a o n 28 - 8 -1 9 7 8 i s r e i t e r a t e d On 11- 4- 19 79 b y t he then Mi ni s t e r

f o r t a t e of Ho me .Two d e v i a t i o n s / a b e r r a t i o n s , ho w e ve r ,

oc c ure d f i r s t v. h e n Go ver nme nt o f Ind ia in t ended t o ho no ur S r i

ou bh as chand ra Bose b y confe r r ing 'B ha ra t Ra tna ' Awa r d and used

i n th e p r e s s ccmmuniq ue t he expre ss ion pos thu mou sly ; a n d second ly

recount b y Defence Minis t e r o f th e country made a s t a t emen t t h a t

Government of In dia in tended t o ac ce p t t h e fa c tu m ofaea th o f

Su b h as Cha ndr a Bose an d br ing the ashes whic h a r e , s t ac ked and

ke p t d t l i lenko ji Temp le i n Ja p a n )

i r i t i s h q u i t In dia and th e count ry go t i t s in de pe nd en t

but wi th Dom i n i on s t a t u s i n the B r i t i s h Em p ir e o n 15th o f r i u gus t ,

1947 . T h e pecple o f Ind ia , ho w e ve r , re so lved t o c o n s t i t u t e i t

i n t o a Re pu bl ic an d t h e i r c o n s t i t u e n t Asse m b ly on,26th day o f

Nove mbor 1 9 4 9 ada pte d , enacted and gave t o t he peop le t h e c o n s t i -

tu t io n of In dia , t o b e e f f e c t i ve o n and fr om 26 t h.  o f Janua ry 195 0.

o n 15 t h of :,ugt . . 3 t 1 9 4 7 , India , in d ee d , achieved In de pe nd en ce and

i n h e r i t e d th e E r i t i s h sove reignty a s well a s B r i t i s h l e ga c y.

[3-len t h e peo ple , ho w e ve r , adcpted the c o n s t i t u t i o n and es t ab -

l i s h e d th e Re p ub l ic , In dia unsackled i t s e l f fr om the yoke o f
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past t o start (Afr e sh with the go a l of

and po l i t ica l , Liberty of tho ught , expression bel ie f , fa ith an,.

wor shi p, Equa l i ty of status and o f opport un it y and t o pranot e

among them a l l Fraternity assuring the digni ty o f the ind ivi -

dual and the unity and in tegri ty o f the  Na t io n and guarant eed

Equa li ty of l a w and equa l i ty be fore  , la w t o a l l persons and f ree-
.

da ns o f spe ech and expressio n, as sem bly pe ac ea bly and wi tho ut

ar ms , o f associat ion or union and , o f mo v e m en t f reely thr o ugho ut

the territory of Ind ia a nd t o reside and se t t l e a t any part of

the terr i tory of India . Article 13 of the const i tu t ion

de c la re d la ws inconsistent with o r in .  derrog at ion_  o f the Fund a-

me nt a l Rights i n pa rt  - I I I of the consti tut ion void and inh ib ited

the sta te fr om mak i ng any la w whic h took a wa y or abridg ed the

rights conferred b y part II I .

The sta tus Netaji subhas enjo ys i n the  , Indian Re publi c ,

i s that of a pe rso n who i s a Bha.rat Ra t na . He enjoy s a gre ate r

sta tus i n the hear ts and mind s Of the  peeple of , Indi a than a mere

t i t l e wh i c h the  Government bound b y the rules of procedure in-

tended t o confer up on hi m. The expre ss io n 'p os t hum ously i n

the c ommuni que of the Govermen t of Ind i a whe n Bha r a t Ra t n a

wa s t o b e co nferre d indeed was a sa d and irrespons ible act a t

some executive level of the Go ve r nm e nt which ca use d wid e  - sp r e a d

re se ntm e nt and a s noticed b y the Su p re m e court i n union of Ind ia

V . Bi jo n Gnosh( supra) , .Hin deference t o the f ee l ings s o elo-

quently expres e d i n t h i s pro ce edings and which ha ve n o doubt

conv eyed t o the uni o n of Ind i a , the awa rd was i n fact not

conferred and the prpposal was dr o ppe d. " Another aberrat ive .

act c.used th e f i l i ng of W . P . N 0 . 1 8 0 5 Of 1997 and th i s court

he s or de r ed , "b e f  or e clos ing the proceed ings , howe ver , inView

of the assurance tha t no t hi ng of the sort i s l i kel y t o b e don e

b y the Go v er nme nt of Indi a we are inc l ined, to orde r tha t  be fore
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accep t ing the ash e s which are a l l eg ed ly ke p t a t the Re nkoj i

' t emp le u t Japan a s t h a t of Netaji sub has ch a n d r a Dos e , the Gove rn-

me nt of Ind ia s h a l l ob ta in f u l l pa r t i cul ar s and ev idence an d

s a t i s f y i t s e l f about the ge nui ne ne ss o f the claim,  t hat the aShe s

kept a t Re n ko j i temple o f Jap an are t h a t o f N e t a j i subbas oh an d ra

Bose and take the people o f In dia .i n conf idence . , '

The two ab e r r a t i o n s a r e sc: A l t s i de the Lok ,  S ab ha ,  Tr ue , one

which ca r r i e d the expre ss 'po s t humo us l y ' -w a s a oomuu nique o f

t he Go ve r nm ent o f Ind ia which i s de fe rence to ,  t he popu lar f e e l i n g

wa s withd rawn bu t  - t he other , t h a t i s t o say, the s t a t emen t o f t h e

_e te ne e min i s t e r i n r e sp ec t o f t he ash es o f N e t a j i wa s n e i t h e r

a s t a t emen t i n any o f the Hcuses o f . pa r l i ame n t nor i n any

Ca nnuniq ue of t he Go ve r nm e nt o f In d i a . Th at wa s o u t and ou t

a s t a temen t most un wi t t in gly ma d e b y th e Lefe nce Mi ni s t e r o f

tne Co unt r y. The O f f i c i a l s t and o f t he Gove rmen t cf

t hus , i s tha t notwiths tanding the re p o r t s o f t he inqi f r y commi t t ee

an d t he caumissi on o f t :nqui ry afo re me n t ion e d , t h e r e a r e do ubt s

t o t h e de at h of N e t a j i i n t h e man ner a s , r e p o r t s i n d i c a t e d and

tha t the re wa s /i s a ne ed t o have f u r t h e r pro be and enquiry t o

conc lus ive ly e s t a b l i s h t h a t Ne t a j i has died, th a t h e d ied i n

the p lane crash, a s a l le ged , and t h a t h i s ashes a r e lyi n g i n

so m e t emple i n Japan . hi th such s p e c i f i c s t and wh en the Go vern -

me nt has informed t he pa r l i amen t mo r e  , t h a n once a s abo ve and

n o fu r t h e r en qu iry o r prcbe has ye t be en he ld , i t i s be yo n d

imiagina t ion that Gove rmen t o f Ind ia without f u r t h e r o r f r e s h

en q ui ry and /or probe would accep t the fa c tu m o f de ath o f N e t a j i

: 3 u b h a s an d/or o f the a l l e ge d ai r  -crash de at h and /o r . t he ashes

being k, 2 p t a t a t emple i n Japan .

Le arne d co u nse l i u r the responden ts ha s c a t e g o r i c a l l y

a s su red th e court t h a t t h e Go ver nme nt o f Ind ia has be en main-

ta ined and i s mainta ining even no w t h a t a f u r t h e r / f r e s h enq u i r y/

p rcbe i s r equ i r ed and the informa tion t h a t N e t a j i d i ed i n the

1 0
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plane crash on Au gus t 18 , 19 4 5 i s f u l l of loopholes , conta-

dict ions and therefore inconclusive .

I t i s d i f f i c u l t t o perceive wh y the pe t i t i o n e r has been

harping on Net aj i be  i n g a wa r cr imina l f o r the Indian Rep ubl ic

and i t s pe o p le a s dec la red by the Brit ish Go ve r nm e nt i n year

19 4 5 o r i n year 19 46 . T r u e pe o ple of Ind ia fought alo ng wi t h

' t h e Br it ish against japan, Ger man and I t a l y bu t they cont inued

t h e i r wa y of Indepe ndence against them u n t i l they qi  i t Ind ia

on 15 t h of Au aus t i9 4 7 . For Brit ish, one . who s tood aga ins t

t he i r oppre ss ive ac t s wa s a  -c r imina l . For Indians , h e wa s a

fre ed om f i g h t e r . For Brit ish, who supported t h e i r wa s e f f o r t s

f r iend s and a l l i e s . For In d ia a l l wh o stood aga inst aggre s s ion

and subjugat ion we re f r ie nd s .

Netaj i 6u-Dhas ch an d ra Bo se had launched  his own wa r fo r

Ind epe nde nce of Ind ia , fo rme d Indian National Ar m y (I.N.A.)

marched ahe ad t o f r ee the people of India f ront sub juga t ion and

reached Ind ian t e r r i t o r y of the An da m a n Man i p u r .

His wa s a n a rmy of In d ia n s , fo r the Ind ians and f o r th e Inde-

pe n d e n c e of Ind ia . su c h a hero ho w e ve r wh en India achieved i t s

in de pe n de nc e wa s myster iously miss ing. I t ( Ind ia )  .ha s been

wai t ing t o we l can e i t s He ro . H e has , ho we ve r , not be en found

ye t .

pe op le i n In d ia are no t go in g, i t i s clear from the

afo remmtioned even ts , t o accept that the ir hero who l ed the

f i r s t Nat ional Army i s de ad unless they are co n vin c e d a f t e r

seeing conc lus ive evid en c e i n th is regard . wh o th e n wil l

c a l l Netaj i a wa r cr imina l 7 An y Indian public except a t r a i t o r ,

a person wh o do e s no t have the de fen c e and love fo r the country

and i t s heros alone ca n d o so . we d o not have any hesi t a t io n

. . . . 1 1 ,
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i n co ncl udi ng tha t the st a t ement s i n documents which are ly ing

arcnives whi c h are t o the e f f e c t tha t Neta j i i s a w a r crimina l

and a l l persons wh o ha v e be en say in g such a thi ng are r e l i e s o f

the B ri t i sh Ra j . Th e pet i t ioner sha l l b e well adv ised t o die-

abuse him se l f o f even rernofest i fa intest idea tha t the pe o ple
,

o f Ind ia , a n d the Go v e r nme nt o f Indi a s inc e . i t i s th e Go vern -

ment o f the pe o ple o f Ind i a , ca n eve r i n k k e a ms would th ink o f

Neta ji a s a wa r crimina l o r a t r a i t o r . A s we understand sa ne

and understanding pe o ple i n Cro a t Britain too ta ke hi m a s one

o f the abl e s t sons o f Indi a a n d on e o f the mo st loved b y the

people o f India. We see thus n o reawon k wh y any Rul e b e i s sued

t o de  -c la s s i fy and disc lose a l l do c ume nt s re la t ing t o Neta j i

. . i u b h e s lar le i ra B o s e inc lud ing 3hdian Nat ional Ar m y u n t i l l su ch

inqui ry a s i s de rive d i s he ld. De -c la ss if i ca t ion and disc losure

o f the contents o f sens i t ive do c ume nt s ca nnot b e ins i s t ed upon

unle s s on e i s s a t i s f i e d that suc h disc losure would not  be

against the i n of the sovereignty and int e g r i t y of India ,

the oecuri ty o f the s ta te s , f r i e nd ly re l a t i ons with fore ign

6ta t e s , public ord er , decency o r mo ra l i ty o r i n r e l a t i o n t o

con tempt of c urt o r def amat i on o r would not cause inc i t e me nt

t o a n of f ence(see Art ic l e 19 o f the cons t i tut ion) and i f ma d e

wo uld no t h a r m the publ i c i nt e r e s t . I n the ins ta nt ca se we have

reasons t o be l i eve , any suc h disc losure would not he ld the ca use

o f th e publ ic a t a l l .

We see absolute ly n o re ason f o r any st a tement f r c r n the

re spo nde nts whe ther Netaj i 5ubhas Chandra Bose i s s t i l l i n th e

l i s t of w ar criminals dr a w n af t er the se c ond wo rl d war. A s

we heve ind icu t ed ab o v e , n o one m uc h l e s s pe o ple o f Indi a , would

a l l o w a ny person t o treet Neta j i a s is wa r 'c r i min a l . Fo r , Indians

Netaji i s one of the great pa t r i o t s .

1 2
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I t i s d i f f i c u l t s imilar ly t o imagi ne hciw an y In d ia n nt

would th in k that u e t a j i wo u ld no t  be welcome on the In d ia n so i l

wh en Indians hold him amongst the be s t a few sa ns of Ind ia . t i e

pe t i t i o ne r , a s we ha ve observed ea r l i e r , has be en i l l - ad v i se d

t o se ek any disclosure fran the Government of Ind ia o r su ch

info rmat ion whether Go ver nme nt of India would we lc an e him o r

hand him over t o the 4 1 1 . 1 . e d fo r t r i a l a s wa r cr imina l.

su ch misc o n ce ive d ideas , i n stead of he lp ing the ca u se , a s we

have ob se rve d ab o ve , wou ld cause dissens ions and re sen tment s and

unnecessary bicker ings . we are inc l ined however t o take not ice

of one aspect of th e matter s Th e re ha s be en n o po s i t ive at tempt

i t se4 ns a f t e r the s t a t emen t b y the prime minis t er i n th e year

1 9 7 8 and b y the minis te r of t a t e fo r Hone i t f f a i r s i n 19 7 9 t ha t

the find ings i n the repor t s of Netaj i Enq ui ry co mmit t e e and

Co nm ia s io n of I . . n q u i r y were not conc lus ive and decis ive fo r an y

fu r t he r o r fresh enquiry an d  n o se r icus e f f c r t i n t h i s be h a l f

has been made. I t seems lapses have oc cu re d fr o m t ime t o and

public a t large i s d i s s a t i s f i ed . I t i s , therefore, necessary

that respondents are to ld that t h e i r s i l e n c e m a y not b e appre -
"

. 1

c ia t ed i n the matter and they fo r obvious rea sons , a s indica ted

ab ove , sho uld proceed i n san e e f f ec t ive manner t o enquire in t o

the ci rcumstances of the dea t h, whe th er Net aj i has died and .1f

h e i s ca l i v e where i s he, wit h die despatch. var ious publicat ions

sane sa ying n e t a j i has di e d , sane sa yin g - N O , h e has not , sa n e

accep t ing th e plane crash sto ry, sane no t accep t ing i t , sane

sugges t ing that the ashes i n the te m ple i n japan are t h a t Of

Netaj i and others not accep t ing, sc me be l ie vin g , an d ser iously,

that tic., t a j i i s s t i l l a l ive and i s avai lable i n sane par t Of the

wo r l d cau se confus ion and scm et irnes i r r i t a t i o n and anger i n

publ ic , n o publica t ion which wou ld a f f e c t th e f r ie nd ly re l a t i o ns

wi th foreign s t a t e s , public ord e r , the sove re ign ty an d in t eg r i t y

o l India , ca use defamation or inc i t emen t t o a n offence should  be

1 3



13 . .

p. . . r mi t t e d . we have reasons t o think tha t su ch ir re sponsible

p U b l Ica  t ions d o somet imes order and ca use

inc i te m e nt t o v io le nc e .

B a ne publi cat ions i n respect o f whic h ment i on i s M a d e

b y the pe t i t i oner s wh i c h are per s e defamatory t o th e Nationa l

He r o Su b h a s dia nd r a B ose . O n e o f the most cher i s hed,r ights o f

the Ind ians i s the fre edan o f spe ec h and expression, ye t i t i s

import ant that t h i s r i g ht i s not  '  exerc i sed , t o disturb publ i c

or d e r o r cause inc i t eme nt t o of f ence o r de fa m a t i o n. we ha ve

no t , howe ver seen su ch publ i ca t i o ns .  a s  Ia .  who l e except such

exce rpts wh i c h are quoted b y the pe t i t i o ne r for forming any

conc lus ive op i ni o n tha t bo o ks alre a dy published ne e d t o b e

prescribed. ' Y e t we a r e s a t i s f i e d that there i s a need t o give

a fre sh look t o such publ ica t ions and  - pr esc r i be such bo o k s o r

such po rt io n o f the bo o ks . whi c h we nt one w ay o r the ot he r o n

the subjec t of the death o f Ne t a j  I subha s c hand .r a B O s s p r e -

i n en  d en t ac t i v  i t i e s i n respect o f , wh i c hl the Go v e r nme nt of

Ind ia i s yet t o canple te e_ nq ui r y. Al l f r e s h ' o r ne w publ i ca t ions ,

i n ou r vi e w, sha l l a l s o ne ed a s imi lar scrutiny and a l l such

sc ru t i ny sha l l b e m ade keep ing , i n vi ew Art ic l e 19(1 ) (a ) re ad

with Art ic l e _19(2) o f the C C i l s t i t U t i O n o f Indi a an d the obse rva -

t ions m a de - a b e

Fo r the rea sons a t  o r ne n t ic n e d , w e are inc l i ne d t o direc t

a s fo l lows 1 -

( Re spa ident s sh  a l  1 )  la u n ch a v ig or cs s en q u  i r  y k i n

ac c o rla nc e with law b y appoin t ing , i f ne ce ssary,

a c #mie si on o f fl q u i r y a s a .spe cia l case f o r the

pur po se o f . j iv ing a n en d t o the cont roversy

( a ) , t i e t a j i subha s C b a n d ra B ose i s de ad

o r a l i ve ;

(b ) i f h e i s d e a c t whe ther h e died i n the pla ne

cr ash, a s a l l e ge d /
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(c ) whether the ashes i n th e Japanese t emple are

ashes of Neta j i

(d ) whe th er h e has died i n any other ma nne r a t an y

other place an d , i f so , wh en and h ow y

(e ) i f h e i s a l ive , i n respect of h i s whereabouts .

(2 ) : h e responden ts shal l ) f  o l low, fo r the sa id  purpose

the direct ions of t h i s cour t given i n w. p . 1 o.18 05

of 19 9 7 namely, t o take the .pecp le of Ind ia i n

confidence 7

(3 ) (Re sp on de nt s sha l l a t apprcpr ia te leve l) examine/

scru t in ise a l l publicat ions per ta ining t o the mat te r

a s ab o ve and prescribe, i f necessary, a l l such

publica t ions which appear t o touch the ques t ion

of death or oth e rwise of Net a i i i f the sa me ha s

the eff ect of di s tu rb ing the public order . an d ca us in g

inc i t emen t of violence ; '

(4 ) 'Re spo nd ent s , i f s o advi sed, &hal] )  infor m a l l

publicat ion l i c ; us e s t o t ake i t s pr io r pe rmiss ion

before any publica t ion on the subjec t &Da le i s

ma de and before gran t ing such permiss ion , scrut inise

i n the ma nne r a s indica ted above .

Th i s disposes of

4.4.11 p a r t i r s are

ju d ge men t and order

the writ pax appl ica t io n .

t o ac t on a s igned xerox copy Of t h i s

on the U s ua l un  der  t a k  i n g  .

Sd . / - pr ab ha . gha . u ker Mi shra

B. E l h a t t acharya ,

' I a g r e e .
Sd/- 13 .Bh at tac h arya

Prd .
.

) 4 a t r i a a 0.11P1, '
S% 1 r ( tNe. 04-1.-11,-.1 Iv

()tI ' fmtitott ty. -7.1711-
vov

,
I t h i s

,2 s
p e r  l i t rr i , - 1 , 1 : O ck Ct i t un  a l AttAlq...-

--4.HyVal
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Consti tu t ional writ Jur i s d ic t ion

Orig ina l s ide

R u d ra J y o t i sha t ta c harje e &

v s . .

Union o f Ind ia & Ors .

(publ ic Interest l i t i g a t i o n ma t t e r )

Da te Of Jud g e me nt s Apri l 3 0 , 19 9 8 .

Jud g eme nt del ivered by the Hon'b le M r .

pr ab ha sha nk e r Mishra , chie f J us t i c e

and the f lo nsb le Jus t i c e B. Bhat tacharje4

F i l e d thi s 16 t h da y o f June , 199 8 .

Re g  i s tra r .
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#ziqff 9144
JOINT SECRETARY

Dear

_771 cc, 61-f .SPEciwt me ss

SECRET/MOST IMMEDIATE
*rrn frwrfAr A T T r r T I M A X TVU  1 I

SANGITA GAIROLA
JOINT SECRETARVIS-I)
Tel: 301 5736

^4.11 7-.4

D.O. No. VI/11034/18/98- D.III

GOVERNMENT OF INDIA

Ti it4-rat4(
MINISTRY OF HOME AFFAIRS

March 16, 1999

Kindly refer to my D.O. letter of even number dated March 12,
1999 requesting you to kindly attend a meeting on 2 0 of March,
1999 at 12 P.M. in the Chamber of Union Home Minister in North
Block, Ministry of Home Affairs, New Delhi

2. Due to unavoidable reasons this meeting has been postponed
and will now be held on 25th of March at 12 P.M. The venue will

-i i i the same. rrl-!e inro enr.e caused to von is deeply regretted.

\ \r t1'

44)

\\\

R-toibirks.,Adels,
1 1 ,-41ctq

PRL. SECY to PM.

DY 

Date__ J 2

Q1,

hri Brajesh Mishra,
Principal Secretary to PM,
Prime Minister's Office,
Scrath Block,
New Delhi.

'Office of B. (J)

1-47. No.....

Date..

N)

Yours sincerely,

'frotAl
(Sa' ngita Gairola)



VITT'ff N'TWTT
GOVERNMENT OF INDIA

Ram ;01. agTztimli
PRIME MINISTER'S OFFICE

qf  N .(741 - 1 1 0 0 1 1
NEW DELHI -110011

Forwarded to.:

gAi/b ..............

Wst 3fq-ff r r t f rr fisfff

for oppropriate action ...........
qff ril* 5111-cff '9'T 9t 114)* Tit a I

The Communications has not bee.]
acknowledged.

STETTff 441 TTEINzt fro 'T 4 °

fqfftW .. . . . . . . . . . . . . . . .

/
. yPrime Minis er's Office U.O. Nofr.e.

Dated......

1 -. 17A t

(fartil i-411or)
(B. K. DHAU

( )
Under secretary

ITEIT9'41
Prime 11.1nizterss Office

zN9A
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VITZff RTEETT
GOVERNMENT OF INDIA

RETTg 1:01. ENTETNIT
,PRIME MINISTER'S OFFICE;

fo41-110011
NE W DELHI -110011

Forwarded to.

T-1 3149* Wrif4T -t f f f7 Riff

for oppropriate action ...........
qff t n. 51Ififf kp'ffr ffer 44)- Trt
The Communications has not been.
acknowledged.

6

srtT1-9. Th1 WTOMTI. 110

fe-qtw ........
Prime M inister 's Off ice U.O. h i e / p i / S / 7
Dated

A

.7 7

kri r t  tv ()
(B:K. DHAL)

( ay. efvt )
Under Secretary

SIVA stit ifitatRzt

Ptire Mic e OttOffice
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To

tdrA
NETAJI CHETNA YATRA

28, Gurdwara Rakabgunj Road, New Delhi -110001.
Tel.: 3714131/3739271

Shri Atal Behari Vajpayee,
Prime Minister of India,
NEW DELHI

Sub: A Memorandum on behalf of `Netaji Chetana Yatris'
culminated in New Delhi on 23 1 March, 99 consisting of All
India Forward Bloc activists, Ex. I.N.A. people and hundreds of
millions of Netaji followers all over the world with a demand of
instituting a High Power Committee/Commission with pleni-
potentiary powers to probe into the events relating to the
mysterious disappearance of Netaji Subhas Chandra Bose on
and from 18th August, 1945 and subsequent happenings there to
etc.

Respected Ataljee,

We, on behalf of All India Forward Bloc, Ex-I.N.A. people and
hundreds of millions of Netaji followers of the country and abroad, do
submit this memorandum along with the signatures of nearly 12 million
citizens of India, with a couple of demands, the epi-centre of which happens
to be the fresh probe by appointing a high power Committee/Commission
with pleni-potentiary powers to unravel the truth behind the mysterious
disappearance of Netaji Subhas Chandra Bose since 18th August, 1945.

You might have recalI,your earlier expression during our first meeting
with you nearly a year back by admitting this mystery of disappearance of
Netaji to be the biggest enigma of this century deserved to be unearthed as
early as possible. But since then we find no positive step was initiated to this
direction by the Government which ultimately shattered all our hopes and
expectations. Still we do believe that Government of India officially, atleast,
find no way other than to accept the position enunciated on 28th August,



1978 at the floor of the Lok Sabha by the then Prime Minister Morarji
Therefore, it ought to be the National obligation of the Government of India
to let the nation know about the truth behind the disappearance of its greatest

Subhas Chandra Bose. There are sufficient reasons to
believe on the basis of available informations and documents at hand to -day
that a formidable force within the Government is very much reluctant to
unearth this riddle, oneefor all, because of some secret reasons best known to
them.

In this connection may we remind you about the judgements of the
High Courts in Calcutta and Orissa relating to the mystery of disappearance
of Netaji and allied matters in recent times?

However considering all the aspects and taking into account of the
informations and documents already in hand and last but not least the
documentary informations coming from different Archives across the world
through scholars and researchers it supposed to be proved that Netaji did not
die in the alleged plane crash of 18thAugust, 1945.

We, therefore, urge upon you to please concede to the following
demands of the Nation and act upon positively on a historical necessity to
fulfill the same at your earliest;

1. A High Powered Enquiry Commission with pleni-potentiary powers
should be appointed to probe into the circumstances leading to the
disappearance of Netaji Subhas Chandra Bose and the related
developments since then.

2. The Government of India should make public all the classified
documents in its custody, related to Netaji and I.N.A.

3. The Government of India should make written request to the
Government of Russia, England, Japan, United States of America,
Vietnam, Taiwan and other concerned countries to make public the
classified documents, related to Netaji and I.N.A., in their custody.

4. The names of Andaman and Nicobar Islands should be changed to
'Shahid' and `Swaraf as announced by Netaji Subhas himself in 1943.



5. An I.N.A. foundation should be established with the funds of
provisional government of Azad -Hind which were brought to India from
Bangkok. The details of I.N.A. assets and treasures recovered from
South -East Asian countries, should be made public.

6. The birth place of Netaji at Cuttack, the House in Calcutta and the
various other important places associated with him should be declared
National Monuments and preserved gracefully.

7. Netaji Bhawan should be established in Delhi and the Capitals of all the
States.

8. `Netaji chairs' should be established in all the universities of India.

9. A befitting I.N.A. War Memorial should be constructed in Delhi.

10. The life, Dates, Political thoughts, Achievements should be given more
space in the school and college text books.

11. Since most of the I.N.A. people ha grown very old and have serious
health problems, they should be given complete medical coverage.

12. A is54galt of Shaheed-e-Azam Bhagat Singh would be installed in the
Parliament House.

13. 8th April, the date on which Shaheed-e-Azarn Bhagat Singh and
Battukeshwar Dutt ha*threw bombs in the Central Assembly should be
observed by the Parliament House.

An early action in this regard will be highly appreciated.

'
(2,-1

60sc)



Dear rE,

DEP UTY SPEAKER
LEGISLATIVE ASSEMBLY

W EST BE NG A L
CA LCUT TA

You will be pleased to know that on 24.12.98 a

unanimous motion was adopted in the West Bengal Legislative

Assembly urging the Government of India to institute a

fresh inquiry on the whereabouts of an epochal personality

I ike Netali :;111)11o:i Chondro Hone i n ord f , r t o dkuwi
I t om tho t } 11 :i mind thot huon

sustained by them more than the period even after his birth

centenary year, just being already over, and to make the

records & documents within and outside India accessible to

the Indian people and Scholars.

In this context, I express my feelings with my belief

that perhaps you will agree with me that there is always

a conspicuous lack of a political will except at some

i II t,lI1'I':i co i (OIlIIl)i I i  i o t i s i l l ruoc t  I  nu t o th t

popular demand and public interest petitions in the appex

cowls in India where some divergent views ol statements

and counter statements were made. hut these failed to

yield the transparency of the unvarnished truth. Some

subsequent developments of disclosures and contradictions

in the statements of scholars, Statesmen and War Veterans

here and abroad and the placating of the plane crash theory

did not lend any support to the conviction of people and

scholars to the contrary.This part of our future history

will he blemish, unless thc d i op p i ,or ,d ic c o l N(doi i
Chondro ho : l o 11111-. lookcd hock in to reLrouro :n i ivc ly t o

nnvoi l 1: ii Lunt :h . '
I op p oo l t o ' your goodness with 0 request you k ind ly

mol i 1 ) 1 1
to move ouomoto a similar/or to elicit a move by any

Hon'ble Member in your House in the line of the text of the

motion (copy enclosed) adopted by the West Bengal

Legislative Assembly so that the Government of India could

be urged to proceed with the matter in the direction.

in t i nc , T hopc , yon wi l l kindly hov ( , o conn id f , roV ion
l o t I ond Il I n 1.11110 , 1 1 11, 1 , 0 1 1 1 1 0 1 11 .

W i l h wo im urc td inu,
Thanking you,

tt:b4t &o_
. P ca,v a I

a g t-74,74 (Anil Mukherjee)

Yours sincerely/

A/1,U_ ,Ak
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CONTENTS OF THE MOTION AS ADOPTED BY
THE WEST BENGAL LEGISLATIVE ASSEMBLY

ON 24,12.98.

This House notes with grave concern-
that he people and scholars of India are still in the dark ,
about the mysterious disappearance of Netaji Subhas
Chandra Bose during the Second World War;

that different statements were made on the floors of
Parliament at different times regarding whereabouts of
Netaji Subhas Chandra Bose;

that the judicial pronouncements of the Supreme Court
and High Court in India created more suspicions in the
minds of people of India regarding Netaji's alleged death
in the plane crash; and

that the records and documents in different countries
of Europe, America, Far East and South East Asis and also
India regarding the mysterious disappearance of Netaji
Subhas Chandra Bose after alleged plane crash have not been
made available to the people and scholars of India.

This House is of the opinion-
that the report of the death of Netaji Subhas Chandra

Bose on an alleged plane crash has not been proved beyond
doubt; and

that the report of the two Commissions of Enquiry set
up by the Government of India are not believed by the
people and scholars of India.

This House, therefore, through the State Government
demands that the Government of India should make necessary
arrangements for availability of records and documents in
and outside India so that the scholars and people could
have access to them and also to institute a fresh enquiry
commission in order to remove the mystery regarding the
whereabouts of Netaji Subhas Chandra Bose.



RESOLUTION

. -Ve y recently'Hoptble (;hief Minister and -

Leader. of'the House has endo;sed to me a demi Official

letter addressed to him by Dvp4ty Speaker, West Bengal

Legislative Assembly This communication relates to, the

,fact 9f West Bengal Legislagve Assembly having

adopted a:unanimous 'resolution urging the Government

'Of India to.instit.ute an. appropriate enquiry to

enlighten the Indian nation about the ultimate -fate.:' -
-.t

.of one of the .g

'SUbha*-dhander Bose It is true -that -this great:

son of the soil did..not share with us  ' the br ight , --

sun shine o f dawn of f reedom o f 15th o f Augus t , 1947

o r

from the horizon Of Indian life of freedom and -

inde pen dence ' s alm9st ,a sh oud4myste ry. We

'associa te with the :v iew,o f the West Bengal Legis la t iw

ASsembA.y and 'u rge.up'On the qovernment of India.

. to ' ta0 . ,  necessary steps t o dispel the clouds' of.

myStery about the sudden di#appearance of Neta
. .

Subbash Chan4er Bose ,



I,RADHAN
! !

To

Shri Blhari Vejpeyee ,
Pr ime fl in i s t er of India ,
New, Delhi .

31 10- 9 8

Subleetz  A memerandom fo r ins t a l la t io n of a high powe red Commit tee t o
invest igate event s r e la t ing t o the di sapp earanc e of Net a j i Su b ha s
Chandra Bore on and from 18th Augu s t , 1945.

Deer Va jp ayee I i ,

We, the Members of both ho u se s of Pa r l iam ent place the fol lowing

memorandum fo r se t t ing up of a hi gh -p o we re d commit tee o r commiss ion

with pieni poten t iary power fo r inves t iga t ing the .  matter of na t iona l

impor tance re lat ing t o th e disap pe aran ce of Neta ji Su bhas Chandra, Bose

on and from la th Augus t, 1945 th a t would s t o p not h ing le ss than the truth .

For your re ad y re fe r e nc e we ha ve t o ment im par t i cu lar ly in th i s 50th

year of Indie 's independence th a t the co nt ro ve rsy re l at i ng t o the a l lege d

pla ne crash t ie ser ve t o be ete-lei, :ee-1 in to a fr i sz t once fo r el l e s the then

Pr ime ft ir t ist er Sh r i Merar j i Desei on the fl oo r of Lok Sa b ha on 28 . 8 . 7 8

f3rArcittcally denied t o acc ep t th e fi nd in gs of Khos la Commiss ion (1970 0

hold th e rep,er t of Netaji. Subhan Chandr a Bose 's dea th fo l lowing a plane

cz.-an '11 a s t rue , Since then reaso nable doubts have been cas t on the

correc tn ess in th e two re p or t s and var io us im p o r t a n t co n tr a d ic t io na in

th e te s t im ony of the wit ne sses have been no t i c e d . Some fu r the r

contem porary offic ial docu ment a r y re co rd s have also become ava il ab le .

In the l i gh t of those dou b ts nd con t rad ic t io ns Govt . of Ind ia find i t

di ffi cu l t t o r . cr ept th a t the elr l ie r co nclu s io ns are de ci s ive . Secondly

yin know the t the Sep reme Cour t Judgement cance lling the pr e e s

commonique co nfe r r ing 'B hara t Pa t na ' pos thumo us ly t o Net a j i b y the Oevt.

fer3la lee fu r th e r su b s t a nt ia t e d the long pend ing co n t ro ve rsy-  o ve r the

r

Thfyil ly .the recent judgement of Divi s ion Bench of th e Calcut ta

et n Pu b lic In t e re e t Li t iga t ion ma tt e r on 30 . 4 . 9 8 has d i re c ted

(int . of Ind ia t o "launch a vig °rou e enqu ir y in ac co rd ance with

law b y a.ppoint ing i if necereeery, a commies ion of enqui ry a s a spe et e l

fo r pnrp oz e of giv ing an end t o the cc e t ro ve r sy.

Contd . . . . 2. .



(1) )

(c ) Met t l e r th-17? ash es in the:: Japanese temple ar e ashes of Netaj i;

( ) Trihether he has di ed in- any other manner at any other place ,

es.,o when and how;

(e ) If he i s al iv e in respect of his vrhereabryuts.

1'1'1111'401 111

, w 0 . 1 !t?,

: 2 :

Whether Rstelt Subhas Chandra Bose i s dead o r alive ;

If he i s deed whether he di e d in the plane crash as a l le ged;

Other par t s of th e judgement al so corroborate the publ ic opinict.1

that the mystery relrkting t o the di sap p earan c e of Netaji Subhas Chandra

Bose ehould be mearthed with ut t er importance pending which none sho uld

b e a llowed to inscr ibe in any publicat ion that Niftaji Subhas Chandra Bose

was die d .

FonIrthly, th e pr ess note on the mater ia l s co l lected from the

Rul s i an Ar ch ive s by the Asiat ic Soci e ty, Calcut ta in i t s second ph ase

of col la b or a t ion with the Ins t itute of Oriental Studie s , Moscow sta t ed,

t t o b e most interfAsting i s that the Scholars have tra ced

ma t e r ia ls hinting' a t Netaji Subhas Chandra B ose 's contact with So v ie t

le ade rs . Some documents relat ing t o Netaj i ar e in the Ka3 and pre s i de nt ' s

Archives which were not acc essib le t o the scho lars . Specia l permiss io n

i s required to secrutini s e them. I t i s be li e ve d that the examination of

the se mater ials may ev entual ly c l e a r the mystery of Ne ta j i ' s

disappearance" .

Under the se circumstances , we, on behalf of the peo ple of India

ur ge upon the Govt. t o ins ta l l an enquiry commiss ion heeded b y one

re t ir ed Chief Just ice of Ind in one o r two sen ior judges of the Supreme

Court with knowledge of In t e r na t io na l laws and with sound kno wledge and

concert ion of human r i gh t s , One mi l i t ary per s onne l with h,ighest rank and

flea:7e detal knowl.f.!dge of milit iry ma noeu ver ing sho u ld b e inc luded in the

Com Tittee o r ecrl mi.9sion.

'
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Pr* be l i eve , your act ive cooperation in the matter wi l l def i ni t e ly

r t l r r Ave l .
the truth re lat ing t o the gr ea te st mys try o f this century i .e .

dit,nppwaraince of Nat a l Subhas Chandra Bose m and from lEtth August,

1945.

Thanking yo u,
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FROM

To

TELEPHONE No.

0.J.C .NG. 1 41+0 0 /9 8

SUP SRINTEN DENT
KIEWIRKICUWOlt3tAff HIGH COURT OF ORISSA

THE Ir ind ipal. Secretary t o the Prima Minis te r a t - P.M.  Off ice ,

New Delhi . xxs i i

2 . T he Cabinet 6ecretary to  t h e 3ovt . thf Dated Cuttack, the 2Z) ;:"419

ind ia L New Delhi .

SIR,

I am directed t o fo rward herewith copy o f Court 's
Urd er No. 2 d d . 23 .1 U.90 passed i n 0.J .0 .140 . 14 4 -0 0 / 9 6 for

informat ion and necessary act ion .

59-10,000-27-12-1997

Office of J. 8 . (I)

a ye

3 t,  ;11Q  e ) ,

Yo u rs f a i t h f u l l y

ouper.Lnuei,ueliL,.





IN Th.n; HIGH COURT OF ORiSsA

0.J.C.NO. 14400 OF 1998

Dr. hyam Sunder Mohapatra petiticner .

-Versus-

-Lhe Principal Secretary tothe

Prime Minister ,at P.M.Officex

New Delhi and another

Order No. 2 dtd. 23.10.1998.

Heard learned counsel for -petitioner ,and the learned Senior

Standing Counsel (Central) -

In the present writ application various prayers have been

made concerning Netaji ubash Chandra Bose . ihog though it is accepted

by the learned counsel for petitioner that Netaji.Subash Chandra Bose

is no longer alive ,pryer has made for a direction to the Government

India to publish all concerned documents relating to his death .The

prayers made in the application are -

(1) to produce all documents/records related to cause of

death of 1,;etaji ubash Chandra Bose;

(2) to Pass such order/orders directing the Government of

India to notify the cause of death of Netaji ,which is

opp.parties .

( 3 )

of

a National Importance ;
to make some observation advising the Crovt. of India to

take possible step to remove the name of Net3ji in the

list of 'War Criminals'noted against him ;

(4) to pass such other order/orders as this Hon'ble Court

thinks proper in the interest Of Nation .

2. It is conceded by the learned counsel for petitioner

that substaAtial prayer involved is regarding removal of the name of

Netaji Sdbash Chandra Bose from the list of War Criminal maintained by

the British Government . Let the Government of India take up the matter,

if not already so done ,with the British Government to remove the name

of Netaji Subash Chandra Bose from the list of War Criminals .

, The application is disposed of .

Let. a 'Copy of the order .be furnished to learned Sr. otanding

Counsel (Central ) for appropriate action in the matter ..

Sd/- 6.N.PHIJKAN (C.J.).

A.P AS AYAT (J) .



PRIME MINISTER'S OFFICE

Subject: Copy of the Order of High Court of Orissa.

I am enclosing herewith a copy of the Order of Orissa High Court in

O.J.C. No. 14400 of 1998 concerning Netaji Subash Chandra Bose for

appropriate necessary action.

( _14arnail  Singh)
Jt. Secy. to PM

giih9
Home Secretary (Shri B.P. Singh), MHA, North Block, New Delhi.

PMO UO No.WV/VC/09 Pal. Date: 6.4.99

12 py VIA.k .

vs) 1901
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