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CASES

ARGUED AND DETERMINED
IN THE

SUPREME COURT
NORTH DAKOTA

WILLIAM SCHEER v. CLINTON FALLS NURSERY CO., A
Foreign Corporation.

(124 N. W. 1115.)

Sales — Remedies of Buyer — Overpayment — Complaint.

1. A complaint in an action to recover as for money had and received, held
to state facts sufficient to constitute a cause of action where it appears that
the money sought to be recovered consists of an overpayment through mistake
of fact of the purchase price of goods purchased, as a result of a deficiency in
the shipment, although it appears from such complaint that defendant had the
right during a certain season to supply such deficiency, and it is not alleged
that such season had terminated at the time the suit was brought, the parties
having, by contract, expressly stipulated, in effect, that no goods shall be paid
for until actually delivered.

Sales — Overpayment — Demand — Accrual of Action.

2. Plaintiff ordered from defendant, under a contract containing a stipula-
tion as above stated, certain nursery stock consisting of trees. The next day,
after delivering same, plaintiff discovered a deficiency in the shipment, and
immediately demanded the return to him of the portion of the purchase price
corresponding to such deficiency, or the balance of the trees.

Held, that immediately upon a denial of such demand a cause of action ac-
crued in plaintifi’s favor for the recovery of such overpayment.

Note.—The right to recover back overpayments is considered in & mnote in 24
L.R.A.(N.S.) 517, which shows that the general rule that payments made in mis-
take of fact may be recovered is applicable when it is sought to recover overpay-
ments.

The general question as to when assumpsit lies to recover money paid is the
subject of a note in 38 Am. Dec. 44.

20 N. D.—1.




2 20 NORTH DAKOTA REPORTS

Sales — Overpayment — Demand.
3. Other contentions of appellant relative to the sufficiency of the demand
and the nature of the action, considered, and overruled.

Opinion filed February 3, 1910.

Appeal from District Court, Wells county; Edward T. Burke, J.

Action by William Scheer against Clinton Falls Nursery Company.
From a judgment in plaintiff’s favor and from an order overruling
defendant’s motion for a new trial, defendant appeals.

Affirmed.

Geo. K. Shaw, for appellant.

J. J. Youngblood, for respondent.

Fisk, J. This is an appeal both from an order denying defendant’s
motion for a new trial and from a judgment. The amount of plain-
tiff’s recovery in district court is $18.30 exclusive of costs and disburse-
ments.

The action originated in justice court and was brought to recover
the amount of a certain overpayment made by plaintiff to defendant
for certain nursery stock consisting of Russian willows theretofore or-
dered from defendant by plaintiff. Such order was in writing and by
its terms provided, among other things, as follows: “If for any reason
said Clinton Falls Nursery Company does not make a delivery at said
place in above-mentioned season (spring 1906), I agree to take the
goods if sent by express C. O. D., provided all charges are paid. Any-
thing that may be left out, the same to be deducted from the amount of
the bill.” It is thus apparent that under the contract no trees were to
be paid for until delivered, and that as to any shortage in shipment the
contract price thereof was to be deducted from the total price to be
paid.

It is undisputed that the shipment when delivered to plaintiff was
short to the extent of 583 willows, the contract price of which was 3
cents apiece, and that plaintiff did not discover such shortage until
the next day after receiving the trees and paying the full bill, when he
immediately demanded of the defendant’s agent or servant to whom he:
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made such payment the repayment to him of the amount of such ex-
cess payment. Appellant’s assignments of error do not require extended
notice.

It is first contended that the complaint fails to allege facts sufficient
to constitute a cause of action, the point being that the complaint
upon its face discloses that the action was prematurely brought for
the reason that it is therein alleged that this nursery stock was to
be delivered sometime during the planting season of 1906, and there
is no allegation as to when such planting season commenced and termi-
nated. In other words, the contention is that no cause of action
could accrue to plaintiff until such planting season terminated, as,
up to that time, defendant had the contract right to supply the deficiency
in such shipment. Such contention is manifestly unsound, and is
based upon a clearly erroneous conception of plaintiff’s rights.

Plaintiff, as before stated, was not to pay for any trees until deliv-
ery, and any shortage in shipment was to be deducted from the total
agreed purchase price. This being true, a cause of action immediateiy
arose in plaintiff’s favor upon discovery of such shortage, to recover
the excess payment, as for money had and received by defendant to
plaintifi’s use. While defendant had the right to deliver such trees
and to collect therefor at any time during such planting season, it
had no right to retain money paid to it by plaintiff, through mistake,
in excess of the price of the trees actually delivered. This is too plain
for discussion.

This disposes of appellant’s first two assignments of error.

It is next urged by appellant’s counsel that, during such planting
season, defendant tendered to plaintiff the balance of such willows,
which tender was refused. Counsel failed to direct our attention
to any testimony in the record sustaining his contention. It is true
the witness Saunders testified that he tendered to plaintiff certain
willows which were in the livery barn and which had previously been
ordered by one Hunt, but plaintiff denies such tender, and the most
that can be claimed is that there is a conflict in the testimony regarding
such tender. This being true, we are not disposed to disturb the
findings of the jury, especially in view of the fact that the trial court,
on motion for new trial, refused to disturb such findings.
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It is also urged by appellant’s counsel that plaintiff repudiated his
contract by bringing this action prior to the expiration of the planting
season of 1906, and hence defendant was not bound to offer to further
perform its part of the contract. We are at a loss to understand how
the attitude of plaintiff in seeking to recover this excess payment,
made through mistake of fact on his part, could thus operate. We
think such contention is sufficiently answered by what we have hereto-
fore stated regarding the rights of the respective parties growing out
of such contract of purchase.

What we have just said regarding the last assignment sufficiently
disposes also of the fourth assignment, which is predicated upon the
erroneous theory that the action is one to recover damages for the non-
performance of the contract. It is not a case for the recovery of
damages, nor did plaintiff in any manner rescind or attempt to rescind
the contract, hence what is said in appellant’s brief under his fourth
assignment of error is wholly inapplicable to the case at bar as we
view it. There was no necessity of plaintiff rescinding the contract
as a condition to his recovery of such excess payment.

Appellant’s last contention, that no demand was mude by plain-
tiff upon defendant prior to suit for the return of such money, is,
we think, without merit. The contention is that such demand should
have been made on defendant at its home office in Owatonna, Minne-
sota, instead of upon its representative in this state, Saunders, to whom
such moneys had been paid. We think the demand upon the latter,
under the circumstances, was sufficient, if a demand was necessary.
Furthermore, it is quite apparent from defendant’s attitude that any
demand wheresoever or upon whomsoever made would have been un-
availing.

The order and judgment appealed from are affirmed. All concur.
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GILBERT HOLTAN v. JOHN A. BECK.

(125 N. W. 1048.)

Evidence — Action for Recovery of Office — Sufficiency of Evidence — Pre-
sumptions — Innocence.

In an action brought under chapter 25 of the Code of Civil Procedure for
the purpose of trying title to the office of sheriff of McLean county, it ap-
peared from admissions of the pleadings that defendant and appellant received
a majority of the votes cast for the office of sheriff of said county at the gener-
al election held in McLean county in November, 1908; that he was declared to
be elected by the county board of canvassers, and a certificate of election issued
to him by the county auditor; that he qualified by taking the oath of office
and filing a good and sufficient official bond, which was duly approved by the
board of county commissioners of McLean county; that he thereupon entered
upon and performed the duties of said office of sheriff, and was, at the beginning
of said action, exercising the functions of said office, claiming title thereto,
and refusing to surrender the same to the plaintiff as his successor in office.
On the trial of said action, plaintiff, in support of his title to said office, over
defendant’s objection, offered in evidence parts of the minutes of the board
of county commissioners of McLean county, reciting that on January 7, 1909,
at a regular meeting of the board, a resolution was passed, declaring the office
of sheriff of said county to be vacant by reason of the fact that John A, Beck,
the party elected thereto, was not a resident of McLean county as then constitut-
ed; and that at a subsequent meeting, on January 8, 1909, said board appointed
Gilbert Holtan as sheriff of said county and accepted his official bond. Plaintiff
also offered in evidence a primary election petition of defendant, John A. Beck, in
a part of which he stated under oath that on March 14, 1908, he was a resident
of McClusky, which at the time of the trial and at all times after December 24,
1908, was in the newly segregated county of Sheridan; also, a copy of the poll
list of McClusky precinct, showing that on June 24, 1908, J. A. Beck voted at
a primary election held in that precinct. Upon the introduction of this testi-
mony, plaintiff rested, and defendant offered no testimony whatever.

Held, that plaintiff has failed by competent evidence to prove the allegations
necessary to sustain his action, and that the trial court should have granted
the motion made by defendant at the close of plaintiff’s testimony to dismiss
the action.

Opinion filed February 11, 1910. Rehearing denied April 13, 1910.

Appeal from District Court, McLean county; W. H. Winchester, J.
Civil action by Gilbert Holtan against John A. Beck for the purpose
of obtaining the remedy formerly obtainable by the writ of quo war-
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ranto in trying the opposing claims of plaintiff and defendant to the
office of sheriff of McLean county. A judgment was entered declaring
the plaintiff entitled to the office, and ousting defendant, from which
judgment defendant appeals.

Judgment reversed, and action dismissed.

Hyland & Nuessle, for appellant.

When causes creating a vacancy arise, it exists regardless of the
action of the board. Rev. Codes, § 422; 29 Cyc. Law & Proc. p. 1401,
cases cited, note 44; People ex rel. Finigan v. Perkins, 85 Cal 509,
26 Pac. 245; State ex rel. Atty. Gen. v. Matheny, 7 Kan. 327; Re
Atty. Gen. 14 Fla. 277; Johnson v. Mann, 77 Va. 265; People ex
rel. Tracy v. Brite, 55 Cal. 79.

There is no presumption that J. A. Beck and John A. Beck are the
same. Jones, Ev. § 99, and cases cited; Andrews, Pl. § 71, note and
cases cited; Andrews v. Wynn, 4 S. D. 40, 54 N. W. 1047; 16 Cyc.
Law & Proc. p. 1056; Ambs v. Chicago, St. P. M. & O. R. Co. 44
Minn. 266, 46 N. W. 321; Bennett v. Libhart, 27 Mich. 489; Law-
son, Presumptive Ev. Rule 58, p. 255.

Respondent must show his appointment, disqualification of appel-
lant, and a vacancy. 29 Cyc. Law & Proc. p. 1419, and cases cited
in note; Tillman v. Otter, 93 Ky. 600, 29 L.R.A. 110, 20 S. W. 1036;
Miller v. English, 21 N. J. L. 317; Throop, Pub. Off. 785, and cases
cited; State ex rel. Clarke v. Board of Health, 49 N. J. L. 349, 8
Atl. 509.

Presumption is against erime and in favor of innocence. Revised
Codes, § 7317, 1 1; Kadlec v. Pavik, 9 N. D. 278, 83 N. W. 5; Jones,
Ev. § 100; Excelsior Mfg. Co. v. Owens, 58 Ark. 556, 25 S. W. 868;
Klein v. Laudman, 29 Mo. 259; Smith v. Fuller, 16 L.R.A.(N.S.)
98, and note, 138 Towa, 91, 115 N. W. 912; Waddingham v. Wad-
dingham, 21 Mo. App. 609.

McCullouch & Gibson (Engerud, Holt, & Frame, of counsel), for
respondent,.

Election of unqualified person to office is of no effect. People v.
Morrell, 21 Wend. 563; State ex rel. Hartshorn v. Walker, 17 Ohio,
135; State ex rel. Ives v. Choate, 11 Ohio, 511; Carleton v. People,
10 Mich. 250; People ex rel. Tracy v. Brite, 55 Cal. 79; Yonkey v.
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State, 27 Ind. 236; Re Bagley, 27 How. Pr. 151; Throop, Pub. Off.
$§ 424, 426.

It was the duty of county commissioners to recognize vacancy and
fill it. Yonkey v. State; Re Bagley; State ex rel. Ives v. Choate;
and People ex rel. Tracy v. Brite, supra.

Exercise of power to appoint presumes lawfulness of such appoint-
ment. 9 Ene. Ev. p. 183; Eldodt v. Territory, 10 N. M. 141, 61 Pac.
105; Conklin v. Cunningham, 7 N. M. 445, 38 Pac. 170; Wenner v.
Smith, 4 Utah, 238, 9 Pac. 293; Thompson v. Holt, 52 Ala. 501;
State ex rel. Jackson v. Howard County, 41 Mo. 251; Throop, Pub.
Off. § 558; Salem v. Eastern R. Co. 98 Mass. 451, 96 Am. Dec. 650.

Action of board was conclusive on collateral attack. State, Amer-
man, Prosecutor, v. Briggs, 50 N. J. L. 114, 11 Atl. 423; Johnson v.
Towsley, 13 Wall. 83, 20 L. ed. 486 ; Oxborough v. Boesser, 30 Minn.
1, 13 N. W. 906; Robb v. Brachmann, 24 Ohio St. 3; State ex rel.
Ocean County v. Vanarsdale, 42 N. J. L. 536; 1 Herman, Estoppel,
§S 435—439; notes to Duchess of Kingston’s Case in 8 Smith, Lead.
Cas. 2101.

EvisworTH, J. This appeal arises out of a civil action brought
under the provisions of chapter 25 of the Code of Civil Procedure for
the purpose of trying, as formerly under the writ of quo warranto,
the opposing claims of plaintiff and defendant to the office of sheriff
of McLean county. The plaintiff (respondent here) alleges, in sub-
stance: That he is a resident and elector of McLean county as it is at
present constituted. That at the general election held in November,
1908, there was submitted to the electors of McLean county, as it then
existed, the question of dividing said county by creating out of a por-
tion thereof a new county to be known as “Sheridan county.” That at
such election a majority of the votes cast on the proposition of dividing
the county were in favor of the creation of the new county of Sheri-
dan. That thereafter such proceedings were had by the governor of
the state of North Dakota and the board of county commissioners that
said county of Sheridan was segregated from the county of McLean;
such proceeding being complete on December 24, 1908; that, at the
same general election in which the vote on county division was taken,
the defendant, John A. Beck, was a candidate for the office of sheriff
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of McLean county as it then existed, and received a majority of the
votes cast at said election for such office. That, upon the canvass of
said vote by the county board of canvassers, a certificate in the form
provided by law was executed and delivered to said defendant by the
county auditor of McLean county. That said defendant, at the time
of said general election, was, and ever since has been, and now is,
a resident and elector of that territory inclosed within the boundaries
of the newly organized county of Sheridan, and has been such resident
and elector continuously since the 24th day of December, 1908, and
is not now, and has not at any time been, a resident or elector of Mec-
Lean county as it now exists. That on the 8th day of January, 1909,
the board of county commissioners of McLean county, at the regular
annual meeting of such board, by resolution appointed the plaintiff
to the office of sheriff of McLean county to fill the vacancy caused by
the disqualification of the defendant. That thereupon plaintiff quali-
fied as required by law, by executing and filing the oath of office and
an official bond, and on the 16th day of January, 1909, made demand
upon defendant for the possession of the books, records, and other prop-
erty belonging to said office. That the defendant then and there re-
fused, and still refuses, to surrender said office, or any of the books,
papers, or records thereof, to plaintiff, and continues to withhold the
same and to remain in possession of the sheriff’s residence; and denies
plaintiff’s title and right to such office. Then follows a prayer for
judgment, declaring that plaintiff is the rightful sheriff of McLean
county and entitled to exercise the powers and functions of that office’
and to take and receive from defendant the books, records, and other
property pertaining thereto; and that defendant be ousted and ex-
cluded therefrom and enjoined from in any manner interfering with
or intruding into said office.

The defendant admits the allegations of the complaint with refer-
ence to the election held in November, 1908, and the results thereof
so far as they relate to the division of McLean county and the office
of sheriff of said county. He admits that by official declaration of the
board of county canvassers he was entitled to receive, and did receive,
a certificate of election from the county auditor to said office of sheriff.
He denies that he was on and after December 24, 1908, a resident of
that portion of the former territory of McLean county now constituting
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the new county of Sheridan, and in that behalf alleges that at the time
of the general election in November, 1908, and ever since, he has been,
and now is, a resident and elector within the territory which is com-
prised within the county of McLean as it is now constituted, and that
he is now, and has been ever since the 24th day of December, 1908,
continuously, a resident, citizen, and elector of said county. He fur-
ther alleges that, after receiving the certificate of election to said
office, on the 4th day of January, 1909, he took and executed the
oath of office and filed with the county auditor of McLean county a
good and sufficient official bond; that same was duly approved by the
board of county commissioners of said county; that thereupon he did
enter upon and perform the functions and duties of said office, and has
at all times since the 7th day of January, 1909, exercised and per-
formed all the duties, powers, and functions of said office of sheriff
of McLean county, and is now exercising and performing the same.
The case came on for trial before the district court without a jury
on July 21, 1909, and the plaintiff offered in evidence certain pages
of the minute book of the county commissioners of McLean county, from
which it appeared that on January 7, 1909, at a regular meeting of
the board of county commissioners, a resolution was passed reciting
the division of McLean county and the creation of the new county
of Sheridan by means of the vote taken at the general election held
in November, 1908; that the segregation of Sheridan from McLean
county was fully completed on December 24, 1908; that the defend-
ant, Beck, a resident of the village of McClusky, formerly in the
county of McLean, but now a resident of the county of Sheridan,
had been elected, had qualified, and was then acting as and occupying
the office of sheriff of McLean county; that by reason of the fact that
said defendant was not an elector of the county of McLean or a resi-
dent of the county in which the duties of the office are to be discharged,
and therefore not qualified to hold the office of sheriff of said county,
the same was declared to be vacant. A further portion of the minutes
of the county commissioners was then offered, showing that at a meet-
ing of said board on January 8, 1909, with all members present, “on
-motion Gilbert Holtan was appointed sheriff of McLean county,” and
that on February 1, 1909, at a meeting of said board, “on motion the
official bond of Gilbert Holtan, sheriff, was accepted, the same having
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been approved as to form by the state’s attorney.” The paper contain-
ing the official oath and bond of Gilbert Holtan as sheriff was then
offered in evidence, and it, together with the offers made of parts of
the records of the county commissioners’ proceedings, was objected
to by defendant on the ground that all of such evidence was incom-
petent, irrelevant, and immaterial, in that it did not show, or tend to
show, any legal appointment of plaintiff as sheriff of McLean county,
or that any vacancy in the office of sheriff of such county existed at the
time such appointment was made. Plaintiff then offered in evidence
a paper designated as “primary election petition of John A. Beck,”
containing, among other things, an affidavit of John A. Beck made on
March 14, 1908, in which he deposed in the words, “I reside at Mec-
Clusky in the county of McLean and state of North Dakota.” There
was also offered in evidence a primary election poll-book for McClusky
precinct of said McLean county for an election held June 24, 1908, on
which the name of J. A. Beck appeared as that of one who voted in
that precinct at that election. The offer of these exhibits was objected
to by defendant for the same reasons given in his objection to the other
evidence. Plaintiff then testified that he was a resident of McLean
county as constituted at the time of the trial, and that he had executed
the oath of office and official bond offered in evidence. At the close of
his testimony, plaintiff rested his case, and defendant moved for a
dismissal of the action on the ground that plaintiff had wholly failed
by competent evidence to prove the allegations set out in his com-
plaint, and had not shown himself entitled to hold the office of sheriff
or to recover in the action. This motion was denied by the court, and
the defendant elected to stand thereon, and did not offer any evidence
whatever in his own behalf.

The district court thereupon entered its findings of fact, which,
among others, contained the following: “That said defendant was at
the time of said election, and ever since has been, a resident and elector
within that territory which is comprised within the boundaries of said
newly organized Sheridan county, and was not and is not a resident or
elector of the county of McLean as it now exists and has existed since
the 24th day of December, 1908.” It further found that the allega-
tions of plaintifP’s complaint were true, and, as a conclusion of law,
that the defendant, Beck, was disqualified to hold and ineligible to
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the office of sheriff of McLean county after the completion of the or-
ganization of Sheridan county; that a vacancy existed in the office of
sheriff of McLean county on January 7, 1908; and that plaintiff was
legally appointed to and qualified for said office, and was entitled to a
judgment ousting defendant therefrom and requiring him to surren-
der to plaintiff the books, records, and property pertaining thereto.
Defendant demands that the action be tried anew in this court, and
specifies as error of the district court its findings that the defendant,
Beck, was not a resident of McLean county as constituted at the initia-
tion of the action; that by reason thereof the office of sheriff was va-
cant; and that defendant was legally appointed to and entitled to the
same.

The first question presented for our consideration, therefore, is
whether or not the findings of the court that defendant, Beck, was not
a resident of McLean county as constituted on January 7, 1909, is
supported by the evidence introduced for that purpose. As there was
no conflicting evidence introduced -by defendant, if there is any com-
petent proof whatever to support the finding of the court, it will not
be disturbed. If the finding is sustained, the conclusion necessarily
follows that defendant was disqualified to act as sheriff of McLean
county, and that by reason of such fact a vacancy existed in the office.

An examination of the evidence offered by respondent serves to show
that there is no direct evidence that on January 7, 1909, Beck was not
a resident of McLean county as then constituted. Plaintiff in offering
in evidence the record of the proceedings of the county commissioners
of McLean county on January 7, 1909, and subsequent dates, relies
wholly upon a presumption arising from the fact of plaintiff’s ap-
pointment. The rule relied on is that “the exercise of the power of
appointment and the issuing of a commission to an appointee is pre-
sumptive, but not conclusive, evidence of the existence of a vacancy in
the office to which the appointment is made.” 9 Enc. Ev. p. 183. It
is conceded by respondent that the county commissioners were without
power to remove defendant from office, and that the part of their reso-
lution reciting that after December 24, 1908, defendant, Beck, was
not a resident of McLean county, is without evidential force. It is
also conceded that in case defendant was not a resident of the county
in which the duties of his office were to be discharged, on January 7,
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1909, such fact by operation of law rendered his office vacant. Rev.
Codes 1905, § 422, subd. 7. If such vacancy in fact existed, then the
board of county commissioners was vested with the right of appoint-
ment to fill the vacancy. Such appointment, however, must be made
not only by formal action of the board, but “in writing.” Rev. Codes
1905, §§ 428, 431.

It is apparent from the section above quoted that the last act con-
templated on the part of the appointing power is the issuance to the
appointee of a writing in some form, whether it be denominated “com-
mission” or “certificate of appointment.” Until this writing is exe-
cuted, the appointment is not final and irrevocable, but may be re-
considered at any time before such certificate is issued and another
person appointed to the office. Conger v. Gilmer, 32 Cal. 75. When
issued, it “is manifestly the best evidence of the officer’s title, with
or without accompanying evidence of the jurisdiction of the officer or
body issuing the certificate as the general rules of evidence may re-
quire.” Throop, Pub. Off. § 297. This writing is evidently the
“commission” contemplated by the rule of evidence above quoted upon
which respondent relies, which, when introduced in evidence, operates
not only to raise a presumption of an existing vacancy in the office
to which the party named in it is appointed, but serves also as evidence
prima facie of his title to the office. Chandler v. Starling, 19 N. D.
144,121 N. W. 198.

The appointment shown by the record of the proceedings of the
county commissioners introduced in evidence by plaintiff and respond-
ent is at best inchoate, and, in view of the objection made by appellant,
the proof offered must be regarded as secondary and incompetent for
the purpose of showing a valid appointment or of establishing title to
the office. No attempt was made to show anything more than that a
motion or resolution was passed by the board of county commission-
ers. Even if we assume that all formality in the matter of an appoint-
ment in writing may be dispensed with, it does not appear that the
resolution adopted was in writing. No attempt was made to show that
a certificate of appointment was at any time issued and was lost or
destroyed, in order to lay the foundation for secondary proof of ap-
pointment. Such evidence, therefore, not only wholly fails to raise a
presumption of an existing vacancy in office, but fails entirely to prove
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the fact of appointment, or that plaintiff had acquired any title to the
office. It was therefore properly objectionable on all the grounds
urged by appellant, and cannot be considered for the purpose of sus-
taining the finding of the court.

The affidavit of appellant sworn to by him on March 14, 1908, may
be regarded as an admission by him that at that date his residence
was at McClusky. This court will take judicial notice of the fact
that the village of McClusky was at that time within the territory now
embraced in the new county of Sheridan and outside of the boundaries
of McLean county as constituted on and after December 24, 1908.

Appellant contends that the expression, “at McClusky,” can be taken
only to mean that appellant’s postoffice address was at that point, and
that his actual residence might be at a point sufficiently distant there-
from to bring it within the limits of McLean county as at present con-
stituted. He further contends that there is no sufficient identification
of John A. Beck the defendant, with J. A. Beck, the party whose
name appears upon the poll list of the primary election held in Mec-
Clusky precinct on June 24, 1908; and that, even though the voter
who is named was in fact the defendant, there is nothing to show that
the portion of McClusky precinct in which he then resided was not
within the present limits of McLean county. In our view of the entire
case, however, a determination of these points is not necessary or im-
portant, and it may therefore be assumed that on March 14, 1908, and
June 24, 1908, appellant was a resident of McClusky precinct and
living beyond the boundaries of McLean County as constituted after
the segregation of Sheridan county on December 24, 1908. His resi-
dence thus assumed, it is claimed there arises a presumption appli-
cable to a status such as possession, ownership, residence, and the like
that, once shown to exist, it continues until the contrary is established
by evidence either direct or presumptive. This presumption, though
it has been recognized in many cases as existing, does not seem to be
established as “a genuine rule,” and is “always disputable, sometimes
entitled to considerable weight, but frequently liable to be rebutted
by very slight circumstances.” 1 Jones, Ev. § 52; 4 Wigmore, Ev.
§ 2531. :

Assuming, therefore, that defendant, on June 24, 1908, had his
place of residence outside >f the limits of McLean county as now con-
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stituted, does it follow, as a reasonable presumption from the facts
shown, that his residence at this place continued after the time that
he qualified as sheriff of McLean county, claimed title to the property
and emoluments of that office, and entered upon the exercise of its
very important functions? We have already noted that the presump-
tion of continuity of residence may be rebutted by slight circumstances
raised either directly or presumptively.

If it appears, in an action such as this, that the person against whom
it has been commenced is guilty of usurping, intruding into, or un-
lawfully holding or exercising the office in question, the court is au-
thorized not only to render judgment ousting and excluding him there-
from, but may in its discretion impose upon him a fine not exceeding
$5,000. Rev. Codes 1905, § 7359. If he is falsely assuming or pre-
tending to be or to act as a county officer when he is not such in fact,
he is liable to fine and imprisonment. Rev. Codes 1905, § 8632. If
he is wilfully exercising any of the functions of his office after the
expiration of his term and the qualification of his succcssor, he is
guilty of a misdemeanor. Rev. Codes 1905, § 8646. If, knowing his
term to have expired or his office to be vacant, he refuses to surrender
to his successor the books and papers appertaining to his office, he is
also guilty of a misdemeanor. Rev. Codes 1905, § 8647. It is alleged
in plaintiff’s pleading, and is one of the undisputed facts present in
this case, that defendant holds a certificate of election to the office of
sheriff of McLean county for a term of two years from January 4,
1909, has made and filed his official oath and bond, is exercising and
claiming the right to exercise the duties of the office, and is refusing
to turn over the books and papers belonging to said office, or to permit
plaintiff to enter into the same. It follows that unless he has, between
June 24, 1908, and the initiation of this action, transferred his resi-
dence from the county of Sheridan to McLean county, every act that
he has performed as sheriff of McLean county is an unlawful act, and
that he is guilty of a crime and misdemeanor, and is liable to fine,
forfeiture, and imprisoument. In the face of a state of facts such as
this, the slight and inconclusive presumption that his residence still
continues in Sheridan county entirely disappears. *‘The law will
not presume that a party has committed an unlawful act.” Kadlec v.
Pavik, 9 N. D. 278, 83 N. W. 5. Such presumption is one of the
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strongest known to the law, and clearly outweighs any presumption
that a state of fact shown to exist continues unchanged for several
months thereafter. ’

It is urged by the plaintiff in this action that the fact with refer-
ence to appellant’s place of residence was peculiarly within his own
wind and most easily proved or disproved by him; and, if such resi-
dence was in McLean county, defendant might in a few words have
given direct testimony that would have settled conclusively the entire
matter, and that the fact that he sat mute and did not offer any testi-
mony whatever “is most persuasive against him.” It will be noted,
however, that the plaintiff, while attacking the title to office of one
whom he admits is acting in the office, elected to rest his case entirely
upon presumption. In such a case appellant was entirely within his
rights in also deciding to rest upon the much stronger presumption
arising out of his incumbency of the office. Plaintiff might at any time,
in presenting proof upon what he admits is “a vital point,” have called
appellant to the stand, and under a statutory right of cross-examination
have inquired of him as to his residence at and after the time of the
segregation of the territory now comprising Sheridan county from that
of McLean county, without in any manner binding or concluding him-
self by his statements. Schwoebel v. Fugina, 14 N. D. 375, 104 N.
W. 848. The duty to furnish direct and positive testimony of any
essential fact is certainly first the duty of the party having the burden
of proof.

In an action of this character, it is incumbent upon plaintiff to show
by clear and satisfactory evidence his title to the office claimed. He
cannot rely upon the weakness of the defendant’s title. In this par-
ticular plaintiff has wholly failed. His evidence not only falls short
of showing even presumptively a vacancy in the office, but also fails
to show a valid and irrevocable appointment. As noted above, the pre-
sumptions are all in favor of defendant’s lawful tenure of the office
at the time of the beginning of this action. As against this state of
facts, plaintiff must show not only an actual vacancy existing therein,
but a valid appointment thereto. “A ‘vacancy in office,) within the
meaning of the law, can never exist when an incumbent of the office is
lawfully there and is in the actual discharge of official duty.” State
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ex rel. Standish v. Boucher, 3 N. D. 389, 21 L.R.A. 539, 56 N. W.
142. '

At the close of the evidence offered, the district court should have
granted defendant’s motion -to dismiss the action.

The judgment entered by the district court is, accordingly, reversed,
and it is directed to enter a judgment dismissing the action.

Fisg, J. (concurring specially). I concur in the result arrived at
in the foregoing opinion; but, as to that portion of the opinion wherein
it is held that the proof of plaintiff’s appointment by the board of
county commissioners is insufficient, I choose to express no opinion,
as a decision of such question is wholly unnecessary to a decision of the
case.

CarMopy, J. I concur with Judge Fisk.
On Petition for Rehearing.

Per CuriaM. A petition for rehearing filed by respondent’s counsel
in this case calls attention to an inadvertent misstatement in the opin-
ion of this court in the clause, “It is conceded by respondent in this
case that the county commissioners were without power to remove de-
fendant from office, and that the part of their resolution reciting that
- after December 24, 1908, defendant, Beck, was not a resident of Mec-
Lean county, is without evidential force.” It is apparent, from an
examination of respondent’s brief, that this clause is inaccurately
framed, and should have read: “It is conceded by respondent that
the county commissioners were without power to remove defendant
from office. The part of their resolution reciting that after December
24, 1908, defendant, Beck, was not a resident of McLean county, is
therefore without evidential force.” While it is true that respondent
does not concede that the preamble to the commissioners’ resolution re-
ferred to in the opinion is without evidential force, it is obvious that
such is the case. Respondent’s contention in his brief, and also upon
his motion for rehearing, is that under the provisions of § 2339, Rev.
Codes 1905, after the division of a county it becomes the duty of the
board of county commissioners of the original county to inquire into
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and determine what offices have become vacant by the segregation of
a part, in order that any vacancies found to exist may be filled; and
that a finding of fact made in the course of an official inquiry insti-
tuted in the performance of that duty carries with it at least prima
facie evidence of truth. The authority for such inquiry respondent
claims is necessarily implied from § 2339, which reads as follows:
“The county commissioners of a county from which a portion segre-
gates under this article shall immediately after such segregation re-
district their county into the districts provided for by the laws then
existing and shall fill the vacancies occasioned by such segregation in
the manner provided by law for filling vacancies.” A reasonable con-
struction of this section, according to its terms, discloses no additional
duty required of the county commissioners except that of creating new
commissioners’ districts when rendered necessary by the division of the
county. If in performance of this duty it incidentally appears that
the office of county commissioner or possibly some other of the county
offices are vacant by reason of the division, the board is required to fill
the vacancy. If the purpose of the statute is to require as a duty of
the county commissioners an inquiry into the fact of vacancies in office,
the means under which such inquiry could be fairly and justly made
would certainly be provided, including, among other important inci-
dents, notice to the party whose office may be declared vacant. No such
notice is provided for; neither is an orderly procedure of any kind
governing the conduct of such inquiry indicated or suggested. The
evident purpose of this statute is to provide only for redistricting the
county after the segregation of a part, and the power of the county
commissioners to inquire into or declare a vacancy in office is in no
manner extended by its provisions. As any evidential force to be given
the finding of the county commissioners that a vacancy existed depends
wholly upon whether it was made as the result of an inquiry which the
commissioners were authorized or required to institute, it follows that
under the facts of this case such finding is wholly without weight either
as a direct or presumptive means of proof.

Counsel in his petition for rehearing also attacks the reasoning of
the opinion to the effect that the cvidence submitted of respoudent’s
appointment is insufficient to establish prima facie his title to the office
or to raise a presumption that a vacancy existed in the office. His con-

tention is that the record of the action of the county commissioners
20 N. D.—2.
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made by the county auditor on his minutes is an ample and sufficient
compliance with the statute requiring that an appointment to fill a
vacancy be made in writing, and dispenses with the necessity of a
formal written commission. In the view of the writer of this opinion,
such contention is without merit. The commission provided for by
statute is evidently a writing signed by the appointing power, and not
simply a written record of its oral action; and nothing short of pro-
duction of the document itself will satisfy the conditions required of
a party who elects to rely wholly upon a presumption arising from the
fact of such appointment, or to base a claim of title to office upon it.
There is the same differences between the appointment in writing re-
quired by law and an entry on the commissioners’ minutes stating the
fact of appointment as there is between any official document duly
executed by the officer required to make it and the history of his act in
making and signing such a paper written by another and entirely differ-
ent person. In this view, however, as will be noted from an examina-
tion of the opinion, the other members of this court do not deem it
necessary to the result announced to concur, but hold that, even though
the appointment shown by the evidence of this case raises a presump-
tion of vacancy in office, such presumption is entirely overborne by the
counterpresumption that defendant did not commit a crime by taking,
holding, and attempting to perform the duties of a county office when
he was not a resident of the county.
The petition for rehearing is therefore denied.

ST. ANTHONY & DAKOTA ELEVATOR COMPANXNY, a Corpora-
tion, v. ISIDOR DAWSON and John H. Byfield, Copartners as
Dawson & Byfield.

(126 N. W. 1013.)

Personal Property — Sales — Implied Warranties.
1. On a sale of personal property by the owner, there is an implied war-
ranty of title free from incumbrance,
Sales — Constructive Possession — Effect as to Implied Warranties.

2. There may be an implied warranty of title of personal property on a sale
thereof, although only in the constructive possession of the seller as bailor.

Note.—The courts unanimously hold that the warranty of .title which is im-
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Warehouse Receipts — Effect of Assignment — Transfer of Title.

3. An indorsement in blank followed by an unconditional delivery by the
holder of a warehouse receipt for grain stored in a public elevator, to a creditor
for a valuable consideration, passes the title to the grain represented by the
ticket, and is a transfer of the title and a sale of the grain to such creditor.

Warehousemen — Delivery of Ticket to Elevator Company — Sales.

4. Where such creditor as holder of such storage ticket therefore delivers
the same to the elevator company and receives the money due thereon, a sale of
the grain is thereby made.

Sales — Payment of Encambrances by Purchaser — Damages.

5. A person who sells personal property on which there is a valid mortgage,
and the purchaser is compelled to pay said mortgage after an adjudication of
its validity, is liable to such purchaser for the amount of the mortgage and
costa.

Sales — Defense of Title to Property Warranted — Damages — Attorney’s
Fees — Demand upon Warrantor to Defend.

6. If such purchaser, when sued for conversion in disposing of the property
on which the mortgage was, requests the seller to defend the action, and he
does not, the purchaser is entitled to recover, in addition to the amount of the
mortgage and costs, special damages for a reasonable attorney’s fee when plead-
ed and proven.

Opinion filed March 8, 1910. Rehearing denied June 10, 1910.

Appeal from District Court, Cavalier county, Kneeshaw, J.

Action by St. Anthony & Dakota Elevator Company against Dawson
& Byfield. Judgment for defendant, and plaintiff appeals.

Reversed.

Guy C. H. Corliss, for appellant.

Where a warrantor of title is notified to defend a suit for the breach
of such title and fails to defend, the recovery in such suit fixes the
damage. 24 Am. & Eng. Enc. Law, pp. 740-742; 2 Black, Judgm.
§§ 572, 574; 22 Cyc. Law & Proc. p. 106; First Nat. Bank v. First
Nat. Bank, 68 Ohio St. 43, 67 N. E. 92.

Cleary & McLean and Jeff M. Myers, for respondent.

Transfer of storage tickets transfers the grain stored. Best v. Muir,
8 N. D. 44, 73 Am. St. Rep. 742, 77 N. W. 95.

Morcax, Ch. J. This is an action for damages based upon a breach

plied on a sale of personalty protects against outstanding liens and encumbrances,
as shown by a review of the authorities in a note in 16 L.R.A.(N.S.) 410.

For a discussion of the general subject of warranty implied on sale of chattels, see
note in 62 Am. Dec. 460.
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of an implied warranty of title on an alleged sale of wheat to the
plaintiff by the defendants. The complaint alleges that the defend-
ants sold the wheat to the plaintiff, and that the same was encumbered
by the lien of a chattel mortgage which the plaintiff was compelled to
pay to the owner thereof, the Robertson Lumber Company. The an-
swer denies that the defendants sold such wheat to the plaintiff, and
further alleges that the same was sold to the plaintiff by the owmer
thereof, through the defendants as his agents. The action was tried
to the court, a jury having been waived. Findings of fact and con-
clusions of law in favor of the defendants were made, and, pursuant
thereto, the action dismissed. The plaintiff appeals from the judg-
ment entered on such findings, and alleges that the findings of fact
are not sustained by the evidence, and that the conclusions of law are
not warranted by the facts.

+ In substance, the facts are as follows: One H. J. Spenst was the
grower and owner of the wheat in controversy. In 1906 he mort-
gaged it as a growing crop to the Robertson Lumber Company to securc
an indebtedness from him to such company. This mortgage was duly
filed in the office of the register of deeds. After the filing of said
mortgage, Spenst executed and delivered to the defendants two mort-
gages upon the same crop. In October of said year, one of the de-
fendants, on behalf of his firm, interviewed Spenst in regard to the
payment of the mortgages due said firm, and had in his possession at
that time replevin papers for the purpose of taking possession of the
mortgaged property. Spenst was not willing to have the property
taken, and possession thereof was not taken under the replevin papers,
but an arrangement was entered into between Dawson, representing
his firm, and Spenst, whereby Spenst was to pay to the defendants the
sum of $500 at once, and the defendants agreed to extend the pay-
ment of the balance for one year upon the payment of said sum. At
said interview, it was agreed that the wheat should at once be hauled
to market, and Spenst caused the same to be done soon thereafter;
the last load having been delivered at the plaintiff’s elevator on the
12th day of October, 1906. On the evening of that day, Spenst and
the defendant Byfield met at the elevator, and storage tickets were
issued by the plaintiff’s agent to Spenst for all the wheat that he had
delivered up to that time, amounting to 882 bushels, The storage
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tickets were delivered by the agent to Spenst at that time, and the
same were immediately indorsed by him in blank, and, after such
indorsement, he delivered same to Byfield with instructions to “go
and get your money.” There was nothing said in regard to the mar-
ket price of the wheat at that time, but the number of bushels, grade,
and dockage were figured up. Spenst and Byfield then left the elevator,
and went to the office of the defendants. At the office a new arrange-
ment was entered into between them. It provided that Spenst should
pay the sum of $31 in addition to what the storage tickets represented,
and he was to return to the defendants a span of horses which he had
purchased from them. The defendants were to receive $557 under
his new contract, and the return of the horses, and upon the payment
of the $31 and the return of the horses the indebtedness was to be
canceled. On the following day defendants surrendered the storage
tickets at the elevator office, and a cash ticket was issued to them in
lieu thereof, and, upon the surrender of the cash ticket, the plaintift
paid them the full amount called for by them, being $526.25.

It is somewhat uncertain whether anything was said at the elevator
on the 12th as to what the price of the wheat was at that time. From
matters that transpired afterwards between Spenst and the defend-
ants, it appears that they considered the value of such storage tickets
to be $526.25. We do not deem this to be of any materiality in view
of what happened thereafter in reference to the conditions under which
possession was afterwards unconditionally given to the defendants of
the storage tickets. The controverted question in this case is whether
the storage tickets were absolutely and unconditionally turned over
to the defendants to become their property, or whether the same were
turned over to them as Spenst’s agents, under which he was to re-
ceive the money represented thereby, to be applied on the indebted-
ness. On his cross-examination, Byfield states that these tickets were
turned over to him as his property, but he afterwards, to some extent,
qualifies that statement. On the back of the storage tickets is found
a certain memorandum, which is in these words:

Date sold, Oct. 13, 1906.
66 30/60 bu. Price 643c. Amount, $42.85. Less storage and in-
surance, collected,........ Net proceeds, $42.85.
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Received from the St. Anthony & Dakota Elevator Co. forty-two
and 85/100 dollars ($42.85) in full payment for this ticket.
[Signed] H. J. Spenst, Grower.

The indorsement on the back of the other storage ticket was precise-
ly the same, except as to the number of bushels and price. On the
13th of October the following cash ticket was issued by the plaintiff’s
agent, and delivered to the defendants:

Dresden, N. Dak. Station, Oct. 13, 1906.

No. 341.
Bought of H. Spenst, 822 20/60 bu. No. 1 (grade) at 64}c. pr bu.,
$530.40. Less storage,........ Net value, $530.40.

The St. Anthony & Dak. Elevator Co.
By A. J. Foss, (Agt.)
Received payment.
H. Spense,
By J. H. Byfield.

Upon the surrender of this cash ticket the elevator agent paid the
defendants the sum of $526.25.

These facts are practically all conceded to be true, and the appel-
lant in his brief concedes them to be true for the purpose of his con-
tentions, and therefrom argues that the conclusions of law are not
warranted by the facts. Under such circumstances, we are to con-
sider the facts as to their sufficiency to warrant a dismissal of the
action as a matter of law. It is conceded that, when the elevator
tickets were turned over to Byfield at the elevator office, the defend-
ants were entitled to receive only $500 out of the proceeds thereof. Un-
der the subsequent arrangements, they became entitled to all the pro-
ceeds of said tickets. Under these facts, what conclusions can prop-
erly be drawn as to whether the wheat was sold to the plaintiff by
Spenst or by the defendants? Inasmuch as the facts are conceded,
the findings of the trial court are not entitled to the usual presumption
in their favor. The question presented to us is whether the conclu-
sions of law are warranted by the facts or not. The respondent con-
tends that the storage tickets, cash ticket, and the indorsements there-
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on conclusively show that the defendants did not buy the wheat from
Spenst nor sell it to the plaintiff. Standing alone and unexplained,
this contention would have force. The question of the manner of
doing business at this elevator in respect to storage tickets was proven
in this case, and therefrom it appears that it was a uniform and gen-
cral custom that the grower’s name, if he delivers the grain at the
clevator, is always used in receipting for the money, although the
ticket may have been sold by him and be presented at the elevator by
the purchaser as its owner. This evidence as to custom or general
usage was not objected to, and is therefore not denied, and must be
taken as true in this case. Whatever force would have to be given to
these indorsements standing alone or unexplained cannot be given to
them in view of such evidence. The indorsements, therefore, have
no force as evidence that the defendants acted as Spenst’s agents in
this transaction. The question before us is what was the legal effect
of the indorsements of the storage tickets in blank by Spenst, in con-
nection with his action in subsequently agreeing that the defendants
were absolutely and unconditionally entitled to them and their en-
tire proceeds. Under this new arrangement, Spenst relinquished all
claim to the tickets, and the defendants thereafter had absolute control
thereof. The delivery of the wheat by Spenst to the elevator com-
pany was a bailment. The title did not vest in the elevator company
by such delivery. The title remained in Spenst. Under the terms of
storage tickets, Spenst had the right to demand possession of such
wheat, and the elevator company would be compelled to turn the same
over to him, if in its possession and the same could be done, and, if
the same was not in its possession, and the identical wheat could not
be delivered, it was compelled to deliver to Spenst an equal number
of bushels of wheat of like grade. These matters are elementary, and
no authorities need be cited in support of them.

It is also beyond controversy that the assignment and delivery of
storage tickets unconditionally passes the title to the property and to
the storage tickets to the person to whom they are delivered. This is
a statutory provision in our state. Rev. Codes 1905, § 2266. It is
therefore beyond dispute that the defendants became the absolute own-
ers of the storage tickets and of the wheat represented thereby under
the new arrangements made on October 12th. By presenting such
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storage tickets to the elevator company and receiving the money due
thereon a sale of the wheat was made by the defendants. By turning
over the tickets to the elevator company and receiving the money
thereunder, the elevator company ceased to be bailee and became the
owner of the wheat. It is clear to us that no other effect can be given
to the transaction than to hold that a sale was made by the defend-
ants. In legal effect the facts are the same as though they had de-
livered the wheat at the elevator themselves and received the money
therefor. In that case no question could be raised as to their hav-
ing sold the wheat.

It is contended, however, that in any event there was no sale by the
defendants from which an implied warranty would follow, inasmuch
as there was no express claim of ownership, and possession of the
wheat was not in the defendants when it was sold to the plaintiff.
We think that the defendants were in the constructive possession of
the wheat after the storage tickets were turned over to them, and this
is sufficient to sustain a sale with implied warranty of title that it is
free from encumbrance. The statute provides that an implied war-
ranty arises when a person sells personal property as his own, and it
is claimed that defendants did not sell this wheat as their own. What
we have already stated disposes of this contention. We have held that
the sale was not made by them as agents of Spenst, which is the same
as holding that the sale was made as their own property.

In this case special damages were pleaded, and evidence as to such
damages was received. The special damages pleaded and proven are
attorney’s fees necessarily paid out by the plaintiff in defending the
action brought against it by the Robertson Lumber Company. After
that suit was begun, the plaintiff herein demanded that the defend-
ants defend that action. They did not comply with this demand, and
plaintiff defended it, although unsuccessfully. Evidence as to the
reasonableness of the attorney’s fee in that case was submitted on
this trial, and the trial court found that the sum of $150 was a
reasonable attorney’s fee in that action. The appellant insists in this
court that said sum shall be allowed to it as damages. The respond-
ent does not resist it in the brief, and does not consent to it. It is
left entirely without argument, and no authorities are cited by either
party as to the allowance of such disburscments as special damages.
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We are satisfied, on principle, that the amount should be allowed in
this case. The defendants having refused to defend the action, the
plaintiff might jeopardize its right to recover what it paid, if it paid
the amount of the mortgage or did not defend the action. If the
Robertson Lumber Company mortgage was invalid for any reason, or
there was any defense to it, and it had been paid by the plaintiff, no
recovery could be had against the defendants on account of such pay-
ment. It was therefore a safe and business-like precaution for the
plaintiff to defend said action and secure an adjudication as to the
validity of the alleged prior mortgage.

We think, also, that such attorney’s fees are allowable as special
damages, under the provisions of § 6574, Rev. Codes 1905, when
pleaded and proven. Whether that section is applicable or not is not
material, as such attorney’s fees may be recovered as special damages
under the ordinary rule of law that full compensation is recoverable
in such cases. Whereas the authorities are not in harmony upon this
question, the great weight thereof is in favor of the allowance of
such attorney’s fees in cases where the covenantor is requested to de-
fend the suit when brought. The authorities on this question are col-
lected in 11 Cyc. Law & Proc. p. 1167. See also 8 Am. & Eng. Enc.
Law, 2d ed. p. 190. In Seitz v. People’s Sav. Bank, 140 Mich. 106,
103 N. W. 545, where a similar question was considered as upon the
breach of covenants pertaining to real estate titles, the court said:
“The cases are not agreed, but the better rule in our opinion, and the
one sustained by the weight of authority, is that the expenses of the
defense of title, including attorney’s fees, are recoverable.”

For these reasons, the appellant is entitled to recover from the de-
fendants the amount of the judgment recovered against it by the
Robertson Lumber Company, with the costs of that suit and interest,
together with the sum of $150 as attorney’s fees, with interest thereon
from the date of said judgment.

The judgment is reversed. All concur.
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JOHN J. STUBBS, Suing for the Use and Benefit of Charles Bat-
telle, v. W. G. HOERR. ‘

(125 N. W. 1062.)

Opinion filed March 18, 1910,

Appeal from District Court, Emmons county, W. H. Winchester, J.

Action by John J. Stubbs against W. G. Hoerr. Judgment for
plaintiff, and defendant appeals.

Modified and Affirmed.

Cochrane & Bradley, for appellant.

Lynn & Coventry, for respondent.

Per Curiam. Aside from certain unimportant details, includiné
the parties, the real property involved, and amount of taxes, the
facts are the same as those in McKenzie v. Boynton, 19 N. D. 531,
125 N. W. 1059, with this exception, that in the case at bar plain-
tiff, at the time notice of the expiration of the time for redemption
was attempted to be served on him, was a nonresident of this
state. The stipulated facts disclose that a mnotice, signed “Em-
mons County, North Dakota, by W. H. Allen, County Treasurer,”
was sent by registered mail, addressed to plaintiff at Papillion, Ne-
braska, but was never delivered, same having been returned; also
that the said Allen, as treasurer, caused to be published in the Em-
mons County Record an alleged notice addressed “To all persons, com-
panies, or corporations who have or claim any estate, right, title, or
interest in, or claim or lien upon, any of the several pieces or parcels
of land described in the list hereto attached.” Such alleged notice
contains a list of names and a description of various tracts of land
opposite such names, and plaintiff’s name appears therein, opposite
which is a description of the land in controversy. The same is signed
“Emmons County, N. D., by H. W. Allen, Treasurer.” The at-
tempted service of the notice of the expiration of the time for re-
demption was clearly insufficient. The statute (section 14, chap: 67,
Laws 1897) requires services of such notice to be made, where the
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owner of the land is a nonresident of the state, by registered letter
addressed to such owner at his last-known post office address, and by
publication thereof in a newspaper published in the county where the
land is situated, for at least thirty days. Not only does the record
fail to show that plaintiff’s last-known address was Papillion, Ne-
braska, but the notice as published in such newspaper, even conceding
that the county treasurer had the right to give such notice, is not a
compliance with the statute. A notice addressed generally, and run-
ning to no particular person or persons, and describing different
tracts owned by different persons, is not a sufficient compliance with
the statute. The rule announced in Ambler v. Patterson, 80 Neb.
570, 114 N. W. 781, and Id. 80 Neb. 575, 117 N. W. 990, under a
similar statute is, we think, sound. To the same effect are the de-
cisions in Jowa. See White v. Smith, 68 Iowa, 313, 25 N. W, 115,
27 N. W. 250, and Adams v. Burdick, 68 Iowa, 666, 27 N. W. 911,

No proper notice of the expiration of the time for redemption hav-
ing been served, the rules announced in McKenzie v. Boynton, supra,
are coentrolling, and require an affirmance of the judgment appealed
from, after the same is modified in the particulars in which the judg-
ment in McKenzie v. Boynton was directed to be modified; appellant
to recover his costs on this appeal.

THE COUNTY OF BURLEIGH, North Dakota, a Public Corpo-
ration, v. THE COUNTY OF KIDDER, North Dakota, a Public
Corporation.

(1256 N. W. 1063.)

Limitation of Actions — Specialty Created by Statute — County Debts.

1. An action against a county to enforce a liability arising from an indebted-
ness of plaintiff county, charged upon the defendant county by an act of the
legislature segregating from plaintiff county a portion of its territory, and
annexing such territory to defendant county, is upon a specialty created by the
statute, and is not within the provisions of the statute of limitations of this
state.

Note. —The question of the liability for debts of territory annexed to a county,
city, or other municipality is the subject of a note in 27 L.R.A.(N.S.) 1147, and
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Limitation of Actions — Creation of Fund Essential to Pleading of Statute.

2. A county cannot plead limitation to an action against it to enforce an ob-

ligation payable from a particular fund, without first showing that it has pro-
vided such fund.

Division of County — Apportionment of Debt — Legislative Rule Exclusive.
3. Where a county is divided, and the detached territory is annexed to an-

other county, the rule for the division and apportionment of the debts between
such county and the county to which the detached territory is annexed belongs
exclusively to the legislature, and not ‘to the courts; and when the legislature
has determined how the debts shall be apportioned, the courts cannot interfere.

Pleas of Laches.
4. For reasons stated in the opinion, held, defendant county cannot success-
fully invoke the doctrine of laches as a defense.

Opinion filed March 19, 1910.

Appeal from District Court, Burleigh county; W. H. Winches-
ter, dJ.

Action by Burleigh County against Kidder County. Judgment for
plaintiff, and defendant appeals.

Affirmed.

Joseph W. Walker, for appellant.

Appellant being ultimately liable on the obligation, statute began to
run when respondent paid it. State v. Baker County, 24 Or. 141, 33
Pac. 530; Frank v. Brewer, 54 Hun, 633, 26 N. Y. S. R 590, 7
N. Y. Supp. 182; Barnsback v. Reiner, 8 Minn. 59, Gil. 37; Richter
v. Henningsan, 110 Cal. 530, 42 Pac. 1077; Mt. Desert v. Tremont,
75 Me. 253.

Statute of limitations applies to counties. 19 Am. & Eng. Enc.
Law, 2d ed. p. 191. It is a meritorious plea. Wheeler v. Castor, 11
N. D. 347, 61 L.R.A. 746, 92 N. W. 381; Trowbridge v. Schmidt, 82
Miss. 475, 34 So. 84.

R. N. Stevens, State’s Attorney, and Geo. W. Newton, for respond-
ent.

the authorities there reveiwed show that, as a general rule, in the absence -of
statute or constitutional provision to the contrary, such territory is liable for its
proportionate share of the existing indebtedness.

The broader question of the legal results of change of county boundaries and of
the erection of a new county out of part of an old one is considered in a note in
85 Am. Dec. 100.
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Legislature may impose burdens upon counties. ILaramie Coun-
ty v. Albany County, 92 U. 8. 307, 23 L. ed. 552; Guilder v. Dayton,
22 Minn. 366; State ex rel. Slipp v. McFadden, 23 Minn. 40; State
ex rel. Atty. Gen. v. Pawnee County, 12 Kan. 426; Re Division of
Howard County, 15 Kan. 194; Sedgwick County v. Bunker, 16 Kan.
498; McDonald v. Maddux, 11 Cal. 187; State ex rel. Police Comrs.
v. County Ct. 34 Mo. 546; Depere v. Bellevue, 31 Wis. 120, 11 Am.
Rep. 602; Stone v. Charlestown, 114 Mass. 214.

Trustee of a direct trust, when sued by beneficiary, cannot plead
statute of limitations. Von Hoffman v. Quincy, 4 Wall. 554, 18 L.
ed. 410; Lincoln County v. Luning, 133 U. S. 529, 532, 33 L. ed.
766, 768, 10 Sup. Ct. Rep. 363; Parish School Directors v. Shreve-
port, 47 La. Ann. 1310, 17 So. 823; Maenhaut v. New Orleans, 2
Woods, 108, Fed. Cas. No. 8,939; In Bullard v. Bell, 1 Mason, 243,
Fed. Cas. No. 2,121.

Where a statute expressly enjoins a duty, such duty cannot be ex-
cused by statute of limitations. Coster v. Murray, 5 Johns. Ch. 522;
Oliver v. Piatt, 3 How. 409, 11 L. ed. 657; Lewis v. Hawkins, 23
Wall. 119, 23 L. ed. 113; Rush County v. State, 103 Ind. 497, 3
N. E. 165; State ex rel. Hord v. St. Joseph County, 90 Ind. 359;
Harrodsburg v. Harrodsburg Educational Dist. 9 Ky. L. Rep. 605,
7 S. W. 312; Underhill v. Sonora, 17 Cal. 173; Union P. R. Co. v.
Durant, 95 U. 8. 576, 24 L. ed. 391; State ex rel. Hudson v. Tram-
mel (Mo.) 11 S. W. 747; Sawyer v. Colgan, 102 Cal. 283, 36 Pac.
580, 834 ; State ex rel. Davis v. Lincoln County, 23 Nev. 262, 45 Pac.
982,

Not until funds are in the treasury, properly applicable, will the
statute begin to run. State ex rel. Davis v. Lincoln County, supra;
Spaulding v. Arnold, 125 N. Y. 194, 26 N. E. 295; Sawyer v. Col-
gan, supra; Gasquet v. Directors of City Schools, 45 La. Ann. 342,
12 So. 506; King Iron Bridge & Mfg. Co. v. Otoe County, 124 U.
8. 439, 31 L. ed. 514, 8 Sup. Ct. Rep. 542.

Caemopy, J. The plaintiff commenced this action September 5,
1907, to recover a judgment against the county of Kidder, adjudging
that said county is indebted to it for a just and equitable proportion
of the bonded indebtedness of Burleigh county existing on the 10th
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day of March, 1885, and based upon the assessment in said Burleigh
county for the year 1884, and the amount of such indebtedness under
the provisions of the special acts, chapters 23 and 24, passed by the
legislature of Dakota territory March 10, 1885, segregating from
Burleigh county townships 137-144, inclusive, in range 74, west of
the fifth principal meridian, and annexing them to Kidder county.
From a judgment in favor of plaintiff, defendant appeals and de-
sires a review of the entire case in this court.

The facts necessary to a decision of this case are as follows: In
the year 1873 plaintiff was organized as a county. In the year 1880
defendant was organized as a county. Prior to the 10th day of March,
1885, the county of Burleigh included within its boundaries town-
ships 137-144, inclusive, north of range 74. That on the 10th day
of March, 1885, the legislature of the territory of Dakota, by an act
entitled “An Act to Define the Boundaries of Kidder County,” be-
ing chapter 23 of the Special Laws of 1885, segregated such town-
ships from the county of Burleigh, and included them within the
county of Kidder, and that since that time they have continued to be,
and now are, a part of the county of Kidder. That on the 10th day of
March, 1885, the legislature passed an act entitled “An Act to Amend
an Act Entitled ‘An Act Defining the Boundaries of Kidder County,’ >’
being chapter 24 of the Special Laws of 1885, which act, as far as ma-
terial here, is as follows:

“Section 1. That the portion of Kidder county segregated from the
said Burleigh county, lying in range 74 west, shall not be released
from its just and equitable proportion of the bonded indebtedness of
said Burleigh county, at the date of the passage of this bill, and that
said county of Kidder shall assume and pay said indebtedness.

“Sec. 2. That within sixty days after the passage and approval of
this act, the county commissioners of said Kidder county shall meet
the county commissioners of Burleigh county, in the city of Bismarck,
and the said commissioners of the two counties shall constitute a joint
board of commissioners whose duties it shall be to ascertain the
amount of the bonded indebtedness to be assumed by the county of
Kidder, . . . the assessment of Burleigh county for the year
eighteen hundred eighty-four being taken as the basis of valuation,
and when so ascertained the commissioners of said county of Kidder
shall, and are hereby authorized, to execute and deliver to the board of
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county commissioners of Burleigh county, for such share of the bonded
indebtedness so ascertained, bonds of the county of Kidder with interest
coupons attached, bearing the same rate of interest, due and payable
at the same time as the bonds of Burleigh county, against which they
are issued.”

That the total valuation of all property in Burleigh county for the
vear 1884, as shown by the assessment for that year, was the sum of
$3,079,253, and that the total valuation of all property in said town-
ships 137-144, both inclusive, for the year 1884, as shown by the
assessment in said Burleigh county for such year, was the sum of
$48,250, and that the total of the bonded indebtedness of Burleigh
county on the 10th day of March, 1885, was the sum of $114,867.50.
That all of said bonded indebtedness was paid by respondent on and
prior to July 1, 1894. That no part of said bonded indebtedness
was ever paid or assumed by said Kidder county, nor were any bonds
for such share of the bonded indebtedness issued by said Kidder coun-
ty, nor has Kidder county ever levied or collected any tax to pay its
proportion of such bonded indebtedness, nor any part thercof. That
on the assessed valuation of Burleigh county for the year 1884 the
proportion of the bonded indebtedness of said Burleigh county to be
assumed by Kidder county was $1,803.15, on the 10th day of March,
1885, and the interest thereon to November 1, 1908, was $2,269.89,
making a total sum of $4,073.04, for which sum the respondent had
judgment. That no joint meeting of the county commissioners of the
said two counties of Kidder and Burleigh has ever been held for the
purpose designated in said chapter 24, or at all, except that pursuant
to a notice by the county auditor of Burleigh county the boards of
county commissioners of Kidder county and Burleigh county met
at the courthouse in the city of Bismarck on the 2d day of September,
1895, in the matter of the transfer of range 74 from Burleigh county
to Kidder county, but no agreement was arrived at, and nothing was
done. The minutes only show that the matter was discussed at length,
after which the boards adjourned until September 3, 1895. In the
fall of 1895 the respondent was claiming from appellant the sum of
$2,655.57 on account of the segregation of the territory hereinbefore
described from Burleigh county and the annexation of said territory
* to Kidder county. .
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The minutes of the commissioners of appellant, Kidder county, show
that on the 7th day of October, 1895, a motion was passed instructing
the county attorney of Kidder county to meet with the county com-
missioners of Burleigh county October 8, 1895. Nothing, however,
was done in the matter. On the 8th day of January, 1896, the board
of county commissioners of Kidder county passed a resolution, express-
ly denying that appellant was indebted to respondent in any sum of
money whatever on account of said segregation and annexation, but, as
a matter of compromise and to avoid litigation, offered to pay respond-
ent the sum of $600. That there was in the year 1884, in said Burleigh
county and in the townships segregated therefrom and annexed to said
Kidder county, a large number of odd-numbered sections of land, as
shown by said assessment, within the place limits of the grant to the
Northern Pacific Railway Company, made by the act of Congress ap-
proved July 2, 1864, and upon which the survey fees had not been paid
to the United States government. That the assessed valuation of Bur-
leigh county for the year 1.84, aside from the assessment on such odd-
numbered sections of land, was the sum of $1,890,204. That the as-
sessed valuation for the year 1884 of the townships segregated from
the county of Burleigh and annexed to the county of Kidder, aside from
the assessment of the said odd-numbered sections, was the sum of $1,-
900. That the odd-numbered sections in Burleigh county, and in the
townships segregated from Burleigh county and annexed to Kidder
county, were patented to the Northern Pacific Railroad Company by
the patent from the United States government in the years 1895 and
1896. All of the evidence regarding the odd-numbered sections was
objected to by respondent as irrelevant and immaterial.

At the close of respondent’s case, appellant made a motion to dis-
miss the action for the following, among other, reasons: “That it af-
firmatively appears, and there is no evidence tending to show to the
contrary, that the cause of action set out, or purported to be set out,
in plaintiff’s complaint accrued more than ten years prior to the com-
mencement of this action.” At the close of the testimony appellant
made the following motion: “Both parties having rested, the defend-
ant moves the court that this action be now dismissed, upon the ground
that it is admitted by both parties hereto of record that all of the out-
standing indebtedness of Burleigh county, existing on March 10, 1885,
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was paid and satisfied as the same matured, both coupons and bonds,
and the last of said bonds and coupons having been matured more than
six years, and more than ten years, prior to the commencement of this
action.” '

The following are the ultimate facts claimed by the appellant to be
established by the evidence, and upon which it relies for reversal:
(1) That the cause of action set forth in the respondent’s complaint
did not accrue within ten years prior to the commencement of this
action. (2) That the total valuation of Burleigh county in the year
1884, as shown by the assessment of said county for that year, was
the sum of $1,800,204, and that the total valuation of all property in
said townships 137-144, both inclusive, in said range 74, in the
‘year 1884, as shown by the assessment of said Burleigh county
for said year, was the sum of $1,900. (3) That the valuation
of the property in said townships so set off to said Kidder county,
in the assessment of said Burleigh county for the year 1884,
is (by computation) 0.1006 per cent of the valuation of all the prop-
erty in said Burleigh county, in the assessment of said county for
said year. (4) That the sum of $115.55 is (by computation) the just
and equitable portion of the bonded indebtedness of Burleigh county
at the date of the passage of said acts, viz., March 10, 1885; that the
sum of $186.50 is the interest thereon, at the rate of 7 per cent per
annum from said date to November 1, 1908, and that the gross amount
of said sums is $301.05, and that the said county of Kidder was justly
indebted to the said county of Burleigh, if in any amount whatever, on
November 1, 1908, in the said sum of $301.05, and no more.

But three questions are to be determined on this appeal: (1) Wheth-
er the statutes of limitations ran against the county of Burleigh; (2)
whether the odd-numbered sections of land in the county of Bur-
leigh, and in that portion segregated from the county of Burleigh and
annexed to the county of Kidder, should be considered in fixing the
assessed valuation of Burleigh county in the year 1884; (3) laches
on the part of respondent. ,

Chapter 28, Rev. Codes 1877, which were in force on March 10,
1885, provides: “For county sinking fund such rate as in the estima-
tion of the board of county commissioners will pay one year’s interest

on all the outstanding debt on the county, with fifteen per cent on
20 N. D.—3.
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the principal.” From the foregoing it appears that the general pro-
visions of the statutes then existing provided for the raising of funds
to meet the indebtedness of counties. It is elementary that like or
similar provisions must be retained as long as the indebtedness con-
tinues. Mobile v. Watson, 116 U. S. 289, 29 L. ed. 620, 6 Sup. Ct.
Rep. 398; Von Hoffman v. Quincy, 4 Wall. 535, 18 L. ed. 403. The
statute of limitations is what is known in law as a statute of repose.
It is a statute enacted as a matter of public policy, to fix a limit in
which an action must be brought or the obligation will be presumed to
have been paid. The statute is intended to run only against those
who are neglectful of their rights, and fail to use reasonable and prop-
er diligence in the enforcement thereof. They are based on the pre-
sumption of law that, from the lapse of time, it is fair to presume
that the debt has been paid. Barnmes v. Turner, 14 Okla. 284, 10
L.R.A.(N.S.) 478, 78 Pac. 108, 2 A. & E. Ann. Cas. 391.

In the case at bar the county commissioners of appellant were, with-
in sixty days after March 10, 1885, required to meet the county com-
missioners of respondent in the city of Bismarck and ascertain the
amount of the bonded indebtedness to be assumed by appellant, and
executed and delivered to the board of county commissioners of re-
spondent bonds of appellant county of Kidder, with interest coupons
attached, bearing the same rate of interest, due and payable at the
same time as the bonds of Burleigh county, against which they are to
be issued. To provide a fund for the payment of such bonds and in-
terest when due, the board of county commissioners of appellant coun-
ty were required to create a county sinking fund, and levy a sufficient
tax on the taxable property in the county to pay one year’s interest on
the bonds, with 15 per cent on the principal, and make such levy each
year until the bonds and interest were paid. It is undisputed that
appellant neither executed nor delivered the bonds, and never made
any provision for the payment of the amount of the bonded indebted-
ness to be assumed by it or the interest thereon.

The respondent in this action contends that chapter 24, Laws 1885,
contains special provisions that take this claim out of the bar pro-
vided by the general statute of limitations. It is by virtue of the pro-
visions of this act that respondent seeks to maintain this action against
appellant. No action could be maintained against appellant upon the
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bonds issued by respondent, except by force of the act of the legisla-
ture approved March 10, 1885. The liability or obligation of appel-
lant to pay its proportionate share of the bonded indebtedness of re-
spondent could not arise except by legislative action. Under the pro-
vision of the act segregating townships 137-144, inclusive, range 74,
from Burleigh county and annexing them to Kidder county, appel-
lant assumed and agreed to pay its proportionate share of the bonded
indebtedness of respondent on March 10, 1885. Its liability was fixed
and determined by said act. The bonded indebtedness was originally
to be paid by Burleigh county. Kidder county, except for the pro-
visions of the statute referred to, could not be held answerable for the
debt, or any portion thereof. This debt or obligation is in the nature
of a specialty, and in our opinion is not barred by the statute of limi-
tations. In 1 Wood on Limitations, § 39, it is said that “the test [by
which to determine] whether a statute creates a specialty debt or not
might be said to be whether, independent of the statute, the law im-
plies an obligation to do that which the statute requires to be done,
and whether, independently of the statute, a right of action exists
for the breach of the duty or obligation imposed by the statute. If
so, then the obligation is not in the nature of a specialty, and is with-
in the statute; . . . but, if the statute creates the duty or ob-
ligation, then the obligation thereby imposed is a specialty, and is not
within the statute.”” Apply this test to the present case. Independent-
ly of the statute, the law does not imply any obligation upon appellant,
Kidder county, to pay the debt, or any part thereof; nor, independent-
Iy of the statute, could any right of action be maintained by respondent
against appellant. But the statute does create the duty or obliga-
tion on appellant to pay its proportionate share of such bonded in-
debtedness, and the obligation thereby imposed is a specialty, and is
not within the provisions of the statute of limitations pleaded herein.
The cases, although different in their facts, are all more or less akin
in principle to the present case, and the general trend of all analogous
cases is substantially in the same vein, and is in accord, with the views
we have expressed. Robertson v. Blaine County, 47 L.R.A. 459, 32
C. C. A. 512, 61 U. S. App. 242, 90 Fed. 63; Bullard v. Bell, 1
Mason, 243, Fed. Cas. No. 2,121; Van Hook v. Whitlock, 3 Paige,
409; Cowenhoven v. Middlesex County, 44 N. J. L. 232; State v.
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Baker County, 24 Or. 141, 33 Pac. 530; Pease v. Howard, 14 Johns.
479; Lane v. Morris, 10 Ga. 162; Higby v. Calaveras County, 18
Cal. 176 ; Cork & B. R. Co. v. Goode, 13 C. B. 826 ; Barnes v. Turner,
supra.

The courts are practically unanimous in holding that the statute
of limitations does not begin to run against a warrant issued by a
municipal, or quasi municipal, corporation, and payable out of the
fund, until the corporation has provided a fund from which it may
be paid. Wetmore v. Monona County, 73 Iowa, 88, 34 N. W. 751;
Gasquet v. Directors of City Schools, 45 La. Ann. 342, 12 So. 506;
Fernandez v. New Orleans, 46 La. Ann. 1130, 15 So. 378; Apache
County v. Barth, 6 Ariz. 13, 53 Pac. 187; Potter v. New Whatcom,
20 Wash. 589, 72 Am. St. Rep. 135, 56 Pac. 394; Brannon v. White
Lake Twp. 17 S. D. 83, 95 N. W. 284; Lincoln County v. Luning,
133 U. S. 529, 33 L. ed. 766, 10 Sup. Ct. Rep. 363 ; Freehill v. Cham-
berlain, 65 Cal. 603, 4 Pac. 646; State ex rel. Davis v. Lincoln Coun-
ty, 23 Nev. 262, 45 Pac. 982; Sawyer v. Colgan, 102 Cal. 283, 36
Pac. 580, 834; Meyer v. San Francisco, 150 Cal. 131, 10 L.R.A.
(N.S.) 110, 88 Pac. 722; Greer County v. Clarke & Courts, 12 Okla.
197, 70 Pac. 206 ; Spaulding v. Arnold, 125 N. Y. 194, 26 N. E. 295 ;
King Iron Bridge & Mfg. Co. v. Otoe County, 124 U. S. 459, 31 L.
ed. 514, 8 Sup. Ct. Rep. 582; Stewart v. Custer County, 14 S. D. 155,
84 N. W. 764; Atchison v. Leu, 48 Kan. 138, 29 Pac. 467; School
Dist. No. 5 v. First Nat. Bank, 63 Kan. 668, 66 Pac. 630; Hubbell
v. South Hutchinson, 64 Kan. 643, 68 Pa. 52.

Cork & B. R. Co. v. Goode, supra, as an action of debt by a railway
company against one of its members, for cause, under the authority
of an act of Parliament, and the plea was that such cause of action
did not accrue within six years, and this plea was confronted by a de-
murrer. Chief Justice Jervis said: “I think it is an action upon stat-
ute. . . . But for the act of Parliament, no action could be
brought by the company against one of its own members. This, there-
fore, is an action brought in respect of a liability created by statute,
and therefore is an action founded upon the statute, and the plea which
relies upon the six years’ limitation is no answer to it.” In Lane v. Mor-
ris, supra, a stockholder pleaded the statute of limitations in an action
brought against him upon his liability for the debts of a corporation.
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The court held that the cause of action was founded on the statute creat-
ing his liability, and numerous authorities were there cited to sustain
the position that an action of debt, founded upon a statutory liability,
has never been considered as being within the statute of limitations of
England or of like statutes in this country, but that such statutory lia-
bility has always been regarded in the nature of a specialty. In the
course of the opinion the court said: ‘“There can be no doubt that the
liability of the defendant, as a stockholder, for the ultimate redemption
of the bills of the bank, is created by the eleventh section of the statute
incorporating the Planters’ & Mechanics’ Bank of Columbus. Without
that section in the act he would not be liable to the plaintiff as a holder
of the bills of the bank.” In Bullard v. Bell, supra, Mr. Justice Story
held that the statute of New Hampshire did not apply as a bar to an
action of debt against a stockholder of a bank, under the provisions of
its charter imposing a personal responsibility upon the shareholder
for the notes of the institution in case they should be dishonored. In
Angell on Limitations, p. 80, it is said that “where the liability of the
defendant is created, not merely by the act of the parties, but by the
positive requisitions of a statute, the plaintiff is not barred.” The facts
alleged in the complaint bring the case at bar within the general rule
that, when payment is provided for out of a particular fund, or in a
particular way, the debtor cannot plead the statute of limitations
without first showing that a particular fund has been provided, or that
the particular method prescribed by the statute has been complied
with. This general principle is clearly stated in Lincoln County v.
Luning, supra. In Hubbell v. South Hutchinson, supra, the court
said: “It is the settled law of this state, however, that the statute of
limitations does not run in favor of a municipal, or quasi municipal,
corporation upon its outstanding obligations until the corporation has
provided a fund with which payment thereof may be made.” We do
not think the cases cited by appellant are in point. While some of
them hold, apparently, contrary to the views herein expressed, it will
be observed that there are particular circumstances which tend to dis-
tinguish them and take them out of the general rule.

In Mt. Desert v. Tremont, 75 Me. 252, by an act of the Maine legis-
lature passed in 1848, the township of Mt. Desert was divided, and
the defendant formed a separate township. By the terms of the act



38 20 NORTH DAKOTA REPORTS

each township was to receive a proportion of the town property, of
the money on hand, and pay its proportion of the liabilities and debts
against the town of Mt. Desert. In the act it was also provided that
the defendant should pay its share of any of the liabilities of the said
township of Mt. Desert now existing, and which may hereafter arise in
any and all suits at law, now pending against or in favor of said town
of Mt. Desert. On April 22, 1848, one Daniel Kimball was obliged
to pay a judgment against the inhabitants of Mt. Desert, he being a
resident of the town, and his property having been levied upon. In
1850 he obtained a judgment against the township of Mt. Desert for
the amount he had paid, and in 1876 it was paid him by the township
of Mt. Desert. On September 7, 1877, the township of Mt. Desert
commenced the action against the defendant to collect its proportion
of the amount of the judgment paid to Daniel Kimball. The defend-
ant pleaded the statute of limitations, which plea was overruled, the
court saying: “The payment having been made within six years next
hefore the date of this writ, we fail to perceive upon what principle of
law the action can be considered barred by the statute.” By the com-
mon law of the New England states, derived from immemorial usage,
the estate of any inhabitant of a county, town, territorial parish, or
school distriet is liable to be taken on execution of a judgment against
the corporation. 15 Am. & Eng. Enc. Law, p. 1067. In Trowbridge
v. Schmidt, 82 Miss. 475, 34 So. 84, which was a petition for a writ
of mandamus by Smith against Trowbridge, mayor, the municipal
board allowed Smith $500 for damages to his real estate in grading her
strects. The mayor refused to sign the warrant, claiming that when
Smith filed his claim for allowance with the board it wac barred by
limitation. The court sustained his plea. This was a claim for un-
liquidated damages for tort, and would not come within any of the
principles herein stated.

Appellant cites 19 Am. & Eng. Enc. Law, 2d ed. p. 191, and notes.
One of the cases cited in note in 19 Am. & Eng. Enc. Law, 2d ed. p.
191, was where an action was brought by the city to determine ad-
verse claims to real estate; the court held that the statute of limitations
ran against the city. In another case cited in said note (Harrison
County v. Dunn, 84 Towa, 328, 51 N. W. 155), the court held that an
action against the estate of an insane person to recover the cost of sup-
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port furnished to him while an inmate of the state asylum, brought
in behalf of a county, is subject to the bar of the statute; statutes hav-
ing been enacted making a statute of limitations applicable to suits by
state. In all the cases cited in the said note there are circumstances
that distinguish them from the case at bar.

Appellant contends that there was an error in the assessment of
Burleigh county for the year 1884, on account of the odd-numbered
sections within the land grant to the Northern Pacific Railroad Com-
pany having been assessed, the title to which land had not yet passed
from the United States. It is a matter of history that until the de-
cision of the Supreme Court, in the case of the Northern P. R. Co. v.
Traill County (Northern P. R. Co. v. Rockne) 115 U. S. 600, 29 L. ed.
477, 6 Sup. Ct. Rep. 201, which was decided December 7, 1885, it
was generally believed throughout the territory that the railroad land
grant was subject to taxation, and the taxing officials acted on such
understanding. However, it is immaterial in this case. The assess-
ment for the year 1884 was a public record at the time the special
acts in question were approved, and became laws on March 10, 1885.
The power of the legislature over a county is absolute except as re-
strained by the Constitution. State ex rel. Slipp v. McFadden, 23
Minn. 40; Richland County v. Lawrence County, 12 Ill. 1; State
ex rel. Atty. Gen. v. Pawnee County, 12 Kan. 426. Where a county
is divided, the rule for the division and apportionment of the debts
and property between such county and the detached territory belongs
exclusively to the legislature, and not to the courts; and, when the
legislature has determined how the debts and property shall be divid-
ed and apportioned, the courts cannot interfere. Sedgwick County
v. Bunker, 16 Kan. 498; Putnam County v. Allen County, 1 Ohio
St. 322; Lee County v. Phillips County, 46 Ark. 156; Morgan v.
Beloit, 7 Wall. 613, 19 L. ed. 203; Laramie County v. Albany
County, 92 U. 8. 307, 23 L. ed. 552.

In Laramie County v. Albany County, supra, the legislature of the
territory of Dakota passed two acts creating the counties of Albany
and Carbon out of a portion of the territory of the complainant
county, redueing the area of that county more than two thirds; and
fully two thirds of the wealth and taxable property previously exist-
ing in the old county were withdrawn from its jurisdiction, and its
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limits were reduced to less than one third of its former size, without
any provision being made in either of said acts that the new counties,
or either of them, should assume any proportion of the debts and lia-
bilities which had been incurred for the welfare of the whole before
these acts were passed. Payment of the outstanding debts having
been made by the complainant county, the present suit was instituted
in her behalf to compel the new counties to contribute their just pro-
portion toward such indebtedness. In denying the right of plaintiff to
recover, the court said: ‘“The legislature of a state possesses the
power to divide counties and towns at their pleasure, and to apportion
the common property and the common burdens in such manner as to
them may seem reasonable and equitable. Where the legislature does
not prescribe any different regulations, the rule is that the old corpo-
ration owns all the public property within its new limits, and is re-
sponsible for all debts contracted by it before the act of separation
was passed, which debts it must pay, without any claim for contri-
bution from the new subdivision.”

In Putnam County v. Allen County, supra, a portion of Putnam
county was added to the county of Allen; and, in order to enable Put-
nam county to retain her capacity to pay off her debt, and to do justice
in the premises, the legislature provided as follows: ‘“That the com-
missioners of the counties of Allen and Putnam shall meet on or be-
fore the first Monday of April next, or within sixty days thereafter,
and ascertain and determine the amount of the public debt of Putnam
county, exclusive of that for the surplus revenue loaned to said county,
and the proportion which the value of the taxable lands set off by this
act to the county of Allen from the county of Putnam bears to the
value of the taxable lands by this act remaining in Putnam county;
and hereafter each year, until the public debt aforesaid shall be paid
off and discharged, there shall be paid out of the treasury of Allen
county, upon the order of the auditor thereof, to the treasurer of Put-
nam county, a sum which shall bear the same proportion to the amount
raised in that year by Putnam county for the payment of the debt
aforesaid, as the value of the taxable lands so set off as aforesaid, bears
to that of those so as aforesaid remaining in Putnam county; and the
same shall be applied to the extinguishment of said debt, and to no
other purpose; and it shall be the duty of the commissioners of Allen
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county to levy # sufficient tax to raise said sum.” Within the time pre-
scribed by the statute, the commissioners of Putnam county met at
Kalida, having notified the commissioners of Allen county of the mecet-
ing. The commissioners of Allen county failed and refused to attend.
The commissioners of Putnam county proceeded to ascertain the debt
of Putnam county, and found that it amounted to over $10,000, and,
in accordance with the rule laid down in the statute, made a compu-
tation of what amount of this debt should be liquidated by Allen
county. Allen county claimed that this law was unjust, but the court
said: “But whether she was required to pay more than her share we
have not the means of accurately ascertaining. Nor is it important in
the present controversy ; for if the legislature, in the exercise of a consti-
tutional power, were mistaken in judgment, it would not render their
act unconstitutional or void.” The court further said: “If the
amount were fixed in the mode contemplated in the statute, or if it
were liquidated by judgment, mandamus would be the proper remedy
to compel the auditor to perform the ministerial act of drawing the
order, but until the amount is thus liquidated, we think the auditor
cannot be compelled to act; the time for his action has not arrived.”
This was an application for a writ of mandamus against the county
auditor. It will be seen from this last case that the county of Burleigh
- pursued the proper remedy to have the amount due from appellant
liquidated by judgment. It will also be noticed in this case that the
legislature apportioned the amount to be paid according to the value
of the taxable lands, leaving out of account all personal property.

The contention of appellant that the assessed valuation of the rail-
road lands for the year 1884 should be deducted from the assessed
valuation of all property in Burleigh county, and in that portion
segregated from Burleigh county and anncxed to Kidder county, must
be overruled.

We do not think that respondent has been guilty of such laches in
the premises that a court of equity will not enforce the respondent’s
claim. In the case of the United States v. Alexandria, 4 Hughes, 545,
19 Fed. 609, the court says: “But where the obligation is clear, and its
essential character has not been affected by the lapse of time, equity will
enforce a claim of long standing as readily as one of recent origin;
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certainly as between the immediate parties to the transaction. . . .
But the parties to the present transaction are, on one side, a government
of permanent stability, and on the other, a municipal corporation older
than the government. They are not like natural persons, whose re-
lations and obligations are all more or less affected by mere lapse of
time.”

The amount found by the trial court to be due from appellant to
respondent county November 1, 1908, is the sum of $4,073.04 gross,
and such finding is in no way challenged by appellant.

The judgment is clearly right, and must be affirmed. All concur.

'ANDREW P. FORZEN v. WARREN W. HURD.
(126 N. W. 224.)

Negligence — Principal and Agent — Setting Prairie Fire.

1. In order to hold a party liable for loss occasioned by a prairie fire which
it is undisputed he did not set or negligently permit to escape from his con-
trol, it must appear that the parties who originated and tended the fire were,
in so doing, acting under his express or immediate direction, or that they were
at such time in his employ, and required or directed by him to do certain
work the due performance of which, in the ordinary course, involved the set-
ting of fire to the prairie grass.

Trial — Directed Verdict — Appeal and Error — Question for Jury.

2. In reviewing the action of a trial court in denying a motion made by
defendant at the close of the whole testimony for a directed verdict, if it
appears that the question of the sufficiency of the evidence introduced to sup-
port a verdict is in some doubt, and that the jury found and rendered a ver-
dict in plaintifi’s favor, the ruling of a trial court submitting the question of
fact to the jury will not be disturbed.

Note.—The liability of a person for the acts of others in setting out fire seems
to depend upon the same principles which govern generally in attempts to hold one
person liable for the acts of another, as shown by a review of the authorities, which
are not numerous, in notes in 21 L.R.A. 255 and 6 L.R.A.(N.S.) 882,

The narrower question of the liability of an employer for fire set out by an
independent contractor for the purpose of clearing land is considered in a note in
17 L.R.A.(N.S.) 788,
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Trial — Instructions.

3. A charge to the jury, which contains no exposition whatever of the
elemental principles upon which depends the liability of a party, and makes
the law of the case entirely dependent upon inferences from the testimony or
resolvable from the degree of credibility to be given the different witnesses, is
misleading and insufficient.

Trial — Instruction — Liability for Setting Fire.

4. An instruction that a defendant may be held liable for damages occa-
sioned by a prairie fire if the jury find the fact to be that the men who set
and tended the fire were working for the defendant “at that time in the course
of their usual employment on the farm, and doing his work the same as your
men do when you are gone,” contains a misdirection as to the law, as it incor-
rectly assumes that the ordinary and usual work of a farm permits or requires
the setting of fire to the prairie grass under conditions that render such act
extremely hazardous.

Oral Instruction — Walver of Written Charge.

5. The giving of oral instruction to a jury is authorized only in an excep-
tional case in which the parties deliberately and voluntarily assent thereto,
and should be given only after such consent is obtained and entered on the
minutes, at such time and in such manner as will not operate to the prejudice
of the rights of either party.

Opinion filed April 12, 1910,

Appeal from District Court, Wells county ; E. T. Burke, J.

Action by Andrew P. Forzen against Warren W. Hurd, for damages
occasioned by a prairie fire. Plaintiff had judgment and defendant ap-
peals.

Judgment reversed and new trial ordered.

T. F. McCue, for appellant.

The master, to be liable for servant’s acts, must have such control
over him as to be able to direct his performance of service, and pre-
scribe the acts to accomplish the end. Callahan v. Burlington & M.
River R. Co. 23 Jowa, 564; St. Louis, Ft. S. & W. R. Co. v. Willis,
38 Kan. 330, 16 Pac. 728; Kellogg v. Payne, 21 Iowa, 575; Rait v.
New England Furniture & Carpet Co. 66 Minn. 76, 68 N. W. 729,
20 Am. & Eng. Enc. Law, p. 180; Slater v. Advance Thresher Co.
97 Minn. 305, 5 L.R.A.(N.S.) 598, 107 N. W. 133.

A master may loan his servant; and when so loaned is not liable for
the acts of such servant. Miller v. Minnesota & N. W. R. Co. 76
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Towa, 655, 14 Am. St. Rep. 258, 39 N. W. 188; Cotter v. Lindgren,
106 Cal. 602, 46 Am. St. Rep. 255, 39 Pac. 950, 20 Am. & Eng. Enc.
Law, 2d ed. p. 178.

The court shall only instruct as to the law of the case. Bardwell
v. Ziegler, 3 Wash. 34, 28 Pac. 360; State v. Barry, 11 N. D. 428,
92 N. W. 809; Ryan v. Farley & L. Mfg. Co. 140 Iowa, 619, 119
N. W. 86; People v. Clarke, 105 Mich. 169, 62 N. W. 1117.

R. G. McFarland, for respondent.

Statement of case must specify wherein the evidence is insufficient
to sustain the verdict. Rev. Codes, 1905, § 7058; Gagnier v. Fargo,
12 N. D. 219, 96 N. W. 841; 2 Spelling, New Tr. & App. Proc. § 433.

If the evidence is such that different minds may draw different
conclusions, case is for jury. Knight v. Towles, 6 S. D. 575, 62 X.
W. 964 ; Gates v. Max, 125 N. C. 139, 34 S. E. 266 ; McRea v. Hills-
boro Nat. Bank, 6 N. D. 353, 70 N. W. 813; Zink v. Lahart, 16 N.
D. 56, 110 N. W. 931; Johnson v. Barber, 10 Ill. 425, 50 Am. Dec.
416; Standard Oil Co. v. Parkinson, 82 C. C. A. 29, 152 Fed. 681;
1 Thomp. Neg. 2d ed. §§ 518 to 536; 31 Cyc. Law & Proc. pp. 1671
to 1675.

ErrswortH, J. The complaint, as cause of action, alleges that de-
fendant was the owner of much land in Wells county, in the vicinity
of that owned and occupied by plaintiff, and on October 25th, 1901,
was engaged in burning a fire guard around his own premises and
around the land of other persons and owners; that while so engaged
in setting fire to the wild prairie grass, which on that day was frosted,
dry, and inflammable, he and his servants negligently permitted the
fire so set to burn out of and escape from an insufficient fire guard
intended to confine it, and, driven by a high wind then prevailing,
rapidly to extend in one continuous conflagration to the premises of
plaintiff, upon which it burned and destroyed a large quantity of hay
in stack, for which loss and injury damages are claimed. The answer
of defendant is a general denial. Upon the trial it appeared that on
the day mentioned in the complaint three persons, named Bowers,
Ridgeway, and Culp, were engaged in burning a fire break between
sections 11 and 14 in the township in which plaintiff’s land lay, and
while so engaged fire set and tended by them cscaped from the limits
in which they were seeking to confine it, and burned over the inter-
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vening prairie and reached and destroyed plaintiff’s hay. It is ad-
mitted that plaintiff was not present at the origin of this fire, that he
did not set it and was in no manner instrumental in permitting its
spread, unless it can be said that he was responsible for the acts of the
three men named above. At the time of the trial Bowers was deceased,
and his testimony had been taken during his lifetime. Culp, so far
as his evidence is material, testified by deposition as follows: “I
worked for W. W. Hurd in October, 1901, for about three weeks
previous to the fire; commenced work about that time and continued
until the 15th day of November, 1901. My duties were building
fences, burning fire guards, and doing carpenter work. While I was
engaged in this capacity a prairie fire escaped on the 25th day of
October, 1901. I was engaged at that time somewhere on the north
line of section 14, township 145, range 73, in Wells county. At the
time the fire escaped J. B. Bowers and W. W. Ridgeway were with
me. We were burning out the center between the plowing in order to
make the fire break around W. W. Hurd’s land. The plowing was
done by other parties; they plowed three furrows north of the section
line and then three furrows south of the section line. We were burn-
ing grass between the furrows. . . . The fire escaped about 2
o’clock in the afternoon of that day. The wind was blowing pretty
hard for burning fire gnards. Myself and Mr. Ridgeway thought the
wind too strong, but Mr. Bowers was the foreman, he was the boss,
so we went on and did what we were told. We had a team and a
wagon, one barrel of water, and three mops. We also had two torches
for lighting fires. . . . I was paid by the day. The carpenter
work which I spoke of was done on the ranch after we had finished the
building of fences and burning fire guards. I own land and live in
McLean county.” Ridgeway testified that in burning the fire break
between sections 11 and 14: “It was my job, the wind being north-
west, to fire on the south side first so as to have the fire go against the
wind. As pear as I can tell I was there with the torch, lighting it a
little at a time, and they (Culp and Bowers) would keep it from
spreading to the south, and I think Mr. Bowers was making overhand-
ed licks, when it flashed up and got beyond me, and, in about a
minute, it was going across the prairie at a pretty rapid rate. As I re-
member, we hadn’t burned any fire breaks until that afternoon. We
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burned out this line between [sections] 11 and 12, but we didn’t do
it on that day. We just started to burn that afternoon. I think we
started between sections 11 and 14 at the east and going west. Mr.
Culp assisted me, and I was on the south side, burning against the
wind, with the lighted torch. I would go in front as it would burn
against the wind. Culp was on the other side. . . . Mr. Culp,
Mr. Bowers, and myself were burning the fire break. Mr. Bowers was
directing it. He was foreman. I was working under Mr. Bowers,—
working for him. I was employed by him. Mr. Bowers paid me for
my service. Mr. Bowers directed the acts that were done on the
day when the fire was set out. . . . Mr. Bowers at that time was
residing on his own homestead. I boarded at Bowers’ at the time 1
was burning this fire break, at Bowers’ home. Mr. Hurd did not
give me any directions whatever with reference to this burning com-
plained of in the complaint.”

The defendant, Hurd, called by the plaintiff as a witness, testified
that he owned sections 13 and 23 in the township in which the fire
occurred and other land in the township east; that he had no other
land in that immediate vicinity; that he was farming and stock rais-
ing in the fall of 1901, and as a stock raiser he had to protect the
grass by fire guards; that on October 25th, 1901, Bowers was not work-
ing for him. Sometime before that date Bowers had worked for him,
but was not working for him at that time; that on October 25th, he
did not have any persons at work burning fire guards. That in the
earlier part of the month he had fire guards burned on the west line of
section 7 in the township east and on the north line of section 13, the
land he owned in this township; that he did not pay Ridgeway, Bowers,
or Culp for burning fire guards on October 25th, 1901; that they were
not working for him; that Ridgeway was working for Bowers at the
time of this fire, and he was burning the fire guards on his own re-
sponsibility. That Culp was in his employ on October 25th, 1901, but
that on that date Bowers did not have enough help to burn fire guards,
and he let Culp go and help him; that he paid Culp for the time he
worked for him, but Bowers paid him back for Culp’s service; in
other words, they exchanged work; that he was not personally inter-
ested in the burning of the fire guards when the fire escaped; that
Culp was in Bowers’ employ that day and working for him. That he
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paid Culp in the sense that payment for that day’s work was included
with that for Culp’s other services; but Bowers paid him back for
Culp’s time on that day; that Bowers broke these fire guards; that he
had a crew on his farm burning fire guards until he got to the corner of
his land ; that he had a fire guard burned on the north line of section
i3, which corners on section 11; that this was the northwest corner
of his land and the end of his burning fire guards; that Bowers then
took up the burning of fire guards and followed it out.

Called as a witness on his own behalf Mr. Hurd testified directly
as follows: “Ridgeway, Bowers, and Culp were not in my employ on
October 25th, 1901, the date of the fire. They were not performing any
labor for me on that day. I never directed this fire to be set out. It
was not set out by any of my employees or under my direction. Culp,
Ridgeway, and Bowers were not performing any labor for me on the
date of the fire. They were not in my employ, nor were they told by
me to set the fire complained of in the complaint. I was not the
owner of the land at that time or any other time. Culp was formerly
in my employ, but was working for Bowers on this particular date,
and Bowers paid for his services. Culp might have thought he was
working for me. As a matter of fact he was working for Mr. Bowers.
I hired him out to Mr. Bowers. Mr. Culp is mistaken if he says he
was working for me on that day; he was working for Mr. Bowers.”

The other testimony introduced upon the trial is chiefly in reference
to the amount and value of the hay destroyed, and has no material
bearing upon the question of defendant’s responsibility for the damage
occasioned by the fire. At the close of plaintiff’s case and again at the
conclusion of all the testimony, defendant moved the court to direct
the jury to return a verdict in his favor on the grounds that, “taking
the evidence as submitted by the plaintiff, it would not support a
verdict in favor of plaintiff,” and “taking all the evidence together
it did not establish a cause of action against the defendant.” These
motions were each denied by the court, and such rulings are assigned
as error on this appeal. The defendant also excepted to each and
every of the instructions given by the court in its charge to the jury;
and to each sentence and line of each instruction, and particularly to
certain parts of the same which, so far as they are material, will be re-
ferred to hereinafter. The jury rendered its verdict in favor of the
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plaintiff. On the rendition of this verdict, defendant moved the
court for judgment notwithstanding the verdict, on the grounds set
out in his motions for a directed verdict. This motion was also de-
nied, and such action of the court is assigned as error.

The defendant, as appellant before this court, calls pointedly the
court’s attention to the fact that the evidence introduced upon the
trial presents as undisputed facts that the fire was not set or permitted
to spread by any act of defendant nor upon his premises, nor, so far
as appears, for his benefit or under his direction; that the fire was
admittedly set and permitted to spread and cause damage, by a party
of three persons none of whom stood in such relation to defendant that
the doctrine of respondeat superior can be invoked to create liability
on his part; that the district court should, upon this evidence, have
directed a verdict in favor of defendant, and, having refused to do so
and to render judgment notwithstanding the verdict, this court should
now reverse the judgment rendered, and direct a dismissal of the
action.

It is readily apparent that defendant cannot be responsible for the
damage caused by the fire in question, unless there is competent evi-
dence connecting him with the persons who set the fire and negligently
permitted it to spread, in such relation that, under the law, he is re-
quird to respond for the consequences of their negligent acts. Plain-
tiff’s theory in this particular seems to be that at the time of the fire
these men were in the employ of defendant, and acting under his ex-
press direction in all they did, or that the setting and tending of the
fire in this manner was within the scope of the duties which, by the
terms of their employment, they were required to perform. If there
can be said to be such competent evidence as will reasonably sustain
a finding of the jury that this relation existed, there was no error in
the ruling of the district court in denying defendant’s motion for a
directed verdict.

An examination of the evidence tending, even remotely, to connect
defendant with the acts of the persons through whose neg'igence the
fire originated and spread, discloses that it is of the most meager and
unsatisfactory character. It proceeds almost entirely upon the princi-
ple of vague inferences, derived from the fact that two of the men had
been employed by defendant, before or after the fire, to burn fire
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guards or do general farm work, and that the work of firing the prairie
grass that was being done on October 25th, 1901, was for his benefit.
Defendant admits that the witness Culp was employed by him as a
farm hand on the day of the fire, and that he probably paid him for
such services as he rendered on that day; but claims that he had
arranged with Bowers that Culp should be under his directions dur-
ing that time, and that Bowers should pay defendant for the value of
Culp’s services. Even assuming, however, that Culp was in defend-
ant’s employ on the day in question, and that he had directed him
generally to assist Bowers and Ridgeway in burning out a fire guard,
there is no evidence that he either set the fire or negligently permitted
it to escape from control. On the other hand, the witness Ridgeway,
as will be observed from his testimony quoted above, testifies that he
set the fire on the side of the strip inclosed by the fire guard, opposite
the wind, while Culp was working on the other side; and that after the
grass was ignited, the fire “flashed up and got beyond me, and, in
about a minute, it was going across the prairie at a pretty rapid rate,”
notwithstanding the efforts of Bowers to prevent it. It would seem,
therefore, that unless defendant was responsible not only for the acts
of Culp, but also for the joint acts of Ridgeway, who set the fire, and
of Bowers, who permitted it to escape, he cannot be said to be liable
for the consequences of the fire, even though between him and Culp
there existed on that day the relation of master and servant. If, in
the determination of a motion such as this for a directed verdiet, the
denials of the defendant could be given due weight, and the question
determined from a preponderance of the evidence, there is little ques-
tion but that it could be resolved only in defendant’s favor. As we
can, however, under well-settled rules of practice, consider only the
testimony of the plaintiff and his witnesses in the light most favorable
to his contentions, disregarding all conflicts, we hesitate to disturb the
action of the trial court in refusing to direct a verdict; as any point
of doubt on a motion such as this should be resolved in favor of the
correctness of a ruling which submits issues of fact to a jury. In this
connection we may say, however, that there is so near an approach to
an entire failure of testimony connecting defendant with the acts of
the persons who started the fire, that unless the showing in this regard

upon the new trial, which will be ordered herein upon other grounds,
20 N. D.—4.
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is materially strengthened, the question whether there is evidence suf-
ficient to sustain a verdict in favor of the plaintiff will be in doubt
whenever properly presented.

We next come to a consideration of the instruction of the court to
the jury. Defendant excepts not only to specific portions of the in-
structions given, but to the charge as an entirety, claiming not only
that it is misleading, faulty, and erroneous in particular instances,
but that it is as 8 whole deficient in that it does not contain a proper
exposition of law points directly involved in the case and necessary
to its determination. Defendant’s counsel claims that the charge is
not only deficient in these particulars, but that it is poorly constructed
and contains many ill-advised statements and improvident comments
upon the evidence and the effect to be given it by the jury; and sug-
‘gests that conditions attending the preparation and delivery of this
charge, largely prejudicial to defendant, are attributable to the fact
that it was given orally at the close of the argument, without a stipu-
lation of counsel previously obtained that it might be so given, and at
a time when an objection by defendant’s counsel to an oral charge
could have resulted only in compelling the entire course of the trial
to await the preparation of a written charge.

It may be objected that appellant’s exceptions to the charge in all
its parts, sentence by sentence, is too general to direct the attention
of the court to a critical examination of the structure of the entire
document, or to point out that it fails in particular instances to comn-
ply with the requirements of statute. Respondent’s counsel, however,
in maintaining that the charge is a proper one in the particulars ex-
cepted to by appellant, urges that “the instructions of the court should
be considered as a whole,” and that ‘“when so considered the instruc-
tions are not open to the criticism made by appellant.” Our attention
being thus invited by both parties to the charge in its entirety, we will
examine it for the purpose of determining not only whether certain
clauses, considered with the context, are vulnerable to exceptions urged
by appellant, but whether it contains such el2ar and impartial exposi-
tion of the law points involved in the case as the law, in the interest
of both parties, requires shall be made.

The court, after calling the attention of the jury to the point that
its duty was to settle disputed questions of fact arising on the evidence,
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and giving a brief outline of plaintiff’s cause of action as stated in his
complaint, proceeded as follows: “There is no dispute but that this
fire was set by some person, and set negligently; there is no dispute in
the evidence about that, and was negligently set. The laws of the
state of North Dakota forbid the burning of prairies except under
certain conditions, which were not complied with in this case, but Mr.
Hurd denies that he set this fire. It is not claimed by plaintiff that
Mr. Hurd personally set this fire, but it is claimed that his men,
working on his farm and about his business and under his orders, set
this fire, and therefore Mr. Hurd would be responsible. Mr. Hurd
has been on the stand and denied this. He states that this fire was
set by some men who were formerly employed by him, and who were
not at that time in his employ, except one man who he says was in
his employ the rest of the time during the month, but on this day he
was loaned to this other man, who he claims set the fire. If this is
true, and you, in your province as a jury in settling this disputed fact,
find that Mr. Hurd is correct in his testimony, then he would not be
liable at all, because the work was not done for him or under his
direction. However, there is the testimony of the man who set the
fire, whose deposition was read here, which is to the contrary effect.
You have heard this testimony, and you will remember it. You will
decide first of all whether Mr. Hurd is liable, because if he is not liable
you would be wasting your time in arriving at how much hay was
burned and how much it was worth. If you find that this fire was
started by the other man, in the manner Mr. Hurd claims it was,
then your verdict will be for the defendant,—that is, for Mr. Hurd,—
that he owes nothing; and you will not concern yourselves over the
amount of hay burned, or the price. If, on the other hand, as jury-
men, you find the fact to be that these men were working for Mr. Hurd
at that time, in the course of their usual employment on the farm,
and doing his work the same.as your men do when you are gone, even
though Mr. Hurd may not have been present at the time, you will
find that the acts of these men were the acts of Mr. Hurd, and he
would be liable for the damage done.” The remainder of the charge
is devoted entirely to the manner in which the value of the hay de-
stroyed was to be determined, the burden of proof, and the rules by
which the credibility of the witnesses are to be tested. The excerpt
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from the charge above quoted includes, without omission, all that
portion having any bearing whatever upon the principle of law by
which defendant’s liability is to be determined.

It is evident at a glance that the law point in the case upon which
all other issues depend is that of the liability of defendant for the acts
of others. The fact that a fire was set by someone, and by other
parties negligently permitted to escape and spread until it destroyed
plaintiffs property, presents not the slightest ground in law for holding
defendant liable for the loss. The principle under which he could be
held liable, if at all, according to the evidence, was that the persons
who originated and tended the fire were in so doing acting under his
express or immediate direction, or that at such time they were in the
employ of defendant to do certain work, the due performance of
which necessarily involved the setting of fire to the prairie grass; or
in other words, that they were at the inception of the fire acting with-
in the scope of the duties which they were charged by him to perform.
Whether or not such relation existed between the persons in question
and the defendant was the crucial point to be drawn as a conclusion
from the evidence, and in reaching their conclusion it was the duty
of the jury to first, as far as possible, reconcile any apparent conflict
in the testimony, or, in case it was impossible to do this, to weigh
the testimony of each witness and determine from the preponderance
of the evidence the ultimate facts as they existed. The instructions of
the court seem to proceed upon the theory that the testimony of the
defendant and of the witnesses Culp and Ridgeway is in irreconcilable
conflict; that if the jury believed the testimony of defendant it should
resolve the law point of the case in his favor and hold him not liable;
or, on the other hand, if it believed the testimony of Culp, which is de-
clared to be “to the contrary effect,” it should find that the acts of the
men who set and tended the fire were the acts of Mr. Hurd, and he
would be liable for the damage done. To demonstrate the fallacy of
this instruction, it is only necessary to compare the testimony of de-
fendant with that of Culp, when it is, at once, apparent that not only
are their respective statements not of “contrary ef’ect,” but are for the
greater part in agreement, differing only on the point of whether or not
Culp was directly in the employment of defendant on the day of the
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fire; while the testimony of Ridgeway, so far as it touches on that
given by defendant, corroborates it throughout.

Further than this, the instruction places a construction upon certain
evidence that is wholly unwarranted by any of the testimony in the
case. There is no evidence in the record to the effect that either
Bowers or Ridgeway, when they sct the fire in question and permitted
its escape, were “working on his (defendant’s) farm and about his
business and under his orders.” Ridgeway expressly sta<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>