Digitized by GOOS[Q



T 1l ¥ SR
! ‘_a\h P :

provan | AW 1 REARY



Digitized by GOOS[Q






Digitized by GOOS[Q






o g

REPORTS OF CASKES

DECIDED IN THE

ME COURT

OF THE

SUPR]

P

STATE OF NORTH DAKOTA

MAY 1911, to FEBRUARY, 1912.

H. A. LIBBY

REPORTER

VOLUME 22

LAWYERS CO-OPERATIVE PUBLISHING COMPANY
ROCHESTER, N. Y.
1913.



COPYRIGHT 1913,
BY P. D. NORTON, SECRETARY OF STATE

FOR THE STATE OF NORTH DAKOTA.

MAY 2C i...



OFFICERS OF THE COURT DURING THE PERIOD OF
THESE REPORTS.

Horx. BurLeten F. Sparpixe, Chief Justice.?
Hon. CrarLEs J. Fisg, Judge.
Hox. Epwarp T. Burke, Judge.
Hox. Evax B. Goss, Judge.
Hon. Anbeew A. Bruck, Judge.?

H. A. Liszy, Reporter.
R. D. Hoskins, Clerk.

1 Hon. David E. Morgan, Chief Justice, resigned October 31, 1911.
8 Hon. Andrew A. Bruce appointed Judge October 31, 1911,

iii



B,
Bix,,
Hos,



PRESENT JUDGES OF THE DISTRICT COURTS.

District No. One, v District No. Two,
Hoxn. Cuarres M. CooLEy. Hox. CuarLes W. Borrz.
District No. Three, District No. Four,
Hox. CrarLEs A. PoLLOCK. Hon~. Frank P. ALLEw.
District No. Five, District No. Six,
How. J. A. Correy. Hox~. W. L. NukssLE.
Distriet No. Seven, District No. Eight,.
Hoxn. W. J. KNEESHAW. Ho~. K. E. LeicHTON.
District No. Nine, District No. Ten,
How. A. G. Bues, Ho~n. W. C. CrawFoRD.

District No. Eleven, District No. Twelve,
Hor. Frank Fisk. Horx. S. L. NucHoLs.

OFFICERS OF THE BAR ASSOCIATION.

Hox. A. G. Diver, President, Wahpeton.

Hor. Jorx Kxaur, Vice President, Jamestown.

Hon. W. H. Stursman, Secretary and Treasurer, Mandan.
v



CONSTITUTION OF NORTH DAKOTA.

Skc. 101. Where a judgment or decree is reversed or confirmed
by the Supreme Court, every point fairly arising upon the record of
the case shall be considered and decided, and the reason therefor shall
be concisely stated in writing, signed by the judges concurring, filed
in the office of the Clerk of the Supreme Court, and preserved with a
record of the case. Any judge dissenting therefrom may give the
reasons for his dissent in writing over his signature.

Sec. 102. It shall be the duty of the court to prepare a syllabus
of the points adjudicated in each case, which shall be concurred in by
a majority of the judges thereof, and it shall be prefixed to the pub-

lished reports of the case.
vi
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COUNTY COURTS.

In general, the county courts (so designated by the Constitution)
are the same as the probate courts of other states.

CoNSTITUTIONAL PROVISIONS.

Sec. 110. There shall be established in each county a county court,
which shall be a court of record open at all times and holden by one
judge, elected by the electors of the county, and whose term of office
shall be two years.

Sec. 111.  The county court shall have exclusive original jurisdic-
tion in probate and testamentary matters, the appointment of adnin-
istrators and guardians, the settlement of the accounts of executors, ad-
ministrators, and guardians, the sale of lands by executors, administra-
tors, and guardians, and such other probate jurisdiction as may be con-
ferred by law; provided, that whenever the voters of any county having
a population of two thousand or over shall decide by a majority vote
that they desire the jurisdiction of said court increased above that
limited by this Constitution, then said county court shall have con-
current jurisdiction with the district courts in all civil actions where
the amount in controversy does not exceed one thousand dollars, and
in all criminal actions below the grade of felony, and in case it is
decided by the voters of any county to so increase the jurisdiction of
said county court, the jurisdiction in cases of misdemeanors arising
under state laws which may have been conferred upon police magis-
trates shall cease. The qualifications of the judge of the county court
in counties where the jurisdiction of said court shall have been in-
creased shall be the same as those of the district judge, except that he
shall be a resident of the county at the time of his election, and said
county judge shall receive such salary for his services as may be pro-

vided by law. In case the voters of any county decide to increase the
vii



jurisdiction of said coimty courts, then such jurisdiction as thus in-
creased shall remain until otherwise provided by law.

StaTuTORY PROVISIONS.

Increased Jurisdiction: Procedure. The rules of practice obtain-
ing in county courts having increased jurisdiction are substantially the
same as in the district courts of the state.

Appeals. Appeals from the decisions and judgments of such county
courts may be taken direct to the supreme court.

The following named counties now have increased jurisdiction:
Benson; Bowman; Cass; Dickey; La Moure; Ransom; Renville;
Stutsman ; Ward ; Wells.
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IN MEMORIAM.

DAVID E. MORGAN. .

At the opening of the Supreme Court at Bismarck, North Dakota,
on October 1, 1912, the following proceedings were had, and a record
thereof preserved in said court.

Introductory by BurLEicH F. Sparping, Chief Justice.

Since the last session of this court convened the State has lost one of
its most useful and honored citizens. David E. Morgan served as judge
of the Second Judicial District from the first day of statehood until
November, 1900, when he was elected a judge of this court.

He sat on this bench until the 31st day of October, 1911, when fail-
ing health and his sense of duty impelled him to resign. v

He shortly visited California, where it was hoped he might recover
from the malady with which he was afflicted. Medicine, surgery, and
climate alike failed to afford permanent relief, and he passed away at
Banning, California, May 11th last.

The service which he rendered the state on this bench, the honor
and esteem in which he was held by the bar, and the love borne him
by his colleagues, render it highly proper that an opportunity be given
for expressions of regard on the part of those familiar with his life and
public service in the forum over which he presided as Chief Justice
seven years.

Accordingly this, the opening day of a new term, has been set apart
for that purpose.

B10GRAPHICAL:
Ex-Chief Justice David E. Morgan was born at Coalport, Ohio, on
November 8, 1849. He was of Welsh extraction, both his father, Evan

xxVv
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P. Morgan, and his mother, Ann Evans, being natives of Wales. His
_ parents became residents of Wisconsin when he was a child, and he
was brought up in that State, being educated in the common schools,
at Spring Green Academy, and at Plattville State Normal School, and
taking a special course for a year in the Wisconsin State University..
As a young man, both before and after his graduation from college, he
taught school for a period at Ironton, Wisconsin, and later was prin-
cipal of the Chilton schools. He was thrice elected clerk of the court
of Sauk county, and during his service he read law with Judg: Remn-
ington and Judge Barker of Baraboo. He was admitted to practice
in 1879, and resigned the office of clerk of court the following year,
and, having made up his mind to cast his fortunes with that of the new
Northwest, he became a resident of Dakota in 1881, forming a law
partnership with Judge A. H. Noyes. In 1883, when Devils Lake
was at the end of the Great Northern line, he located there, forming a
partnership with Judge John F. McGee. He was elected State’s At-
torney of Ramsey county in 1884 and again in 1886, and in 1890 was
elected judge of the newly created Second Judicial District. For
eleven years he held that position and was elected to the supreme bench
in 1900 and re-elected without opposition in 1906.

He was fraternally associated with the Masons and the Elks, being
an honorary Thirty-third Degree Mason.

HonorasLE JorN E. GreENE, President, Bar Association:

On behalf of the Bar Association of the State of North Dakota, T
present the following resolutions, and move that the same be spread
upon the permanent records of the court:

“Be it resolved by the Bar Association of North Dakota:

“In the death of David E. Morgan, for eleven years a justice of the
Supreme Court of North Dakota, for seven years its Chief Justice,
the State has suffered a great loss.

“As members of the Bar we have lost a sincere friend, and as citizens
of the commonwealth we have lost the guiding light of his maturity
and judgment in the settling of troublesome questions affecting the
public welfare.

“As advocates at the Bar of the Supreme Court, we will long miss
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and ever remember the great kindness of disposition and never failing
patience with which he received our efforts.

“We regret the passing of the man of noble character, and the just
and fearless judge. We regret that his life and official career could
not have been prolonged, to the end that his influence might be felt,
in the court over which he so long presided, in the settling of new and
vexing questions certain to arise incident to the new thoughts and ideas
so rapidly developing in our political and industrial life.

“The great wisdom of the greatest judges of our country he may not
have possessed, but legal learning and breadth of thought sufficient to
comprehend underlying principles, together with a broad sense of jus-
tice, a full grasp of large equities, and abundant common sense, guided
him instinctively to the right, and contributed to the decisions in thir-
teen volumes of our reports, from which it will be said in the years to
come, he was sound, able, and honest.

“Reviewing his twenty-two years of judicial experience, we do highly
resolve to pay to his memory the tribute: With all his sympathies and
love of humanity he was never so much the man that he forgot his
duty as a judge, and with all his knowledge of law and precedent he
was never so much the judge that he forgot his duty as a man.”

In presenting these resolutions I cannot refrain from brief com-
ment thereon. The resolutions, besides expressing the universal senti-
ment of sorrow and regret for the death of Judge Morgan, also express
the composite judgment of the Bar upon the man and the judge. But
to some there was vouchsafed the privilege of a closer knowledge of the
man,—a knowledge which revealed his daily practice of those virtues,
and disclosed the multitude of rare traits of character which com-
bined and served to mark his public and official life and labors with
a grace and rectitude to which all men yielded homage and respect.

There was something more than his personal virtues and his public
service which makes it appropriate and just to honor and perpetuate
his memory. He was the ideal American citizen. He revered the
Constitution, as a citizen should, and his official oath to support and
defend it imposed on him no new or added obligation. His respect for
the law was demonstrated by his fearless administration of it, whether
or not, in every instance, it conformed to his ideas of justice; and here-
in he set a noble example for his fellow citizens. So long as the statute
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did not overreach the limitations of legislative power, fixed by the peo-
ple in their Constitution, no matter how repugnant it was to his own
sense of justice, his sense of duty as a citizen and as a judge forbade
interpretation or construction which warped the law to meet the
exigencies of the case. And so his judgments clarified justice under
wise laws, and left the responsibility for unwise laws where it be-
longed,—on the shoulders of sovereignty itself.

His high office enabled him to teach, and his exemplary life em-
bellished, the lesson of submission and obedience to the law, with faith
that whatever might seem amiss therein would be remedied by the
power that made it whenever the abuses under it were sufficiently re-
vealed.

Such I conceive to be one of the highest essentials of good citizen-
ship; such was one of the principles exemplified in his life and labors;
and if this high Court could, by some supreme decree, compel each
citizen of our commonwealth to shape his course of civic duty in con-
formity with the model of the life now ended, it would serve as a
sheet-anchor for our ship of State against which the waves and storms
of impulse and sedition could never prevail.

HonorasLe M. H. BRENNAN:

Where thou didst arbitrate, there Justice reigned,
Through struggles oft where force and fraud were rife;
And at the close of fierce forensic strife,

The ermine from thy shoulders fell unstained.

They falsely speak who say thou art no mores
Thy kindly spirit lights the darkest night,
Those eyes that lit the forum for the right

Smile friendly counsel from the other shore,

Farewell, fond, faithful friend of many years;
Bright angels tend thee on the distant way;
The hearts that once beneath thy spell were gay

Are bowed in silent grief too deep for tears.
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HoxorasLe A. G. Buer: ,

May it please the Court: In seconding these resolutions I consider
it a privilege to be permitted to speak at this memorial service in honor
of Judge Morgan. In our reflective moments, when we meditate on
the permanent things of life, we have the growing conviction that the
character and soul of the individual, with his impress of influence on
the world around, are the enduring things,—not the ancestry, the posi-
tion he may have attained, nor the wealth accumulated,—these are but
the working tools of life which may enable a man to construct more
largelv and more permanently. Some may think that on an occasion
like this, there is a tendency to fulsome flattery; yet it is hard to
overstate the debt we owe to the men and women who rise above their
fellows, and impress themselves on the character of their day and age.
Take from our own experience the measure of kindliness, chivalric
thought, and noble action which has come into our lives from the life
of Judge Morgan, and how much poorer would we be. It is fitting,
therefore, that in a grave, dignified, generous manner, befitting the
man and his position, we should bear a loving tribute to his personality
and influence; and, if in the different addresses reference be made to
the same features, is it not proof that these are the predominating
traits of character?

Canon Farrar, in his eulogy on General Grant, said: “Every true
man derives his patent of nobleness direct from God.” The sign man-
ual of the king cannot give a man the knightliness of true chivalry
and breeding, nor the “pith o’ sense and pride o’ worth.” There must
be that innate spiritual essence, which, permeating the whole being,
is expressed in thought and deed. Judge Morgan possessed the true
nobility of character required of Nature’s noblemen and which placed
him in the peerage of our state. To a great extent, man is permitted
to fashion himself. Toil and difficulty but mold his character and
nurse his greatness. The position which he occupies is both the arena
in which he displays and enlarges his talents and the reward for the
faithful discharge of duty. Judge Morgan was a splendid exponent
of the principle that in a democracy the people will pass true judg-
ment on the character of the man, and by their choice not only pay
him the compliment of reposing confidence in him, but reward him
for the capable, constructive work already done. His service to the
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state was rendered during the constructive period when private inter-
ests and political jealousies seemed to touch all public affairs; yet
through all the turmoil and struggle, he preserved that calm, impartial,
unprejudiced spirit, which can come alone from strict fidelity to prin-
ciple. No matter how bitter was the strife, nor how far reaching
the issue, by his well-known integrity he maintained the confidence
of the State, and this is not surprising, for he expanded with the op-
portunity. I cannot do better than quote from one of our nation’s great
writers: ‘“The mind grappling with great aims, and wrestling with
mighty impediments, grows by a certain necessity to their stature.
Scarce anything so convinces me of the capacity of the human intel-
lect for indefinite expansion in the different stages of its being, as this
power of enlarging itself to the heights and compass of surmounting
emergencies.” To Judge Morgan, however, fidelity to principle was
no task. As Pericles says: “The love of honor is the only feeling that
never grows old,” and so as the years went by, and the occasions came
and went, his standard of action became so habitual as to need only
an opportunity for expression. As a man meeting his fellowmen, his
charm of manner was magnetic. With no ostentation and with no
subterfuge, the natural tendencies of the heart were permitted full
expression, and all the generous emotions of the soul came into play.
The breadth of view which was part of his nature bred that tolerance
for others, or rather that belief in the rights of another, which was
so distinguishing a characteristic of his nature,—for habit becomes a
mighty power,—and the realm of mind in which he dwelt contained
no place for the mean and petty things of life. Never forward, he
was content to permit character and merit to work their way, until,
in all this State, I doubt if there was another man who had as wide a
circle of sincere friends, with so little criticism. A Gladstone or a
Bryan may magnetize a country, and by means of their talents, energy,
and character create a multitude of enthusiastic friends, with undying
attachments, yet enemies are aroused, and criticism is hostile. Judge
Morgan’s friends were created by reason of his mild, true manhood,
and criticism disarmed because of the sincerity of his nature.

But it is as a judge he stood before the people. From the day of
the birth of the State, almost to the day of his death, the people com-
manded his services in the application of truth and justice to the af-
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fairs of men. He lived on no low altitude of thought, but on the
mountain top, where the administration of law became to him but
part of the mighty purpose of the Divine, and the strifes and conten-
tions of his fellowmen, as they passed before him in the great pano-
rama, afforded him a field for the display of Truth as revealed to him.
Circumspect and careful in his bearing, for the higher the position the
less liberty there is, his ambition was centered in his profession and
his position. I believe he realized to a great degree the necessity of
maintaining through all his judicial acts that spirit of justice and
truth that approaches the Infinite, so that righteousness might flourish
and truth expand. His treatment of the Bar is one of his most endur
ing memories. As a crude, embarrassed young lawyer, I appeared
before him, practically an utter stranger; but his kindliness and sym-
pathy and passion for truth and justice soon set me at ease, and I felt
I was in the presence of one whose helpfulness of nature and kindly
consideration would not permit the frailty of the medium to hamper
truth. The unconscious dignity of manner was never sacrificed, and
the air of justice was always present. To the young struggling lawyer,
unfamiliar with the strange surroundings, embarrassed by the weighti-
ness and novelty of his position, Judge Morgan always proved a real
friend. This manner was not mere habit; but came from ‘“the genial
current of the soul,” and as years rolled around the same friendly
interest in the success of others still lived, with no forgetfulness and
no jealousy. '

I need not refer to the opinions he wrote while a member of this
Court. They speak for themselves. Yet I cannot refrain from call-
ing attention to them as the result of a sound mind. Only when the
mind is unfettered can the reasoning be sound, and his beautifully im-
partial nature rendered him competent to bring sound reasoning to
bear on the problems presented. But mere knowledge of right is not
sufficient for this position, unless there is clearness of expression; and
his opinions furnish us ample proof of the presence of this fundamental
requirement. Lord Mansfield, on being presented with a set of Dallas
Reports, gave expression of appreciation in words applicable to Judge
Morgan’s opinions. He said: “They show readiness in practice, lib-
erality in principle, strong reason, and legal learning; the method,
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too, is clear and the language plain.” I believe all will agree that
these words are clearly descriptive of Judge Morgan’s opinions.

In measuring the civilization of a country I know of no better test
than its obedience to law of the highest type. When people rule them-
selves, and have sufficient self-control to submit their controversies to
impartial tribunals and abide the result, a high standard has been
reached, and necessarily there must be some Court of final authority—
some Supreme Court. It is said that “the Supreme Court is the con-
science of the people,—the spirit and tone of the people in their best
moments.” This, it seems to me, expressed Judge Morgan’s estima-
tion of the high and honorable position he filled. He felt the respon-
sibility, and rose to the position. As the solid rock sits secure and
immovable in the ocean, lashed by the storms, so sits the Supreme
Court firm and steadfast in the turbulent sea of life, placed there by
the people, as the ever present monitor proclaiming their liberties even
when threatened by themselves. There is no liberty without law; there
is no action that is not the result of following some law. The mob,
frenzied by passion, and determined to wreak vengeance on some pris-
oner, is following law,—an elemental law. The swollen Mississippi
rushing over its banks, carrying destruction and death, is following
the law of gravity. The Supreme Court is the tribute of a free peo-
ple to the supremacy of the law believed to be founded on immutable
principles, and as a member thereof Judge Morgan typified the ideal
judge. Sometimes it may be unfair to judge a man by his works that
we see. Character and merit are not always so clearly expressed that
we may safely form conclusive opinions. We live too close to the
events sometimes, to draw accurate conclusions, yet we feel assured
that as “Time dissipates to shining ether the solid angularity of
facts,” and actions are carried into the past, the irregularities pass
from view, and human frailties and weaknesses disappear—the marks
of the artist’s brush—leaving the splendid picture of an enduring life.
So the memory of Judge Morgan remains with us, with his works as
his monument to ennoble life and to set a mark of attainment not easily
surpassed.

As we step from the shade of tender meclancholy which these me-
morial exercises throw around our spirits, into the clear sunshine of
hope and inspiration radiating from the sun created by the memories
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of a well-spent life, and recall the sudden termination of a life at the
close of his public career, how fitting is the expression of the great
Apostle: ‘“After he had served his own generation, by the will of
God fell on sleep and was laid unto his fathers.”

Ho~orasrE M. A. HiLDRETH:

In the physical world we live only as we die. The moment we cease
dring, that moment we cease living. But notwithstanding the body
perishes and becomes traceless in the grave, we yet live in the memory
of our friends, and they who are great enough live in song and story,
but all have a history in this life, either for good or for evil. No man
lives altogether to himself alone. He exerts an influence on his fel-
low men which will last sometimes until the last syllable of recorded
time.

Manly virtues when found in men are God’s sublimest truth set to
music of human faith and human hope. These virtues live after death.
They dispel the tempest of the fear of the all conquering Enemy, and
lead each of us into the summer of the world.

Life is a great battle, a struggle between conflicting passions, a war
between good and evil. These contending forces are the mighty armies
which seek to destroy youth, leave scars upon manhood, and seize upon
old age with the grim terror of the merciless rider upon his white
charger.

But death does not end all. There comes a time when the record
must be made up; and while it is true that impartial history of the
deeds and records of men comes only after death to speak to the com-
ing generations, yet after all it becomes a question of the honest per-
formance of the duties of this life. Not all men are born to be great;
not all men occupy position and power; but each, as an atom in the
Mosaic of the universe, fills his niche and in his time plays his part.
A distinguished jurist once said that the test of true greatness is not
ability merely, but it is ability combined with opportunity correctly
employed for the good of our fellow men.

There is no possible scale by which to measure character in life,
much less in death. Sentiment commands, in considering the lives of
those who have passed away, to eulogize their characters and to give
expression to all their virtues. But it must needs be said that if we
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are just to truth we shall only speak the truth, because no life can
ever wholly be redeemed from the pitiless scorn of dishonesty and
infamy. Therefore when we offer our tribute for the dead, we should
speak calmly, justly, and, above all, truthfully.

Keeping this great fact constantly before us, I am here to testify
as a friend of the late Chief Justice David E. Morgan; to speak briefly
of his worth as a judge, to lend my tribute of praise to his honesty, and
I do not mean that common lionesty which is a disgrace for any man
not to have, but honesty in the highest, noblest sense, because no suitor
at the bar where Judge Morgan presided, even though he was defeated,
could ever deny that he did not receive at the hands of this judge the
full measure of justice that was his due.

The State of Wisconsin holds the sacred remains of our friend, but
North Dakota is the richer because he has left to this State the legacy
of his life’s work. For nearly a quarter of a century he served the
State in the office of District Attorney, District Judge, and finally as
Chief Justice of the Supreme Court. The work he wrought out here
in molding the jurisprudence of this young State will last throughout
the coming history of this commonwealth. In every place that he
filled, he earned it by honest human effort. He was never a self-seeker
for advancement. He loved the law and believed with his whole heart
in fidelity to the cause of justice. He believed in the stability of this
great department of government, and he could truthfully say by every
word and by every deed of his life that he felt, like the great Chief
Justice Marshall, that “the greatest scourge an angry heaven ever in-
flicted upon an ungrateful and sinning people was an ignorant, a cor-
rupt, or dependent judiciary.” Judge Morgan believed that upon the
courts of the State and Nation rested the liberties of a mighty people,
and he ever kept in mind the cardinal principles so necessary in a free
government, that not even a judge is above the law, but that he is only
a minister in the enforcement of the law. His heart was in his work.
He had reached step by step the pinnacle of judicial honor, but he real-
ized that he owed a like duty to those who had honored him with a
position of great trust and power. He was, therefore, a hard worker,
anxious above all things to reach the haven of a correct decision in the
administering of justice. Upon the Bench he was always dignified,
courteous, kind, firm, always a judge. If he asked counsel a question
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during argument, it was to the point, and left no sting. And now, as
one reads his opinions that he has given, how clearly do they read!
There is a straight line between his premise and his conclusion, never
a crooked one. Judge Morgan was a true servant of the people of the
State, conscientious, faithful. Tt is hard to give him his just due.

But, aside from being a judge, he did not forget that he also had
imposed upon him the duties of true citizenship. He was interested
in the welfare of others. He had that great quality which is always a
blessing to any man, a solemnity of faith; and he mingled with the
sturdy citizens of this commonwealth, with a pride in their advance-
ment, and with full confidence in the stability of the institutions that
belong to the common masses.

He loved duty, and with a serene and just purpose he went about
his task. Always a broad man in his sympathies, the poor, the rich,
the learned, or the unlearned, at this bar of public justice received, so
far as it was in his power, their just dues in the forum of human juris-
prudence.

He loved this great country, and every emotion of his heart beat for
its advancement and its glory; and when in time of war his personal
friends were clear across the seas upholding the supremacy of the Re-
public’s laws and the honor of her flag, he did not forget to give them
an encouraging word of sympathy and a heartfelt expression of patriot-
ism and love for country. He had a keen affection for this State, and
looked out upon its broad prairies ripening with the golden grain of
harvest, with an ecstacy of youth and oftentimes with that adoration
which comes only from the depth of a great soul. We might sum up his
character, with honesty of purpose, sincerity, wisdom, generosity, and
justice, pity and power, all joined and blended into a noble character,
willing to be consecrated to the performance of every just and honor-
able duty.

When disease had fixed upon him, and he realized that his days of
usefulness to the commonwealth were so encumbered as to prevent him
from giving back that service which he loved as a compensation for
the honor that the citizens had bestowed upon him as a judge, he ten-
dered back to this commonwealth his commission, and sought a distant
clime in a sistc State, hoping that he might regain that which he had
lost, good health and ability to render future service to his fellow
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men. But it was not to be. The hand of death was upon David E.
Morgan, and above the strife and the din of the world’s turmoil, above
the prejudices and contests of conflicting emotions, above the hand of
sympathy of those who were near and dear to him, he heard the sum-
mons of the Master, and prepared to enter the boundless field of uni-
versal equity, that field where the great and the powerful must lie down
with the just and the unjust.

But now as we look back over the life of this good citizen, this kind
lawyer, this eminent judge, let us say as it was said of one of old, that
he ever obeyed the injunction laid upon the judges of Israel by their
great Lawgiver: “Ye shall not respect persons in judgment, but ye
shall hear the small as well as the great. Ye shall not be afraid of the
faces of men, for the judgment is God.”

May it please the Court: This is the tribute I ask to be placed upon
the record of this Court in honor of one who has heard the Master’s
summons; but let us believe that the Master had inscribed upon it,
“Well done, thou good and faithful servant, enter thou into the joy of
the Supreme Ruler of the world, the joy of thy God.”

HoworasrLE A. G. DiveT:

A memorial exercise is always an occasion of sorrow and of satis-
faction,—sorrow, because of the loss of which the occasion is born; sat-
isfaction, in the knowledge of a memory so cherished and respected as
to bring together a band of mourning friends.

There are those here to-day—and there are others scattered through-
out the State—who are paying tribute to the memory of Judge Morgan,
whose thoughts and words reflect sentiments, the growth of an ac-
quaintance of many years. They tell of associations in the days be-
fore they had grown old together. On this occasion I wish to render
the tribute of the younger members of the Bar of this State. I always
entertained an admiration and affection for Judge Morgan. To us
younger men, it has always seemed as though he was interested in us;
that he took pains to smooth the rough places in practice; that he was
ever ready with a kindly suggestion to prevent a wrong step that would
require retracing. Qur mistakes he seemed to look upon with indul-
gence and toleration, setting us right with a way of kindness we can-
not forget.
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I knew him first as a District Judge, called to preside over a court
in which T occupied the humble position of reporter. We worked to-
gether for several weeks; and, in that time, I learned to know, to ad-
mire, and respect him for his sterling character and large, full man-
hood.

Ere T began the practice of law, he was on the Supreme Bench, and
my first case in this Court was argued before him.

As T recall my visits to the capitol, it seems to me that the door of
his chambers stood always open, and that I never passed it without re-
ceiving his hearty greeting and friendly beckon in. My experience
was not different from that of other young men in the profession.

And now he is dead; and we are here to do him honor, in his mem-
ory. I do not believe these demonstrations of sorrow are mere idle
expressions of politeness or duty; but, feeling as I do, it seems to me
that every heart within this room must beat with a sadder throb be-
cause of the taking away of this neighbor. As at the setting of the
sun we unconsciously draw our garments closer to shut out the pos-
sible chill of evening, so, at the going out of the light of the life of our
friend, we feel the chill of loss to the community.

On an occasion somewhat similar to this, Mr. Ryan, afterward Wis-
consin’s great judge, delivered himself of the beautiful philosophy, “We
love the dead because they are not dead; and they love us because we
shall never die.” “Were it elsewhere lacking, here is nature’s proof of
man’s immortality ; for there is no room in nature for love of the inani-
mate, yet our love goes beyond the grave.”

The thought was a true one. While love may be said to exist among
the lower animals,—while the mother beast has an affection for her cub
and the mother bird for her hatchling, it lasts only through life. Dead,
the beast or bird is8 left alone and uncared for by its kind.

‘While he did not live to old age, our departed friend did not die too
young to fix the imprint of his life on the world. The length of the
day is measured by its fullness; so, too, may be measured—in part, at
least—the long day of life.

The idea of life going hand in hand with sunshine and day, while
death keeps step with darkness and night, has always appealed strong-
ly to my imagination. We watch the sun as it rises in the radiance of
morning, and mounts through the passing hours, until, at midday, it
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shines down upon us in all the strength and vigor of perfect day; then
slowly down the incline of afternoon until it passes away and leaves
the world in darkness. So, we see the rosy dawn of infancy; the danc-
ing, laughing morning of childhood ; the forenoon of youth; the midday
of manhood; then the declining hours of age, the sunset of life, and
the dark blackness of the grave.

To the unthinking, there is something terrible about this passing
away ; and, as a child shrinks back in terror from the darkness of night,
so do they shrink from the hour of death; but, with the philosopher, it
is not so.

Could a child be born, grown to manhood, equipped with a fully
developed reasoning mind and mature appreciation of the beauties of
the world, all in the span of a single day, he might well be excused did
he shrink back in horror at the approach of night or cower before the
hidden mysteries of the shades of darkness as they came creeping along,
shutting from sight one by one the things that, to his eyes, made up the
all of a beautiful world. Well might he quake and tremble at the un-
certainty as to what lay hidden by the impenetrable curtains of black-
ness that shut him out from the life he knew.

Well might a beautiful, loving soul, who has spent the hours of a
summer’s day in contemplation of the wonders of nature, cry out in
_ alarm at the coming of night, shutting from sight the beauties of the
world, and leaving in their stead solitude and darkness, were it not for
the fact he knows that, when the splendors of sunlit-day are hidden.
the glories of night will appear,—that under nature’s law of compensa-
tion nothing will be taken away but that something will be given its
place to fill. It has well been said: “The night hath glories that the
day can never reveal.” Tt tells of the grandeur and immensity of na-
ture,—it shows the immeasurable extent of the universe; heaven’s vault
filled with stars, each a moving world, driven on and on through space
by an unknown and unknowable force for an unknown and unknowable
purpose.

The night tells us, as the day never can, of immensity of solitude,
of mystery and eternity. As man has come to know these things, and
to understand that the day does not hold all that is worth the knowing
and the seeing, he awaits the coming of the night, strong in the faith
that, while it is a change, it is not the end.
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So it is with life, for life is but a day. When the heathen savage
came to die, he saw but shadows approaching to shut him out from that
which he had known ; but, to the man possessed of all the lights of rea-
son and intelligence, who knows of the working of things eternal, it is
not so. When he sees the end of his day on earth, and sees glimmering
the last rays of the light of his life, he knows there is something more
which, while he does not understand it in full, causes him to pass peace-
fully out of the light of day into the shadows of evening, strong in the
belief that the night of his death holds glories that the day of his life
has never revealed.

So, as we gather here for the last time to pay tribute to the brother
who has already passed from the light of day into the mysteries of the
Great Beyond, we console ourselves with the knowledge that the clos-
ing of his eyes on the beauties of the day spoke not of the end, but of
the passing to a higher and better condition that we know not of.

In the light of this knowledge, why then should we grieve at all?
Men are measured and judged by their deeds. Upon their achieve-
ments depend the admiration and respect of their fellow men. The
idle, the slothful, the inactive, find no places reserved in the halls of
the world’s esteem. God made men to progress. He made them to
build up a better and higher civilization, and to help extend its influ-
ence over the earth. He made them to render what service they can
to their community, their State, their country, and their fellow men.
In these things Judge Morgan had his part. He has written a long
line of decisions, and participated in many more, that have helped to
settle not only the law, but the policies of this great State for years and
years to come; and, if none of his writings are entitled to a place
among the masterpieces of legal literature, none of them can be pointed
to as not entitled to respect or tending to lower the standard of a court
of good repute.

I freely predict that, as time goes by, the decisions of Judge Mor-
gan will grow, and not fall away, in respect; and that, ere a score of
years have passed over our heads, they will be cited and commented
upon as among the simplest and soundest pronouncements in our re-
ports.

It may be well said of & man—who has lived beyond middle life
and passed away leaving a monument of public service such as this,



xl IN MEMORIAM

and a host of friends such as to-day cherish the memory of our brother
—that he has lived well, and not in vain.

HonoraBLE TrACY R. Banags:

May it please the Court: I crave but a few minutes of your time in
which to join with yours my efforts, feeble though they may be, in writ-
ing this day’s record of love and veneration,—a tribute to the memory
of a distinguished citizen, a noble man, a sincere friend.

Words are puny things at best; but it is not until one attempts to
express the sorrow incident to the loss of such a man as David E. Mor-
gan, that one becomes fully conscious of the utter inadequacy of hu-
man language to give voice to the feelings.

He was one of the first men with whom I became acquainted upon
coming to the territory of Dakota. He was then a young man with
but little experience in the battle of life, yet the influence of his
strong mind, great heart, and noble soul was felt on every hand. 1
sought and gained his friendship; and I am sure you will excuse this
personal reference, when, with pardonable pride, I say that from the
time of our meeting to the day of his death there was no break in our
friendship.

As the days and years rolled on, I observed him from the view-point
of a fellow practitioner,—of a practitioner before him on the District
Dench, and as a practitioner before him on the Supreme Bench, as
well as from the view-point of a fellow citizen. And to-day, after all
of these years, looking back and searching industriously the record, I
am unable to find that there was ever recorded an unworthy act or
thought on the part of our beloved friend.

It is not for me, in the brief time vouchsafed, to speak in detail of
his life. Had I the time I would dwell upon the faithful labor per-
formed by him as judge of the District Court, in what was known as
the Devils Lake District, comprising in area a veritable empire. At
the time of his election to the District Bench, there were but few rail-
roads west of the Red River Valley. The counties of his district
were large, and county seats widely separated. The task of carrying
justice to the people of such a district would have appalled many a
man. But nothing ever deterred him when duty called. Summer
heat, winter storms, and the beautiful Indian summer were all the
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same. He was as ready to go into the one as the other, if his work
called him there.

It is given to but few men to enter upon a judicial career so well
equipped as he. With a clear, logical mind,—with firm convictions, yet
an ever present desire for further enlightenment,—with a profound
knowledge of the law, and a keen intuition and knowledge of human
nature,—with a wealth of charity and a great ambition to do and be
right, he approached near to the ideal judge.

As a trial judge his reputation spread throughout the State, until
the people demanded that his service should be given in a bigger and
broader field, and he was elevated to the Supreme Bench. Of his par-
ticular service there, his biographers will speak. Of him generally,
I can say that there never was one, and in all probability there never
will be one, who will bring to the discharge of his duties as Supreme
Court Justice more of the qualities that go to make a just judge,—that
go to build up a court that will staud the scrutiny of all the people,—
that go to establish, in the minds of the people, that regard and rever-
ence for the decisions of the Court, which is so necessary for its life,
than was brought to his work by Judge Morgan.

Had all the judges been endowed as was he, the thought of judicial
recall would never have developed. Were the purpose of these remarks
the placing upon record the individual acts entitling the name of Judge
Morgan to a place high upon the walls in the great Hall of Fame, the
time allotted by the court in which to complete the record would be too
brief to recount even the more prominent ones. I will, therefore, but
mention the benefit of his influence upon the court, and upon the
judicial history of the State at that most important time while the form-
ative stage of judicial development was still on, when his moral cour-
age, sound judgment, and profound legal knowledge, so generously ap-
plied, marked a proud period in the upbuilding of the commonwealth.

With all of his ability, with all of the successes that came to him
through life, he never lost that modesty of spirit shown in an entry in
his diary of November 8, 1870, which I have been privileged to see
since he left us. Tt opens with these words: ‘“To-day is an eventful
day in my life’s history. To-day I am twenty-one years of age. To-
day I am supposed to be a man. To-day I step into a wide world, feel-
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ing my own weakness and incapability of assuming the responsibilities
of a man.”

And, as one reads on through this entry, and notes his spirit of love
and affection for his parents, his intention to comply at all times with
their desires, and to do all things to administer to their happiness, as
well as his determination “to accoutre himself for the conflict, and to
_ meet the troubles of the world resolutely, and to battle the temptations
of sin obstinately,” it is apparent that in his case the boy was truly
father to the man.

His modest and retiring disposition precluded the idea of self-ad-
vancement, and every honor conferred upon him was because of recog-
nized merit. _

It has been said: “Death opens the gate of fame, and shuts the
gate of envy after it.”” In reality death shuts the gate of envy, and
fame is seen with vision cleared of the shadows of petty jealousies. In
his life, Judge Morgan enjoyed that transitory thing, called fame, with
fewer of the shadows of envy than has fallen to the lot of any man
within my ken. While the love that was given him by his fellow men
was such as but few men may hope for, and while his labor as a man,
a jurist, and a judge will make a lasting place for him in the annals
of the State, yet the sweetest memory—the highest prized fame, and
greatest comfort to friends who are left—is the knowledge that he him-
self, in the exercise of those wonderfui traits of mind and heart that
endeared him to all the world, erected a magnificent monument of love
- and honor that will endure forever, and stand as a rule of life for fu-
ture generations.

The end has come. He has answered the summons. We who knew
him best know that as he approached the hour of rest, looking with calm
eves into the Great Beyond, he could well say: “Yea, though I walk
through the valley of the shadow of death I will fear no evil, for thou
art with me. Thy rod and thy staff they comfort me.”

For the life he lead, the friendships he displayed. the unfailing kind-
ness, sympathy, and charity that he at all times bestowed, the bright
flowers of earth’s existence that were scattered by him along the way,
must bring their own reward; and we know that he has received his.
While he was not permitted to live out the allotted time, yet it was given
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to him to do much more for mankind than is done by most men in the
full measure of life.

He is gone. And as he marched down the western slope, the length-
ening shadows cast behind, as he faced life’s setting sun, showed none
of the imperfections of unworthy thoughts or deeds, but wrote into the
history of the world the record of a well-spent life.

Bravely he approached the ferry to which we all are driven, and
as that mysterious bark, driven by the silent boatman, and guided by
the hand of the Lord of Hosts, crossed the bar, and he went out to sea,
we know that he met his Pilot face to face, and somewhere on the beau-
tiful shore of that other world he awaits our coming. We must travel
a little longer the shadowy paths of a darkened world, to him it is
day-break everywhere. Yes, he has left us, and if tears could bring
him back, how they would rain,—but we cry in vain. He has gone
from this world forever, but we will not say, “Good-by,” no, not “good-
by.” only “Goodnight,” for in a little while—just a little while—we
will meet him in Paradise.

Howorasre N. C. Youna:

It was my good fortune to be & member of this Court when Judge
Morgan came to it from the District Bench in 1901. In common with
others, I had known of the great respect which his administration
of the law had commanded and of the marked affection in which he
was held by the members of the Bar and the people of his district. But
I did not know him then as I came to know him during the succeed-
ing six years of our association as members of this Court. That was
the beginning of an official and personal companionship as intimate as
men can enjoy, and of a friendship which continued to the end.

What we do or say now will have little or no weight in fixing the
rank which he will finally hold in the judicial history of this State.
The reputations of those who serve in legislative or executive offices
depend largely upon what others say of them, but this is not true of
those who serve as members of a court of last resort. Appellate judges
make their own records, and their written opinions are their monu-
ments. If their opinions are carefully considered, well grounded, and
sound, they will stand the test of criticism and of time. If they are
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not, time will disclose and correct their errors, and pass final and cor-
rect judgment upon those whose names they bear.

Judge Morgan has written his own record and has erected his own
monument. While it is true that the decisions of this Court, like those
of all orderly appellate courts, represent the combined opinions of the
several members of the Court, as they are wrought out in conference
and deliberations, still it is also true that the writer of the Court’s
opinion carries into it a measure of his own character and individual-
ity which marks it as his own. I will not attempt comparisons. It is
sufficient to say that of all the opinions written by Judge Morgan, and
they run into the hundreds, not one, I believe, has been reversed, modi-
fied, or even seriously criticized. The statement of this simple fact ex-
presses more than any words of praise which I might utter.

His excellence and power as a judge was due, I think, to his strong
sénse of justice and duty, coupled with untiring industry and an open
mind. His mind was always receptive, and never combative, in his
view, attorneys were the representatives of their clients and spoke for
them, and it was his duty to hear them fully. For this reason he wel-
comed oral arguments and gave them his undivided attention. He
made no interruptions, and did not lose their effect by engaging in
mental excursions while they were being presented. In all cases as-
signed to him for an opinion, he studied the record carefully, even la-
boriously, until hé had an accurate knowledge of every fact upon which
the Court’s decision might turn. e studied the briefs of counsel with
the same painstaking care, mastering their contents, and carefully satis-
fying himself as to the propositions for which counsel contended, and
in case of doubt he not infrequently called a council of his associates
to the end that he might not misjudge a fact or err in stating counsel’s
position, and at all times he preserved an open mind.

This method involved much labor, but it resulted in producing
opinions which were based upon the facts contained in the record, and
in opinions fully and fairly deciding the questions which were present-
ed for determination. It also resulted in a well-grounded confidence
not only on his part, but also in his associates, in the conclusions which
he had thus reached.

In framing his opinions no thought of winning popular favor or of
avoiding popular criticism, entered his mind. Personal consequences



IN MEMORIAM xlv

had no influence with him. He had a close, personal acquaintanceship
with the members of the Bar and the citizens of the State, but this did
not embarrass him. There was that about him which gently but firmly
forbade all infringements upon judicial propriety even by those who
were closest to him. In his judicial work he knew neither lawyers,
litigants, nor friends. He knew only his duty, and that duty he kept
constantly in view. He framed no apologies in his opinions for the
conclusions he announced. It was enough for him to feel and know
that they correctly interpreted and applied the law. His opinions will
stand as monuments to his wisdom and worth as long as the State en-
dures. His personal character and devotion to duty will be subjects
of emulation for those who come after him. When shall we see his like
again ¢ :

It is hard for those who were intimately associated with him to
realize that he has gone. And yet we saw the shadows fall. We knew
the night had come, and with unspoken grief we followed him to the
river’s brink. The silent Ferryman was there. Unseen, he took him
from our sight—out into the darkness—toward the farther shore. And
this is death! We shall not look upon his face again, neither shall we
hear his voice. No! this is not death! This is the beginning of life,—
eternal life. Such men do not die! He will live in our lives—in the
lives of the generations to come—in the life of the State he loved so
much and served so well—in the sweet memories of friendships and
companionships, of those who knew him and loved him—his will be the
immortality of the just.

Hox~oraBLE Epwarp ENGERUD:

Judge Morgan was one of the most lovable characters I ever knew.
That T had the privilege of close companionship with him for a con-
siderable period of time I count one of my most pleasurable memories.

If T were to name his most prominent trait, I would say that it was
genuineness. There was absolutely no veneer in Judge Morgan’s make-
up. He hated display and pretense. His modesty and simplicity were
the genuine outward expression of his uncompromising honesty. He
was as honest with himself as he was with others.

He could not dissemble, either in word or deed. He could not resort
to sophistry or flattery himself, nor could he be deceived as to the real
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merits of a controversy by sophistry or flattery or appeals to prejudice
or sympathy. ‘

Although he was well read in law and along general lines, and had
a firm grasp of the principles of jurisprudence and was well informed
in a broad way; yet he was not what one could justly term a learned
man or a scholar. He took no interest in, but rather scorned, the subtle
refinements in which the bookish lawyer finds delight in the study and
practice of law. He looked upon the rules of law and legal procedure
as means by which to administer justice amongst practical men in
everyday life. He never lost sight of the end ; and never subordinated
the end to the means.

Consequently the substantial merits of a case were always uppermost
in his mind, and he was not led astray by technical quibbles. His
genuine honest mind repelled anything that savored of evasion or cir-
cumvention.

He was a most delightful companion. He was frank and candid in
expressing his thoughts and views; but he was so kind and courteous;
and was so charitable in his disposition, that he was never rude, how-
ever widely or strongly he might differ with you.

He had a keen sense of humor wholly free from coarsencss; and
though he was modest almost to the point of diffidence, and shunned
formal functions, he loved the informal converse and companionship
of those he knew.

I never heard him utter an unkind or intemperate word against an-
other man, however much he might disapprove of his words or conduct.
He was frank to express his disapproval if there was occasion for it;
but he did it without apparent malice or bitterness. He did not reach
conclusions hastily, but, having formed his conclusions, he was not
casily shaken. He was a man of strong convictions and a high sense of
duty; and there was no guile in him.

He was a genuine noble man. -

TToxoraBLE BurLElgH F. Sparpixg, Chief Justice:

The estimation in which the services of a public official are entitled
to be held depends not more upen the ability displayed in his conduct
of public affairs, than upon the honesty of his purpose, the integrity of
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his character, and the faithful application of his powers to the perform-
ance of his duties.

The late Chief Justice Morgan met the highest expectations of his
friends by the ability displayed in the opinions he wrote while a mem-
ber of this body, and in his power of discrimination in the application
of legal principles to the facts before the court.

His efforts were marked by the greatest industry and a keen seuse
of justice. While his opinions displayed a logical mind, he recognized
the fact that justice is not always reached through the narrow channels
of a syllogism or even by mathematical demonstration ; that the safest
guide in the search for justice by a normal mind is the exercise of an
intuitive sense of the elements of justice, and that the surest way to its
administration is by generally following courses which long-continued
experience have shown to be reasonably certain of attaining the end,
rather than by experimenting in untried fields or attempting it by fol-
lowing devious and unknown paths.

Judge Morgan was possessed of a keen apprehension of right and
wrong, and was at all times impelled by the belief that justice must be
administered in accordance with the principles of right and wrong.
With him the determination of the law and the facts was an impersonal
matter. Justice was blind to the parties to litigation. He sought dili-
gently for the principles applicable in each case, and having found he
applied them without fear or favor.

His opinions are models of simple English,—clear, concise, and not
beyond the comprehension of the average person. On their perusal
the reader may at once perceive what question was before the Court,
and how it was decided.

No higher proof of his qualification for a judicial position could be
suggested than these facts. They include all suggestions of his integ-
rity and moral worth. Without these qualities, service like his could
not have been rendered.

Members of the bar who have spoken have entered, in greater or
less detail, upon the consideration of his traits and qualities of mind
and character, alike as a citizen, as a trial judge, and a member of the
court of last resort. I shall not dwell at length upon them.

There is, however, one quality of his character which should be em-
phasized, not only in justice to him, but as an inspiration to others, and
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particularly to the youth of this State. 1 refer to two elements of cour-
age which he possessed. Judge Morgan did not decide cases with any
reference to the popularity or unpopularity of the decision. He never
sought the acclaim of the populace. He possessed the courage neces-
sary to administer justice regardless of numbers or majorities. I have
heard him say that he enjoyed writing unpopular decisions. By thix
it must not be understood that he meant that he intended to have thcr
unpopular, but that he felt an inspiration from the courage necessary
to write such opinions, and that the fear of criticism did not swerve
him from the paths of justice.

Judges are quite as subject as other people to the temptation to fol-
low the lines of least resistance, and moral courage of a high degree
is necessary to enable them, in cases on which public sentiment is
strong, and perhaps excited, to ignore it, if need be, and adhere to un-
popular duty. While sensitive to the opinions of others, and cherish-
ing the approval of friends, Judge Morgan had the courage born of a
mind which recognized that the approval of an enlightened conscience
is the only earthly approval that is certain to withstand the assaults of
enemies and the flattery of friends.

Ordinarily it would not be in good taste to refer on an occasion of
this kind to one’s physical infirmities; but I trust I may be excused
for doing so in this instance. Without it the sterling qualities of mind
and soul exhibited by Judge Morgan can ncver be appreciated by those
to whom he was a stranger. As is known to most of you, he suffered
I know not how long, but nearly his whole life, from great physical in-
firmity. I have often marvelled at the courage which he displayed in
pursuing relentlessly and fearlessly the work before him in the face
of such disability,—disability far exceeding that suffered by many
meaner souls who stand on street corners soliciting public charity, or
who acclaim that the public owes them a living without effort on their
part.

I apprehend that for years, not a day, or an hour, passed that he did
not suffer severe pain. It was only with the greatest difficulty that he
walked a short distance, yet I never heard a complaint from his lips
nor a reference to his infirmity or suffering. He seemed to shrink from
making or hearing others make reference to it, and to appreciate that
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a noble soul can only endure affliction patiently, and while enduring
it, perform the best service that his faculties permit him to perform.

In spite of his affliction he did a man’s work during his whole life.
Without courage of the highest degree, without a fortitude born of
noble aspirations and divinely inspired, he could not have done this.

He served on this Bench long after his associates felt that he was
inflicting upon himself unnecessary pain, and perhaps shortening his
life by doing so. He dreaded to lay down his duties and his work, and
only did so when advised that it was imperatively necessary.

Many people seem to think that the occupant of a judicial position
necessarily becomes so immersed in his books and absorbed in his search
for truth that he must lose touch with the outside world.

It is to be regretted that the attitude of some judges appears to jus-
tify this belief. Like those in other positions, the heart of the judge
who permits this to occur soon grows cold and at length freezes. It
ceases to keep time to the pulse-beats of the world, and no longer ex-
hales any of the fragrance of human emotion or sympathy.

Judge Morgan at no time permitted this condition to afflict him.

His was one of the most kindly natures,—neither suffering, nor offi-
cial duty ever seemed to diminish his charity, his good will, or his
kindly interest in all human kind. He was not prone to criticize, but
to commend; he did not discourage, but always encouraged, worthy
effort. The grip of his hand was one of cheer and encouragement.

He possessed no jealousies, and as far as intimate association with
him could disclose, no heart burnings. He accepted life and duty as
they confronted him, and at all times strove earnestly to make the most
of his opportunities.

Others may serve the state who are quicker to perceive, but none
will ever occupy his chair whose judgment in the performance of offi-
cial duties will be more sure, and, when reached, more sane, than was
the judgment of David E. Morgan. His resigflation was a loss to the
state which the members of the bar alone are competent to appreciate,
but the loss by death of a high-minded, conscientious, faithful citizen,
be his position high or low, can, in some sense, be understood and ap-
preciated by the lowliest person.

His associates keenly regretted the loss of his sane counsel, his can-
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did discussion of legal questions, his ever present smile, kindly*word,
and sympathy in all the duties devolving upon the Court.

The publie, the bar, and the bench respected, esteemed, and loved
David E. Morgan, not more for his faithful service than for the many
and sterling virtues of heart, mind, and character which, alive, he pos-
sessed ; and dying, the memory of such qualities should be cherished.

The resolutions which have been presented will be spread upon our
records, and this Céurt will now stand adjourned until 10 o’clock to-
morrow in honor of his memory.
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COTTON v. HORTON et al
(132 N. W. 225.)

Mortgage — notice of sale — publication for number of weeks.

1. Under chapter 38, Sess. Laws (Dak.) 1889, publication of a notice of
real estate mortgage foreclosure sale upon any day of the week was a sufficient
publication for that calendar week, which commenced the previous Sunday
morning, and a similar publication upon six such successive weeks next prior
to the sale was sufficient notice of the sale, provided the several publications
had been at least five days apart. The case of Finlayson v. Peterson, § N, D.
587, 33 L.R.A. 6§32, 57 Am. St. Rep. 584, 67 N. W. 953, is a construction of the
law as it existed prior to March 8, 1889, the case at bar construes the law
in force from March 8, 1889, to January 1, 1896, and the case of McDonald
v. Nordyke Marmon Co. 9 N. D. 290, 83 N. W. 6, in an interpratation of the
law as it has stood since January 1, 1896.

Champerty — deed by one out of possession.

2. Deed in this case was given by one out of possession, and who had not
received the rents or profits from the premises for more than a year just
previous to the execution of the deed. Held void, as against one in possession,
under color of title of a foreclosure sale, and the possession of a tenant, or
the possession of a tenant of a prior owner, held to be the possession of the
defendant.

22 N. D—1.
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Mortgage — abandonment of premises to mortgagee — estoppel.

3. A mortgagor who for twenty years after a foreclosure sale has abandoned
the premises to the mortgagee cannot assert title in a court of equity, and
this estoppel applies to persons claiming under such mortgagor, through such
abandoned title.

Mortgage — payment of, as condition of quieting title.
4. The doctrine that one who seeks equity must do equity will compel the
payment of an outlawed mortgage as a condition precedent to the quieting title
in the mortgagor.

Opinion filed May 27, 1911.

Appeal from District Court, Emmons county; Winchester, J.

Action by Fred H. Cotton against J. E. Horton and Henry W.
Stevens. Judgment for plaintiff, and defendants appeal.

Reversed, with directions to enter judgment for defendant Stevens.

Armstrong & Cameron (John H. Perry and George R. Krause, of
counsel), for appellants.

George W. Lynn, C. C. Coventry, and H. C. Lynn, for respondent.

Burke, J. This is an action in equity brought by the plaintiff to
quiet title to a quarter section of land in Emmons county, North
Dakota. The facts were stipulated in the court below, and from such
stipulation it appears that in September, 1884, one Mary A. Packer,
being then the owner, mortgaged the said premises to one Dudley.
Default having occurred in the payments secured by the mortgage,
foreclosure was made under power of sale in said mortgage contained,
and upon the 10th day of August, 1891, the premises were sold and bid
in by the mortgagee, who, in the year 1903, conveyed the same to the
defendant Horton, for full value. Horton, later on, deeded to the
defendant Stevens. Mrs. Packer paid nothing upon the mortgage debt
after the year 1890, and the taxes have been paid by these defendants
or their grantors since the year 1885. Mrs. Packer removed from the
premises following the foreclosure, and has been a resident of the state
of Montana since the year 1895. She had received no rents or profits
from the premises for a year prior to the quitclaim deed given to the
plaintiff in the year 1907. This plaintiff claims title under a quitclaim
deed from Mrs. Packer, which recites a consideration of $1 and other
valuable considerations. The mortgage debt and the taxes paid by the
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defendants are still unpaid, and neither Mrs. Packer nor Mr. Cotton
offers to pay them. The premises is untilled land, but the defendants
and their grantors have had possession through their tenants, and have
collected rent therefrom since the year 1900. The foreclosure sale is
conceded to be valid in all things, excepting that the first publication
of the notice of sale was made upon Friday, July 3, 1891, and the sale
was made upon Monday, August 10, 1891, thirty-eight days later.

1. Plaintiff contends that such sale was absolutely void, because the
notice of sale was not published “for six successive wecks” (forty-two
days), and relies upon the holding of this court in the case of Finlayson
v. Peterson, 5 N. D. 587, 33 L.R.A. 532, 57 Am. St. Rep. 584, 67
N. W. 953. There is this important difference between the Finlayson
Case and the case at bar: The Finlayson sale was made in the year
1885, while this sale was made in the year 1891. In the interim,
chapter 38 of the Laws 1889 was enacted, reading: “Whenever in any
act or statute of the territory of Dakota providing for the publishing
of notices, the phrase ‘successive weeks’ is used, the term ‘weeks’ shall
be construed to mean calendar weeks, and the publication upon any day
in such weeks shall be sufficient publication for that week, provided,
that at least five days shall intervene between such publications, and
all publications heretofore or hereafter made in accordance with the
provisions of this act shall be deemed legal and valid.”

We believe the plain reading of the first part of this chapter is that
a publication upon any day of the first week of the ‘“‘six successive
weeks” should be sufficient publication for the entire calendar week,
commencing Sunday morning. A similar publication for six successive
weeks would satisfy the law. The sale might be held upon the first
week day of the seventh week. In the case at bar, the publication upon
Friday, July 3d, was publication for the entire calendar week beginning
June 28th and ending July 4th; publication on July 10th would be
sufficient publication for the week beginning Sunday, July 5th, and
ending Saturday, July 11th, the second successive week. The sixth
successive week began Sunday, August 2d, and ended Saturday, August
8th. The sale took place Monday of the following (seventh) week.
Respondent argues that said chapter was enacted to settle a dispute
that had arisen as to whether notices printed inadvertently upon
dificrent days of the several weeks were valid. We see no reason why
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the legislature should not intend to settle both questions at the same
time, and it is our conclusion that they did so intend.

The Finlayson sale, as we have said, was made in the year 1885, but
was not presented to this court until about the year 1896. This court
was therefore aware of the passage of chapter 38, Laws 1889, and
discusses said chapter fully in the opinion. After setting out both sides
of the controversy, the court contents itself with holding that said
chapter was not retroactive, and could not apply to a sale made before
its passage and approval. It is therefore apparent that the status of
mortgage foreclosure sales made between the 8th day of March, 1889,
and the 1st day of January, 1896, has not been heretofore passed upon
by this court; the cases of McDonald v. Nordyke Marmon Co. 9 N. D.
290, 83 N. W. 6, and Grandin v. Emmons, 10 N. D. 223, 54 L.R.A.
610, 88 Am. St. Rep. 684, 8 N. W. 723, being an interpretation of
the law as amended by the legislature of 1895, and as it stands to-day.
Rev. Codes 1895, § 5848; Rev. Codes 1905, § 7459. We hold,
therefore, that the sale in the case at bar was upon sufficient notice,
and is valid, and that the defendant Stevens is entitled to a decree
quieting title to the premises in himself.

2. Although not necessary for a decision of this case, we will pass
upon three other points fairly arising upon the record of this case.
We conclude that the plaintiff cannot recover in this action, for the
reason that the quitclaim deed obtained by him from Mrs. Packer was
champertous and void, as against these defendants. It is contended
that the defendants are not shown to be in such possession of the
premises as entitles them to invoke this rule, but it is stipulated that
the defendants and their grantor have had tenants in possession of the
premises since the year 1900, and have received the rents during those
years. We hold this possession sufficient to render the quitclaim deed
champertous. See Schneller v. Plankinton, 12 N. D. 561, 98 N. W.
77. Also see Galbraith v. Payne, 12 N. D. 164, 96 N. W. 258, which
has been followed generally by this court, and most recently in Burke
v. Scharf, 19 N. D. 227, 124 N. W. 79.

3. Plaintiff’s claim of title is also defeated by the clear acts of
abandonment of his grantor, Mrs. Packer. Her failure to pay the
. mortgage debt, or any part thereof, for Lwenty years; her failure to pay
the taxes for over twenty years; her removal from the state,—all
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testify as to her intent. Having abandoned the land to the mortgagee
for so long a time, she and her assigns are estopped to assert the
abandoned title, especially against an innocent purchaser for value,
who is in possession. See Higbee v. Daeley, 15 N. D. 339, 109 N. W.
318; Bausman v. Faue, 45 Minn. 418, 48 N. W. 13; Johnson v.
Erlandson, 14 N. D. 518, 105 N. W. 722 ; Shelby v. Bowden, 16 S. D.
531, 94 N. W. 416; Farr v. Semmler, 24 S. D. 290, 123 N, W. 835;
Ford v. Ford, 24 S. D. 644, 124 N. W. 1108; 16 Cyc. 718; 11 Am.
& Eng. Enc. Law, 394; Dimond v. Manhelm, 61 Minn. 178, 63 N. W.
495; Pom. Eq. Jur. 802

4. And lastly plaintiff cannot prevail in this action in equity, because
he has not offered to do equity by paying the mortgage and the taxes.
See Tracy v. Wheeler, 15 N. D. 248, 6 L.R.A.(N.S.) 516, 107 N. W.
68, a case very similar to the one at bar.

It follows from the foregoing conclusions that the order of the
District Court should be reversed, and said court is directed to enter
an order quieting title to the premises in the defendant Stevens.

Mogrean, Ch. J., not participating.

STATE v. KELLY.
(132 N. W. 223.)

Nuisance — variance between information and proof.

1. Under an information charging the keeping and maintaining of a com-
mon nuisance at a place described as within the city of Minot, in Ward
County, North Dakota, proof of the maintenance of such nuisance at a place
without the limits of said city gives rise to a fatal variance between the in-
formation and the proof.

Information — designation of place of nuisance. .
2. It is unnecessary, in prosecutions for keeping and maintaining a common

Note. —The authorities on the question ‘of the power of the legislature to make
possession of intoxicating liquor prima facie evidence of an attempt to violate the
law against illegal sales are collated in notes in 1 L.R.A.(N.S.) 626, and 43 Am.
Rep. 26.
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nuisance, that the information particularly designate the place of the com-
mission of the crime more than to charge that the same was committed within
the county and state wherein the prosecution is had; but where the informa-
tion designates the particular location of the place charged to be kept and
maintained as a common nuisance, the state, to warrant conviction, must prove
the crime to have been committed at the place so particularly described in
the information, as proof of the commission of the crime of keeping and main-
taining a common nuisance at a place other than that so designated with par-
ticularity in the information is proof of the commission of a separate independ-
ent crime, other than the one charged in the information.

Evidence — presumption from possession of intoxicating liguor.
3. The presumption declared by § 9383, Rev. Codes 1905, as arising from
the finding of intoxicating liquor in the possession of a person charged with
said crime, is to be considered by the jury as a circumstance or element of
the case from which, considered with all the evidence in the case, the jury
determine their verdict.

Trial — instruction as to presumption.

4. An instruction as to such presumption, giving the same in the words of
the statute, and following with the instruction that “such presumptive evidence
may be considered by you as competent and sufficient upon which to base a
conviction, provided the jury is satisfied beyond a reasonable doubt from all
the evidence in the case that the defendant is guilty as charged,” properly
defines the effect the jury should give such presumption, and is a correct in-
struction thereon.

Opinion filed June 1, 1911,

Appeal from the County Court of increased jurisdiction for Ward
County; N. Daris, dJ.

William Kelly was convicted of maintaining a common nuisance for
the sale of intoxicating liquors, and he appeals.

Reversed.

George A. McGee, for appellant.

D. L. Nash, State’s Attorney, and Andrew Miller, Attorney General,
for the state.

Goss, J. The defendant, William Kelly, was informed against and
convicted of the crime of keeping and maintaining a common nuisance,
and appeals. The prineipal reason urged for reversal is that of variance
between the information charging the crime and the proof offered on the
trial.
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The information charged that “defendant herein wilfully and
unlawfully kept and maintained a certain place, to wit, a saloon, in &
building situated in the city of Minot, which building was a dirt
- dugout within what is commonly known as Wildwood Park, in the city
of Minot, in the county of Ward and state of North Dakota, and in
which place intoxicating liquors were then and there sold, bartered,
and given away as a beverage” to certain named persons. All proof
offered on the question of place shows the nuisance was maintained in
a dugout 100 yards outside the corporate limits of the city of Minot.
Objections were saved to the reception of evidence and to the instruction
of the court in such particular. The court considered the allegation
of the information charging the crime to have been committed within
the city of Minot as surplusage; and the trial was had on the theory by
the state and the court that, so far as the question of place of commission
of the crime was concerned, proof that the same was committed at any
place within the county of Ward was sufficient to warrant conviction.

While there is some question as to the sufficiency of the objections
urged to the admission of testimony as to place on which to predicate
error in this court upon the admission of such testimony, yet the place
proven as the location of the nuisance the undisputed evidence shows
was without the city of Minot. As to this the court gave the following
instruction: “The proof in the case may be at variance with the
information as to the exact location, as to the certain building or place
where the offense is alleged to have been committed is located in this
case. I charge you that it is immaterial as to the exact location, and if
the state has proven to your satisfaction, beyond a reasonable doubt.
that the offense was committed in a building or at a place within
Wildwood Park, in this county and state, it is sufficient as to the place.”
And again: “It is not disputed that the location of the dugout where
the offense is alleged to have been committed is on the south half of
section 14, and the court instructs you that all of section 14 is in Ward
county, North Dakota.” To these instructions the defendant duly
excepted, as also to the court’s refusal to give the following requested
instruction: ‘I charge you, gentlemen of the jury, that it is incumbent
on the state to prove the crime, if any was committed, was committed
within the city of Minot, Ward county, North Dakota, and if the state
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has not so proven the place to your satisfaction, beyond a reasonable
doubt, you should find the defendant not guilty.”

The defense offered no evidence, and upon the state resting its case,
motion was made by the defendant for an advised verdict of not guilty,
on the grounds that under the evidence there was a variance between
the proof and the allegations in the information as to place. On denial
of such motion, defendant excepted.

Under this state of the record, we have no alternative, except to
follow the case of State v. O’Neal, 19 N. D. 426, 124 N. W. 68, on all
fours with the case under consideration. In the case cited, in which
the writer of this opinion was trial judge, the information charged the
commission of the crime as having occurred near the shore of Lake
Metigoshe, in a certain section, township, and range of Bottineau
county, North Dakota. On trial at the conclusion of the testimony, it
developed that the range was erroneously described in the information,
so that the particular description by section, township, and range
located the crime as committed 6 miles west of the shore of the lake in
question, the place of the actual occurrence. This court, however, there
held a particular description to govern over a general one, notwith-
standing that the court could by statute (Rev. Codes 1905, § 7319)
take judicial notice of the location of the lake to be in a township other
than that described in the information ; and under the same instructions
as in this case, under the same condition of the record, the judgment
was reversed and the rule laid down that in a prosecution for the
keeping ‘and maintaining of a common nuisance, when the state elects
to describe the place with certainty by particular description, such
particular description must be proven as alleged. And this rule is in
harmony with the weight of authority on the question.

It was not necessary, however, that the state, in a eriminal prosecution
for the kecping and maintaining of a common nuisance, charge the
offense with more certainty as to description of place than to charge
that the offense was committed within the county and state wherein
the prosecution is had; in the case on trial, the county of Ward and
state of North Dakota. State v. Empting, 21 N. D. 128, 128 N. W.
1119 ; State v. Ilvedsen, 20 N. D. 62, 126 N. W. 489; State v. Kruse,
19 N. D. 203, 124 N. W. 385 ; State v. Ball, 19 N. D. 782, 123 N. W.
826. Under such a general charge as to place, the state may prove
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the commission of the crime of keeping and maintaining such nuisance
at any certain place, within the said county and state, particularly
described in the testimony. But, where the state unnecessarily charges
a more particular description than an allegation of its commission
within the county, the particular description must be proven as laid
in the information or indictment charging the same. Every particular
description to such extent narrows the scope of the proof accordingly.
Therefore, the motion for an advised verdict should have been granted;
likewise defendant’s requested instruction was proper on the court’s
refusal to grant the motion for an advised verdict, and the court in its
instructions, by ignoring the particular description charged in the
information, which charged the offense to have been committed within
the city of Minot, committed reversible error.

Defendant assigns error on a further instruction given by the court
to the jury. While it is not necessary to consider this assignment, so
far as the disposition of the case i8 concerned, yet, by reason of the
state desiring a ruling on the question raised, we pass thereon. It
concerns an instruction given under § 9383, Revised Codes 1905, and
is relative to that statute, applicable when intoxicating liquor is, in an
unusual quantity, found in a defendant’s possession in certain desig-
nated places. The court charged the jury in the language of the stat-
ute, and as follows: “I charge you that the finding of intoxicating
liquors in the possession of the accused in any place, except his dwell-
ing house or its dependencies, or in such dwelling house, if the same
is a tavern, store, public eating house, grocery, or other place of public
resort, or in unusual quantities in the private dwelling house, or its
dependencies, of a person keeping a tavern, store, public eating house,
or grocery, or other public resort, shall be received and acted upon as
presumptive evidence that such liquor was kept for sale contrary to
law,”—adding thereto the foliowing as to presumptive evidence: ‘“And.
I charge you that presumptive evidence is competent and sufficient upor
which to convict, provided the jury in fact believes beyond a reasonable
doubt that the defendant is guilty.” Appellant challenges the instruc-
tion, and urges that, while the statute makes the finding of the liquor
in the possession of the accused presumptive evidence that he kept such
liquors for unlawful sale, yet that, inasmuch as the selling of intoxi-
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.cating liquors is but evidence of the crime of maintaining the nuisance,
.and not the commission of the erime itself, the instruction is erroneous.

Under the statute, the finding of the intoxicating liquors, either in
unusual quantities or in a place of public resort, is presumptive evi-
.dence that such liquors are kept for unlawful sale. Such is the stat-
utory presumption arising from such finding of liquor. It is presump-
tive evidence, with the emphasis on the term “evidence;” it is a pre-
.sumption having legal force, as evidence of the ultimate fact to be
Pproven, that such liquors were kept for unlawful sale. Parsons v.
State, 61 Neb. 244, 85 N. W. 65. It is but one circumstance or ele-
ment of the whole case presented to the jury, from all of which the
.guilt of the defendant is determined; and the duty of the court is to
-declare such finding of intoxicating liquors to be presumptive evidence
that the liquors were kept for unlawful sale, leaving to the jury the
-question of the weight and significance to be given to such presumption,
«considered in connection with all the other evidence in the case. So
considered, it may to the jury be strong and convincing, or weak and
unsatisfactory, conclusive or rebutted, according as they conclude from
the whole case. See 6 Words & Phrases, 5541; 16 Cye. 1050; State
v. Barrett, 1 L.R.A.(N.S.) 626, and note (138 N. C. 630, 50 S. E.
506); Re Cowdry, 3 Ann. Cas. 70, and note (77 Vt. 359, 60 Atl
141) ; State v. Sheppard, 64 Kan. 451, 67 Pac. 870; Board of Excise
v. Merchant, 103 N. Y. 143, 57 Am. Rep. 705, 8 N. E. 484; People
v. Cannon, 139 N. Y. 32, 36 Am. St. Rep. 668, 34 N. E. 759, Id., 139
N. Y. 645, 3¢ N. E. 1098. “Presumptions, like probabilities, are of
different degrees of strength,” Decker v. Somerset Mut. F. Ins. Co.
‘66 Me. 406.

An instruction that presumptive evidence is alone competent and
sufficient upon which to convict might constitute prejudicial error.
But the instruction given was qualified by the addition thereto, ‘“pro-
vided the jury in fact believed beyond a reasonable doubt that the de-
fendant was guilty.” This instruction left the question of defendant’s
guilt for the determination of the jury under all the evidence, not lim-
iting them to presumptive evidence alone. The instruction given by
the same court, however, in State v. Otrey, post, 132 N. W. 367, re-
ferring to such presumptive evidence, that “such evidence may be con-

~sidered by you as competent and sufficient upon which to base a con-



BOOS v. £TNA INS. CO. 1

viction, providing the jury is satisfied beyond a reasonable doubt, from
all the evidence in the case, that the defendant is guilty as charged,” is
a proper instruction on presumptive evidence, and one approved in the
case cited, very recently decided by this court.

However, on the variance between the proof offered and the offense
charged, it is necessary that the judgment be reversed, and the case
is accordingly remanded for further proceedings. It is so ordered.

Moraan, Ch. J., not participating. Honorable W. J. KNEEsHAW,
Judge of the Seventh Judicial District, sat by request.

BOOS v. ATNA INSURANCE COMPANY.
(132 N. W. 222)

Insurance — parol contract of.
1. Held, following McCabe Bros. v. /Etna Ins. Co. 9 N. D. 19, 47 L.R.A. 641, 81
N. W. 426, that a recovery can be had in an action for a breach of a parol
agreement to insure on & parol agreement, made with defendant’s authorized
agent, prior to the expiration of the policy.

Evidence — sufficiency of.

2. Evidence considered, and held suflicient to sustain the verdict.
Trial —charge to jury.

3. Court’s charge to the jury examined, and held to state the law correctly.
New trial — affidavit of new evidence.

4. Affidavit presented on motion for new trial on the ground of newly dis-
covered evidence considered, and held that said affidavit pertained to matters
solely of a negative and cumulative nature, and that therefore there was no
abuse of discretion on the part of the trial court in denying said motion.

Opinion filed June 5, 1911,

Appeal from District Court, Cass county; C'has. A. Pollock, J.

Action by John Boss against the Atna Insurance Company. From
a judgment in favor of plaintiff, and from an order denying a motion
for judgment notwithstanding the verdict, or in the alternative for a
new trial, and from an order denying a motion for a new trial, defend-

ant appeals.
Affirmed.
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Barnett & Richardson (W. H. Boutelle and N. H. Chase, of coun-

sel), for appellant.
Pierce, Tenneson, & Cupler, for respondent.

K~Eeesuaw, Special Judge. This is an appeal from a judgment,
and also from an order denying defendant’s motion for a judgment
notwithstanding the verdict, or, in the alternative, for a new trial.
The litigation in this case arises out of a transaction in which the
plaintiff alleges that the defendant, through its authorized agent, or-
ally agreed to renew a certain policy of insurance on a certain frame
building belonging to the plaintiff and situated in the village of Leon-
ard, Cass county, North Dakota. It is conceded that on the 6th day
of July, 1907, the defendant, through its agent, A. L. Porter, at Leon-
ard, North Dakota, duly issued and delivered to the plaintiff its certain
policy of insurance, whereby it insured said building against loss by
fire in the sum of $1,000 for a period of one year from July 6, 1907,
to July 6, 1908. It is also conceded that after the expiration of one
- year, to wit, on the 23d of July, 1908, that said frame building was
totally destroyed by fire, and the plaintifi's loss thereby exceeded the
said sum of $1,000. Plaintiff contends that prior to July 6, 1908,
and before the expiration of said policy of insurance, that he entered
into a parol agreement with the defendant, through its agent, whereby
defendant promised and agreed to renmew said policy of insurance at
its expiration for the further period of one year or until July 6, 1909.
The defendant failed to do so, and this action was brought to recover
damages for the breach of said parol agreement. The defendant de-
nies the existence of such an agreement.

Plaintiff bases his right to recover on two separate causes of action,
—the first being on a breach of a parol agreement to insure made
prior to the expiration of the policy; and the second, on a breach of
parol agreement to insure made subsequent to the expiration of said
ipolicy.

The second cause of action has been totally eliminated from this
case from the fact that the trial court in its instructions to the jury
submitted the case to them solely upon the question of a parol agreement
made prior to the expiration of the policy as set forth in the first
cause of action. The law of this case on the question of the right of
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a party to recover for the breach of a parol agreement to insure has
been settled by this court in the case of McCabe Bros. v. Ftna Ins.
Co. 9 N. D. 19, 47 L.R.A. 641, 81 N. W. 426, and is not, therefore,
an open question.

The only question, therefore, to be considered outside of the other
alleged errors is that as to the sufficiency of the evidence to sustain the
verdict ; and on that question the court, having carefully examined the
evidence, is of the opinion that the evidence is sufficient to sustain the
verdict.

The appellant also complains of the following instructions: “If you
find that they did meet and a contract was made, then a verdict must
be returned for the plaintiff in the sum of $1,000 and interest as al-
lezed in the complaint.” While it may be true that that portion of the
charge taken alone and by itself, and without considering the instruc-
tions as a whole, might be considered misleading, yet, after carefully
examining the instruction as a whole, we are of the opinion that the
court instructed the jury correctly on the law of the case, and that the
instructions as a whole correctly stated the law.

Appellant contends that the court erred in refusing to grant a new
trial on the ground of newly discovered evidence. The affidavit used
in support of said motion considered, and held that the facts therein
set forth are merely of a negative and cumulative nature, and that,
therefore, there was no abuse of discretion in denying the motion for a
new trial on that ground.

All of the other alleged errors considered, and the court is unable to
find any prejudicial error in the same.

Having decided each of appellant’s assignments of error adversely
to it, it follows that the order of the District Court denying a motion
for judgment notwithstanding the verdict, or, in the alternative, for
a new trial, and the order denying defendant’s motion for a new trial,
should be affirmed.

Mogear, Ch. J., not participating. W. J. KNeesnaw, Judge of the
Seventh Judicial District, sat with the court in the hearing of the
above-entitled action by request.
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SELLAND v. NELSON.
(132 N. W. 220.)

Trial — misleading instructions.
1. Charge of the court on the question of damages for physical injuries and
loss of time considered, and held that the same is misleading and prejudicial.

Pleading — complaint for assault and battery.
2. Complaint for damages for assault and battery considered, and held to
have been drawn on the theory of compensatory damages only, and that malice
could not necessarily be inferred or presumed from the acts therein charged.

Pleading — to authorize punitive damages.

3. Before a recovery of punitive or exemplary damages can be had in an
action for damages for assault and battery, it is necessary that the complaint
show on its face that the assault was a wilful and malicious act, so that, from
the acts charged, malice must be necessarily presumed or inferred.

Evidence — inference or presumption of malice.
4. The mere doing of a wrongful or unlawful act will not of itself warrant
or authorize the inference of malice, but malice may be inferred or presumed
from the act itself if such act warrants such inference or presumption.

Damages — punitive — allegation to support.

5. Before punitive damages can be recovered, or before that question cam
rightfully be submitted to the jury, the complaint must be drawn on a theory
that will necessarily include such damages by inference or presumption of law,
unless actual malice is shown on the trial without objection.

Opinion filed June 5, 1911.

Appeal from District Court, Pierce county; 4. G. Burr, J.

Action by Hilda Selland against Halvor Nelson. Judgment for
plaintiff, and defendant appeals.

Reversed, and new trial ordered.

Albert E. Coger and T. A. Toner, for appellant.

L. N. Torson and R. E. Wenzel, for respondent.

K~ersHaw, Special Judge. This is an appeal from a judgment in
favor of the plaintiff and respondent, in an action for damages for
assault and battery, and from an order denying a motion for a new
trial. In order to fully understand the errors assigned, it is necessary
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to quote or set forth the complaint on which such action is based, which
complaint is in substance as follows: “(1) That during the fall of 1905
she was in good health, mentally and physically. (2) That on or about
the 1st day of October, 1905, the defendant violently assaulted the-
plaintiff, laid violent hands upon her, twisted and bruised her arm,
and otherwise injured the plaintiff. (3) That the plaintiff was thereby
disabled from attending to her business for three months thereafter;
and was for a long time lamed and sick, and was compelled to pay
$100 for medical attendance, to her damage in the sum of $100. (4)
That the plaintiff was, owing to the wrongful acts of the defendant,
unable to pursue her calling for a period of three months, to her dam-
age of $100. (5) That owing to the injuries caused by the defendant,
by the unlawful assault and battery heretofore mentioned, the plaintiff’
has suffered injuries to the amount of $500. Wherefore, the plaintiff
demands judgment against the defendant for the sum of $500, and
for the costs and disbursements of her action.”

The answer of the defendant was a general denial. The jury
brought in a verdict for $500, or the full amount claimed.

Defendant and appellant, in his specifications of error, sets up nine
specifications or assignments of error, the first five specifications re-
ferring to the refusal to strike out certain evidence and the admission
of evidence; and the sixth, seventh, and eighth, referring to alleged
errors in the judge’s charge, which were duly excepted to within the:
time provided by law; and the ninth being for an alleged error in
the court’s refusal to charge the jury as requested by the defendant in
writing. For the reasons hereinafter stated the court deems it un-
necessary to review or pass upon the first five assignments of error,
and will therefore pass to the more important questions involved.

The court in its charge to the jury instructed them as follows: “Im
determining the amount which you will allow for physical suffering,
vou may take into consideration the fact that the doctor’s bill amounted
to over $200, if you find such to be the fact, for the purpose of deter-
mining the amount or degree of the injury, and in aiding you in arriv-
ing at the proper compensation. In other words, while the total amount
of the doctor’s bill might not be permissible because it has not been
pleaded, but you may take it into consideration in aiding you in de-
termining how much you will allow for physical suffering resulting:
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from such injury, if you find there was any, and also the loss of time
that may have resulted, although there has been no proper measure of
loss of time; yet at the same time if you find loss of time did result
from the injury which she says she suffered from the defendant, you
may take that into consideration, if you find that any injury did re-
sult.” -

There is no evidence in this case that the doctor’s charge of $200
was a reasonable one, nor is there any allegation in the complaint
that would authorize such proof, and it was clearly erroneous for the
court to allow it and instruct the jury that they might take into con-
sideration such charge of $200 for the purposes stated to the jury in
the charge. In the second place, the latter portion of the charge indi-
cates that the jury might take into consideration as an element of dam-
ages the loss of time suffered by the plaintiff by reason of the alleged
injury, whereas it is conceded by the court in the charge itself that
there was no proof in the case showing the value of such loss of time,
and it is conceded in the case that there is no evidence showing the
value of the alleged loss of time. The court in another portion of
the charge told the jury that plaintiff could recover for such loss of
time, and in another portion of the charge told them that plaintiff
could not recover, and in the charge in question indicated to them
that a recovery could be had. That portion of the charge as set forth
in the sixth assignment of error was, therefore, clearly misleading,
prejudicial, and erroneous.

The seventh assignment of error is that the court erred in charging
the jury on the question of punitive or exemplary damages, and char-
ging the jury that they could allow such damages. From a careful
consideration of the complaint, it is evident that it was drawn on
the theory of compensatory damages only. The only words used in
charging the assault are that it was a ‘“violent assault.” While it is
true that in the fourth and fifth paragraphs of the complaint the words
““wrongful acts” and “unlawful assault and battery” are used, yet it
is nowhere directly alleged in the complaint that the assault and bat-
tery was wrongful and unlawful.

But conceding that such allegations had been directly made or
charged, it would not authorize a recovery for punitive damages. It
nowhere appears in the complaint that the alleged assault and battery
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was wilfully, wantonly, or maliciously done, and there is nothing in
the allegations of the complaint from which malice could necessarily
be inferred or presumed; and from a careful consideration of the
evidence in the case there is no evidence in the record of actual malice
or oppression.

The mere doing of a wrongful or unlawful act will not of itself
warrant or authorize the inference of malice therefrom. Of course
malice may be inferred or presumed from the act itself, if the act war-
rants such inference or presumption.

Before punitive damages can be recovered, or before that question
can rightfully be submitted to the jury, the complaint must be drawn
on a theory that will necessarily include such damages by inference or
presumption of law, unless malice is shown on the trial without ob-
jection. And while it may not be necessary to use the word “malice”
in the complaint before a recovery for punitive damages may be had,
yet words of equal import must be used, and it must at least appear
from the allegations of the complaint that the assault was a malicious
one, and that from the acts charged it would necessarily follow that
malice would be presumed or inferred.

Appellant in his brief has touched upon the alleged error of the
court in refusing to allow an amendment to an affidavit to be made
to be used on motion for a new trial on the ground of newly discov-
ered evidence. On account of failure to set the same up in his speci-
fications of error in his abstract, that question will not be considered
by the court.

For the errors in instructions hereinbefore referred to and pointed
out, the judgment and order appealed from are reversed and a new
trial ordered.

Morean, Ch. J., not participating. W. J. KneesHaw, Judge of
the Seventh Judicial District, sat with the court by request upon the

hearing of the above-entitled action.
22 N. D. —2.
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STATE EX REL. TEMPLE et al. v. BARNES, Sheriff.

(— L.R.A.(NS.) —, 132 N. W. 215.)

Habeas corpus — for irregularities at trial.

1. Irregularities occurring at the trial, and errors of the trial court in its
procedure in a criminal action, are not reviewable on habeas corpus.

Habeas corpus — sufficiency of answer to petition.

2. The petition of the relators alleges as one ground for their release that
they tendered the sheriff, who held them in custody under a commitment from
the police court of the city of Bismarck, the sum of $50 in payment of the
fine imposed by such court. The sheriff’s return, containing commitment and
judgment, discloses that the fine was $50 each, and that no tender was made
other than $50 to release both defendant petitioners. Held, that the return of
the sheriffl was a complete answer to the petition on that point.

Sunday — constitutionality of statute — religious liberty.

3. Section 4 of the Constitution of this state provides that “the free exer-
cise and enjoyment of religious profession and worship, without discrimination
or preference, shall be forever guaranteed in this state, and no person shall
be rendered incompetent to be a witness or juror on account of his opiniona
on matters of religious belief; but the liberty of conscience hereby secured shall
not be so construed as to excuse acts of licentiousness, or justify practices
inconsistent with the peace and safety of this state.” Held, that in general
laws prohibiting the dning of certain acts and the performance of certain
kinds of labor upon the first day of the week, commonly called “Sunday,” are
not in violation of this provision, as they in no way work an establishment of
a religion, provide for compulsory support, by taxation or otherwise, of
religious institutions, make attendance upon religious worship compulsory,
work a restriction upon the exercise of religion according to the dictates of
conscience, or impose restrictions upon the expressions of religious belief.

Statutes — as to Sunday theaters, etc. — special laws.

4. Chapter 285, Laws 12th Leg. Assem., making it unlawful to keep open or
run or permit to be run any theater, show, moving-picture show, or theatrical
performance, upon the first day of the week, commonly called the Sabbath,

Note.—The question of the constitutionality of Sunday laws is treated in notes in

22 L.R.A. 721, 3 Am. Rep. 372, and 82 Am. Dec. 121.

As to validity of classification in Sunday law, see notes in 14 L.R.A.(N.S.) 1259,

and 32 L.R.A.(N.S.) 1190.

Keeping theater open on Sunday as violation of Sunday laws, see note in 17

L.R.A.(N.S.) 1157.
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and prescribing penalties for violation thereof, is not special legislation, as,
if the legislative interpretation of the former law was correct, and it did not
include theatrical performances in its provisions, chapter 285, supra, is in the
nature of an addition to former prohibitions of the statute, making it more
general and more universal in its application than it was previous to the en-
actment of said chapter; and in any event, if said chapter stood alone, it would
constitute a valid enactment.

Opinion filed June 6, 1911.

Application by the State, on relation of C. W. Temple and Clara
Wright, for writ of habeas corpus to Frank Barnes, Sheriff of Burleigh
County.

Writ quashed, and petitioner remanded to custody of the sheriff.

Niles & Koffel, for relators.

W. L. Smith, State’s Attorney, opposed.

Sparping, J. Chapter 285 of the Laws of the Twelfth Legislative
Assembly of the State of North Dakota, introduced as House Bill No.
328, omitting title, reads as follows:—

“Sec. 1. Theaters open on Sunday unlawful.—It shall be unlawful
to keep open, or to run, or permit the running of, any theater, show,
moving-picture show, or theatrical performance, upon the first day of
the week, commonly called the Sabbath.

“Sec. 2. Penalty.—Any person, firm, or corporation violating any
of the provisions of this act shall, upon conviction thereof, be deemed
guilty of a misdemeanor, and shall be punished by a fine of not less
than $25 or more than $50.

“See. 3. Emergency.—Whereas, there is no express provision of
law prohibiting the keeping open or running, or permitting the run-
ning of, any theater, show, moving-picture show, or theatrical per-
formance, upon the first day of the week, commonly called the Sabbath,
an emergency exists and this act shall take effect and be in force from
and after its passage and approval.”’

It took effect March 3, 1911. On the 22d day of April, 1911, the
relators were convicted in the police court of the city of Bismarck of
violating the above law, and on the verdict rendered the police magis-
trate entered judgment against them, imposing a fine of $50 each,
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and adjudging that, on failure to pay such fine, they each be imprisoned
in the Burleigh county jail for a period of twenty-five days or until
the fine be paid. Bail was fixed on appeal in the sum of $250. The
specific charge was that of running a moving-picture show and theatri-
cal performance upon Sunday, the 16th day of April, 1911, in said city
of Bismarck. They refused to pay the fine imposed, and were duly
committed to the county jail in accordance with the judgment. They
subsequently applied to the judge of the sixth judicial district for a
writ of habeas corpus, which was denied. The writ was issued by this
court, and the sheriff directed to have the bodies of the said relators
before this court on a date specified, “to do and receive what shall
then and there be concerning the said C. W. Temple and Clara
Wright.” Upon the day specified the sheriff made return to the ef-
fect that he detained the petitioners in jail as sheriff and by virtue of
a certain commitment issued to him out of the office of the police
magistrate of the city, which commitment was set forth in his re-
turn and included a copy of the judgment. He also averred that
neither of said petitioners had paid or offered to pay the fine of $50
so assessed against each of them, and that the period of twenty-five
days, as commanded in the judgment and commitment, had not ex-
pired.

1. On the hcaring a great number of reasons were assigned by the
petitioners why they should be discharged from the custody of the
sheriff. Most of such reasons relate solely to alleged irregularities
occurring on the trial, or to errors of the trial court in its procedure,
and are not revicwable on habeas corpus. State ex rel. Mears v.
Barnes, 5 N. D. 350, 65 N. W. 688; State ex rel. Peterson v. Barnes,
3 N.D. 131, 54 N. W. 541.

2. It is alleged as a ground for the discharge of the petitioners that
they tendered to the respondent sheriff the sum of $50 in release of
the restraint imposed, and that the same was refused. This allegation is
supported by the affidavit of counsel, which is to the effect that on be-
half of the relators he tendered the sum of $50 to the sheriff in satis-
faction of the fine and in payment of the release of the petitioners
named, and in accordance with the commitment under which said
sheriff holds said petitioners, and that said tender was refused on the
ground that it was insufficient. A sufficient answer to this objection is
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that the commitment as set out in the petition of the relators does not
conform to the commitment under which the sheriff returns he was
restraining them; that such commitment, in fact, recited that each
of the relators was sentenced to pay a fine of $50. No claim is pre-
sented that any tender was made except of the sum of $50 for the re-
lease of both defendants, and this was insufficient to satisfy the judg-
ment.

3. It is urged that the law in question conflicts with the state Con-
stitution, § 4 of which provides: “The free exercise and enjoyment
of religious profession and worship, without discrimination or prefer-
ence, shall be forever guaranteed in this state, and no person shall be
rendered incompetent to be a witness or juror on account of his opin-
ion on matters of religious belief; but the liberty of conscience hereby
secured shall not be so construed as to excuse acts of licentiousness,
or justify practices inconsistent with the peace or safety of this state.”
Whatever the effect of the provisions of the Penal Code with reference
to abstaining from labor on the Sabbath or first day of the week may
be, we have little doubt that they, as well as all such statutes, were
enacted with the purpose of protecting that part of the public which
consists of a large majority, in the exercise of their varying and dif-
ferent methods of religious worship, and in recognition of the sacred-
ness of the Christian Sabbath. A number of the courts of the different
states have passed upon this question, and have held that this is a
Christian nation, and that laws enacted to prevent the desecration of
the Sabbath are valid for that reason, notwithstanding constitutional
provisions similar to § 4, supra, and others peculiar to different states.
The courts of practically all other states have sustained such statutes
as a legitimate exercise of the police power, intended to promote the
welfare, morals, and sanitary condition of the people. Many of these
courts appear to have avoided determining its relation to the question
of religion. We do not deem it necessary to pass upon that question;
but, in view of this being the first time the law has been questioned
in this court, a brief reference to the history of legislation on the
subject may not be inappropriate, and a similar reference to a few
of the decisions of other jurisdictions will throw some light upon the
general subject.

The early Christians substituted the first day of the week, or Sun-
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day, for the Jewish Sabbath, or seventh day of the week, and it has
since been observed as a day of rest and worship in Christian lands,
and, we think, generally by civilized peoples. Legislation on the sub-
ject was first had in Rome, about a. n. 321, when Constantine the
Great commanded all judges and inhabitants of cities to rest on the
venerable day of the Sun. Under Theodosius II.; 425, games and
theatrical exhibitions were prohibited, and about a century later all
labor was prohibited on that day. In England laws of this kind were
in force in the reign of Athelstan, 925 to 940 a. p. The statute of
29 Chas. II., passed in 1678, seems to have laid the foundation for
laws on the subject in England and in many states of this country. It
provided that no craftsman, artificer, workman, laborer, or other per-
son whatsoever should do or exercise any worldly labor, business, or
work of their ordinary callings upon the Lord’s day, or any part there-
of (works of necessity and charity excepted), and placed prohibitions
upon public sales on the Lord’s Day. Fairs were prohibited in the
reign of Henry VI. and amusements in the first year of Charles I. On
the immigration from England to America the act of 1678 was taken
as a model in most of the colonies, its terms, however, being varied
somewhat ; but a Sunday law was enacted in each of the colonies, and
such a law is found in the statutes of every state in the Union. It has
been attacked in very nearly every state, and almost as often sustained.
Where not sustained, courts have based their decisions on some peculiar
or special feature not applicable here. Without quoting at great length
from authorities explaining and sustaining such statutes in some degree
or wholly from a religious standpoint, we mention Charleston v. Ben-
jamin, 2 Strobh. L. 508, 49 Am. Dec. 608 ; Lindenmuller v. People, 33
Barb. 548; Shover v. State, 10 Ark. 259 ; State v. Ambs, 20 Mo. 215;
2 Bl. Com. 63. Mr. Freeman, in his note, 49 Am. Dec. 617, says:
“In the earliest contested cases, the constitutionality of acts for the ob-
servance of the Lord’s Day was defended on the ground of the assumed
right of a free Christian people, looking to the conservation of the pub-
lic order, peace, and morality, and the promotion, within well-guarded
limits, of the religious ideas immemorially pervading their history
and indelibility stamped upon the character of their laws and institu-
tions. to set apart the Lord’s Day as a recurring period of ceremonial
rest and voluntary worship. That ground seems to have been abandoned
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in later times, to a great extent, but it has never yet been conclusively
settled that it was not well taken.” Judge Story asserts that the Chris-
tian religion is the religion of liberty, and may well be regarded as the
true basis of our popular form of government, and that at the adoption
of the Constitution, and the amendment to it which provides that Con-
gress shall pass no law respecting an establishment of religion or pro-
hibiting the free exercise thereof, it was probably the universal senti-
ment in America that Christianity should receive the support of the
state, so far as was consistent with the general freedom of conscience
and religious worship. The real object of the amendment respecting
religion was to prevent the establishment of a hierarchy which would
control the exclusive patronage of the government; and it may well be
conceived that a proper recognition of the prevailing faith, supported
by no compulsory acceptance of its doctrines or attendance upon its
rites, would still be within constitutional limits, as the amendment to
the Federal Constitution embodies the idea embraced in the Consti-
tutions of the states. Story, Const. §§ 1873, 1874, 1877.

In New York and some other states it has been held that Christian-
ity is a part of the common law of the state, and entitled to recognition
and protection by the temporal courts. People v. Ruggles, 8 Johns.
291, 5 Am. Dec. 335; Vidal v. Philadelphia, 2 How. 198, 11 L. ed.
234 ; Shover v. State, 10 Ark. 259; Sedgw. Stat. & Const. Law, 14.
Judge Cooley was of the opinion that, while the religious freedom of the
people is protected and defended by the American Constitution, there
is no prohibition against the solemn recognition by the authorities of
a superintending Providence in public transactions and exercises; and
no principle of constitutional law is violated when Thanksgiving Day
or fast days are appointed, when chaplains are designated for the
Army and Navy, and legislative sessions are opened with prayer, or
by the general exemption of houses of religious worship from taxation.
In State v. Ambs, 20 Mo. 215, the court said: “We must regard the
character and condition of the people for whom our organic law was
made. It appears to have been made by Christian men, and shows
on its face that the Christian religion was the religion of its framers.
The convention that adopted it sat under a Sunday law, adjourning in
obedience to it, and in the conclusion of the instrument it is solemnly
affirmed by its authors that their signatures were attached thereto
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A. . 1820, a form adopted by all Christian nations in solemn publie
acts.” And Lindenmuller v. People, 33 Barb. 548, was a case sustain-
ing a conviction for the violation of a city ordinance prohibiting theatri-
cal performances on Sunday, and holding it valid on the ground that
Christianity was the basis of our free institutions, the comservator of
the peace, order, morality, and social welfare of the commonwealth, and
that the compulsory observance of the Lord’s Day was not only com-
patible with the constitutional provisions prohibiting the enactment of
any law interfering with religion or restricting the free exercise there-
of, but conducive to every need of good government; that the act was
passed in deference to a prevailing sentiment that could not be ignored ;
and that, as no religious test was set up and no religious rite or cere-
mony exacted, it was well within the restrictions of the state Consti-
tution. Lindenmuller v. People was approved in Neuendorff v. Dur-
vea, 69 N. Y. 557, 25 Am. Rep. 235 ; People v. Moses, 140 N. Y. 214,
35 N. E. 499, and in People v. Havnor, 149 N. Y. 195, 31 L.R.A.
689, 52 Am. St. Rep. 707, 43 N. E. 541, and perhaps in later cases,
by the New York courts, and is a leading case on the subject.

It is in the light of these considerations that such laws must be con-
strued. Chapter 4 of the Penal Code of this state (Rev. Codes 1905,
§§ 8559-8584) is the first chapter of that Code in the order of chapters
classifying crimes, and is entitled, “Crimes against Religion and Con-
science,” and includes definitions of the crimes of blasphemy, profane
swearing, obscene language, and Sabbath breaking. If we may judge
of the sentiments of the legislature enacting our Penal Code by the
order of precedence given the different classes of offenses treated there-
in, it would seem that they considered this among the most important.
They began with crimes against religion and conscience, and followed
in the order named with crimes against the elective franchise, against
the executive power of the state, against the legislative power, against
public justice, etc. Our Penal Code was enacted by the territorial legis-
lature on the 11th day of January, 1865, and the title of this chapter
has remained unchanged and no material alterations have been made in
its text. When our Constitution was adopted in 1889, article 4, supra,
was taken literally from the Constitution of California of 1879, and
Ex parte Burke, 59 Cal. 6, 43 Am. Rep. 231, shows the construction of
the highest court of California of its provisions prior to its adoption in-
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to our Constitution. It sustains the validity of a law of that state
punishing the transaction of business upon Sunday. In the opinion in
that case previous decisions of that court were reviewed and commented
upon by the learned chief justice. He also reviewed, at considerable
length, other authorities. See also Ex parte Koser, 60 Cal. 177. The
first Constitution of the state of New York, adopted in 1777, contained
the following provision: “38. And whereas, we are required. by the
benevolent principles of rational liberty, not only to expel civil tyranny,
but also to guard against that spiritual oppression and intolerance
wherewith the bigotry and ambition of weak and wicked priests and
princes have scourged mankind, this convention doth further, in the
name and by the authority of the good people of this state, ordain, de-
termine, and declare that the free exercise and enjoyment of religious
profession and worship, without discrimination or preference, shall
forever hereafter be allowed, within this state, to all mankind; pro-
vided that the liber ty of conscience hereby granted shall not be so con-
strued as to excuse acts of licentiousness, or justify practices inconsist-
ent wilh the peace or safety of this state.” And the Constitution of
1821 of New York (§ 3, art. 7) reads: ‘“The free exercise and enjoy-
ment of religious profession and worship, without discrimination or
preference, shall forever be allowed in this state to all mankind; but
the liberty of conscience hereby secured shall not be so construed as to
excuse acts of licentiousness, or justify practices inconsistent with the
peace or safety of this state.” This section was copied literally in § 3
of article 1 of the Constitution of 1846 of New York, except that there
was interpolated the provision now found in the Constitution of this
state, that no person shall be rendered incompetent to be a witness on
account of his opinions on matters of religious belief. It thus appears
that in all material respects California adopted its provisions regarding
religion from New York, in which state, by a long line of authorities,
only a few of which are cited in this opinion, laws prohibiting labor,
amusements, etc., have been sustained, both on religious grounds and as
being within the police power of the state. While, as we have said, we
have no doubt that the intent of the framers of the different Consti-
tutions and laws was to protect Sunday as a sacred day, set apart for
religious observance and rest, yet for the purposes of this case it is im-
material what their purpose was. If the provisions are clear, we need
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not consider the motives which prompted the lawmakers, and they are
clear. The law here in question in no manner interferes with the re-
ligious convictions or scruples of any inhabitant of the state. It nei-
ther prescribes for, nor compels, the petitioners or others to observe any
form of religious worship. It creates no establishment of religion.
The wills and consciences of all the people are left free in this respect.
In the language of Chancellor Kent, “the constitutional provision is
fully satisfied by a free and universal toleration.” People are at lib-
erty to attend the church of their choice or to continuously remain away
from church. They are not required by it to contribute by taxation or
otherwise to the maintenance of any form of religious practice or wor-
ship. They are at liberty to ignore, so far as their individual conduct
is affected by the statute, the existence of churches and of religion.
The legislative assembly has, however, said that in doing so they must
not interfere with the purpose of the day, as viewed in the light of the
history of the times, when out Constitution was framed, and the pur-
pose of the founders. In fact, it may be maintained that the only
effect of Sunday laws like our own is to secure peace and quiet in the
observance of the religious ceremonies and worship of an overwhelming
majority of our people. The fact that they happen to be adherents of
the Christian faith may in no manner affect the principle. The leg-
islature has reached the conclusion that the performance of ordinary
labor and of certain other acts is an infringement upon the right of a
great majority of the people to worship and to observe the day as set
apart for that purpose, and as a day of rest. It is not for the courts to
split hairs in an attempt to determine whether the judgment of the
legislature has been exercised to the last degree of refinement so as
to include nothing which may in any manner relate to such rights. In
the exercise of the police power, the question as to what provisions are
needful or appropriate is primarily for the legislature to determine,
and, when it does not appear clearly that a statute thought to be within
that power has no real or substantial relation thereto and to the rights
of the citizen, the judgment of the legislative assembly is conclusive.
The preamble to the Constitution recites that “the people of North
Dakota, grateful to Almighty God for the blessings of civil and reli-
gious liberty, do ordain and establish this Constitution.” Elsewhere,
Sunday is expressly recognized by excluding it from the time required
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for the return of bills by the governor during the sessions of the legis-
lature. Const. § 79. Officers are required to take an oath on entering
upon the performance of the duties of their office; the same require-
ment is made of witnesses before testifying, with certain exceptions.
The Constitution is witnessed by the signature of the President and
Secretary, as well as the members of the convention which framed it,
“in the year of our Lord, 1889.” All these things show that the char-
acter of our institutions was recognized by the delegates who framed
the Constitution, and by the people who voted for its adoption, so when
we find it provided, in the same section that guarantees the free exer-
cise and enjoyment of religious profession and worship, that the legis-
lature may enact laws to prevent practices inconsistent with the peace
or safety of this state, we have a very strong intimation that the su-
preme authority regards laws of the nature of the one complained of
as necessary to secure the peace and safety of the state, and, if so, un-
less clearly without relation to that subject, they are valid. It also
seems almost incredible that the power of the legislature to enact such
laws should be questioned at this day, when the tendency throughout
the American nation is towards a more general observance of all laws
protecting people in the observance of the first day of the week. It
is plain to us that this statute, if invalid, must accomplish one of five
things: First, it must work an establishment of a religion; second,
provide for compulsory support, by taxation or otherwise, of religious
instruction; third, make attendance upon religious worship compul-
sory ; fourth, work a restriction upon the exercise of religion according
to the dictates of conscience; or, fifth, impose restrictions upon the ex-
pression of religious belief. The statute complained of does neither of-
these things, and therefore, as against the objection which we have con-
sidered, it is valid. Such laws have been so universally sustained that
we cite only a few of the authorities bearing on the subject in addition
to those to which reference has already been made. Charleston v. Ben-
jamin, 2 Strobh. L. 508, 49 Am. Dec. 608; Specht v. Com. 8 Pa. 312,
49 Am. Dec. 518; Allen v. Deming, 14 N. H. 133, 40 Am. Dec. 179;
Shover v. State, 10 Ark. 259 ; Tucker v. West, 29 Ark. 386; Henning-
ton v. State, 90 Ga. 396, 4 Inters. Com. Rep. 413, 17 S. E. 1009;
Story v. Elliot, 8 Cow. 27, 18 Am. Dec. 423 ; People v. Moses, 140 N.
Y. 214, 35 N. E. 499; Com. v. Dextra, 143 Mass. 28, 8 N. E. 756;
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State v. Ambs, 20 Mo. 215; St. Joseph v. Elliott, 47 Mo. App. 418;
Liberman v. State, 26 Neb. 464, 18 Am. St. Rep. 791, 42 N. W. 419;
People v. Bellet, 99 Mich. 151, 22 L.R.A. 696, 41 Am. St. Rep. 589,
57 N. W. 1094 ; State v. Sopher, 25 Utah, 318, 60 L.R.A. 468, 95 Am.
St. Rep. 845, 71 Pac. 482 ; note, in 12 Ann. Cas. 1096 ; State v. Dolan,
13 Idaho, 693, 14 L.R.A.(N.S.) 1259, 92 Pac. 995; State v. Petit, 74
Minn. 376, 77 N. W. 225; Petit v. Minnesota, 177 U. S. 164, 44 L.
ed. 716, 20 Sup. Ct. Rep. 666; Topeka v. Crawford, 78 Kan. 583,
17 LR.A.(N.S.) 1156, 96 Pac. 862, 16 Ann. Cas. 403.

4. It is urged that even though Sunday laws may, as a general
proposition, be found unobnoxious to the provision of the Constitution
to which reference has been made, and that if the act complained of
were a part of the general Sunday law, and as such constitutional, that,
having been passed as a separate and independent measure, it is in con-
travention of the terms of §§ 11 and 20 of the Constitution; in other
words, that it is special legislation. We need not take the trouble to
define special legislation, nor to determine whether this might not be
such if it were the only law on the subject. The only answer necessary
to be made to this contention is that, as evidenced by the terms of the
emergency clause attached to this law, the legislative assembly consid-
ered the general Sunday law as not prohibiting the maintaining and
running of theaters and similar shows on Sunday, and that until the
enactment of this statute it was legal to maintain such shows upon that
day. Without determining whether the legislative interpretation of
the old law was correct, but assuming it to be so, it is quite evident
that, instead of this being a special law, it is in the nature of an ad-
dition to the old statute on the subject, making it more general in its
terms and more universal in its application than it was before the new
enactment took effect. It enlarges the scope and application of the
statute by enumerating theaters and shows among the prohibited avo-
cations, and is not subject to the objection made. However, if it did
stand alone, the books are replete with authorities passing upon the
constitutionality of similar statutes, and almost without exception
holding them valid as against these identical, and similar, objections.
Ex parte Koser, 60 Cal. 177; Ex parte Donnellan, 49 Wash. 460, 95
Pac. 1085; State v. Dolan, 13 Idaho, 693, 14 L.R.A.(N.S.) 1259, 92
Pac. 995; State v. Sopher, 25 Utah, 318, 60 L.R.A. 468, 95 Am. St.
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Rep. 845, 71 Pac. 482; Bohl v. State, 3 Tex. App. 683; St. Louis v.
De Lassus, 205 Mo. 578, 104 S. W. 12; People ex rel. Woodin v.
Hagan, 36 Misc. 349, 73 N. Y. Supp. 564 ; Liberman v. State, 26 Neb.
464, 18 Am. St. Rep. 791, 42 N. W. 419; People v. Bellet, 99 Mich.
151, 22 L.R.A. 696, 41 Am. St. Rep. 589, 57 N. W. 1094; People v.
Havnor, 149 N. Y. 195, 31 L.R.A. 689, 52 Am. St. Rep. 707, 43 N.
E. 541; Petit v. Minnesota, 177 U. S. 164, 44 L. ed. 716, 20 Sup. Ct.
Rep. 666 ; State v. Petit, 74 Minn. 376, 77 N. W. 225; State ex rel.
Hoffman v. Justus, 91 Minn. 447, 64 L.R.A. 510, 103 Am. St. Rep.
521, 98 N. W. 325, and note to same case, 1 Ann., Cas. 93; State v.
Weiss, 97 Minn. 127, 105 N. W. 1127, 7 Ann. Cas. 932; State v.
Bergfeldt, 41 Wash. 234, 83 Pac. 177, 6 Ann. Cas. 979.

The statute in question is not vulnerable to the attacks made upon
it, and we hold that its terms bring it within the proper exercise of
the legislative power. The writ heretofore allowed is quashed. The
petitioners are remanded to the custody of the sheriff, with directions
that on payment of the fines imposed, or, in lieu thereof, imprison-
ment as adjudged, they be discharged.

Moroean, Ch. J., not participating. Honorable W. J. Kxeesuaw,
Judge of the Seventh Judicial Distriet, sat by request.

GEBUS v. MINNEAPOLIS, ST. PAUL & SAULT STE.
MARIE RAILWAY COMPANY.

(132 N. W. 227.)

Evidence — order of proof — exclusion — harmless error.

1. In an action for damages alleged to have been caused by the negligence
of defendant railroad company, in that its platform was overcrowded with
baggage, express and freight; that said platform was insufficiently lighted,
and that the deceased while moving along its platform tripped over some ob-
struction, and fell upon the track in front of a moving locomotive, held that
evidence sought to be introduced showing the condition of the platform for a
considerable length of time prior to the accident was properly excluded as mot

Note.—How near the main transaction declarations must be made in order to
constitute part of the res geste, see note in 19 L.R.A. 733.
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in the proper order of proof, where no proof had been made of the manner
in which deceased met death, and no testimony introduced tending to prove
that the accident was caused by reason of the condition of the platform. And,
further, that where this testimony was subsequently admitted, if there was
error in the prior ruling, it was cured by such admission.

Evidence — res gestse — declarations — sufficiency to go to jury.

2. Held, that a statement made by deceased to a physician, between thirty
minutes and one hour after an accident occurred, and made at a hospital some
distance from the place of the accident, after deceased regained consciousness,
was not a part of the res geste, where the physician stated that deceased
might have given him his name at the platform before being removed to the
hospital, and that he told where he was from and where he was going before
making the statement in question. And where it does not appear that the
statement was voluntecred, but may have been in response to questions asked,
and that it was not in the nature of an exclamation forced by shock or the
injury, and that it does not appear to have been made even under stress or
nervous excitement produced by the accident. Held, further, that such state-
ment, even though admitted in evidence, was not sufficient proof as to the
cause of the injury to make a question for the jury, there being no other evi-
dence in the case tending to prove such fact, such statement being as follows:
“I was going to Portal; I was going up the platform; it was dark and ¥
either stumbled or was crowded off the platform.”

Recalling witness — discretion as to excluding testimony.

3. Where a witness has been called twice, and each time examined under
direct, cross, and redirect examination, held, that it was within the discretion
of the court, and therefore was not error, to exclude his testimony upon being
called back the day following and being asked questions which he had testified
to fully theretofore, where it is not shown that his answers would have been
different, or that he desired to change the same in any particular.

Opinion filed June 13, 1911.

Appeal from District court, Ward county; E. B. Goss, J.

Action by Mary A. Gebus against the Minneapolis, St. Paul, & Sault
Ste. Marie Railway Company. Judgment for defendant, and plain-
tiff appeals.

Affirmed.

Chas. D. Kelso, L. J. Palda, Jr., C. D. Adker, and John E. Greene,
for appellant.

John L. Erdall (Alfred H. Bright, of counsel), for respondent.
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Fisk, Special Judge. This action was brought by Mary A. Gebus,
the widow of J. A. Gebus, deceased, to recover damages for the death
of said J. A. Gebus. The deccased was killed on the 15th day of
August, 1906, at the passenger station by respondent in the city of
Minot, North Dakota, by being struck by a passenger train of the re-
spondent as it was about to stop at said station, at 9:10 o’clock ». M.
It is claimed that the death of deceased was caused by the negligence of
respondent, in that its platform was overcrowded with baggage, express
and freight; that said platform was insufficiently lighted ; and that the
deceased while moving along this platform tripped over some obstruc-
tion and fell upon the track in front of the moving locomotive. At
the close of plaintiff’s case in the lower court, the court directed a ver-

-dict for defendant and respondent on its motion. Motion for a new
trial was denied, and the appeal is from the judgment entered and
from the order denying a new trial.

The appellant has set forth twelve assignments of error, the first
ten of which relate to rulings of the court rejecting testimony offered
by her, the eleventh to the directing of the verdict, and the twelfth to
the denial of appellant’s motion for a new trial.

These assignments can all be covered by four propositions, as fol-
lows:

(1) Was it error for the court to exclude the testimony of certain
witnesses with respect to the condition of the platform at the passen-
ger station of the defendant corporation at Minot, North Dakota, as
to its being unduly encumbered with freight and baggage, and insuf-
ficiently lighted, for a considerable length of time prior to the acci-
dent ?

(2) Was it error for the court to exclude the testimony sought to
be introduced, and the proof offered by the plaintiff as to statements
made by the deceased to the physician in charge, immediately after
regaining consciousness and within a very few hours after the accident
occurred ? '

(3) Was it error for the court to refuse the evidence sought to be
introduced through the testimony of witness Ziegenbien, bearing upon
the particular incidents surrounding the accident, upon a re-examin-
ation of the witness on the day following his first appearance on the
witness stand ¢



32 22 NORTH DAKOTA REPORTS

(4) Was it error for the court to instruct a verdict for the defend-
ant?

At the beginning of the trial, plaintiff attempted to prove by the
witnesses Hyland and Ziegenbien what the usual condition of the
said platform was prior to the day of the accident, and also by the last-
named witness, that he had at one time prior to the accident made
complaint to the agent of the defendant company about not having its
lights lit at the station. This testimony was excluded by the court
and assignments numbered 1, 2, 3, and 8 are based upon the court’s
rulings thereon. At the time this testimony was offered, there had been
no proof made of the manner in which deceased met death, nor had
any testimony been introduced tending to prove that the accident was
caused by reason of the condition of the platform. This testimony
was certainly not offered in the proper order-of proof, and we cannot
say that the court erred in rejecting it. Subsequently during the trial
this evidence was admitted, and if there was any error in the court’s
prior ruling it was cured by such admission. Jonasen v. Kennedy, 39
Neb. 313, 58 N. W. 122; Young v. Otto, 57 Minn. 307, 59 N. W. 199.

The question asked by proposition No. 2 is, we think, the most im-
portant one in the case, although we do not deem the answer to it, even
should it be in the affirmative, decisive of the case, as shall be seen
hereafter.

The plaintiff sought to prove by the witness Dr. Windell that the de-
ceased had made certain statements to such witness at the hospital some
time after the accident occurred, relating to the manner in which it
occurred. This testimony was excluded by the court, and assign-
ments numbered 4, 5, and 6 are based thereon. Dr. Windell testified
in part as follows: “I was summoned to the depot at that time, and
when I got there, found the young man injured. There were other
physicians attending to the young man. He was afterwards taken to
the hospital and I went with him. I then made an examination, and
I think Dr. Newlove was there. The young man was totally uncon-
scious; he was delirious from the time we left the depot until we got
to the hospital, and while attending him at the hospital he regained con-
sciousness at times, and when he first regained consciousness said sonie-
thing to me about the accident. This was probably half an hour after I
found him at the depot, I couldn’t say definitely. I had given him two
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hypodermics of morphine before being taken to the hospital. Prior to
the time he became conscious he talked to me, he was muttering all the
way up on account of the pain, and talked in a delirious way, and shortly
after arrival at the hospital he made this statement. I remember him
complaining when he was on the platform and in a delirious condition.
From the time I got to the platform and the time he was removed to the
hospital was five or ten minutes. I remember getting his name, but
could not say whether it was there (meaning platform) or at the hospi-
tal. He might have given his name at the platform. I think he told
me where he was from or where he was going, before he made the state-
ment in regard to the accident. I couldn’t say whether he volunteered
the statement or whether it was in response to a question. I asked him
questions. It might have been in response to questions. Considerable
of what he said may have been in response to questions I put to him.
He was quite rational when he made the statement.”

Is a statement made under these conditions a part of the res geste
and therefore admissible as such? If so, then the question propounded
in proposition No. 2 must be answered in the affirmative. We think
not, however. The statement was not made immediately after the acci-
dent nor at the place of the accident. It was made at the hospital about
one half hour after deceased reached there. Dr. Windell testified that
he might have learned the man’s name, where he came from, and where
he was going to at the depot. He also admitted that what deceased said
may have been largely in response to questions addressed to him. It
does not appear that the statement was volunteered by deceased, nor was
it in the nature of an exclamation forced from him by shock or the in-
jury. It does not appear to have been made even under stress or
nervous excitement produced by the accident, and the statement was
certainly not a spontaneous explanation of the real cause. These are
some of the elements which must be present in order to make admissible
as a part of the res gesi@, statements or declarations. Jones, Ev. 2d ed.
§§ 344 et seq., and cases cited; 3 Wigmore, Ev. §§ 1747 et seq., and
cases cited.

However, conceding for the purpose of argument that the statement
was admissible as a part of the res geste, what would its effect be?
Plaintiff offered to show by Dr. Windell that at the hospital, shortly

after or immediately after the deceased regained comsciousness, he
22 N. D.—3.
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stated: “I was going to Portal. I was going up the platform; it was

dark and I either stumbled or was crowded off the platform.” Such’

statement, even if received as evidence, was not sufficient proof as to the
cause of the injury to make a question for the jury’s consideration. De-

ceased by said statement admitted that he might have been crowded off -

the platform. He didn’t know how the accident happened, and such
statement was only in the nature of a guess or conjecture. He might
have been walking in a crowd and accidentally have been shoved off the
platform by some one unbeknown to him.

In the case of Balding v. Andrews, 12 N. D. 267, 96 N. W. 305, this.
court used the following language in speaking of the proof necessary to
sustain an allegation of negligence: It is not asking too much of a
plaintiff when he alleges negligence, that he be required to prove it.
When he claims damages because of fire, which he avers was started
through the neglect to observe due care and caution, his proofs must es-
tablish the charge. Mere speculation or possibility will not do.” '

Aside from this statement which plaintiff sought to prove by the
witness Windell, there was no testimony introduced by her tending to
prove the cause of the accident, and we therefore repeat that, even though
proof of such statement had been admitted, still there was not sufficient
evidence as to the cause of the injury to make a question for the jury’s
consideration.

Assignments of error numbered 7, 9, and 10 relate to rulings of the
court in excluding evidence of the witness Zeigenbien, upon his being
recalled the second day. These assignments are covered by proposition
No. 3. It appears that the witness had previously been called to the wit-
ness box twice, and on both occasions had undergone a direct, cross, and
redirect examination, and that he had testified fully as to what he saw
of the accident during such examination. He testified in part as fol-
lows: “The train was pulling in when I was about 12 feet from the
depot, and I heard an outery which drew my attention, sounding like a
party hollered for help. I heard an outery and supposed it was the
party that fell, —I don’t know ; it was dark, and I turned around to look.
Just before hearing the outery, I saw parties coming toward the depot,
and just after I saw a party going over toward the track from the plat-
form, and it looked to me as though he gathered himself to come back,
at least to approach back towards the platform as the cowcatcher threw
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him and the party behind grabbed him. . . . Just at the time I
heard the outery, I saw the man fall by the trunk; . . . The man
went onto the tracks sideways, as I remember it, but could not say as
to the exact motions he made, and I could not say I could see him when
'he struck the ground, there was a party right in back of him.

When I heard someone holler, I looked that way, and it appeared he
was falling out on the track sideways. That is the first I saw of the
accident. I saw the figures approaching, and the first I saw of the acci-
dent was when I heard the outery, and it was one of the two figures I
saw coming up the platform, and it was right there where the trunks
were standing close to the edge of the platform.”

After being recalled the second day, the following three questions
were asked and objections thereto sustained by the court, to wit: I
wish you would tell the jury again just what you saw happen imme-
diately before and at the time of the injury. . . . State to the jury
just how it appeared to you when he fell off or started to fall off.

At the time you heard the outery, tell the jury, or stand down and illus-
trate to the jury, just what position you saw this person in who was
tumbling over onto the track.”

Inasmuch as this witness had previously testified to the same matters
covered by these questions, and his answers to the same would neces-
sarily mean a repetition of his former evidence, we see no error, or prej-
udice to plaintiff, in the court’s ruling. There was nothing to indicate
that his answers would have been different, or that he desired to change
the same in any particular. It was within the discretion of the court to
exclude the same.

From what has heretofore been said, no comment is deemed necessary
in answering proposition No. 4 in the negative.

The judgment and order are affirmed.

Moraan, Ch. J., and Goss, J., not participating. K~eesmaw and
Fisx, District Judges, sitting by request.
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WOOLFOLK v. ALBRECHT.
(133 N. W. 310.)

Adverse possession — color of title — construction of statute. -

1. Following Power v. Kitching, 10 N. D. 254, 88 Am. St. Rep. 691, 86 N.

W. 737, held, that chapter 158, Laws 1899, was constitutionally passed by the
legislative assembly.

Statutes — evidence as to due passage.

2. Whether the enrolled bill, when signed by the president of the senate, the
speaker of the house, and approved by the governor and filed in the office of
the secretary of state, is conclusive evidence of the due passage of the law, or
whether the legislative journals are controlling, not decided for reasons stated
in the opinion.

Statutes — proper enactment — journal entries.

3. Conceding that the journal entries relating to the history of a bill may
be considered and are controlling over the enrolled bill as authenticated by
the president of the senate and speaker of the house and approved by the
governor, they are entitled to no probative weight, and the enrolled bill will
be alone controlling where such journal entries are conflicting, so that it is
impossible to ascertain therefrom with certainty that the constitutional re-
quirements were not complied with in the passage of such bill.

Statutes — presumption as to proper enactment.

4. The presumption that the enrolled bill was constitutionally passed is very
strong, and, even conceding that such presumption is rebuttable by reference
to the journals, the evidence must be very strong and clear in order to over-
come such presumption.

Applying such test to the journal entries relative to the passage of said
chapter 158 of Laws 1899, held, that the enrolled bill is controlling.

Adverse possession — color of title —tax deed.
5. Under Laws 1899, chap. 158, title to real property in this state may be
acquired by the adverse, open, exclusive, and undisputed possession thereof

Note. — The question whether a void tax deed is color of title is treated in an
exhaustive note in 27 L.R.A.(N.S.) 340, and in note in 88 Am. St. Rep. 727. As
to the effect of an invalid tax deed as color of title within general statutes of
limitations, see extensive note in 11 L.R.A.(N.S.) 772.

The authorities on the question of legislative journals as evidence respecting
passage of statute are collated in notes in 23 L.R.A, 340, 51 Am. Dec. 616, and 12
Am. St. Rep. 217. As to the conclusiveness of enrolment, see mote in 86 Am.
Dec. 357. ’
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for a period of ten years under claim of title and by paying all taxes assessed
against the land for such period.

Held, that a certain deed executed and delivered by the county auditor to
defendant, describing the land and purporting for a consideration to transfer
the same to defendant, although void upon its face, constitutes color of title
sufficient upon which to base an adverse claim under said chapter.

Opinion filed June 7, 1911. On petition for rehearing, June 22, 1911.

Appeal from District Court, Morton county; W. C. Crawford, J.

Action by Eliza A. Woolfolk, for the use and benefit of John Blood-
good, against Sophie Albrecht. From a judgment for defendant, plain-
tiff appeals.

Affirmed.

Ball, Watson, Young, & Lawrence, for appellant.

F. H. Register, J. E. Campbell, and W. H. Stutsman, for respondent.

Fisx, J. Action to determine adverse claims to certain real prop-
erty in Morton county. The complaint is in the statutory form. The
sole defense relied upon is that one John Henry Albrecht, deceased,
former husband of defendant, acquired title to the real property in ques-
tion under the provisions of chapter 158, Laws of 1899, by the contin-
uous, open, notorious, and exclusive adverse possession thereof under
claim and color of title and payment of taxes thereon for more than ten
consecutive years,—to wit, from 1895 to the time of his death, in 1907,
—and that defendant acquired title there as devisee under the will of
her said husband, and has at all times since continued to occupy and
possess said real property, paying taxes thereon each year.

There are but two questions presented for determination: First,
Did John Henry Albrecht, during the ten years he was in the actual
adverse possession of this property, have title or color of title there-
to within the meaning of the statute aforesaid? And, second, Was
chapter 158 aforesaid constitutionally passed ?

If either of these propositions requires a negative answer, a reversal
must follow ; otherwise the judgment appealed from must be affirmed.

Respondent does not contend that the tax proceedings were valid;
her contention being merely that her husband acquired from the county
auditor an alleged conveyance of the premises in the form of a deed,
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which, it is contended, was sufficient to vest in him color of title, which
instrument is as follows, omitting the acknowledgment:

Absolute Property Deed.

Know all men by these presents, that whereas John Foran, the then
auditor of Morton county, state of North Dakota, in pursuance of the
provisions of chapter 132, General Statutes of 1890, did offer for
sale, prior notice having been given as required by law, on the 2d day of
December, 1890, at the courthouse of Mandan, Morton county, North
Dakota, duly and separately, all of the within-described tract or parcel
of real estate for the several sums so declared to be due thereon, and re-
turned delinquent by the county treasurer of said county, for the non-
payment of taxes for the year prior, 1889, theretofore duly levied on a
valid assessment of said property for said year, amounting in the aggre-
gate to the sum of $26.81, including interest and penalty thereon and the
costs allowed by law, and no one bidding upon said offer an amount
cqual to that for which said tract or parcel was subject to be sold, the
same was bid in for the state of North Dakota, and it appearing that
three years or more have elapsed since the date of sale, and said property
never having been redeemed nor assigned by the state in accordance with
the provisions of § 86, chapter 132, Laws 1890, this property is now the
absolute property of the state of North Dakota ; and whereas, in accord-
ance with § 10, chapter 100, Laws 1891, taxes for subsequent years
have been levied upon each tract or parcel severally based upon due as-
sessments thereof, amounting in the aggregate to the sum of $327.26,
making the total amount due the state in taxes, penalties, interest, and
costs, up to the present date, upon all of said tract or parcel, in the aggre-
gate the sum of $354.07, and whereas the state auditor of said state has,
in accordance with § 86, chapter 132, Laws 1890, directed the county
auditor of said county to sell and dispose of said real estate at private
sale: Now therefore, I, A. V. Schallern, auditor of said county of Mor-
ton, in consideration of the premises and the sum of $354.07, paid to
the treasurer of said county on the 31st day of May, 1895, and by virtue
of the statutes in such case made and provided, have granted, bargained,
and sold, and by these presents do grant, bargain, and sell unto John
Henry Albrecht, his heirs and assigns, the following described piece or
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parcel of land, situate in said county and state, to wit, all of section 19,
township 138 north of range 82 west 5th p.m., containing 640 acres,
more or less, in Morton county, North Dakota. To have and to hold
unto him the said John Henry Albrecht, his heirs and assigns forever.
In witness whereof, I, A. V. Schallern, county auditor, as aforesaid,
by virtue of the authority aforesaid, have hereunto subscribed by name
and affixed my seal this 17th day of July, a.p. 1895.
A. V. Schallern,
Auditor, Morton County.

The record discloses that such purported conveyance was duly filed
for record in the office of the register of deeds of said county on July 18,
1895. Such purported conveyance was, no doubt, executed and delivered
pursuant to §§ 86 and 87 of chapter 132, Laws of 1890. These sections
are as follows:—

“86. Sale of property bid in for the state. All pieces or parcels
of real property bid in for the state under the provisions of this act, and
not redecmed or assigned within three years from the date of sale, shall
become the absolute property of the state, and may be disposed of by the
county auditor at public or private sale, as the state auditor may direct,
subject to such rules and restrictions as he may prescribe.

“87. Deed to be given on sale of forfeited property. Upon the sale
of any tract or lot of forfeited real property the county auditor shall exe-
cute to the purchase thereof a deed in fee simple of the property so pur-
chased, which shall pass to such purchaser absolute title to the property
therein described, without any other act or deed whatever. . . . Such
deed may be recorded as other deeds of real estate, and the record there-
of shall have the same force and effect in all respects as the record of
such deeds, and shall be evidence in like manner. Laws 1890, p. 376,
chap. 132, §§ 86, 87.”

It will be noticed that the statute aforesaid does not prescribe the form
of the deed therein mentioned. and we think it entirely clear that, if the
statehad acquired title through the tax proceedings, such deed would have
becnsufficient to have transferred such title to the grantee thereinnamed.
It is, we think, equally clear under the rule announced in Power v.
Kitching, 10 N. D. 254, 88 Am. St. Rep. 691, 86 N. W. 737, that such
purported deed operated to confer color of title upon the grantee therein
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named. Appellant’s attempt to differentiate on principle the case at
bar from Power v. Kitching is, we think, without force. Such con-
tention is based upon the unwarranted assumption of counsel that there
was no statutory authority authorizing such a conveyance to be made.
The fallacy of such argument lies in the erroneous conclusion that the
only authority for the execution of a deed is that contained in § 7, chap-
ter 100, Laws of 1891. The deeds prescribed by said section merely
relate to conveyance in cases where the property was bid in at the tax
sale by a person other than the state, or where the state has bid in the
property and assigned the certificate of sale to another. In the case at
bar the state bid in the property, but did not assign the certificate before
it ripened into title by operation of law through lapse of time as pro-
vided in § 86, chapter 132, Laws of 1890, aforesaid. Had the tax pro-
ceedings been regular in all respects, the state would have become the
absolute owner of this property at the expiration of three years, upon
compliance with other requirements of law regarding notice of expira-
tion of time for redemption. Darling v. Purcell, 13 N. D. 288, 100 N.
W. 726. The only authority prescribed for transferring such title to
another is that designated in §§ 86 and 87 aforesaid. We are entirely
clear that the deed from the county auditor to John Henry Albrecht,
even conceding the same to be void on its face, was sufficient to confer
on such grantee color of title within the meaning of chapter 158, Laws
of 1899, aforesaid. Power v. Kitching, supra; Stiles v. Granger, 17
N. D. 502, 117 N. W. 777; Murphy v. Dafoe, 18 S. D. 42, and cases
cited at page 49, 99 N. W. 86; Treece v. American Asso. 58 C. C. A.
266, 122 Fed. 598; McMillan v. Wehle, 55 Wis. 685, 13 N. W. 694;
Whittlesey v. Hoppenyan, 72 Wis. 140, 39 N. W. 355; Harrison v.
Spencer, 90 Mich. 586, 51 N. W. 642; Brannan v. Henry, 142 Ala.
698, 110 Am. St. Rep. 55, 39 So. 92; Brown v. Hartford, 173 Mo.
183, 73 S. W. 140; Hughes v. Wyatt, 146 Iowa, 392, 125 N. W. 334;
State v. Harman, 57 W. Va. 447, 50 S. E. 828; 27 Am. & Eng. Enc.
Law, 973, and cases cited ; 1 Cyc. 1095, and cases cited. See also 1911
Cyc. Ann. 97.

Having reached the above conclusion, it only remains for us to deter-
mine whether chapter 158, Laws 1899, being § 4928, Rev. Codes 1905,
was constitutionally passed. The history of this section is as follows:
The bill for its enactment originated in the senate, where it was duly
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passed in the exact language of the enrolled bill. The house journal
shows that it was materially amended in the house, and as thus amended
that it was duly passed. The journal of the senate also shows that it
was messaged back to the senate by the chief clerk, as having been
passed without change. The journals of both houses disclose that such
bill was duly authenticated by the signatures of the officers, as required
by § 66 of the Constitution, and such enrolled bill, as filed in the office
of the secretary of state, bears the signature of the governor, as re-
quired by § 79, Constitution. The precise question presented is what,
under the facts, should be received by the courts as controlling evi-
dence of the existence or nonexistence of this law. Should the house
journal control over the enrolled bill as authenticated by the signatures
of the sworn officers of both houses and that of the governor, as well as
the message signed by the chief clerk, or should the latter control? Up-
on this very important question, there is an irreconcilable conflict in the
authorities.

For reasons hereinafter stated, we deem it unnecessary to review at
length the many adjudicated cases upon this question, or to announce
what we deem the correct rule, as such decision is not necessary to a
proper determination of this appeal. We shall therefore reserve such
question for future determination, and shall content ourselves with a
citation of a few authorities where the reader may find the cases collated
both pro and con.

The most recent case dealing with this question which has come to
our notice is that of DeLoach v. Newton, 134 Ga. 739, 68 S. E. 708, 20
Ann. Cas. 342, decided in July, 1910, wherein Mr. Chief Justice Fish,
in a very able, elaborate, and instructive opinion, cites and reviews
the authorities, and reaches the conclusion that the enrolled bill, when
duly authenticated by the signatures of the president of the senate and
speaker of the house, and approved by the governor, and deposited in
the office of the secretary of state, cannot be impeached by the legis-
lative journals. See also Palatine Ins. Co. v. Northern P. R. Co. 9
Ann. Cas. 582, and exhaustive note (34 Mont. 268, 85 Pac. 1032), 26
Am. & Eng. Enc. Law, 2d ed. 556 ; 36 Cyc. 971; 1911 Cyc. Ann. 3740
Yolo County v. Colgan, 84 Am. St. Rep. 41, and note (132 Cal. 265,
64 Pac. 403).

However the rule may be regarding the evidential force of the en-
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rolled bill when properly authenticated as to its due passage by the
legislature, the authorities are agrced that the presumption that the
.enrolled bill was constitutionally passed is very strong, and, even where
such presumption is rebuttable by reference to the journals, the evidence
must be very strong and clear in order to overthrow the same.

Miesen v. Canfield, 64 Minn. 513, 67 N. W. 632. Applying this
rule to the case at bar necessitates a holding that such presumption,
even if rebuttable, is not overcome by the journal entries, and this is
the effect of the decision of this court on this precise question in Power
v. Kitching, supra, as may be seen by the language employed in the
opinion. We quote: “The petitioner claims that the statute referred
to in the original opinion, and relied upon by the defendant (chapter
158, Laws 1899), was never enacted or passed by both branches of the
legislative assembly. It is conceded that a bill (No. 121) embracing
the statute originated in the senate, and, after passing that body, that
it was regularly transmitted to the house of representatives; and it is
further conceded that the house journal shows that the bill was amended
in the house, and after being amended was regularly passed by the house,
and that upon the day of its passage in the house it was certified or
messaged to the senate by the chief clerk of the house, and that such
certificate of the clerk stated, in effect, that the bill was returned to the
senate ‘unchanged,’ thereby declaring that the bill had not been amended
in the house of representatives. . . . The petitioner reminds the
court that the court is in duty bound to judicially notice the journals
of both branches of the legislature; but the petition does not advise
the court respecting any rule of law which is to govern courts in a case
such as this, where the legislative journals are at loggerheads with each
other, and where it will become necessary, in deciding a question of fact,
to accept one part of the record evidence, and disregard another. That
such a conflict of evidence exists in this case is manifest. The house
journal shows affirmatively that the bill was amended in that body,
and that it passed after such amendment. But the senate journal shows
affirmatively that a sworn officer of the house—its chief clerk—certified
that the bill was returned to the senate ‘unchanged,” which means and
must mean that the measure was not amended in the house. There is
also strong negative evidence that the bill was not amended in the house.
Had it been so amended, it would have been necessary to again pass
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it in the senate before it could take effect as a law, or be officially signed
and sent to the governor for approval. But the senate journal is silent
as to any such action after the bill was returned to the senate. The
senate journal only shows that the bill was signed officially in the senate
after having been transmitted from the house. This silence of the sen-
ate journal, while negative in character, is nevertheless strong evidence
that the bill never was amended in the house. We refer to these con-
flicts in the evidence, however, only to show that there is evidence to be
found in the journals of the two houses bearing upon both sides of the
question of fact to be determined, viz., whether the published law was
in fact ever enacted by both branches of the legislature. The evidence
of the journals being conflicting, it will be necessary to consider the
evidential effect of the enrolled bill properly authenticated and on file
with the secretary of state. Which shall prevail? Which possesses the
greater probative force,—the conflicting evidence of the journals, upon
one side, or, on the other side, the positive evidence, consisting of the
authenticated bill found in the hands of the official custodian of the
laws ¢’

The chief clerk of the house, whose duty it was to make the journal
entries, made two wholly irreconcilable entries, to wit: one, that the bill
was amended and passed the house as amended ; and the other, in effect,
that the bill had passed the house without change. In the light of this
conflict, the journals, even if otherwise competent to impeach the en-
rolled bill, were without probative force, and a resort to the latter was
imperative. Where entries in a journal are ambiguous and conflicting,
so that it is impossible to ascertain therefrom whether the bill was duly
enacted, it will be assumed that the proper constitutional action was
taken thereon. Homrighausen v. Knoche, 58 Kan. 646, 50 Pac. 879;
State ex rel. Atty. Gen. v. Francis, 26 Kan. 724 ; Re Taylor, 60 Kan. 87,
55 Pac. 340; Chesney v. McClintock, 61 Kan. 94, 58 Pac. 993 ; State ex
rel. Godard v. Andrews, 64 Kan. 474, 67 Pac. 870 ; Belleville v. Wells,
74 Kan. 823, 88 Pac. 47; Missouri, K. & T. R. Co. v. Simons, 75 Kan.
130, §8 Pac. 551.

We conclude, therefore, that the reasoning and conclusion reached by
the court in Power v. Kitching on this question, in so far as it up
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held chapter 158 aforesaid, was entirely sound and is accordingly ad-
hered to. '

The judgment appealed from is affirmed.

Morean, Ch. J., not participating. Honorable Franx E. Fisk,
Judge of the Eleventh Judicial District, at the request of the court sat
in the hearing of the above case.

On Petition for Rehearing.

Fisx, J. Counsel for plaintiff have filed a petition for rehearing,
in which they earnestly contend that the court erred in deciding that
absolute property deed issued by the auditor to John H. Albrecht, on
July 17, 1895, was sufficient to constitute color of title. They attempt
to distinguish this case from Power v. Kitching, 10 N. D. 254, 88 Am.
St. Rep. 691, 86 N. W. 737, on the alleged ground that the title to
the property in the case at bar was in the United States government,
and hence not subject to taxation. It is true that patent was not issued
to the Northern Pacific Railway Company for these lands until Jan-
uary 17, 1896, while the so-called absolute property deed aforesaid is
based on an alleged tax title acquired by the county for the taxes of
1889. Were the lands subject to taxation in 1889 and subsequent
years? It is clear to us that they were. We must take judicial notice
that these lands were included within the land grant made by the gov-
ernment to the Northern Pacific Railway Company in 1864, and also
that such lands were surveyed long prior to 1889 and title thereto vested
in such railway company. The date patent was issued is in no manner
controlling as to the time title was acquired by the railway company un-
der such grant. The record discloses that the company exercised owner-
ship of such lands as early as January 16, 1883, on which date it exe-
cuted and delivered to R. F. Woolfolk a warranty deed thereof. It is
fair to assume, therefore, that the railway company had, at or prior
to that date, done everything essential to complete its title under the
grant. However this may be, and conceding that in 1889 the railway
company had not paid to the government the expenses of making the
survey, still these lands were not exempt from taxation, for Congress,
after the decision of Northern P. R. Co. v. Traill (Northern P. R. Co.
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v. Rockne), 115 U. S. 600, 29 L. ed. 477, 6 Sup. Ct. Rep. 201, holding
such lands exempt from taxation until the survey expenses were paid,
expressly provided to the contrary. See chap. 764, 24 Stat. at L. p.
143, U. S. Comp. Stat. 1901, p. 1476. This act was approved July 10,
1886, three years prior to the initiation of the tax proceedings on which
defendant’s claim of title is based. Among other things, Congress there
enacted “that no lands granted to any railroad corporation by any act
of Congress shall be exempt from taxation by states, territories, and
municipal corporations on account of the lien of the United States upon
the same for the costs of surveying, sclecting, and conveying the same,
or because no patent has been issued therefor.”

In view of this statute we are unable to concur in the view of plain-
tiff’s counsel that such lands were not subject to taxation. The title
to these lands had passed from the government to the railway com-
pany and its vendees, and at most the government merely retained a
lien as security for the payment of the survey fees and expenses, etc.,
which by the act of Congress aforesaid is merely paramount to the liens
for taxes.

The contention, in effect, that the statute (§ 4928, Rev. Codes 1905)
is merely a statute of limitations, and may not be used as a sword of
attack, but only as a shield of defense, is without merit. By the ex-
press language of this section, as well as the preceding one, a compli-
ance therewith operates to confer a good and valid title, and we know
of no reason why a title thus acquired cannot be asserted by its owner
in exactly the same manner as a title acquired in any other way.

For these reasons the petition for a rehearing is denied.
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WANNEMACHER v. MERRILL et al.
(132 N. W. 412,)

Fraudulent conveyances — notice to grantee — duty to make inquiry.

1. Knowledge on the part of the grantee of land, of such suspicious facts
and circumstances as would put a prudent man on inquiry as to the grantor’s
intention in making a conveyance, is equivalent to a knowledge of all the
facts which would be developed by a reasonable pursuit of such inquiry, yet
no duty of inquiry as to fraudulent intent of the grantor devolves upon the
grantee, unless he has actual knowledge of some suspicious circumstance. Fol-
lowing Fluegel v. Henschel, 7 N. D. 276, 66 Am. St. Rep. 642, 74 N. W, 996.

Fraudulent conveyances — grantee’s knowledge of fraud.

2. Evidence considered, and held that defendant Emma I. Merrill, the grantee
in the mortgage sought by this action to be set aside as fraudulent, had no
knowledge of any fraudulent intent on the part of her grantor or mortgagor,
and had no actual knowledge of any suspicious fact or circumstance sufficient
to put her on inquiry.

Fraudulent conveyances — right to prefer creditors.

3. In the absence of fraud, a debtor may pay or secure one creditor, to the
exclusion of others, and may pay one or more creditors in preference to others,
although all his property may be used in making such payment.

Fraudulent conveyances — mortgage to preferred creditors.
4. Evidence considered, and held that the defendants Walter W. Merrill and
E. P. Merrill had the right to prefer their mother, Emma I. Merrill, by deliver-
ing and executing to her the mortgage in question to secure an antecedent debt
due by them to her.

Fraudulent conveyances — preference to creditor — good faith of creditor.
5. Evidence considered, and held, that at the time of the execution and de-
livery of the mortgage in question the defendant Emma I. Merrill was a
bona fide creditor of the defendants Walter W. and E. P. Merrill, and that

at said time said Walter W. and E. P. Merrill were justly indebted to her in

the sum of at least $3,000 for money and property advanced by her at their

Note.—As to the grantee’s knowledge of facts respecting fraudulent conveyan:e
sufficient to put him on inquiry, see note in 3¢ Am. St. Rep. 399. For authorities
on the question, What participation by creditor in fraudulent intent of debtor will
make a transfer to pay or secure his debt invalid as to other creditors, see note in
31 L.R.A. 609.

As to the right of an insolvent to make a preference, see note in 41 Am. Deec. 531.



WANNEMACHER v. MERRILL 4T

~ request for their benefit, and which was used and applied as part of the pur-
chase price of the land on which said mortgage was given.

Held, further, that defendant Emma I. Merrill took said mortgage in good:
faith and without any intent to defraud, hinder, or delay this plaintiff or any
other creditor of the defendant Walter W. Merrill in the collection of their
debts.

Opinion filed August 4, 1911.

Appeal from District Court, Stark county; E. B. Goss, J.

Action by George R. Wannémacher against Emma I. Merrill and
others. From a judgment for defendants, plaintiff appeals,

Affirmed.

M. A. Hildreth, for plaintiff.

H. C. Berry, for defendants.

Kxeesuaw, Special Judge. This is an action in equity brought b);
the plaintiff, Wannemacher, as a creditor of one Walter W. Merrill,
to set aside and have declared fraudulent and void a certain real-estate
mortgage made by Walter W. Merrill and E. P. Merrill to their mother,
Emma I. Merrill, for $3,000 on certain real estate owned by them joint-
ly in Sargent county, North Dakota. Said action was tried in Stark
county, North Dakota, and on the trial of said action the court found all
the issues in favor of the defendants and dismissed the action on the
merits, and this appeal is taken from said judgment of dismissal, and
the plaintiff demands a retrial of all the issues of fact and of law in the
supreme court.

The defendants Walter W. and E. P. Merrill are brothers, and the
defendant Emma I. Merrill is the mother of Walter W. and E. P.
Merrill. On or about the 1st day of January, 1907, the defendant
Walter W. Merrill made, executed, and delivered to the plaintiff his
promissory note in writing, whereby he promised to pay to said plain-
tiff the sum of $4,000, with interest at 10 per cent payable January 1,
1909, and it is by reason of said note that plaintiff claims to be a credit-
or of the defendant Walter W. Merrill. At the time of the commence-
ment of this action no judgment had been recovered on said note, but
on or about the month of May, 1910, plaintiff recovered a verdict in his
favor, and against the defendant, in the district court of Stark county,
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on said note, for the sum of $2,663.60, and on the 15th day of August,
1910, a judgment was duly entered on said verdict. The defendant E.
P. Merrill was never at any time indebted to the plaintiff.

The undisputed evidence in this case shows that in the month of July,
1902, all of the defendants were residents of the state of Iowa, and that
on or about that time defendants Walter W. and E. P. Merrill pur-
chased from Mathews & Hynes about half a section of land in Sargent
county, North Dakota, for something over $5,000; and, as part of the
purchase price of said land, they turned in on said purchase price a
certain house and lot in Iowa, owned by the defendant Emma I. Mer-
rill, at the agreed price of $1,300, and assumed certain mortgages then
against the land, and, in addition thereto, were to pay Mathews &
Hynes the sum of $2,000, including the house and lot. The undisputed
evidence further shows that some time later some of the proceeds of
the crops raised on said lands were turned in to apply on said balance,
and defendant Emma I. Merrill furnished defendants Walter W. and
E. P. Merrill about $400 to apply on said indebtedness to Mathews &
Hynes as part of said purchase price. Some time later all of the de-
fendants moved to North Dakota, and the defendant Emma I. Merrill
and her husband sold out in Iowa and came to North Dakota. At the
time Emma I. Merrill deeded her house and lot to Mathews & Hynes
to apply on the purchase price of said land, and at the other times,
when advancements or loans were made by Emma I. Merrill to Walter
W. and E. P. Merrill, no written obligation of any kind was given
by them to her, but there was an oral understanding between the parties
that later, or when the land was disposed of, that she would be reim-
bursed for the value of the house and lot and the other advancements.
The matter ran along until about the month of January or February,
1907. It became necessary, for the purpose of raising money to assist
her two sons, for her to borrow some money, and at that time the ques-
tion of interest was talked over, and it was suggested by E. P. Merrill
that he and Walter W. Merrill would give her a mortgage on their
Sargent county land for $3,000 to cover the advances made by her to
her sons. At that time Walter W. Merrill was not present, but was
out on the ranch, but it was agreed by E. P. Merrill that he would get
Walter to sign the mortgage. In pursuance of said agrecment on the
6th day of February, 1907, a real-estate mortgage on the land in ques-
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tion was prepared and dated on that day from Walter W. Merrill and
E. P. Merrill to Emma I. Merrill, to secure said sum of $3,000, accord-
ing to the conditions of a certain promissory note, dated on said date
and payable three years after date, with interest at 6 per cent per
annum; and on the 5th day of March, 1907, after the same had been
duly signed, it was acknowledged before a notary public, which mort-
gage was subsequently, on the 20th day of March, 1907, duly filed for
record in the office of the register of deeds of Sargent county, and duly
recorded in book 26, p. 392, of mortgages, and the mortgage so exe-
cuted and delivered is the one which this plaintiff by this action seeks
to have declared fraudulent and void.

After a careful consideration of the evidence in the case, we are
of the opinion that the undisputed evidence shows that at the time
of the execution and delivery of said mortgage the defendants Walter
W. Merrill and E. P. Merrill were justly indebted to Emma I. Merrill
in a sum exceeding $3,000 for the house and lot deeded by her to
Mathews & Hynes and turned in on the purchase price of said land, and
for money loaned and advanced to her said two sons; that at said time
she was a bona fide creditor of the said Walter W. and E. P. Merrill;
and that the said Emma I. Merrill gave a valuable and sufficient con-
sideration for said mortgage.

It is contended by the plaintiff: First, that, at the time of the exe-
cution of the alleged fraudulent mortgage, the defendant Walter W.
Merrill was insolvent ; second, that the said mortgage was executed and
delivered by him for the purpose of hindering and delaying plaintiff
in the collection of his claim, and with the fraudulent intent on his
part of hindering and delaying his creditors in the collection of their
claim; and, third, that the defendant Emma I. Merrill participated
in such fraudulent intent. Under all well-settled principles of law, it
devolved upon the plaintiff to establish by competent evidence said three
essential elements. The vital question in this case is, therefore, to de-
termine the fact as to whether or not the plaintiff has satisfactorily
shown said three essential elements.

After a careful examination of the evidence introduced for the pur-
pose of showing the insolvency of the defendant Walter W. Merrill at
the time of the execution of the alleged fraudulent mortgage, we have

come to the conclusion that such evidence was of a very unsatisfactory
22 N. D.—4.
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nature, and fails to show such insolvency. We are further of the opin-
ion from an examination of the record that the evidence fails to show
that such mortgage was given with the intent on the part of the de-
fendant Walter W. Merrill to defraud the plaintiff or his creditors,
or with the intent to hinder and delay plaintiff in the collection of his
claim; and we are further of the opinion, from an examination of the
record, that the evidence fails to show that the defendant Emma I.
Merrill participated in such fraudulent intent.

The next question that we will consider is as to the right of a debtor
to prefer one creditor in the preference to another. It is well settled
that a debtor has the right to make such preference, in the absence of
fraud. It was held in the case of Jewett v. Downs, 6 S. D. 319, 60 N.
W. 76, that a debtor in failing circumstances may pay or secure one
creditor to the exclusion of others, which was approved in Smith v.
Baker, 5 Okla. 339, 49 Pac. 65. In the case of Cutter v. Pollock, 4
N. D. 205, 25 L.R.A. 377, 50 Am. St. Rep. 644, 59 N. W. 1062, it
was held that an insolvent.debtor may pay one or more creditors in pref-
erence to others, although all of his property is used in making such
payment. In the case of Lockren v. Rustan, 9 N. D. 43, 81 N. W. 60,
it was held that, in the absence of statute, a debtor has the right to
prefer one creditor as against another, and a conveyance received by
the creditor in good faith for that purpose is valid. Creditors of a hus-
band cannot complain of a payment made by him, in good faith, of an
honest debt due his wife. Kolbe v. Harrington, 15 S. D. 263, 88 N.
W. 572. A conveyance of property by a husband to his wife, to secure
a bona fide debt due to her from him, is not void as to creditors, al-
though the husband had a fraudulent intent, unless the wife had notice
of such intent. Williams v. Harris, 4 S. D. 22, 46 Am. St. Rep. 753,
54 N. W. 926. A transfer of land from a husband to his wife will not
be defeated on the ground that it was fraudulent as to creditors, even
though the husband had a fraudulent intent, if the wife had no knowl-
edge of it. First State Bank v. O’Leary, 13 S. D. 204, 83 N. W. 45.
Our Code specifically provides that a debtor may pay one creditor in
preference to another, and may give one creditor security for the pay-
ment of his demand in preference to another. Rev. Codes 1905, § 6635.

While it is true that knowledge on the part of the grantee of land,
of such suspicious facts and circumstances as would put a prudent man
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on inquiry as to the grantor’s intention in making the conveyance, is
equivalent to a knowledge of all the facts which would be developed
by a reasonable pursuit of such inquiry, yet no duty of inquiry as to
the fraudulent intent of the grantor devolves upon the grantee unless
he has actual knowledge of some suspicious fact or circumstance.
Fluegel v. Henschel, 7 N. D. 276, 66 Am. St. Rep. 642, 7+ N. W.
996.

The evidence does not disclose the fact that the defendant Emma I.
Merrill had any actual knowledge of any fraudulent intent on the part
of the grantor, nor are there any suspicious facts or circumstances in
the case sufficient to put the defendant Emma I. Merrill on inquiry.
The record discloses the fact that the defendant Emma I. Merrill had
advanced to her two sons money and property which had been applied
on the purchase price of the Sargent county land, and in purchasing
the same land on which the mortgage in question was given; and in
all good conscience, honest, fair, and just dealings between one another,
we can see no good reason why defendants Walter W. and E. P. Mer-
rill should not give a preference to their mother, as against plaintiff
or any other creditor, by giving her a mortgage on the land on which
she had advanced money for its purchase price, and we see no good rea-
son why the defendant Emma I. Merrill should not be allowed to accept
such mortgage and hold the same as against the claim of this plaintiff.

It therefore appears to the court, from the evidence in this case, that
at the time of the execution and delivery of the mortgage in question,
the defendant Emma I. Merrill was a bona fide creditor of the defend-
ants Walter W. and E. P. Merrill, and that she gave a good and valuable
consideration for the mortgage by reason of such antecedent indebted-
ness ; and it further appearing to the court that said Emma I. Merrill
took said mortgage without any intent on her part to hinder, delay, or
defraud plaintiff, and being of the opinion that the findings of fact of
the trial court are amply and fully supported by the evidence, the judg-
ment of the lower court is affirmed.

Morcax, Ch. J., not participating. By request, Honorable W. J.
Kxeesnaw, Judge of the Seventh Judicial District, and Honorable S.
L. Nucnovs, Judge of the Twelfth Judicial District, the latter in place
of Mr. Justice Goss, disqualified, sat with the court on the hearing
of the above-entitled action.
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Fisk, J. (concurring specially). I concur in the conclusion that the
judgment should be affirmed, but express no opinion upon the merits,
for the reasons which I will briefly give.

The complaint wholly fails to allege facts sufficient to constitute a
cause of action, and the learned trial court should have sustained de-
fendants’ objection, made at the commencement of the trial, to the
introduction of any testimony under such complaint. As stated in the
foregoing opinion, the action is one in equity, the object of which is
to set aside an alleged fraudulent mortgage executed and delivered by
defendants Walter and E. P. Merrill to the defendant Emma I. Merrill
on certain real property in Sargent county, to secure the payment of the
sum of $3,000. The action, therefore, is in the nature of a creditors’
bill, and yet the complaint affirmatively discloses that the plaintiff is
a mere general creditor, whose claim is represented by promissory notes.
It is true the complaint alleges “that an action is now pending in said
district court, wherein this plaintiff is plaintiff and said Walter W.
Merrill is defendant, said action being based on said promissory note,”
but it nowhere appears in the complaint that the plaintiff is a judgment
creditor, or has any lien whatsoever upon the real property described in
the alleged fraudulent mortgage. I take it to be elementary that a
plaintiff has no standing in a court of equity to challenge the validity of
an alleged fraudulent conveyance or mortgage, without laying a proper
foundation by alleging that he is a judgment creditor, or at least has
some lien, and that his rights and remedies will be obstructed or inter-
fered with if the alleged fraudulent conveyance is not set aside. There
is no such showing in the complaint.

Hence the same fails to state facts sufficient to constitute a cause of
action, and the plaintiff is entitled to no relief thereunder.

SpaLDING, J., concurs in the opinion of Fisk, J. -
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BEDDOW v. FLAGE.
(132 N. W. 637.)

Action — uniting legal and equitable causes.

1. Under the Code, several causes of action, whether such as have been here-
tofore denominated legal or equitable, or both, if they all arise out of the same
transaction, or transactions connected with the same subject of action, may be
united. Held, that plaintiff may, in the same action, seek a decree of specific
performance for the conveyance of land, and damages for failure to convey
in accordance with a written contract.

Specific performance — contract running to person as ‘‘cashier’’ — who may
enforce.

2. Plaintiff took an option contract for the purchase of land, running to
“W. E. Beddow, Cashier of the C. Bank of Waukon, Jowa.” He complied with
its terms, and, on the refusal of the vendor to convey, brought suit in his own
name. Held, that among the different rules applicable to contracts so made.
that most favorable to the appellant is that prima facie the words, “Cashier,
ete.,” are descriptive of the person, and do not constitute a representation of
the capacity in which the plaintiff acted in making the contract, and that a
demurrer to a complaint on such a contract, upon the ground that the action
is not brought in the name of the bank, was properly overruled.

Complaint in action for specific performance — demurrer.

3. An allegation in the complaint of a vendee in an action for specific per-
formance, that he has -been ready, willing, and able at all times to comply with
his part of a contract for the purchase of land, and has tendered payment, but
that the vendor has refused to convey, is sufficient on demurrer.

8Specific performance — contract signed only by vendor.
4. An action for specific performance may be maintained upon a contract
for the conveyance of land signed only by the vendor.

Option contract for purchase of land — definitencss.

6. An option contract for the purchase and sale of land, certain as to the
minimum amount of cash to be paid, and giving an option to pay all cash, be-
comes definite and certain upon the vendee accepting the option and offering
to pay all cash. Hence other conditions in the contract as to security in case

Note.—Tender or payment of consideration as a condition precedent to a suit
for the specific performance of a contract to convey realty consummated by the
vendee's exercise of an option, see note in 24 L.R.A.(N.S.) 01.

Right to specific performance of option to purchase as affected by lack of mutu-
ality of obligation, see note in 6 L.R.A.(N.S.) 403.
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part cash only is paid are rendered immaterial, although set out in the com-
plaint.

Option contract — mutuality — specific performance.

6. An option contract accepted in accordance with its terms is mutual, and
can be enforced against the vendee if he fails to perform; and hence a com-
plaint setting out these facts is not open to demurrer on the ground of want
of mutuality in the contract.

Specific performance — damages for delay.
7. The vendee in a proper case of specific performance may recover damages
against the vendor for withholding possession, and delay in conveying, in an ac-

tion in which specific performance is decreed.

Opinion filed September 30, 1911.

Appeal from District Court, La Moure county; Winchester, Special
Judge.

Action by W. E. Beddow against Fred C. Flage. From an order
overruling a demurrer to a complaint, plaintiff appeals,

Affirmed.

See also 20 N. D. 66, 126 N. W. 97.

Knauf & Knauf, for appellant.

Davis & Warren, for respondent.

Searping, J. The relief prayed for in the complaint in this action
is that the defendant be required to specifically perform his part of an
agreement to sell and convey certain land described, and, in case of his
failure, that the title be transferred by a decree of the court, and that
the plaintiff have and recover $2,900 as damages sustained by reason
of the defendant’s refusal to convey the land pursuant to the terms
of an agrecment set out. The complaint alleges that on or about the
26th of September, 1905, the defendant in consideration of $1 paid to
him, and by an instrument in writing, called an option contract, sold
and granted to the plaintiff an option for the period of ninety four days
from the said date to purchase the E. } of section 11, township 135,
range 64 W., La Moure county, for the sum of $4,800, and a copy of
the option contract is attached; that at the time said contract was exe-
cuted and delivered it was understood and agreed that if the plaintiff
should elect to purchase said land within said period, he should pay to
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the defendant, on delivery to him of the proper conveyance, at least
one third of such agreed purchase price, and as much more as he might
then elect to pay in money ; that, if he should elect not to pay all of the
purchase price in money, he should liquidate the balance by either giv-
ing defendant a promissory note and mortgage securing the same, or
five promissory notes secured by a mortgage; that defendant agreed to
convey said lands free and clear of all encumbrances, by deed, with full
covenants of warranty, and furnish plaintiff with an abstract of title
thereof, showing it free and clear of all encumbrances; that in compli-
ance with the terms of such contract, and on the 27th of December,
1905, plaintiff notified in writing the defendant that he would take said
land, and tendered in full consideration the purchase price therefor,
$4,800, and demanded a deed and an abstract of title thereof. It is
then alleged that defendant refused, and ever since has refused, to con-
vey or to furnish the abstract of title; that at all times referred to the
defendant was, and is now, the owner of said premises, and fully compe-
tent and able to convey the same in accordance with the terms of such
agreement ; and that at all times the plaintiff has been fully prepared to
pay the purchase price in full in money, and brings the same into court
for payment to the defendant.

A second cause of action is then set out which, in all respects, is iden-
tical with the first cause of action, except that in it it is alleged that the
plaintiff purchased such option contract for speculative purposes, and
that while it was in full force and effect, and relying upon the defendant
to convey pursuant to such contract, plaintiff negotiated and sold the
said land at a profit of $2,400, and obligated himself to convey the same
to the purchaser on or before the 1st day of January, 1906, and that,
because of the refusal and failure of the defendant to convey as agreed,
plaintiff was unable to convey to his purchaser, and was compelled to
effect a settlement with him by reason of such failure; and that he nec-
essarily paid and expended, to effect such settlement, the sum of $500.
The option contract made a part of the complaint is as follows:

Option Contract.

For and in consideration of the sum of $1 to me in hand paid, the
receipt whereof is hereby acknowledged, I hereby grant unto W. E.
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Beddow, Cashier of the Citizens’ State Bank of Waukon, Iowa, an
option for ninety four days from the 26th day of September, 1905, to
purchase for the sum of $4,800.00 the following described land, situated
in the county of La Moure and state of North Dakota: The east half
of section 11, 135-64. One third or more cash, balance on time at 6
per cent interest, upon the following terms and conditions, to wit: Said
W. E. Beddow to signify his intention to take or reject the same by due
notice in writing within the time above specified, and a failure to serve
such notice within the time specified shall terminate this option without
further action, time being the essence of this agreement. In case said
notice shall be served in due time, then thirty days shall be given in
which to examine abstract, make deeds, and close sale.
Fred C. Flage. [Seal]
Witnesses: N. W. Niehaus.

To this complaint the defendant demurred; First, because several
causes of action have been improperly united ; second, because the com-
plaint does not state facts sufficient to constitute a cause of action. The
trial court overruled the demurrer; and from the order overruling it
this appeal is taken.

1. Does this complaint improperly unite two causes of action? We
are not concerned with the sufficiency of the allegations of the complaint
under either cause of action in the consideration of this question. If
the two causes of action attempted to be stated are such as can properly
be united in one complaint, the question must be answered in the nega-
tive. Under the Code several causes of action, whether they are such
as have been heretofore denominated legal or equitable or both, where
they all arise out of the same transaction or transactions connected with
the same subject of action, may be united. Rev. Codes 1905, § 6877.
The first cause of action which respondent attempts to state is for spe-
cific performance of the contract to convey land. The second is for
damages for failure to convey in accordance with the contract. It is
true that, standing alone, one would involve a suit in equity and the
other an action at law, but the multiplicity of suits necessary under the
old system was one of the things sought to be avoided by the adoption
of the Code provision to which reference has been made. There can be
no question that both these causes of action arise out of the same trans-
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action, and it would seem under the plain terms of the section referred
to that they may be united in the same complaint. Sheets v. Prosser,
16 N. D. 180, 112 N. W. 72; Tripp v. Yankton, 10 S. D. 516, 74 N.
W. 447; Aultman Co. v. Ferguson, 8 S. D. 458, 66 N. W. 1081; Wiles
v. Suydam, 64 N. Y. 177; Bliss, Code Pl. §§ 166, 167. We need not
determine whether it was necessary for the plaintiff to treat the breach
of this contract as two causes of action, or whether only one cause of
action is shown. Appellant’s authorities are not in point.

2. Does the fact that the contract was made between the defendant
and “W. E. Beddow, Cashier of the Citizens’ State Bank of Waukon,
Towa,” and that the suit is brought by W. E. Beddow, disclose no cause
of action in Beddow? This contract was, upon its face, made by the de-
fendant with Beddow, the plaintiff, personally. The rule is adopted
in some states that in contracts the words ‘“‘cashier,” etc., are prima
facie descriptive of the person, and do not constitute a representation of
the capacity in which the plaintiff was acting in making the contract.
Brunswick-Balke-Collender Co. v. Boutell, 45 Minn. 21, 47 N. W. 261.
And this is the most favorable to appellant of any rule on the subject
called to our attention. The allegations of the complaint are that the
contract was with Beddow personally, and it discloses nothing on its
face to the contrary.

3. It is contended that the complaint does not disclose any proper
tender of performance within the time specified in the contract by the
plaintiff. Sufficient answer to this contention is that the complaint al-
leges a tender of the full amount of the purchase price, and that he has
been ready, able, and willing to comply with his part of the contract.
But no tender was necessary. The contract discloses that it was in-
cumbent on the plaintiff to signify his intention to take or reject the
land by due notice in writing within ninety-four days, and that in case
such notice would be served within such time, the plaintiff was to have
thirty days within which to examine an abstract of the title thereto, and
the defendant, within which to make deeds and close the sale; but the
complaint alleges not only the service of the notice within the time, the
demand for a deed, and that the plaintiff was then and ever since has
been fully prepared to pay the purchase price in full in money, and
tendered the same to the defendant, but that the defendant refused and
ever since has refused to convey. It is elementary that an offer to per-
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form is rendered unnecessary when the party to whom the act is due
first makes known his refusal to accept performance. Where a party
resists the performance of a contract and insists he is not bound by the
«contract to convey, no tender is necessary before suit is brought. Rev.
Codes 1905, § 6679 ; Wright v. Young, 6 Wis. 127, 70 Am. Dec. 453;
‘Gill v. Newell, 13 Minn. 462, Gil. 430 ; Gray v. Dougherty, 25 Cal. 266;
Stanford v. McGill, 6 N. D. 536, 38 L.R.A. 760, 72 N. W. 938.

4. As near as can be gathered from the brief of appellant, the prin-
«<ipal ground of appeal rests upon the theory that the contract of sale
pleaded is insufficient to entitle respondent to a decree for specific per-
formance thereof; in other words, that it does not state a cause of
action on which specific performance may rest. In support of this it
is said that the contract is one-sided, uncertain, and ambiguous, because
it does not determine the amount to be paid down, when or where the
balance is to be paid, whether it is to run for a long or short term of
years, whether the balance is to be secured by a mortgage or otherwise,
and thereby furnishes a wide ground for dispute of the parties as to its
terms.

(a) Section 6612, Rev. Codes 1905, provides that a party who has
signed a written contract may be compelled specifically to perform it,
though the other party has not signed it, if the latter has performed or
offers to perform it on his part, and the case is otherwise proper for
enforcing specific performance. See also Cummins v. Beavers, 103
Va. 230, 106 Am. St. Rep. 881, 48 S. E. 891, 1 Ann. Cas. 986; Mec-
Pherson v. Fargo, 10 S. D. 611, 66 Am. St. Rep. 723, 74 N. W. 1057;
Gira v. Harris, 14 S. D. 537, 86 N. W. 624. Hence the objection that
the contract is one-sided or unilateral is not well taken. Ide v. Leiser, .
10 Mont. 5, 24 Am. St. Rep. 17, 24 Pac. 695 ; Frank v. Stratford-Hand-
cock, 13 Wyo. 37, 67 L.R.A. 571, 110 Am. St. Rep. 963, 77 Pac. 134;
Cheney v. Cook, 7 Wis. 413.

(b) The option contract, standing alone, may be somewhat uncer-
tain as to the amount to be paid in cash, and the terms and conditions
of the security to be given if only a partial payment is made, but it pro-
vides that the vendee may pay all cash, and by his election to pay all cash
he made what was in the option contract uncertain, certain. The com-
bination of the option contract and the acceptance by the vendee consti-
tutes the contract under which respondent is seeking to recover. Until
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he elected, which he did, within the time permitted, viz., ninety four
days, to accept the option given him, it was a one-sided contract, but
immediately on his making the acceptance in writing it became a bilat-
eral contract; the terms, which theretofore had been uncertain and were
left to be adjusted or to be determined upon by the vendee within certain
{imits, became definite. The permission given him by the option to pay
all cash was accepted, and this renders the allegations of the complaint
with reference to oral agreements regarding terms if only part cash
should be paid surplusage. Such allegations are wholly unnecessary and
irrelevant to the facts disclosed by the complaint, and made so by the
cash offer. De Rutte v. Muldrow, 16 Cal. 505 ; Wardell v. Williams, 62
Mich. 50, 4 Am. St. Rep. 814, 28 N. W. 796 ; South & North Ala. R.
Co. v. Highland Ave. & Belt. R. Co. 98 Ala. 400, 39 Am. St. Rep. 74,
13 So. 682 ; Brown v. Munger, 42 Minn. 482, 44 N. W. 519; Rude v.
Levy, 43 Colo. 482, 24 L.R.A.(N.S.) 91, 127 Am. St. Rep. 123, 96
Pac. 560 ; Ross v. Parks, 93 Ala. 153, 11 L.R.A. 148, 30 Am. St. Rep.
47, 8 So. 368; Watkins v. Robertson, 105 Va. 269, 5 L.R.A.(N.S.)
1194, 115 Am. St. Rep. 880, 54 S. E. 33.

(¢) It is further objected under this head that there is a lack of mu-
tuality, and that the contract comes within the terms of § 6610, Rev.
Codes 1905, reading as follows: “Neither party to an obligation can
be compelled specifically to perform it, unless the other party thereto
has performed, or is compelled specifically to perform, everything to
which the former is entitled under the same obligation, either complete-
ly or nearly so, together with full compensation for any want of entire
performance.” There is no merit in this proposition. What we have
said under “b” is here applicable. Had the respondent not accepted the
offer of the appellant, there.-might be some merit in this contention, but
the instant that the offer was accepted, within the definite term of the
contract, it became a mutual contract, and could have been enforced
against the respondent had he thereafter failed to perform. Kerr v.
Day, 14 Pa. 112, 53 Am. Dec. 526. Many authorities hold that an op-
tion to buy or sell real estate, more than any other form of contract,
contemplates a specific performance of its terms, and we find no author-
ities that sustain appellant’s contention that the contract is not mutual
after it has been accepted by the vendee. See Watts v. Kellar, 5 C. C.
A. 394,12 U. S. App. 274, 56 Fed. 1, 36 Cyc. 626 ; Frank v. Stratford-
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Hancock, 13 Wyo. 37, 67 L.R.A. 571, 110 Am. St. Rep. 963, 77 Pac.
134; Warren v. Castello, 109 Mo. 338, 32 Am. St. Rep. 669, 19 S. W.
29; Vassault v. Edwards, 43 Cal. 458; Hall v. Center, 40 Cal. 63.

5. The vendee plaintiff in an action for specific performance may
recover damages for withholding possession, and delay in conveying
when performance is decreed. 36 Cyec. 753 ; Pillsbury v. J. B. Streeter,
Jr. Co. 15 N. D. 174, 107 N. W. 40.

The complaint in this case is not open to any of the objections made
by the appellant. The order of the District Court overruling appel-
lant’s demurrer is affirmed. Mier v. Hadden, 148 Mich. 488, 118
Am. St. Rep. 586, 111 N. W. 1040, 12 Ann. Cas. 88.

A. G. Burg, Judge of the Ninth Judicial District, sat in place of
Morean, Ch. J., not participating.

GESSNER v. HORNE.

(132 N. W. 431.)

Joinder of causes in complaint — motion to require separation.

1. Complaint construed, and held, that its allegations are sufficiently broad
to embrace not only a cause of action for alienation of affections, but also one
for criminal conversation; and the fact that such causes of action are inter-
mingled, instead of separately pleaded, cannot avail defendant. His remedy was
by motion to require a separation of such causes of action.

Criminal conversation — relief under pleadings.

2. Conceding, as contended by respondent, that plaintifi’s counsel in drafting
such pleading did not intend to allege a cause of action for criminal conversa-
tion, such fact does not preclude plaintiff from recovery thereunder. The fact
that a party proceeds to trial upon a mistaken idea as to the nature of an
action and the scope of the issues framed by the pleadings does not deprive him
of the right to such relief as is consistent with the real issues and the proof in
the case, where he has not expressly or impliedly waived such right.

Opinion filed September 6, 1911.

Appeal from District Court, Ramsey county ; John F. Cowan, J.
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Action by Charles C. Gessner against Arthur Horne. Judgment for
defendant, and plaintiff appeals.

Reversed.

Anderson & Traynor and Guy C. H. Croliss, for appellant.

P. J. McClory and F. T. Cuthbert, for respondent.

Fisk, J. This is an appeal from a final judgment in defendant’s
favor based on the verdict of a jury. Counsel disagree as to the nature
of the action; appellant’s counsel contending that it is an action for
criminal conversation, while respondent’s counsel, on the other hand,
insist that it is an action merely for alienation of affections. The trial
court took the latter view, and instructed the jury accordingly. Prop-
er exceptions to the rulings of the court were preserved, and such rul-
ings clearly constitute reversible error if, as contended by appellant, the
allegations of the complaint are broad enough to include a cause of
action for crim. con. Whether, as argued by appellant’s counsel, it is
proper to speak of alicnation of affections and crim. con. as separate and
independent causes of action, we need not determine.

Conceding the correctness of the contention of respondent’s counsel
on this phase of the case, it by no means follows that the ruling com-
plained of was correct, for it is not questioned that both of such causes
of action may properly be united in one complaint; and the fact that
they are not separately stated is not fatal. The remedy in such case
would be by motion to require a separation of such causes of action.
The pivotal question is, Can the complaint, when properly construed, be
held to state a cause of action for crim. con.? Are its allegations broad
enough to cover such cause of action, as well as a cause of action for
alienation of affections? Respondent’s counsel assert that the intention
of the pleader was merely to allege alienation of affections, and in proof
of this they point to the evident fact that the pleader took for his model
the complaint in King v. Hanson, 13 N. D. 85, 99 N. W. 1085, wherein
Judge Young, in writing the opinion, characterized the action as one
for alienation of affections. Such argument is entitled to but little
weight, for in King v. Hanson no question was raised or considered
involving the nature of the cause or causes of action, and the expression
of Judge Young, as aforesaid, docs not rise even to the dignity of obiter
dictum. Nor are we favorably impressed with respondent’s argument
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that the King-Hanson complaint must have been merely for alienation
of affections, for the alleged reason that the wife could not maintain an
action for crim. con.? Counsel say: “No one would claim that a wife
can recover in a crim. con. action against one having adultery with her
husband,”—citing 8 Am. & Eng. Enc. Law, 261, and Doe v. Roe, 82
Me. 503, 8 L.R.A. 833, 17 Am. St. Rep. 499, 20 Atl. 83. While not
very material and in no manner controlling, we suggest that a careful
reading of the citation to the Encyclopedia of Law and the following
page will show that the rule in those states where the rights of married
women have been enlarged is the reverse of what counsel contend for;
the rule of the common law having been abrogated in this respect. The
case of Doe v. Roe, supra, merely voices the rule of the common law.

The complaint in the case at bar, so far as material to the present
inquiry, is as follows:—

“(3) That during the fall of 1905, or about said time, the defendant
seduced the plaintiff’s said wife, and that from that time and at various
times up to and until about the 1st day of October, 1907, at Penn, North
Dakota, Devils Lake, North Dakota, and St. Paul, Minnesota, and else-
where, the defendant, knowing the said Annie Gessner was plaintiff's
wife, wrongfully, wickedly, and maliciously contriving and intending to
injure plaintiff, and to deprive him of the comfort and society, aid, and
affection of his said wife, maliciously, by means of presents of a dia-
mond ring, jewelry, money, buggy rides, trips, and other means, enticed
plaintiff’s wife away from plaintiff and her said children at Penn, afore-
said, and wrongfully, maliciously, and wickedly induced, caused, per-
suaded by the means aforesaid and at said times, plaintiff’s wife to com-
mit adultery with him, the said defendant, and live in adultery at said
places.

“(4) That in consequence thereof and by means of the arts, wiles,
and inducements of the said defendant, and caused solely thereby, the
said Annie Gessner, plaintiff’s wife, did during the month of July,
1907, at Penn, North Dakota, desert and abandon the said plaintiff,
their said home, and their children, which desertion and abandonment
of said plaintiff and children has ever since continued, and the plain-
tiff's said wife and the defendant since said desertion, as plaintiff is
informed and verily believes, resided together at St. Paul, Minnesota, a
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short period during the month of September, 1907, and while so re-
siding there lived together in adultery.

“(5) That plaintiff’s said wife has wholly abandoned the plaintiff
and his children by reason of the arts, wiles, and inducements of said
defendant, whereby the affection of said wife has been wholly alienated
and destroyed, and the plaintiff has ever since been and is now deprived
of the comfort and society, assistance, love, and affection which he
otherwise would have had, and by reason of the wrongful acts of the
defendant aforesaid has suffered great distress of body and mind, and
his domestic peace and happiness have been forever destroyed, and is
damaged in the sum of $25,000.”

Notwithstanding the ingenious argument of respondent’s counsel,
which we have carefully considered, we are impelled to the conclusion
that the complaint is broad enough to charge defendant with criminal
conversation with plaintiff’s wife. Paragraph 3 alleges, in effect, that.
defendant in the fall of 1905 seduced plaintiff’s said wife, and at
various other times therein mentioned he maliciously enticed her away
from plaintiff, and wrongfully and maliciously induced, caused, and
persuaded her to commit adultery with him, the defendant, and live
in adultery with him at various designed places. If this is not a suf-
ficient charge of crim. con., we are at a loss to understand why. Coun-
sel for respondent contends that the word “seduced,” as used in said
paragraph, does not mean that defendant had sexual intercourse with
plaintiff’s wife. Such argument is based on the fact that later in the
paragraph it is alleged that by means of presents, etc., defendant en-
ticed plaintiff’s wife away from plaintiff, and persuaded her to commit
adultery and live in adultery with him. Does the fact that defendant,
in the fall of 1905, succeeded in debauching this female, foreclose the
idea that at subsequent dates he may have, through the means and in-
ducement mentioned, procured her to commit like acts and also to live
with him in adultery? But counsel are clearly in error in the construc-
tion which should be given to the word “seduced,” as used in said para-
graph. See State v. Bierce, 27 Conn. 319, and Hart v. Knapp, 76
Conn. 135, 100 Am. St. Rep. 989, 55 Atl. 1021.

We quote from the opinion in the first case: “The word ‘seduce,”
. . . when it is used with reference to the conduct of a man towards:
a female . . . is universally understood to mean an enticement
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of her on his part to the surrender of her chastity, by means of some art,
influence, promise, or deception calculated to accomplish that object,
and to include the yielding of her person to him. . . . The word
‘seduction,” used in reference to a man’s conduct towards a female, ez
vi termint implies sexual intercourse between them. Everyone un-
derstands, when it is said of a man that he has ‘seduced’ a particular
female, that he has had such intercourse with her.” We deem it too
clear for serious doubt that, standing alone, paragraph 3 charges both
an enticement away of plaintiff’s wife and a defilement of the mar-
riage bed. The fact that defendant committed these wrongs with the
double intent, as alleged, of injuring plaintiff, and of depriving him of
the comfort and society, aid, and affection of his said wife, does not
lessen or tend to restrict the wrongs thus alleged to that of mere alien-
ation of affections. Respondent’s counsel did not seriously contend in
oral argument that the above construction is not justified when para-
graph 3 is alone considered ; but they contend that paragraph 4 is and
should be a part of paragraph 3, and that, when construed together, a
clear intent is manifested to allege merely alienation of affections.
We are unable to see how paragraph 4 tends in the least to modify or
restrict the charges contained in paragraph 3. It is, in substance,
therein alleged that, in consequence of the wrongful acts in paragraph
3. set forth, plaintiff’s wife deserted and abandoned plaintiff and her
home. Paragraph 5 realleges such abandonment, and also the alien-
ation of her affections, and concludes by alleging that by reason of such
wrongful acts of defendant (enticement, alienation of affections, and
adultery) plaintiff has suffered great distress of mind, to his damage,
ete. Surely the complaint in the case at bar is sufficient to charge crim-
inal conversation, if, as was held in Hollister v. Valentine, 69 App.
Div. 582, 75 N. Y. Supp. 115, the complaint in that case was suf-
ficient. There plaintiff was held to have waived the right to recover
on such ground, but in the case at bar no such waiver was made.

Our conclusion is that the complaint not only charges enticement
of plaintiff’'s wife and alienation of her affections, but it also charges,
and it was the intention to charge, criminal conversation between
defendant and this woman. But even conceding, as contended by ap-
pellant’s counsel, that it was not the intention of the pleader to charge
defendant with criminal conversation with plaintifi’s wife, still plain-
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tiff would have the right to rely thereon as a ground of recovery. “The
fact that a party proceeds to trial upon a mistaken idea as to the nature
of an action and the scope of the issues framed by the pleadings does
not deprive him of the right to such relief as is consistent with the
real issues and the proof in the case.” Logan v. Freerks, 14 N. D.
127,103 N. W. 426. The necessary facts to constitute each of these in-
fringements of plaintiff’s marital rights having been pleaded in the com-
plaint, we feel required to hold that plaintiff had the right to rely on
any of such causes of action, which the evidence tended to establish, and .
that on the issue of crim. con. there was evidence sufficient to require
its submission to the jury.

Judgment reversed, and new trial ordered.

Morcan, Ch. J., took no part in the decision; Honorable A. G.
Bueg, of the Ninth Judicial District, sitting by request.

STATE EX REL. HAGEN v. ANDERSON, County Auditor.
(132 N. W. 433.)

Statutes — uniformity — special privileges — payment for bridge.

Section 3013, Rev. Codes 1905, which provides that “the county treasurer of
each county wherein any city or municipal corporation shall have constructed
a bridge, or shall hereafter construct a bridge, over any navigable stream,
shall pay to the city treasurer of such city or municipality whereby such bridge
has been constructed, or is about to be constructed, all money in the county
treasury or which may come into the county treasury, in the bridge fund of
such county, which may have been or shall be levied, assessed, and collected
from persons and property, or either, in said city or municipality,” construed,
and held to be a valid enactment.

Opinion filed September 6, 1911,

Appeal from District Court, Grand Forks county; Chas. F. Temple-
ton, J.

Application by the State, on the relation of T. J. Hagen, for writ of
22 N. D.—5.
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mandamus against Hans Anderson, auditor of Grand Forks county.
From a judgment awarding the writ, defendant appeals.

Affirmed.

O. B. Bertness and B. G. Skulason, for appellant.

J. B. Wineman, for respondent.

Fisg, J. A peremptory writ of mandamus was awarded to the re-
lator by the district court, commanding defendant to issue and deliver
to relator warrants upon the county treasurer for certain moneys col-
lected and held by Grand Forks county for road and bridge taxes on
persons and property within the city of Grand Forks. The appeal is
from the judgment awarding such writ. The facts are stipulated, and
the sole defense urged is the alleged unconstitutionality of § 3013, Rev.
Codes 1905, under the provision of which relator bases his claim to a
portion of such moneys. This section is as follows: “The county
treasurer of each county wherein any city or municipal corporation
shall have constructed a bridge, or shall hereafter construct a bridge,
over any navigable stream, shall pay to the city treasurer of such city
or municipality whereby such bridge has been constructed or is about
to be constructed, all money in the county treasury, or which may come
into the county treasury, in the bridge fund of such county, which may
have been or shall be levied, assessed, and collected from persons and
property, or either, in said city or municipality.”

It is the appellant’s contention that this statute contravenes the fol-
lowing sections of the state Constitution: Section 11 providing that
“all laws of a general nature shall have a uniform operation;” section
20 providing, among other things, “nor shall any citizen or class of
citizens be granted privileges or immunities which, upon the same
terms, shall not be granted to all citizens;” § 69 providing that “the
legislative assembly shall not pass local or special laws in any of the
following enumerated cases, that is to say. . . . 23. For the
assessment or collection of taxes.” Such contention cannot be sus-
tained. Said statutory provision is not vulnerable to attack on any of
the enumerated grounds. The facts bring the case within the rules
enunciated in the following, among many like, decisions: People ex
rel. Springfield v. Power, 25 Ill. 189; Seabold v. Northumberland
County, 187 Pa. 318, 41 Atl. 22; Lewis v. Board of Education, 66 N.



HALVERSON v. BENNETT 67

J. L. 582, 50 Atl. 346 ; Marmet v. State, 45 Ohio St. 63, 12 N. E. 463;
Condon v. Maloney, 108 Tenn. 82, 65 S. W. 871; Codlin v. Kohlhous-
en, 9 N. M. 563, 58 Pac. 499 ; Re Connolly, 17 N. D. 546, 117 N. W.
946, and cases cited; Wheeler v. Philadelphia, 77 Pa. 338; Louisville
School Board v. Superintendent of Public Instruction, 102 Ky. 394,
43 S. W. 718; Fellows v. Walker (C. C.) 39 Fed. 651; Schintgen v.
La Crosse, 117 Wis. 158, 94 N. W, 84; Billings v. Illinois, 188 U. S.
97, 47 L. ed. 400, 23 Sup. Ct. Rep. 272; Gilson v. Rush County, 128
Ind. 65, 11 L.R.A. 835, 27 N. E. 235; Johnson County v. Johnson,
173 Ind. 76, 89 N. E. 590; State ex rel. Terre Haute v. Kolsem, 130
Ind. 434, 14 L.R.A. 566, 29 N. E. 596.

We are in full accord with the reasoning and conclusions of these
courts, and applying the principles thus firmly established to the facts
in the case at bar necessitates an affirmance of the judgment appealed

from.
Affirmed.

HALVERSON v. BENNETT et al.
(132 N. W. 434.)

Justice’s judgment = relief from — meritorious defense.

Equitable relief will not be granted against a justice’s judgment, regular
on its face, although void for failure to enter the same at the close of the trial,
without some showing in the complaint and proofs of the existence of a meri-
torious defense against the cause of action forming the basis of the judgment.

Opinion filed September 7, 1911.

Appealed from District Court, La Moure county; E. B. Goss, Special
Judge.

Action by Ebert Halverson against E. A. Bennett and E. G. Hous-
ton to set aside an alleged void justice’s judgment. Judgment for
defendants, and plaintiff appeals.

Affirmed.

M. C. Lasell, for appellant.

Davis & Warren, for respondents.



68 22 NORTH DAKOTA REPORTS

Fisk, J. Action in equity to set aside a justice’s court judgment
upon the ground that such justice lost jurisdiction to render any judg-
ment ; he having failed to enter same in his docket at the close of the
trial. His jurisdiction, both of the subject-matter and of the per-
son of the defendant, down to the close of the trial, is not questioned;
nor is the fact questioned that at the conclusion of the trial the justice
orally announced his decision. The lower court denied the relief prayed
for, and the case is here for trial de novo.

We have no difficulty in arriving at the conclusion reached by the
trial court, but we arrive at such conclusion on an entirely different
ground. We deem it unnccessary to a proper disposition of this ap-
peal to notice the various contentions of counsel, or to consider the
correctness of the findings or conclusions of the court below, for it is
apparent that appellant has no standing in a court of equity, under
either his pleading or proof. Neither the complaint nor the proof
contains a word or syllable tending to show that such judgment is un-
just or inequitable in any respect, or that plaintiff pretends to have any
defense to the cause of action sued on. The judgment is regular on its
face, and presumably plaintiff (defendant in the action in justice’s
court) had a full and fair hearing.

Under these facts, it is well settled that courts of equity will not
interfere with such judgments, even though void. A mere statement of
the rule ought to suffice to satisfy anyone that it is founded on reason
and common sense, and should, at least, be applied to cases like the one
at bar. Such rule is well stated by the supreme court of California, in
Burbridge v. Rauer, 146 Cal. 21, 79 Pac. 526, as follows: “It would
be inequitable to set aside the judgment without an affirmative show-
ing in the complaint that there was a good defense to the justice court
judgment.” The same court, in Harnish v. Bramer, 71 Cal. 155, 11
Pac. 888, said: “Equity will not overturn a judgment valid on its
face, unless it is an unjust judgment. It must be against conscience,
and it must appear that a like judgment would not follow in the same
action or upon the same cause of action.” This rule is supported by
ample authority. Among the numerous authorities, we cite: True v.
Mendenhall, 67 Kan. 497, 73 Pac. 67; Strowbridge v. Miller, 4 Neb.
(Unof.) 449, 9+ N. W. 825; Foust v. Warren, — Tex. Civ. App. —,
72 S. W. 404; Tootle v. Ellis, 63 Kan. 422, 88 Am. St. Rep. 246, 65



KENNEDY v. STATE BANK 63

Pac. 675 ; Knox County v. Harshman, 133 U. S. 152, 33 L. ed. 586, 10
Sup. Ct. Rep. 257, 16 Am. & Eng. Enc. Law, 386, 387, and cases cited.

A few courts have held that where the judgment is void on its face,
no such showing is required as a condition to equitable relief. While
the courts differ on this question, we find no case wherein the court has
refused to apply the above rule to a state of facts such as are presented
in this record.

Applying such rule to the case at bar necessarily leads to an affirm-
ance of the judgment. It is so ordered.

Goss, J., having presided at the trial in the lower court, took no
part in the above decision.

SparpiNe, Ch. J. I concur in affirming the judgment of the trial
court, but prefer to do so upon the ground argued in respondent’s brief,
that the party aggrieved by a judgment cannot resort to a court of
equity for relief when he has an adequate remedy at law. The defend-
ant had a remedy by motion to vacate the judgment, of which he did
not avail himself. See Kitzman v. Minnesota Thresher Mfg. Co. 10
N. D. 26, 84 N. W. 585 ; Freeman v. Wood, 11 N. D. 1, 88 N. W. 721;
Kerr v. Murphy, 19 S. D. 184, 69 L.R.A. 499, 102 N. W. 687, 8 Ann.
Cas. 1138 ; Freeman, Judgm. § 486.

KENNEDY v. STATE BANK OF BOWBELLS.
(132 N. W. 657.)

Principal and agent — disobedience of orders — wrongful surrender of
draft by bank.

1. In an action to recover as for money had and received by defendant to
plaintifi’s use, the proof disclosed that plaintiff, a resident of Wisconsin,
sent to defendant bank at Bowbells, this state, a draft for $1,700, payable
to the order of one K., accompanied by specific written instructions to deliver
same to such payee only on receipt by it of a warranty deed conveying to plain-
tiff, free and clear of encumbrance, a fee-simple title to certain real property,
together with an abstract showing such title in plaintiff; such abstract and
title to be approved by plaintiff in the event of any doubt arising regarding the
title as disclosed by such abstract. Thereafter defendant forwarded to plain-



70 22 NORTH DAKOTA REPORTS

tiff & warranty deed of such property, together with an abstract of title there-
to, which plaintiff refused to accept or approve, for the reason that such ab-
stract disclosed that title to such property had not passed from the government
to the grantor in such deed; and such disapproval was communicated, by letter,
to defendant. Subsequently, certain correspondence was had between the
parties relative to the transaction, but the original instructions were in no
manner changed or modified. Notwithstanding this, defendant thereafter pro-
cured the payee of such draft to indorse same, and it passed such draft to
its credit in & Minneapolis bank. It was stipulated, in effect, that the grantor,
in such deed, never acquired title under her homestead entry and final re-
ceiver’s receipt, and that she relinquished to the government all claims thereto.
At the close of the testimony, & verdict was directed in plaintifi’s favor.
Held not error.
Assignment of error not argued in brief.
2. An assignment of error, not argued in the brief, will be deemed abandoned.
Motion for directed verdict — time for.
3. An assignment of error cannot be predicated on a ruling denying a mo-
tion for a directed verdict made at the close of the plaintifi’s case, which such
motion is not renewed at the close of all the testimony.

Record on appeal — failure to disclose motion for new trial.
4. Where the record fails to disclose that a motion for a new trial was made
and denied, error cannot be predicated on such alleged ruling.

Opinion filed September 8, 1911.

Appeal from District Court, Ward county; E. B. Goss, J.

Action by W. T. Kennedy against the State Bank of Bowbells. From
a judgment for plaintiff based on a verdict directed by the court, de-
fendant appeals. ~

Affirmed. '

Palda, Aaker, Greene, & Kelso, for appellant.

D. C. Greenleaf and W. F. Doherty, for respondent.

Fisk, J. Action to recover as for money had and received to plain-
tiff’s use. Plaintiff was successful in the court below, and the notice
of appeal recites that it is both from the judgment and from an order
denying defendant’s motion for a new trial, but no such motion or order
is disclosed in the record.

The facts are not seriously disputed. The following is appellant’s
version of such facts, slightly modified by us to conform to what we
deem the true situation: On January 28, 1906, plaintiff sent to the de-
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fendant from Amery, Wisconsin, a draft, on the Northwestern National
Bank of Minneapolis for $1,700, indorsed by the plaintiff, payable to
the order of one D. W. Kelly. Such draft was sent with instructions
that the same was to be held in escrow, subject to the following con-
ditions: The draft to be delivered to Kelly when the latter should de-
posit with the defendant a warranty deed conveying the S. E. 1 of
section 24, in township 163 N., of range 95 W., in Williams county,
North Dakota, and also furnish an abstract of title showing the record
of such deed and perfect title in fee simple in the plaintiff; the draft
to be held subject to the approval of the abstract by the plaintiff. De-
fendant received such letter and draft and held the same until the 28th
day of February, when it passed the draft for deposit to its credit in
the National Bank of Commerce in Minneapolis, and on March 1, 1906,
it sent the warranty deed, Exhibit 6, and the abstract of title, Exhibit
5, to plaintiff at Amery, Wisconsin. The money was not paid to Kelly
on the draft until March 19, 1906. On March 3d the plaintiff wrote
and forwarded to the defendant Exhibit 4, in which he objected to the
title and the abstract on account of its failure to show patent from the
TUhnited States and on account of some personal-property taxes. On
March 7, 1906, defendant wrote plaintiff the letter, Exhibit 7, in which
attention was called to the fact that the personal-property tax had, at
the time of writing the letter, been paid, and made some explanation
as to the patent. In answer, plaintiff wrote the letter, Exhibit 8, where-
in he expressed his willingness to rely upon the defendant to forward
the patent as soon as it should be received from the government. Re-
plying thereto, defendant wrote Exhibit 9, in which it disclaimed any
intention to guarantee the title or the issuance of patent, and notified
plaintiff that, unless he decided to accept the deed and title, the grant-
ors in the deed desired the land reconveyed. This last letter was dated
and forwarded on March 12, 1906. Defendant’s assistant cashier, D.
E. McLellan, testifies, that no subsequent communication was received,
to his knowledge, from plaintiff concerning the transaction, and on the
19th of March, 1906, the proceeds of the draft were credited to Tessie
C. Black on defendant’s books. Plaintiff claims to have forwarded un-
der date of March 17, 1906, a letter of which Exhibit 10 is a carbon
copy, in which plaintiff expressed his willingness to wait a reasonable
time for the patent, but closed his letter with the following language:
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“You will, however, hold the money until the patent is forthcoming.”
The assistant cashier, McLellan, claims that such letter was never re-
ceived to his knowledge, and after waiting from March 12th, the date
of the bank’s last letter to the plaintiff, the defendant bank paid the
money as above mentioned. The matter stood in this situation until
November, 1906, when plaintiff called upon defendant bank, and was
informed that the draft had been cashed and paid in money to Kelly
long prior thereto, and plaintiff demanded back the $1,700 from the de-
fendant, and offered to the defendant the deed. The demand was re-
fused, and thereupon the plaintiff brought this action to recover from
the defendant the $1,700, alleging that the same was received by the
defendant to the use of the plaintiff, and was the property of plaintiff.
The parties, through their respective counsel, entered into a stipula-
tion which was offered and received in evidence, wherein it was in sub-
stance stipulated as a fact that Tessie C. Black, the grantor in the
deed, Exhibit 6, made H. E. No. 28,177 for said land in May, 1904,
and submitted final proof for such entry in October, 1905; that in
March, 1906, the Commissioner of the General Land Office rejected
such proof, giving to such entryman the right to submit new proof ; and
that, although she received due notice of such action, she failed to com-
ply therewith, and in Scptember, 1906, her final proof and final re-
ceiver’s receipt were canceled by such Commissioner, and in October
of said year she relinquished to the government all claims to such tract,
and thereafter one McGee made H. E. entry thereon.

Appellant assigns errors as follows: (1) The court erred in overrul-
ing the defendant’s objection to the introduction of Exhibit 10. (2)
The count erred in overruling the defendant’s motion, made at the close
of plaintiff’s case, to direct a verdict in favor of the defendant upon the
grounds, stated in said motion. (3) The court erred in granting the
plaintiff’s motion and instructing the jury to find a verdict for the
plaintiff at the close of the evidence. (4) The court erred in overruling
the defendant’s motion for a new trial upon the grounds set forth in
said motion.

The first assignment, even if meritorious, is not available to appel-
lant, as the same is not argued in the brief and must be deemed aban-

doned.
The second assignment is of no avail, as it is well settled that error
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cannot be assigned on a ruling denying defendant’s motion for a di-
rected verdict made at the close of the plaintiff’s case, where such motion
is not renewed at the close of all the testimony. Landis Mach. Co. v.
Konantz Saddlery Co. 17 N. D. 310, 116 N. W. 333.

The fourth assignment has not foundation in the record. The rec-
ord is wholly silent as to any motion for a new trial having been made or
denied, and any reference in the printed abstract to such a motion or
ruling having been made is unwarranted, according to the original rec-
ord certified to this court.

The sole question therefore for consideration is the correctness of
the ruling of the court below in directing a verdict for the plaintiff. As
proof stood at the close of the trial, was it error, as a matter of law, to
direct such verdict ¢

Appellant’s contention, in brief, is that defendant was merely a
gratuitous depositary of such draft, and hence bound only to use such
care as a person would exercise in his own ordinary business affairs, and
that the only ground on which the plaintiff could rightfully recover
was by way of damages for any detriment suffered by him by reason of
a lack of due care on the bank’s part, and that plaintiff failed to prove
either a lack of such care by defendant, or that plaintiff had suffered
any detriment. We quote from appellant’s brief: “If we take the en-
tire record in this case and search it diligently, we shall be unable to
find any evidence sufficient to establish the fact that the deed and the ab-
stract, which were actually furnished to the plaintiff, did not meet
with all the requirements of the plaintiff’s letter, Exhibit 1. It is
quite apparent that there was some dissatisfaction on the part of the
plaintiff with regard to the title of the land in question; but there is
not a syllable of evidence to show that the title conveyed by deed did not
result in the transfer of absolutely perfect title to the plaintiff. If an
inference could be indulged that the title which the plaintiff assumed
thereby had failed in some particular, there is still a total lack of evi-
dence of any kind to show that the plaintiff does not now own and hold
good and sufficient legal title to the land in question. If such be the
case, then the plaintiff has sustained no damage through any act of the
defendant. In order to recover, the plaintiff must show by clear and un-
equivocal evidence that he has sustained a loss. No such evidence is
found in this record. The plaintiff himself testifies to the fact that he
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has made no effort to recover any damages or any money from the grant-
or in the deed, or from Mr. Kelly, to whom the money in question was
paid by the defendant. There was offered and received in evidence a
stipulation of certain facts, which is marked Exhibit 3 and found on
pages 40—42 of the abstract; but we submit there is nothing in such
stipulation of facts, either separately or considered in connection with
the other evidence in the case, that shows that the plaintiff has not re-
ceived, and does not now own and hold, a legal title to the land in ques-
tion. He may not have received it through the original conveyance of
Tessie C. Black, the grantor in the deed, Exhibit 6 ; but there is nothing
to show that he did not ultimately receive it and does not now hold it.
The jury could not find a verdict upon mere suspicion or inferences,
and much less would the trial court be justified in directing a verdict
under such conditions.” With due deference to the argument of appel-
lant’s counsel, we are unable to uphold their contention. To our minds,
it is not a case of mere negligence on defendant’s part in turning over
the draft or its proceeds ; but it is a clear case, under the facts, of a wil-
ful violation by the agent of his principal’s instructions. Such in-
structions were in writing, and were clear and unambiguous. Defend-
ant was instructed to hold the draft until such time as it received for
plaintiff a deed conveying a fee-simple title to certain real property,
together with an abstract showing such title in plaintiff, free from en-
cumbrance. It saw fit to assume the performance of the duties of such
agency. These instructions were in no way modified or changed, and
defendant’s wilful violation thereof, whether it was a gratuitous de-
positary or one for hire, constituted a conversion of such draft to its own
use, and it became liable to plaintiff at his election either in conversion,
or as for money had and received to plaintiff’s use. Appellant’s conten-
tion, therefore, that there is no proof of negligence on defendant’s part,
is beside the question. Nor is there any merit in its contention that the
proof wholly fails to show that plaintiff was damaged. Aside from
the positive proof in the case, it will be presumed that the draft was
worth its face value, and that by its conversion plaintiff’s detriment
caused thereby was the value of such draft. But, aside from such pre-
sumption, the proof is clear to the effect that the warranty deed from
Tessie C. Black conveyed no title, as she had none to convey. The
title had not passed from the government, and it is stipulated that
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Tessie Black’s final proof was rejected by the Commissioner of the
‘General Land Office, and her homestead entry on such land canceled.
Also, that she subsequently relinquished all her claims in such land to
the government, and thereafter one McGee was permitted to file a
homestead entry thereon. It seems to us that there is abundant proof
of plaintiff’s damage as a result of defendant’s unauthorized acts, and
that defendant’s contention to the contrary has no support in the record.
This conclusion renders further discussion unnecessary.

The judgment is accordingly affirmed.

Moragan, Ch. J., and Goss, J., took no part in the above decision;
Honorable Frank E. Fisk, Judge of the Eleventh Judicial District,
sitting in place of the latter by request.

ZILKE v. JOHNSON.

(132 N. W. 640.)

Trial — order of proof — harmless error — discretion.

1. In an action against a physician and surgeon to recover damages for al-
leged malpractice, in which the negligent act alleged consists in the defendant
leaving some gauze in plaintifi’s abdomen at an operation performed on Novem-
ber 13, 1906, plaintiff before establishing the alleged act of negligence, and
over defendant’s objection, was permitted to testify to the pain and suffering
endured by her.

Held, that such objection merely goes to the order of proof, and the ruling
complained of was nonprejudicial.

Action for malpractice — evidence.

2. It was not error to permit plaintiff, a married woman, to testify to her
inability, after such operation, to perform her usual household work; it ap-
pearing that such testimony was offered merely to show the extent and char-
acter of plaintiff’s injuries, and not for the purpose of augmenting the dam-
ages on account of loss of services.

Action for malpractice — evidence as to damages.
3. It was proper to permit plaintiff to show that she had unconditionally
obligated herself to pay another physician and surgeon for performing an op-
eration for the purpose of removing such gauze.
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Admission of evidence — harmless error.

4. The erroneous admission of certain immaterial testimony held not preju
dicial.

Order of proof — harmless error.

5. Certain other objections, merely going to the order of proof, held not preju-
dicial.

Action for malpractice — question for jury.

6. Evidence examined, and held sufficient to require its submission to the
jury.

Harmless error in instructions.

7. In charging the jury the trial court made certain inaccurate statements
regarding the allegations in the pleadings, but, being of a trivial nature, it is
held that they were not prejudicial. The issue was clearly stated, and could
not have been misunderstood by the jury.

Appeal — error in instructions — walver.

8. The objection that the instruction as to the burden of proof was too
general is unavailing to appellant. He made no request for a more specific in-
struction, and, furthermore, the one given was more favorable to appellant
than he had a right to ask.

Instructions — definition of terms.
9. The instruction defining the terms “negligence,” and ‘“negligently,” was
given in the exact language of the Code. Held sufficient, especially in view of
the fact that no more specific instruction was asked.

Malpractice — instructions as to negligence.

10. Among other things, the court, in effect, instructed the jury that the
defendant was guilty of negligence if he left the gauze in the wound, as al-
leged. Held correct for the reason that the case was apparently tried by both
parties upon the theory that defendant was liable, if he left the gauze in the
wound, as alleged; the sole issue tried being whether such fact occurred.

Instructions — construing as a whole.

11. Certain other instructions relative to the rule to be followed in assessing
damages, and in determining whether defendant was negligent as charged,
considered, and held not prejudicial, when read in connection with the other
instructions in the case.

Instructions — as to disregarding statements by counsel in argument —
reversible error.

12. The court charged the jury, among other things, as follows: “If, during
the heat of the argument, any of the counsel have made any statement to you
of what they consider to be the testimony and the evidence in this case, it
should be eliminated from your minds, and you should disregard such state-
ments of counsel, and you are the sole judges of the testimony yourselves.



ZILKE v. JOHNSON 77

The counsel on both sides have been permitted to assist in presenting the facts
and circumstances of the case to you, but any statement or opinion advanced
by them should be disregarded entirely, and you are to try this matter herein
from the evidence introduced and from the instructions of the court.”

Held, following State v. Gutterman, 20 N. D. 432, 128 N. W. 307, that the
giving of such instruction constitutes reversible error; the effect of such in-
struction being to advise the jury to disregard entirely all statements made by
counsel in argument.

Opinion filed September 9, 1911,

Appeal from District court, Bottineau county; 4. G. Burr, J.

Action by Amelia Zilke against J. A. Johnson. From a judgment
for plaintiffi and from an order denying a new trial, defendant ap-
peals.

Reversed, and new trial ordered.

Noble, Blood, & Adamson, for appellant.

Bowen & Adams, for respondent.

Fisx, J. Plaintiff recovered judgment in the court below, and de-
fendant appeals therefrom, and also from the orders denying his
motions for judgment notwithstanding the verdict and for a new trial.

The defendant is a physician and surgeon, and on November 13,
1906, was employed to and did perform a serious surgical operation
upon the person of plaintiff. The action is to recover damages for al-
leged malpractice on defendant’s part in connection with such oper-
ation; it being alleged that he negligently failed and refused to pro-
cure necessary professional assistance in performing such operation,
and that he unskilfully, negligently, and carelessly left and permitted
to remain in the wound in plaintiff’s abdomen a large amount of cloth
and gauze, and that the same remained therein until on or about
October 26, 1908, at which time plaintiff was obliged to employ other
physicians and surgeons to remove such cloth and gauze, and, to ac-
complish such end, she was again compelled to submit to and suffer
another painful and serious operation to her great damage, etc. De-
fendant, by his answer, put in issue the alleged acts of unskilfulness
and negligence, and the issue thus framed is the sole issue tried in the
district court. :

Appellant’s counsel have assigned a great number of alleged errors,
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which are argued in the brief, but they are grouped and treated under
various heads. We will consider them in the order presented.

Assignments numbered 1 to 8, inclusive, relative to certain rulings
on the admission of testimony. Counsel complain because the court
permitted plaintiff to show pain suffered by her, before establishing
the acts of negligence charged. There is no merit in these assign-
ments. Such rulings merely go to the order of proof, and it is firmly
settled that the order of proof is committed to the discretion of the trial
court, and it is seldom, if ever, that reversible error can be predicated:
on the exercise of such discretion.

Assignments 9 and 30 to 34 are based on certain rulings in the ad-
mission of testimony relative to plaintiff’s ability to do work of any
kind after the 1906 operation and prior to the time such gauze was.
removed in 1908. We discover no error in such rulings. It is ap-
parent from the record that such testimony was offered merely to.
show the extent and character of plaintiff’s injuries, and not, as ap-
pellant’s counsel assume, for the purpose of augmenting the damages
on account of loss of services. That the testimony was admissible for
the purpose for which it was offered is, we think, clear. See Stutz
v. Chicago & N. W. R. Co. 73 Wis. 147, 9 Am. St. Rep. 769, 40 N. W.
653 ; Bliss v. Beck, 80 Neb. 290, 114 N. W. 162, 16 Ann. Cas. 366;
Consolidated Kansas City Smelting & Ref. Co. v. Tinchert, 5 Kan.
App. 130, 48 Pac. 889; Wade v. Leroy, 20 How. 34, 15 L. ed. 813;
7 Enc. Ev. 384, note 27; 13 Cyc. 188, and cases cited in note 2;
Dahlberg v. Minneapolis Street R. Co. 32 Minn. 404, 50 Am. Rep.
585, 21 N. W. 545.

Assignments 35 to 41, inclusive, involve the admissibility of cer-
tain testimony as to the expense of the 1908 operation. No exception
was saved to the ruling forming the basis of assignment 35. Hence
such assignment must be overruled. The rulings on the questions.
asked by defendant’s counsel on cross-examination, and on which as-
signments 36, 37, and 38 are predicated, were correct. Such ques-
tions were clearly immaterial, and the last one was also improper
cross-examination.

The next three assignments are likewise devoid of merit. It was
perfectly proper for plaintiff to show that she had unconditionally ob-
ligated herself to pay Dr. Halldorson for the 1908 operation. In-
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dianapolis Traction & Terminal Co. v. Kidd, 167 Ind. 402, 7 L.R.A.
(N.S.) 143, 79 N. E. 347, 10 Ann. Cas. 942; Wilson v. Southern P.
Co. 13 Utah, 352, 57 Am. St. Rep. 766, 44 Pac. 1040.

Assignments 11, 44, and 47 are based on rulings in sustaining ob-
jections to certain questions asked plaintiff on cross-examination, and
in overruling objections to certain questions asked defendant on cross-
examination. These assignments relate to testimony as to the reason
the 1906 operation was performed at plaintiff’s home, instead of
elsewhere, and the doctor’s knowledge that the surrounding condi-
tions at that place were not the most favorable. This testimony was
immaterial. It had no tendency to throw any light upon the issue of
defendant’s alleged negligence in leaving the gauze in plaintiff’s ab-
domen, nor upon his alleged negligence in performing such operation
without proper assistance. Even if erroneous, such rulings were non-
prejudicial. Assignment 12 is not argued, and will therefore be
deemed abandoned.

We perceive no merit in assignments 13, 14, 15, 26, and 27. If the
testimony as to the conversation between plaintiff and defendant re-
garding the necessity of employing other medical assistance at the
operation, and also the testimony of the witness, Dr. Halldorson, as to
the custom in having such assistance at an operation of this char-
acter, was immaterial, as urged by appellant’s counsel, we are unable
to discover how it could have been prejudicial. While the complaint
charges, as one of the acts of negligence, that defendant performed
such operation without proper assistance, there is nothing to show
that such alleged negligence in any manner directly contributed to the
injury complained of. It might be proper, however, to show such fact
as a circustance of some evidentiary weight bearing upon the particular
negligent act relied on. However this may be, we are agreed that the
rulings do not in any event constitute prejudicial error.

Assignments 16, 17, and 18 require but brief notice. They re-
late to rulings in permitting plaintiff to testify to the fact that the
nurse, M. P. Barnes, left, and why she left after four or five days.
Such testimony was wholly immaterial, but its admission could not
possibly have influenced the jury, and such rulings, were harmless to
appellant. The same is true of assignments 19 and 20.

Assignments numbered 21, 22, 23, 24, 25, and 28 merely go to the
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order of proof; and hence, for reasons heretofore stated, the rulings
on which such assignments are based do not constitute reversible
error, and these assignments cannot avail appellant.

The remaining assignments call in question the correctness of the
trial court’s actions in overruling defendant’s motion for a directed
verdict, denying his motion for judgment non obstante veredicto, and
in denying his motion for a new trial. These assignments-require
more extended consideration, as they involve the sufficiency of the evi-
-dence to sustain the recovery, and also numerous exceptions to the
instructions. The question of the alleged insufficiency of the evidence
will be first disposed of. As before stated, the precise act of negligence
claimed is the leaving of the gauze in the wound at the 1906 oper-
ation. Is there any substantial testimony in the record to support a
finding by the jury of such alleged neglect on defendant’s part?
Appellant contends that there is no direct testimony of such fact, and
that if gauze was found in plaintiff’s abdomen, as testified to by Drs.
Halldorson and Durnin, that it must have been placed there at a prior
operation, which was made, as the testimony disclosed, in 1905. De-
fendant positively swears that at the 1906 operation he did not make an
incision entirely through the abdominal wall, but merely penetrated
what is known in surgery as ‘“the eponerosis of the recti muscles,”
and that the operation was outside of the peritoneal cavity. In this
he appears to be corroborated, at least to some extent, by the nurse,
M. P. Barnes. Defendant also swears that at neither the 1906 nor
1905 operations did he use any packing, but he did use a dressing
and sponging. Respondent concedes that there is no direct testimony
showing that appellant left gauze in her abdomen at the 1906 oper-
ation, but contends that the circumstantial evidence is well-nigh con-
clusive that such is a fact, and at least it was amply sufficient to re-
quire a submission of such question to the jury. She calls attention
to the fact that in the nature of the case direct proof could not be fur-
nished. She was under the influence of an anesthetic at the time of
such operation, and the only other persons present were defendant,
his wife, and the nurse. It is an undisputed fact in the case that on
October 26, 1908, Drs. Halldorson, Durnin, and Jensen removed from
plaintiff’s abdomen the gauze (Exhibit 2), and the crucial questien is,
‘When was such gauze placed thereint
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The undisputed evidence shows that three operations were per-
formed on plaintiff’s abdomen by this defendant,—the first in 1905,
the second on November 13, 1906, and the third on September 18, 1908.
These were the only operations performed on plaintiff between the
operation in 1905 and the date Drs. Halldorson, Durnin, and Jensen
removed the gauze on October 26, 1908. The nurse positively testi-
fied that there were no sponges left in the abdomen of the plaintiff at
the 1905 operation. She says: “I prepared the sponges; they were
counted out, and after the operation they were counted again.” She
was also present as nurse at the 1906 operation, and testified that
she counted the sponges before the operation, but did not count them
afterwards. The September, 1908, operation, according to the testi-
mony of the defendant, was a slight external operation for the purpose
of opening an abscess. He says he packed some gauze into the open-
ing of the abscess at that time, but states that he did not put such gauze
in deep. In this connection he testified: “The opening that I made
was about 2 inches, and I could see into the abscess; I cleaned it out
thoroughly . . . and packed it full of gauze. What I put in
was packing. The incision was left open, and a part of the gauze al-
lowed to remain in the opening through the skin, and with a probe
I kept pushing it in, so as to cover the whole abscess inside.” It is de-
fendant’s theory that this is the gauze which was removed, in October,.
1908, by Drs. Halldorson and Durnin. At another place he testi-
fied: “I did not put this gauze as deep or below the muscles;
it was exterior of the muscles, and nature would have a tendency to
expel the gauze that I put in. A part of it was sticking out,—enough
to take hold of it handily.”

The plaintiff, however, positively testified that shortly after defend-
ant placed this gauze in such abscess it pained and hurt her, and she
removed it herself. Consequently, if her testimony is entitled to cred-
ence, this is not the gauze which was subsequently removed by Drs.
Halldorson and Durnin. Her testimony is corroborated by that of
Drs. Halldorson and Durnin, who swore that the gauze which they
removed was in the inside of the abdominal wall. Among other things,
Dr. Halldorson testified: “The gauze was inside of the peritoneum,
but walled from the rest of the cavity by a wall nature had built.

. + . There was a membrane that separated this gauze from the
22 N. D.—6.
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abdominal cavity,—an artificial substance that nature had drawn
around it. I am sure that the gauze was within the peritoneum. From
the examination that I made, I would say that the gauze had been left
in the abdominal cavity.” He is corroborated by the testimony of Dr.
Durnin, and their testimony tends strongly to negative the defendant’s
theory that the gauze which they removed was that left by him in Sep
tember, 1908. Dr. Windell, a witness for the defense, gave it as his
opinion that the gauze must have been imbedded at the place where it
was found, and this same witness also stated that it is possible for
gauze left between the peritoneum and the muscles to remain not only
three, but fifteen years, but it could not remain if in a bad condition.

After a careful consideration of all the evidence in the record, we
have no hesitancy in concluding that there was sufficient testimony to
require a submission to the jury of the issue as to whether the gauze
which was removed by Drs. Halldorson and Durnin, in October, 1908,
was placed and left in plaintiff’s sbdomen by the defendant at the op-
eration on November 13, 1906, as alleged in the complaint.

This brings us to a consideration of the exceptions to the instrue-
tions. Exceptions 1 to 10 are aimecd at those portions wherein the
court merely, in a general way, outlined to the jury the issue as framed
by the pleadings. It is contended that the learned trial judge did not
accurately narrate to the jury the allegations in the pleadings. For
instance, among other things, it is said that the jury was teld that the
plaintiff alleges that defendant entered upon a cure; whereas the alle-
gation is that he entered upon said employment, and this is claimed
to be prejudicial. Also, in stating defendant’s claims, as alleged in
the answer, the court stated: “And he further alleges that any injury
or damage was not due to any act or omission on the part of defendant,
but alleges that it was due to contributory negligence on the part of the
plaintiff;” while the allegation in the answer is: “And he further
alleges that any injury or damage was not due to any aet or neglect or
omission on the part of the defendant, but alleges that any injury, if
such injury occurred, was due to contributory negligence on the part
of the plaintiff.” These exceptions are hypercritical and wholly de-
void of merit. Such slight deviations from the allegations in the plead-
ings could not possibly have misled or prejudiced the jury in the least.
The issue was clear, and could not have been misunderstood. It was
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nowhere contended that defendant agreed to effect a cure of the plain-
tiff, and he was bound only to use reasonable skill and care in treating
the plaintiff. That the gauze (Exhibit 2) was removed from the plain-
" tiff’s abdomen in October, 1908, is uncontroverted, and the sole ques-
tion was whether the same was carelessly left in the wound by defend-
ant at the 1906 operation.

Exception No. 11 is levied at that portion of the instructions rel-
ative to the burden of proof. It is contended that this instruction is
too general, and did not restrict the jury to the precise act of negli-
gence complained of. We see no merit in such contention. If appel-
lant desired a more specific instruction, he should have asked for the
same.

Exception 12 challenges that portion of the instructions wherein
the jury were told that the fact that defendant was, at the time men-
tioned in the complaint, a physician and surgeon, and that he performed
an operation on the plaintiff in the year 1906, and also that there was a
certain piece of gauze taken from the body of the plaintiff in October,
1908, were either admitted or proven beyond dispute. Such instruc-
tion was clearly correct and in strict accordance with the allegations
and proof in the case, as we have heretofore stated.

By exception 13 appellant complains of the following definition of
negligence, as given by the trial court to the jury: “The terms ‘neg-
ligence,” ‘negligent,” and ‘negligently,” when so employed, import a
want of such attention to the natural or probable consequence of the
act or omission as a prudent man ordinarily bestows in acting in his
own concerns.” Appellant’s criticism of this instruction is that such
definition fails to convey the idea of ordinary conduct of the ordinary
prudent person under the same or similar circumstances; citing in
support of his contention Boelter v. Ross Lumber Co. 103 Wis. 324,
79 N. W. 243. While such an instruction would have been eminently
proper, the same was not requested, and in the absence of such a re-
quest appellant will not be heard to complain, especially in view of
the fact that the instruction given is in the identical language of our
Code (Rev. Codes 1905, § 9522). See Landis v. Fyles, 18 N. D.
587,120 N. W. 566 ; Carr v. Minneapolis, St. P. & S. Ste. M. R. Co. 16
N. D. 217, 112 N. W. 972.

What we have just said regarding exception 13 applies with equal
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force to exception 14. The instruction complained of was in the lan-
guage of the statute, as follows: “Every person who suffers detriment
from the unlawful act or omission of another may recover from the
person in fault a compensation therefor in money, which is called dam-
ages.” Rev. Codes 1905, § 6556.

Among other things, the court charged as follows: “If the pre-
ponderance of the evidence shows it [meaning the gauze] to have been
left in the body during the 1906 operation, and that plaintiff suffered
damages therefrom, then you should find the defendant guilty of neg-
ligence, for which damages are recoverable.” Exception No. 16 chal-
lenges the accuracy of this instruction. It is said that the court, by
giving such instruction, invaded the province of the jury by in effect
instructing them that, as a matter of law, defendant was guilty of neg-
ligence, if they found that he left the gauze in the wound, as alleged.
No authorities are cited by appellant’s counsel in support of their
contention. The rule is well settled that, where the facts are undis-
puted, and but one inference can be drawn from them, it is the duty of
the court to decide, as a matter of law, whether there was negligence;
but where, under the facts, different minds might come to different con-
clusions upon the question of the care used, the question is one for the
jury. 29 Cye. 629 ; Heckman v. Evenson, 7 N. D. 173, 73 N. W. 427.
We think there was no prejudicial error in giving such instruction.
The case was tried by both parties upon the theory, apparently, that de-
fendant was liable, if he left the gauze in the wound at the 1906 oper-
ation. Defendant’s sole defense was that he did not do so. He nowhere
sought to justify his conduct on the assumption that the gauze was left
in the wound by him on such occasion.

Among other things, the court charged as follows: “And in de
termining the amount of damage, you may consider the fact that the
defendant refused to have a competent physician or other person to
assist him, if that has been proven.” This instruction, standing alone,
may appear to be erroneous and prejudicial; but, when considered in
the light of the entire instructions, we are not willing to say that the
giving of the same requires a reversal, although its omission would
have been preferable. The learned trial court, in other portions of the
instructions, very carefully and accurately stated the rule for measuring
the damages, in the event the jury found for the plaintiff.
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We have carefully considered appellant’s contentions relative to the
instructions covered by exceptions 18 to 25, inclusive, and find no
prejudicial error in such instructions, when considered in the light
of all the instructions given, and it would serve no useful purpose
to enter into a detailed discussion of appellant’s various contentions
under these exceptions ; nor do we feel justified in taking the time nec-
essary to do so.

Exception 26 challenges the correctness of the following portions
of the instructions: “If, during the heat of the argument, any of the
counsel have made any statements to you of what they consider to be
the testimony and the evidence in this case, it should be eliminated
from your minds, and you should disregard such statements of counsel,
and you are the sole judges of the testimony yourselves. The counsel
on both sides have been permitted to assist in presenting the facts and
circumstances of the case to you, but any statement or opinion ad-
vanced by them should be disregarded entirely, and you are to try this
matter herein from the evidence introduced and from the instructions
of the court.” We are constrained to hold that the giving of the fore-
going instruction constitutes reversible error. The jury was, in effect,
told to disregard entirely any statements made by counsel in argument.
Such an instruction is everywhere condemned, so far as we have been
able to discover; and this court, in the recent case of State v. Gutter-
man. 20 N. D. 432, 128 N. W. 307, held it reversible error to give an
instruction which in all essential particulars was the same as that above
quoted. The reasoning there advanced applies with equal force in the
case at bar. The learned trial judge, no doubt, intended to caution the
jury to disregard such statements, in so far only as they were unsup-
ported by the testimony in the case; but the language employed might,
and probably did, convey a different meaning to the jury, and we are
unable to say that such instruction did not operate to the prejudice of
the defendant. We regret the necessity of remanding the cause for a
new trial, but our duty is plain under the authorities. That the rule
announced by this court, in State v. Gutterman, supra, applies equally
to instructions in eivil actions is elear. 5 Enc. L. & P. 290, and cases
cited; 11 Enc. Pl. & Pr. 367, and cases cited; Chicago Union Trac-
tion Co. v. O’Brien, 219 Ill. 303, 76 X. E. 341.

We have examined the instructions upon which are based exceptions
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28 and 29, and while such instructions are subject to criticism, and
ought not to have been given in the form in which they were given, we
are unable to say that they constitute reversible error. On the next
trial the criticisms directed against these instructions will, no doubt,
be obviated by giving such instructions in proper form. The remaining
assignments are already covered.

For the error above pointed out a new trial is ordered.

Morean, Ch. J., not participating.

STATE EX REL. STANDARD OIL CO. v. BLAISDELL, Secretary
of State.

(132 N. W. 769.)

Constitutional law = separation of powers.
1. The people, through the Constitution of this state, have created three

departments of government, each supreme in its own sphere.

Constitutional law — judicial power.
2. Section 85, N. D. Const. vested the judicial power of the state in a supreme
court, district courts, county courts, justices of the pecace, and in such other
courts as may be created by law for cities, incorpurated towns, and villages.

Constitutional law — vesting judicial power in secretary of state.
3. The secretary of state is not a judicial officer, under the Constitution, and
judicial power cannot be vested in him.

Constitutional law — separation of powers — definition of judicial power.
4. While it is extremely difficult to formulate any definition of judicial pow-
er which will be applicable to all cases, it may be said in general that it is
authority vested in some court, officer, or person to hear and determine when
the rights of persons or property, or the propriety of doing an act, are the
subject-matter of adjudication.

Constitutional law — separation of powers — judicial power.
5. Official action, the result of judgment or discretion, in such cases is a
judicial act.
Constitutional law — conferring judicial power on secretary of state.
6. Section 2 of chapter 258 of the Laws of 1907 provides that, when complaint
shall be made to the secretary of state that a corporation chartered in this state,
or authorized to do business therein, has been guilty of unfair discrimination,
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he shall issue a notice fixing a date for hearing on such charge; and that, it
in the opinion of the secretary of state such corporation has been intentionally
or wilfully guilty of unfair discrimination for the purpose of destroying or pre-
venting competition, or for such purpose shall wilfully refuse to sell the com-
modities in which it deals, he shall so tind, and make a record of such finding
upon the records of his office, and shall at once forfeit the charter of the
corporation, if domestic, or revoke and forfeit its permit to do business in the
state, if a foreign corporation. Held, that these provisions require the secre-
tary of the state to hear evidence for and against, determine the relative
weight thereof, the intent of the corporation charged, to find the facts, and to
apply the law thereto, and, if he finds such acts are not innocently done, to im-
pose a penalty, and that such provisions require, on the part of the secretary
of state, the exercise of judgment or discretion upon the evidence admitted,
as to intent and purpose, and it amounts to a notice and trial, and a judgment
of acquittal or conviction, as, in the opinion of the secretary of state, the facts
and law require. Held further, that the duties above referred to are clearly
judicial in their nature; and that so much of said chapter as relates to the
duties of the secretary of state in determining whether to cancel charters of
domestic corporations or revoke permits of foreign corporations is obnoxious
to § 85 of the Constitution of this state, and therefore void.

COonstitutional law — due process — forfeiture of charter of corporation.
7. The provisions of chapter 258, Laws 1907, supra, above referred to, are
void for the further reason that the proceedings contemplated do not constitute
due process of law.

Opinion filed September 20, 1911.

Appeal from District court, Burleigh county; Winchester, J.

Application by the Standard Oil Company for a writ of certiorari to
Alfred Blaisdell, as Secretary of State. From a judgment for defend-
ant, relator appeals.

Reversed.

Alfred D. Eddy, Robert W. Stewart, and Ball, Watson, Young, &
Lavrence, for appellant. '

Andrew Miller, Attorney General, and C. L. Young, Assistant At-
torney General, for respondent.

Searping, J. This appeal involves proceedings taken under chap-
ter 258 of the Laws of 1907. The act in question reads as follows:

“Sec. 1. Any person, firm, or corporation, foreign or domestic, do-
ing business in the state of North Dakota and engaged in the production,



88 22 NORTH DAKOTA REPORTS

manufacture, or distribution of any commodity in general use, that
shall intentionally, for the purpose of destroying or preventing compe-
tition, discriminate between different sections, communities, or cities
of this state, by selling any such commodity at a lower rate or price in
one section, community, or city, or any portion thereof, than is charged
for such commodity in any other section, community, or city, after
equalizing the distance from the point of manufacture, production, or
distribution and freight rates therefrom, or who shall wilfully, for the
purpose of such discrimination and unfair competition, refuse to sell
any commodity in general use, and in the manufacture, production, or
distribution of which such person<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>