10 nudpoBas KoWns KHUTU, XPAHSMIEHCS [1Jisi HOTOMKOB Ha OMOJIMOTEYHBIX HMOJIKAX, UPEXKIE UeM ee OTCKAHUPOBAJIM COTPYIHUKU
komuanuu Google B paMKax UPOEKTa, IeJib KOTOPOro - C/ejiaTh KHUTH CO BCEIO MUPA JOCTYyHHBbIMU depe3 VHTepHeT.

IIpormino gocTaTouHO MHOTO BPEMEHU JJIsl TOrO, YTOOBI CPOK JeHCTBUS ABTOPCKUX MUPAB HA Ty KHUT'Y UCTEK, ¥ OHA MEPeIia B CBOOOIHBIN
npocryu. Kuura mepexonut B CBOOOIHBIN JOCTYH, €CJIU HA Hee He ObLIM MOJAHBI ABTOPCKUE WPABA WM CPOK JIEHCTBUSI ABTOPCKUX MPAB
ucrek. [lepexos kuuru B CBOOOIHBIHM TOCTYH B PA3HBIX CTPAHAX OCYIIECTBIIsIeTCS no-pa3Homy. Kuuru, uepereiime B CBOOOIHBIN JOCTYH,
9TO HAI KJIIOY K MPOIIJIOMY, K 00raTCTBAM MCTOPUHU W KYJBTYDPBI, & TAKXKE K 3HAHWSAM, KOTOPBIE 9aCTO TPYAHO HANWTH.

B sTom aiisie coxpansaTcs Bce HOMETKH, UDUMEYAHUs U JIPYTHe 3aUUCH, CYIIECTBYIOIINE B OPUTHHAJIBHOM U3IAHUH, KAK HANOMUHAHUE
O TOM JOJITOM WYyTH, KOTOPBII KHWUTA MPOIILIA OT U3JATess 10 OMbInoTeKn u B KOHEYHOM mTore 10 Bac.

IIpaBuia muciojab3oBanus

Komuanusa Google ropaurcs tem, 9To coTpyaardaer ¢ OubanorekamMu, 9ToObl MEPEBECTH KHUTH, HEPeIlene B CBOOOIHBIN JOCTYH, B
undpoBoit popMaT u caeIaTh UX MUPOKOAOCTYuHbIMU. KHUTH, neperre/inme B CBOOOIHBIN JOCTYH, MPUHAIIEKAT OOIIECTBY, & MBI JIUIITH
XPaAHUTEM ITOrO JOCTOsSIHKS. 1eM He MeHee, 9TW KHWUI'U JIOCTATOYHO JIOPOrO CTOST, HOITOMY, 4TOOBI M B JajIbHEHIIEM HPesoCTaB/IATh
9TOT PECYPC, MBI UPEIUPUHSJIA HEKOTOPBIE IeHCTBHs, HPEIOTBPAIIAIOIIMEe KOMMEDPYECKOEe UCHOIb30BAHNE KHHT, B TOM YHUCJIE YCTAHOBUB
TEeXHUYECKHE OIPAHUYEHHSI HA, aBTOMATUIECKIE 3aUPOCHI.

Mpebr Takyke upocum Bac o crmeayiomem.

e He ucuosb3yiite Qailibl B KOMMEPYECKUX IEJISAX.
Mpur paspaboranu uporpammy [ouck kuur Google miist Bcex nomb3oBaresiei, Ho3TOMy UCHOMb3y#Te 3Tu (Dailjibl TOIBKO B JIMIHBIX,
HEKOMMEPYECKUX IeIdX.

e He ormpapnsitiTe aBroMaTndIecKue 3aupoChl.
He orupasnsiite B cucremy Google aBromarudeckue 3aupochl Jioboro suga. Eciau Ber 3annMaerech n3ydeHneM CUCTEM MAITHHHOTO
MEPEeBOJia, OUTUYECKOI0 PACHO3HABAHUs CHMBOJIOB WJIM JAPYTrUX O0JacTeil, rje J0CTYyW K OOJIBIIIOMY KOJUYECTBY TEKCTa, MOYKET
OKa3aThCsl MOJIE3HBIM, CBSI?KUTECH C HaMU. JIjIst 9TUX 1eJiell Mbl PEKOMEH,IyeM MCHOJIb30BaTh MaTEPUAJIBI, HEPELIEIIIe B CBOOOIHBII
JIOCTYH.

e He ynansitre arpubyrsr Google.
B kaxxgom daitne ecrs "Bomsimoit 3Hak" Google. OH HO3BOJIET MOMB30BATENSIM Y3HATH 00 9TOM MPOEKTE W MOMOTAET UM HANTH
JIOUOJIHUTEIbHbIE MaTeprasibl upu uomoinu uporpaMmmbl I[lonck kaur Google. He yunassiite ero.

e JlenaiiTe 3TO 3aKOHHO.
Hezasucumo ot Toro, 4ro Bul ncnonsayiite, He 3a0yAbTe NPOBEPUTH 3aKOHHOCTH CBOUX AEWCTBUIA, 3a KOTOpbIe Bbl HeceTe HOMHYIO
orBeTcTBeHHOCTh. He mymaiite, 4To eciu KHura mepentia B cBoOomubii mocrym B CIIIA, To ee Ha 3TOM OCHOBAaHMHM MOTYT
HCHOJIb30BATh YUTATENIM U3 JPYIUX CTPaH. YCJIOBUs IS UEPEX0Ja KHUTU B CBOOOIHBIN JOCTYM B PA3HBIX CTPAHAX PA3JIUYHBI,
MOITOMY HET €IUHBIX WPABUJ, WO3BOJISIONIAX OUPENIETUTh, MOXKHO JIM B OMPEIEJIEHHOM CIydae HCHOIb30BATH OUPEJIETCHHYIO
kuury. He mymaiite, uro eciim kuura wosiBuiach B [loucke kuur Google, To ee MOXKHO HCHOIB30BATH KaK YIOAHO W TI€ YTOIHO.
Haka3zamue 3a nHapymeHne aBTOPCKUX UPAB MOXKET ObITh O9€Hb CEPHE3HBIM.

O nporpamme Ilouck kmur Google

Muccus Google cocroutr B TOM, 9TOOBI OPraHW30BATH MHUPOBYIO HHMOPMAIUIO W CIEJIATh € BCeCTOPOHHE JOCTYUHON U MOJIE3HO.
IIporpamma Tlouck kuur Google noMoraeT MOIB30BATENSIM HANTH KHUTH CO BCEMO MUPA, 8 aBTOPAM W W3JATEsIM - HOBBIX dUTaTesel.
IToTHOTEKCTOBDBII HOUCK MO 3TOi KHUTE MOKHO BLIMOJIHUTL Ha CTpaHuIe fttp://books.google.com/ |



http://google.com/books?id=VQATAAAAYAAJ&hl=ru
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S4AKOHH OAHOr'O HMIICpATOpa HMBJIH 3HAGCHIC B IJIA APYron TMOJIOBHE
Ho Bckoph aro nbaenie abinaercs mocToAHHHMB; Ka)Kmas NOJOBMHA [
JIaeTCA CAMOCTOATENbHHMDL TOCYXapcTBOMB H, nocabt nazenis 3anazrm
HMuuepin, Pumckums rocyzapcrsoms ocraercs Toapko Bocrouuas. Oar
BPEMEHHO Ch IIafieHieMs CeHaTa, IPOHCXONMTH NaleHie pecnyGIHKAHCKH
MATHCTPaTyph: OHB He YHHYTO)KAIOTCA COBEPINEHHO, HO KOMIETEHNIS H
cpykuBaercs eme Goabe, ubme BB npeamaymems nepioak. Komcy
npeachrareabcTByiOTh BB TOpOACKHXDB coBbTaxs, nperopn 3apbayio
xbnamu o6b omeks um T. m., HO HE Th, Hu Apyrie He mMbOTE HHKaKO
3HaYeHid BB TOCYAapCTBEHHOMDb ympaeieHin. Ha nepemfi naaws BhCI
NaOTh HMIEPATOpCKie YHHOBHHKH, CHCTEMA KOTOPHXB ICIBEPTAETCA |
srons nepioal Goaxbe Tounoh pernamenrauiu. YcramaBausaercs pasabier
Ha JZOMKHOCTH ROGHHHS, TPAXKAAHCKIA M NPUABOPHHA — dignitates mi
tares, civiles palatinae, obpasyercs onpenbienuas iepapxmueckas ab
HALA, NpPH 4YeMB KAXKIAOMY paHry coOTBETCTBYeT® THTyJ B M, HAKOHED
HasHawaercs ompeabieHHOe j)KaloBaHBE, COOTBETCTBEHHO paHTy H THUTYJ
B+ uacrHocru: npu mmneparopt cocrouts rocysapcrBeHHHE coBbTH Con.
storium principis, Bo raapb Kotoparo Haxoamrcs quaestor sacri pala
1 KoTopuii umbers Teneps onpeablIeHHYIO CAMOCTOATENBHYIO KOMIETEHLI
[To npesnoxeniio umueparopa oHb OGCYIKAaeTH BCAKiE BOMPOCH 3aKOH
JaTeJbCTBA M yOpaBJeHis; Ho, kpomb Toro, emy noairexars Bch cyaeGu:
xbna, BocxomAwliA BB HMHCTAHUIOHHOM® NOPAIZKS KB HMIOEPATODY; 1
aromns nocnbzuems cayuab consistorium principis Hocurds HasBaHie awq
torium principis.

Bokpyrs aBopa rpyunmpyercs mwhaas Macca ZBOPUOBHXB AOJKH
CTefl, HOCAMMXB TAaK)KE XApPAKTEPh OPraHOBD LEHTPANbHATO YIpPaBJEHI
Hau6onbe BakHHMH W3b HHX'D ABAAIOICA: praepositus sacri cubiculr-
sapbayomifi napckuMbs XBOpPLUOMB, magister officiorum — HadaIbHUK
BCErO HMMIEPaTOPCKAr0 YHHOBHHYECTBA M JHYHOA KAHNEJAPIH HMIEPATO]
(officia); quaestor sacri Palatii, rocynapcrBesHHA KaHUIEPD; (PUHAHCOBC
yupasaenie u sapbanBauie rocyxapcTBEHHOM Ka3HOR HAXOQHMTCA Bb PYyKax
comes largitionum, comes rei privatae 3apbayers cpeacrBamMu, HasHaye]
HHMA Ha cozepxanie asopa. Kauueaspis wumneparopa (officia) pacn
zaercs Ha Hbckospko orxbienift (scrtnia), KOTOpHA HAXOAHJIHCH MOJ
Habuogeniens orabisunxbs curatores. 3arbus umers nmbaas cucres
YHHOBHMKOBD Alsl ylpaBJeHis croauuamu u mbcrsaro. Bo ruask raxac
CTOTUOM CTOHTB praefectus urbi, Bb pyKax’h KOTOParo COCPEAOTOTHBAETC
5

IToxpoBckif. Her. Pumck. mpasa.
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Bo rnaBb Ka)kaoft miouesw CTOUTDH Vicarius, NOTYMHEHHH
fectus praetorio, Bo ruasb xajkzo# NPOBHHIIM — reclor provin
praeses provinciae, noxuuHeHHNA vicarius m praefectus praetori
BUHIIiA €CThb OCHOBHas KJbrouka aamummcrparusHaro xbuemis, m
ABJSAETCS NOITOMY nepBofi CyAe6HOA MHCTaHmied.

Boaxh Kajkaaro HauaJbHMKA TPYNNHPYETCA IITATH €rO YHHO
u xauueasipia (apparitores m officiales).

Haxe npoBMHLIaTBHHMD yIpaBieHieMb CYIIECTBYETH ABOSAE
TPOJIBb: OCOGHXB HMEPaTOpPCKHXB (DUCKaIOBD (curiosi) u mposuHM
cobpanift concilia provinciarum maum (xow4), KoTOpus BB STOMB
BHAYMTENBHO KphnHYT®.

Ilposunuin xbasrca na Goxbe Meakis exwnuus —civitales |

Canoynparsenie o6muns—civitates B’ cBouxs BHyTpPEHHBX
NPOAOJIKACTD COXPAHATBCA, XOTA HAXOAWTCA MO CHIBHHME B
IpaBHTENBCTBEHHAr0 KOHTpoas. OpraHaMu CaMOympaBJeHIA B
Teneph MYHHUMNAJABHHA CeHard - decuria W BHGOpHHE MYHHUR
marucrpard. Cenars sABasercs b npurnunt mbcraono aamunmcTp
BJACTBIO: HA4 HEMb JIEKHTH NPOM3BOACTBO OOGIIECTBEHHHXB PaGor
pyTcKaro Ha6opa, B3WMaHie Haqoroes. Bb aTHXDB (DHHAHCOBHXB
sch unenn cenara orshualoTh CBOMMB MMymIECTBOMDB 3a BCAKie
u HexoGopH u npu ToMs Bch xpyrs sa apyra. Berbmcrsie aTo
JKHOCTb JEKypiOHa GHJIa OTACOTHTEJNBHOIO, H MBCTHASA APHCTOKPA
HAMach OTH HeA. UTo6H NpuBIeYb ee, PUMCKOE MPAaBHUTENbCTBO
ZEKYPiOHAMD PA3IMYHHA COCIOBHHSA H TNOYETHHS IPEAMYIIECTB
OpraHaMu CaMOYNpaBJeHiA M BEH 3ToMB nepioad cymecrByers
crBeHHHA KOHTpoas BB auub curater rei publicae. Cw Baxenri:
sambuseTcs, OZHAKO, HOBHMB 4YMHOBHHKOMB, defensor civitatis.
aroro nocrbauaro umneparopu xorbau mars 6banbimemy naces
mMUTHAKA HXBh WHTEPECOB's NpoTHBD Gonbe Gorathxs u Gouabe c
(potentiores), #o ma npaxkrukb aTa mrearucruueckas pyHkuis H
creunace, u def. civitatis mosyunas lopucAMKLIO O MEAKHMD X



II.
ACTOPII HMCTOYHHUKROBD.

I. IEPIONS LIAPEX U PECIIYBJIUKU.
§ 18. O6pasoBaHie npaBa 10 3aKOHOBBH XII TabauL”

Bt rtexnnmueckomd cMmcrb, moas MMeHeM MCTOYHHKOBD NpaBa |
symbiors Th dopMH, BB KOTOpHXD NpaBo BHpaxKaercs. 1akuxb op
aBh: ob6uuaft w 3akons. OOH9aft ecThb MHCTHHKTHBHOE NPOsBIEHIe HAPC
HArO NPaBOCO3HAHiA, 3aKOHB— CO3HATEABHOE H ACHO (DOPMYJHPOBAHH
nosexbrie 3aKOHOAATEABHOR BJIACTH.

lpeenbimee npaBo BcsAkaro Hapoxa crourd BB Thecubfimed cBs
<B pexnrieft; npaBo yesoBbueckoe He orabuaserca orsk mpasa 6ojKeckal
Mucas apeBHuxB, He GyAy4H eile Bh COCTOAHIM MOHATh MPUYMHH M 3
pakrepd deaoBbueckaro obuwexuTis, cBoAuaa Bce Kb moBeabHiAMB 603
cTBa: 6OTH CO3ZaTM OGUIECTBO U GOTH YCTPOSAIOTH €ro, Mo3ToMy Th OCHOE
Ha KOTOPHXB OGIIECTBO 3HJKAETCA, CYTh 3aKOHH Go)xkecrsa. He noanesxu
comubnio, uro Takb GH10 nepBoHavansHO BB Pumb: M Tamm mpa:
Bb CMHCTE HOpMB OGILIEKHTIA, NEPBOHAYANBHO HE OTABAANOCE OTE mj
Buab peaurid. Ho pumisHe paHeIle MHOTHXB APYTHXB HAPOZOBH CU3HA
Pa3nuyHHA XapakTeph M pasnnyHHA whium o6buxs cdeps u panbmre 06
co6uTH HXDB OAHY OTBH APYrofl. YKe BB CAMHSA OTAAJECHHHI HCTOPHYECH
BpeMeHa MH BCTphuaeMs y pHMIAHB NPOTHBONOJOMKEHie 60XKECKaro Ipa
Jfas, npasy uenosbueckomy, tus. Fas ects coBOKymHOCTH npaBuudb, Kaca
muxcA peadrid u 6oromoyutaHis, ius ecth cucreMa HOpMB, oupeab.s
muxb desosbueckis ornHomenis: ,fas ad religionem, iura pertinent adl
mines“, ,fas lex divina, ius lex humana est“. buao 6u, oxHako, Becsk
©OmIM6OYHO AYMaTh, YTO 3TH OGJACTH COBEPIIEHHO OTABJEHH H HE BJ
©1b oaua Ha xpyryi. O ToMB OrpoMHOMD 3HAYeHid, KoTopoe HmE
CaKpaJbHOE NpPaBO LI ApeBHEH PUMCKOH JXH3HH, GRJIO CKa3aHO BHIIE (§
HO ka0 BB TOMB, uto Bb Pumb oHO Onso MeHpme uybMp y aApyru
HAPOAOBD, y KOTOPHXH (KaKb, HANp.: y E€CUNOTAHB), PEJHUTis JOMHHK]



CcKoe mpaBo, 1uS.

Yro Kacaercs COCTOAHIA HCTOYHHKOBD ITOrO NpaBa BB
mWyio 300Xy, TO MH H¥bBeM® O HeMB, CPaBHHTEIBHO, OYeHb
cebabris. ‘

Pumnsne, 6es®s comubHis, HauWHaOTB CBOW0 HCTOpilO He
KOTOPHXB (M [AOBOJBHO 3HAYHTENbHHXDB) KYJALTYPHHXB H I
OCHOBB, BHHECEHHHX'h HMHM €llle W3bh apificKoR NMpapoAMHH H B
HeHHHXb BB TOXH CTpaHCTBOBaHifi. BumsKafimums Gasucoms,
POMB PHMIAHE CTPOSTH CBOE PAMCKOE NPABO, MOCIYIKHIO, KOHEH!
o6meJaTAHCKOE, TaKh Kakbh PuMb GHJB TONBKO OXAHOR H3B Ja
o6muus. Ho, BHpocmu u3t npasa o6uieaTHHCKAro, puMCKOE IIp:
no-Many, Bb farsubfimemt passurin, o6oco6asercss. Ileppomar
HCTOYHHKOM> NpaBa, NepBOHa4YanbHOH ¢opMofi ero oGpasoBaHis
cTBOBaHiA 6t BB Pumb, xaks u Besxk, o6siman, T. H. mor
rum, ¥ JHIIb 3HAYHTENBHO NMO3)KE HAPOAB IEPEXOAHTDH Kb CO3H
npaBoBoft IBATENBHOCTH, M TOrAa TOABAAETCA 3AKOH® — lex, T.-
HOBJEHIA HapOXHHXD cobpanifi. Buan nu nozobuus leges manae:
BB nepioas uapefi, tpyauo onpenbauts. Hecommbrno, uro BB
TOCYAAPCTBEHHArO NpPaBa 3aKOHH MIPalH yiKe AOBOJBLHO 3HAYI
poas (cp. manp.: pepopun C. Tyanis), HO BB o6Gractu rpax
npaBa MXBb CYLIECTBOBaHIe moxBepraercs coMubHio.

OraocurensHo leges napckaro nepioza, T. H. leges regiae,
nocrbaneft obaactn M umbems ouenn Temumsa cebabmia. ior
JHKapHaccKift pasckasmBaers, uro Cepsifi Tyaaift cobpans §o
o norosopaxdb oryactu Pomyna m Hymu, orwactu cBoMx® COGCT:
M NpoBeAs HXB yepe3s HapoaHoe coGpadie. IJTo coobmeHie
cyuTaerca Bb coBpeMenHOft sureparypt HemocroBbpHmMB Ha TOM
HHMB OGpa3oMb, OCHOBaHiM, 4To, ecau 6u abficTBUTENIBHO CyIIE
S5TH O 3aKOHOBDb, TO maeGen Bnocabacreim mHe umban 6m no:
JIOBaThCA Ha OTCYTCTBie onpeabneHHEXs 3aKOHOBB. MH xymaems,
yro cBuxkbresnctso Jiouncia T'arukapracckaro cozepixuThs Bb CE
HCTHHH. B% ucropin 1oroBoposs aroro uepioga MH AbACTBHTENBE
yaeMdb TaKisf SBJAEHif, KOTOPHS MOIYTh OHTh OGBACHEHH TOJNBK
TenbHOR ABATENHHOCTBIO 3aKOHOZATENBHOM BJACTH, M NPUTOMD |
cb ThMb oOWUMD nepeycTpOACTBOMD, KOTOpoe M3BECTHO moA®
‘pebopms C. Tyanisi (cM. 06 STOMB HMIKE BB HCTOpiM INANC
nexum).



9TO OHB BB XD BpeMs eme He 6HIB MaBbCTeHT. M 4TO OHB ropasno 6ox:
[O3AHATO NPOUCXOXKAeHisA, 95MB HaMB coobwaers npesanie. Ho ortabasnt
[moJIo) eHis u3s aToro ius Papirianum, nepezaBaeMhs HaMh PHMCKHMH IOP
-cramu, HecomHbrHO odenb crapH. OXHH 3B HUX'b, OXHAKO, KACAIOTCS CAKpa
HAro IpaBa M )XPeYecKaro pHTYyana, Bb YeMb KOMHLIM HE GHJIH XOMI
TEHTHH, Apyrie — HEKOTOPHX® BONPOCOBB IPaMKAAHCKATO M YTOJOBHA
mpaBa; HO 3TH NOcAbAHIA MOJO)KeHiA HeCOMHEHHO He 3aKOHH, W3JaHHI
{1apsMA, 4 MCKOHHHE OOHYaH, KOTOpHE CGOPHHKD TOJBKO MPHIIHCHBAE!
uapsAMs AJA NpuAaHia uMB GOJBIIATO aBTOPHTETA.

Takumb 06pasoMs, 3TOTH COOPHHKD rOpasfo MeHbINE XOKA3HBAE:
-cyuiecTBoBaHie leges regiae BB obaacT rpaykaaHckaro npasa, wbms np
Benennoe uaskcrie Jiowucis I'annkapnacckaro.

§ 19. 8akoHH XII Tabaums.

Csp ycraHoBJeHieMB pecnyGIMKH 3aKOHOJAATEJNbHOE TBOPUECTBO P
CHJBHO DARBHBAETCS, ¥ OJAHHMD H3b IEPBHXD 3aKOHOIATENLHHXB  AKTOI
aToro mepioza sBasercs m3ganie sakonoBs XII raGauws, leges duodec:
tabularum. CoraacHo nokasaHiAMBs PUMCKHMB Nucartenedl, HCTOpif BO
HUXHOBEHIs 9TOrO Ba)KHATO NAMATHHKA TaKOBA.

OxHuMD N3 NOBOAOBD AIA HEYXOBOJABCTBIA MIeGeeBs IPOTHBD MATp
niesb Bb NepBHA BpeveHa pecny6auku Ouaa HescHocTs AbACTByHOmAI
-o6uyHaro npasa. Ilpumbuenie npaBa HaxoxmIOCh BB TO BpeMs HCKJI
9HTENbHO Bb PYKaxXh MaTPHNiaHCKHXB MArHCTPaTOBb, M 3Ta HEACHOC
IpaBa OTKPHBaJa BO3MOXKHQCTh AJA BCAKMX'H 3J0yNOTpebJeHIft co cr
poun atuxp nocabaunxs. [losTomy nepsoio norpe6HOCTHIO NIEC6EEBD OHY
ycranoButh nbfictBylomee npaBo BB ¢dopumb ACHHXB, MHCAHHHXB BaK
HOBB., Hcxons usbp sroft ubam, eme BB 462 r. 1o P. X. naebefickif Tp
6yus Terentilius Arsa BHeC> NPOEKTh O Ha3HAYEHIM KOMHCCIM AJAS C
craBaeHis kogekca, Ho Z0 452 roxa maTpumiz NPOTHBHJIHMCE YTBEPIKA
HI0 9TOro NpOEKTa, H TOJALKO BB ITOMb FOLy OHB OHA'L OPUHATE,
phumeso 6ua0 nocaaTh npeABapHTENBHO NOCONBCTBO H3b TPEX® UATP
niesb Bb AOHHH M Apyrie rpedecKie ropoia A1 O3HAKOMIEHIA Cb I
OpaBoMb, a IMaBHKMB 06pasomd Cb 3akoHoaarenbcrBoMb Cosona. [
BO3pAMIEHIN THXH TPeXh HOCIOBDh, OHJA BHGpaHa BB 451 TOAY KOMH
-cis u3b 10 wenosbks, decemviri legibus scribundss, npu 4uemd BB Py
MXb OTAaHa GHJIa BCA BJACTb, BCh MArucrpaTH Ha 9TO BpeMs AOJIKE



























































































































































































































































































































































































































ImMCHHHA, H B3aMBHB® HXb BIOPOM 3alIHCHBACTDL Bb I'Pa@Pb ,CXP
100 Ha HMA NEpPBAro, a NepBHA BANHCHBAETHE 3TH JKEe 100 y Ce
rpadpt cacceptum». Beabacreie srofi 3anncu u BosHHKaeTs 06573aT
nepBaro 3amJaTHTh 2-My 100. JTo 06A3aTenscTBO, XOTA MMbers
MATEPIaTBHHMB OCHOBaHieMD IPEXKHiA ZOITOBHSA OTHOIIEHIsA, HO IO]
CKH OHO OTOpPBAaHO OTh HHXBb M HMbeTd cBoew mocakameio causa
tionis HCKIIOYHTENBHO TOJBKO YKA3aHHYIO OKOHYATENBHYIO 3AMHCH )
raxs, T.-¢. litlerae; b cynb xpeauropy mbrm yxe Hagob6rOCTH
mMAaThcd KB NOPEIKHAMB O6S3aTeNbCTBAMB H NOKA3HBATH HXB, €MY
TOYHO TOJNBKO yKa3aTh Ha 9Ty sanuck BH Kaurk, Bp obmems,
06pa3oMs, 3xbck TPOMCXOAUTD NEpeNHCKa AOJrOBh H IPH TOMB II€]
Ch PA3TMYHHXD CAUSAE NpPAMO HA JHIO NOMKHHKA HJIH, KaKb IC
PHMCKie IODPHCTH, lransscriptio a re in personam.

lpyrof cayuafi atoro poaa cabaywomifi: Gankups A &
6ankupy B 100, Gamkups B B® cBo ouepens momxens C Tax
TOTZ2 0O B3aMMHOMY corJamerio Bchxs, oHum xbaaors nepenoc
knpb C BB rpadpb «expensum» aanucuBaeTds 100 Ha UMA A,
TBMB Kak® Zoars oTb B OB nombuaers, Kakb NOJAyYeHHHH, BI
pacceptum®. Takums obpasoms, s3abce NpOMCXOANTH NepemHCKa 2
Gaukupa B ma A wmau transscriptio a persona in persomam. U s
cayaal oBssarenscteo A no ormomerilo kb C BO3HHKaeTs NpOCT
creie 3amucu (litterae), m ansa nokasmBanmis kpeauropy HbTH Ham
CCHUIATBCA HA NPEXKHiA 06A3aTeNBCTBA.

B® o6ouxs sTmxb cayyasxs sanuce Bb kHurk mmbaa |
n3pbcTHOE OCHOBaHie, TaKPB KaKh OHA TOJBLKO 3ambHssna oxHHm 06:
CTBAa APYTHMM H NpPOM3BOAWJIA BB CYIMIHOCTH TOJBKO TaKb HAal
novatio. Ho Mano-nmo-many nosoGHHA 3amucy Bb KHH[AXB CTa)
Tpe6IATh U IJA YCTAHOBJEHIA COBEPIIEHHO HOBHXH OGH3ATEECT
pbako npsaMo pUKTHBHHXB.

Takuns oGpasomn, 0643aTeabCTBO BO3HHAKAETS 3abch uckaioy
scrbacreie sanuck BB rpacdb «expensum» mau Beabicrsie, TAKD
expensilatio ¥ mpekpamaeTcs MOCPEACTBOMB 3aHeceHin BB rpady
tum“, uro HasmBaerca acceptilatio. Kakbs TOTB, TaKB H APYrC
MO)XeTH GHTBH COBEpHIEH® M BB OTCYTCTBiM NpPOTHBHOA CTOPOHA
absentes. Man 06GAsaTenbCcTBA, 3aKIOYEHHATO TOCPEACTBOMD SAlH
naercsi UcKb BB Goput condictio certi.

BosunkryBmu BB o6opork 6aHKHPOBB, BTOTH JHTEPATBH



06 obasareancTBl OTB cBOero Jauna; Takofi IOKYMEHTB IOJAY4anh 06532
TEJBHYIO CHAy JaBmb Bcabacreie Toro, 9To MoA® HMMB NOADHCHBAIMC
ceupbrean saxkaouenisa cabakm, o xoropoit roBopurcs BB AOKyMeHTE
Chyrographum, HampoTHBb, NUCaiCs W MOAUHCHEAJICA CAMHMb JOKBH
ROMB M y)Ke BCIBACTBie 5TOro OHB MOI'B CAYXKHTb JOKA3aTEJbCTBOM
npoturs Hero. Ho Bck o™i xokyMeHTH He GHUIM BB COGCTBEHHOMD CMEICI
IATepaIbHHMH KOHTpaKkTamu; no mawboake pbposrnomy mmbrio, nporus
TAKOrO JOKYMEHTa XOJIJKHHKB MOI'h IPEABSBHTH BO3PAXKEHie O €ro He
OCHOBAaTeNBHOCTH (6e3AeHeKHOCTH), cabroBaTesbHO, OHM OHJM CBA3AHH C
causa obligationis. Komeuno, d¢akrudecku Takoe AOKa3aTeNBCTBO OHUI
TPyAHO, W BB 3TOMB-TO cMucab syngraphau chyrographa npu6amxaworc
Kb KOHTPaKTAMDB JHTEPAIbHHMB.

3) Peaavnvie xonmpasmss. Iloxs peanbHLIMM KOHTPAKTaMH pasy
nkiorca TF IOroBOpH, KOTOpHE BO3HHKAIOTB NOCPEACTBOMB NBACTBUTENS
HOM mepeiayH BEIH OAHWMB JHLOMB APYTOMY ChTOIO HJM Apyroio nbabk
T.-€. KOHTPAKTH, KOTOpHE 3aKJ0YaloTcA re, KOHeuHO, mpu 3TOMB AOMKH
6HTh HAJMNO M COrJalIeHie CTOPOHD (CONSeNsus); HO OXHOrO COrJaIieHi
AN BO3HMKHOBEHis 00A3aTeNBCTBA €IIe HE JOCTATOUHO: O6A3aTENBCTB
BO3HHUKAETH TOJBKO C'h TOFO MOMEHTa, Koraa Bemp 6yaers abficteuTensn
nepeaana. CymecTByioTs 4 BMAZ TaKMXh KOHTPAKTOBD.

A) Mutuum ectv 3aems, T.-€¢ KOHTPaKTh, COCTOANIIA BB Nepelay
oauvMb JUOOMB (KPEAUTOPD) APYroMy (ZOMxHHUKB) wu3BbcTHOR Ccymm)
IeHer'h MM H3BECTHArO KONMYECTBA APYTHXD 3AMHUMBIXG BEIER B
COGCTBEHHOCTh CBb TBMB, YTOGH 3TOTH NOCAbBAHIA BO3BPATHAE MOTOM
TaKOE )K€ KONHWYECTBO TAKHXD )K€ caMuxp Bemell. Takums o6GpasoM:
CymecTBeHHHMH NpPH3HAKAMH 3afiMa sBJAOTCA: a) mnepexaya uspbcrHar
KOJNHUYECTBA 3AMMHUMBIXE BemleR, HAUp.: AEHBTH, 3€PHOBOA x156B 1 1Ip
HO HEBO3MOXEHD 3aeMh Bemefl MHAMBHAYATbHHXDB;, b) neperaua Beme
85 COGCMBEHHOCMY, TIOITOMY, €CIH 33HMOJABEN'h He GBI COGCTBEHHHKOMT
TO mutuum BO3HHKAETh HE TOTY4ACh )Ke Chb Inepesayeld BemH, a JHII
TOrZa, Korza moaydareas no6pocosbcrso uspacxomoBans Bemu. By amox
sakoH. XII 1. mns 3afima cymecTBoBasia, Kakbs u3rbcTHO, dopMa nexun
pHINe GHJIO YKa3aHO, Kakb 3Ta (hOpMa IOCTENEHHO OcCaa6ainack H, H:
KOHeW'b, MCYe3na, ycTynaBs cBoe Mbcro GeacdopmanbHOMY 3afiMy BB BHI
mutuum.

Touno ompexbanTh BpeMs M npoueccs BO3HHKHOBeHiA mutuum m:
He MOX<eMb; BEPOATHO, OAHAKO, YTO NEepBOHAYANIBPHO peanbHAS mNepexay

Hoxpoackit. Her. Pau. npasa. 14



mutuum poxzaers 06s13aTeNBCTBO CTPOIO ONHOCTOPOHHEE, H
0653aTeNBCTBO SIricti turis co BchMm depraMm TOCABRHATO: K
MO)XETs Tpe6OoBaTh TOJBKO TOrO, 9TO GHJIO XaHO, U OTHIOAb HE
(caba. Hm yGuTKOBB, HM npouenTors). Bb Hauank muneparopc
pioza saem’s MOABEPICst OAHOMY OUEHb BAJKHOMY OrpaHuderio, B .
CHJBHO PAaCIpOCTPAHAIHCH 3afiMB NOABNACTHHMB CHHOBbAME (filii
Ch PacueTOM’® DOJyIHTh, KOHEYHO, Ch 3HAYHTEALHHMH ROGABKA)
nocad cumeprn uxp poaurenesi. Yenanie mockophe paseAaaTHCH
zuTOpaMM HephBIKO AOBOAMAO CHHOBeA X0 NMPECTYIUIEHIA; O
ceHcauio mpouseens caydaii Bb napcrBoBanie Hepoma, Kora:
mosnoznoft wesoBbxs, mo umenu Macedo, ThcHuMEA KpeanTOpamu
csoero orua. Iloas Bnewatabuiems storo cobuTiA cocTosANOCH
BJCHiEe CeHaTa, KOTOPOE NOJYYHJIO MO STOMY CIy4aio Ha3BaHie Ses
sultum Macedonianum n xoropoe OGBABAAIO BCAKIf 32eMB,
HOABIACTHOMY CHHY, HeabAcrButessHEMB. IlpoTHB® HCKa K|
filius familias xa)xe nocrd cBoero ocsoGoxaeHiA W3B NOXB O
BJIACTH MOT'B DDEABABHTH exceplio senatusconsultr Macedoniani

B) Commodatum ectv ccyda, T.-e ornaua ompenbaennof
0yaabHozi Bemy 11 6e3BO3ME3AHArO NOJb30BaHIA, Cb OOA3aHHC
HCTEuEeHIH CPOKa BO3BPATHTh Ty )K€ CaMyl0 Bellb. XapaKTepb
BaHiA onpexbiserca MM OGHKHOBEHHHMDB XOSAACTBEHHHMD HASH
semy, uan 6orke TouHEMB cornameniems. IlpeameroMs  com
apasgercs onpeabaeHHas MHAMBHAyalbHAs Bellb, N 3THMB COI
orauyaercs ors safima. Commodatum, zarbe, GeaBoamesaHo u 2
orauyaercs ors Haiima Bemu (locatio—conductio). OtHomesnie,
jomee u3b commodatum, ects orHomenie bonae fidei, T.-e omnj
meecs HOpMaMH AbIOBOM YECTHOCTH, M IPHTOMD OTHOLIEHiE 08yA
#ee. TIaBHOE O6S3aTENRCTBO JIEJKHTH Ha moaydartens Bemw; oHDb
IO OKOHYaHIM CpPOKa BOSBPATHTb BEllb Bh HENOBPEXXACHHOMB CC
HO ¥ xaomif Bemp BB ccyay orsbuaers, ecam BcabacTeie ero
HiM rpy6ofi BHHH NPOUBOIMENB KAK.-HHG. YOHTOKD LIS IOJYIATe
OCYIIECTBJEHIS 3THXBL OGOIONHHXH TpeGoBaHift cTopoHn umboT
raomif Bemp (KOMMOZAHTD) NPOTHBD NOJAyYaTeas (KOMMOZATAP
commodati directa, a nonydaress NpOTHEB XAaOmMAro actio Co:
contraria.

C) Depositum ects orzaua Bemy OZHHMB JHIOME (ZENOHER
romy (AemosuTips) Ha coxpanenie. Depositum ects Takxe zoOrosc



®CK'D JAENO3HTAPA HASHB. actio depositi contraria.

) Pignus uau contractus pignevaticius ects orzada BemH Bb :
sors. B pykaxs sanoronpuHuMaTeNs NOABASETCH BEUIHOE MTPABO HA BeLl
HO Ha HEro )K€ JOXXHTCA 06A3aTeNbCTBO BO3BPATHTh BEINs MO YIJAA'
zouara. lna ocymecrsaedis sroro TpeGoBauif sasoroaatens mmbers np
THBB BAJIOTONPUHHUMATENS NPETOPCKiM Hckb—actio pigneraticia (in pe
sonam) directa. Cp Apyroft cTOpomH, H 3anorozateas orsbuaers mpe,
BAJOTONPHHAMATENENs 33 YOHTKH, mponcmeamie mo ero Buub; mpora
HEro HIETH acltio pigneraticia comtraria.

K% xonnmy pecny6asku ycTasoBHIHCH yiKe BCh THOH HckoBH.
KoHTpakToBb. Bch noroeopw, menozxoauwsmie moxs TOT® MiM HHO THN
CUMTANTACH pacta nuda M, KaKb TaKOBHM, He nmMbaum opuaugeckoR cuu
Ecnu, onnako, Ha OCHOBaHiM TaKofi HeHCKOBO# , cabaku oxHa cropo
€BOIO OGA3aHHOCTH BHIOAHMJA, ApPYras ke HBTH, TO CTOPOHA BHIOJIHK
mas moraa Tpe6oBath ce6b Bo3BpamieHia Toro, 4To OHa cxbaaxa u.
nepexana. OcHoBaHieNs 3TOro Tpe6oBaHiA OHJB Yy)Ke HE IOTOBOP',
npocToR (paKTh HEOCHOBATEAbHArO O6GOralleHis OXHOM CTOPOHH Ha CYE
Apyrofi; MoSTOMy M HMCKOMB BB 3TOMB caydab seasnace comdictio. |
3TOTH HCKB OHJT He BCErZa BO3MOXKEHD H HE BCErAa AOCTATOYHO YIAOBJ
TBOpAND McTua. BeabacrBie 3TOro I0OpuCTH, eCTECTBEHHO, MCKAMH CIOC
60Bb, 94TOOH 3amoaHHTb 3T0Th npo6bas. Ilpu sTOMB OfHM 3B HH
maBaau norepnbpmemy nperopckifi HCKb—actio in factum, o6 yOHTKAX
apyrie jxe, BbpOATHO, UOXDL rpedecKMMD BJiAHIEMB, CTald NPH3BaB3
y)Ke COrJameHdid 3TOro poAa 3a JIOTOBOPH, KOTOpPHE OHHM Ha3HWBA.
©o6mAMDb HMEHEHEMD GUVAAAATWA, H AABAIH HCKB 0GB HCHONHEHIM AOI
BOpa, T. H. actio civilis incert: Wan actio praescriptis verbis. I3r1o 1
cakamee Bo3saphbuie ozepxano Bs noszabAmems npash sepxs, u,T. 06pa
TOSBHJICA HOBHA BHAB PEaIbHHXB KOHTPAKTOBB, KOTOPHE MPHHATO &
SHBATb KOHMPAKMAMY Oe3bimAHNBMYU (CONtractus innominal); KOHTpax:
BTOro poxa ABJATCH PHUM. IODHCTAMH HA 4 KATEropiM 10 HXh COAEPMKaHI
do, ut des; do, ut facias; facio, ut des u facin, ut facias.

NanoxxeHnas ucropis BO3HHKHOBEHiA T. Has, contractus innomina
6HTh MOXKETH, Gpocaers u3pbcTHHA cBBTIB M Ha MpPONECCs BO3HHUKHOE
Hif ABYX® M3B YNOMAHYTHXH BHINE PEATBHHXDH KOHTPAKTOBb—A@PpOsitL
u commcdatum. [da0 BB TOMB, UTO AAA ITHXB HOrOBOPOBB BB KJa
CHYeCKOe BpEMs CYINECTBOBANO 2 MCKA: OXMHB i ius apyro# in facty
concepta. Bonpock o cOBMECTHOM®B Cym|ecTBOBaHIH 3THUXB ABYX'H HCKOE



COOTBBTCTBOBaJA aCLl0 ClV1lS. IMaJO-TIO-MaJqy HIOCIBAHAA TOHYKA
TOJNyYHAa NEPBEHCTBYIOMEE BHAYEHie, HO OPETOPB COXPAHHID U
in factum ars cso6oznaro Bmbopa wcrna.

4) Koncencyarsnvimu xonmpaxmamyu HA3HBAOTCA TaKie 10
Anst KBACTBATENBHOCTH KOTOPHXB HOCTATOYHO mpocroro, Gesdopm
COrAmeHis CTOPOHB, T.-€, TaKie, KOTOpPHE 3aKJIOHATCA #udo c
Ho pumckoe mpaBo He ZOmJO A0 NpH3HAHIA BCAKArO COrJALIEH]
AMYECKH O6A3aTENbHEMD; M3B CpexH BCchx®h Z0roBOpoB® 9TOrO p
BHIBHHYJO TOJBKO 4eTHpe HanGoabe Ra)KHHXB, 32 KOTOPHMH
NPU3HAHA HCKOBAas CHJA. OTH 4 KOHCEHCYaJbRHE KOHTPAKTa CyTh
npoxaxa (emptio—venditio), maems paGor u Bewe#d (locatio-- cor
ZOroBopdb ToBapumecTBa (S0cietas) m aoroBops nopydenis (mar

A) Kynas-npooapca. 3axonn XIl Ta6an. He 3sHasn Kynau-m
KaKs ZIOroBOpa; OHH TPAKTYIOTh TOJBKO O COBepmHBmefics K}
uab mancipatio. Bs cuay oxsoro moroBopa HM NOKyNmMKDL H
Tpe6oBarh ce6b mepezraum BemM, HM NpPOAABENb—NOKYMHOH WhE
cabauifi He Mors TpeGoBath nubuw naxke BB ToMB cayuab, e
MaHOWIHPOBANE BEmb NOKYMMMKY: B® camoMs akTh mancipati
Zaya noxkynHo#t uban uuruposanace Bb Buxb nepesadn Kycka !
ecan rxe wbna BB abfictBuTensHOCTM A0 akTa mancipatio 3amrar
6b1a, TO NPOJABEI'h XOMKEHDB OH.IB 06e3nednTs ce6s1 KaKb-RHOYL
Takoe nonoxxenie abna 0ueBBAHO HZOMKHO GHJIO CHABHO CTHCHS
BUBAOIIIACA O6OPOTH ¥ MMEHHO Bb CAMOM'b 4YBCTBHTEIBHOMB
IlepBoe Bpems crapanuce, BbposarHO, yCTpPaHHTL 3TO HeynoOOCTB
4TO Ch BO3HMKHOBeHieM  stipulatio o6aexann aToTh ZOroBOP®: Bl
nocrbauefi; HO ¥ 3TO HE MOIJIO BB AOCTaTOYHOH CTemeHH OGJIEriuI
saTpyxHenifi: stipulatio Tpe6yers menmpembnnaro npucyrtcrsis zo
BalOIIUXC CTOPOHD; Stipulatio He Morsa BHpasuTs ABYXCTOPOHHE
poan kymau-mpoxaku u T. A. CBb ycio)KHEHieMD TOProBHXB OTH
Bce Goabe u Goabe wyBcTBOBaZaCH MOTPEGHOCTH NMPHU3HATH IOPHAE
HCKOBYIO CHIY Y)X€ 3a NIPOCTHMB coraameniems cropords. CHom
neperpuHaMM yKasWBaaW, BEpOATHO, Ha BO3MOIKHOCTS M 1baecoo6p
TAKOrO MOpPAAKAa, H BOTB, NOJB BJigHieMb ius gentium, oGHIHHM
BOMB GHIB PasBUTH M A PUMCKAro 060pOTa KOHCEHCYaNbHHMA KO
emptio—venditio, korTpakT®s bonae fidei.

Kynas-npoxaxa sakmiouaercss npocTHMB COrJIAIUEHIEMD C
IIaBHHMHM TYHKTAMH KOTOparo SABJAIOTCA Bemlb H NOKYyNHas



€CJH NOTOMB OKA)KETCH, YTO Bellh NPOAABLY He IPHHALNEIKANA); BB C.
qab HencnonHenis ykasauHHXB o6s3auHocTeft, mokynmarear umbers
THBDB Hero actio empti.

B) Haems (locatio—conductio) 6upaers AByXh pOZOB’H: HJIH Hae
BeImM WJIH HaeMb pa6ors. a) Haems sewsu (locatio—conductio re7) e
ZOTOBODPB, MO KOTOPOMY ORHO JHLO OTAA€TH APYrOMy Beulb Bb TOJb
Banie 82 m3sbcTHyo naary co croponn nocarbamsaro. b) Haems pabor
usru ycaves Re noayunss Bb Pumb mosmaro passmria Boabacrsie To
9TO TJaBHYI paGouyi CHIY COCTABASIH paGH: NOITOMY IIPEAMETO
#afima MOraH GHTR NO PHUMCKOMY NPaBy TOABKO AOMALIHIA H peMec
®HA YCAYTH, HO He YCIYTH BHCIIATO JIyXOBHATO IOPAAKA, HAID. YIHTE,
spaya. Haems pa6ors pacnamaercs Ha 2 BmAa: I) Haemb paboTh Ha CPO!
HaOp.: HaeMs NPUCAYTH, pabouuxs (locatio — conductio operarum); 2) Bac
Aas coBepmeHis oaHoro uskbcraaro abaa ‘(locatio — conductio oper
fpu aTOMBb N0 BO33phHIAMB PUMCKHX'B IODHCTOBB MaTepland, HY)KHHI )
Ppa6oTdb, XOHKEHD AaTh CaMb 3aKAAYHK'B, WHAYe 6YAETSH HE 3aKa3'h, 4 KYIL
OpOAAKA TOTOBArO NPOH3BEAEHIs.

C) Societas ecrv dozosops mosapuuiecmea, T.-€. KOTOBOPS, |
CPeACTBOMB KOTOparo HBCKOJNBKO JHMIE CO3XADTH MEXAYy COGOR m
mectBennyo obmuocts. O6sems u whin aTof o6muocTH MOTyTH OF
PasJMYHH, ¥ Bb OTOMB OTHOIIEHiM pa3nmyaioTh HECKOJBKO CTemeH
a) CTOPOHH MOTYTH YCTAHOBHTh OGLIHOCTb 8C€26 MXh HMYIIECTBA; Bb
KoM® caydab Bce, uro cropoHn uMbOTHL Temeps MIM NOAY4aTH BB 6,
mems, xbaaerca o6muUMB M UOANEIKATH Pasabay Mo yCIOBIEHHHMB I
mopuisAMb; 3T0 T. Ha3. societas omnium bonorum. b) Orpaunuens
TOBAPHUIIECTBO TONBKO AN 00020 KAaKOro HuGyIZb TOProBaro
MBLCAQ; BCE OCTANTbHOE HMYINECTBO TOBapumiecTsa He Abaaerca obmu
€) HakKoHews, MOCABIAHIO CTENEHB COCTABJAAECTD TOBAPHINECTBO LIS OOHs
KaKoro-Hu6yap Omsa, Hanp.: AIA NOKYNKH xoMma. Societas oGpasy:
MEXIy CBOMMH 4JEHAMH OCOGHS, 10 M3BECTHOR CTemeHM WHTHMHHSA OT
menis, fraternitas. Ias ocymecrBienis Bchbxs B3auMHHXB MpeTeH
ToBapumHu HMBIOTH APYr'B NPOTHBL ApYra acto pro Ssocio, WCK® bo:
fidei.

4) Mandatum ects roroBops, Bb CHAy KOTOPAro OAHO JdUO (M.
dans) naers, a apyroe (mandatarius) Gepers Ha ce6sa nopydenie HC
HUTB 9T0-1W60 (caxbnars, npoxats, kymuts). Ilopydenie 10 MOXKETS 61
ZAaHO WIM BB HHTEpPeCaxh JMAOIAro €ro, WU Bb HHTEPECAXh TPETh:



80MB. Beakia mpouis cornaweHis, He NOAXOAMBMIA HU NOXB OX
ONMCAHHHX'H THIOBD, HA3WBAJHCh BOOOWIE pacta uau pactiones,
3TO Ha3BaHie OXBATHBAJNO HE TOJBKO COTJAIIEHiA 06A3aTeNBC]
xapaKrtepa, HO M BCAKig BocGme coraamenif. Pacta ¢ o6asare
HHMD XapaKTePOMDB, KaKh GHJIO YNOMSHYTO BHIIE, HE NOJYIHIH
ckoMs npasb uckoBo# cuan:  nudum pactum actionem non pa
TeyeHieMb BPEMEHH, ONBAKO, H3Bh CPEIH OTHXD HEUCKOBHIXE DAl
Buabanancy wbkoTtopwe ocobwe BHAN pacta, kKoropsie mnpio6pha
TEM® HJM APyrEMB COOCOGOMDB MCKOBYI CHIYy H KOTODHE LO3STOM
YUIM Ha3BaHIE pacta vestita.

a) Vixe na ocsoBamin o6m4Haro ius civile Bch 18 moGoum
BODH, KOTOpHE NPHCOEIMHAIHCh CTOPOHAMH NPH CaMOMB BAKIIOY
Kofi-1u6o wuckoBoft cxbaku, Bch pacta adfecta, camramuce coc
yacTAMU 3TOfA raaBEOA cibiakM W Morau GHTB MOITOMY OCYyLIEC
npu nomomu Hcka M3b 3Tofi mocabauefr. B c¢opmb atuxs pact:
Mors Onrb Hanpumbps OGYCJIOBJIEHD NAATEX'D NPOLEHTOBD H I
6ennoe 3Hauenie umbiors pacta adjecta npu kynab-mpomaskh;
Hanpumbps pactum displicentiae, T.-e. ycnoBie, 4TO NOKymMIIHI
KyN/eHHas BEmb €My HE NOHPABHTCA, MO)XETH BO3BPATHTbL ee
TaKh Ha3WBaeMas lex comissoria, T.-e. YCIOBie O TOMB, HTO If
MOJXeT®h TpeGoBaTh Bems OGpaTHO, ecid NpoxakHas ubHa se 6y,
CBOEBPEMEHHO ymJiaueHa, H HbKoTopHe apyrie.

b) Hbkoropus pacta moayumam HCKB 1O MOCTaHOBJEHIAMB
CKArO SIMKTa, NOYEMY OHH M HAa3WBAIOICA pacla preforia. Baxn
U3 HHXD SABNACTCA comstitutum, T. €. obbmanie ymaarurs yx
CTBYIOIIIf JOJrB, NpPH YeMb OGHKHOBEHHO HA3HAYAICA M HOBH
naarexxa. Berbacreie takoro ycranossenis cpoka constitutum 6
M0Je3HO BO MHOTMX'B CAYYaAX'b Aa)Ke MPH CYMECTBOBAHIM HCKOBOT
TEABCTBA, HO mOoMHMO 3aroro constitutum wumbno CHAY H TOTZHA, €
TBEP)KAAEMOE 0GA3aTENBCTBO GHJIO HEMCKOBOE (TaKB HA3HIBAEMOE
naturalis).

¢) Hakoneus, nbkoropuisa pacta npio6pbau uckoByio cuay
CTaHOBJEHIAMD NO3AHBAMNXD HMMNEPATOPOBB; BTO TaKh HA3HBAEM
legitima. Bakabhmif ciyaakh atoro poma ects o6bmanie nape
natio. Bp npesnems npasb Takoe oGbmanie He poxxaano mcka, p
aTo o6bmanie 6mao supaxkeHo BB dopmb stipulatio. HMmneparo;
craunift Xaops u KoHcTanTuws ycramosuau, uro o6bmanie aape



JACh HCABHCTBHTEJBHHMH., IR\ POME TOro, OKoJO 200 r. A0 I. A. Of
H31aHb OCOGHA 8akoHB lex Cinmcia, BOcUpeTMBMIA AapeHis CBHIIE O
nbaenuo (mams wemssbcrnoft) cymmu. Lex Cincia 6mas lex imperfe:
T.-€. HE yCTaHABAMBaAD HeABACTBUTENPHOCTH aAKTOBB AAPEHiA, H BB MOC
KJAaccuyeckofi snoxt BHmens H3B ymorpe6aeHis.

Hakomens, kb Kaaccuueckoli cucremb KOHTPAKTOB® IPHMHKAX
obligationes quast ex contractu. Iloxs ary kareropiio NOABOAHJIHCH P!
ckuMH Kiaccuaeckumu wpucrtamu r IOcruniasoms T o6s3aresncrsa, |
TOpHA XOTA W BO3HMKAH He BCabBACTBie AOroBopa, HO 10 CBOEMY Xap
Tepy NpPHGAHIKANACE Kb O6f3aTeabcTBaMb M3b xoroBoposs. Ciona or
CATCSA, HANp., crbAyomis NPaBOOTHOMEHIA.

a) Negotiorum gestio, T.-e. ToT®H caydafl, Koraa KTo-HHGyAb G
nopyueRis BCTynaercs BB 4yKif XbJa ¥ HAYMHAETH BECTH MXD. Bea
cTBie sTOro Ans negotiorum gestor’'a BosHMKAOTH HaBhCTHHA 06s3aH.
crv ¥ uspbcTHad oTBBTCTBEHHOCTH DO OTHOMIEHIIO KB TOMY, 33 KOTO C
Beners xbaa (actio negotiorum gestorum). b) 7utela; no nosoxy o
BG3HHKADTD, KaKb AMA ONEKYHA, TAKBD M LIS ONEKAEMAro B3aUMHHS O
34HHOCTH, H AJA OCYMIECTBJEHIA 3THXD O6GA3aHHOCTEA CYMIECTBYIOTDH O
6me ucku: actio tutelae—directa n contraria.

. § 48. CucreMa 0083aTEIbCTB DL H3h NEJIHKTORD.

Cdepa 06a3aTesscTss H3B AEAHKTOBD NOABepraack mocab sal
soeds XII Ta6. camHMB cymecTBeHANMD U3MbHEHIAMD, IPH YEMD IJABHH
opraHoms 8THXB MaMbHeHil GH.b nperops. PedhopMu mpeTopckaro axm
IUIH NPH 3TOMB RB ABYXh HANDAaBJEHIAXH, 1) Cb OAHOA CTOPOHH 0]
TOph PePOPMUPOBALD MOJOXKEHIA 0 XENHKTaXB, yiKe H3BBCTHHXB 3al
HaMd XII Tabauus (ZenMKTH nWBMABHArO npasa); 2) a Ch APYrof, ¢
YCTaHOBHJI'B COBEPIIEHHO HOBHE BHAH ICJIHKTOBH (HEAHKTH NPETOPCK:
npaBa).

I. Pascmorpum® crHavana pepopMH Bb OGIACTH 0eAuKmO8s UUBY.
Hazo npasa.

1) Yro xacaercs furtum, To ycraHoBienHoe 3akonoms XII Ta6. |
senie Ha furtum manifestum m nec manifestum npoxomxaers cymect
BaTh M BB AanbhbfiweMs pumckomn npab. Hakasamiems sza furtum 1
manifestum ocraercs Taxke poena dupli, Ho aas furtum manifest
npe)xHsAd 1u4Has OTBBTCTBEHHOCTs 6HiIa 3ambueHa mTpadoML BYETBe



OHDb yCIatHOBHuADL < WNCKA. 1) GCHO jurii prontois 11 Juaulupiulil i
TOro, KTO NMPOTHBHJACH OGHCKY H 2) actio furti nom exhibiti in
NPOTHBB TOrO, KTO He XOTEAB BHIaTh HafEHHYIO Y HEro YKp:
Bems. Actio furti concepti m actio furti oblati nmpomomxann cy
Barh mno-upekHemy. Bch ote uckm, cBA3aHHHe cb OGHCKaMH, )
oxuako, Bb npasb IOctuniana, Korza o6uck® cabaancs abaoms i
a He orababHHXB uacTHHXD Jaumb. Bw mpaek IOcruniana cyme
roabko actiones furti manifesti u nec manifesti, mpu uenms furt
4ers 32 cobo yxke u usBbcTHOe yroJoBHOe HakasaHie.

2) Damnum injuria datum. OTBETCTBEHHOCTh 33 YHHYTO!
noBpe)kAeHie Wy)XuXDb BemeR Ouua 3aHOBO ompeabaena ocoGHA
Homs 287 r. mo P. X, lex Aquilia. S10THh 3aKOHB comepant
3 TJaBH: rMaBa I-ad NOCTAHOBJAJA, YTO TOTD, KTO y6bems UyHKO
MM KaK. HUG. 4eTBEPOHOrOe >XHBOTHOE, OTHOCAIIEECH Kb KAaTerop
(T.-e. XKHBOTHHSA CTaAHHA: JOMmMAaxH, GHKH, OBUH H Np.), AOJKEH
THTh XO3AMHY BHcmy®o ubHy, koropyio umbra Bemp BB Teueie
HArO roja; raaea 2-g kacaaack otHomeHifi stipulator’a ks adstip:
rnaBa 3-A CHOBAa BO3Bpaliatach Kb NOBPEXIEHI0 Beuwled M I
YTO TOTh, KTO AAHUMSE HYKOTO paba MJIH PECUS HIH YHUUM
BCAKYIO APYTYIO 8¢14b, RODKEHs BO3MbCTHTL X03suHy BHCmyO wh!
BB Teuedie nocabansaro mbesaua. Iru xeb raasm lex Aquilia (I
CTYHIH OCHOBaHieMd axa orebrcrBenHocrn 3a damnum injuri
BB TeueHie Bcero mosawbimaro spemenw. Mcks norepmbuiaro
BHHOBHMKA Ha3wBaeTca actio legis Aquiliae wn oramuaercs sbke
0COGEHHOCTSIMK: BB HeMB HmbeTs, Me)xay npounms, npumbHeHie r
»lis infitiando crescit in duplum® (cp. § 31 BB Komuk). Boa)
pucmefi ubuw, Kotopyio umbia Bems BTeuenie mocabamaro roza
crbauaro mbcsAna, HOCHJIO nepBOHAYANBHO TOABKO XapaKTeph OMpE
y6HTKOBD, HO HecoMHbHHO BB HBKOTOpHXB CaAyuyadxs 9Ta BHCUI
Morsa coiepykath Bb ce6b u asements mrpaca, BcabacTie werc
HiaHD OTHECH STOTH HCKDB Kb YHCAY TaK’h HA3HBAEMHXD acliones
“T.-e. MCKOBB, cofiepykamuxb BB ce6b u Bosmbmenie yOHTKOBS 1 1

Ho lex Aquilia orpaHnuuBan® OueHb YB3KO MOHsATiE NOBPE
MO 3TOMYy 3aKOHY Aafi OTBETCTBEHHOCTH HEOGXOZHMO, YTOGH NMOBP
6u10 damnum covpore corpori dalum, T.-e. TOBpEXACHIE m:
Bemy, cabrannoe wuenocpedcmeennsims Bo3xbiicTBieMd BHHOBHAT
gere, rumpere u T. A.); OTpaEJeHie fAAOMB HJIM 3aMapHBaHie I



leX Aquilla, H DOAB €A BJAIAHIEND OPETOPH BB TEXD C1yHadXDd, KOTOPL
He noaxoxuam noxs 6ykey lex Aquilia, crans xasaTe Takh HasHB. AH:
JAOTHUEHE HCKB, acliones legss Aquiliae uliles wnan actiones in factus

3) Injuria nmocxb sakonoss XII Ta6a. noaeepraace usmbueninm
BB Pa3IHYHHXD OTHOMEHIAX'B: a) GHJO pacHIMpEHO caMoe MOHATIE injuri
TaKh 9T0 Bb KoHUE KOHNOBE moxd injuria crajgu noxpoxnTs BCAKIN H
npaBowbpHNf DOCTYNOKD UPOTHED KOTO-HASYZS, RANP. BOCHpELIEHIE 10!
80BaThcs 0y6amuyBOR zoporofi u T. 1. Ho raasubAwwns BRIONT injur
ocTanock BCe-TAKH ockopGuenie xbaoms Hau cioBoMs; b) 6uan nanbuen
HaKa3aHiA 3a injuria: Takca, ycranoBsesHas 3akoH. XII Ta6., c¢b pasm
TieMs 6GOraTcTBh, OKa3aJach CJIMMKOME HH3KOW H HecooTBETCTBYyIOUWIE
B2)KHOCTH OCKOpGJeHifl; B: BUIY STOrO NPETOPD BBeTH T. HAS. Actio #3
Juriarum aestimalorsa, ACKb, Bb KOTODOMB Y)KE CaMb CYIbS MO CROCM
ycMorphHilo Haswauars mrpads BB KajKAOMB JaHHOMB cayuad; ) u
koBeus, s3akows Cyann (lex Cormelia de injuriis) m noamwbitwis wun
PaTOpCKis KOHCTHTYHiM 06GBaABWaM raaBrbfmie Buaw injuria sa yroxo
HHS OPCCTYNAeHisA, BAEKYLIiAs 3a co6oft HakasaHis; Bcabacrsle artoro
tepnbemifk umbie npaBo BHGOpa: ORs MOI'B MJM HauyaTb yroloBHoe Ak
WJIH jKe DPEeIEABHTh [PayKAAHCKIA HCKD.

IL. Zeauxmes npemopcxazo npasa.

a) [pabexcs—rapina. Tlo ius civile rpabexcs He cocTaBafinbs oC:
6aro npecTymenis, cauBafch BH o6mems nodatin furtum manifestum u
nec manifestum, cmoTpa mo xanHomy caydaiw. Ho Bo Bpems rpaaal
ckuxdb cMyTh I-ro Bhka mo P. X., korza pas6ou u rpabemu ocobent
pacnpoctpanuauce, uperops JIyxyass (76 r. mo P. X.) ycranosuas |
cBoems 3auKTh oTAbABHWEA HCKB A4S OTHXDB CAyuaeBs—actio vi bonoru
ruplorum, viymifi BCerza Ha 4ETBEPTY CTOMMOCTh orpabaeHHaro—-
quadruplum. B atoms quadruplum sakawouyanock Bosspauienie ykpaic
Haro u mrpaps—poena tripli.

b) Metus, t.-e. yrposw, Hacuaie Raah Bosew Juua. [lo ius civi
cxbaka, 3aKkaM0YEHHaA NOAB yrpo3ow, cauTatack Bnoanh abficreureanuo
»coactus voluit“ raacmao crapoe pumckoe mpaso. Ho 1h ke camiis cmy
I-ro B. 70 P. X. 3acraBuAn puMAAHDB OTCTYNHTH OTBH DTOrO NPABHJIA:
74 r. 10 P. X. nperops Oxmasiti nocTraHOBAAECTH BB CBOEHh IANKT
BO I-Xb, €C1H NOXh RJIAHIEND YrpoaH JHLO, NOABEPrHyBlleecs efi, i
. HAYEro He OTAaN0, a TOJABKO, HaMp., BHAANO KakK. HWG. oHA3ATCARCTSH
T.-€. 3aK.TI09H.10 CAIKYy, TO OHO MOXKETH WM NpozuTh restitntio in i



Trola CO BpCMCHH OOMaHa HACTBE H4 NPOCTIYIO BHJAARMY HC3aKOHHAQ
menis 6e3n infamia. ITOTH HCKD YCTAHOBJEHD Bh TO JKE BP
¥ mepsHe 1Ba, HMeHHO BB 66 r. 10 P. X. nperopous Gallus

Obligationes quasi ex delicto. Kpoub nepeancaensnxs n
onpexbNeHHHMD NENHKTHHMB XaPaKTePOMh, IPETOPD YCTAHOB
MHOTO HCKOBB, HMBoOmMuXTE TOABKO 10 u3BbcTHOR creueHm I
xapakteps. Cayyan STHXB HCKOBD GHJIH NMOABEXEHH KJIaCCHYECK
CTaMH MOXB KATEropilo quasi-desuxmoss. BaxubAmuMu ussp o1
qaeB’s ABAA0OTCA cabayomie:

1) Actio de effusis et dejectis. Ecim nsnh xoma, BHXOLs
yauny, 6yaers 9TO-IM60 BHJIMTO HJIM BHOPOMEHO, H IpPH 3TO
Jau60 HM3B NPOXOXKHXB MJIH Npoba)Kaomuxs G6yAeTh NpHYAHEE
TO X037HHB JoMa OTBbEuaers in duplum, xoTda GH BHHOBHHKC
KTO HHG. H3Db €ro KBAPTHPAHTOB.

2) Actio de positis et suspensis. Ecam xro-HEHG. BHCTaE
noBkcHTh Ha 3IaHiHM, BHXOASIIEMB HA mpoxoyKee MEcTo, Kakb-HI
KOTOpasd MOXKETH ymacTh M ThMD DPHYHHHTL BpeXh NPOXOAAL
xo3guHp oTBbuaers mrpacdoms in duplum. . :

3) K® quasi neruxram®s oTHOCcHTCA TakxKe orBhrcTBEHHOC
familias sa Bpexs, NpUYHHEHHHA KOMY-HHG. €ro CHHOBBJMH,
JKHBOTHHMH; OTBBTCTBEHHOCTH OCYIIECTBAAETCH NOCPEACTBOMD
noxales, CylmHOCTh KOTOPHXD COCTOMTH B’h TOM'b, YTO FOCIOAHH1
uau Bo3MbcTaTE yOHTOKD, MM )K€ BHIATh BHHOBHATO MNOTEP
noxae dare.



4) UCTOPIAd OTHOLIEHIM CEMEUCTBEHHRX'D.

§ 49. OTHOmeHiA OpadYHBIA.

Vxe Bb apesubfimee ucropuueckoe BpeMst MH HAXOXUM't Y PHMJSH
6paKD MOHO2GMUUECKTH B CEMBIO C'b BOOAHS onpexbieHEHMS NaTpiapxan:
HHMB XapakTepoMb. JlpeBREAmMuME cnocoGoMs ycmarosaenis 6para GHIC
sbpostRo, u BB Pumb moxwumenie; Ha 5TO yKasHBaers MOBHAHMOM
JereHAa O MOXHuleHin cabunanoks. HO BB HCTOpHYEeCKne BpeMsA MH HAXC
IMMB YK€ TPH APYTHxb (POpMH YCTaHOBJEHis 6paxa; &) coemptio, b) cor
farreatio u c¢) usus.

a) Coemptio ectb ycraHosiaenie 6paka BB dopmb noxynxu et
[lepBonavansuo 310 6maa, BbpoATRO, BnoaRE peasbras NOKyNKa, HE TOJBK
nmo ¢opub, HO ¥ mO camoMy coxepiaHio: XeRuxb Hnm ero pater fam:
lias mokymaau meBbcry y es pater familias mam y es onexynors. IIp
STOMB NJaTHIACh M Hacrosmas ubHa. Kaks u BCAKaA NOKynka BB T
BpeMs, TaKb )K€ TOYHO M NOKYNKa JXeHH coBepmanach b ¢opub cabax
per aes et libram: >xemuxs BB upucyrcrim § ceuabresest u libripens
HaKJIAAHBATD PYKy Ha HeBkCTy M mpomsHOcHAD O6WuHYIO (bOpMyJay IC
KYMKH, 4TO 3Ta >XeHmuHa xbaaercs ero xemo#t: ,eaque mihi empta e
hoc aere aeneaque libra“. 3arbus orbp yzapsrs meraraoms no phcam
u neperaBans ero poxutensmb HesbcTH. Ilepeas aTnM® axkToM®D, OAHAK(
OPOHCXOAHTH BSANMHHA ONPOCH O COLMACIM: )KEHHX> CHPAMHUBANB: 3
tu mihi mater familias esse velis?“ mesbcra orsbaana: ,volo“ u sarbm
B CBOK Odepeasr cmpammsana: ,an tu mihi pater familias esse velis:
Ha arto xenuxt orpbuars: ,volo“. Iloaxe, omnako, akts coemptio cail
JIaJIcsl TOABKO OZHOIO chopMof, mpeBpaTuacs Bb imaginaria venditio; nuk:
Kol nbHH Gosbmie HE NJATHJIOCH, H )XEHHXD TOJBKO IaA opMH nep
ZaBasb MAJEHBKIAl KyCOYeks MeTalla MJIH MaJeHBKYIO MOHETY.

b) Bropowo dopmoft sakaouenis Gpaka sBaseTCSA confarreatio. I
y)xe peanriossas c¢opma, coBepmraeMas BB NPHCYTCTBiM 10 cBuAbTesC
(npexcraBmreneft 10 xypifi?) u BHCmHXB KpeuoBb—pontifex maximus
flamen Dialis, nocpeAcTBOMs TOP)KECTBEHHATO JKEPTBONPHHOIUEHIA pan
farreus. Ilpn sromd TaKiKe NPOMBHOCHNHCh M3BBCTHHSA TOPIKECTBEHHS
c/I0Ba, yKa3HBAOLLiA HA 3akTiovenie Gpaxa.












8oBaTeJeMb INOZAPEHHATO HMMYIIECTBA; OHB TOJBKO HE MOJKETH OTUYIKAAT
NpHHAANEKAMAXS Kb HEMY HeABH)XKHMHXDb umbuifi; npu passoad no Bum
mysxa donatio propter nuptias maers BB NoJb3y >XEHW TaKD e, KaK’
dos—pBb moasdy Myya npu paspoxt mo Bumb rxenn.

. Bpak® mpexpawsaemcn npexae BCEro €CTECTBEHHHMH TNpPHYHHAME
T.-e. cMepTHID Muu capitis deminutio maxima oamoro ua® cynpyross. H
KpoMb 3THXB €CTeCTBEHHHXB NPHYUHB, 6PAKD MOXKETH GHTH YHUUTOMNEH
pacropxeHiemb—divortium uam passoromb—repudium. [Ipu 6paxh cu
manu pasBoAb OHAB BO3MO)KEHH TOJBKO IO OXHOCTOPOHHEMY )KeJaHl
My)Ka, HO HE IO OXHOCTOPOHHEMY JKeJaHilo keHH. PaBHHMB o6pasom
AN pasBOXa He Tpe6OBAJOCH HHUKAKHXDh onpeabieHHHXD mpuuun
HY)XHO GHUJIO TOJBKO OZHO: YTOGH Gpak’® OHIB PacTOPrHYTH BB TaKO
we camoit popmb, BB KakoR oHB GHu'B 3akaoOueHD. [loaToMy, ecrn Gpak
6mas ycraHoBaens Bb ¢opub confarreatio, To pacropkenie ero nosmxH
.6mn0 comepmuthca nocpeacrsoms diffarreatio, T.-e. mocpeacrsomd TaKor
e peJHriosHaro akra, npu yuacrinm cBuabrerer u pontifex maximu
Bpaks, 3akaoueHHHH nocpeictBoMs coemptio mam usus, MOrb G6HTH pa
TOPTHYTb TONBKO IOCPEACTBOMB remancipatio. Ilyrems aToro akra My
nepeaaBarh CBOO MANUS HAalbh )KEHOM KAKOMY-HHOYIb TpETBEMY JIHIL
z0BbpeHHOMY )XeHHW, KOTOpHfA BB CBOIO odepens 3arThumb oTmyckaas
Ha BOJIO. - :
bpars sine manu Mors GHTb PacCTOPTHYTH COBeplleHHO 6e3cho)
MAJBHO MJHM IO BSAMMHOMY COIVIALIEHIIO MEXAY MY)XeMb H KeHowo (divo
tium) uan DO OXHOCTOPOHHEMY BafABJEHIIO KOro-1M60 H3B CYIOPYror
(repudium): caba. npu 6paxt Gesr manus u >keHa MOIVIA BH3BAThH PA!
BOXB. 3asBaeHie 0 pasBoal OGHABIANOCH OGHKHOBEHHO APYTOMY CYIpY!
Bb M3BBCTHHXB crepeoTHHHEHXB ca0Baxb (,res tnas tibi habeto“), o6
HOBeHHO BopouyeMs nucsMeHHO (libellus repudii), a co Bpemenu lex Iul
de adulteriis B® npucyrcrBin 7 cuabreaefr.

Hikoropywo rapanriio mpornBs 310ynorpe6aenifi cBo6oxoii pass
ZAOB’> NPEACTABJIAIO TO OGCTOATENBCTBO, YTO CTOPOHA BH3BABIIAA Pa3BO;
6e3b OCHOBATENHHHXBH NPHUHHB, IOABEpPranach M3BBCTHHMB HMYLICCTBE
HHMD HEBHTOAaMB BB NOJB3Y APYroro Cympyra: )XeHa Tepsaa CBOE Ipal
Ha dos, a My npaBo Ha donatio propter nuptias. '

Ilo npexpamenin mepsaro 6paxa, AONYCKACTCA BCMYNAEHIE 65 HOBS
6paxs. Hbxoropoe orpanmuenie CyuecTBOBalO TOJNBKO HIS JKEHH: O
©006s3aHa HMEHHO Kb COGMIOAEHII0 Tak® HA3. Mpaypuazo 200a, T.-e. I



Baro cympyra (1.-e. dos, donatio propter nuptias, zapenie u opc
HMYIIECTBEHHHS HeBHroxn, umksmisa csoeft rrasHoA whasio obe:
xbTefi ors nepBaro Gpaka, ABJSINCH IJA CAMOTO Cympyra AO M3
CTeNCHH KaKb OHW WTpachoMB 3a BCTyIJEHie BO BTOpPOfi 6paK’s.

Lex Iulia et Pappia Poppaea. Kpahuee o6bauenie cpe
IIMXD KJACCOBD HaceleHid ¥ IOJHAA AEMODANHM3alif CpelH B
BH3BaJH KB KOHIy pecny6auku obiee ymeubmeuie 6pakoB®h
pokaeHifi. ITO 06CTOATENLCTBO BHYMANO CEPHESHHIA ONACEHIA H I
uMn, ABrycra nofitm HaBcTphuy eMy 3aKOHOZATENBHHMD IIYTEMB.
mo P. X. onds u3zandb 3aKoHL, KOTOpH#A 6HaB 3aTEMB HECKOIBK
Hend u uaMbrens BB 9 r. mo P. X. no npemrosxenio koucyso
pius Mutilius u Poppaeus Sabinus u noayuuas nosromy oGumee
Lex Iulia et Pappia Poppaea. I'naBabAmee conepikanie sroro
cocrouts BB cabayomens. [Ipexae Bcero ycranapauaercs oO6ir
3aHHOCTh MYIKYHHB OTH 2§ J. X0 60 J., a JKEHHIHAB OTH 20
cocrosTe Bb 6pakt u umbre abreft. Be cayuat memcnosnmenis o
3aHHOCTH BHHOBHHMB YTPOJKAKOTH PA3JHYHHA HMYIIECTBEHHHS O]
Hid, oco6eHHO BB HacabacTBenHmx®b npasaxs. Beh coelibes (6e3€
u orbi (Geaxbrunie) BecmocoGHH mnpio6pkrars uTO-AHGO IO 3aB
coelibes Bosce, orbi — ma nonoBuny. Hasnasennoe uMs BB 3al
CYMTAETCA 83 caducum ¥ TEPEXOANTH BAM Kb JKEHATHMD H HM
xbrefi ¥3B JMI'B, YKA3AHHHXD BB TOMB JKe 3apbulaHin, mam X
OTCYTICTBIM TaKOBHXBb--BB KasHy. Kpomb sroro, B sakomt yc
BalOTCA AJA Aub, uMbomuxs uspbcTHOE KoOsMuecTBO Abred, pa
NpUBHJEriH; TaK'h, HanpuMbpd, cBO6OLHO pOKAEHHAA XKEHINUHA, U
3 abredt, 0ocBOGOMAACTCA OTH ONEKH, KOTOpas BOOGIIE CYLIECTBC
TO BpeMSA HANh >KEHIMMHAMH—ius liberorum m MH. Ip.

Lex Iulia et Pappia me moctirs, komeuno, cBoeft mbam, a
TOABKO MHOTO HEKCJATEJNBHHXD SBJAEHIA M MacCy CpeACTBD
o6xoza. B® Buay sroro mosambAmump mMnepatropaMu OHB MaJO-
coseputesHo ormbuens. (Mmn. Komcranmruns orwbruas mouo:
caduca).

§ 50. Patria potestas.

Patria potestas caaraercs ua® npass OTLA HA JHYHOCTH A
H8b NPaBb HAa €r0 MMYIUECTBEHHNs Ipio6phrenis.
1. [Ipasa omua na suurnocms Jumsamu. B npesnbiime



* v 4 S

OpHHALAEIKUTD W3ApEBJAE NpPaBO Hakasauifd Abreft, npoctupammeecs aax
ZO jus vit@e ac mecis; upn 3TOMB GHIO, BIpOuYEMB, Bh OOGN4Yah NpUBI
Katb ceMefinn@t cosbrn. B umnepartopckoe Bpems jus vitae ac necis
oTHa GHJO OTHATO, M YCTAHOBHJIOCH NMPABHJIO, YTO 3TO HAKA3aHiE MOXET
OHTh HAJIOMEHO TOJBKO MarWcTpaTamu no npocs6b orua; Hanporms
CaMOBOALHOE YGIACTBO AuTATH GHJIO NpupaBHeHo K+ parricidium.—c) Oren
umbers, narke, Jus vendendi, npu 4emd nNpOAAKA CHHA MOXKETH ObIT
ABOAKArO poaa. wuau venditio trams Tiberim: torna mnpozaHHOE AMT
TepseTs Bck nmpaBa puMcKaro rpaxaaHuAa u xbaaercss paGomn maxe 6e3
jus postliminii; Takas opoaaka sBJIAIACK OGHKHOBEHHO HAKA3AHIEMD; HUI
nPoOANCA PUMCKOMY HCe PANCOAHUMY: TOTAA NPOAAHHOE JIMTA NONAZACT
in mancipium nokynmuka; Takas NpoAayka ABJAAJACH W HaKa3aHieMBb
CPEACTBOM® naA 3apaborTka jaeners. IIpoxaxka auraTé crasa Bnpodes
y¥Ke OYeHb PaHO pa3CMATPUBATHCH, KAKh HeOZOOpHTENbHAA DKCILIYaTaLli:
u noromy yxe 3ak. XII 1. onpexbasmors: ,si pater filium ter venu
duit, filius a patre liber esto“; Takamb o6pasoms nocak TpoekpaTHo
NPOJaXXH CHHB 0cBOGOX ZaICA OTH patria potestas. Bocnmoassosasuiuc
Bupaxeniems XIIT.  filium“, opucnpynenuis crana ToaKOBaTh TaKh, 4T
Z04Yb MJH BHYKH OCBOGOXZAIOTCH Yyrke BCAbACTBie OAHOKpaTHOR mpoxaxi
OTHMH [OJOXEHIAMM BOCNOJB3OBANMCH 1IOTOM AU HCKYCCTBEHHATO OCHC
6oxaenin xbrefl uzb-noxd OTe4ecKo@d BaACTH.

Il. Bs umymecmsenrnoms omrnouteniu 00 HCROHHOMY PHUMCKON
NPHBUMNY AHTA SBJASETCA TOABKO opyxiemd orma. Ceinb Bmoawb crmoc
Gendb Ko Bcsikaro poxa cabikams u mpioGphbrenisaMb, mpu ueMB crocc
6ens ex sua persona, a He ex persona domini, kak®s pa6s; HO BCh er
npio6pbrenin nonazaors oruy. Co6CTBEHHArO CHHB HE MOMKETH HMbI
nuyero. [lpaBma, yxe Bb npeBHbfimee BpeMss oyews 9acTo oTeUd BHIA]
JSANb CHHY M3BBCTHYIO 4YacTh HMYINECTBA Bh CAMOCTOATENBHOE MO.JB3C
BaHie M XO3jACTBOBaHie, IIPH YeMb 5TO BHALICHHOE HMYIIECTBO HOCHJ
HasBanie peculium. Onmako, He cmoTpsa Ha wu3pbcTHy dakTnuecKy
CaMOCTOATEIBHOCTb CHHA, peculium IOpUANYECKH CYHTAIOCL COBCTBEHHOCTH
OTHA; MMOdTOMYy, Hanp., BB ciaydal cmeprn orma peculium me mbrasoc
COGCTBEHHOCTHIO CHHA, a BXOAWJO BB obmyio HacrbacTBeHHylo Maccy
HapaBHb Cb npouums uMymecTBOMB noxaesxano pasabay memay BchM
HacabaHukamu,

TakoBo 6HJAO HMYIIECTBEHHOE MOJNOJKEHIE CHHA BMJOTH XO KORI

pecnyﬁnnﬁn. Cw oaroro BPEMEHH HIYWHAIOTDH MaNO-NO-Maay MNOABJIATHC
HMoxkpoBekiii. Her. Puy. mpasa. . 15



CTPAHEHO IIHpE: CHHB-BOWHD MNOJYYHADL OPaBO HE TOJBKO 32
TAKOE MMYIIECTBO, HO H IMPOAaBaTh, 3aKJAAWBATH M MNp., T.-€.
cBOGOAHO PACHOPAIKATBCA HMB.

Taxkumb 06pasous, NO OTHOWEHID Kb 3TOMY HMYIIECTBY, |
moNyynao HasBaHie peculium casirense, CHHB CTATB Bh [OJOIKEHI
familias u cofcrBesHuKa. »

Ora e Touka 3phHia HbckonbKO noske O6HJAA PACHPOCTP:
Ha cay4afl rpajKAaHcKoft cayO6H chHa. MIMEHHO co BpeMeHM HMI
CTAHTMHA M HA TPAXKAAHCKYIO cay)xOy crainm cmorpbrh, Kakb Ha
W NOTOMY BCE TO, 9TO CHHB npioGphrars Ha sroft cayx6h, cra
3HABATBCA €rO COGCTBEHHHMD, HE3aBHCHMHMB OTH OTHA, HMMYIIE
Takoe umyuwiecTso noayuuno nHaspamie peculium quasi—castrens

Ewme 6oxbe mupokoe anasenie nmbas peckpunrs umn. Kouc
O TOMDb, YTO TOrO HMYNIECTBA, KOTOpOE AOCTAJIOCh CHHY OTH Ma
bona materna,—oreus e umbers mpasa oruyxzarn. IToTH pe
CTalu TOJKOBaTh Bb TOMB cMHCIE, yTo oreus umbers Ha 3TO MM
TONBKO IIO)KH3HEHHOE IIOJNb30BaHie, COGCTBEHHOCTh )K€ INpPHHA]
cuny. Mnn. Aprxadiv 4 [onopisi pacnpocTpanMIM 3TO NpPaBHAO
MMYILIECTBO, AOCTABUIEECA CHHY OTH pOACTBEHHHKOBB Cb MATe]
CTOPOHH, T. H. bona materni generis. Hakomensn, Kcmumian
WHIB 9TO NPaBHJO: BCE, YTO CHHB npio6pbraers He ord oOTwA,
JIOXHTD €My Bb COGCTBEHHOCTh, OTel'b )K€ HMEETH TONBKO NOXKH
Baagbuie. Bee Takoe HMYINECTBO NOJYYHIO Ha3BaHie bowna adven

"Takums o6pasoms BB konub paseutia BB npasb IOcruni
CTaparo NpHHUMNA OCTAA0Ch TOJBKO MPAaBHJIO, YTO OTIY IONAXAET
TO, YTO CHH'b npio6phraers, onepupys cb MMymecTBOM® OTHA, °
4TO OH® Npiobphraers ex re vel ex substantia patris. Beaxis c
TeABHHA UPIOGPhTeHis chHAa mpUHALTEKATD eMy caMOMy.

Patria potestas sosmuxaems, xoweuHo, npexae Bcero BC
pOoXcOenin RUTATH BB BAKOHHOMB pHMCKOMB Gpakh; BB matr
legitimum.—OTHocuTebHO He3aKOHHOPOXKAEHHHXDH xbredt patria
MO)XETB BOBHHUKHYTh TOJBKO IOCPEACTBOMB HX'B y3aKOHeHis—leg
HO TaKOE Y3aKOHeHle OHJIO BO3MOJKHO TOJBKO aas liberi matura
a1a nbref oTh KOHKYGHMHATA,—IPOXONIKHUTENLHATO COMKHUTENBCTB
MY)XYHHOR M jKeHmHHOA, a He A vulgo concepti, t.-e. nbreh
uafiHo#i cBasu. CyimecTBoBazO BB MMIEPATOPCKOE BpeMA HBCKOJE
COGOBD Y3aKOHEHisA, U TMaBHBAMIMMH U3 HUXD ABAAOTCA: a) leg



adoptio 65 mncHOMS CMbiCA.

A) Arrogatio ects ycuHoBaeHIe personae sui juris. B peciyGamx
<Koe Bpems arrogatio somxHo 6HJO HenpeMbHHO coBepmarsca BB HAp
HOMB COGpaHiH mO KypiaMb mnpm yuacriu pontifex maximus u BB n
CYTCTBIH KaKb YCHHOBHTEJd, Takb H ycwHOBaseMaro. [lo pascabzoBa
O6CTOATELCTED YCHHOBJEHiA pontifex maximus cnpamuBans yCHHOBHT
H yCHHOBISEMaro o coryaciu u saThMs npemnarars HapoaHOMy co6pa
rogatio o6% ycmHoBaeHin. Tak. o6p. arrogatio cosepmanocs BB o
3aKOHa, W3AaHHAro Bbh comitia curiata.—B® Bmay ywacris mapommaro
‘6pania arrogatio mmbao w wspbcTHHA orpasuuenis: He MOIIM HHU Yy
HOBJIATH, HM GHTh YCHHOBIAEMH )KEHIIMHH M HecoBepmeHHONbTHIE (T
KaKb OHM HE MO[JH INPHHUMATh Y4acTid BB HAPOXHOMB COOpaHim).
najeHieMd HAPOAHHXDB COGpaHift BB MMIEpaTOpCKOE BpeMs arrogatio cr
COBEPIIATBCS per rescriptum principis; TOTAA CTANO BO3MOMHO H YCH
BJICHIE HECOBEpPUIEHHOIBTHHXD.

B) Ycunosnenie personae alieni juris, adoptio s mrncroms cmwic
ca06a, copepmaerca Bh Popmb vactHoft cabaku, oGpasoBaHHOH wHCK
CTBEHHO IopucnpyaeHnief Ha ocHoBanim nosoxenis XII 1. o Toms,
BcabacTBie TPOeKpaTHOA NpPOAaXKH CHHA OTIOMB, CHHB OCBOGOXKAAC
¥3b noxd oreveckofi Baactd. Onupasck Ha 3TO MOJOXKEHie, YCTAHOBH
Takof mopsazoxd adoptio: orens mnpoxaBark HOCPEACTBOMB IMancip:
CHHA KAKOMY-HHOYAb MOCTOPOHHEMY Jniy — noBbpeHnomy uenonk
3TOTh 3arbMB OTMyCKanh CHHAa HAa BOJIO HOCPEACTBOMDB MANuUmMissio
dicta. Iloroms omare crbzopara mancipatio u onaTe manumissio; Ha
HEN'b, TPeTbA mancipatio: Bb culy €A CHHB OCBOGOXKAAICS HU3D 1I
patria potestas orua. Oxmako Tperseft manumissio yxe He coBepuia
u6o Torza 6maa 6m emancipatio: cwHHB mnoka HaxoauTcA BB Mancipi
y TOKynmuka. Torza BHCTynaerTd JHIO, JKeJdalomiee yCHHOBUTS, adopts
M MpPEeXbSBAACTH NMPOTHBB NOKyNIHUKA A1 opMH vindicatio in patr:
polestatem: noKynmuks BB Cyaxb MOJAYHTH, M NPETOP HA OCHOBAHIHU ?
confessio in jure mpuroBapusaers muts (addicit) amonraropy. Cw or
MOMEHTAa IHUTS NEPEXOXHTH Bh CeMblo yCHHOBHTeaA. IIpu Takof (o
YCHHOBIEMB MOIMHM GHTh M JOuepH M HecoBepmeHHONETHie, mpu w
nns adoptio mouepeft U BHYKOB® XOCTATOYHO GHJIO TONBKO OXHOKPATI
mancipatio. JOcmurnians yHUITOX NS HEOGXOAUMOCTE STOTO CJIOXKHATO 2
H yCTaHOBU.IB, yTo adoptio Zo/MKHA COBEpIIATHCA IOCPEACTBOMB NPOCT
3aABJIEHIA Iepesb CYIOMb.



Lol yollulill uuly, u4lius 4 patltc 1100l TolVU . ILUJLUM_Y, Vikld b, AL
SMAHUMNNPOBATh ChHIHA, COBEpPINANB TPOEKpaTHylo mancipatio ero
zoBbpenHoMy auuy, a aro mocabaree Tpu pasa cosepmano manu
Benbacrsie atoro cuns xbaancsa persona sui juris. Mmneparops

Hiaub n 3abcs 3aMbHUAB OTOTH CIOXKHHA aKTbh NPOCTHMB 3B
nepeas Cyaomdb; emancipatio B» aTofi ¢doput u noayumao s
emancipatio lustinianea. Hbcxonbko padnimme nmnepatops Adacraci
emancipatio per rescriptum principis (emancipatio Anastasiana).
Heub, Bb HBKOTOPHXb CAy4Yasxb AMTH BHXOAMTH W3 NOLb BJAC!
BcrbacTBie BCTynJIeHis BB Kakoe-HUGYAb 3BaHi€ HAM XOJNIKHOCTD: I
flamen Dialis nau B» momxnocts praefectus praetorio, magister n
€NHCKona M T. A.

§ 61. Onexka U NONe4Y4uTeJIbCTRBO.

Ecnu kakoe-uubynp amuo, sanp., mazoabrsifi, cymacmexmif
Hy)Xaaerca Bb 3a6orh o ce6b u cBoemd mMymecTBh, a Mexay T
nvkers ea Bw cBoefi ceMbb, TO BO3HHKAeTB €CTeCTBeHHasi HEO6XOZ
CO3ZaTh A/l HETO 3AULUTY HMCKYCCTBEHHHMB NYTeMb. 1aKOKW BN’
HOM BAIIMTOI0 M ABJAEICA ONeKa M monednTeancTBo. Ho oxpaHes
PECOBB ONIEKAEMaro €CTh TOIbKO OXHA CTOPOHA ONEKH; OXPaHAA U
aToro nocabauaro, omneka cb Apyro#i CTOPOHH BB TO JKE BpEM.
HAECTH KOCBEHHHMB OOpA30MBP W HHTEPECH APYTUXb JHIB, MMEHH(
Kortopus umboTs nmpaBo na Hacrbropawie nocrk onekaemaro; aTe
UaMb TOXKE OYEHb BAXKHO, YTOGH HMYUIECTBO HecoBeplueHHONbTHS
c1a60yMHAro He GHJO PacXHILEHO.

Bb wauanh wucropiu omekm wumenno orore mnocabauifi
UrPaeTh €CTH HE HCKJIOYUTENBbHYIO, TO NpeoGaaiaiomyio Ppos.
ApEBHE-DUMCKOND IpaBb oleka fABMIACh NEpBOHAHaNBHO B'L BHIE
auuk, unbiomuxs 3akownoc Hacabrosamie nocak masoabrasiro,
yMHaro u mp. B3ATh Ha ce6A OXpaHeHle HMYLIECTBA, KOTOpoOE
nepediTy notoms Kb HuMb. [losromy apeBubfimas pumckas onex
abasercs, rakb ,vis ac potestas“. Ho yxe BB 3TO Bpems BB
ONMEKH IKHBETh, XOTA BB OUEHb CJa0OA CTENEeHH, M BJIEMECHTD
067 omekacMOMh, 3JeMCHTh o6azaHnocTH., Maso-mo-many ara noc
CTOpOHa olCKM pa3BuBaeTca Bce Goabe u Goake, BH3BBaeTD
TETRCTBO M KONTPOIbL TOCY.IAPCTBCHHOMY BJIACTH, W, HAKOHEWDL, I



cymacmenmuun HAZD pacroqmemmn ¥ BB HEKOTOPHXB APYyrHXb CI
925XB.

Vemanasausaemcsa onexka u nonevyMTeNLCTBO TPOSAKHMB CHOCOGOM
a) Yixe no mocraHoB/eHID 3akoHOBB XII T. ,uti pater familias legas:
super pecunia tutelave rei sumae, itajus esto“; pater familias mors B
3HAYHTH ONMEKyHa W1A CBOMXB Majtoabrauxd abredt, muu s1s cosepue
‘HONETHHXDB, HO CTaGOYMHHXDB, M A1 cBoef jKeHH BB 3apbmamin—test
mentum. Taxas onexa HocuT® Ha3BaHie tulela testamentaria. b)Ecan »
B 3aBbmaHii omeKyH® He HasHayeH'h, TO HACTYyNaeTh TaKh HABHBAEM,
tutela legitima, t.-e. onekyHoms rbaaercss Guuyxa#mif arHaTh Bh TaKON
camon's nopsiak, Bb KakoMY arHaTH NMpU3KBaOTCA Kb HacrbroBanio. c) Eca
sakoHew's, #b1Te Hu tutor testamentarius, mm tutor legitimus, To on
KyHD Ha3HayaeTcs MaructpaTtoMb—Ilulela dativa. [pesnbimifi 3aKoH
MpeANMCHBAOLIIA MATHCTPATAMD Ha3HAYaTh ONEKyHOBH B Pumb u Hram
ectb lex Atilia (311 1. no P. X.), KoTOpH#A yHOAHOMOYHIB KB STO!
praetor’a urbanus cum majore parte tribunorum plebis. B® mnposun:
Axb Apyroft sakowb—lex [ulia et Tit/a—Bo3noxuis, 3Ty o06A3aHHOC
Ha TPOBHHUIATBHHX'B- mpaBHTenefi. Bh mmMnepatopckoe Bpems ara 06
BaHHOCTB Jekana Ha ocoboms mnperopb—praefor tutelaris, a Bmocrd,
crBin Ha praefectus urbis.

Omonavrvie cayuau onexu. Ocobennoe 3uauenie umbers onel
HaZ'k HeCOBEpINEHHONBTHHMH M HaLh JKEHIMMHAMH.

1) Onexa Hads mecoseputenrornmuumu. Ilo puMCKIME 3aKOHAM
coBepmenHoxbTie HAaCTymano AN MyXXYHHB BB 14 JabTB, 1Ia >KeHIIUE
Bb 12 abTh; A0 3THXH noph oud OHam impuberes u AOWKHH GH
HaxoauTecsA moxs onekofi. o 7 akres omm Bcenbao sambasmoTca omek,
gamp Bo BCchxb akTax®s u cxbakax®, ¢b 7 abTe OHM cyMTaOTCA CmOCO
HHMH CcOBepliaTh BCh aKTH, HO JMIUBb NPH HENOCPEACTBEHHOM® YYACT
M corJaciu omekyHa, KoTopoe HaswBaercsa tutoris auctoritas. Ilo zocr
»xeHid I4 abre mamoabraifi abaancs Bnonmd xhecnocoGumMB, M tute
TpeKpAamanacs.

Ho, xorza »® cpeaunb pecny6aumxu >xuTeficKis OTHOIIEHIA yCJIO0
HUJACB, 3TOTH 14-aBTHIAi cpok® coBepuieHHONETIA OKa3aICA CIHIIKON
HU3KUN'D: JHMLA, IOPHAHYECKH XOCTHrmis coBepmeHHoNbTisA, dakTHUECK
OKa3HBATHChL BB KU3HU BrnoaHb Heymbammu nm Geamomomumnmu. Beak,
cTBle atoro 3akoHd 204 r. 10 P. X. lex Plaetoria—nocranoBuars, w1
JIMNa, XOTA M AOCTHTWIA I14-1BTHAro BO3pacTa, HO He AOCTHTINA 2§

IR



obnuafi, yro minores cranu ucnpamupatk ce6b momeunrened, u
Maly cura minorum CTaHOBMTCA OGUIMMD fABIEHIEMD PHUMCKOR K

2) Tutela mulierum. Menwuna sui iuris cronTs no xasi
NpaBy BCIO GBOK )KH3HB IIOAL OMEKOR: TOJBKO BECTAIKH H K
nvbiomis jus liberorum no lex Iulia et Papia Poppaea, uabaru ¢
npasuia. Oneka Haxb JKEHIMHAMY IPHHALNE)KAIA KA JHIY, HABH:
OTHOMB HWJH MYy)XeMb Bb 3aBbmanin (tutela testamentaria), uan
xafimemy armary (tutela agnatorum); tutela dativa zas >xemnu
cymecryers. [lepsonasansno tutela mulierum umbaa, sbposrac
IOIEHHO TaKOf JKe XapakTepb, Kaks u tutela impuberum, Ho B
noszuems npasb oma yjke cuapHO oramuaerca orp nocrbxuef
mulieris umbers cBoeft 3amauefi He ynOpaBJAATE BMYMIECTBOMD O
(oHa cama ympaBasieTh HMB), 2 TOAbKO Noakpbmaars wkkoTopsls
e NOCPEeICTBOMD auctoritatis interpositio.

Mano-no-many, oxHako, omeka Hamh J>KEHIHHAMH CB pa
pHMCKaro obuiecTBa TepseTh CBOR CMHCAB, u Abraerca TArocrH
mannHocTio, Beatacreie sroro umn. Kaasaift otmbuuas tutela ag
M TaKAMB OGPasOMBP YHHYTOKHIB CaMYIO CUABHY hopMy
oneku; ocraBmasca eue tutela testamentaria ckopo mana cama
Kb KoHuy Tperbsro Bbka no P. X..tutela mulierum Bosce mcue



5) UCTOPIS HACIBIOBAHIA.

§ 52. O0wii xons pa3BATIA pUMcCKaro Haciabn-
' CTBEOHHAro Inpasa.

Co cMepThbl0 KaKOro-HMGYAbL JHLIA OCTAETCA €ro HMYUIECTBEHH
cpepa, OCTAIOTCA €ro Bel, €ro TpeGoBaHisA, ero xoaTH. ITa HMYIE
CTBeHHas ccepa He pasJjaraercd, a COXPAaHAA CBOE ENHHCTRO H CBC
trbnocts, nepexoaurs KB APYrHMB, TaKb MJIH HHAYe oupeabJeHHH:
JMLAMDb, JTOTH NOCMEPTHHH NEpexoAd MMYIUIECTBA H HA3HBACTCA HAC.A
dosanieMs, a HOPMH, ompexbasomis ero NOPHAOKH, COCTABIAIOTH COAS
KaHie Hacanocmeennaio npasa.

Jlpesnbhmee pumckoe Hacabaosawie onpeabasnocs Bceubso cem
HHIMB CTpOeMD maTpauiaHckaro ob6miectBa. Kak® OmuIo yike ynomany:
Bb ApeBaeMt Pumb cy6bekramm npaps apasanck He oTababEubiA an
a cemps — familia, kaks #mburo enanoe, ubaoe. Pater familias 6m
TOJNBKO TJIABO/ CEMBH, HO MMYINECTBO, HaNp., 3eMeJBHHA YYacTOKB, O}
XO3ARCTBEHHHA CKOT'B, CYHTAMNCH TPHUHALNEKAIIHMH HE €My JHYHO
Bceft cemph BB comokymuoctd. IlomstHO mnO3TOMY, HTO CMEpTH rua
CeMBH HE Paspymiala CaMOf CeMBH: CGMBS MPOAOIKANA CYNIECTBOBA
TONBKO MBHANCA €A TJaBa, HA MWCMO OMUA BCMYNAAU €20 OMINU,
HUXD NEPEXOAMJM CeMefiHHS Sacra, NEPEeXOJHIO M BCE HMYUIECTBO: C
sambrsaan co6ofi ¥ NpPoZOKANM JMIHOCTh YMEPIIATO H NOTOMY BCTYNA
BB ero TpeGoBaniz M orpbuasm mo ero xoarams.

Ecau jxe y ymepmaro He 6mio cpoeft familia (abreft, BrykOB1
np.), To familia aumanace coero zaabHbAMAro caMOCTOATEJBHATO CYI
CTBOBaHiAX M BO3BpAIIAZIach BB TOTH HCTOYHHKb, OTKyXa oHa HbKO)
BHILIA, Bb CEMBI0 AZHAMOBS, T.-€. BCE MMYLIECTBO III0 O6PaTHOA AOpO!
Kb TOMy nyHkry, rak oHo BB cBoe Bpema orabaumnocs u, KOAASA
3TOTO NYHKTA, CHOBA CIMBAaJIOCh C'b NPOJOJIKEHIEMB TOH CEMBH, OTK:
ovo BHuiIo. Haxomews, ecam u arHatosdb Goabe He cymecrBoBaso,
MMYIIECTBO NMEPEXOAHJIO Kb 4YIEHAMD poXa, Kb genliles.

Takoit nopsizoxs HacabaoBanis, onmpenbiasBmifics CaMEIMB CTPOE
obuiecTBa, ABJAAETCA BB ApeBHEAIIEe BpeMA W COUHCMBEHHBIMS. C



)’CHJIYIBH.CI'C)I JiiHinouLib pawr lalililiad, 1 _yBCJll’l‘il’lBalU'l’L)l Civ llP':
ceMef{HOE HMMYIIECTBO: OHB IIOJNYYaeTh BO3MOXKHOCTh OTHUY)KAATh €I
xu3Hu, a Bcarbae 3aTMEB ero mpaBo coGCTBEHHOCTH NPHBOAHTD
NpaBy pacNOPsAAMTBCA MMYINECTBOMBb Aa)Ke Ha caydafh cumeprd. 1
o6pazons pater familias mpio6pbraers BoamoxxHOCTs M3MBHHTE 32K
nopsaaok’s HacrbroBania mocpeactBoM® cBoero 3apbmanis—_testame
OH'P MOXEeTh H3MBHHTH 3aKOHHHSA NOJH CBOHXH €CTECTBEHHHXDB H
HHKOBB, MOXXETh JAa)Ke HasHa4yuTh Hacabaumkoms coBchMb mocTO]
auno, Jpyrumu caoBamu, pazoms cb hereditas legitima passm
hereditas testamentaria.

CHOpHHME, OZHAKO, SABJSETCS MOMEHTH, Kb KOTOPOMY 32KOl
3TOTH NpoUEcCh pa3BuTis cBoGoaw 3asbmawmifr. Boasmuncreo yv
1n0JaraeTs, 4ro noiHas ceoGoxa 3abmanifi caHKuioHMpoBaHa y)
sakonaxs XIl 7. — Bbp usapbcrHOMD mosoKeHiM uxb LHuti pater f
legassit super pecunia tatelave rei suae, ita jus esto“. Hkkotope, o
IyMaiOTh, 9TO 3TO NpaBHJIO NpexocTaBaseTs pater familias Toasko
xbaate ornbaBHHA BHIAYHM M3B OGOPOTHArO HMYINECTBA CeMbH (pe:
Onu onmpaorcs npm 3ToMB Ha cabayiomis BHpajrkeHIA npHBEn
3aKOHa: a) 3aKOH'b TOBOPHTB ,legassit, a 1nOIXs nMeHeMD ,leg
naxe Bb nosawkfmems nparb pasymbiorca ToaBKO OTAEALHEA |
u3b HacrbacTBa; b) 3aKOHD YNOMHHAETH TOABKO O ,pecunia“,
IBUKHMOMB, OGOPOTHOMB HMymiecTBh ceMbu, KOTOpOe, KaKh H3B
paHblIe CTaIO0 NOLMEXKATh CBOGONHOMY pacmopsykeHio orma, 3hm
mecTBo ocHoBHoe — familia. McTuHHHA cMBcAB® 3TOro npaBmaa
obuapy)upaercs eme Goabe H3B CONOCTaBJEHIA CB APYruMB TNpar
1hxB e 3akoHOBH — mpaBmaoms o hereditas legitima, rak ros
»agnatus proximus familiam habeto“: cabx. ,familia® mommnu:
Bceraa MATH Kb Hacabaumkams no sakony.—Ha ocHoBamim Bcero
9TH y4eHHe 3aKJI04aioTb, 4TO NoJHas cBoGoxa 3apbmanit passm
aums nocak XII rabauuns.

Oxnako, crapHfi npUHUMIB, YTO WIEHH ceMbH HMBIOTH n3B
IpaBo Ha ceMefiHOE MMyIIECTBO, M nocrb passuris cBo6oAH 3281
He coBchyb ucyesaers. OHD BHpaKaeTcs NpPEXKLE BCETO B TOMT
pater familias, ecam xouern HasHayuTh HacabaHHKOMD Kakoe-am
CTOpOHHee JIHIO, AC/IKEHD Bb 3aBBINAHIM NPEABAPHTENBHO SACHO |
ABAEHHO HCKMOYMTH CBOMX'H CEMEMHHXB OTBH HacabaoBawmis, momxe:
exheredare. Bbv nporuBHoMb cayyat sapbuiamie ne mmbers uam



TPOAKOE #pu3ssarnte Ks HACANHO08AHI10: TIPA3BAHIE HA OCHOBAHIH 3aKOHA—
hereditas legitima, ra ocHomawiu sapbmanis—hereditastestamentaria :
Heob6xoxumoe macarbrosamie— hereditas contra tabulas testamenti.

Cucrema nupmabHaro mnacabioBawis norepmbia, OAHAKO, CHABHO
usnbuenie noxs BaigHieMD mpemopcron 1opucouryuiy. PAroms cb nuBRIE
HHMB Hacnbaosamiems—hereditas—nosBasercs macrbzosamie mperopcko
Bh Buab Tak® HaswBaemaro bomorum possessto. Cymmocts bonorur
pOSSessio COCTOMTH B’b TOMB, WTO IPETOPH BBOAMTH KaKOE-HUGYZH JHL
BO Baanbuie Hac1bACTBEHHHMh MMYILIECTBOMB; Bcabacteie aroro BBOZA B
sraxbnie suno me xbaaercs umBuABHEMBD Hacabauukomt (heres), H
noas3ysce Bchbumu npasamu, Kkakbs Hacabamuks (heredis loco, heredi
vicem), u B’b 9acTHOCTH, Hamp., Ha HacrbiacTBeHHms Bemu oHb umber
He KBHPHTCKYI0, 2 60HHTAPHYIO COGCTBEHHOCTB.

Bonorum possessio MO)keTh HaXOAMTBCA Bh TPOSAKOMB OTHOIUIEHI
Kb UMBHABHOMY Hacarbzomamio: a) muorza nperops BBOZuTH BO Baant
nie HacabacTBOMB mpednonazaemazo uMBUIABHATO HacTBAHHKA; 3xbe
bonorum possessio, TakuMbs 06pasoMb, SABJAAETCA TOABKO HA NOMOWIb IIE
BuabHOMY HacabroBaniio — juris civilis adjuvand: gratia. Ecna stor
fnpeAnonaraeMuR HacAbAHHKD OKa)KETCS NOTOMDB He HACTOAIMMB Hacab:
HUKOMB N0 jus civile, To Hacrosmifi heres MO)XCeT® nNpexksBHTH NPOTHB
HEro MCKB, H ero bonorum possessio oxaKercs G6Ge3mIOXHBIMB, Sine It
b) Bb apyrmxn caywasxs nperops cBouMD BBOAOMB BO BaambHie Boc
fIONHAETS CHCTEMy UMBHIBHAro Hacabiomawmis; Toraa bonorum possessi
aBaserca juris civilis supplendi gratia. ¢) Hakoweun, nnoraa mperop
naers bonorum possessio Bonpeku jus civile; umBunpHOMy heres octaerc
Toabko nudum jus Quiritium, a xbAcrenTensHOEe HacrbaoBaHie nepenaerc
zpyromy sanuy; 3abce bonorum possessio spaserca yxe — juris civili
corrigendi gratia.

Ilpuunsn, Bm3BaBuwiis mosiBAeHie bonorum possessio, B BHCME!
crenenn crnopuu. [lo mubHilO oaBuXB, yKe cBb camaro Hagana wha
bonorum possessio 3ak.aoyajsach BB HCOPABJIEHIM UHBMIBHHXD HOPMB-—
juris civilis corrigendi gratia. Ilo mubuio xpyruxs, manpornss, bono
possessio cmavara umbiao ropasgo Goabe ckpomHoe wHasmauenie. IIp
STOMB OXHH AYMAKTH, 9TO OHO GHJO BBEAEHO CHAYana ANS PEryJHpPOB:
#isn Braxbuifn HacnbACTBOMB HA BpeMs TNpOIECCAa O HEMDB MEXKAY COOPS
mMUMA CTOpOHamMH; no MHBHIO Apyrux®, NpeTops 8alaBajCs MpPH ITOM
nepBOHaya bHO WhJIBIO YCTPAHHTH PACXHINEHie WMYUIECTBA yMEpIIAro B



av.  24aviv 1ailVl 4aili b VUil b J/aAGdiailienbdb. LLWan AaLidbiainadunuvi
JMIO, OpHHaAJejKaBllee paubiie kb familia ymepmaro (suus he
OHO npu cMepTd Hacabaoxarens HaxoAWJAOCH Yike BO BaaxbHin
CTBOMB, OO BaaxbiabueMD M NOTOMY IOJb30BANOCH BChME B
CBOEro INOJIO)KEHiA NPOTHBD BCAKHXD MNONHTOKD 3aXBATHTh HM)
Hanporups, ecam macabpaukoms GHIO JHLO, HE NPHHALIEINKAE
familia nacabromarens, (heres extraneus), To OHO MorJo B
OTIIOP CO CTOPOHH APYIHXD NPETEHAEHTOBD HJH JAdajKe NOCTO}
ansk. UToGH CIOMHTH STOTH OTNOPB, HACABAHHKY H jKeJaTessbl
NOJYYHTb NPETOPCKifi BBOX® BO BaaxbHie, nmpeACcTaBHBB €My Kal
ZoKasaTeascTBa BbpoATHOCTH cBoero HacabacTBeHHaro mnpasa. I
eMy nperopom® bonorum possessio eme He phmana sompoca ¢
SIBUTCSL OOTOM'b APYro€ JHI0, KOTOPOE OKAXETCS Ay4nMb Hacabxa
DpeAbABUTS HCKB O HacabacTeb, u bonorum possessio mepsa
oxa)kercs sine re. Takums o6Gpasoms bonorum possessio umbic
HAYAJIbHO IHJBIO TOJBKO CJIY)KHTb MPEANOJATAEMOMY IIHBUIbHOMY
HHUKY, ABAAIOCH ToabKo juris civilis adjuvand: gratia.

Ho sarbu® nperops nomeas zansme, Iluuanuas heredita:
BaJ4Ch TOJMBKO Pas’h, TOJABKO LIS OAHOTO onpexahieHHaro ndua |
oxHOTrO onpexbaeHHaro Xpyra Juub, GAdKaAMHXD Kb yMEpIIeM
aTH OMMKaAWis JMUA HE MPHUHAIM NouyeMy-1u6o HacabACTBA, TO
nepexoAMN0 KB CrBAyOmEMB N0 GIM30CTH, 4 OCTaBalOCh 6€3%b
HUKA U BB 3TO BpEMJ, MOIMIO, KOHEYHO, NOABEPrHYThCA pACK
UTo6H NpenoTBpaTHTR 3TO, NPETOps OGBABHABL, HTO €CaAM Hacaba
npuMyTh BB Teuenie ompenbiaeHHaro Bpemenn HacabacTsa, on
bonorum possessio cabayowmumMs 10 nNopsAKy npwsBaHis Junay
M 3TH HE NPUMYTH BD TedeHie uspbcrHaro cpoka, To ewme cabny
u 1. 1. Takums oGpasoms, bonorum possessio seasercs sabch juri
supplend: gratia.

Hakoneus, nperops cabnars ewe ozuns mars. Bp mbxc
CIy4asixb OHB CTalb AaBaThb bonorum possessio H NpPOTHBBL LHUB
Hacrbaosanis—juris civilis corrigendi gratia: nanp. flilius ema
no jus civile sumanca npasa HacabzoBamis nocat ceoero orua,
crbacTBO nOMHMO ero Morso moftte Bb OdeHb Aanekis pyxu. Il
9TO HECNpABEATHBHMB, MPETOPD CTAND 1aBaTh TAKOMY OMaHUMI
HOMy CHHY bonorum possessio, KOTOpoe OHB 3aUIATB HPOTE
crosimaro uuBuabHaro heres. OcnoBanis a1 mososkewis bonoru












cu1p ce6b bonorum possessio BB Tedenie maBbcTHaro cpoka, To
possessio maercs legitimi heredes, T.-e. JMIaMB, NPH3HBAOIEMC
cabroBanio Mo UMBMABHOMY NpaBy, MMeHHO: sui heredes u agn
tiles x» atomy Bpemenu ornaam). CabroB. onmsaTes npu3HBaIOTC:
filiae familias Bo BTOpOfi pas®s, HO y)xe Gesds emancipati.

¢) B® tpervems kaacch npusmBaiorca unde cognati, T.-e. 6
KOTHAaTCKie (KPOBHHE) POACTBEHHHKH YMEPIIAro mo NOPAAKY «
Bn1ote 10 6-# Braogut. Crbaos. sui BB 3-# pass, emancipati
Bt ostomdb ke kaacchk wacabayiors abru -3akoHHHMA B Hesak
nocrk marepw.

d) Hakomens, 4-B Kxacch COCTaBAsACT®s wunde vir aul u:
IePeXHUBIIIA Cynpyrs, Kaks TakoBofi; cabaoBar. make npu 6p:
manus.

Tamums o6pazoms, NpeTOpcKifi SAMKTH XOTA HaeTh Bb
NpeanoyTeHie arHaTckoMy poAcTBY, ThMB He menbe Zomnyckaers
uspbcrHoft crenenu kb HacabacTBy m korwmarors. Kpomb roro, |
gie ors legitima heriditas nperopckifi azmKkT®: OTCTymacTh OTBH
»iN legitimis hereditatibus successio non est“, BroanTs nocah:
HOE NpH3BaHie NEPeYMCICHHHXDb KJacCOBB, BCabicrsie uero ok
BaeTCA edictum Successorium.

IIl. 3axonodamesscmso umnepamopckazo epemenu. Iloc
najleHie arHarcKofi ceMbH M NapasieJbHOe BO3BHIIEHiE KPOBHATO,
CKAaro pOACTRa, Bb MMNEPaTOPCKOE BpeMs MNOGYAMJIO BaKOHOZAA
JaBaTh KOTHATaMb Bce Goablie M GoJbine HACABACTBEHHHXD Ipa
IBHras arHaToB’b Haszaab. IlepBHfi Iars BB 3TOMB HampaBieH
cxbnans Bb senatusconsultum Tertullianum (npu Auxpiawd). 9
CKoe mocTaHOBJeHie xaBano jKeHmuHb, mmbiomefn jus liberorum,
Hoe HacrbactBenHoe npaso mocrb es abresr. Beabacrsie artoro,
3HBaJacL Teneps Kb Hacrbaoeawio He BB kaacch unde cogn:
ki1acck unde legitimi: ee wuckaogaarn orv Hacabzosamis ToOM
creeHHns xbrtn ymepmaro, ero orens u Gpars. Cabayomif
mars npexcrapasers sen. cons. Orphitianum, KOTOPHA Aanh T
nacrbacreennoe mpaBo Bb kaacch unde legitimi xbrams mnocrk
Beabae 3a atumu senatusconsulta mocarbzosanrs nbanf paxs um
CKHMXB KOHCTHTYUifi, KOTOPHSA PACUIMPAIH NpaBa KOTHATOBB BCE
VCTAHAB/IKBAs DA3/HYHHA WCKJIIOYEHIA BB MXb 1104b3y. Bb KOE
LOBD 3TH MCKJIOYEHIA MOYTH COBCBMB yCTpaHMJIHM arHarceBs, HO
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TOBB 6€3b pasnudig moJa Nno NOPAAKY HXb GJIH30CTH Kb yMEpHmEMy
cobaoneniems successio. ITopsaoxs npussawis onpenbaserca cabays
IMIMH 4-MSA KJIACCaMH.

1) IIpexxae Bcero npu3HWBaIOTCH OecyeHdeHms: T.-€. HHCXOMSIL
POACTBEHHUKHM YMEpIIAro: CHHOBbA M JAodepH, 1btu panmbme ymepmux
chHOBeRt u mouepedt W T. X, npu ueMb pasabars macabacTBa coBepmaerc
in stirpes: abru pansme ymepmaro cmua Bchk BuMbcrh moaywaors aox
HXDB OTIA.

2) Ecan wbre Zecuenzentoss, TO upH3bBaloTCA Gamxafimie n
CTENIEHH POJACTBA GCUEHOECHMBb. YMEPUIATO T.-€, €ro BOCXOAAIIiE POACTBE
ruku (orens, marte, abas m 6Gabka m T. 1), ¥ PAZOMB Cb HHMH H3
GOKOBHIXh POACTBEHHHKOB IOJHOPOLHHE (T.-€. TpOHCXOAsmie OTH ThX
Xe oTna u Marepu) OpaThAd M cecTpn ero M xbTH paHpme ymepmux
6parseBb M cecTeps. Paspbas mpomcxozuts in capita — noposuy, mp
YeMd TONBKO AbTH paHbure ymepuiaro Gpara noaywaiors Bck emberd zoum
AXB OTIA.

3) Tperit K1acch COCTAaBAAOTD HenOAHOPOOHBle (TAKD HA3HBAEME
c800HblE) Opams u cecmpyt ymepmaro W IETH paHbLIE YMEPIIMXD CBO)
HHXD 6paThLeB®s U CecTeps.

4) Ecan u atuxs wbrs, npususaotcs ocTaabuse 60K08bie poocmeer
Hury: Gmbxafmas CTeneHs MCKJIOYaeTh AalpHbimiyo, paBHO G6JH3Ki
crenenn abaare wacarbacTeo in capita.

Hakouens, ecam mbTh HHMKOrO M3B POACTBEHHHKOBB, TO Hacrb;
CTBO NEPEXOAMTD Kb Cympyrzy yuepmaro (ocTarokh Kracca unde Vi
aut uxor).

8§ 65. HeooxomuMoe HacibmoBaHie.

[Toxs neobxomumums Hacabrosamiemn pasymbercs npaso HhKOTC
pHIXB, OCOGeHHO OGJHM3KMXh Kb yMeplueMy Janb Ha wusBECTHyO cremeH
yuactis BB macrbaoBamin mocrh mero, Heobxommmoe macabrosamie Ha
NpaBJseTCs NPOTHRE: NOMHOH CBOGOAH 3aBHLIATENBHHXB PACHOPSKEHi
yMepLIaro, OrpaHMYNBAas TAaKb MJAM HHade STy cBoGoxy M oGesnednBa
6IM3KUMB Kb yMepuleMy JunaMb uapbcrayio nomo BB gacakzoBanin, B
pumckomMs npash Heo6xoammoe Hacabmoamie mpomuo whcKOJABKO cTazxl
M BHUIMIOCH B'b JABA PasIMYHHXD THIA,

I. Craphfimums THIOMD HEOGXOAMMAro HacahbIOBaHIs SBIACTCH TAK:



€BOOOXA 3aBBLIATENBHHXL PACNOPSKEHIfl, MpexHis npaBa cewe!
C1BAHMKOBD BHPASHINCh BB Tpe6OBaHiW, 4TOGM pater familias
sapbmaniu, eciM oHD Ha3HavaeTs HacabaHUKAMH MO MOCT
o kpafineft mph sacHo um oupexbaenso uckmouMIb SUI hered
crbrosanis  (exheredatio) — 1 meupembunof NOBEIHUTENLHO
,,éxheredes sunto“. Jto Tpe6usanie, KOHEYHO, MaTepialbHO H
uuBaio Boau 3apbmareas, Thub He membe masarano Ha HEro
(POpMATBHHSA OrpaHHYEHIs; HEOGXOAUMOCTD onpexbieHuo# e;
sacraBasna 3aBbmatess, emwe pass nozymarh o cBouxh cemel
crbAHUKAXD, U BB OTOMD JejKana rapauTis, 4TO OHH He Gyay:
Hacrbacrra cropsiva. Ilpm stomb TpeGosasock, uTo6m pater
UCKMIOUNI® CHHOREH NouMeHRO—exheredare nominatim, npouie
CeMbH (ZOYEpH, EHA, BHYKH) MOIMH GHTh MCKIOYEHK obuest ¢
inter ceferos. Ecan 3aBbwartens He mcmonmmis 9TOro, ymoJya
feritio) o csouxd sui heredes, To sapbmanie merbicTBUTENHH
umu  oryacrd. Owno mneabAicreuressno Bmoanh, ecau praet
caercst cuiHOBeH; OHO HexbfcTBUTEABHO OTHacTH, ecan He y
npoyie sui heredes: satu mocabauie Hacabryors Toraa Bmberk c
HagHaueHHBIMM BB 3aBbiuamin  (,praeteritus suus scriptis hel
partem accrescit®).

IIpemopcrizi  30uxms suaunreasno pacwimpuats 310  (pe
Heo6xoxumoe Hacrbaosanie cemeRHLIXB HACTBAHUKOB'S, NpH YeM?
OHD yPaBHID KOTHATOB® Cb arHatamu. [Iperopckift smukts
exheredatio ansa Bchx®s libers sasbmarens, crbzopar. u LIS el
npu aToMb mas Bebxnb liberi mysxeckaro nouaa TpebGyerca exhred:
natim, ¥ TOJABKO AJAs YKEBIIMHD ZOCTATOYHA exheredatio inter
Ecan Bb 3aBbmanin meucnosnewo ozmo usb sruxs Tpe6oBanif
Top® aaeTh honorum possessio contra tabulas testaments: libe
HAIOTH CBOM 3AKOHHH HACTH, OXHAKO HbKoTopus pacuopsxenis
TeJs ocTaloTcs BB cunb.

Hakoneus, IOcrunians Brecs eme mhckonnko [OTIpPaBOK’
NOJOJKEHIS O HEOGXOAMMOMT hOpMATLHOMT HacrbaoBanin; om1
BUIb: 4) uTO BCh sui 6eaw pasamuin monoBB ZONKEM 6HTE )
poBaHn nominatim; b) yTo skcrepezanis mokers 6t cosep]
mo6oi opub; ¢) uTo B cayuab mapymenis npasuas 061 exh
sapbulanie Bo Bchxb cayuasxn OTNaJaeTh, U OTKPHBACTCA HAC
ab intestato.



Bhuaniu Huyero GJIHM3KHMD JHLIAMB, HADYWIHAD €CTeCTBEHHOe offic
pietatis, nbficreoBaas nhckoarko He BB cBoeMd ymb, m Bce 3asbm
HOCHTD TaKMMB 0o6pasomh color znsaniae. Ha stoms ocuoaniu 6aux
muMb HacabAHNKaMs NOKOAHAro CTaluW AaBATh MCK'b O NPHU3HAHIM Tal
sapbuania nexbficreurenbuuMb—quaerela inofficiosi testamenti. 11
Tpe6oBaTh yHHYTOXKeHis 3aBburanis mocpeacrsoms quaerela inofficios
stamenti npaHazneXuTh TOJABKO CABAYIOWMMB JHUAMB: HHACXOASI
(descendentes) u Bocxoasmums (ascendentes) Bcerza: GpathaMb Ke I
CTpaMh TOJIBKO BB TOMb cayyah, ecrm ump BB 3aBbmanin mpeanou
6na KaKam-Tu6O persona furpis, T.-e. JULO, HA KOTOPOMB JEXHTD
4arh obmecTBeHHaro npeapbHis; Ho Bch oTH auMIa MOryTH Tpe6OBATS &
npoBep)xeHis 3asbimanisn, oxHako, TOJIBKO TOrAa, €CAu UMD HE OCTAB.
sasbmaresens no kpafimei mbph !/4 wactu ux® 3akoHHOA gousH.

HenpembHHas wacTe HacrbAcTBAa M HasnBanace portio legitima.

IOcrunians BHech u cioona Hbckoabko uambueniit. OHB BO3BHIC
HenpembHHYO ZOMO STHXD JHIB, KOTOpad NOMKHA GHTbH OCTaBJEHA
no 3apbmanio, 10 1/, uxb 3aKOHHOA JO/NH, €CIH OHA COCTABNAJIA MEE
yeTBepTH Bcero Hacabactea, u xo '3, ecau Gorbe serseprn. 3arbus
NocTaHOBUAB, 4TO quaerela inofficiosi testamenti moxxers umbre M
TOJBKO TOTZ4, €CJAM STHMb HeOGXOAMMHMED HacabIHUKaMB BOBCE HHM
He OCTaBJEHO; HANPOTHBB, €CAM HMB YTO-TH6O OCTABJIEHO, XOTA U M
AXxB HenpembHHOA ZOJMH, TO OHM MOTYTH TPeGOBaTh HE IOJHATO YHF
>KeHis 3aBbmaHis, a TOJBKO NONOJHEHiA MXB HenpeMbHHOR noMH—¢
ad supplendam legitimam wunu actio suppletoria.

Taknms 06pasoMs, GHIO YCTAHOBJIEHO Bh PUMCK. npasb marepi
Hoe Heo6xoxumoe wacabrosaHie, T.-e. mpaBo U3BBCTHHXB GAUBKUXE J
Tpe6oBars u3BbcTHyIO wacTe HacabacTBa; 3Ta HACTH XOMKHA GHTH (
BAeHa BB Toft mau xpyrofi ¢opmb: wru Bb Buab HaswaueHis Ha BTY 2
HacabasukoMs, uan BB Buab Jgerara aroft wactu wacabacTsa, UK BB I
JlapeHis Ha cayyait cMepTH.

I11. Toanyio peopranusauio Heo6xoauMaro HacahoBaHis coxepy
sakond IOcruniana, smmenwii nocak cocrasaenis Corpus Juris Ci
TaK'h HaswBaeMas #novella 1I5. DTOTH 3aKOHB CAUBAETDH BO-EXMHO H (
ManbHOE M MarepiaibHOe Heob6xoaumoe HacabroBaHie n, Takumb 06pas
IpeKpalaeTd CyIECTBOBABINI A0 CHXB MOPH AyalusMb ABYXB CHCT
Hocranosaenia Nov. 115-i eBoasrcs Bkpatub kb cabpyomemy: zxec

AeHTH © acuenzeHTH 3aBbmareas umbioTe HE TOABKO npaBO Ha YK
Moxposexift. Her. PuM. upaBa. 16



§ 906. icTOopld OTKas0Bb.

Kpomb nasmauenia nacrbanmuka, macrbrozarenr moxers caby
Apyris pacnopsiykeHia Ha cayua#i cmepTH; Bajkubiimee Mbcro Mexxay
BaHUMAIOTH pacnopsKeHis o Bwaash wuacrbauukamu msBbcTHHXD
uau uspbcTHLXD Bemef u3b HacrbacTBa TpeThuMh JHIaMb. Pacmo
Hi 3TOro poxa W HA3HBAICH OMKA3AMU.

ITepBofi ucropuueckoft popmosi 0TKa30B'h B'b PUMCKOMD mpasi
1. Has, Jerath—I/e¢gata. Eme 3akonn XII T126. B uapbcrrON® NO
Hin «uti pater familias Jegassit super pecunia tutelave rei suae, .
esto» ysakoHaau npaBo 3apburaTesns Ha’HAYaThH OTKa3h, KOTOPH
caoBa legassit ¥ nmoanyunau Hassasie aeratoss, Ho us®m artoro e
JKEHisl BHTEKalO TO, YTO JEraTH MOTVM GHTH YCTAHOBJEHH TOJb
TecTaMeHTE (Takh €ro numcupationes) ¥ BO3JOKEHH TONBKO HA HA3
Haro B HeMb HacabIHuKa; HacrkZoZaTesb He MOI'B BO3JIOXKHUTE JeI
Ha Hacrbammka ab intestato. Ilo coeft cpopmb n coemy abficrsi
OUBHJBHHE JIETATH SBJSAIHCH BB 4-XDb THOAXb.

a) Legatum per vindicationem. ITOT® J€rars yCTaHABJI
mocpeicTBomMs caoBb ,do lego“ uamp. ,Lucio Titio servum Stichi
lego“; B® Takoft copmb Morna SwTe OTKasaHa u3BbcTHAaA Belw
CEPBHUTYTH; JHIO, KOTOPOMY OTKa3aHO—/IEraTipd NoJay4Yanrs Bcai
aTOoro b npuHsTiemd HacabaHukomd HacabAcTBA NpAMO BemHHIM
rei vindicatio. b) Legatum per dammationem, ycranasaupapuif
¢opnt ,heres meus L. Titio centum dare dammnas esto“; scat
aroro Jerara Hacabanuks OGA3HBANCA HCNONHHTL TO, YTO HA HET
JIOXXEHO, MEXAy HUMB M JeraTapoMds Bo3HMKaao obligatio quasi e
tractu, mpuuems Jgeraraps umbers nmpotmBs HacrbaHMKA HCKB — ac
testamento, KoTopwfi ocymectBasics BB nepiond legis actiones t
manus injectio. c) Legatum sinendi modo, wanp. ,heres meus c
esto simere L. Titium servum Stichum sumere sibique habere“; n
HUKD OGA3HBAICA TOJNBKO He MBmIaTe JleraTipy B3sATh OTKa3aHHY
Beme. d) Legatum per praeceptionem, nanp. ,L. Titius hominem §
praecipito“. Tounwit cmpicas aroro mnocabausaro Jerara 6uaAB CI
MEXIYy CaMHMH DHMCKHMHM IODHCTaMH: CaGMHBAHIOH XyMaJH, 4YTO
JE€raTh BO3MOXEHB TOJBKO Bh MOJB3Y ONHOrO H3%h CoHacabam
TOTB, KOMY OCTaBJeHDb TaKoR Jerats, yAep)kubaeTh ceGh Bems
c4eTs HACABACTBEHHOA J0.MHM; NPOKYJABAHIH, HAUPOTHBH, AYMaJ
legatum per praeceptionem BoaMO)KHO M BB NOMB3Y APYTHXB I



AEAIRIEVDAELD A D 1patitiil Pt HelllllQLiVviibvills iyt Ve VY| AR
TeIBHO oTmana nocak Toro, kak® sakoHOMB uMnep. Koncmanmu
Koncmanuis 1 Koncmanua GHIO NO3BONEHO YCTAHABJMBATE JETaTH
apo6oft dopmk.

Bt umnepatopckoe BpeMs [oAydMJa OPUAHYECKYIO CHIY APY:
dopma oTkasor®, T. Ha3. fideicomissa. 3apoanms dToft HOPMH AEK:
BB DasIHYHHXD CJAOBECHHXD HJIM IHCBMEHHHXD NpPOCHOAXB UJIH IOPY
HIAXD CO CTOPOHH yMepmaro HacabAHWUKY BHAATH 9TO-HHG. TPETHEMY JH
Takis npock6H cHagana BoBce He 06A3HBaaM HACTBIHHKA, W HCIOJHE
HXB> NOKOWJIOCH ToJbKO Ha ero fides (orcioza fideicomissum). Ho
ABrycra ummepaTope [OpYYalOTh MATHCTPAaTaMb—KOHCYJIAMB, 3 MOTC
‘0co6umb praetores fideicomissarii, sa6orurscs o TOMB, UTOGH Ta
fiideicomissa 6mau ucnosmsemw, Beabncreie storo zas awua, BB mOJ
KOTOparo 4rto-Ju60 OTKa3aHO, BO3HHKAeTh He OOHKHOBEHHHHA I'PaXKn
CKiff HCKDB, a )Xano6a, pascMaTpuBaeMas Marucrparamu extra ordinen
Jideicomissio persecutio. Fideicomissum sorso 6HTs BOBJIOXKEHO HE TOJ)
Ha Hacarbanuka no 3asbmaniio, Ho u Ha Racabauuka ab intestato; kpc
‘TOrO, OHO MOJETH OHTh YCTAHOBJAECHO He TOJAbKO Bh 3aBbmauin, He
b 3aBbmania B® mo6ofi popmb. O6ukHOBeHHO, BupoueMs, fideicon
-SUmM HaRHAYaI0Ch BB ocobomb nucemb wa ums Hacarbanuka, koTopoe Ha
-BasIoch codictllus.

.Pasnnuie mexxay aeratamu n uzeHmKoMmuccaMu BB TedeHie noc
‘KJIACCHYECKArO BPEMEHM MAaJO-NO-MaJy CIJIa)KHBAJIOCH: Ch OJXHOH CTOPO
8akoHDb umnep. Komcrautusa u Koscrannia o6aerunas cdopMansho
NS JIEraTOBB, a Cb APYroi—pHAEHKOMUCCH OGHJIM NOABEPIHYTH B:
HBAmMUME MaTepialPHHMD OrpPAaHHYEHIAMD, KOTOPHSA CyUIECTBOBANK .
JIETaTOBh. JTOTH NPOLECCH CJAIAHIA JAEraToBh b (DHAECHKOMHCCAMH O
Bakomuend umnep. fOcmunianoms, KOTOPHH YCTaHOBHIB, uTO legal
u fideicomissum gomxHH uMBTE COBEpIIEHHO OAMHAKOBHSA MOCI
CTBis.

[lepBonasansro macabaonarens umbab noanyr c80600y OTHC
TEJILHO OTKA30BB: OHBb MOI'h HA3HAYATh HXB BB TAKOMB KoauuecTsE,
Bce HacabacTBo Morao ucaepnmarbca mmu. Ho BB Takoms cayuat macy
HHKY He GHJIO HHKAKOA BHTOAM IPHHHMMATh TaKoe HacTBACTBO cO BC
€ro XJOMOTaMH, ¥ NOHATHO IIOBTOMY, 9TO Y4CTO AOMKHH OHUIM BCT
9aThCA CAyuaW OTKasa orbs Hacakicrea; a Bcabacteie sroro ormazaxn
camo saBbmanie. YToGH COXpaHHTH OTKasH BB CHIb M  3auMHTEpeco:
-HacrbaHMKA B NpHHATIH HACTBACTBA, 3aKOHOAATENBCTBO CTANO BBOJ



CKOJIBKO BPEMEHH CNYCTH, APYyro#t 3akoHhL lex Vocomia (169 r.
NpeAnucanh, YTO HUKTO HE MOXCT'b [OJMYUHTh [O OTKa3y 6o
cymmH, KoTOpas ocraerca Hacabauuky. Ho u aToTh 3akoB® Gab
e UpHYMHAMDB HexocTaToucHs, Hakoweus, lex Falcidia (40 .
YCTaHOBMI'b, YTO HACABAHMKY ZOMM(HA BCEraa oCTaBaThCA '+ d
cabactea; ora /¢ m HasmBaerca quarta Falcdia. Bnocabacrsi
OrpaHHYCHIO GHUIH MOABEPTHYTH M (DUAECHKOMUCCHL.

[TpeameToMs OTKa30BB GHBAIOTH OGLKHOBEHHO Kak.-HHG. OT
MMYLIECTBEHHHE OGBEKTH, HO BO3MOXXHO H TaKh, YTO OTKA3HBA
BbcTHas KouauuecTBeHHas yacte HacabacrBa (', Yy u T, 4.) m
wbaoe Hacabacrso. Craphfimifi BUZD TAKOTO OTKa3a NpeACTaBJS
legatus partitionis. Jlnuo, Bb DOABSY KOTOPArO OCTABJAEHH TAKOI
He abaaercs HacabrHUKOMD M YHHBEPCATBHHIMD SUCCESSOr OMb;
JyuaeTh TOABKO OOA3ATEIBCTBEHHOE NpaBo Tpe6oBaTh OIB HAC
BHZA4M yKasaHofi emy wactu Hacabacrsa, Cb nosBaeHiems duxn
coBb, Bb HXB Gopvwh CTaJO BO3MOXXHHMB OTKAa3HBATH HE TOMIb
HacabacTsa, Ho u Bce HacabacrBo. Bh nocabamems ciayual mm
TaK. 06. fideicomissum hereditatis win ynugepcanrvruits gudeu
KOTOpHA IO csoedl lopuanyeckoii npupoxt npeicraBasers HbuTC
MEXAY OTKa30Mb ¥ HACTOAIIMMB Hachhrosaniems.

Tunorpa$ia Aasrurynepa, donranka, 96.
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8 cB.
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fizexmut xa 25°,

BO3HATPAEJEHid MPUTIAMATCA 10 KPYIHHME TPeMb akKmio-
HEePHHIMB H 10 0ZHOMY 6aHKOBCKOMY mpexnpiariams. Heo6xoxumo
Ha C000MeHie noApoGrocTel npuIaraTh 1ph. ceMmkoneey. Mapkm.
Aapecs: C.-Ilerep6yprs, Mopckad, 1. 13, kB. 14, BB KOMHCCiOH.
KOHTODY, o6e3meden. 3&310;0% Bs 15.000 p., B. M. Cybakosy.

‘Bb nosib3y ronoparowugb.
IIbcan, aympl M carupnl Jl-Ba.

Aapecn: r. XapbKoBh, BeTepHHApHH HHCTHUTYTH, 3aBbIylomemy
rariedngeckoit xabopatopieii.

HCTOPIA

OPEBHEK $UNOCODIN

KH. C. H. Tpy6enkoro

(mocMepTHOe M3naHie Kypca 1o McTopin ApeBHed durocodin,

HCIpaBIeHHOe M JONOJHeHHoe aBTopoMb Jbroms 1905 r.).

Bomsia u3b  meYaTH M IOCTYNHAA BB HPOJAKy Bo BCh

kumkHEe MarasuHe. Ilbea I gactu 1 py6. 25 k. Cxians

nsgania . mpu tanorpagin T-sa U. H. Kymuepess m K°
(Mocksa, ITumeHoBckaa yi.).




GGG IO ORI ICK R AIIGICICK 0K
MPOAONHKAETCA MNOAMUCKA
Ha 1906 roaxsn

- HCudupckag Phuv®,

COIAMBHO - IOMETHICCKIR * emeHeABIbHEKD, H3LAMMiHCA €D 5-r0 1ML BD
- Topord Hpkyrek. '

. ExenexBabHAKD STOTH Bb CBOHXD PYKOBOIAIEX'D CTATHAXD LpH-
IepXHABACTCA NPOTPAMMH NAPTiA HAPOTHOR CBOGOAH.

Bb exenepbubaEkd yibasercd BHUMaHie XHSHA IPYTHXD Cylle-
c'm{;ionmx'b Bp Poccin molMTHYeCKHXD naprifl, rpynos H OpraHu-
3auii.

»,Cuéupckasa Phub“ Bxoxurs BB o0pasoBaBmeecs Bb Ilereplyprs
610po mporpeccHBHOR neyaTH W 6yASTH HA CBOHX'D CTPAHHIAXD HO-
MBmaTh paschiaeMulsa 3TAMD 610p0 BCEMD NPAMKHYBUIAND Kb HEMY
DPOBHHI[IaIbHKMD H3JaHiAMD CTATHH IMaBHKXD PYKOBOAUTEIel nap-
TIH HapOAHOH CBOGOALI.

Bb oTHOmEHIE TocTaBIeHIA cTaTell 3TOMY 610pO Y&Re 06hiadn cBoe
yuacrie cabayomis aauna: O. E.. Bykanckifi, B. WM. Bepraxcki#,
kH. Iletps M. oaropykops, I. B. T'eccens, B. M. Teccens, . B. Ioa-
aoch, A. U. Kamunka, H. H. I{,%Pi;em;, A.M. Komo6axens, A. A. Kop-
HHIOBbB, A. C. Hsroess, II. H. Mumokoss, B. 1. Ha6oxkoss, A. H. Hu-
koabckift, M. U. llerpynkennus, II. B. Crpyse, xu. A. H. lllaxos-
ckoit, I'. ®.1llepmeneBuys, M. . PparMans.
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HoxnucHad ubHa Ha ,Cabrpckyio Phub“ Ha Texymee moIyroie:
¢b J10cTaBKofi H mepechlikoif mo mours—2 py6., Ha MbcaAnb—35 K.;
po3HANa—10 KoI.

IlepembHa axpeca—20 kom. Takca 3a OOBABIEHIA: 83 CTPOKY
neraTa—20 Kom. o : :
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Penaxuis B xomTOpa rasets momMbmalorea: 2-aga Coaxarckad, 7.
Pejakuia OTKPHITA IS JAYHHXD OGBACHEHIA o GyAHaMb OTDH 10 10
11 y. gHA. Kontopa OTKPHTA OTBH 9 X0 4 4ac. 1HA TOXe N0 CYRHAMD.

A1s TOPOACKHXD NOJUHCYHKOBD H &GOHEHTOBD: HA OOBABICHIA
OTKPHTH OTIbIeHid: Bb nucue6yMaxHoMD MarasuHb 6p. IllraM6oxs
(Boapmas ya.) u Bb koHTOPS apxaTerTopa A. M. Ky3senosa (yrois
Amypckofi 1 Boxbmof# yi.). o

Jast mHOrOpOZHAXD MOAUHCYHKOBD aIpPECh IOKA HCKIIOYHTEALHO
oaunb: Upkyrers, 2-aa Coagarckad, 7, ,Cna6mpcko#t Pham“.

Pexaxropp-u3iaTenb M. Yepunxosckili.

GHK
GHHC

H
3K

AHHHACK
CHHCHHAG

b3
I\+’\+

3.4

HHGES
+

VT
Yo¥

+,
L

+V

A A OO A ORISR

K-



WOKOBENIA ENEREISTBNNED.

BbiXOAUTL KHMHKAMK Bb 3—4 nucta exeHefbabHO
no pacwupeHHoW nporpammb.
Kpoub crareli mo o6uiecTBCHHO-NOAUTHIECKHMD H BKOHOMHYECKHMD BONPO-
cams ,,MockoBcklii ExxeHeaBNbHMK®' Gyiers ynbiare wbero u
CTaThIMB N0 BONPOCAM® JHUTEPATYPLI, HCKYCCTBA H OGIILECTBGBHOH EHSH’I,
a 10 Mbph BO3MOXHOCTR—R& UPOA3BEACHIAMD CEAICTPHCTHYECKArO XapaKTepa.

B1b KypHanbs npuHMmMawTbL y4actie:

H. H. Aeuuoezs, cnam. Ic. M. Azeeeao. n)zonb A. C. Aﬂencneaa I0. B. Auxensansds,

B. II. A Apcenbma, H. H. Baxcenoss, II. B.
ofpasoes, H. A. hepr’)ms M. H. prna 0. E. Bywcammiu, npog. C. H. Byaea-
%063, zun.-non. M. B. Buxmopoes, npo¢. II. I Bunoepa@oea npus.-non. M. H. I'ep

nems, O. I'epwensons, B. .4. Tonbyess, n ¢ I‘po.uomacoez nopod. A. I
I'yca’coes opus.-non. H. B. A /A , opod. B ena DpHB.-
non. J. H. Ezo Ipoca opodp. M. 3, 3bmoacma M. A, Heanyo063s, upoqa 8a-
m«moea I'. B. Ioanocs, . A. B. Icapmauwsa, A. A, ICay MAND, npnx.—nou. 'H. A.
ICucm;moacma npod. M. Ia)oaaecemu, UPHBE. -nou C'. . iaapescriii, npod) B.
Ryaumno—Rapaoaeoo npmb B. @. Jesuymnii, P, Jlednuyniii, npog.

mamuua, ﬂﬁ’d’ H. B. Kmumu H. H. JIwoea, B A, Man.aanoea A. H. Mancu-
063, M. apaommt, M. Mapxeascs, B. I'. Muxainro6ckiti IlpO(b B. M. Maoo-
3mescKil, npod) I. H. Heacapodwses, H. . Hoeuxns, I0. A. Ifococwtbuoca :?ocp
J. H. Hempaamuuma npre-aon. 4. H. Iloxposcwiti, T. H. IToaneps, npod.
Hocwunroes, npue.-jou. I'. K. Pax.mawoes, H. ®d. Poduuess, B. IO. Cranons, JI. 3
Caonumcriti, npus.-non. B. H. Cupo.uﬂmmmoau . B. Cmpyee (6 g/enamop's bcaoco
sKueHia%), mpod. C.Ca/mammo «n. I. H. Tpybeyrots, m 'MO083, 1pod. C.(D.
Dopmynanoes, npod) D. Dopmynamoss, mpod. Xsocmoea, npod. A
Yynposs, npod. ¢o'na-llry/tme-1‘eoepuuua (®pefiéyprs B Bpeiieray), M. II. IIIenmma,
npus.-nou. JI. H. dcnononscriti. w npyrie,

Ilpouomaorca nevyaranie nocmeprheixv cratedl apod. ku. C. H. TpyGeuworo.

M iti E: 3 rca Bb Mocued &b riockaxs M. [l Coituna u BO
sebxn KHWKHHXD> MarasWHaxb W aaskaxb. Bw C.-MlevepGyprs: »n wiockaxs B. A. llrammmwkosa,
.y apTe]H YJMYHHXb OPOABUOBT IPOM3BESHIH MeYaTH W Bb KHFKHEIXL Marasupaxh KapGac-
nukosa (Jluretinas, 46), ,Hawa JKuaus¢ (H ifi, 49), Muriop (Juretinan), ,Pyccxoit
Fasern® (Hesckift), ,[o6poe Hbao“ (Baccefinas, 4). Ipeacrasureas aas l0io-3ananuaro xpaa—
A. A, Coxonosekifi: Kiesd (Kpemarnin, 14). Bopowews (B. Jlgopauckas)— T-Bo MoauaHOB®-
Bornauoeb, (B. Mockosexan)—Aragonosi. Jlyranckv— lllianomnnrorr M. Xapbkosn — [Ipasn,
Xapek. O6m. BuGniot. Bn'feﬁcu‘b (M. Mockosckan)=3aawynuss M. Tarauporb—RB. M. dunes-
cxas, I, B, I i, Cum ab—M. M. 3aropoackiii. Hosouepracews —B. M. Kiennnn.,
Bunnnya (Ilom-ancxoﬁ ry6.)— 13 Pajixepb. MutcKb—b. A. I‘ogonem,xm Hukonaesn (X%pconm\
ry6.)—M. O, Ilaxb. fiata—Boaxoss. Wra — raseTH. Kiockw Maudpenr. Ranyra— I'opuan.

Rpacxoapckn— H. TperyGosb. TawnenTs—M. Caumy.ibckiit.
[Ipencrasutenn 3a-rpawMued: Agence de la Presse russe: Parls —12, B-d des Italiens, 12.
Ma#nb — Saarbach’s Exchange. Luzern by Dlelﬁel‘ (Buchhandlung). Lausanne — Librairie
ouvelle.

Mpiomn AnA AMYHLIXL 06uAcHenil y pepaxtopa: oTb- 3—4 yac., y ceper. oTb 3—5 yac.
VEJNOBIF MNONMUCKMH:
Cb MapTa A0

4 l 50 3a-TpaHmuy X0
xomna roza— X P. 38 3 mbe.— K. komua roxa— A P.
3a nepembny azpeca 25 x. O0bsABIeHiA N03aIH TEKCT& 33 CTPOKY UETHTA

50 k., a Ba 3axmeil o6xoxkb — 1 py6. Ilpumumatorcs y J. m 3. Meruan

u KO B» Mocksb m Bb orpbieniaxs.

Huuzonpodasupr ydepmuearwms cs nodnucnod umnor 5% Komucciowepol pos-
HuyHOU npodamu noavayiomea o6biynod ycmynwod. = Tenedowb Ne 127 — 18.
Arnpech perakuin u KoHTOpL: Mocksa, CTpacThaa nacwappb, A. Husaro.
Llodnucra npunumaemcn: 65 wowmoprs pedaryiu, y H. Ileuxosckoir u
80 6CIBLS KHUNCHHLLS MALAZUHALD.

Penakropb-uagateap upod. wn. E. H. Tpybeynotl
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