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A
L ET T E R, &

GENTLEMEN,

Ncacep to you by every fentiment of affeGtion
and efteem ; united with you in the fame politi-
cal principles and ideas of the conftitution ; I need not
profefs my zeal for your interefts and honour. I have
always acted with you, and can now look back with
plcafure on our paft condu&. I find it fteady and uni-
form, except in one inftance, when we. were firft in-
fenfibly engaged, and afterwards as infenfibly carried too
far in fupport of the war in Germany. I make this
acknowledgment, without apprehenfion of offending,
as I know your opinions upon that fubje&. Buta new
and extraordinary crifis of affairs is coming forward,
which will call upon us to maintain the integrity of our
political principles and character. I am therefore de-
firous to lay before you fuch reafons, as, in my opinion,
ou;ght to influence our fur£¢ conduct and engagements,
with regard to the ft-+8° things that are paffing here. -
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~ An oppofition is forming againft the meafures of go-
vernment. Such is the language of fome people to exprefs
a perfonal diflike to minifters, or a conteft for power,
for places and employments.  Could I think it perfectly
decent, 1 would rather call the prefent oppofition a
formed defign againft his MajesTy’s mdependence, and
liberty in e>.01c1ﬁnor the moft conftitutional prerogatlves
of his crown. The declared and avowed intention. of
the great perfons engaged in it, is to command the pre-
fent reign, -and di&ate to their Sovereign ; Awmbly to in-
form him, to whom he fhall give, not only the di-
rection of the public affairs, but even his private affec-
tion and efteem.

Two noble perfons, and a third, ftill more noble,
have declared themfelves the patrons and leaders of this
oppofition. The two firft appear in fupport of the
whig intereft, and the old Englith families, formerly di-
ftinguithed by -that denomination. They complain,
that the tories, by which title they mean to diftinguith
the country-gentlemen, to whom I am writing, are re-
ceived by the prefent adminiftration, into offices of
truft -and- -confidence’; or what, perhaps, in fpite of the
.' I'pmt of refigning, they more reﬁ:nt, into places of pro-
fit in the ftate. - Thus have they revived thofe unhap-
py diftin&tions, under Wthh: out fathers were enlifted,
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and engaged in almoft civil war. The noble perfons
would renew this war, and, in contradiction to all con-
ftitutional principles, would narrow the bounds of ma-
jefty, and confine its cares, its attention, and its boun-
ty, to a part, which ought to be diffufed through the
whole, of the nation. Thus would they make their fo-
vereign, in Hamlet's language, a king of fhreds and
patches, inftead of the common father and monarch of

his people.

Another of their complaints is truly moft unaccount-
able ; that his MajesTy, in prdof of his firft declara-

. tion to his parliament, is indeed a Briton ; true to the

interefts of his native country, and uninfluenced by any
predile&ion for Hanover. An attachment to German
meafures was the deepeft ftain of the two late reigns.
When his prefent MajesTy came to the throne, he
found us involved i{n a continental war, to which the
dearcft interefts of this nation had been facrificed. The
dignity and honour of the kingdom were, ignominioufly
abandoned, by treaty, to the infolence'and arrogance of
- the King of Pruffia. May no fuch treaty ever appear
again, to ftain and darken the glory of the Britifh an-
nals! In this fituation, our foveréi’gn, gracious and
~good, would have given up Hanover to the welfare of
his native country. - He would have put an end to ‘the

B German



[ 6 ]

German war.  Impofifible. He would have recalled
his Britifh troops.  Impracticable.  This continental
- mifchief hung, like a dead weight, immoveable, upon
all the other operations of the war. It lay equally hea-
vy upon the negotiations of peace, and emboldened
our enemies to refufc us thofe terms, which we had a
right, from our fucccefics in every other part of the
world, to demand. But, if the noble perfons have
founded their oppofition upon thefe complaints againft
their {overeign, what wonders of political archite&ture
may we not expe&t, when they raife the fuperftruéure
of facion upon fuch a foundation?

But, in truth, what do they propofe? That one of
them fhould indulge his natural difpofition, and pleafe
himfelf with the hopes of finding his account in tu-
mults and confufion; in parliamentary difputes, and
the riots of clections, is nothing wonderful. They may
recal a momentary youth, and bring back to his ima-
gination thofe illuftrious fcenes, in which he firft dif-
played his political abilities. Experience then taught
him the value of thofe a&ive virtues, and habitude has
confirmed’ him in his good opinion of their merit.
Even age, and its unavoidable infirmities, have not con-
vinced him of the breach of chara&er, in engaging
again in the contefts of ambition with people, who are
only
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only entering on this bufy tumultuous fcene. I de not
mean to blame, and I fhall not prefume to pity him.
Whoever has not in himfelf, and his own underftanding,
the refources of retirement and felf-enjoyment, is al-
lowed to go abroad, at whatever indecent hour, for
amufement and diflipation. His age, however, might
jultly ftartle the moft fanguine {pirits, that found their
future hopes of ambition upon a life of more than
threefcore and ten. But fome gentlemen, furely in-
fluenced, rather by a principle of gratitude, than any
reafonable appearance of his fuccefs in this defperate
proje&t, have refigned their employments, ufeful at
leaft, if not abfolutely neceffary to their aeconomy.
What have they to expe& from a life of feventy years,
animated by the fhort and wafting vigour of the rage
of facion, and an unnatural ambition ?

The fecond noble Perfon is of fo different a charac-
ter ; fo naturally an enemy to violent and precipitate
councils, that it is amazing, by what influences he could
be wrought to engage in the prefent {yftem of oppofi-
tion. He certainly does not forefee the unhappy confe-
quences, into which he will unavoidably, and without
a poflibility of retreating, be led by thefe engagements.
He, who loves his country, and reveres the conftitution,
is expofing them both to certain confufion, and, at

I leaft,
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leaft, probable diftrefs. ~There is another circumftance,
with regard to this noble Perfon, not a little fingular.
With all affection and reverence for his Majefty, he is
cntering into league and amity with a party, who are
determined to diftrefs his meafures, and infult his ad-
miniftration.

It is wholly foreign to the defign of this letter, to
inquire into the circumftances, either of his refigna-
tion or difmiffion. I hope, however, he does not think
it the right of fubjects, only, to refent, and that
" princes are to be infenfible to the negle& of duty, and
the indecent behaviour of their fervants. But if the
noble perfon founds his oppofition upon the indignity,
whether real or fuppofed, with which he has been
treated, where fhall we fix our ideas of virtue, parti-
cularly that firft of virtues, the love of our country,
when a man fhall dare to avow his private refentment,
as a juftifiable reafon for his oppofing publick meafures ?
Upon this plea, the late Lord Bolingbroke has juftified
his entering into the fervice of the Pretender, and
his leaving it. ¢ But an ancient family is diftho-
“ noured by fuch an indignity.” What right has any
man to plead the mecrit and fervices of his anceftors, wha
has himfelf deviated from that line of condu&, which

they thought duty to their Sovcreign ? :
| ' But,
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" But, as I conceive, we are deeply interefted in the
condué of this noble Perfon. We are therefore autho-
rifed to inquire into the motives of it, and I think we
may rely upon the following account. He had ecarly
in life conceived fome very exalted notions of the
rights of whiggifm to dire¢t the adminiftration, and to
govern the Sovereign. He therefore could no longer
hold an employment, by which he was obliged to the
mortification of feeing the Tories, fight bateful, fight
tormenting, received at court, upon equal terms of
grace and favour with other fubjes, in proportion to
their perfonal merit, their birth and fortune. He was
fometimes obliged by lus affice to introduce them to the
‘Royal Prefence. o

™ The tbxrd noble Perfon feels it a matter worthy of
his indignation, that his Sovereign will not again enter
into his nonage, and fubmit himfelf to a fecond pu-
pillage. He would gain by force that power, with which
neither the wifdom of his royal Father, nor the apprehen-
fions of the people, would intruft him in the year
1751. But of what injuries does he complain? He
has been treated, during the prefent reign, and more
efpecially during the prefent adminiftration, with every

diftin&ion due to his rank and relation to the crown.
L ol ' Even
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Even in the lateft inftance. When a ‘plan was formed'
by the miniftry for the reduéion of the Havanna, it
was immediately fent to Him for his approbation. The
commander in chief was appointed according to his no-
mination. - Every thing he afked, "in order to fecure the
fuccefs of the expedition, was inftantly complied with.
The vigour of the miniftry feemed to fecond his de-
mands. Never were any troops better appointed. Upon
what pretence of complaint, therefore, can He enter
into an unnatural allianee in oPpoﬁtion to the interefls
of his own family? What views of future power cam:
tempt Him to join with a man, whom he moft fincere--
ly detefts, to diftrefs the crown, to which he is fo near-

~ly related? Is it Agrippina’s impotence of ambition,
¢ ledi, quia non regnarer 2 Does he confider himfelf a

 Prince of the blood, and is this his proper conduét? Does
he acknowledge himfelf a fubje@, and is this his proof
of duty to his Sovereign ? But, in truth, 'he is as much
a fubje&t to the crown, and, in all human probability,

as far removed from the throne, as any private gentle-
man in England. Oliver Cromwell indeed rofe to the

tyranny of his country, as a private gentleman, and
Richard the third, as an undcle. g

we
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We have often been reproached with our apprehen-
fion of military power., Whether thofe apprehenfrons
were. in themfelves juft, or not, we certainly were
juftified, in- being watchful to repel even a pofiible.
danger, fo formidable, indeed fo fatal, to the li~
berty of our country. It is wifdom to forefee fuch
danger ; it is courage to meet it in its approach; it
is our duty to die or to repel it. But now, what will
they, who ufed to impute our fears to us as crimes;
what will they fay new ? when the profe{ﬁon of the
oppofition is to govern the King abfolutely ; when the
leader of that” oppofition is a military leader, -who has
hardly any other ideas of government, than what he
learned in the German difeipline, which our foldiers,
unufed to fuch feverity, fuch crueky, fo fenfibly felt,
and fo loudly refented; If this man comes into power
by violence, he muft maintain it by violence. Yet when
he places himf{elf at the head of fa&mn, every officer,
who has a feat in parliament, and j joins under fuch a
leader, in fuch a caufe, muft give us very ferious ap-
prehenfions. 'We cannot look upon fuch a member. of -
parliament, as a man merely following his own opinion
in civil matters : whenever he fucceeds, he becomes .
~ an inftrument  to opprefs the liberty of a.free people..
But when this commander in chief both of the King
| and.
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arrd army fhall pour abroad his fpirit upon the foldiery
——The unhappy Roman, upon whom Sylla ei-

ther forgot, or neglected to fmile, was butchered by
his guards. '

Shall we then unite with Him in defigns of fuch dread-
ful apprehenfion to the very being of the conftitution?
We have, in reproach, been called the dupes of many op-.
pofitions. Adhegglg to our common principles, we have
defpifed fuch reproach. Yet, in honour to our under-
ftanding, let us not be the dupes to thofe, who invite:
us to join in our own deftru&ion, and the deftru&ion
of whatever is moft dear to us. But how does this no-
ble perfon propofe to himfelf a poffibility of engag-
ing us to fupport his oppofition? By what methods
does he propofe to carry this extraordinary projeét into
execution? By methads as extraordinary as the proje&t
itfclf. A certain right honourable gentleman is fuppofed
to have a mighty influence over us. An influence power--
ful enough to turn us from our intereft, our duty, and
even our gratitude.

We have the higheft opinion of the right honourable
gentleman’s abilities. His influence among us is ac-:
knowledged. But what arguments can poffibly con-

vince
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vince us, that ve ought to engage in this moft unnatu-
ral alliance ? What eloquence feduce us, from our pre-
fent honourable fituation ? We are here placed between
the perfon of our fovereign, and the dangerous rage of
party ; between the prerogatives of his crown, appoint-
ed by the wif{dom of the conftitution, and the intrigues
of precipitate ambition, joined with the arrogance of
farpily, and led on by a {pirit that delighteth in blood.
If the prerogatives, granted to the throne by our an-
ceftors, are either oppreflive or dangerous to liberty,
let them be legally taken away. But let it be well con~
fidered, before they are given to another Pi.t of the
conftitution, fome of whom have already fhewn their
inclination to render themfelves formidable to the liberty
of their country. In proof of this affertion, three or
four families have formed an oppofition, that dares to
threaten and infult their Sovereign. They have affumed
to themfelves, as moft honourable, the no longer ex-
ifting title of whigs; they have given to us, country-
gentlemen, as moft ignominious, the no longer exifting
name of tories.

I have not mentioned the folly, with regard to our
intereft, of uniting with thefe noble perfons. I fhould
think it almoft an indignity to mention the word inte-
D reft
3 _



[ =%}
reft to gei;tlcmén, who, I am perfuaded, will aét upori.
" other motives, thofe of principl’e and homour.; of pro-
bity and a love for our country -~ Such hate hitherto
been the motives of, our conduct, and furely nothing
can hereafter be given us in exchange for our iftegrity$
no recompence for the violatien of that character; which
we haye: always, and, I truﬁ', We {ha!l"“ always main-
. . |

okl
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' my N . $

. Your .moft obedient fervant,
. S PR
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TO THE

"RIGHT HONOURABLE

T H E

EARL or B---

MY LORD,

HOUGH in this public Manner I addrefs your
Lordfhip, as a private Perfon, yet I affure youl

am far from thinking the Subje& of this Letter a private
Concern3 nor is the Motive, that induces me to write it,
of a private Nature. From every Confideration, you
ftand in a very public Light : your Influence, in the pre-
fent political Syftem, is fo powerful and extenfive, that
it affects the whole Community; and it is impoffible for

B your
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your Lordfhip to be guilty of any Errors, but the Publie
mufl feel them, in the moft fenfible Manner. For this
Reafon, I fhall venture to tell you very freely what I
think of your paft, and prefent Condu&: It is a Duty
which I owe to my K---, my Country, and Myfelf; for,
I blufh to confefs it, T was once weak enough to be de-.
ceived in your Lordfhip, and entertained a favourable
Opinion of your Integrity and Uprightnefs..

I am ambitious, my Lord, to claim fome Degree of
your Attention ; and fhall therefore dwell a little on the
brighteft Part of your Lordfhip’s Charaéer, I mean that
uncommon Efteem, with which you are honoured from
the moft amiable and virtuous Prince, that ever fat upon a
Throne; and that ftedfaft Attachment which you. profefs.
to his Perfon and Service. Yet alas, my Lord, confidering
you in this fairef point of Fiew, 1 cannot help enter-
taining very difdgreeable Sentiments. of your Lordfhip.
It is a poor Return, methinks, for all the Favours he is
c!aiiy fhowering down upon You, to harrafs his calm and
.gentle Mind, with the Brood of your own ambitious and
perturbed Spirit; to endanger his Repofe, by fowing the
Seeds of Jealoufy and Diffention among his Servants; and
fubje& him to the Malevolence of evil Tongues, for what

' You
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You alone have planned and executed. I do.not mean to
expoftulate with your Lordfhip, on every A& of yours,
fince the Acceilion of vour Mafter; for then inftead of
a Letter, I muft compofe a Folio. It would be an almoft
endlefs Labour to enter into-a particular Detail of your
whole Condu&; to lay open all the various Intrigues,
YOu have at different Times carried on, for felfith and
{mifter Purpofes; and fet forth the very many, particular,
intimate Connections you have formed, and then wan-
tonly broken, through Revenge, Caprice, and Jealoufy.
You will {fuffer me however to remind your Lordfhip,
that when the Dawn appeared, that called you from a
fleepy ftate of Ination, to flutter a-while in' Glery ;
when you launched forth on the dangerous Sea of Power,
and filled your Sails with the Gale of Royal Favour, you
found the Kingdom in a Situation, far preferable, in
many Refpedts, to that of Plato’s ideal Atalantis. We
were blefled with a young, and Patriot-King; who, born
a Briton, had no Attachment to Foreign Countries, or
Connections,. that were prejudicial to our National Inte-
refts. The Helm was direGed by a moft beloved and
popular Minifter ; who had condu&ed us through innu-
merable Dangers and Difficulties, and by a Series of vic-
torious Events exalted this Kingdom ta the higheft Pitch

of
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of Glory. Such, my Lord, was the Situation of this
happy, and at that Time united Country; when your
Lordfhip firft ventured from behind the Curtain. How
foon that able and 'upright Statefman was driven, " by your
pernicious Power and Counfel, from the Ear of his
S--emm- , and confequently from the Aid of his Country,
needs very little Recollection. Indeed it is impoflible to
forget it for a Moment, while we fee the fame Clouds,
which, at that Period, firft began to darken our Profpe&,
gathering ever fince, to {fuch a melancholy Degree, that

they are now ready to burft on our Heads, with Ruin
and Devaftation.

That your Lordfhip fthould contrive the Difmiffion of
this Patriot-Minifter, and undertake yourfelf to give
Peacc to Europe, will not appear at all furprizing to
thofe, .who are acquainted with the jealous and fordid
Turn of your Mind. If Mr. Pitt had concluded a fafe
and honourable Peace, you was aware that he would by
that Means have {o endeared himfelf, not to the Peoplé
only, but the King, as to have rendered himfelf a great
and formidable Rival: you was determined therefore to
run all Hazards to prevent it; and that you might rivet
yourfelf more firmly to your Mafter's- Heart, refolved to

nndertal~
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undertake, the Office yourfelf: An Office, as you well
knew, moft agreeable to the humane and benevolent
Mind of your Sovereign, who had long with Anguifh
beheld the Effufien of human Blood, and the Devafta-
tion and Horrors of War. But here, with a Sagacity
unufual to. your Lordfhip, youv juftly forefaw that your
Situation with Regard to your Country, and the Want
af .Credit, as well as Influence, with your Fellow-Sub.
jeéts, would oblige you to call in fome powerful Affift-.
ance, to compleat this falutary Work. For this Pur-
pole you pointed out, to your Prince, a proper Perfon:
as a Coadjutor ; a prudent, powerful, and (till your
finifter Arts prevailed) a popular Nobleman ; who feeing-
the Situation of his Sovercign and his Country, readily
obeyed the Call, and gave to both that Refpite they fo
much required. You will pardon me if I here remind
your Lordfhip (for it is impoflible that all the Evil you
have done thould be for ever prefent before you) of that
bafe and ungenerous Treatment which you' {hewed
towards that Nobleman ; how yeun embarraffed- him. in.
ane of the meft nice and difficult Enterprizes that ever
was undertaken; how you perplexed him-with yous
abfurd, and contradiory Inftru®ions; and for Fear he
fooull conclude 7a0 good @ Peace, and gain zao muth
C Credit
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Credit with his King and Country, ufed.your utmoft
Endeavours, to make him for ever forfeit the Efteem,
and Approbation of both. Your wicked Artifices moft
fortunately failed; and all the Advantage you reaped.
from them, was only to exafperate his Grace, and make.
him defervedly fufpicious of your Lordfthip. I have
often earncftly wifhed, that your whole Behaviour in
this important Affair might be laid before the Public.
The moft humane and candid Perfon would then con-.
fefs, that there was fufficient Reafon for that Torrent
of popular Odium, which f{welled to fuch a fearful
Height, and overwhelmed you with Horrour and Con-
fufion. I would, my Lord, whenever, in a wanton
and arbitrary Manner, you are going to abufe the Powes
with which you are unhappily invefted, you would fit.
down beforehand, and recolle@ the pityful Condition
you was then in ; when your Spiriz was {o wounded, that
it could not fuftain sts Infirmity; when every darling
Paflion of your Soul was frozen up with Fear ; when.
your Pride was humbled fo low, as to want Confola-
tion; and your Love of Power was fwallowed up in a.
Dread of Punifhment,
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' After you had thus been hunted out of Office by the
public Grys what Vows and Proteftations did you
make, that you would never again interfere in public
Bufinefs, but would endeavour to aveid Di{grace, by
finking into that Oblivion, which, if you would not
foolifhly prevent it, feems to be your natural Portion
and Inheritance ? I fuppofe you intended that thefe De-
clarations fhould be underftood cum grame falis; for
they were {carce made before they were broken. From
the Moment that yoeu bung your Tail and {lunk out of
Office, you determined to govern #z the Shade as abfo-
lutely and as wifely, as you had done during the little
‘Time your render Eyes could bear the Ligh:. Unhap-
pily for you the Nobility of England ‘were too ftubborn
to fubmit'to be your Tools and Creatures; they made
fome little Difhculty of adopting every Plan of your’s,
which’ they could not approve; and were unwilling to-
take the Blame upon themfelves, for Meafures which
yeu alone had planned and directed, and they were only
allowed to hear and execute. This unexpe&ed Beha-
viour offended’ your Pride, and éxcited your Indigna-
tion: In -a Tranfport of Courage, ‘never felt before,
you boldly, boldly indeed, had Recourfe to the Patriot-
Cemnioner, and fued to him for. Refuge.. Forgetful:
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how fhamefully and unworthily you had before treated
him; with what poifonous Infinuations you had filled:
the Royal Ear againft his Manners and Meafures ; and
had at laft, By Means as bafe as they were injurious ta
to "him, your Country, and yéur K-<-, procured hie
Difmiflion ; forgetful of all this, I fay, you rafhly in-
troduced him to your Mafter, and thus fubje@ed your
P---, your Benefa&or, and your Friend, to. the Morti-
fication of that Refufal, which, if you had not been
blinded by Paflion and Folly, you mlght eaﬁly l':a,ve
forefeen and prcvented‘

"Twas then, my Lord, you was indeed forced to a
Retreat, and obiféed to withdraw, for a Time, that In-
fluence over our Councils, which it was but too appas.
rent you ftill poffefled: Happy would it have been for
the Repofe of your Malfter, and the Franquility of your
Country, if you would Have détermined mever meore to-
intermeddle iri the Affairs 6f this Kingdon, and: wom
have ftuck religioufly to fuch a Determination. - -Biit:
alas, Ambition and Revenge; thofe refiléfs' Inmates 6
your Breaft, would not leave jou for’a Moment' quist!
In this Abdication of yours, they prompred youl to.a&
dm of the moft pdinful, abfurd, and difgsacefal Parts,

that
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“that ‘can poflibly be imagined: You could not keep

from meddling, and yet durft not act ouTt, like a
Man; you lived, my Lord, a Lye, and was at per-
petual Variance with yourfelf; difowning, in a bafe
and cowardly Manner, thofe dark, and underhand Prac-
tices, you was every Day committing. All your Emif-
faries were fet to Work, to obftru&t the Adminiftration
of thofe very Gentlemen, you yourfelf had fo lately re-
commended, as the ableft, the fitteft, nay the only
proper and capable Perfons to condu& your Royal
Mafter’s Affairs: Every Engine was made Ufe of to
embarrafs them, and every Art employed to peifon the
Minds of the Pcople againft their Meafures. But here
your Lordfhip’s Characer, and their Merits, were to
appear in oppofite Scales; and it needs not any Pen to

tcll which would preponderate.

The Public Credit reftored, the Redu&ion of the
National Debt begun, and the Arrangement of the
Finances compleated, are fo many Proofs of the Abili-
ties and Integrity of Him who prefided at the Trea-
fury; and the peaceable and refpe&ful Condu& of
foreign Powers, together with the fubfiding of thofe
Diflentions at Home, which had either been occafioned

D by
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by the Hatred of the,Nation to your Lordfhip, cr fo-
mented by ydur_ own Emiffaries for wicked and infa-
mous Purpofcs, are a fufficient Teftimony how happy,
how pcrmancntly happy this Kingdom might have been,
if your Lordfhip would have fet any Bounds to your
reftlefs, and ali-difturbing Paflions. But this, alas,
was impoflible! The Confidence which our able and
active Minifters began every Day to acquire, alarmed
you; and thofe Prefages of future Happinefs, which
others beheld with Pleafure, your Lordfhip looked upon
with the jaundiced Eye of Jealoufy. You grew ap-
prehenﬁve that your Power in the Clofet would decline,
and that your old Maxim, of diwiding and goverwng,
could no longer be reduced to Pracice: You faw how
unanimoufly bent they were, to reduce your exorbitant
Power, and oppofe your pernicious Counfels: Your
whole was at Stake, and therefore all was to be rifked ;

Capienda rebus in malis preceps via ef?.

In fuch a defperate Situation, thc Remedy was defpe+
rate; and there feemed to be nothing left, but to fly to
the Arms of that illuftrious Perfon, whofe Burx you
thought fufficient to fhield you from the impending

Danger.
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Danger.  You did not, it muft bebonfeﬂ'ed, apply to
him immediately yowurfelf ; fuch a Step would have been
too rath and hazardous. You was confcious how little’
Favour you deferved at his Hands; having formerly
taken every Opportunity of manifefting ydur Hatred
and Averfion to him, and fubje&ing him to frequent
mortifying Proofs, that you had infufed the fame Senti-
ments ELSEWHERE. However, at this critical Jun&ure,
he appeared the fitteft Perfon for your Purpofe; his
high Rank, and prefent Situation, would beft ferve
your Turn ; and as he was not likely to laft longer than
to embroil the councils, and perhaps rafhly (though
ridiculoufly) conclude {omething temporary, which
would anfwer your iniquitous Purpofe; totally forget-
ting the Dignity and Delicacy of your Mafter, which
was now at Stake ; ufing every little Artifice, and em-
ploying every little Emiffary ; you threw out the al+"
luring Bait, and took effetual Care that it thould be
fwallowed. You was well acquainted with the ambi-
tious, and neceflitous Ends of that Perfon, whom yo(x
wanted to enlift into your Service; and wifely made
Ufe of thefe, to. delude him to forget himfelf; to lay
afide his wonted Pride, Hatred, and Revenge; and,
to the Aftonifbment of all England, to become neither

" more,
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more, nor lefs, than your Courier to Hayes, where you
was athamed, and afraid, ever to appear again yourfelf.
The Refult of this Negotiation did Honour to the Great
Patriot, and the Few, whom his Judgement and public
Spirit had conne@ed with himfelf. The Voice of the
Nation, though charmed with a Profpe& of his Return
to the Helm, grew at once fullen and filent, when they
found themfclves difappointed: They were unwilling
that the Patriot fhould facrifice his Principles, even to
the public Good ; preferring their darling Minifter’s Glory,
to their own Intereft, which was immediately cencerned
-in his being recalled to Power.

Even this flroke, this defperate firoke of yours failed :
you was unable to form fuch a Miniftry, as you fondly
cxpe@ed, and for want of forefight involved yourfelf in
difficulties that you never dreamed of. Mr. Pitr moft
nobly and refolutely refufed to bear any fbare in an Ad-
miniftration, that was to be packed together, and garbled
by you. You have loft the Support of his Abilities and
Influence, and engaged onE, who will not eafily forego
his Purpofes, will not readily give up a favourite Attach-
ment: but whatever vifionary Schemes you may have of
your own to carry, will make them all give way, to the

nvf’~n(: ~n



PTHE EARL OF B**%_ 13

Extenfion of Military Power, and the aggmndmmg two
or thmeof lns Favourites,

- And noOW; my Lord, fit down coolly, and rpﬁe& a little
-on your rafh, inconfiftent, pafiionate Condu@; how wan-
tonly you have {ported with the Repofe of your Mafter,
and how frequently you have fhewn yourfelf undeferving
of that kind, -that almoft tm-paralleled Attachmeiit, ‘he
is unhappily taught to have for you. - How fhocking is
it, that the Dignity. of the Crown,: the Tranquility of the
Nation, - the Welfare of the People, are thus to be thimg-~
fully facrificed to your Paflibfis of Jealouly, Malice, apd
Revenge! How muft it expofe us to the Seorn and Ridi-
cule: of our Neighbouts,: te-have it kitoWn' that all the
great Offices of the Kingdom, the Caré of our Laws,
our Treafures, our Naval and Military Powers, have been
offered over and over again to various Perfons; and for a
* fong Time none found hardy enough to accept them; upon
'fach a Plan; and-under fuch a Ceapjurive DicTATOR-
sue | Is not this, my Lord, rifking the Honour and Safety

-of the Dlation,- and-bringing-us- under univerfal Contempt
and ‘Derifion? -And’ what isit'now, that you and your

naw- ALz, hdve at' laft beenr able to- effe@? What Sort
~of Image is it,” that-By every kinndof Art and Clhicariery,
S E by
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by wooing and entreating, by wheedling and threat-
ening you have at length contrived to fet up? It is a
perfe@ Emblem of the BarTHOLOMEW-FAIR MONSTER,
an old Fellow’s Head, puling and’ {puttering on a Pair
of Children’s: Shoulders. Surely, my Lord, there never
was before fuch an inconfiftent, metley Miniftry:! Wilk
any Man of Senfe, will any Man of Experieace, be
employed under, or attached to, f{uch. Noviciates ? Is.
not it manifeft to every ferieus thinking: Perfon, that-
fuch botching Work muit fall to.Pieces immediately ?-
Sanguine as you are, you cannot hope it will lafta Week,
unjefs you could. engage the public Afliftance in Parlia-.
ment of the GreaT Patriar, and his noble Brothers ;
cven though you could enfure the Life of your nNew:
ALry, under whofe reftlefs Banner, thefe young, very.
young and unexperienced. People enlift |

. Oh, my Lord, what a melancholy Seene are you
preparing for that moft excellent young Prince, wha
by {upporting you, and liftening.to your Evening Tale; -
receives the only Check that could be given to his Hap-
pinefs, and is deprived, in fome Meafure, of that heart-
felt Content, which his rare Benevolence, and uncom=
mon Virtue, entitles him to enjoy,?--~.
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If, my Lord, you would endeavour to prove to him,
and to the World, what you are Hypocrite enough to
profefs, though none are fo foolifh as to believe-----
Without Delay retire! Afk no Confent, but fly, fly in-
ftantly to foreign Parts} Seek out the moft fecret and
fequeftered Angle of the World, where you may live
awhile unknown, and unheard of! Such a Step will
want no Interpreter ; it {fpeaks for itfelf : Your Prince
may then believe you prefer his Glory and Quiet, to
your own ambitious and vengeful Purpofes: ' your
Country may then recover from the Fever, you have’
thrown it into; and one Day or other you may return
to receive s Thanks, but never Aer Subje&ion.

I am,
My Lo=rp,
No Flatterer, but your beft Friend,

And trueft Counfellor,

A PLAIN DEALER.
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A GENUINE and SUCCINCT

NARRATIVE, ge.

J,AROM a Perfuafion of the extenfive Utility

of every focial Virtue,'and a perfe&t Senfe
of Obligation to the moft unexceptionable Go-
vernment in the World, I am conflrained to re-
queft the Attention of the Public to a Narrative,
by which I hope to deferve the Thanks of coobp
MEN of cvery Circumftance and Degree.

BeinG about the Beginning of Fuly laft, at the
Houfe of Mr. William Faden Printer in Fleer-
Streer, he thewed me a Part of a certain Proof-Sheet
of a Poem, entitled, An Essay ox Woman, which

had a fcw manufcript Corre&ions in the Margin.
B ) This
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“This he communicated to me voluntarily, without
any Manner of Application from me, or Know-
ledge of his Defign.

As the faid Proof-Sheet contained a Specimen of
the moft horrid Impiety and Profanenefs that had
ever yet difgraced our Religion, our Language,
or our Laws, I had the Curiofity to defire to
know the Origin of fo daring an Inftance of the
Abufe of both the Liberty of the Prefs, and -the
Prote&ion of the Government.

Mr. Fapen, who did not think it impertinent
in me to enquire, unrefervedly informed me, that
the faid Proof-Sheet had been accidentally brought .
to his Houfe, by one of his Journeymen, who
being induced, by the Singularity of its Contents,
to communicate it to his Fellow-Workmen in
the Office, it very naturally fell into the Hands
of Mr. Faden.

As 1 am convinced that Mr. Faden, with whom
I have been many Years acquainted, had a fincere

Abhorrenee
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Abhorrence of the Publication of fo obfcene and
infamous a Libel, I propofed to him an Endeavour
to defeat the Influence and Succefs of it, in a2 Se-~

ries of Letters, which fhould be communicated to
the Public, by the Afiiftance of a daily Paper,
of which Mr. Faden is the Printer.

‘Tae Propofal being agreed to-on his Part, it re-
mained to obtain, if fuch a Thing was poflible, the

Remainder of the Work by the fame Hand which
had produced this extraordinary Fragment of it;
a Performance, which I believe and hope, is with-
out its Equal in the World.

Burt reflecting more deliberately upon a Defign,
which I had formed in my Temerity, of publifh-
ing a SEries oF LETTERS, in which it would have
been unavoidably requifite for me to repeat the
grofleft Indelicacies ; and confidering my perfon-
al Inability to maintain fo fingular an Argument,
and fearing, really, the Confequence of an Attempt
. to expofe to public Scorn and Cenfure, a Work,

of

I3
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of the Progrefs of which I had fo imperfect an Ac-
count to give, I came to a Refolution of advif-
ing with a Ricut HoNouraBLE PERsONAGE, of
whofe.Benevolence and Candour I was fufficiently
convinced, and whefe Chaplain I have the Honor to
have been almoft from the Day of my Ordination. ‘

My Lord, who was extremely offended at the
{candalous Indecency of the faid Proof-Sheet, which
I laid before him, affured me of his Affiftance in
any Defign which I might think expedient to dif-
countenance fo fhameful an Undertaking ; and faid
he would acquaint me of the Refult of his maturer
Thoughts at fome favourable Opportunity.

In a few Days after this Converfation, I reccived
his Lardfhip’s Commands by an Exprefs which was
fent me to my Houfc in Swrry, to attend his
Lordfhip 5 when he was pleafed to give me to
underftand, that proper Meafures would infallibly
be taken, for the Difcovery and the Punithment of
{o avowed an Enemy to Socicty, as the Author of

fo
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fo prophane a Libel. As thofe Meafures by
which this iniquitous and fhameful Work was
difcovered in a more ample Manner, are now
UNDER CONSIDERATION, it is hoped that the Pub-
lic will excufe an abfolute Declaration from me
who the AuTHor of it is, ’till the Law has taken
farther Cognizance of the Matter.

In the mean Time I think it abfolutely requi-
fite, in Vindication of my own Honour, Veracity,
and good Intention, to fubmit to the ferious Per-
ufal of the injured Public, a fuccin& Account of
this abominable Work, as confiftently with Decen-~
cy as I can.

Te1s Effay on Womanis a Parody on Mr. Pape’s
EfJay e Man, almoft Line for Line, printed in red.

Tue Frontifpiece, engraved curioufly on Copper,
contains the T'itle of the Poem, AN Essay oxn Wo-
mManN; A Motto, very fuitable toa Work which is cal-
culatedrodepreciatetheSex; A moft obfcene Prznz,
by Way of Decoration, under which is engraved in
the Gre.k Language and Chara&er, THE Savioux

C OF
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or TaE WorLD, Beneath thatInfcription; fomething
too {candalous and defamatory of private Character,
to endure a Repetition. And it is added, (with an
Effrontery and ungentleman-like Scurrility, which
I confefs myfelf too dull to comprehend the Hu-
mour of) that there is alfo a ComMmENnTARY, tO
which is afhxed the NaME ot & Perfonage, one of
the moft diftinguifthed and emincnt for Learning
and Charaéer, this Day in ENGLAND.

Tue Title is fucceeded by a few Pages enti-
tled, Advertifernent and Defign, in which every
Degree of Decency is renounced, in Order to pre-
pare a welcome and familiar Reception to the
fouleft of all Language, and a Species of Impiety
which is incredible:

To Expreflions, throughout the whole Work,
in every Page, and almoft every Word of it,
fhameful and obfcene, without any Manner of
Concealment or Referve:

To a moft defcriptive Reprefentation of the

lewdeft ‘Thoughts in Nature :
To
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To Scurrility beyond all Precedent: To Reflec-
tions upon the fair Sex, opprobrious, immodeft, in-
{fulting, and infinitely prGrADING :

To Obfcrvations upon Animal Increafc, ineffably
impure, defcending even to the Minutenefs of a
Defcriptioni truly brutal, of the Nudities of Beafts
and Reptiles ; and this in a Stile and Language of -
fo” copious an Indelicacy, that the {flender Share of
Praife which the Luxuriancy of the Author’s Ima-

gination might expe&, is taken from him by the
Excefs of his Impurity.

In the Variations and Notes upon this obfcene
Parody, the Holy Scriptures are illiberally profti-
tuted to illuftrate the grofs Ideas of a libidinous
Blafphemer.

Tue Prophanenefs throughout the whole Work
is of a fhocking, new, and wonderful Inven-
tion. Many of the moft ferious and interefting
Paflages of the Gofpel are dithonoured to ferve the

low lafcivious Purpofe of an impure DOUBLE

ENTENDRE,
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ENTENDRE, which I am perfuaded the Reader will
excufe me, if I do not defile my Pen with : More
particularly ; that pathetic Exclamation of Saint
Pavr, O Death where is thy Sting! O Grave
where is thy Viclory ! is impioufly debafed into
a brutal Signification, at which infernal Angels
might rejoice.

IN another of his horrid Elucidations, the natu-
ral Abilities of the Afs are made the Subje& of his
unclean Dcfcription, the blamelefs Scrxrture be-
ing flill hawled in to be refponfible. Then with a
Degree of Confidence unheard of in any Proteftant
Community, the unknowing Reader is informed,
that ¢ that Animal was once held in great
¢ Llteem, but that fince he had been the Vchicle
v of the Gopuieap into Jersufulenz, he was become
¢¢ ridiculous.”

To crown this united Effort of Obfcenity and
Prophanenefs ; the Senfe of the Univerjal Prayer,
written by Mr. Pope, is perverted to ferve the vileft

Purpofe
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Purpofe of Unchatflity ; and that memorable Solilo-
quy of the Emperor Adrian,which Mr. Pope hascon-
fidered in a Paraphrafe, as the Words of the dying
Chriftian to bis Souw, this fhamelefs Author entitles
without a Bluth, 7be Dying Lover to his PuDENDA.

AND, as if he was determined experimentally to
be convinced to what an Extravagancy of Infult
the Lenity of the Government, the Candor
of the Public, and the Mercy of Gop himfelf may
be abufed, he boldly prefumes upon an inimitably
prophane Paraphrafe of Vent CreEaTor, which he
ludicroufly affes to call the Maid’s Prayer.

Here is the fupreme Exertion of his original
Abilities to blafpheme. The holy Name and At-
tributes of the DEITY are vilified in an unex-
ampled Manner ; the rLEssEp SpiriT of God is
ludibrioufly infulted by a Repetition of the moft
carnal Obf{cenities in the Form of a SuprrLicATION 3
and that {acred Expreflion, THRICE BLESSED

GLORIOUS TRINITY, is compelled, by an
D impious
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impious Similitude, to convey an Idea to the
Reader, impure, aftonifhiag, and horrible.

WitH this extreme Hyperbole of Lewdnefs and
Impiety, behold an Affe@ation of Vivacity and
Humour, the volatile, faline Effluvia of the un-
chafte Imaginatton of a prurient Debauchee.

Is there that one Individual in the Kingdom
fo loft to every Senfe of Goodnefs, as even to with
Encouragement and Succefs to the Pen of this
proftituted Author ? The Evil Genius of the Age?
Ef any, fpeak s for bim I have offended.

DEeLIBERATELY, and in a few Words I afk, Fos
what one valuable Confideration upon Earth,
would a ferious or a geod Man permit an
Hour’s Perufal of this execrable Eflay to his
Children ? I reafon but from what I feel
within my own Breaft ; for could I be perfuaded
to believe that fuch a Misfortune would probably.
happen to a Child of mine, I fhould be the

moft afflicted Parent in the World. .
Was
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Was it a¢tually poffible that a Libel fo injur:-
ous to all Ranks and Conditions of Men, to the
good Goviinment under which we live, and above
all the blefled Religion which we profefs, fhould
by fo uncommon an Accident fall into my Hands,
and that I could innocently promote by an unfea-
fonable and paffive Silence, the Impunity and the
Succefs of it? Such a Proceeding, under fuch a
Circumftance, my own Heart affures would be
eriminal.

"Wourp it not be an unfpeakable Difficulty
to live under the perpetual Lafh of the blaf-
pheﬁmg Pen of a moft obifcene Defamer, with-
out Hope of Aid or Redrefs from the Legifla-
turc ? The natural Protectors of Difcipline, the
Guardians of Liberty, and of the Laws ?

WaenN Authority, human and divine, has loft its
Efficacy to perfuade, what are the moft precious
and intimate Conneétions in Nature P Where are
the tender and the profefled Regards for the
Honor and Interefts of the Nation ? Whither are

difperfed.
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difperfed the Thoughts of public Virtue, whilft
Juftice eluded bears the Scales, and the Magiftrate
the Sword in vain !
Ir we, under the gracious Government of the
moft virtuous PrincE in Europe, are to be mifera-

bly expofed to the Deftroyers of every focial Vir-
tuc; if oNnE Man under Pretence of PRIVILEGE, is

permitted to obtrude upon an abufed Nation, what
no one Printer, cxcept him{clf, had ever the Confi~
dence to undertake ; If Perfonages of fupreme
Distinction are to be characerized with an In-
decency which is incapable of Controul ; if Blaf-
phemies, which it were a happier Choice §o lofe
the Tongue than utter, are to be forced upon the
Puerick with Impunity ; farewel dear LIBERTY
for ever! No Kingdom under the Sun will be fo
fincerely to be pitied as GReaT BriTa1n, when the
Laws of her Country fhall become a Prcy to Li-
bertines, and (O Grief of Griefs |) the REL1G610N of
it to Infidels !

F I N I S
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.THE INTRODUCTION.

T HE Revolution is the great zra of Englifh liberty. From
this moft aufpicious period, freedom has made a regu-

lar, uninterrupted abode in our happy ifland. The
rights of the crown and the people were then exprefsly afcer-
tained, and acknowledged by the three branches of the Legifla-
ture. The difputes of prerogative, of privilege, and of liberty
fubfided. The public attention was called to different objeds, to
the variety of changes made in the interior part of government,
and to the remarkable events on the continent, for after the new
{ettlement at home, the nation began again to look abroad, and
to refume it’s natural weight among the powers of Europe.

The changes in the form of the adminiftration at home were
important and immediate. The fupplies for the payment of the
Army, Navy, and the contingent expences of government, were
now given only from year to year, and appropriated to each par-

B _ ticular
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ticular fervice, whereas before they had been granted, without any
diftin& appropriation, at the beginning of each reign for the life
of the Sovereign. The public expence was feparated from the pri-
vate expence of the Prince. From thence arofe a neceflity of con-
vening the Parliament annually, and the Sovereign has ever fince
the Rewvolution been obliged to have recourfe to the great Council
of the nation, not only on all real emergencies, but even to conti-
nue the adminiftration. Princes have been no longer able to
govern without Parliaments, and Minifters have experienced that
a few months neceffarily give an injured people the power to call
them to account.

The Houfe of Stuart had enjoyed fo great revenues, that
with a little ceconomy they would have been fufficient to con-
tinue the government without any application to Parliament.
Charles I, notwithftanding his great expences, had been able
to reign twelve years together without once fuffering the great
council of the nation to be affembled., The exa&ions on the
{fubject by loans, monopolies, and other illegal methods, brought
in no very confiderable fums to his Treafury, though the
people were cruelly oppreffed by his officers. The cuftoms,
and other branches of the revenue, enjoyed by James II, are
computed at two millions, five hundred and fifty thoufand
pounds a year, including the one hundred and -fifty thoufand

' pounds
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pounds granted him, while Duke of York. At the Revolution,
nothing was fettled on King William for life. It was not till
the year 1698, that feven hundred thoufand pounds a year were
fettled during that term exprefsly for the fupport of his Majefty’s
houthold.  This included fifty thoufand pounds a year for
King James’s Queen, and the eftablithment of the Duke of
Gloucefter was likewife to be made from the fame grant. Every
fingle. article relative to the fleet, the army, and the contingent
expences of adminiftration, was voted by the Houfe of Commons
from year to year. The accounts were regularly fubmitted to
their infpe&ion. Particular fums were appropriated for each
fervice. By this method, the money granted for any diftiné
article could not be diverted to other ufes by the Crown, which
had been one of the grievances under Charles II.

At the period of the Revolution the {pirit of liberty was very
high in the nation. It had been rifing from the beginning of
the reign of James I.  During the whole life of Queen Eliza-
beth, a feries of the moft interefting events had engaged the
attention of the public. Frequent ftruggles even for the in-
dependency of Fngland, nunierous, as well as envenomed
and bloody difputes, about theological tenets, had arifen, that
men were not at leifure to go nicely into the queftions of civil
government, and the rights of prince and people, nor did the

" B2 conduét



8 I NTRODUCTTION,

condué of the fovereign give any alarm to the nation of dangcr
of their laws and libertics. Rapin obferves, that the Engiifs
were in the reign of Queen Elizabeth the bappieff people under the
Jun. Hce adds the reafon; it is not from the glory the Englith
name then had through the world, it is from a more folid and
important caufe, becaufe zbey faw no defigns supon their liberties,
nor any infringement of their privileges emcouraged ; fuch juft
ideas of the true political happinefs of a great nation had that
{enfible Frenchman acquired in this country. He fays in an-
other place, 77kat fbe [Queen Elizabeth] ought 20 bs eftecemed for
above all things, is, that_fbe caufed the Englifb to enjoy a felicity
unknown to their anceflors, under moff of the Kings ber predece/~
Jors.  This, doubtlefs, is the teft, by which we are to judge of
thofe, whom God bas fet ever us. Tindal's Tranflation.

The peaceful reign of the firft Stuart, his example, and repeat-
ed harangues both in public and private, fet the nation on enqui-
rics into the nature, rife, and extent of all government. Thefe
{fubje@s had then the graces of novelty in our country. Time
ripened at length fuch excellent fruit, which from the firft pro-
mifed fair in this happy foil. The moft valuable books we have
on the fubje& of government are pofterior by near half a cen-
tury to the beginning of James the firft’s reign. Locke and Sid-
ney are ftill later.

The:

L 4
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The fentiments of the court and the nation on thefe great
queftions were diametrically oppofite. The body of the clergy
epoufed the moft extravagant prerogative doétrines of the King.
'F he court creed was, that the liberties of the people, and the pri-
vileges of Parliament, were only grants and conceflions from for-
mer princes, that the King was the fole fountain of power, that he
was fuperior to law, that he was not bound by his corenation oath,,
except only to God, that refiftance was at all times and in all
cafes abfolutely unlawful, and that under the extreme of tyran-
ny, the only refource left to the fubje&, was prayers and tears..
The pulpits refounded with this do&rine. It dropt, like man-.
na, from the venal tongues of the court-chaplains, but inftead
of wholefome food, became the rankeft and moft baneful poi-
fon to their deluded mafter. All the {fermons and. treatifes pub-
lithed by royal licence, inculcated the fame principles. Little
oppofition was made at the beginning from the prefs, which
then was under great reftraints. The nation however in ge-
neral began to entertain more liberal ideas of government, The
tedious, fcholaftick fpeeches of the pedant King, James I,. made
no impreflion, ncither on the Parliament, nor on the people;
The Commons declared, in the moft exprefs terms, that the
liberties of the nation, and the privileges of parliament, were the
undoubted birth-right and inheritance of the fubje&s of England.
James I, who croffed the Tweed with all the Scottifh ideas of:

vaflalage;,
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vaffalage, and was lill to learn the generous principles of our
Magna Charta, with his own hand, tore this proteftation
out of their Journals. The violence and indecency of fuch a
proceeding, only ferved to irritate the nation as well as their re-
prefentatives.  He continued all the reft of his life on terms of
ill humour with his Parliament and people.

He was likewife ferved by the lawyers in his moft extravagant
claims of prerogative. They gave their opinions almoft unani-
moufly, that the King was fuperior to the law, and that all refift-
ance was criminal. The body of the nation, however, condemned
the proftitute, time-ferving maxims, both of the clergy and the
lawyers of that age. They confidered England as a limited mo-
narchy. They thought the fovercign was bound by thofe limi-
tations, andemight be lawfully refifted, when he exceceded them,
for that there muft be a right of fecuring and maintaining what
is juftly ours It began then to be generally remarked among us,
that the firft idea not only of political inftitutions, but even of fo-
ciety, was the happinefs of the various individuals colle@led toge-
ther, and that no farther power could be meant to be given to the
head, but what was for the good of the whole body politick.

Thele were very generally the fentiments of the nation at the
end of the reign of James I. His fon and fucceffor, endeavoured

to reduce into pra&ice thofe {peculative maxims of regal preroga-
tive
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tive in it’s utmoft extent, which his father had been fo many
years preaching from the throne. He wanted neither genius nor
courage, but he had imbibed from his infancy maxims totally re-
pugnant to the nature and the rights of the people he was to go-
vern. To a fatal perfeverance.in them he fell a facrifice. Very
early in his reign he ventured on the two moft odious a&s of
oppreflion, againft which we were thought to be the beft
guarded by the Greaz Charter, 1 mean the arbitrary imprifon-
ment of the fubje@, and the levying money on various pre-
tences without a& of Parliament. The Lawyers ferved him
in both. So little fenfe of juftice, or regard to law, remained
among them, that at length, after a folemn hearing of the caufe,
the Judges declared Ship-money legal. ESoon after arofe that
patriot fenate, men of the moft confummate virtue, the moft
juft and enlarged ideas, who recovered our laws and liberties
almoft from annihilation, declared all the judgments in
the cafe of Chip-money void, abolifhed the courts of High
Commiffion and Star Chamber, defiroyed monopolies, and paf-
fed the bill for triennial Parliaments. - The conftitution might
then have been fecttled upon'a folid bafis, but the violence and
indifcretion of the King’s partifans ruined this fair profpe&.
Lord Clarendon, who writes profeflfedly from the memoirs he
received from Charles I, fays, ¢ an opinion that the violence
“ and force ufed in procuring thefe a&s, rendered them abfo-

¢ lutely
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¢ lutely void, influcnced the King to confirm them.” This
_ opinion was moft indifcrectly propagated by many of the Royal
party. The Parliament availed themfelves very ably of {o pal-
pable mifcondu&, and the King’s enemies openly declared, that
no reliance could be had on a Prince, who imagined that a
folemn affent given in full Parliament was void, that pretences
of that, or of a {imilar nature, could never be wanting, and
~ that it was not eafy to conceive what engagement could be
valid, if that was not, the moft deliberate, the moft authentic
a& of royalty, which is known to our cenibitur: . This rea-
{foning made a dcep impreflion on many evriof tue moft mode-
rate, and the indifcretion of the courtiers iu ma\ing public thefe
fentiments of the King, operated fatally in laying vhe founda-
tion of conftant fufpicions of his good faith and fincerity in
every tranfa&tion. But the immediate caufe of the civil war
was the violence of the moft ill-judged meafure he ever
adopted, the coming in perfon to the Houfe of Commons to
feize five of their members. From that moment every thing
wore a military appearance. The city took the alarm. The
Parliament would no longer remain at Weftminfter, but to
mark their confidence in the citizens, who from the beginning
had been ftrenuous in the caufe of liberty, they adjourned to the
Guild Hall of London. The five members attended there, pro-
tected by a numerous body of their armed friends, and the citizens,
The
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The fire had been long laid, and there only wanted fuch a
fpark to force a blaze. From that time men were more employcd
in defending their rights by the {fword, than in juftifying them by
the pen. The writings publifhed at that period have generally
reference to the party difputes of the King and Parliament, and
feldom go upon great principles. The ftate papers we have of
the King are in ftile and compofition infinitely fuperior to thofc
of the Parliament. Charles I was himfelf an elegant writer of
profe, though the moft wretched of all poets, even of the royal
line, an accomplifh’d private gentleman, poflefling a fine tafte
in the polite arts, and all the virtues of a good chriftian, but no
one quality of a great prince. Scarcely any writing of impor-
tance appeared on great and general principles, till Cromwell’s
power {wallowed up every thing, and gave a temporary calm to
the nation. Milton then publifhed his Defence of the People of
England, and other valuable tra&s. It was not however till the
period between the Refforation and the Revolution that men began
to {crutinize accurately into the rights of the Church and Mo-
narchy, to examine the foundation of civil government, and to

found the depths of political {ociety..

This {pirit of enquiry, the remembrance of the regular tyran-

ny of the whole Stuart line, and the immediare. violence of
C James
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James II, gave us the Revolution. The court in the reign of
Charles II had wound up the prerogative to the higheft pitch.
The nation was fo tired of the civil war, that for a long time
they were difpofed to fubmit quietly to the manifeft incroach-
ments of the crown. The a& for the attainder of the re-
gicides declared, ¢ that by the undoubted and fundamental
¢« laws of this kingdom, neither the Peers, nor the Com-
¢ mons, nor both together, in Parliament, or out of Parlia-
¢ ment, nor the people collectively or reprefentatively, nor
¢ any other perfons whatfoever, ever had, hath, or ought to
¢ have any coercive power over the perfons of the Kings of this
¢« Realin.” Former Parliaments had however in a folemn
manner depofed Edward II and Richard II.  The court-
chaplains, and the clergy in general, began again their former
proftitute ftrains of an unreferved and unlimited obedience.
They were now openly joined by the two Univerfities, who ec-
chocd the fame doérines, and concurred in affuring the King,
that our Princes do not derive their title from the people, but
from God, that to him only they were accountable, that it be-
Jonged not to fubje&s to create or cenfure, but to honour and
obey their Sovereign, and that he became King by a funda-
mental hereditary right of fucceffion, which no religion, no
law, no fault, or forfeiture, could alter or diminith. The

Univerfity
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Univerfity of Oxford in their famous prcree, which was folemnly
prefented to King Charles II, and ordered to be hung up in
every college, condemned as damnable, impious and heretical,
all the great principles of government, that power is originally
from the people, that refiftance to unlawful a&s of government
is warranted by the conftitution, &c. In their recoGNITION Of
James I they faid that zhey were indifpenfably bound to bear all
faith and true obedience to his Mafefly, WiTHOUT ANY RESTRIC-
TIONS OR LIMITATIONS, and zhat no confideration whatever fbould
be able to [bake their fledfaft loyalty and allegiance. The A& of
Convocation is dated Feb. 21. 1683, and is exceedingly curious.
The gentlemen of the Univerfity of Oxford from the botzom of
their hearts adore and magnify the providence of our good God, by
whom kings reign, who out of bis un/peakable mercy to this church
and flate, bas preferved your facred Majefly [ JAMES II] in
the government of thefe kingdoms.

The nation at large had now the jufteft notions of civil free-
dom, and regarded with horror a fet of men, who would
have given away their own liberties, and the birth-right of
their pofterity. Oppreflion at laft brought about what truth
and reafon had in vain endeavoured. The clergy and the
univerfities adopted the fentiments of the nation, and all par-
ties, all bodies of men, concurred in the Revolution. The

C 2 ‘ firft
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firft duty of an Hiftorian, a facred regard to truth, obliges
me to take notice, how late both thofe bodies of men were be-
fore they took the alarm, and how much the reft of the nation
went beyond them in zeal and confiftency, as well as in priority
of time. The clergy fhewed the moft perfe@ acquiefcence
under the attacks made by James I on civil liberty. The uni-
verfities looked on with a cold indifference till the privileges of
a college were invaded. When the rights of the chiirch of Eng-
land were attacked, then the out-cry firft began from the clergy.
The Univerfities were awakened only by an attack on them-
felves. This condu& made the reft of mankind look upen thefe
two bodies of men as a&ting at that time only from motives of
privatc intereft, and the conftant oppofition which the fame
men gave afterwards to King William feemed to juftify that

opinion.

The reign of Charles II. was very turbulent, from the arbi-
trary {yftem of the court for ever clathing with the free fpirit of
the people. His brother and fucceflor was more quiet till the
landing of the Prince of Orange. The rebellions of Argyle and
Monmouth were foon quelled. The greater ftorm was then pre-
paring. The condué of the King gave his enemies all the ad-

vantages they could wifh over him. He began his reign by a
wanton
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wanton a& of defpotifm, by a dire& violation of the Grear
Charter, and the moft acknowledged fundamental laws of the
kingdom. Even before the Parliament met, he ordered the
Cuftoms to be levied by proclamation, though they had been
granted to Charles II only during his life. By this ftep h=
openly violated the conftitution, dand ufurped one of the moft
important privileges the people enjoyed, that of giving their
own money. Such a ftep was equally violent and unne-
ceflary, for there could be no doubt that the two Houfes
would make the grant as foon as they met. The reft of his
reign was in all points an{werable to that beginning. He af-
fumed and exercifed a difpenfing Power, by which all the laws
were {ubmitted to the pleafure of the crown, and the firft prin-
ciples of the Englith government deftroyed, which lodge the
legiflative power in king, lords, and commons. There could
not be a more dire& or ftronger ufurpation on the two other
branches of our government. In fa@ they became ufelefs, and
their authority was annihilated. The rights of the church of
England, and the privileges of the univerfities, were foon the
prey of defpotifm. The laws were openly violated, and the whole
executive power was trufted to perfons abfolutely incapable by a&
of Parliament of being employed in any office civil or military.
Although JamesII, while Duke of York, had been obliged to give -

up
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up the office of High Admiral by the Teft-a& in his brother’s
reign, even before he publickly acknowledged himfelf a Roman
Catholic, yet none but thofe of his own religion werc now en-
trufted with the more important offices, without taking any of
the oaths, or fubmitting to the qualifications, required by law.
A Jefuit was Prefident of the Privy Council, moft of the Lord
Lieutenants were Catholics, and the army, as well as the fleet,
fwarmed with officers, who had not taken the tefts prefcribed by
an exprefs a& of Parliament.

This was the flate of England on the landing of the Prince
of Orange. The nation was plainly left without refource, but
in the fhock of a military conteft, for in the mock trial of Sir
Edward Hales, a Roman Catholic, the guardians of our laws,
the Judges, had determined ¢ that it was an infeparable prero-
« gative of the crown to difpenfe with all penal laws.” Luckily
for our country the body of the people appeared on this occa-
fion unanimous. The King could fcarcely be faid to havea
party, who dared to avow him after his fecond retreat. He was
in the moft forlorn and defolate condition, without a gleam of
hope for futurity, forfaken even by his own children, with no
refource but the meaneft and moft wretched of all, the few,
narrow ideas of a mind naturally weak, timid, and fupetftitious.

The
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The Tories, who through his brother’s and his own reign had
preached the do&rines of paflive obedience and non-refiftance,
carried them into pra&ice with refpe@ to him as little as even
the Whigs. Both parties concurred heartily in excluding a Prince,
who had overturned the legal government. They agreed on
this occafion that they were warranted to guard the conftitution,
as well as to watch over it’s prefervation by farther fecurities

againft the abufe of too great power in the firft branch of the
legiflature.

The immediate effe&s of the Revolution under the Prince of
Orange as to the national condu@ with refpe@ to our foreign
politics, and the numerous bodies of the fectaries at home, ought
to be remarked.

I fhall not here take notice of fome impoftant points with re-
{pe& to publick liberty, which were pafled over in filence by
the great patriots, who brought about the Rewvolution. What-
ever is done in the {pur of a prefent neceflity, is feldom mature,
perfe&, or finithed in all it’s parts. But thefe confiderations
will follow more naturally after we have feen all that was acu-
ally gained for the public in the reign of William III, and the
domeftic as well as foreign difficulties his temper, prudence and

courage
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courage at laft furmounted. I fhall only now add, that our
anceftors are more entitled to our gratitude for the bleflings we
enjoy in confequence of their noble efforts atthe Revolution, than
to our reproaches for the few things they have left us to do, al-
though experience has taught us that without them the Revo-
Jution itfelf is imperfe@. Our prefent political liberty owes it’s
very exiftence indeed to the Revolution, but we may juftly regard
it’s continuance as too precarious, it’s {fecurity as ill eftablifhed.

The Stuarts had always fhewn a ftrong partiality to France.
One of them was the penfioner of Lewis the 14th, and had fe-
veral times employed the force and treafure of England to ferve
the ambitious views of that monarch, The form of government
and religion of the French were the obje&s of the affe&tion and
choice of Jzimes II. This was fo glaring, that it was the chief
reafon, which induced the late King of France to revoke the
edi& of Nantes at that particular period. The averfion both
the brothers thewed to the proteftant republic of Holland kept
pace with their fondnefs for the French government, religion,
and monarchy. Charles IT had been at open war with the States,
and there was never any cordiality between them and his fuccef-
for. The ftate of foreign politicks was totally changed, when
the Stadtholder of Holland was become King -of England.

He
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He had been bred in a perfonal hatred of Lewis the 14th. Be-
fides his refentment of the wrongs his country had fuffered, and
all the wanton cruelties of Luxemburgh’s forces at Bodegrave
and Swammerdam, which were freth in men’s minds, he was
foured by the feizing his patrimonial principality of Orange.
He feemed to have adopted as the favourite paflion, and the
darling purfuit of his life, the humbling the French King, and
the fetting bounds to that uncontrouled ambition, which had
ufurped on every feeble neighbouring ftate, threatened the total
deftruction of his native provinces, and drenched Europe with
blood. The hatred which the Prince of Orange bore to Lewis
the 14th made him embrace with warmth every poflible expe-
dient to detach from France her old allies, and to create her
new enemies. With this view he held out to the Duke of Han-
over the bright objeé of the crown of England, in order to de-
tach him from the alliance of France. A plan fo well laid could
not fail of fuccefs. The Duke, and the Ele&or of Bavaria,
had been on every occafion the moft firm and zealous
friends of that crown among the numerous princes of the Ger-
manick body. This happy converfion of the Houfe of Hanover
to the common caufe of liberty in Europe againft the ambition
and tyranny of France, we owe entirely to our great deliverer,
who knew mankind perfeély well.

D I fhall
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I fhall give fome remarkable quotations on this fubje& from
two of our own authors, men of the moft oppofite chara&er,
party, and principles. I mean Burnet and Bolingbroke. The
firft fays at the end of the reign of James II, ¢ The Duke of
¢ Hanover was at that time in fome engagements with the Court
¢ of France. But, fince he had married the Princefs Sophia
«¢ of the Palatine Houfe, I ventured to fend a meflage to her by
¢ one of their Court, who was then at the Hague. He wasa
« French Refugee, named Mr. Baucour. It was to acquaint
¢ her with our defign with relation to England, and to let her
« know, that, if we fucceeded, certainly a perpetual exclufion
« of all Papifts from the fucceflion to the Crown would be
« ena&ted : And, fince fhe was the next Proteftant heir after
¢¢ the two Princefles, and the Prince of Orange, of whom at
¢ that time there was no iffue alive, I was very confident, that,
« ijf the Duke of Hanover could be difengaged from the inte-
¢ refts of France, fo that he came into our interefts, the fuc-
¢ ceflion to the Crown would be lodged in her perfon, and in
¢¢ her pofterity; though on the other hand, if he continued, as
¢ he ftood then, engaged with France, I could not anfweér for
¢“this. The gentleman carried the meflage, and delivered it.
¢ The Duchefs entertained it with much warmth : And brought
¢ him to the Duke to repeat it to him. But at that time this

¢ made
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¢ made no great impreflion on him. He looked on it as a re-
¢ mote and a doubtful proje&. Yet when he faw our fuccefs
¢ in England, he had other thoughts of it. Some days after
«¢ this Frenchman was gone, I told the Prince what I had done.
¢¢ He approved of it heartily : But was particularly glad, that I
¢ had done it, as of myfelf, without communicating it to him,
¢ or any way engaging him in it: For he faid, if it thould hap-
¢ pen to be known that the propofition was made by him, it
¢ might do us hurt in England, as if he had already reckoned
¢ himfelf fo far mafter, as to be forming proje@s concerning
¢ the fucceflion to the Crown.” Original folio edition of 1724.
vol. 1. p. 757. The King (William III in 1689) ordered me
¢ to propofe the naming the Duchefs of Hanover, and her pof-
¢ terity, next in the fucceflion. He fignified his pleafure in this
¢ alfo to the minifters. But he ordered me to begin the motion
¢ in the Houfe, becaufe I had already fet it on foot. And the
¢« Duke of Hanover had now other thoughts of the matter, and
«¢ was {eparating himfelf from the interefts of France.” Original
folio edition of vol. 2.in 1734.p. 15.

Bolingbroke fays, ¢ the Emperor and the King of Spain had
¢ engaged in the quarrel againft France (#z 1674) and many of
< the Princes of the Empire had done the fame, Not all. The

D2 ¢ Bavarian
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¢¢ Bavarian continued obftinate in his neutrality, and, to mention
¢ no more, the Swedes made a great diverfion in favour of France
¢¢in the Empire ; where the Duke of Hanover abetted their de-
“figns as much as he could, for he wasa zealous partifan of
¢« France, though the other princes of his houfe acted for the
« common caufe.” Letters on the ftudy and ufe of Hiftory. 8vo
edition of London. 1752. vol. 1. p. 2§8.

The nation in general was difpofed to fecond the views of
William III, and the greater part of the powers on the conti-
nent appear’d eager to join againft a Prince, whom they beheld
with jealoufy and fear. Boileax in his public Remerciment
8 Meffieurs de L’ Academie Frangoife calls the Prince of Orange
cet opiniatre ennemi de fa glire (de Louss XI1V.) cet in-
duftrieux artifan de ligues et de querelles, qui travailloit depuis
fi long tems @ remuer cantre lui toute I'Europe. This was in
1684, and Boileau was always known to fpeak the court lan-
guage of Lewis the 14th.

The Englith now regarded with a favourable eye the repub-
lick of Holland. Their late deliverance from popery and
flavery was attributed in a good degree to the Dutch troops,
which the States had lent the Prince of Orange. The fenfe of

fo
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fo important a fervice was univerfally acknowledged ; both
parliament and people fhewed their gratitude to thefe foreign
officers and foldiers, who fpread through the nation a terror
and hatred of the French arms and councils. From this pe-
riod of the Revolution l'ngland has continued regularly and
fteadily to oppofe the ambitious views of France, except dur-
ing two fhort, critical, and convulfive intervals, The firft was
at the latter end of Queen Anne’s reign. The other lafted fome
years after the acceffion of George I. It began immediately on
the death of Lewis the 14th, and continued the whole regency
of the Duke of Orleans. The national intereft was not how-
ever {fo much confulted at either of thefe periods, as the views
of a few particulars, During the firft period, the interefts of a
fett of Tory minifters, whofe private {chemes of power coincided
with the views of France, were alone regarded. At the other pe-
riod the family conneions of the Houfes of Brunfwick and Or-
leans dire&ed the councils of both kingdoms, and made them
a& in concert for feveral years, George I courted. the affiftance
of France againft the Pretender. The Duke of Orleans, pre-
fumptive heir of the crown of France, ftood in need of the friend-
fhip of England againft the claims of the King of Spain, who
was ready to declare the renunciations totally void. This coa-
lition of private interefts in thefe powerful families made the

two
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two nations at that period a& together in the general fyftem of
Europe.

A remarkable change in the national condu@ immediately
after the Revolution, with refpe& to the numerous bodies of the
Sedaries, ought likewife to be noticed. They had been cruelly
opprefled, and openly perfecuted, under ‘the Stuart line. A
fhort refpite only had taken place during the reign of James II,
when, in reality to favour the Roman Catholics, he avowed a
toleration for all diffenters from the Church of England. At
length he publifhed a proclamation for liberty of confcience, fet
up a difpenfing power, and permitted every man to hold places
in the State without any qualification of tefts or oaths. This
happened the year before the Revolution. The diffenters of al-
moft every denomination were duped by this artifice of the court.
They looked no farther than to a prefent relief from the perfe-
cution they had fuffered, and feemed too little to confider
how it was obtained. They approved the King’s illegal mea-
{ures, and as if a favour had been intended to them, even
thanked him for fo dire& a breach in the conftitution. Soon
after the Revo/ution, the claims of the Se@aries were fettled on a
fegal and folid foundation. The Englith in a good degree a-
dopted the Dutch fyftem of government as to a general tolera-

tion
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tion of religious parties. Liberty of confcience began to be con-
fidered not merely as a found meafure of the internal admini-
ftration of a country, but as a great commercial principle. It
had been remarked in two inftances, too confiderable to be o-
verlooked, too recent to be forgot. The one was, the amazing
rife of Amfterdam, and other great towns of the United Pro-
vinces. Thef:, under every natural difadvantage, had become
commercial, populous, and wealthy, merely from the azylum
given to the fubjeds of the King of Spain, in the laft cruel per-
fecution carried on throughout the Low Countries. The other
proof wasdrawn from what happened a few years before, the almoft
inftantaneous effe& of the revocation of the edi@ of Nantes. An
incredible number of the induftrious inhabitants of France had
in three years eftablithed many new manufaures at London, at
Amfterdam, at Berlin, and other proteftant cities. It is very
poflible that King William did not fo much regard liberty of
confcience as the right of every thinking being, but as a mea-
{fure to promote trade and commerce, to increafe population,
and to make his new dominions a fafe fan&uary againft the
perfecuting {pirit of bigotry, by which Louis the 14th was
aGuated. The prejudices he had imbibed againft the Roman
Catholics, and his condu& towards that {e&, feem to prove
that his principles of toleration, and freedom of thopght,

did
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did not proceed from a mind deeply tinctured with found phi-
lofophy, or zealous for the primary rights of mankind. He en-
deavoured to abolith the penal laws with refpe& to proteftant
diffenters of every denomination, and to take away the neceflity
of receiving the Sacrament, for the enjoyment of any office, or
place of truft. The idea was to exclude only the Roman Ca-
tholicks, and to admit all the other feGtaries to be capacitated
equally with the members of the church of England. It muft
be allowed that the Roman Catholics are in fome important
particulars to be confidered in a different light from all other
diffenters, not only becaufe their religion is intolerant, bloody
and idolatrous, but from their claims with refpe& to the con-
trolling in many points the civil power of the magiftrate, and

the imperium in imperio, which their priefts have in other coun-

tries cftablithed.

The King did not fucceed in the {chemc of abolifthing the fa-
cramental teft, in favour of proteftant diffenters, the tory and the
high church party oppofing with much heat the propofals for a
general comprehenfion of all the proteftants. The penal laws
againft them were indced repealed, and the A& of Toleration
gave them an entire fecurity, on the exprefs condition however
of their taking the oaths to the government, and fubfcribing the

. Decla-
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Declaration of 3oth Charles II. Their preachers were to fubfcribe
the articles of the church of England, except the 34.th, 3 5th,
and 36th, with a few words in the 2o0th. The Roman Catho-
licks, and all perfons denying the Trinity, were left to the ri-
gour of the old penal laws, by a fpecial claufe in the A&.
It is certain the A& of Toleration was a confiderable point
gained at that time in favour of religious liberty, for it
put an effe@ual ftop to the rage and madnefs of perfecution a-
mong the proteftants, The forbearance and lenity of the ad-
miniftration left the Roman Catholics little caufe of complaint.
On the bafis of this A¢ reft at this hour the moft precious rights
and privileges of all proteftant diffenters from the eftablithed
church. It has proved a firm bulwark againft the fury of bi-
gots and enthufiafts, though a philofophical mind muft object
to the unjuft thackles, which tyranny has forged, of all fubfcrip-
tions, creeds, tefts, and oaths. I except that fingle oath or
affirmation , which no well-meaning citizen can fcruple, of a
legal obedience to the civil governor, which for it’s very ex-
iftence as well as fecurity every ftate feems warranted to require
from the fubjed.

I thought thefe general obfervations would be ufeful before
we enter on the great and important fa&s, which occur in the
E . reign
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reign of William III, and changed the face of Europe as well
as of England. The wealth and power of the whole Britifh
Empire was, from the period of the Revolution, dire&ted againft
France. The nation then began to figure once more among the
firft Monarchies, after an eclipfe of near two centuries under the
ignominious race of the Stuarts, excepting a fhort burft of glory
during the prote@orate. From the death of Queen Elizabeth,
England had been little confidered by any of the powers of the
continent, although the fettled tranquility, and umion of the
whole ifland under the fame Sovereign, had increafed her
ftrength, and created what is moft neceffary to every ftate, an
internal fecurity. The conftant fa&ions, and the ftruggles of
the people in fupport of their liberties againft four fucceffive
prerogative princes intoxicated with the doétrines of dreaming
fchoolmen, kept the Fnglith fully employed at home. At this
important #ra of the Revolution, fearing no longer for theit own
freedom, they began to confider the ancient glory, the dignity,
the power and extent of their empire, as well as the high fpirit of
the people, with the folid advantages they enjoy beyond any na-
tion, which has ever appeared on the earth, being at once as cotn-
mercial as the Carthaginians, as warlike as the Romans. The
Englith had, like the Romans, a new war to fuftain againft the
tyrant, whom they had expelled, but it was neither very for-

midable
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midable, nor of long continuance. James II funk into uni-
verfal contempt, while the new Klng of England became the
vital principle of all the confederacies ﬁmong the princes of Eu-
rope againft the ufurping ambition of Lewis the 14th, and un-
der his happy aufpices, liberty was eftablifhed at home, and fo
firmly rooted in the hearts of the people, as never to perifh, but
with the final diffolution of the Britifh empire. .

I have purpofely avoided entering into a minute difcuffion of
the principles on which the Revolution is founded. A free and
manly people are fuperior to the juftification of their condu&
by the formal rules laid down indifcriminately for all cafes by
fome men of ftudy, and denied by others. There is however
a paflage of Grotius, in the celebrated work de Fure belli et pa-
cis, fo very appofite to the Revolution, fo full an apprabation of
the condu@ of our fathers, that I think it ought to find'it’s
place here. I fhall only farther remark, that it is taken from
the firft, the moft original, profound and accurate, of all the
productions of modern times on the power of the Sovereign and
the fubje®, which was publifhed fixty three years before the
glorious @ra of our Revolution, dedicated in the plenitude of
Richelieu’s power to Lewis the 13th, and appeared with the
French King’s privilege. The paﬁ'age is taken from the chap-

E 2 - ter



32 INTRODUCTTION ‘
ter de bello fubditorum in fuperiores. fef?. 13. p. 113. I quote
‘the 4to edition publithed by Grotius Kimfelf at Paris in 1623,
¢ Si rex partem habeat fummi imperii, partem alteram popﬁlus,
¢ aut fenatus, regi in partem non fuam involanti, vis jufta op-
¢ poni poterit, quia eatenus imperium non habet. Quod losum
¢ habere cenfeo, etiamfi di@um fit, belli poteftatem penes re-
¢ gem fore. id enim de bello externo intelligendum eft: cum
¢¢ alioqui quifquis imperii fummi partem habeat, non poflit non
¢ jus habere, eam partem tuendi. quod ubi fit, poteft rex etiam
¢ fuam imperii partem belli jure amittere.” ¢ If the king has a
¢ part of the fupreme power, and the people or the fenate have
¢¢ the other part, fhould the king invade the part not his own,
 he may be lawfully refifted. I think this is well founded,
«¢ although I have declared, that the right of making war is in
« the king; for that muft be underftood of foreign wars: fince
¢ whoever has a fhare of the fupreme power, muft neceffarily
¢ have a right of defending his {hare. When fuch a cafe hap-
¢ pens, the king may alfo by the right of war lefe his thare of

¢ the fupreme power.”

James II was plainly the aggreflfor. By his violent condu&
he left the people no poffibility of a legal redrefs according to

the forms prefcribed by the law and the conftitution, The Par-
‘ ' liament
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liament could not even meet without his previous writ of fum-
mons. In fuch a cafe, and in every other where the laws are
filent, recourfec muft be had to the great maxim of all govern-
ments, the prefervation of legal eftablithment. The queftion
plainly.was, ¢ Is the king of England an abfolute defpotic mo-
narch, whofe will is law, whofe prerogative is to difpenfe with
the penal a&s of the whole legiflature, and with all ftatutes and
charters, and are the people his flaves ?” or, ¢“Is the king of
England a limited Sovereign, bound by the laws, and by a fo-
lemn oath to the nation to govern according to law, and are the
people free, and entitled to various liberties and privileges as their
birth-right ?” This was in reality the great controverfy. The
king was almoft fingle in the firft opinion. The nation feem-
ed unanimous in the fecond. Unfortunately for James II,
the Scots joined the Englifh- on this important occafion, and
their condu@ was ftill more manly, noble and {pirited. To
pleafe the tories and the high church party we loft ourfelves in
doubtful terms and filly queftions of chicane ; we were per-
plexed among ourfelves to prove that the king had adicated and
deferted. The Scots {poke the language of a free people. They
declared, that he had forfeited the crown. Both nations refolved
to affert their freedom, and of confequence to exclude for ever

a Prince
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a Prince, who it was plain would be perpetually a principle in
the State to fap and undermine the public liberty,

Foreign nations have very generally feen the Rewvolution in a
falfe and partial light. They have confidered it as the fole con-
fequence of the religious bigotry of James II, and entirely over-
looked all his overt ads, to deftroy the civil liberties of his peo-
ple. 'The Archbifhop of Rheims faid, ¢ voila un bon homme,
qui a quitté trois Royaumes pour une Mefle” ¢ There goes a
good creature, who has given three kingdoms for a Mafs.” This
was not exadly the cafe. He might have gone quietly to Mafs,
and remained the Sovereign of three kingdoms, if he had not
attacked the eftablithed rights of his fubje&s, if he had not over-
turned the fundamental laws of the kingdom, and being trufted
with only a limited power, endeavoured to make himfelf a de-
fpotic Monarch. 'The Englifth would rather have fuffered him
to turn Turk, than Tyrant. They might have been prevailed
‘upon to let him go very quietly to the Mofque or to Mafs, and
in either cafe would mily have pitied his folly, if he had not
vialated the rights of his people. .Let us examine the condu&
of a neigbouring nation in circumftances nearly parallel as to the
religion of the prince and people. After the death of Henry
111, there could be no doubt that lineal fucceffion gave the crown

‘ of
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of France to the King of Navarre, whofe memory is now as
facred to every good fubje® of France, as that of Alfred is
among us. He was of a different religion from the body
of his people. The greater part of the nation refufed to ac-
knowledge him. By force of arms he was for feveral years
kept out of his capital, nor was he received into Paris till after
his folemn abjuration at St. Denis. Although Henry IV had
violated no law in favour of his own fe&, had ufurped no rights
of the Catholicks, ufed no violence or compulfion to any man,
yet a conformity to the national religion was made the effential
point of his fubje@s’ obedience. If therefore as to this fingle
article of religion, any argument is to be drawn from the prac-
tice of a moft civilized people, the Englifh are abundantly juf-
tified. I might add that the cafe is infinitely ftronger in their
favour from the peculiar circumftances of the bigotry, the ufur-
pations, the violence, and the fpirit of perfecution in James II
Thefe rendered his exclufion from the throne not only a mea-
fure founded in right, but diGated by the neceflity of the cafe,
and the primary law of nature, {elf-prefervation. It is remark-
able that among the State Papers relative to the Peace of Ryf-
wick, there is an Anfwer to a Memorial of James 11, which
has the following noble paflage, ¢ The degradation of King
¢ James was founded upon his fubverfion of the fundamental

3 “ laws
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¢ Jaws of the State, the avenging of which the Englifh nation
¢ declared belonged to itfelf; that fuch is the conftitution of
¢ it’s monarchy ; and that every ftate has it’s laws, for which
¢ it is not anfwerable to any other ftate.”

Liberty was the dire&, avowed principle of the Englifh at
the Revolution, as much as of the Romans at the expulfion of
the whole family of the Tarquins. Tacitus fays, ¢ liberta-
tem et confulatum Brutus inftituit” ¢ Brutus eftablifhed liberty
and the confulthip.” The prefervation of the laws and liberties
of Great Britain was the letter as well as the {pirit of every de-
claration made by the Prince of Orange. The families of Bru-
tus and Naffau will be gratefully remembered by all pofterity as
the avengers of tyranny, and the prote&ors of the freedom of
their nation, and of mankind. The firft Brutus drove out the
Tarquins, and died glorioufly in the field, fighting againft the
enemies of his country. The laft Brutus delivered Rome from
the tyranny of Cazfar, and gave liberty to his fellow citizens,
but he could not give that public virtue, by which alone it can
be preferved and fecured. The firft Naflau delivered his coun-
try from the intolerable yoke of Spain and the Inquifition, when
Philip H endeavoured to enflave the Netherlands. He founded
the free Republick of the United Provinces, and fell a victim in

I the
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the caufe of liberty. The laft Naffau preferved the indepen-
dency of his own country, generoufly rifked every thing in de-
fence of the liberties of England, fettled a juft and equal plan of
freedom, and made three kingdoms happy under a mild and
temperate government.‘

From the Revolution the Sovereign and the fubje& have con-
tinued firm to a free and well-tempered monarchy, built on the
bafis of publick liberty. England has been an empire of mild
and equal laws. Montefquieu obferves, il y a une nation dans
¢ le monde, qui a pour objet dire de fa conftitution la liberte
¢ politique.” ¢ There is a nation in the world, which has for
¢ the dire& end of it’s conftitution political liberty.” Efprit
des Loix. book 11th, chapter sth. Thisis now woven into
every part of our conftitution, and though we were at any par-
ticular crifis betrayed or fold to our princes, though in the infi-
nite lapfe of ages a venal parliament, or a profligate foldiery,
might arife, who would bargain for our liberties, the people
will not fail to refume their rights, and exercife themfelves on
a great emergency the power they only lend to their magiftrates
and governors. The condué& of the Romans was remarkable,
and ought to be a warning to us. They expelled the Tarquins
almoft as unanimoutly as we did the Stuarts. They boafted of

F being
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being the only free nation, yet at laft became the {laves of one
family from gencration to generatien, and if now and then a
faint ray of freedom beamed forth, they foon funk again into.
darknefs. They had made the moft monftrous grants to the
Sovercign, fibi omnia licere et in omnes, that to bim all was law~
ful, and againf} all, yet when Nero grew a monfter of tyranny,
they ordered him to be punithed more majorum, although it is
difficult to conceive how after fuch a formal furrender of every
thing, he could be guilty of any a& of injuftice or tyranny.
Nature remonftrated at firft againft fo fhameful a grant, and
afterwards commanded the refumption.

The Englifh at the Rewvolution not only recovered their liber-
ties, but laid down a plan of perpetuating them to their lateft
pofterity, and exprefsly circum{cribed the power of their princes.
They declared on what terms they gave their crown, and under
what exprefs limitations it fhould be worn by all fucceeding fo-
vereigns. By this legal tenure it muft continue to be held. The
Englifh have regularly fince the =ra of the flight of their laft
tyrant, manifefted in the caufe of freedom a conftancy, a courage,
a firmnefs more than Roman. Such be their virtues to the lateft
ages, and may they continue a great and happy people, the pa-
trons of univerfal liberty, the fcourge of tyrants, the refuge of

the
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the opprefled, and long hold out to the world what is truly the
boaft of rational beings, a mild and free government, juft, pow-
erful, independent, commercial, tolerant, generous and brave !
Thefe are the true glorigs of this land of liberty in the moft en-
lightened age of philofophy. May Englifhmen in all future ages
poflefs and hold facred thefe invaluable bleflings! May every
prince, who fhall bear the fceptre of this great and free country,
have always in mind, <¢ That other nations can bear flavery, but
liberty is the chara&eriftic of Englithmen!” Alie nationes fer-
vitutem pati poffunt 5 populi Anglicani cff propria hibertas.
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choice is fo eflential to the prefervation of all their other rights, nal%..

that it ought to be confidered as one of the moft facred parts of 'h¢Freedom
R N . of Elections.
our conftitution. It becomes therefore the duty of a good citizen, to
watch every reftraint impofed on the exercife of that right, by whatever
authority; and to examine, whether fuch reftraint ftands weil and fufficiently
warranted by, that which alone can warrant it, the law of the land ; either
the ftatute-law, or that found reafon and well- eftablithed practice which
may be called the common-law.

During a great part of the laft feffion of Parliament, we had the misfor- St of he
tune to fee a conftant ftruggle between the Houfe of Commons and the St b
~ . - . tween the
Freeholders of the County of Middlefex. The queftion between them Hovkeof

Comons

was, Whether Mr. Wilkes, having been expelled by the Houfe, and amiihe
B

THE right of the eleCors to be reprefented by men of their own EveryMans

County of

re-eleéted magreter.
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re-clected by the Frecholders, fhould, upon fuch re-eletion in the fame
feflion, be confidered by the fame Houfe as duly elected, and admitted to
fit, notwithftanding fuch expulfion? The Houfe, taking up this matter
of its ewn accord, for its own dignity, and in order to give that effect
which it thought proper to the refolution already taken, declared him, in
confequence of that expulfion, incapable of fitting in zbat parliament.
Extenfive as this refolution feemed to be, in time as well as matter, its
operation could not have been conclufive beyond the feffion in which it
was taken: forit is a known rule of parliament, that no refolution taken
in one feflion can be binding upon the next. Important as it was in
matter, if it had continued exaély the fame, limited in time by the forms
and rules of the Houfe to the fhort duration of one fefflion, open to con-
fideration, and repealable in the next, the inattentive publick might have
been inclined to difregard the difpute; to give up perbaps too much to the
privilege and dignity of the Houfe; to acquiefce under its authority, and
admit that, though the eletors had a right to elect, the Houfe might
walk in the trammels of fome mufty precedent, and object to the admit-
tance of the ele@ed; clap the mace againft the door, hold it faft with a
ftrong hand, and refufe to let him fit among the pure and chafte members
who aflfemble there.

But fince a late judgment, given by the Houfe in the exercife of its judi-
cature, upon hearing the parties with all that folemnity which would jgtve
better become a hearing where the principal and leading queftion hag not
been prejudged and determined in the abfence of the parties, this matter is
become much more ferious. It is no longer a declaration of the Houfe of
Commons, haftily and extrajudicially made, and repealable withgiit any
difficulty at the meer pleafure of thofe who made it: it is judgment given
in a caufe, and a precedent fet in all its forms to operate in other cafes.
The publick might have flepz over a point of privilege, but muft awake to
the confequences of a formal judgment. The objeét of the electors choice
is alfo changed; and one, who certainly was not eleted by the majority of
them, is confirmed as their reprefentative, upon the ground of the former
declaration carried into effe@, by determining, that the fecond on the

oll is to be confidered as duly elected, in confequence of the expulfion
and declared incapacity of the firft.

The novelty and importance of this doctrine call upon us to attend to
it, and examine it carefully.  The judgment given ftands fingle, unfup-
ported by any other ; open therefore to all reafonable comment and obfer-
vation; liable to be reverfed by that great authority which can reverfe
wrong judgments, the Legiflature of this kingdom; or to becontradicted in
any fimilar cafe hereafter, by the more mature and better-informed refo-
lutiok of the fame court

Delicate

)
’
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Delicate as this enquiry may be, we are no free people if we are not per-
mitted to go into it, and to difcufs with decency the grounds and reafons
of this judgment. It is not only a modern judgment, and unfupported
by any other, but it moft eflentially affefts the rights of the conftituents
in every part of the kingdom. It may be thought unfafe to leave it unre-
verfed afingle feflion. We know not how foon otber expulfions may take
place, and the queftion be renewed under the prejudice of this judgment
remaining on the books. Shall we run the rifque of again ‘procceding in
the dark? Is there any danger in bringing truth to light? If the quefiion
fhould again arife, it muft be decided either by the Legiflature, in which
our reprefentatives are an effential part, or by the judicature of the Houfe
of Commons, in which they are the only judges. And fhall we ftand
back with reverential awe, and bow in humble filence to gods of our owne
creating! Or fhall we not rather take up the enquiry, and do them the
juftice to believe, that a fair and diligent fearch into ¢be miraculous powers
affumed by them, undertaken without prejudice, and purfued with temper
and firmnefs, will be the beft offering an humble conftituent can lay upon
their altar; far beyond the myrrh and frankincenfe, the precious oint-
ments, the rich veftments, and the pure gold, from the treafury of his
Gr of !

In this country, the publick hasa right upon all occafions, but moft The Right
particularly upon fuch as this, to be fully informed. The rules of rocnquire
government drawn from arbitrary ftates areill applicd to zbis. In them, st

particularly

perhaps, it is humane to keep the people in ignorance. Condemned to uponthe
conftant oppreflion, the lefs they know, the lefs they feel their own misfor- of this Con-
tunes, and the great difference between the condition of freemen and that®®
of flaves. But bere, not only the people have a right to information, but
the government cannot be carried on, nor the principles of the conftitution
preferved, if the mafs of the people is kept in ignorance of that which
pafles. An cle&ion, in which uninfirmed electors are culled by the King’s
writ to ele& a fif and difireet reprefentative, is the moft contradiGory thing
in politicks that could have entered into the imagination of man. They
cannot do their part as they are required to do it, upon the return of an
eleion, unlefs the channels of communication are kept open for their
informution, as well upon the condu& of thote they had formerly chofen,
as upon the great and weighty affairs of the kingdom, to treat and confult
upon which the reprefentative part of it is called together : otherwife, their
ele€tion is a thing of bazard and chance only, and the fitnefs and difcretion
of their reprefentative is not the refult of any fober, well-conduéted chosce.
The control on the condudl of the ¢le@ed, by the electors refuming their
powers at the end of the Parliament, and confirming their former choice,

B2 or
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or changing it, as the truft fhall have been well or ill difcharged, is the
moft beautiful part of our conftitution, and the moft effential to gooc
order, and the rights of the Commons of this kingdom. But that contro
is a farce, if the ele@ors are to go to their choice wsthout previous infor-
mation; and the ele@ion is nothing better than a meer chaos, out of which
the wife men who went before us, and framed this conftitution, madly
expected to produce fome beautiful world by a fortuitous concourfe ot
atoms.

It would indeed be a ftrange rule that fhould debar the conftituents from
enquiring into the a&ts of their deputies. That the Houfe of Commons
may aflume new powers, without due autbority, and much to the prejudice
of the ele@ors; and that it may impute to its own alts important confe-
quences, not_founded in reafon and ufage, is undoubtedly true. It is a mott
unfortunate cafe, whencver it happens. But if there arife only a bare
fufpicion of it, the only remedy, that alone which can quiet the contett,
and ¢ medicine us to that fweet fleep which we owned yelterday,” isa
full and determined, though painful, enquiry into the foundation of thofe
powers, and the juftnefs of thofe coniequences. The purfuit of that
enquiry muft neceffarily lead to a good event; either to the confirmation of
what may have been rightly done, and the reftoration of harmony and
confidence, or to the correction and reverfal of that judgment, which, £
#ew and unauthorized, cannot be permitted to remain without giving up
all the great principles of this conftitution, deftroying for ever the freedom
of elections, vefting in the elected the power of chufing their affociates, and
erefting the worft of tyranny, that which can exift only by the perverfion
of its authority to the gpprefion of thofe very perfons from whom it is

derived.

ThePlmnof In the examination which I propofe to give this matter, it will be

this En-
quiry.

neceflary to go back to thofe £rown do&rines of thelaw and conflitution of
this country, in which a plain reafoner would expeét to fee the ground
and authority of this judgment. I fhall therefore, in the firft place, col-
le@& from books of the beft autbority, the feveral /egal reftraints on the
general freedom of eletions, fo far as the fame render or declare any de-
fcription of men ineligible into Parliament: and thall endeavour to thew
on what principles thofe reftraints are founded, and by what authority
they exift.

If Mr. Wilkes was not under any of thofe /ga/ difqualifications, his
incapacity muft be argued upon the ground of its being the smplied and
neceflary confequence of his expulfion. I fhall therefore, in the next
place, confider the power of expulfion exercifed by the Houfe of Com-

mons, and the two purpofes to which it may be direted; either for
punithment
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punifhment in the cafe of an gffence within the criminal jurifdi@ion of the
Houfe; or, in cafes out of the reach of that jurifdiion, for the removal of
a member whom the Houfe deems unfit to execute the truft repofed in
him, and to enable the ele&ors to make a better choice.

Much light will be obtained, by examining what title the Houfe can fet
up to the power of difabling, by dire& and exprefs fentence, any perfon
frombeing cleCted; in what cafes this power has been exercifed ; in whar
times it has been carried to its utmoft length, and A.w lng it has been
abandoned. For, if it fhall appear that this power is not founded in
reafon or practice, it will be difficult to maintain that an incapacity,
which the Houfe cannot inflit by an exprefs refolution and judgment,
thall follow by implication and inference as the confequence of a much
milder fentence.

It will be neceflary alfo to examine, how far either precedent or prac-
tice, common fenfe or good policy, fupport or controvert the conclufion,
that incapacity of being eleted is the implied confequence of an expulfion,
in either of the cafes which 1 have mentioned; but particularly in fuch a
cafe as Mr. Wilkes’s, where the Houfe expels, not for an offcnce againft
the Houfe, and within its criminal jurifdiion, but meerly for the unfiznc/s
and unwortbinefs of the member.

In this courfe I mean to purfue this enquiry: and I fhall clofe it with
ftating the confequences which I apprehend from the judgment lately
given ; and in what mannuer, and to what degree, they feem to me to affett
the conftitution of this country.

The field I take is large ; but the queftion to be difcufled is important.
It is natural for thofe who would avoid a full examination of it to endea-
vour to keep the enquiry more confined. The queftion in its moft narrow
extent is, Whether, as the Houfe of Commons has the power of expelling
its own members, it can alfo declare the confequences of its own a¢t, and
determine what difqualifications are implied by an expulfion which the
fame Houfe had before infliGed? As this declaration affeéts the feat of
the member; and the power of the Houfe to decide the right of fitting is
uncontrolatTe, and exclufive of all other ccurts; what that Houfe has
declared to be the law, muft prevail. Itis a declaration made by the firit
authority; and thofe who difpute it wafte their breath, juft as they would
if they difputed the judgment of the Lords in an appeal or writ of error.

This, indeed, would be a jfhorz folution of the queftion, and a clen
removal of ail the difficulties.  But the enquiry before us is not, Whether
a fupreme court, having competent jurifdiction, has pronounced judg-
ment? This fact is agreed: and the queftion arifes out of it, \Whether
that judgment is well or ill founded? The decifion already made may

enbance the difficulties: it cannot remove them. An enquiry into the
reétitude
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recitude of any judgment given by any court is no pleafing tafk. It is
more particularly irkfome, when that judgment is given by a fupreme
court, and that court is the reprefentative of the pegple. One hardly
expetts a fair hearing, having to combat the prepofleflions of the people
in favour of thofe whom they have fo lately fent to reprefent them.

However, the important confequences attending this judgment call
the publick to an early examination of #£s Jegality. The power of precedent
is great; and an acquiefcence under this decifion will foon render it the
¢ftablifbed law of the land. ‘The right of the publick to enquire into its
legality is indifputable. The many flutuations from time to time in the
decifions of our courts of law, and the many reverfals of unjuft judgments
by act of parliament, cry, Shame upon the man who argues {or the con-
ftant infallibility of fupreme courts, and a devout and implicit adherence
to every thing that they have once determined! Had this been the cafe
of old, fhip-money would have been colle@ted to this hour; the violences of
the high-commiffion and flar-chamber courts would not have brought on
their diffolution; the difpenfing power of the crown would have been ftill
exercifed; petitions would have been ftill adjudged libels ; and members of
Parliament punithed in the King's criminal courts, for their conduét in the
Houfe of Parliament, Exceffve bail would have been ftill demanded ;
exceffive fines impofed, and all thofe violences eftablithed by /egal judgments,
to prevent which our anceftors interpofed, obtained many falutary laws in
the times of the firft Stuarts, and at laft eftablifhed their plan of liberty at
the Revolution. The people of thefe days are certainly not fo degenerate,
fo /oft to thofe leflons which have been taught them by their anceftors, fo
dead to a'l good example, as to fhrink from the enquiry into the legality
and juftice of any modern judgments, given in a new and extraordinary cafe,
and materially affecting their rights and liberties.

Of all thofe judgments, none feem more fit for the confideration of the
people at large, than thofe which are given by their own reprefentatives in
the exercife of their great unlimited jursfdiélion in matters ot eleion: for
none are more important. And all our hiftorians agree, that no court
has been more liable to error, nor more open to abufe, than the Houfe of
Commons in the decifion of thofe matters.

Neefliyof  Doubtlefs it is always ufeful, but upon fome occa
ek meceffary, to hold out to fupreme powers the smplied tr
Srnciple are bound to aét, and the original fource of that auth which is vefted
#iwdon.  in their haids for the public good. The firft principles@® the conftitution
thould be often looked to.  Itisan unhappy time, and¥ig with uncertain
and fearful events, when it becomes neceflary to recovér thofe principles,
after having neaily loft them by long negle@. A guard fhould therefore
be conftantly kept, each deviation from them met in the firft inftance, and

(by evety oppolitiontirat our conftitution will juftify) refifted and controlled.
Of

it is particularly
nder which they-
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Of thofe principles, the moft valuable is that which vefts iz zbe people
the power of c,hulEl’ng their own reprefentatives in Parliament. It is by
them that the confent of the people is given: and fo long as the repre-
fentation is kept pure, according to the principles on which it was from
the firft eftablifhed, fo long the confent is perfe@, and the people enact
thofe laws which they are bound to obey. But if any power whatever,
not excepting even the Houfe of Commons, interpofe in the choice of
thofe reprefentatives, by prefcribing who fhall, or any otberwife than as
the law bas direfted who fhall not, be chofen ; that power, great as it may
be, muft fubmit to a free examination of the grounds on which it claims
an authority, fo much out of the ordinary nature of things, fo alarming
at the firft ftart of it, fo deftru@ive in its confequences, fo difficult to be
ﬁ;pportcd in reafon or practice, fo decifive upon the moft effential rights
of the people.

CH AP IL

Rualifications of Candidates, and their Difabilities at Commonand Statute- Law.
—The Nature and Principles of thofe at Common-Law.— Aliens.—Minors.
~—1Ideots, and Men deaf and dumb.— Perfons attainted of Treafon or Felony.
—Returning Qfficers.—The Clergy.—The Twelve Judges.—Cafe of the
Attorney-General not eligible by [pecial Order of the Houfe.—Difabilities by
Statute-Law — Inference from them againft the Power of the Houfe of
Commons to difable by its own Refolution.—The Power of the Houfé limited
to a Declaration of the Law.— How tbe Legality of the late Decifion ought
20 bave been proved.—Proper Mode of proceeding in new Cafes.

TH E qualifications deemed effential from the earlieft times to the Qulifra-
difcharge of the truft of a reprefentative, are notorioufly well dgicates, ane
founded in common fenfe, and fimilar to the like qualifications in the Wises
execution of other trufts. Thefe, I think, may be properly called quali- Sorger

. and Statut
fications at common-law. Law.

Under this head, rank thofe limitations and reftraints which ftood
not in nced of any particular ftatutes to give them authority. Many of
them were felf-cvident, and fpoke for themfelves: others found their
way by analogy ; and, having been received in fimilar cafes by the courts
of law, obtained an eafy eftablithment in the Houfe of Commons.

But there were others, founded in police, regulation, and the balance
of the feveral powers in the ftate. Thefe, not being felf-evident, nor ana-
logous to any thing elfe in the courts of law, but matters of arbitrary
inftitution, have their authority from a&s of Parliament,

Thus
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Thus there are fome reftraints at common-law, and others by the
ftatutes. I fhall at prefent confine myfelf to the firft. Thefe are not
arbitrary, to be impofed at pleafure by the judgment of any court. The
Legiflature alone, which is the united power of the ftate, King, Lords, and
Commons, can ena@& new reftraints. Courts of judicature, and Houfes of
Parliament a@ing as courts of judicature, have only the power of declaring
them : and in the ufe of that power are bound by the law as i flands at
the time of making fuch declaration. They are founded in common fenfe.
But, as it would have been dangerous to leave to courts, or Houfes of Par-
liament fitting in judicature, a vague decifion of what is common-fenfe,
ufage is admitted as the beft interpreter of it. When this ufage is collect-
ed from the antient, uniform, and uninterrupted pralice of Parliament,
we have the cuftom of Parliament; and that cuflom is the /aw of Par-
liament.

Thefe reftraints therefore do not ftand folely on the decifion of the
Houfe, or the judgment of a court having competent jurifdiction in the
cafe: they are much better founded in the previous ufage, and the repeated
acquiefcence of thofe who are affected by them. They are alfo fimilar to
the like reftraints at common-law, except in thofe very few inftances in
which the clear undifputed ufage of Parliament, not deduced from one,
but eftablifhed by many precedents and the general tenor of parliamentary
proceedings, may have, for very good reafons not adopted, the practice
of other courts. So that an incapacity at common-law to be eleted into
the Houfe of Commons ftands in need of the following conditions. It
muft be fimilar to the like incapacity eftablithed and declared at common-
law in fimilar cafes; it muft not be repugnant to common-fenfe; nor
contradicted by the ufage of Parliament.

Thefe incapacities extend to ;

1. Aliens born. They are not part of the community, They are not
the King’s liege fubje@ts. They are bound indeed to obey the laws of
this country while they refide here: but they owe a conftant perpetual
allegiance elfewhere. They are at common-law under many other in-
capacities, upon the fame principle which excludes them from a fe t in
Parliament.  For, though they enjoy the rights of men in the protection
of their perfons and goods, they have no civil capacity incident to men
as members of this community. They neither enjoy the rights, nor fhare
the burdens, of citizens. Hence they are incapable of acquiring to their
own benefit any real property, except houfes for habitation as neceflary
for trade. They cannot hold any office : they cannot vote in the ele@ions
of members of Parliament.  And the only inftance in which they can be

called to act in a public capacity proves their feparation from the ftate ;
the
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the juftice of the law allowing to a foreigner, tried capitally, the privi-
lege of # jury compofed of aliens as well a5 natives.’

2. Minors. They likewife are fuz‘c& to many other incapacities at Minon.
common-law. For, being confider not of fufficient difcretion to
manage their own affairs, and therefore reftrained from a&ing for them-
felves, they are upon the fame principle reftrained from acting in any
private or public truft. They can give no voices in any elections what-
ever. It follows of courfe, that they are not to be confidered as fuffici-
ently difcreet to be elected into Parliament, and aé there in the execution
of the moft important truft.

3. Ideots, and men deaf and dumb. Thefe are, upon the fame principle, 1o, nd
and for the fame reafon, ineligible; either as having no difcretion ; or as Jint
not being able to ufe it, if they have it.

4. Men attainted of treafon or felony. From the paffing of judgment, perfon: 2-
they are dead in law.  Their lives and their eftates are no longer theifs. Treuon o
They can do no legal a& whatever. * Felony.

5. Returning officers are not eligible for the places in which they pre- Retrnug
fide as fuch. There may be more than one objecion: but the ftrongeft, ®™*
that which has leaft form and moft fubftance, is this. They prefide at
the eleion, and judge and determine upon all proceedings there, as well
as upon the legality of votes. They cannot thercfore be parties as well
as judges, and reap the benefit of their own decifions. If a judge were
to try his own caufe, I fuppofe there can be no doubt that the judgment
would be fet afide.

6. The clergy. In thofe antsent times into which we muft look for Thecietg.
thofe cuftoms which give us our common-law, the clergy were a more -
feparate and diftinét eftate than they are at prefent. They ufed to
grant their own money. ‘The powers of their Convocation were more
extenfive than they now are, and much more frequently exercifed.

They have even® at this time feveral privileges and immunities which
diftinguifh them from the body of the le.

7- The twelve Judges of Weftminfter Hall. They are fummoned by The Twetve
writ to ferve as affiftants in the Houfe of Lords, and attend there in pur- 1%
fuance of fuch writ. They arc therefore exempted from fervice in the
Houfe of Commons by the law of nature, which I might here call the
common-law of all nations, declaring jt impoffible to be at one time in

twgrﬁ?acee. .

efe, 1 apprehend, are the only reftraints at common-law on the

rights of the electors to chufe whom they pleafe.  Books of the firft au-

thority have laid down thefe, and in ¢xprefs wards declared a¥ otber

perfons eligible. The %‘mvc writers of thofe books were trifling with their

readers in the moft fhameful maréncr, if the refolution of tﬁe Houfe of
‘ Commons.
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Commons can from time to time cither create or declare new difqualifi-
cations, ' ;

They are founded in good fenfl; analogous to the like reftraints ad-
judged in other cafes by the courts of law; and confirmed by ufage.
They are not occafional, but fixed : to rule and govern the queftion as it
fhall arife ; not to flar? up on a fudden, and fbift from fide to fide, as the
caprice of the day or the flu&tuation of party fhall direct.

Several of them have been firengthened by the aid of feveral ftatutes:
but they all arife at common-law. Thus the penalty inflifted by the
ftatute of King William the Third, on fuch minors as fball prefume to fit,
is affirmatory of the common-law, and was defigned to give a further
fanction to a reftraint, which, though perhaps not inforced in particular
inftances on partial confiderations, exifted from the beginning of the
conftitution.

If any lawyer is hatdy enough to affirm, that any of thefe reftraints
derive their authority f¥om the a8 of the Houfe; it is a dcil’Pcratc
do@rine, and the fpirit from which it proceeds is ripe for any mifchief.
Our conftitution does not know any court fo fupreme as to be above
reafon, fo abfolute as to be able to make a cuftom under pretence of
declaring it. And the do&rine here afferted is fuch as would maintain
the refolution of the Houfe to be the law of the land by virtue of its
own authority only, notwithftanding it may have ufage, reafon, and
Juftice, to contend againtft. '

Caeofthe T am tempted here to give the reader a very particular cafe, in which
Geneninot he will fee the effe@ of a refolution of the Houfe of Commons, repeat-

General not

oL edly taken upon much deliberation, in oppofition to good fenfe and
drofhe  reafon, common ufage, and the rights of the electors.
' Lord Coke tells us, that by fpecial order of the Houfe of Commons an
4lo%4% Attorney General is not eligible. This has induced othtrs to affert, that
the Houfe can make fuch fpecial order when it pleafes, and thereby render
ineligible thofe who were eligible before. The do&rine which I am now
combating, that any reftraint declared by the Houfe is fufficiently au-
thorized by the a& of the Houfe making {uch declaration, is in effect and.
fubftance that very affertion,

This indeed would be a very extraordinary power: and fince it feems.
to have beerr admitted, at leaft in one cafe, by one'who was great in Par-
liament as well as in the courts of juftice,” and if it is good law inone
cafe muft be good law in others, it becomes neceffary to examine the
authorities on which: it is founded.

They are thefe: _

11 Apr. 12 Jac. after much debate, and fearch of precedents, the

Houfe refolved ; firft, « That the Attorney General fhall for tbis Parkiament
s¢ remain
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¢ remain of the Houfe;” fecondly, ¢ That after this Parliament no
«¢ Attorney General fhall ferve as a member of this Houfe.”

The inconfiftency of thefe refolutions is wonderful; and the only
proper ufe to be made of them is drawing this falutary dottrine, That
where power goes beyond right, it finds no refting-place. It never knows
where to ftop. Sometimes it boldly runs its full length, and creates in-
finite confufion. At others, it ftops fhort; and the very ftop, inftead of
removing the offence, raifes a new objetion. In every ftage, from the
beginning to the end, appears the danger of pafling the bounds prc-
fcribed by law.

I afk, if Attornies General are not eligible, &y what tenure did the
Attorney General, 12 Jac. continue to hold his feat in that Pailiament ?
How came Lord Coke to attend fo clofely to the /pecial order contained in
the fecond refolution, as entirely to overlook that which was contained in
the firf 2 What a ground is here laid for extending the jurifdiction and
authority of the Houfe! the law declared cne way by the fecond refo-
lution, and a member permitted to fit n gppofition to that declaration
by the firft ! The Houfe muft have aled illegally, cither when it refolvad,
that no Attorney General thould ferve, and afflumed to itfelf in fac a power
of making the law, and declaring incapacities never before beard of ; or
when it paffed its former refolution, difpenfing with that law, and per-
mitting the Attorney to fit notwithftanding fuch incapacity.

However, inconfiftent and illegal as this judgment was, it became a
precedent ; and we have an alarming proof here, that precedcnts are fet in
order to be followed. For, in the Parliament immediately following,
8 Feb. 1620, the Houfe refolved, ¢ That zbe order made the laff meeting,
«¢ concerning the not ferving of the Attorney General in this Houfe, fhall
¢¢ ftand:” and a new writ iffued to clec a member in the room of the
Attorney General.

Still our attention is called to the force of precedent. For, 1o Feb.
1625, a new writ is ordered to iflue, for ele@ing a member in the room
of SirJRobert Heath, Attorney General, ¢ according to the precedent
“ 12 Jac,”

Here is the law of Parliament three times declared in the fpace of eleven
years, by a court having competent jurifdiction. Thele declarations are
made with much gravity, and have every circumftance that could give
them authority; fearch of precedents, debate, much deliberation, repeated
confirmation in times when the Houfe became very refpe@able, and were

11

in force for many years, I find in Lord Clarendon’s Hiftory, that when va.1.
Herbert was made Attorney General in 1641, « his principal obje&t was * **>

“ to get out of the Houfe of Commons, for it was nat ufual 1 thofe
¢ times for the Attorney to fit in that Hqufe.”

2 How
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How then came thefe judgments and declarations to lofe their effett?
and why, in all the Parliaments from the Reftoration to the prefent time,
have we feen Attornies-general fit unmolefted ? Becaufe thofe judgments
and declarations probably arofe out of prejudice, certainly were not founded
in reafon, and were contradiCted by ufage. It was folly to debar a man
from ferving in the Houfe of Commons, where he might be very ufeful to
the publick and to thofe who fent him, in order that he might affift i»
carrying @ meffage from one Houfe to the other. The higher and more
important fervice in one Houfe, fuperfedes the lefs important in the other.
The Journals, before 12 Jac. as well as fince the Reftoration, zeem with
inflances of Attornies-general ferving in the Houfe of Commons, unmo-
lefted and unqueftioned.

Thefe judgments, however, Rill continue in the fame Journals unre-
fcinded: but the prejudices under which they were made are worn out,
and they are themfelves funk in fhame and filence, deftroyed by their
own folly and injuftice, and entirely torn up by the roots by the fubfe-
quent ufage, recovering and confirming the rights of the electors. They
ftand in the Journals, illuftrious monuments of the fhort-lived efficacy of
the refolution of a Houfe of Commons, againft reafon, law, juftice, and
ufage. ‘The writ of fummons to thofe whofe attendance is not neceffary
to the proceedings in the Houfe of Lords, to all under the rank of Judges
whofe attendance is neceffary for very obvious reafons, operate no longer
to the prejudice of the eleGors. They have recovered their right to chufe

a1at. 49. thofe who may be moft fit to ferve them. ‘The fame Lord Coke obferves,
and in the page immediately following, that ¢ the crown cannot grant a
¢¢ charter of exemption, becaufe elections ought to be free, and the
«¢ attendance of the eleted is for the fervice of the whole realm, and
¢ the benefit of the King and his people, and the whole commonwealth
¢ hath an intereft therein.” It is ftrange that he fhould be of opinion,
that thc Houle of Commons can do in this refpe® what the Crown
cannot, and that the fame reafons do not hold to refirain that Houfe from.
rendering ineligible whomfoever it pleafes, by its own fpecial order.

o oeiiies 1 fhall be fhort upon the next head; the reftraints by ftatute-law, and

1w, founded therefore in the confent of the whole community. Thefe
are arbitrary, take their rife from expediency, and are liable to be
changed from time to time by that authority which gave them being.
Such are the reftraints which require certain landed qualifications, impofe:
certain oaths, difable certain officers, and all perfons holding penfions.
from the Crown during pleafure. Such are alfo thofe old a&s requiring
refiancy in the elected, though now neceffarily fallen into difufe; or per-
haps virtually repealed by thofe aé&ts which, requiring landed qualifications,

render the others impracticable. Such alfo are thofe temporary l:eﬁraénts
which.
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which cancel the former choice by vacating the feats of members accept-
ing certain offices, ' but leave them capable of being re-ele@ted.
. If thefe reftraints could have been eftablifhed by any authority lefs than -
. that of an a& of Parliament, it is not to be imagined that the Houfe of
Commons would have applied to the other branches of the legiflature, in a
matter which entirely concerned itfelf, and its conftituents in their
clections. Though every application rifqued at leaft the mortification of
a refufal, we have feen in our own times place-bills, and penfion-bills, ten-
dered at the bar of the Houfe of Lords f}r)om year to year, notwithftanding
their only obje@ was the independency of the Houfe of Commons. The
great patriots who tendered thofe bills had forgot Lord Coke’s dotrine of
the efficacy of a fpecial order of the Houfe; and never dreamed of that
modern do&rine which is the exa& counterpart of the other, and tells us,
that any reftraint declared by the Houfe derives {ufficient authority frou
that declaration, and is good in law.
Inftances may be brought of the experiment made, how far a vote of
the Houfe might be effeual. The vote has been dropt, and the effect
obtained afterwards by an a& of Parliament, Thus, in particular, 2 April, jpference

1677, the Houfe came to a refolution to prevent expences in eleétions after grgoari?fr‘hib‘z
the tefte of the writ, much in the fame words as in the a& afterwards e Houe
pafled, 7 W. 1II. This was made the ftanding order of the Houfe at that 5 Gmnes
time. It was renewed and cgnfirmed as fuch, 23 May, and 21 O&. 16738. it-ownRe-
But, to give it effeét, it became neccflary to pafs an a& of Parliament for =
that purpofe fix gears after the Revolution.

The Houfe of Commons has the right, incidental to its judicature, of The Power
declaring what incapacities are legal. But it behoves the Houfe to take limites o4
care that, inftead ofP exercifing the power which it bas, it affume not 2hofs Jo e
_which it bas not; that, from the temperate and judicious ufe of a /gal
power, vefted in it for the benefit of the people, it fwell not to the utmoft
pitch of extravagance and defpotifin, and make the law, under pretence of
declaring it. 1f it fhould, the Commons will have reafon to with that
judicature in fome other court more cafily kept in order.

It is much to be lamented that thofe who maintain the decifion given How ihe
in the Middlefex ele@ion to be nothing more than a declaration of the i br-
law, do not take the ufual way of proving it. If they do not like the lift (fien ot
of difabilities already given, let them give their own. Let them ranfack provec.
all the books.of authority from Lord Coke to Dr. Blackftone,. the Statute-
book and the Journals;. and, having brought before us fuch. a lift of legal
difabilities as thofe anthorities will fupport, and they themfelves will
abide by, let them thew how, by any confiruction whatever, Mr. Wilkes’s

-----

cafe can be brought within any of thofe difabilitics ; they will Have very
‘grcgt
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great merit with the publick, and the queftion will be moft chearfully
decided in their favour.

But if, inftead of doing this, they avow it to be 4 new cafe, a difability
not yet entered in any of thofe lifts which are to be found in any of our
law-books; nor by any logick or colourable artifice whatever to be brought
within the fpirit and intention, if not within the letter, of the law; a
proceeding not compleatly fupported, even by a fingle precedent; the confe-
quence is too obvious. The decifion, if it were ever fo juft and wife to
make it, was much o0 big for any thing lefs than the whole legiflative

authority,
PropaMele  Infinite is the number of cafes, and very frequent the occafion of their
;g mnew COmINg to light, in which appears the expediency of new powers in magi-
e ftrates, courts of juftice, and either Houfe of Parliament. But thefe
powers cannot be gffumed. They muft be derived from a_fuperior autho-
rity to an inferior, from the Legiflature to either Houfe of Parliament.
Thofe who think fuch new power neceflary, muft be content to fetch it

from thofe who alone have authority to grant it.

C H A P IIL.

Expulfion does not imply an Incapacity of being re-elecled, in the common Senfe
and Meaning of the Words.—The Purpofes for which the Houfe exercifes
its Power of Expulfion.—For Punifbment of an Offense.—For the Unfit-
nefs of the Members.—The Charge againft Mr. Wilkes explained, as bringe-
ing bis Cafe under the latter Head. . iy

DO not find that it has been pretended that Mr. Wilkes was usder

any of thofe Jegal difgualifications which 1 have already mentioned: But

1tis faid, that the Houfe, having expelled Mr. Wilkes, declared #be legal

aelale  confequence of that expulfion. ¢ This confequence, we are told, is not

#s ¢ only legal, but neceffary. It is implied in the very meaning of the

« word itfelf, Expulfion clearly, ex wi termini, fignifies a total, not a
¢¢ partial, exclufion. Every man of plain fenfe, nay every young acade- |
¢ mician or fchool-boy, will tell us, that the meaning of expelling a man
¢ from any fociety is, that he thould never be a member of that club, or
¢ of that college, or of that fchool, any more.” This writer appears to
put this queftion on a fair footing, the common fenfe and meaning of the
Anwerto Words, Another is more on his guard. ¢ He troubles not himfelf with
vusllion ¢ the grammatical meaning of the word Expulfion, He regards only its
“¢ /Jega/ meaning.”  And this writer joins with all the reft in labouring in
' the
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the moft firenuous manner, that that lega/ meaning may be underftood to
be according to the law and cuftom of Parliament.

Thefe feveral writers muft be met in their own way. And firft, we Expulfon
muft totally forget the meaning of words, if we can perfuade ourfelves ply aninca-

that expulfion, which is the /efs degree of punithment, involves difahility, B e

which is the greazer. There is no underftanding which does not compre- & in the
hend the difference between putting a man out of a room, and fbutting the Sinie e
door againft him, fo as to exclude him for ever, or for any limited time. the Wous.
Expulfion is literally the one, and difability of being re-elected is the

other. Does the removal of any thing imply that it fhall never be brought

back ? or the difmiffion and difcharge of a fteward imply that he fhall

never again be reftored to his truft? Now removal, difmiffion, and dif-
charge, are in common fenfe, as well as in parliamentary language, {yno-
nymous and equivalent to expulfion. They have a// the fame effect: they
operate a// ta one certain degree. They have their fu/land compleat effe@,

by putting the expelled member out of the fociety. But incapacity of
returning there is fomething more. If it is intended, it ought to be
exprefled, not implied. An admiffion in purfuance of a re-elettion by

no means takes off the ¢fei# of the expulfion. % The expelled member 15

no member of the fociety. He is juft the fame as a new man: and if he

is re-cleted, he returns indeed into the fociety, but not to his former feat

or rank there. He enters into it as zde youngeff member. Particulai
ftatutes may reftrain particular focieties: perfons converfant in college-
ftatutes know that the common expreflion is, < Expellatur et in perpetuum

““ excludatur ;" otherwife I fee nothing in common fenfe that putsit out of Ti-c.e
the power of a mafter again to receive his fcholar, or the eleGors of a ;' "
college and the members of a club again to elec an expclled member.
Can any man doubt that in clubs and fchools it has been often done? and

if it has, that is enough to thew that expulfion and difability are not, in the
common acgeptation, fynonymousand equivalent words. Various ditliculties

of adifferent kind may arife in colleges. Where thofe who expel from
them have the power of ele@ion alfo, it is no more to be expected that the
choice will fall on the expelled member, than that, if the only voters for
Middlefex were the Members of the Houfe of Commons, Mr. Wilkes
would carry his election,

Hence 1 think it appears, that there is a manifeft difference between
expulfion and difability, in the common fenfe and meaning of thofe words;
and [ (hall be able to prove beyond a doubt, that in a parliamentary fenfe
this difference has been conflantly obferved by the Houle of Commons.

Let us then enquire into the law, the language, and the cuftom of Par-
Yament, and fee whether they fupport or condemn this do&trine..

I take
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I take it, that the power of expelling, however it might have been
controverted at firft, 1s #ow fufficiently warranted by a very long practice,
frequently exercifed, and, what is more material, confirmed by the con-
ftant acquiefcence of the ele@ors. It feems, indeed, one of thofe extraor-
dinary powers, which never could have been well eftablifhed but by con-
fent; but the continued exercife of it, witbhout difpute, implies confent,
and it is well eftablithed now.

This power may be exercifed, firft, for the punithment of the member

Oience.  for fome offence within the criminal jurifdiction of the Houfe.

For the Un-
sin={« ot the
Members.

Thefe are, offences againft the freedom of ele&ions, the conftant and
known privileges of the Houfe, its independence-and its legal authorities,
the freedom of its debates, and the peace and good order of its pro-
<eedings,

For thefe the Houfe may punifh at its diferetion; but that muft be real
difcretion, confining itfelf within proper limits, not an extravagance and
<vantonnefs in the exercife of great power, pafling all bounds, and alting
arbitrarily and tyrannically, becaufe it is fupreme, abfolute, and without
control.

As it is a power founded on #/age, there ought to be great tendernefs
and caution in exerting it"in any new cafe ; efpecially in thofe in which the
Houfe takes up the charge [bontaneoufy, pledging itfelf as a profecutor,
fometimes as a party, interefting itfelf in the maintenance of its own dig-
nity, and in the end paffing judgment under prejudice. 'We fhould look
carefully for precedents ; and as the Journals unfortunately give us prece-
dents of every fort, in that fearch we fhould rather incline to thofe which
furnifh leffons and examples of zemper and moderation, than to thofe which
are invidious inftances of authority and rigour. They fhould be applied to
check and control the exertion of unlimited power, by pointing out happy
examples of former moderation, or the difmal confequences of intempe-
rance and paffion. They are grofsly mifapplied, when brought to exalt
the pride ofP the Houfe, and animate it to excefs of power, merely becaufe
there is no contro/, and the like excefs has been committed in former
times.

It is not neceffary to fay more on the firft purpofe for which the Houfe
exercifes the power of expulfion, for the punithment of fuch offences as
are within its criminal jurifdi®ion: for the cafe in queftion does by no
means come under that head. Mr. Wilkes was clearly not expelled in
the laft feffion of Parliament for any of thofe which were az that time
within its criminal jurifdicion, '

Secondly, the Houfe exercifes this power for another purpofe: for the
removal of fuch members as are found no? fit to execute tﬁcir truft,

5 Mr.
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Mr. Wilkes’s expulfion comes ynder this head. The charge againfl 1l Cheres

apart

him was indeed {0 accumulated, that it is very difficult to fay precifely M- Wi
Jfor what he was expelled; and I can eafily conceive, that if the queftion i’
had been put feparately for each offence contained in that charge, judg- i 5w
ment of expulfion might not have paffed for either. However, as the te Hea.
Houfe exercifes this power of expulfion only for the two purpofes already
mentioned, if I prove that none of Mr. Wilkes's offences could at that

time be brought within the criminal jurifdi&tion of the Houfe, it will fol-

low that he muft have been expelled for his unfitnefs only.

The firft offence contained in the general charge is, the publication of
“the North-Briton, Number XLV. This had been taken up in a former
Parliament. It was refolved to be an offence againft the Houfe of Com-
mons then fitting; and Mr. Wilkes, being adjudged by that Houfe the
Author and Publifher of it, was expelled. Punithed in a former Parlia-
ment, he could not be brought a_fecond time to punithment in this Parlia-
ment for the fame offence. It would be a libel on the Houfe of Commons
to fupﬁofc it thus vindiQive, and gratifying its refentment by Gepartin;
from the known rules of juftice.

The fecond offence contained in the general charge is, the publica‘ic 1
of an impious and obfcene libel. This was originally taken up in tii:
Houfe of Lords, in a formcr Parliament, as matter of privilege. It was
dfterwards converted into an offence againft zbe State: the Crown was ad-
“drefled to profecute, and Mr. Wilkes was convi@ted. But it was no
offence againft the Houfé of Commons, nor in any refpe@ within its criminal
jurifdi&ion. .

The third offence contained in the fame charge was, writing and pub-
lithing a libel in a fhort introduory preface to Lord Weymouth’s letter
to the Magiftrates of Southwark. Itis cﬁﬂicult indeed to find a juft defcrip-
tion for this offence. It fhould feem, from the mamner in which it was
taken up in the Houfe of Lords, and the offer of fenizy which their Lord-
‘fhips were pleafed to make to Mr. Baldwin, the Publither, if he would
inform againft the Author, that it was at that time confidered there-as a
breach of the privilege of that Houfe. For, if it is taken in any other light,
I do not fee what /enity their Lordfhips had to offer. They muit know,
that, except in refpect to the breach of their privilege only, as they could
infli&k no punifbment, fo they could thew no mercy : they could neither pardon
the offence, nor mitsgate the feverity of any fentence.

In hopes of this lenity, and confequently under terror of punithment,
Mr, Baldwin informed againft Mr. Wilkes. It was ¢ben voted, an info-
dgnt, fcandalous, and feditious libel, tending to inflame and flir up his
Majefty’s fubje@ts to fedition,: and to a total fubverfion of < good order
and legal government, The information laid before the Lords, and their

D refolution
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refolution upon it, were communicated by one Houfe to theother. Their
Lordfhips hd ftarted very good game: the Commons had the henour of
hunting it down. 1f Mr. Wilkes had offended againft the privilege of any
of the Lords, ample atonement was made: for the Houle, with all prger
bumility, and refpect to their Lordfbsps, expelled its own Member. But
as to the offence againft the State, though the Commons concursred with
the Lords in their refolution, decl ring it one of the higheft mifdemeanors
that a fubje& could commit, no addrefs for profecution went from cither
Houfe. Nothing indeed appears to have been in the view of cither of the
Houfes, or of his Majefty’s Adminiftration, but the expulfion: and that
great obje& being obtained, the offence againft the State remains unno-
ticed and unprofecuted. And this is the more extraordinary, becaufe,
when Mr. Wilkes was charged with being the Author of this defperate
libel, he did more than confefs it: he aflerted it as his own ; and he declared,
that he ghried in being the Author of it.

Whatever this libel was, and however common underftandings may be
przzled by the different modes in which it has been taken up at different
times, and in different places, and at laft entirely dropped as a State offence 3
it is very eafy to fay what it wasnot. It was not any of thofe offences
which are within the criminal jurifdi@ion of the Houfe of Commons.
Since therefore of the three offences for which Mr. Wilkes was expelled,
only one of them was a¢ any time within the jurifdiion of the Houfe, and
Jor that offence Mr. Wilkes had been before punithed, it follows that in the
laft feflion of Parliament he was expelled merely becaufe he was unfit
and unworthy to fit as a Member of Parliament. Without troubling the
Reader with the feveral proceedings upon his repeated re-eleCtions, 48
the returns made the Sheriffs, the feveral refolutions of, the HO\#‘
bring before us this queftion: Whether, where a Member has been
expelled merely for his unfitne/s and unworthine/s to reprefent éhofe whe
chofe him, the confequence will hold good, that he #beredy becomes inca-
pable of fitting in Parliament, and the next on the poll is to b admitted

as duly cleted?
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I3

" ‘G H AP IV

The Power of the Houfe to difable by exprefs Sentence, confidered.—Artiur
Hall's ’U}f and Dﬁ.fPany': rtﬂ%ed‘i: bad Precedents.—The reft of the

Prec Risted,om Whithocke no Authority in this Cafe.—Tbis Power not
Jounded vitber in Reafon or Precedent.—Particular Confiderations on it
when exercifed for Punifoment — Impoffibility of fupporting it for that Pur-

pofe by any Cuflows of Parliament.

"% NE wonld imagine, that thofe who maintain the confequence the pow-
ftated at the clofe of the laft chapter, were well prepared to main- i, foe
tain the right of the Houfe to difable by exprefs fentence.  For, if upon by ewrs
enquiry it fhould be found, that the Houfe neither bas fuch right, nor confinde.
ought fo bave iz, it would be a very unnatural conclufion that thould flip
it unawares upon us as the confequence of a much more moderate punith-
ment.
It will be proper therefore to confider, in what cafes and in what times
the Houfe has exercifed this power; how extravagantly it abufed it; and
when it appears to have laid afide and abandoned it. I fhall lay before the
Reader all the cafes which I have heard of in their order of time, without
making any diftin@ion at prefent on the different purpofes for which I
have already faid the Houfe has exercifed the power of expelling its
Members. For I mean in this chapter to contravert generally the pawer
of the Houfe to difable by its exprefs refolution for that purpofe.
14 Feb. 1580, Arthur Hall was removed, fevered, and cut off from Arthur
being a Member during rbe continuance of that Parliament. A
15 Feb. 1384, Dr. Parry was difabled to be any longer a Member of :rosted
that Houfe. ccdeats,
Before 1 proceed to the other precedents, I muft ftop a little at thefe,
and make a few remarks upon them. Some precedents deftroy them-
felves. No fober'man will rely on the authority of proceedings in which
there appears a manifeft abufe, a daring illegality, and a flavith fubmiffion
to power. Such proceedings are vicious in the whole as well as in part;
and ought never to be quoted in order to be followed, Hall's offence was,
refleting on the proceedings of the Houfe, publithing a difcourfe to the
diminution of its authority, and aflecting, among other things, that the
Hoanfe had judged and ceded untruly. For this offence the Houfc
thought proper, in addition to the punifbment already mentioned, to
jmpaﬁ a fine; to fet that fine at no lefi than 500 marks, a very great fum
in thofe days; to imprifen him forD a time certain, fix months, and from
2 » thence
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thence till he fhould make a recantation, Unlefa therefore we are inclined
to maintain the authority of the Houfk to" ine," and in any fam it pleafis,
and to imprifon as kng as it {qu/é:, without any limitation to the continu-
ance of the feflion, we mult reje® this precedent as an inftance only that
the Houfe of Commons may be led, by its intemperance atid pafiion, in
the purfuit of its own dignity and the punifhment of thofe who offend
againtt it, to an abufe of its power, and the exértion of an authority which
it has not by law. Dr. Parry was charged with high treafon. He was
probably a madman; but, if he had been ever fo fober, the condud of the
Houfe of Commons towards him was enough to drive mad theé moft fober
man. For while helay under the charge, before bis trial, that Houfe peid
its fervile court to the Queen, by prejudging the fentence of the law, an@
praying her leave to pafs a bill for his execution after conviétion, in fuch
a manner as might be fitteft for his extraordinary and moft horrible kind
of treafon. There is in this proceeding an inhumanity towards the cri-
minal, as well as an abje@ fervility towards the Crown, which will I
truft prevent its being ever quoted as a precedent to be followed in any
Houfe of Commons. R
et of 21 June, 1628, Sir Edmund Sawyer was, By three feparate refolutigpfy™
duns hacd, expelied, committed to the Tower, and declared unworthy ever to fit as: '
a Mcmber of that Houfe. His offence was, tampering with a witnefydithre
Dawes; and advifing him, as he was not on oath, not to tell thé
what he knew of a matter wherewith Sir Edmund Sawyer was ch

9 Nov. 1640, the Houfe availed itfelf of the temper of the
and, relying on the general difcontent at the abufe of the prerogati
to a refolution as infupportable in law, as that abufe which it
to corre&t.  For it refolved, that all projeors and unlawful mgappolifts
fhould be difabled from fitting in that Houfe: and 21 Jan. {ffflowing,
declared Mr. Wm. Saodys, Sir Jo. Jacob, Mr. Tho. Webb,"and Mr.
Edmund Wyndham, within that order, and therefore perfons who ought
not to fit in that Parliament. ‘

27 May, 1641, John Taylor was expelled, and made incapable ofgever
being a Member of that Houfe, for having declared, that to pafs tiigsll
of attainder of Lord Strafford, was to commit murder with the fwo
juilice, :

30 O&. 1641, Fitzwilliam ngqi(by was refolved to be a mondpol
within the order g9 Nov. 1640, and a géw writ iffued, !

2 Nov. 1641, H. Benfon was decjared unworthy and ui'tfit to be
Member, and that he fhall fit no longer, He.was fent 'for as a delin~
quent; 2 new writ was ordered ; and then, by anotber réfilntion, he was

» declared unfit and uncapable ever to fit in Parliament, or be a Member of
that Houfe hereafter.  His offence was, granting and felling proteétions.
' 2 Feb.
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2 Feb. 1641, Sir Edw. Dotring was expelled and difabled, for publithing
& book againit the honour an? privilege ofithe Houfe. .

9 March, 1641, Mr. Trelawny was expelled and difabled to fit as a
Member of that Houfe dusing that Parliament. His offence docs not
appear on the Journals: but Lord Clarendon informs us, that it was on a
charge of denying the power of the Houfe to appoint its own guard.

In the following year, 1642, the precedents grow upon us {o abune
dantly, as to lofe all pretence to authority. In thirty-five different places
in the Journal of that year, Members are rendered incapable of fitting.
Forty-nine were expelled in the months of Auguft and Septcmber; and
moft-of them, I believe I may fay all of them, were declared incapable of
fitsing.

T}%e majority was plainly clearing the Houfe of their obnoxious bre-
thren. To render their policy comspleat, and better fecure to their order
of incapacity the ¢ffec? intended, new writs were feldom iflued at the time
of the expulfion; and frequently not iffued at all.

No wonder that the licentioufnefs of the Houfe infected the Army.
When that Houfe, which is for check and contro/, and to keep the other
powers within the limits of the law, becomes itfelf a zranfgre/fsr of that
law, and aflumes to itfelf an abfolute authority againft law, the other
powers will follow the example, and that which holds the fword be found
the ftrongeft. Thus the army, in 1648, imprifoned forty-feven, and
fecluded ninety-fix, Members of the Houfe of Commons. Andin 1656,
upon the meeting of a new Parliament, the Prote€tor made order, that no
Members thould be admitted to take their feats there, unlefs they brought
a certificate of their good difpofition from the Lord Prote@ar’s council.

Out of this confufion arofe order; and from the Reftoration to the pre-
fent time the fentence or punifhment has never gone beyond expulfion,
except in a few inftances of Members difabled from being eleGed at parsi-
cular boroughs, on proof of a corrupt influemce obtained in them.

Whitlocke has been quoted as a great authority for this power in both
Houfes of Parliament: and he goes (o far as, to fay, that the Houfe can
difable the offenders from fitting in that or any otbher Parliament. He
quotes for his authority the Journals of both Houfes, but no particular
places or dates. His authoritics, if we were to fee them, would be drawn
priugipally from thofe times of confufion in which he lived, and was an
a@ive Member in thofe very precedents. “That 4e thould continug to
revere them to the day of his death, was natural cnough. Bat it is fur-
prifing that, in thefe times, any man of karning, and of a cool and delibc-
rate temper, thould ndogt M. Whitlgcke's fayings without fufpeQing his
authorities, and not rather revoltat the extravagance of a do@rine which
extends the power of difabling, by a vot¢ of one IToufe only, even to anos

ther
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ther Parliament. Where part¢ of the affertion is indifputably f2//2, doubts

will arife upon #be reff inall minds not determined to adopt wzatevcr might

anfwer the prefent purpofe.

Yo P Stopping therefore with the year 1641, and not going up to thofe

eitan  {hameful precedents of Dr. Hall and Dr. Parry, we have feven precedents

vieeer. Of the Houfe exercifing a power of difabling by exprefs fentence. If I
knew more 1 fhould not be afraid to ftate them. 1 am fufficiently com-
pofed upon this matter; and, trufting to thofe darriers which are vifibly
marked in our conftitution, have no fear of any weight of precedent that
may be brought againft me. Of thofe feven precedents, I might well
objet to two as manifeftly illegal, being founded on an order of the Houfe
againft projectors and monopolifts, in which thelaw was avowedly nade
by that Houfe only, not prefended to be declared.

But let the whole lift be fuppofed to apply, and with full effe@; they
are a feanty number to fupport fo extraordinary a power. That of expul-
fion is great: it may be ufed to difgrace, to harrafs, to ruin, an individual;
but it carries with it no {)ublic danger. 1If the Houfe abufe its power in
the exercife of it, the ele@ors have their remedy, by re-cletting the
cxpelled Member. It was probably the fenfe of this remedy being -4
their own bands, that prevented their queftioning this right when it was

Jor/t exercifed. 1t is the fame fatisfaltion, the fame perfuafion of their own

fecurity, that has kept them quiet ever fince, and will probably for ever

ftop all controverfy, if confequences equally dangerous and new are not

imputed to the femtence.

ol But when incapacity of being re-clected is fuper-added to the efhlfion,

uas ot it is no lenger the cafe of an individual ; the rights of the elétors are moft

teherpe. materially affe@ed. A ftop is put to the freedom of theirfdleGtion. The

shrenr.  pumber of perfons open to their choice is diminithed: and though that

diminution is in one only, that fingle perfon may be their firlt favourite,

and perhaps on that account rendered incapable. Nor does the evil ftop

here : this is only the deginning of forrows. The ecle@ed learn to tafte

the f{weets of culling their company, not only by removing troubleforre

opponenis, but batring their re-entty; and, by putting a negative on the

Jirft intereft in any place, make room for the feeond, Reafon cries aomi

againft fuch a power 7z any {’et men whatever. Happily we find her

oppofed by no confiderable lift of pretedents, except in eighteen yeirs of

confufion from 1642 to 1660. Aﬁ,g: when we fee this power f fiskdom exer-

cifed in old times, fo ‘rgﬁif abufed iy thofe, and i ;Jggé doned finoe,

we cannot but conclude that u/age Fiftlsines the po z; mitech a5 reofin
protefisagaint it, and-that it does not exsff in our confiftetion,

If I were to admit this power in any cafe, it fhould be where the

floufe exercifes a criminal jurifdi®ion in offences properly within the
cognifance

ta
|8
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cognifance of the Houf®, and punithes a#szs diferetion.  1f, in fupport of
fuch a cafe, I faw a ftrong usiform cuftom from the earlieft times, 1 might
lament the uncertaingy of human difcretion, which, while it punifhed
the offender, was inattentive to the rights of the innocent. But I might
deem myfelf precluded »ow from difputing the validity of fucha cufiom,
and might hold it fafer to be confiftent, and <« flare fuper vias antiquas,”
than to render every thing uncertain by departing from an eftablifhed
cuftom. Where the Houfe has a power to punith af its diferetion, it is a
delirgble thing that the limits of that power fhould be fixed by a known
and well-cftablithed ufage.

But fortunately there is no fuch ufage in fupport of this power. Pre-
cedents in a fupreme court which cannot be controlled, and a&s without

elfewhere, are good authorities for what that court cannot do, or

ought net to do: but they fhould be taken with miftruft, when they are
brought to prove what it can do in the fulnefs of its power. They thould
be clear, uniform, and confiftent; colleted from the earlielt parts of our
hiftory, fet in fober and temperate times, and ftrictly applicable to the
cafe in quettion.

Indeed it would be folly to look into the antient hiftory of Parliaments [ty
for fuch a cuftom. Yet, foolifh as it is, we muft look there for that confue- me i ior

that Pur-

tudo Parliamenti which is to be the ground of this or any other declaration poie ty any
of the law and cuftom of Parliament. Itis a moft unhapPy cafe when 52iom
that antient hiftory, which fhould fuppors the declaration, fets before us
known and indifputable facts in direé? eppofition to it.

In antient times, the attendance in Parliament was not a privilege, but
a fervice; and fuch as men withed to be excufed from. They were
compellable to undertake the office. Inftances may be produced from
the year books, and other anticnt records, of applications made for char-
ters of exemption. Our law-books fufficiently inform us of that fu&
when they tell us, that fuch charters are illegal, and if granted are void.
If in thofe times incapacity had been propofed in any cafe, it would have
been thought 2 firange punithment tiat fhould difcharge the criminal
from undertaking the burden. Itis not to be expected from the difcretion
of the court of King's-bench in our time, that part of the punifbment of
offenders will be an incapacity of ferving the feveral burdenfome offices
which they are now compellable by law to take upon them.

Incapacitating 3 Mi _of Pasliament, is at all times punifbing the

wuents in fome degree, For they not oply lofe the benefit of their

former chaice, but are difabled from renewing it if they think proper.
But in old times it would have been particularly abfurd, as the offender
would have rejoiced in his sxemption from the fervice, and the conftituents

been the only fufferers,
b If
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If this caftom of Parliamest is ti be-determined &n the principles of the
common-law, it will be impoffible to maintain it: for there was clearly a
time when it could not have obtained.  If there ever exifted a time when
the fervice was not in the eftimation of mankind an edvantage, it is impof-
fible that at that time incapacity could be a mode of punithment. That
there did exift fuch a time, will not be controverted: and all lawyers
agree, that That is no cuftom, the commencement of which can be proved.
The precedents therefore, fuch as they are, are quite inadequate to the
maintenance of this power, when exercifed for punifhment: for it ismot
in the nature of things that thofe precedents fhould be founded in, that
which alone can give them authority as good precedents, the law and
cuftom of Parliament.

In the next chapter I fhall confider how far this power is juftifiable,
when exercifed on account of the unfitnefs and unworthinefs of the
Member.

CHAUP V,

No Power in the Houfe to difable for Unfitnefs only.—1It can expel, but the
Electors can re-elet.—The Confequences confidered, as well wher: the
Houfe abufes sts Power in expelling a good Man, and refufes to recerye a
Member legally eletled, as where the BEleétors perfevere in fending a bad
Man back to Parliament,

N o IF there are ftrong objections to this power of difabling, when it is
wiwie J exercifed for the punifhment of an offence, there are flill ftronger when
oy it is exercifed for the unfitnefs and unworthinefs of the Member,
He is unfit. For what? To keep company with the reft of the Houfe!
With great deference lct me fay it; they have no authority to afk that
queftion, and make that enquiry, They muft keep {uch company as the
electors are pleafed to fend them, not being difqualified according to the
known laws of the land. They are not a vofuntary fociety to chufe theis
own company, and meet whom they pleafe; to caft a black-ball againft
thofe whom they do not Like, and then contend, thatit would be trifling,
nugatory, ridiculous and inconfiftent, ta re-admit into the club the man
who had a few days before been expelled from jt. ,
Femexe,  They muft not afk, whether the man whom the electors have chofen
Eiectons can 15 fit company for themfelves.. That ele®ion is the anthority by which he
ekt acquires a right to be admitted. His title is, thathe is chofen by. his
conftituents, not that he is adopted by the Houfe., He derives his,full
-2 powers
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powers from thofe who fent him. The reft of the elefted, as fuch, are
not parties to his eleGion: they gave no voices atit, and they have o nega-
tive. ‘The Houfe has no authority to try, whether his ele€tors have mude
their choice wifely or otherwife. They can only try, whether he is duly
eleted; and whether, at the time of his elefion, he was under any dif-
qualification, either at the common or the ftatute-law. If he was duly
elected, and not legally difqualified, his electors may lay claim to his
admiffion, not as matter of grace and favour, but as matter of right.

If any crime appears to have been committed by him fince his election,
or, having been committed before, is now for the firft time proved upon
him, the Houfe may interpofe jfor one certain purpofe, and no other. It
may confider, whether this criminal is fit to execute the truft which has
been placed in him; and it may decide that queftion in zbe firft inflance.

The only reafonable ground, upon which this power in the Houfe can
be juftified, is this. It is a fair prefumption, that if the eleftors had
known, at the time of the eleétion, that this man was capable of com-
mitting fuch offences, they would not have chofe him. The Houfe
therefore fleps in, and, by a kind interpofition of its authority, expels the
Member, cancels the former choice, and enables the electors to go to a
frefh eleétion.

But that election muft, according to the terms of the flatute, 7 H. 1V.
be ¢« freely and indifferently made, notwithftinding any requeft or com-
¢ mandment to the contrary.” It would be a manifeft perverfion of the
beft thing to the worft purpofe, if the judicature of the Houfe of Com-
mons was to be turned againft the freedom of eleftions. A negative put
by the Houfe on any perfon, who was eligible the day before that negative
was given, is as much a commandment, as any thing that cver appeared
in the King’s writ, or in his letter to the Sheriff. Neither the Crown
nor the Houfe of Commons caninterpofe.  The elettors are in the exer-
cife of that great right, on the prefervation of which they muft depend
for the continuance of their freedom, and the fecurity of tlieir property :
amht[ny are now become the judges in whom they may beft place their
truft.

They may confider, if they pleafe, the fitnefs of their former Member.
Human nature is frail. Prejudices may exift, cven i a Honfe of ar-
liament. The expelled Member may be the moft fit; and the electors
wifely refolve to truft no other perfon. Or the fault may be on tbeir pars :
caprice and peevithnefs may govern the huftings; and a bad maun be fent
back to Parliament.

It is an unhappy cafe, when this difference arifes between the cleors
and the elected: but there is nothing fatal in it, if the rights of cach are

: L well
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well underflood. It is an evil, in fome degree, infeparable from the
fraiities of human nature, and the frame of our conftitution.
Ve cafe- - An Houfe of Commons, poficficd of great powers, may abufe them, and

i3 expel a good Mcmber.  There is no offence in fuppofing this a pofible cafe
et in wny great aflembly, open to the prejudices, and fubject to the frailties,
oens of mankind. In this cafe, one cannot help hoping that the firmnefs of

Pl the clectors would control the violence of the ele@ed. The public atten-
¢ heans tion would be drawn to the uncommon conteft. The Houfe might be
rormv  difgraced in the opinion of reafonable men. The recovery of its autho-

Ilember e

b et rity will not be difficult, if it a¢t with temper and moderation: but peevith~
as Wh - - -

w Tiewrs nefs and paffion will render the cafe defperate. At all events, one knows
o the worft,  That Houfe, which, having abufed its power, perfeveres in the

foann abwa

Mo bik abule, works its own diffolution. Frequent eleCions have not been ufed

nur 10 be thought grievances.  Sudden diffolution would be the beft check upon
the conduc¢t of the elefted, and the moft effeGtual means of preventing
cxpences in the ele@ions. The example would do good: future Houfes
would learn a /effon very ufeful to them and to their conftituents.

1 have ftated the confequences, where the Houfe has not only acted
wrong in the firft inftance, but perfevered in it. Now let us {uppofe,
that the obftinacy of the electors has led them aga/n to make a bad choice.
¢ Grex totus in agris unius infeclus fcabie cadit,” applies not to the Houfe
of Commons. Mr. Wilkes himfelf might have been admitted there long
ago, without the leaft danger of fpreading the infe€ion. Whatever may
be the crimes which have brought on his punithment, they are not likely
to take deep root in the Houfc of Commons, and to thrive in that foil.
I have always thought it a grofs affront to the Houfe of Commons to
imagine, that one bad man can do any mifchief in it. It puts the Mem-
bers there on the footing of old maids and prudes, who are afraid to let
fin come near them, left they thould be tempted to tafteit.

On the other hand, to render incapable by a woze of the Houfe only, and
to keep the door conftantly thut againft, any man /egally elected, upon a
groundlefs alarm and apprehenfion of imaginary dangers, is moft effeCtually
deflroying the freedom of eleétions, and overturning the conftitution. 1f
the vote of the Houfe is fufficient to make a mew law, it will foon have
{uthicient authority to repeal the o/d. 1f any Houfe of Commons can, by
its refolution, render any man whatever ineligible, who was by the law of
the land eligible before fuch refolution, the fame Houfe is gbove all law ;
can continue its duration beyond the term of feven years; and can alter,
repcal, and difpenfe with, acts of Parliament, at pleafure. '

If the cleCted have a right to fay who fball not be their comrades, they
will foon acquire influence enough to fay wého fhall. They will no longer
attend to the intereft and withes of tbeir conflituents: They will look for

{ernrirwe
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fecurity and power to their own body. The Minifter will advife the Sove-
reign, to perplex himfelf nolonger with romantic idcas of reigning in the
hearts or affetions of his fubjeéts, or to rifque the prerogative by over-
flraining it. Corruption will be taught to flow in copious ftreams from
the Treafury to the Parliament, and the King will govern by refolutions
of the Houfe of Commons. Itis difficult to imagine, that the condition
of the people can be made worfe by any future event: and that Minifter
will be a good fervant to his Mafter, who fhall give this turn to fo diftem-
pered a ftate. If he does not, the hiftory of our country, little more
than a century ago, fuggeftsto us fears and apprehenfions of the revival ot
the like evils: a difordered Coimnmonsealth rifing out of the ruins of
Monarchy, and petty tyrants opprefling thofe from whom they derive
their authority.

The end is {ufficiently anfwered by the removal of the unworthy Mem-
ber. The objetion, that the Houfe may then be obliged to receive the
man in one week, whom it had deemed unworthy the week before, is an
obje&ion which arifes from miftaking the ground upon which the power
of expelling in this cafe ftands founded. It is not for punithment: that
belongs to the King’s criminal courts. It is not for the dignity or pride of
the Houfe, which has no negative, but muft receive fuch perfons as, being
eligible by the Jew of the land, are fent there by the body of the people.
But it is for the fecurity of the eleCtors: not to compel thein fo make
change; but to enable them, if they think fit, o make a better choice. By
the expulfion, the eletors are releafed from the choice which they had
unwarily made: and they return to the eleion, free from every reftraint,
except what had been impofed upon them by the low of the land ; the
common-law, founded in reafon, and confirmed by ufage; or the ftatute-
law, enafted by general confent. By going further, we depart from 24a2
law; we wander without a guide, and without refiraint; we run wild in
the purfuit of we dnow not what; every ftep we take involves us in
grearerevt]/; we grow wife, and repent too /ate, when we can find no
remedy.

E 2 CHARP
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Difference between Expuljion and Difability marked in the Language of Par-
liament.— Argument drawn from expelled Members not  baving been re-
el.&ted, anfwered.—Mr. Walpole's Cafe, 1711, confidered at large.—
Mr. Stane’s Cafe at Thetford.— Mr..W oolaflon’s Cafe.—Cafes of Malden
and Bedford.—Myr. Wilkes's Cafi not one of thofe 1n which Conviction in
the King's Courts works an Incapacity of bolding Qffices of Truft.

]T appears, I hope, from what I have faid already, that the power of
| difabling by exprels fentence is not founded either in reafon or prece-
dent; that it is inconfiftent with, and deftructive of, the great principles
of our conftitution; and that it was not poflible, in the nature of things,
that it could have exifted in the beginning of our Parliaments. One
might reafonably hope that it would not be difputed, that what cammot e
done by the exprefs refolution of the Houfe for that purpofe, will fil/ lefs
pafs by implication, and as the confequence of a much milder fentence.
"This, however, is difputed; and it is ftill contended, that, in the language
and according to the law and cuftom of Parliament, expulfion implies o
difability.

In fu)p’)port of this affertion, I expected a great deal of learning, amg: I
have not been difuppointed ; but it is, for the moff part, learning wilwich
does not apply to the queftion. Let men write ever fo voluminon#ly on
the judicature of the Houfe of Commons in matters of election, pn its
exclufive jurifdi®tion 4 they think proper, on its power of punifigng its
own Members; all they can fay on thefe points will never prove that the
confequence, contained in the aflertion juft mentioned, is well and truly
drawn; either according to the common fenfe and meaning of the words,
or according to their legal meaning, or as they have been always under-
fleod in a parliamcentary fenfe.

The different meaning of the words expulfion and difability, in a par-
liamentary fenfe, and the difference in the degree of punifhment inflicted
under thofe words, will manifeftly appear to the Reader, if he will take
the trouble of looking back to the fgurth chapter. There he will fee,
that in Arthur Hall’s cafe, which may be a good precedent for the forms of
Parliament, though a very bad one for other purpofes, the difabling part
of the fentence was much more than was neceflary, if the bare removal
would have involved the reft. Sir Edmund Sawyer, Taylor, Benfon, Sir
Edward Deering, and Trelawny, are not only expelled, but, by additional

awords in the fentence, difabled to fitt. Much in the fame times we ﬁ;;d:
2 that
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that in fome inftances the Houfe flopped at expulfion. For, 13 Feb.
1606, Sir Chriftopher Pigott; 16 Feb. 1620, Mr. Shepherd; 21 Mar,
1620, Sir Ro. Floyd; 23 Apr. 1621, Sir . Bennett; were expelled, but
not difabled.

How fhall we account for thefe diftinctions, fo ftrongly marked in thefe Argvment

diawn trom

fentences? Why were fome expelled? others difabled ? Where difability exveliea
was intended, why was it thought unfafe to reft it on the f{entence of ,’f,f"ﬁ'}f,l:,
expulfion ? Why was the Houfe fo guarded in its proceedings, as to make e e
difability, by another refolution, a parr of the fentence, even where the tuere.
expulfion had been already ordered, asit was in Sir Edmund Sawyer’s and
Benfon’scafes? Reflecting in this manner on thefe proceedings, I can no

more perfuade myfelf, that in the language of Parliament expulfion
implies difability, than that in the language of the law banging for high-
treafon implies drawing and quartering, and all the other parts of the
judgment for that offence. Nor do I think it more extraordinary, that

an expelled Member fhould return to the Houfe, if his conftituents are
pleafed to re-ele&t him, than that a criminal tranfported for fever ycars
thould prefume to return home at the expiration of that term, inflead of
ftaying abroad for /ife.

When this affertion is to be defended upon the law and cuftom of Par-
liament, one naturally expe@s a long ftring of cafes, adjudged in tempe-
rate times, and ftritly applicable to the matter in queftion. How is one
furprized to find the principal ftand made at one poor piece of zegative
evidence! We are told, that there is not an inftance of an expelled Mem-
ber being re-eleted, till Mr. Walpole’s cafe in 1711. I fhall fhew pre-~
fently, that Mr. Woolafton was expelled and re-elected in 1698. Others
have thewn the fame thing of Sir William Pennyman and Mr. Holborne.
But if neither they, nor Mr. Walpole, nor Mr. Wilkes, nor any other
expelled Member, had ever been re-cleed, all this would not have
amounted to a proof, that the elettors might not have chofe them if they
had thought fit.

It was not indeed to be expeed, that they would eleét men loaded
with the cenfure of the Houfe of Commons. ~If we find them inglined
todo fo mow, their never having done {o before does not conclude againt
their right of doing it when they pleafe. We may, indeed, be driven to
confefs a difagreeable truth: that the Houfe of Commons has no longer
that authority over the minds of the people, which it had firmerly. By
autharity, I do not mean external power, and that ftrength which compels
obedience. But I mean that influence over the minds and opinions of a

Jree people, which can refult only from full and perfe& evidence, of dignizy
in the debates of the Houfe, prudence in its counfels, integrity in its judg-
ments, impartiality and indcpendence in its general conduét. Authority

founded
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founded on thefe grounds ftamps a venerable character on the proceedings
of the Houfe, whofe cenfure becomes a load fuflicient to fink any candi-
date. That this cenfure is lefs weighty now than it was formerly, is
undoubtedly trae.

The caufe of this unhappy change ought to be difcovered. Some
impute it to the levity and wantonnefs of the common people, to their
love of riot, to the want of fubordination, and to the leveling fpirit
which is now faid to be fo high among them. O:hers fay, and I am
afraid with truth, that the common people do but look up to the great, and
follow their example; that, accuftomed to fee themfelves bought in one
market, they naturally enough are inclined to think themfelves fo/d in
another; that they have no occafion to level the great, who fufficiently
lower themfelves, by the conftant gratification of the fame fordid paffions,
which they firft raife in others, and then condemn.

In the next place, the cafe of Mr. Walpole, in 1711, is much infifted
on. He¢ was expelled, and thenre-eleGted. And, 6 March, the Houfe
refolved, that, having been expelled for the crimes there mentioned, he was
and is incapable of being a Member to ferve in that Parliament. This is
faid to be an adjudged cale in point, and the law was declared zben as it
has lately been in Mr, Wilkes’s cale.

‘This unhappy precedent has been one caufe of all our troubles. A
fearcher for precedents is too apt to content himfelf with any cafe, if it
does but anfwer his prefent purpofe in Ilajrt of its circumftances, and to
overlook thofe which make againft it. Let us therefore confider how far
thus precedent applies to the queftion now before us.

In the firft place, without admitting the declaration of the Houfe i
Mr Walpole’s cafe to have been legal, I fay that it is not at all fimilar to
that which was made in Mr, Wilkes’s, The firft was a particular decla-
sation, that a Member for offences #hcre mentioned, and imprifoned for them,
was and is incapable of being re-elected intothat Parliament. Theother
is general, and is the firft inftance of a declaration of incapacity reaching
all Members expelled for any offence, or for any caufe, and without any othber
collateral circumflances whatever., When a modern proceeding is to acquire
1ts authority from a precedent fet in former times, that precedent ought
to be exactly in point,

In the next place, are we to take Mr. Walpolc’s cafe as one in which it
has been adjudged, that an expulfion implies an incapacity? If weare,
we fhall have the misfortune of being abandoned juft where we ftand
moft in need of it. For, unlefs it went much further, and brought into
the Houfe tbe fecond on the poll, as duly eleCted, and having a right to fit,
it will not anfwer our purpofe. .

' Unluckily,

-
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Unluckily, and as if this precedent, when fully opened and underftood,
was deftined to condemn our modern proceedings, the petitioners made
2bis, their claim, but failed in it. ‘They alledged, that Mr. Taylor, the
opponent of Mr. Walpole, and next on the poll, was elected ; but that the
Mayor had returned Mr. Walpole, though expelled. The whole matter
was before the Houfe; and the claim of the petitioners hung upon this
chain : Mr. Walpole was expelled in this Parliament; therefore he was
incapable of being cleéted ; therefore Mr. Taylor was duly elected, and
ought to fit. If it had at that time been underftood to be /zw, that inca-
pacity neceflarily followed the expulfion, the confequences would have
been fair from the firft, and the claim of the petitioners would have been
good; that the majority, voting for a man incapable by Jew of being elected,
threw away their votes, and the fecond on the poll ought to fit. The
Houfe, therefore, could not have been fo unjuft to Mr, Taylor, as to iflue
anew writ : he muff have been declared duly ele&ed.

No tendernefs of the Houfe, no relaxation of its rigour towards the
ele@ors, could have induced it to deal fo unjuftly by Mr. Taylor. That
clemency is criminal, which, in tendernefs to one fet of men, deals
unjuftly by another. If the /aw was as the Houfe declared it, the feat in
the Houfe was the right of Mr. Taylor. The law of the land, that pars
of it upon which the writers in fupport of the late decifion lay the greateft
firefs, the Jaw of Parliament, gave it him. The conclufion drawn in his
favour was fuch as the Houfe was dound not to trifle with ; for it gave him
the fame right to his feat, as they had 2o fit in theirs, and judge upon his
clection.

Befides, we know from the hiftory of the time which way the good
wifbes of the Houfe inclined. The opponent of Mr. Walpole would
have been an acceptable man to the majority, if it had been poffible, 4y
any means, to have brought him within the bar. His being left in the
lobby, turns this precedent into one of thofe by which we learn what a

Jupreme court, acting without control, cannot do.

It is ridiculous to hearit argued, that, though the incapacity was /Zoa/,
it was not Znown till after the declaration made by the Houfe. The writ
for the new clection publithed all that was wanting to be made dnown to
the clettors; the expulfion of Mr. Walpole. If the confequential inca~
pacity was /egal, the eleCtors are prefumed and are bound to know it. Their
anceftors muft have known it from tbe earlift times. Thofe who voted tor
Mr. Taylor alledged, that they did 4now s, and made their claim upon it.
Were they to lofe the benefit of the law upon the fuppofed ignorance of the
other fide? He that confeffes it was not known, muft confefs alfo, that

it derived its being, not from the law of 2be land, but from the declaration
af the Houfe of Commons. ‘

I will
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T will clofe what I have to {iy on this head with an extra& from a pam-
phlet lately publithed on the other fide. The Author of the Anfwer to
the Queftion Stated maintains, ¢ That it is the known and eftablithed
¢ law of Parliament, that the expuliion of any Member of the Houfe of
¢« Commons creates in him an incapacity of being re-elected; that any
¢¢ votes given to him at a fubfequent eletion are, in confequence of fuch
¢¢ incapacity, null and void; and that any other candidate, who, except
¢« the perfon rendered incapable, has the greateft number of votes, ought
¢ to be the fitting Member.” Now the refufal of the Houfe of Com-
mons to vote Mr. Taylor duly eleced is a dire¢t denial of one or more of
the propofitions contained in this doltrine. 'Whether all thefé propofitions
were denied, or only one of them, is a matter of perfcét indifference to the
prefent queftion. For the denial of any one of 1hem deftroys the chain,
condemns the dodtrine, and renders Mr. Walpole’s cafe no precedent for
Mr. Wilkes’s.

It hurts one; it tends to imprefs the moft unfuvourable opinion of the
human heart, when we fce a grofs mifapplication of thofe talents which
might have been direted to the good of mankind. This fameauthor, in
the very next page, hunts after excufes, and labours in vain to reconcile
the judgment of the Houfe upon the right of Mr. Taylor, with the decla-
ration made of the incapacity of Mr. Walpole. He tells us, ¢ that the
¢ /.gal meaning of the word expulfion was not precifely fixed ; that the
«« Houfe thougbt proper to fix iz, and cxplicitly to declare the full confe-
«¢ quences of its former vote, before they fuffered thofe confequences to
<« takeeffe®.” Where then was this known and e¢/lablifbed law of Puarlia-
ment? or how thall we fix thefe inconfiftent reafonings of this author,
thefe conclufions which fight with and deftroy each other?

It follows, thercfore, from the act of the Houfe in iffuing a new writ,
inftead of admitting Mr. Taylor, that the Houfe was not fitisfied in the
legality of that conlequence which it pretended to d:clare; and that it
abhorred the thought of giving effe@ to thatdeclaration, by eftablifhing as
fitting Member Mr. Taylor, who had a confefitd minority on the poll.
The preccdent, far from being a ground for the late proceedings, condemns
them abfolutely ; and forces upon us a difagreeable comparifon of the
imnderation of thofe times with the intemperance of thefe we live in.

*But, il this precedent had been well and compleatly applicable to the
pretent cale, fullitis but one precedent, arifing in a fi/picious time, upon
“a./opee o f adminiftration, in a new Parllament holding a d/ferent language,
and puiising a dyfercat fyflem, from that which went before it. The pre-
cedent itzlt was new, the firf declaration of its kind, and the fufferer
under it va: vne of the firft men of an obnoxious, vanquifbed party. Thefe

are
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are confiderations which might reafonably induce us to look to that pre-
cedent with an uncommon degree of diffidence.

We all know, that this proceeding againft Mr. Walpole was thought
by many perfons a hard and unjuftifiable meafure. Their objeions were,
that, inftead of being a declaration of the law, it was a fecond punifth-
ment for the fame offence. 1 can eafily conceive, that it was better de-
fended at that time, than it has been lately by the author of the Serious
Confiderations. He maintains it to be a declaration of the law, and . ;.
«¢ reje@s all confequences from the a&t of any court, which are diretly
«¢ oppofite to, and contradict the words of that court, in %ronouncing the
¢ judgment. He tells us, that whatever dedutions may be /logically made
¢ from that proceeding, the fa? is, that the Houfe of Commons, in exprefs
¢ qords, declared, that Mr. Walpole not only is now, but was at the
¢ time of the ele&ion, incapable.” If inferting the word was into a refo-
lution will make it dec/aratory, and give it full effect as the a& of a court
competent to declare the law, and bind the fubject by fuch declaration, the
Lord have mercy upon us! there is an end of the law of the iand: the
Houfe of Commons, in matters of cle&tion and privilege, and in the con-
du& of its own Members, and the other fupreme courts in their feveral
jurifdi@tions, are all of them mafters of their own language, and can word
their refolutions {o as to declare the law as they may be inclined to make
it. Butif, on the other hand, we are at liberty to difpute the Jgality of
fuch declarations, I do not fee why we may not draw arguments in this
cafe, as well as in any cther, from the inconfiftency of the proceedings,
in its various parts, clathing with and contradiéting each other?

I have never heard but ofg one precedent, brought at that time to juftify
and fupport the declaration of Mr. Walpole’s incapacity. That was the Sl
cafe of Mr. Sloane of Thetford. Thetford.

26 Jan. 1699, vpon hearing a petition againft him, complaining of an
undue ele@ion and return, he was adjudged to have a&ed in breach of the
late aét of Parliament, 7 W. 111. c. 4. for preventing expences in elec-
tions, and therefore not duly ele@ed. The cle@tion was declared void: a
new writ iffued ; and he was re-cle@ed.

19 Feb. the Houfe refolved to confider that a&, and ordered Mr, Sloane
to attend in his place.

21 Feb. Mr. Soame’s petition was prefented, fetting forth the formes.
proceedings againft Mr. gloanc, and his being again returned, to the pres
judice of the petitioner, who was duly eleted, Mr. Sloane being inog~
pacitated. This petition is ordered to lie on the table till the at fhall be
confidered. _

2 March, the Houfe having read the a@, refolved, that Mr. Sloane
was sncapable of ferving in that Parliament for that berougb. The petition

of
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of Mr. Soame was referred to the committee: but no report appears to
have been made upon it. '

This precedent appears pretty obvioufly inapplicable, both to Mr. Wal-
pole’s cafe and Mr. Wilkes’s. For Mr. Sloane’s cafe differed effentially
from theirs, in many inftances.

Firft, Mr. Sloane had been adjudged not duly efeffed, and his ele@ion
had been declared void : but he had noz been expelled. The queftion before
us being upon the confequences of an expulfion, if he was not expelled,
no circumftances in his cafe, even if they were more fimilar than they are,
can be applied 70 rbat queftion.

Secondly, the refolution in his cafe differs, in all its circumftances,
from that which was taken in theirs. In his, itis a particular refiraint,
grounded upon azn aé# of Parliament, in a particular cafe th re provided for,
and limited to oze borough. In theirs, it is a general declaration of inca-
pacity, as the neceflary confequence of an expulfion upon the cuffom or com-
mon law of Parliament, extending to every place in the kingdom.

Thirdly, fo far as it affeéted Mr. Sloane, it was an illegal judgment;
and therefore not fit to be applied to any cafe whatever. For, though it
was grounded upon a particular a& of Parliament, it carried the penalty
far beyond the limits prefcribed by that a&. There, in exprefs words, the
incapacity of fitting is confined to that eleion at which the corrupt
pratices have been made ufe of : but the Houfe extended it to al/ elections
which might happen at that place, during the continuanct of that Par-
liament.

Laftly, I cannot but obferve, that, if this precedent had been applicable
to Mr. Walpole’s cafe, it was not fo to Mr. Wilkes: for, after the decla-
ration of Mr. Sloane’s incapacity, Mr. Soame was left in the lobby #0 waiz

Jor Mr. Taylor, inftead of accompanying Mr. Lutterell into the Houfe of
Commons.

M. Walpole quoted two precedents in his favour ; Sir Robert Sawyer’s
cafe, and Mr. Woolafton’s; who, he faid, had both of them been expelled,
and were re-ele@ed. It has been fince found, that the interval of time
between Sir Robert Sawyer’s expulfion and the diffolution of the Parlia-
ment was too fhort to admit his re-elecion. I fhall therefore throw his
cafe out of the queftion. But Mr. Woolafton’s was ftrong in favour of
Mr, Walpole ; and proves, beyond a doubt, that the Houfe of Commons
was not then of opinion, that expelled Members were inrapable of being
eledted.

20 Feb. 1698, Mr. Woolafton was expelled, for having alted as a
receiver of the duties on houfes and windows, while he was a Mermber of

Madenand the Houfe of Commons, contrary to the exprefs provifions of the att

5 &



AN ENGLISH FREEHOLDER. 3
5& 6 W. & M. He was afterwards re-eleed, and fate in the fame
Parliament.

It has been argued, that there wasan inaccuracy in the language; that,
though Mr. Woolafton was dire@ed to be expelled, he was not confidered
as a criminal; that he was only under a temporary incapacity, as holding
an office not tenable with a feat in parliament; and became well qualified
afterwards, by the furrender of that office.  Then, the very thing is faken Sriss
Jor granted, which ought to be proved; and the admiffion of Mr. Woo- e, p.23.
lafton, after his re-cletion, is to pafs as proof; not that the Houfe was
bound to receive, but that the Houfe did not confider him as guilty of an
offence. But, I infift, that there was noinaccuracy in thelanguage; that
Mr. Woolafton was confidered as an offender, and for that reafon
expelled. )

The a& forbids any Member to accept the oftice. I have no idea of
criminality, of an offence againft law, if that man is not a criminal who
adts in direct contradiion to an aét of Parliament. Whatever objeion
might be made to treating as offenders thofe who mean to vacate their
feats by the acceptance of the office, there can be no douybt, that to ac-
cept, or continue to hold, the office, and at the fame time fit as a Member
of the Houle of Commons, is an offence contrary to the exprefs words and
manifeft intention of that a& Mr. Woolafton did this, and therefore
his expulfion muft have been infl.&ed for punithment.

Mr. Woolafton furrendered the office. He was #ben re-elefted and ad-

mitted to fit. But this furrender, timely as it may be thought by fome,
was furely much too late, and could not take off the crime already commit-
ted, by prefuming to act as the officer while he continued a Member.
It was equaily infufficient to take off the confequences of the punithment
infli&ed for that crime. And if incapacity had been one of thofe confe-
quences, the Houfe itfelf could not have releafed it; Mr. Woolafton could
not have been admitted to his feat.

Therefore, from the common fenfe and meaning of the words; from this
known truth, that the //i cannot include the greater ; from the language,
in which the feveral punifbments of expulfion and difability have been
inflited, marking very diftinétly the intention of the Houfe, whether it
was to confine the punifhment to expulfion, or extend it to difability ; from
Mr. Woolajton's being admitted to fit after his expulfion; and from Mr.
Taylor’s not being admitted upon his conteft with Mr. Walpole ; it ap-
pears clearly, that our anceftors did not underftand the fame thing by thofe
very different words, nor were ever really of opinion that an incapacit
was the neccflary and implied confequence of an expulfion. Still lefs
did they hold, that, where the firft on the poll had been expelled, his

F2 incapacity
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incapacity was /egal, and the fecond on the poll ought to be admitted to

fit as duly eleted.
tifaof + Thecafes of Malden and Bedford have been much relied on. In 1713,
Bedford.  Serjeant Comyns having refufed to take the oath of qualification required
by a& of Par}t:amem‘, at his elettion for Malden, his election was declared
void;; and the petitioner, who was next on the poll, adjudged duly eletted.
In 1727, Mr. Ongley petitioned for Bedford, and had the majority on the
poll: but, itappearing that he had an office in the cuftoms, which 4y 47
of Parliament rendered him incapable of being elected, the Moufe re-
folved, that he was incapable of claiming to fit in Parliament. Itisa
Astwerto matter of perfect indifference to me, whether thefe precedents are quoted
2‘;3,?“““ as authorities for rendering Mr. Wilkes incapable, or as proofs that, upon
v the fuppofition of Mr. Wilkes's Jega/ incapacity, the law of Parliament
Mrwilkes's was, that his competitor, Mr. Lutterell, was duly eleGed: for, in my
ofthofe n Opinion, they can be applied to neither. This I am fure of, that a pro-
i ceeding juftifiable upon the ground of a lga/ incapacity, is no good pre~

viction 1n

the Kmgs cedent for the Jike proceeding in a cafe where the incapacity is nor legal.

voksan  The difqualifications of Mr. Comyns and Mr. Ongley were recent, but

of ity they were moft firi@ly legal ; created by an aé? of Parliament, and there-

Shenot fore_fuppofed known to the electors, and binding to them. Mr. Wilkes's
difqualification was alfo recent; but it was fupported bg no cuffom, nor by
any flatute; deriving its authority from a refolution of the Houfe of Com-~
mons only, and that refolution taken extrajudicially, without hearing the
parties.  The elecors therefore were not fuppofed to know it, nor bound to
acknowledge its authority.

The cafe in which the confequence fet up would be bett fupported is,
where a Member has been expelled for any of thofe crimes, the punifh<
ment of which, in any of the King’s criminal courts, would be incapacity
of holding any office, civil or military. For it might feem ftrange, that
a man, who, by his convittion in the King's criminal courts, is rendered
incapable of undertaking the moft trifling publick truft, fhould, after
convi@ion in the Houfe of Commons, be admitted to a& in the moft im«
portant truft, a reprefentative in Parliament. The argument from analogy
i this cafe, and the reafonablencfs of the objeftion, would have great
weight. But, on the other hand, even in this cafe, the danger of inneva-
¢ion, in a very zender part of the conftitution, would be very fenfibly felt,
and check the progrefs. Without, therefore, determining this point, it is
fufficient to obferve, that, even if this cafe were determined in favour of
the do&trine fet up, it would do no fervicein Mr. Wilkes’s cafe: for they
greatly differ. His crimes are not fuch as, upoa conviQion, any-where
render him incapable of holding any office of truft whatever. He mighe

cven become one of the firft officers of ftate, if the Miniftry thould lay
afide
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afide their recent difpofition to perfecution, re-aflume their former good-
humour and partiality towards Mr. Wilkes, and think proper to re-admit
him into their corps.

It appears therefore, that the effe@ of an expulfion is to be, what the
common fenfe and meaning of the word imports, an expulfion, not a dif-
ability. The caufes of the expulfion may be fuch as render the Member
ineligible by law; fome of thofe which 1 have already mentioned, as the
only difqualifications known in our common or ftatute-law. In that cafe,
the difqualification does not follow as the natural and neceffary confequence
of the expulfion: the Member is not difabled, becaufe he is expelled; but
be is expelled, becaule he is incapable of fitting. 1f the Houfe intends to
go further, why does it not fay fo, and difable if s can? Itis not to be
prefumed, that it would chufe to make ufe of an expreffion which, nei-
ther in parliamentary language, nor in any other, conveys its meaning ;
and infliing punifhment, to one degree only, by the words of the fentence,
cannnot be underftood to infli& i¢ to a much greater degree by implication
and snference.

Lo

C H A P VII.

Other Arguments for the Incapacity of Mr. Wilkes confidered—that be
might bave been fentenced to the Pillory—tbat be was a Prifoner in
Execution—that the fudgment of the Houfe is the Law of the Land.—
Obfervations on thofe Parts of the Serious Confiderations wbich derive
the Authority of Parliamentary Difabilities from, the Refolutions of the
Houfe only=——and on thofe Parts of the Anfwer to the Queftion Stated
which maintain a Power in the Houfe to declare the Law differently at
different Times.

IT may be proper here to take notice of fome arguments which are out Oer Ar-

of - the common line; and, abandoning the ground taken by the Houfe the Toap.

of Commons, ftart freth obje@ions to Mr. Wilkes's capacity of being Wik, ™"

ele@ed. . N .mﬁdmd.
It has been ueged, that his crimes were of that nature, for which he

might have been fentenced to the pillory; and that, by fuch fentence, he

would have been infaimous, and could not have been received as a juroror

witnefs, and confc?.ueaﬁy ought not to be admitted as a Member of Par-

liament. ‘The anfwer to this argument is very eafy. Without entering

into the confideration of the fuppofed confequence of a punithment which.

was ot ordered, I will flop at the Fa&t. The court of King’s-bench

did
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did not {entence Mr. Wilkes to the pillory. Lord Coke advifes the Juftices
5 Int. 215 of the peace,  for that the judgment of the pillory doth make the delin.
«¢ quent infamous, they fheuld be well adviled before they give it. Fine
¢ and imprifonment, for offences fineable by them, is a fair and fure way."”
‘The Court of King’s-bench has been thus cautious. It has not fentenced
Mr. Wilkes to the pillory. ‘The fine is perhaps higher: and the imprifon-
ment longer, on account of the punithment of the pillory being omitted.
Thofe who ufe this argument have fo little of the caution recommended
by Lord Coke, and indeed fo little humanity, as to with to add all the con-
fequences of that punithment which the Court of King’s-bench, perhaps
on account of thole confequences, did not think proper to infli&.
P. 16 The author of the Serious Confiderations has given us another fpecies of
ovfrat-  difability, which had efcaped the enquiries of all the learned men who
Pas of tre went before him.  He tells us, that perfous sn execution at the time of their
favon election are ineligible by the the refolutions of the Houfe of Commons :

fidrations

shebercand he quotes Sir Thomas Monke’s cafe, 24 March 1625. The author
tyorParia- of the Cafe Confidered, afferts the fame ineligibility, quotes another cafe,
nenan D Mr. Coningfby’s, 22 Match 1661, and in a note gives us a reafon for jt,
from theRe- ¢¢ hocanfe, being in execution, he is not bailable, and therefore camygor

folutions of
the Houfe  ¢¢ gttend.”

;"'i, Thefe writers appear to have had differcnt defigns. One, avowedly to
veft in the Houle of Commons a power of giving the law by s#5 own refi-
lutions only: the other, to lay before us anotoer ground on which Mr.
Wilkes was ineligible. To the firft, I thall have fomething to fay here-
after : my attention is drawn by the plan of this enquiry to the latter at

refent, who, confcious that zwo cafes will not prove a cyflom, more
modeftly offers a reafon in fupport of the dotrine he contends for. This
reafon, obvious as he thinks it, has occurred to no writer before him. I
know not whether I am to fay, that it gftaped the vigilance of the Houfe
of Commons, or that it was rejedled by them. It certainly offered itfelf to
the confideration of the Houfe in the much debated precedent ,of Mr.
Walpole, whofe imprifonment was made one of the grounds for the decla-
ration of his incapacity; but it was not now accepted. The declaration
of Mr. Wilkes's incapacity refts fingly on his expulfion.

I will now confider this new fpecies of ineligibility on the fair fgoting
on which the author of the Cafe Confidered has been pleafed go put it, its
reafonablenefs, and particularly on that ground of reafon whigh he thinks
{o obvious.

Men may be in execution either on civil or criminal foits, In the firft
cafe, is the author fure that the member would not be entitled to priviledge
of perfon? | fec the hardfhip, and lament as much as any man, that there

is fo little priviledge againft the Crown and /o much againft the fubject :
1 but
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but I am yet to learn that the hard(hip is greater in this cafe, than in any
“other, where the plaintiff is barred by priviledge of Parliament from fuing
the defendant to execution on his pcr![c:m.

In the next place, if there is no fuch priviledge, how does the reafon
given, ¢ that the Member is unable to attend,” hold in this cafe more
than in that of perfons employed abroad in the King'’s fervice, as Em-
baffadors and Commanders of his forces. The one is at all times a very
honourable caufe of abfence ; the other is in many inftances, but certainly
not in all, a thameful one. But there is tbe fame incapacity of attendance
in both cafes. 1t is alfo temporary in both ; but with this very confiderable
difference. The prifoner in execution on a civil fuit, has it o far in his
power to put an end to 4is incapacity that it depends on bimfelf alone. He
may pay his debt, and attend in his place. The King’s Officer cannot dput:
an end to bis incapacity, without the confent of the Crown. Embafladors
and Commanders of the King’s forces cannot defert their pofts. -The
Crown therefore can debar the people of their Reprefentatives, in the cafe
I have mentjoned, as logg as it pleafes : but the plaintiff muf acceps pay-
ment of the debt, whenever it is tendered to him,

Let me fuppofe this done, the Member who was lately in execution for
debt releafed from his imprifonment, and attending in his place the firft
day of the feflion. He has voted for the Speaker, taken the oaths, and
delivered in his qualification. Our author, if in Pacliament, takes the
ebjection. He is fo0 fair to reft upon precedent: he condefeends to
reafon. He argues againft continuing this gentleman a Member becaufe,
as he was ineligible at the time of his ele&ion, his ele®tion muft be void.
This conclafion cannot be denied : and the only difficulty remaining with
our author is to prove the ineligibility at the time of the eleGtion. He
proves it thus; he was at that time in execution for debt, and terefore in~
capable of attending. = Though the. Member fhould get up in his place,
and fay bere I am; our author doubtlefs expects that his argument (hould
hold good, - that the Houfe thould bawve eyes but fee not, ears but bear not,
and very grawvely refolve, that the Member who has fpoke in his place
is not there, and cannot be there, and declare his ele@ion void becaufe of
the smpoffitility of his attendance.

This I think is decifive againft the reafon given by the author, in acafe
where the prifoner is in execution for debt. It is equally fo in fome cafis
where the imprifonment is on a criminal profecution. It will be proper
juftto ftate them, becaufe the affertion is general, and extends to a// prifoners
in execution. Suppofe the term of the impritonment (o near expiring that
the prifoner would be at liberty before the-return of the writ ; or- that he
is to continue in prifon only til fecurity for the good behaviour is given,

or afise paid. Itis clear thatin all thefe cafes the incapacity of attending
) may

[
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may be compleatly removed by the perfonal appearance of the Member :
and confequently, that if o/ prifoners in execution on a criminal profe-
cution are ineligible, it muft be for fome better reafon than that which is
now before us.

Here I might leave this matter till I come to the other writer, who
roundly afferts the refolution of the Houfe fuficient to create this or any
other fpecies of difability whatever. But when I fee a writer attempting
to increafe the number of incapacities, adding to the lifts in our law-
books, departing from tbeir authority upon fpeculation and what he thinks
reafonable ground, 1 muft follow him a little into the confequences of his
dorine, that, while he lookson one fide to the dignity of the Houfe of
Commons, he may not fplit on an infinite fhoal of rocks which lic on the
other fide, not the lefs ‘ringerous for being a little under water. Does he
mean to fay, that by the law of Parliament, in which no grace and favour
can intervene, if any man, upon a malicious profecution, is conviéted of
any of thofe offences of which imprifonment is the ordinary punithment,
he thall zherefore be incapable of being eleted into Parliament? that,
upon the fame principle, if a Member is imprifoned for any fuch offence,
he fhall be expelled ? and, if expelled, he thall be incapableof being re-
elected into that Parliament ? 1 need not fuppofe that profecution a trick
of ftate, a devife of the Minifter to get rid of an enemy; becaufe the
reader goes before me, and fees a thoufand tricks and devices of that fort.
But has the author confidered, how /Jikely it is to arife upon a competition
of intereft in every place in which there may be a conteft? has he well
weighed the zemptation it fuggefts to a rival in the heat of an eleétion, or to
one who after that ele@ion has been decided againft him, is to reapithe
benefit, not only of the wacancy created by the imprifonment aJ cx-
pulfion of the Member, but of the imcapacity of that man who at the
preceding conteft had been found to have the moft powerful interet ?

Has he confidered the gffences for which the courts of law may infli&
imprifonment? Whofe condu& in life has been fo perfe@tly pure and
thafte as to bear the- ftri&t inquifition fuggefted by the worft of paflions ?
Let him refle& that few of thofe offences are cognizable only in the Tg’s
fuperior courts ; they are open to the jurifdiGion of Jaftices of thigeace
in their feveral counties and corporations; I will inftance oWnercafc.
To hold up 2 cane in anger, where the moft provoking but wWtful -info-
lence and the moft infidious malice have united, at the fametime to mfuls
and to infhare, is in the eye of the law an affault : and the court where
the offetice is tried may imprifon upon convi@ion. :

' If I found this the eftablithed cuflom of Parliament; I-thould admit #bas
eyffom.to be a Jow, and fhould not be cither fo trifling -or fo prefomptu-
éus'as to difpute againtt it. But as it ftands only ca ont or two I

! deny
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I.deny their authority fufficient to make a cuftom. In this refpe& this
writer and I do not feem to differ: for he attempts to juflify the doctrine
upon the reafonablenefs of it. But, till I hear more cafes in point, fo as
to be borne down by their number; or a much better reafon than what
has been affigned by this writer; I fhall conclude, that being a prifoner
in execution does not render a man ineligible to Parliament.

I muft obferve, however, that if this doétne were good, and impri-
fonment in execution were a legal ground of incapacity, tlill it would not
follow, that Mr. Wilkes was zberefore ineligible. For the Houfe did not
think proper to go upon that ground. The imprifonment is one ground
of the expulfion: but the expulfion is the only ground of incapacity
declared by the Houfe of Commons, and made known to the eleCtors; and
cannot be helped out by the imprifonment, which the Houfe of Commons
did not publifh to them. Upon the argument, therefore, of all the wri-
ters on that fide of the queftion, who contend that the writ publifhed the
incapacity of Mr. Wilkes ; this caufe of ineligibility, not being made known
by that writ, could not operate fo as to render void and thrown away the
votes tendered for Mr. Wilkes, and to eftablith Mr. Luiterell the lawful
Member for the county of Middlefex.

. It was found neceflary, very early in the difputes on this matter, to lay
it down, that the decifion of the Houfe of Commons was ftrictly lega/,
becaufe it was a declaration of the /ew by a fupreme court, from whence
there lies no appeal, in a matter competent to the jurifdiction of that court.
The fame thing might be f{uid, with equal weight, if the Lords, in their
fupreme and uncontrolable judicature, were now to declare, that the
eldeft fon is not his father’s heir. The fame anfwer might be given to
both ; and the right diftin&ions taken between making the law and declaring
it, affuring thofe powers which are not given under pretence of exercifing
thofe which are. The fallacy of this do&rine is eafily detetted. The
expofition of the law by any court in a cafe competent to its jurifdiction,
be it good or bad, muft have the force and effec? of law, fo far as to be
binding on all perfons concerned, and will continue in force till correGed
by fome fuperior power. But, whether that expofition was juft or unjuft,
whether it was according to law or contrary to it, whether it ought to
ftand good or be corre€ted, are queftions open to our difcuffion, and fit
to be freely canvaffed without prejudice from the judgment already given.

The writers in fupport of that decifion are well difciplined, take the
word of command very readily, and follow their leader where.ever he
thinks proper to march them. It is the favourite point with the author
of the Serious Confiderations, and what he moft labours, that all inca-
pacitics fhall deriwe their autbority from the refolutions of the Houfe of
Commons. With this view, the cafe of Sir Thomas Monke is not

G quoted
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quoted by him any otherwife than as a precedent of one defcription of men,”
among others, difabled by refolutions of the Houfe of Commons. This

writer will be found to ftand very forward in this line; others have been
niodefl, and rather /by than otherwife; but none have dared to give up this

ground. The gallant author of the Anfwer to the Queftion Stated out-
fteps them all, and bravely avows, that the law of eleftion may be varied
Jrom time fo time by the refutions of the Houfe of Commons. It will be

proper to attend thefe writers a little in the examination of this do&rine,

which, if found and good, not only warrants the dcclaration of the law

in Mr. Wilkes's cafe, but precludes us from examining that or any other

declaration made, or to be made hereafter, in any other cafe.

If the people were not uneafy enough already, one would almoft think
that the defign of thefe writers was to excite alarms, inftead of quieting
them. For, every extravagant exertion of power that can be found in the
hiftory of former Parliaments, every thing that can excite zerror, or move
contempt, is laid before the publick, with an avowal, that, becaufe it bas
been done by the Houfc of Commons, it is zberefore the law of the land.

All our law-books agree, that a minor is ineligible at common-law :
but that law which binds our other courts of juftice could not bind the
Houfe of Commons. The author of the Serious Confiderations tells us,
that, before the a& 7 & 8 W. IIL. the contrary pratice umiverfally took
place; and quotes an inftance of a minor, admitted*to be fuch by his
counfel, declared duly eleGed, 16 Dec. 1690. Now;, the incapacity was
juft the fame before the ftatute 7 & 8 W. IIl. as it was after it. That
ftatute does but ¢ffrm the common-law, and enforce it by a penalty on the
minor, if he prefume to fit. But the conclufion of this writer fets the
Houfe of Commons free from the fhackles of the common-law; and
tells us, ¢ that difabilities by #be common-Jaw do not always a& as fuch 4y
« the law of Parliament; and of this difference the Houfe of Commons
¢ are the Jole judges.”

In the cafe jult quoted, the Houfe difpenfed with a difability which
exifted by the common-law : in another, it created one without any law
to fupport it. And this cafe is quoted by the fame writer, with the fame
view, that qualifications and incapacities may depend upon the refolutions
of the Houfe. The difability of popifh recufant conviéts could not exift
by common-law; for the offence itfelf is created by ftatute. There could
therefore be no fuch difability till enacted by Parliament. But, before any
ac pafied for this purpofe, the Houfe difabled Sir Thomas Strickland, a
perfon convitted of popith recufancy, by its.refolution, 6 Mar. 16‘_76. By
the a& 3 Jac. popifh recufant conviéts were fubjected to many difabilities ;
but were left capable of ferving in Parliament. This might be thought
a ftrange deficiency in that aét; and, in 1676, the Houfe prcfun:_ed go

uppy.
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fupp]y it by its own refolution, difabling Sir Thomas Strickland. But,
in the very next year, the Legiflature would not permit the difability of
popifh recufant coaviéts to reft on the authority of that refolution; but
pafled an aé for that purpofe.

Upon the fame principle, and with the fame defign, this writer t.lls us,
that the bar to the admiffion of the cleryy into the Houfe of Commons, is
three refolutions taken, 13 O&. 1553, 7 Feb. 1620, and 9 Jan. 1661,
that exa& number which has been found to be no bar to the admiffion of
the Attorney-General. He has his fears, that, if we do not acquiefce
-under the authority of the Houfe, in the extent in which he means to
maintain it, « Mr. Horne, and many other pcaceable and reverend di-
¢ vines, may be admitted Members in this, or fome future Parliament.”

I may be permitted alfo to have my fears, that, if we do admit it in that
extent, Mr. De Grey may be obliged to walk out of the Houfe, and no
future Attorney-General permitted to fit in it.

Eager to maintain this authority of the Houfe, he rifques the confe-
quences of proving too much, and relies on inconfiftent and contradi&tory
judgments; Sir George Selby, Sheriff for Durham, not permitted to fite. 1.
for the County of Northumberland; Sir Edward Coke, in the fame cir-
cumftances, continued a Member ; the famous exclufion of the Attorney-P.17.
General contradi&ed by the conftant pratice, and every day’s experience,
in our own times. He refts the difability of outlaws on the refolutions p. r;.
of the Houfe; though he muft know, that other refolutions may be
brought of their being admitted, not only to their feat, but to their privi-
lege. Of this, the cafe of Mr. Fitzherbert is a famous inftance; and
there are feveral others. Thefe have not the appearance of communica-
tions from a friendly quarter. The author feems to undermine the caufe
which he Fretends to fupport, and impreffes more ftrongly than ever the
neceflity of confining, within the f#rié? rules of law, a judicature which has
been thus abufed.

‘The author of the Anfwer to the Queftion Stated, anxious to maintain Obfervations
the fame doétrine, and reft the authority of all parliamentary difabilities S ..
upon the refolutions of the Houfe, has a fovereign cure forall thefe incon- Arfwer
fiftencies, and a rule of Parliament well adapted to the removal of thofe s:::?ﬁ;h'i'c’;
difficulties apt to arife in {queamith minds, upon the view of fo Many Fowerimehe
contradittory judgments., At Lynn, though Mr. Walpole was, upon no Houf- tode-
ground either of common or ftatute-law, declared incapable, Mr. Taylor Low .
was not declared duly elefed ; it was a void ele@ion. At Malden, Mr. fratine;
Comyns, the returned Member, being found under a known legal inca-
pacity, the petitioner was adjudged duly ele®ed. At Bedford, Mr. Ongley,
the petitioner, being under a known legal incapacity, it was refolved, that
he was incapable of claiming to fit in Parliament. ~ The difference of the

Ga2 - conclufion
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conclufion in the two laft from the conclufion in the firft, ought to be
imputed to the difference in the incapacities fet up in thofe cafes as the
ground of w1l the fubfequent proceedings. But this will not anfwer this
writer’s purpofe; for he withes to maintain that, though the incapacity
were equally logal in all thefe cafes, the different conclufion might be
equally legal alfo.  For this purpofe, he tells us, ¢ that if the law of expul-
¢« fion had been as clear to the burgefles of Lynn as it was to the free-
¢t holders of Middlefex, it will only prove that the law of ele&tion, af #bar
¢ time, was different from the prefent law; and that, in all cafes of an
¢ incapable candidate returned, the law zben was, that the whole ele&ion
¢ fhould be void. But 7w we know, that zbis is not the law., The
¢« cafes of Malden and Bedford were determined on other and more juft
«¢ principles, and areadmitted on all fides to be law.”

I am fure, that I do not mean to controvert the legality of the judg-
ments given in thofe two cafes. The objetion of a Jegal incapacity was
entitled to an anfwer very different from that which was given upon the
petition from Lynn. But I mean to mark the profligacy of the do&rine,
«« that the decifions of the Houfe of Commons can render the law of
«« ele@ion a# one time, different from the law of ele&ion a# anotber.” Iam
forry to confefs, that the flu&uating and inconfiftent judgments given by
the Houfe of Commons, at different times, give too much encouragement
to the admiffion of this dotrine. But I deny, let the confequence be what
‘it will, and the imputation fall where it may, zbat the law of eletion can
be varied, except by A of Parliament. ‘This writer contends that they
may, by the refolution of the Houfe of Commons only. And thus every
thing, reafon, precedent, juftice, law, are to be refolved into the authority
of the Houfe, which can, by its own refolution, rake and unmake the law
at pleafure, and vary it from time to time in fuch manner as to give us, padr
miferable wretches, who are bound by it, 2 new code every twenty years.
In Mr. Walpole’s cafe, fays this writer, his incapacity might no# géve a
title to the fccond on the poll. It was law zben, but we know 2baz iz 7s
not lew now. )

This, indecd, is the great obje& of all the writers in fupport of the late
divifion. With this view, they perpetually tell us of the authority and
fupremacy of the Houfe ; of its fole and exclufive jurifdiction ; of its power
to declare the law in matters of ele@tion; of the efficacy and validity of its
refolutions. But this gentleman is the only writer who ftands forth in
broad day-light, contending for the power of the Houfe to declare the law
differently in different times. Common courts are bound to take heed
to their judgments, that they be conformable to reafon, law, juftice, and
precedent.  But, according to this writer, the franfiendent jurifdiction of
the Houfe of Commons can differ from itfelf as much and as often as it

- pleafcs,
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pleafes, in the declaration of the fame law, correting itfelf only in its fyle
and manner, and avoiding thofe words which by enaéfing might give
offence, and not be more effeGtual than thofe declaratory words, which
pronounce the law ¢ different at one time from the law at another.”

C H A P. VIIL.

Obfervations on the Precedents in the Serious Confiderations---on the Remarks
made in the Anfwer to the Queftion Stated on the Cafe of Sir Chrifiopher
Pigott---Confeffion in that Anfwer, that the Decifion on the Return
determined the Merits of the Eleflion before the Petitioners were beard.~—-
The Argument there, that the Power of repeatedly expelling, implies the
Power of difabling.~--Cafe of Lyme Regis as firong on one Side as many of
the Pyecedents are on the otber.---State of the Difpute.

on the Pre.

writers in fupport of their opinion, that an expulfion from the Houfe (cient. n
of Commons implies an incapacity of being re-elected. Never did any the sorow
writer make a more fhameful ufe of precedents, than the author of the tons
Sertous Confiderations. 1 have already had too much occafion to make that
obfervation, and am now obliged to renew it. Even Arthur Hall's cafe p. s,
is a good precedent with him: and if the Houfe (hould be pleafed to
exercife all the powers which are in the court of King’s-bench, Ido not
think that this writer would fcruple to bring Hall’s cafe in fupport of fuch
proceedings.

The intemperance of the times in which the precedents were fet, fuggs/s
not to bim any objeion to their application. He therefore carrics his
itring of precedents to pretty late in the year 1642, till the King’s ftandard p. -2, a1
was fet up at Nottingham, ¢ becaufe Pym, Hampden, IHolles, Glyn, **
« names which will ever be revered by Englithmen, were then the moft
¢ active and leading Members of the Houfe of Commons.” But can any
one perfuade himfelf, that thofe great men were, as that time, either dii-
pofed, or able to check the Houfe, in any of thofc ftrong meafures?

It is indifferent to this writer whether his precedent be the a& of the
Houfe, or the over-ruled fenfe of a minority, or the opinion of a parti-
cular Member. Sir J. Leeds’s cafe is therefore quoted as a good precedent, R
meerly becaufe fome Members entertained an opinion that he ought to be!
rendered incapable of fitting in that Parliament ; though, upon this writer’s
own ftate of it, the Houfe was of the founder opinion, and refufed to come
into the motion made, that he might 7 no more in that Parliament.

IT will be proper now to confider, what has been further offered by thefe Obfervations

Mzr.



16 THE SENTIMENTS OF

P M. Sackville’s and Sir Robert Cann’s cafes are plainly thofe of expelled
Members, not difzbled : and in vain would this writer infer a difability in
cither of thefe cafes from any part of the proceedings, illuftrated as they
are by Mr. Gray’s Debates. In thofe Debates, Serjeant Maynard is faid to
have advifed, ¢ that Mr. Sackville thould be put into fuch a condition
«¢ that Oates and Bedlow might have remedy againft him, and that is, by
¢ expelling him.”  Our author #4inks this a fhort time for remedy, wunlefs
expulfion implied a diability, becaufe be delieves, the borough Mr. Sack-
wville ferved for was pretty much at his command, and would have re-
turned him again in forty-cight hours. Is not this a very extraordinary
method of colle&ing the law of Parliament 2 1t is no aé? of the Houfe, but
the opinion of one Member. ‘That opinion neither is nor could be on
record ; but is delivered to us in the very sncompleat, though entertaining
notes of Mr. Grey, and then helpt out by the conjeffures of this writer
on the ftate of the intereft at Eaft Grinftead and the difpofition of the
eleCtors there.

Sir Robert Cann was ordered to be expelled. The Speaker in pronounce
ing judgment fays, ¢ You are actually cut off from being a Member of
¢ this Houle, and you are 70 more to be a Member of Parliament.” I do
not admit this writer’s grammatical conftruion of thefe words : but I will
not difpute it. For it isenough in this cafe to fay, that it was the duty of
the Speaker in pronouncing judgment to confine himfelf to zbofe words in
which he had received it. Whatever he has added, is bis own. It may be
the comment of Mr. Speaker: but it cannot be the declared fenfe of the
Houfe.

. 31, I little expected to fee Mr. Walpole brought up as an evidence in fu
port of the /egality of the proceedings which were had againft him. His
acquiefcence and fubmiffion is in the opinion of this writer an admiffion
of their legality, and a confeflion, ¢ that if the burgefles of Lynn had
¢ perfifted to vote for him at any election, after the refolution declaring his
‘¢ incapacity, any other candidate, with any number of legal votes how-
¢ ever few, muft have been adjudged the fituing Member.” Neither this
writer nor I ought to pretend to know Mr. Walpole’s reafons for acqui-
elcing under the refolution of the Houfe, and inclining rather to get his
friend and relation chofen, than to rifque the confequences of his own
fecond re-election. I am however as much at liberty to have my con-
je@ures, as that writer to have his: and I fuppofe, that Mr. Wyalpolc
was fagacious enough to forefee many confequences to follow from his
perfeverance, without admitting either their legality or their juttice.

P.29. The writer of the Anfwer to the Queftion Stated feems to think that he

o iens has a precedent of great authority in the order of the Houfe upon the

fne b, difmiflion of Sir Chriftopher Pagott, for a writ to be iffucd for a new cborce,
and
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and in the Speaker’s warrant for the choice of another Knight in his room tin staed
and place. The attention of the reader is drawn to the words new and the Cafe
another, by printing them [in Italics: and then the author goes on exult- therle
ingly : ¢ Such is the clear language of this record ; it needs no comment,

¢ and is inftead of a thoufand precedents to eftablith the full power con-

¢¢ tended for.” Now the true reafon why the author bas not given us bis
comment is, becaufe it was much fafer to infinuate in the mode of printing

than to reafin upon this matter. For there is nothing extraordinary in the

word new ; every choice fs new that is made at a new eletion, though it

fall upon the fome Member : and the word anotber is the common term
conftantly ufed in every new writ upon every vacancy. If a Member
accept a place tenable with a feat in Parliament, but whereby his prefent

feat becomes vacant, the writ dire@s the ele@ion of another Member in

his room. This word therefore cannot be underftood to operate to the
exclufion of Sir Chriftopher Pigott, any more than it does every year to:

the exclufion of many other gentlemen, who vacate their feats by the
acceptance of offices, and are re-clected.

I did not expe& to read fo fair and unreferved a confefion as this writer r. ;.
gives us, ¢ that there was no reafon to hope that the merits of the cenefion
s« Middlefex petition would be confidered by the Houfe of Commons fyia™
¢¢ free from the influence of their former vote.” This is an avowal that tic Decifion

the decifion on the return in the abfence of the parties was conclufive on ‘:Ey::hedel‘l}c?-
the fubfequent hearing, when the freeholders were for the firft time before N 'or
the Houfe. If this was not a ¢ mockery of juftice,” 1 with to know what b Biefion
was: and if « the former vote determined the merits of the petition,” Putunes
1 wifh to know when the parties were heard, and whether they bave been ™™ ™™
beard at all. "But the ele@ors are taught what to expet in common cafs,

where there are no “ particular circumflances,” nor any * obvious reafsns”

for treating them with the ouzward appearances of decency and regard to

juftice. They are then to expect an extrajudicial determination, not only
prejudging the future hearing, but made érrevocadle in the abfence of the
parties, without the prezence of maintaining even the appearance of relerv-

ing a hearing for the parties concerned.

As little did I expect that this fame writer would in the very firlt flep ...
taken in the examination of a gueflion of right confound power and right The Ar.
together, and argue, that, becaufe the Houfe has the power of doing ine f we
tolerable injuftice, it therefore has @ right to do it. ¢« The Houfe,. fays Powerof

rej eatecly

« he, has the power of expelling #o-day. It has therefore the fame power exseling
« of expelling at any futur®%ime, uniefs fuch power be exprefsly limited veneror
« by law. There is no fuch law, nor any precedent of an acknowledg- 4b=e-
« ment by the Houfe of any fuch limitation. The power of abfolute

« exclufion repeated from time to time is equivalent to the power of render-
. 3 “ing
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< ing incapable. Therefore a power in the Houfe to 1l smplies and
« includes a power to render incapable.” :

The beft anfiver to this argument is to ftate to the reader what muft be
this writer’s idea of the power of the Houfe of Commons. Firft nega-
tively : itis not that which I have been always fimple enough to think it,
a great power, uncontrolable in many inftances by any other authority,
limited however not only by the lew ¢f the Jand, but by thofe known laws
of natural juftice which limit and controll the greateft powers in every
flate. But it is a monftrous power, that can overturn the fundamental
principles of juftice, aét againft reafon, repeat punifhment as often as it
pleafes, unlimited by any thing but pofitive laws, or, what we have little
reafon to expedt, its own refolutions.

. I cannot take my leave of thefe writers without an obfervation on the
manner in which they very ingenioufly fhift the queftion. At the firft
fetting out, Mr. Wilkes’s incapacity is faid to be according to the /aw and
cufiem of Parliament. To prove this, the Journals are well-examined ; not
the /leaf? trace can be found of any fuch cuftom. The ground is immedi-
ately changed, and, inftead of the law and cuftom of Parliament, deduced
from a long feries of uniform judgments and declarations, conformable to
good fenfe and the principles of the common-law ; we are prefented with
half a dozen firaggling refolutions for divers purpofes, contrary to good
fenfe, not warranted by any principles of the common-law, and often con-
tradi&ing one another.

Now I deny that one two or three precedents make the Jaw of Parkia-
ment. But, if thefe gentlemen think it w/é to take the other fide, I will
meet them on 2beir ¢wn ground, and fay, that where the incapacity is
known to be legal, and ope that we are a// agreed in, at the fame time
Saring in the face of all the conflituents, (till the votes are not thrown away,
nor is the fecond on the poll to be admitted as the Jegal/ Member.

In fupport of this aflertion, I will quote a fingle precedent ; and then I
am juft as ftrong in my aflertion, as my adverfaries are in moft of theirs.
The incapacity of Returning Officers, to be elected at the places where
they prefide, comes I think very fully within the difcription I have juft

iven.
Caeof — Feb. 1727, the Mayor of Lyme Regis (Retarning Officer for that
a7 reng o place) had returned himfelf. Mr. Henly petitioned. Refolved, nem.
one e e con. that the Mayor was not capable of being cle@ed, and returned.

amany of the
i’:{::;: Mr. Henly’s petition was however referred, as to the complaint that he
sser.  though duly clefted was not returped: angd he was not adjudged duly
elelied, till he hdd eftablifhed a mgjorsty above the Mayor. 1f thefe gen-
tlemen will #i// hold, that the law of Parliament canbe laid down from a -
JSingle precedent, from only one refolution and judgment of the Houfe of
§

Commons,
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Commons, I infer from this cafe that if the incapacity of Mr. Wilkes
had been as lega/ and known as the incapacity of a Returning Officer at
the place where he prefides, ftill Mr. Lutterell ought not to have been
adjudged duly elected, unlefs he could have proved a majority above Mr.
Wilkes, in like manner as Mr. Henly proved one above the Mayor of
Lyme. This was not done: therefore Mr. Lutterell ought not to have
been adjudged duly elected.

If 1 have feemed to attend lefs to the writer of the Cafe Confidered ftue of the
than either or any of the other writers; he will, I hope, excufe me. 1
believe he will find that I have either obviated or anfwered all his argu-
ments. I confefs, however, that there is much in that pamphlet which I
mean not to anfwer: for there is much not at all to the purpofe. It is
not unufual with good writers to fet up imaginary difputants, put argu-
ments in their mouths which no man in his fenfes ever thought of ufing,
and then refute them. The author of the Cafe Confidered is excellent in
this mode of writing. I beg leave therefore to enter my caveat againfi
any advantage being taken of my filence, as if I meant to admit what I’
do not intend to anfwer; and to juitify that filence by ftating as clearly as I
can, what I apprehend is in difpute, and what is not.

The queftion is not, whether there is a law and cuftom of Parliament,
and whether they are a part of thelaw of the land. We are agreed on
thefe fa&s. But we contend on our fide, that this law and cuftom are not
things of inflantaneous creation, to pafs into force whenever the Houfe of
Commons fhall be pleafed to give them life and vigour, by refolutions
worded in a declaratory flyle. The decifions of the Houfe of Commons
muft be governed by that law and cuftom; but cannot make them : and it
is not only fair, but wife and neceflary, upon any declaration publithed by
the Houfe, to examine the authorities upon which it is fupported.

Neither is there any queftion on the judicature of the Houfe of Com-
mons in matters of elettion, ard over its own Members as fuch. We
admit it, though not in the fame degree, nor in both cafes fole and exclufive,
nor snfallible in either cafe, as no human judgments are. Upon the ju-
dicature in cle@ions the author of the Cafe Confidered is very full and
very learned. I pafs over the whole of that difpute, as it appears to me not
neceffary to the decifion of the prefent queftion.

The power of the Houfe to expell its own Members is not difputed.
But we deny the fufficiency of the precedents to juftify the power of
difabling by a refolution of> the Houfe only.

We deny the conclufion, that expuifion implies a difability, as illogieal,
unreafinable, and contradi@ed, not omly by the lenguage, but by the
praétice of the Houfe. ,

H Laftly,
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Laftly, we clofe our argument by contending, that, fince the difability
fet up is not founded in good fenfe and reafon, nor in the law and cuftom
of Parliament, nor in either the common or ftatute-law, the frecholders
were not bound to take notice of the refolution of the Houfe declaring
fuch incapacity, and did not throw away the votes they gave for Mr.
Wilkes. If we are right in this, it follows that Mr. Lutterell #s not duly
elecled : and unlefs the judgement given in his favour be in fome proper
manner correfted, it will become a precedent of very dangerous confe-
quence to the freedom of elections, which will be no longer governed by
the nown laws of the land, but by occafional vates of one Houfe of Par-
Jiament.

CH AP IX.

Danger from tranfgrefing the Bounds prefcribed by Law—the Expediency of
Expulfions confidered.—Poffibility of the Eleited turning thesr Powers
againft their Conflituents.—T be Checks provided by our Conflitution againft
Abufe of Power—by the Crown—or by the Reprefentatives.— Neceffity of
adbering to the Law of the Land, [rvaed Jrom Mr. Pym's Speech, King -
Charles's Declaration, and Lord Chief Juftice Holt's Argument.—The &
Confequences of this Decifiom, fo far as they may affeit the Conduc? 2{' Mem-
bers of tbe Houfe of Commons.—Tbe Rights of Eleilors cannot be taken
away but by Afl of Parliament—bow tbis Precedent tends to varying thex
Rights of Eleétion in all Places, and particularly to extend the landed -
Rualification of Ele€lors for Counties.

b T O tranfgrefs antient limits, to venture one ffep beyond the line pre-
B o fcribed by law, is a goceedinfg big with danger, The fatal con-
Lw.  fequences of it are never fufficiently forefeen : and we are half undone,
before we fee half the danger. .
Tikpedi- It is always humane, it is fometimes Yoife, to overlook offences. If the
pbdons  Tigorous meafure of expelling a Member is propofed, the probable confe-
“nbéred: quences of it ought to be well confidered, The publick looks for wifdom
as well as juftice in public proceedings. Where it is probable that the
expelled Member may have intereft enough with his conftituents to obtain
his re-election, the refolution to expell him fhould be taken with great
caution, and upon much confideration. A reafonable man's confcience
might be prudent in fuch acafe. For the expulfion may lead to an un-
happy queftion, between the dignity of the Houfe, and the rights of. the .

people.  The re-elettion of the expelled Member may undoubtedly be
v 1 andsrfinnAd
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nnderftood, as a reverfal of the cenfure and judgment of the Houfe.
However unpleafant it might be to fubmit to fuch difgrace, we ngw know
the confequences of contending againft it.

That Houfe, which acquired its privileges, and has been #/d to claim
them, as « the undoubted birthright and inberitance of the fubjecls of this
¢ realm,” is brought into a conteft with its conftituents: the privileges
of the Houfe, and that reverence and r¢fpec? which every good man muft
wifh may attend its judgments, on one fide; and the common rights of the
people on the other. The eledfed lay claim to a power of dangerous con-
fequence to the rights of the eleffors, operating as a negative on their
choice, by declaring an incapacity not known in our law before fuch decla-
ration; and admitting as a Member one of the candidates who had not
the majority of fuch wotes as were legal at the time of taking the poll.

It is become almoft dangerous to confefs, that there were fome who
could have been well fatisfied with keeping the vacancy open for a time,
who withed to prevent further mifchief by ifluing no new writ during zbat
Jeffion, and were very averfe to the extrajudicial interpofition of the Houfe.
Commendable as they were for tenfper and prudence, they have been
fomewhat mifreprefented, and much cenfured. But let me afk, is there Seronca
no difference between keeping the place open for part of a feffion, and p.5, 20,
filling it up for feven years # between refting it upon a refolution taken in ****
purfuit of the privilege, and driving it to a formal judgment on the deter-
mination of a caufe! The one might be eafily refcinded by the a&, or
even by the acquiefcence, of the Houfe, in thtgollofwing Jeffiim.  But how
to reverfe the other,even in any part of the fame Parliament, is not very eafly
to fal; ; and the confequences of leaving it unreverfed are very manifeft.

The difference between leaving this matter 'on the ground of privilege,
and confirming it by a legal judgment, puts me in mind of a diftinction
made by Lord Clarendon, between the loan of five fubfidies exaded by
prerogative, without any legal judgment in {fupport of it, and the charge of
fhip-money, confirmed upon a folemn hearing before all the judges. I
will give the obfervations of the Hiftorian, in his own words: ¢ When the v, 1.
¢¢ people heard (hip-money demegded in a court of law as a right, and # -
¢ found it by fworn judges of the law adjudged fo, upon fuch grounds

and reafons as every ftander-by was able to {wear was mor Jaw, and fo
“ had loft the pleafure and delight of being kind and dutiful to the King ;
“ and, inftead of giving, were required to pay, and by a logic that left

no man any thing that he might cal/ bis own : they no more looked
upon it as the cafe of one man, but the cafe of the kingdom; nor.san
impofition on them by the King, but by zhe judges, which they thought
themfelves Sound in “confeience to the public juftice not to {abmit to.”

It favours too much of wantonnefs ; it marks aforwardnefs and prejudice ; to
H 2
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be reftlefs and impatient for profecution and punifhment ; to drag the caufé
to the bar before the complainants bring it, and to hurry into a kind of
engagement as partics, where you may be afterwards to fit as judges.

When Mr. Walpole was re-ele@ed, no return was called for till the
eleGors applied to the Houfe. When Mr. Wilkes was re-elected, not a
fingle freeholder alledged a gricvance, and came to the Houfe for juftice,
What the Houfe did was therefare fpontancous ; and unneceflary, becaufe
not called for. It was very well known, that Mr. Wilkes had been from
time to time re-elected ; but it was not known 7 form. No petition again/t
bis elettion prayed the judgment of the Houfe. The only petition which
came, did in fa& complain of the proceedings of the Houfe, and pray a hear-
ing in a caule {prg’udgfd in the abfence of the parties. ‘Then it was that
counfel were {cen at the bar, defending the rsgbs of Mr. Lutterell to a
feat, which neither he nor his friends had zboughs proper to petition for.
All this was forefeen, and the ftate in which we now are: and they have
no 1eafon to be athamed of their moderation, who withed the Houfe to
overlock what it was not obliged to fee, inftead of bringing the evil to that
pafs that « nec vitia nofira, nec remedia pats poffumus.”

Pofitliyof  The fears and jealoufies of the people are not ill-founded. One muft
wrangther forget half of what one has read in hiftory, if one can reft fatisfied, that
s the eleGed are fncapable of turning their powers againft thofe who chufe
Contt- — them. It would be ridiculous to cite cafes to the contrary. They may
" be found in the hiftory of every country, where any of the legiflative or
executive parts of government are elective.

It is a wife and a happy part of our conftitution, that affigns to a felect
number chofen by the people, the exercife of thofe powers which are in
the Commons of the whole kingdom. But we muft not forget that zbas
felect number confifts of delegates, not principals ; truftees, velted with great
authority, not for their own benefit, but for the benefit of thofe who chufe
them. It is full as neceflary to diftinguith between the elected and the
electors, as between the King and his people. The eleted are the crea-
tures of the people; the King is their common father : but both a& under
a zruff which the conftitution of this country fuppofes may be abufed.

The checks 1t is good policy to prefume that great powers will be abufed, where-ever

sr Conth- they may be placed. The excellence of our conftitution is, that thereisa

qant 4bate Check on every power exifting in it: and the probability of its continuance

stPowes; depends upon conftantly maintaining thofe checks in cheir full effe@ and
vigour. This cannot be done, unlefs there is a conflant jealoufy, and
apprehenfion of abufe.

hy the It is a maxim in our conftitution, zbat the King can do no wrong. But

€% the fame law which holds this language on the power of tbe Kx’r}v, looks to

the fecurity of the fubject, and provides that, where wrong is done on the
. part
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part of the Crown, the Minifter who advifed the meafure, and the Officer
who executed it, thall be anfwerable for the evil. There could not be a
greater abfurdity in any conftitution, than to have provided thus againft
the Sovereign, and at the fame time to have abandoned every thing to the
will of the Reprefentatives.

The Houfe of Commons has the fole and fupreme judicature in matters g7 ¥ the
of ele®ion. How foberly, juftly, and uprightly, it has exercifed that wuve
judicature, let the Journals teftify, and daily experience bear witnefs. It
is fupreme and uncontrollable ; but the law has pointed out the rules by
which it is bound to exercife its judgment, the fame rules of common and
ftatute-law which bind other courts in the exercife of theirs. The Houfe
of Commons is alfo fole judge of its privileges, o as to punifb for the breach
of them. It neceffarily, asincidental to that judicature, has the power of
declaring what are its privileges; but not fo abfolutely and arbitrarily,
that whatfoever it declares to be its privilege, 'is to be confidered as fuch.

For the law of the land gives, and /imits that privilege: the Houfe can
neither ufurp a new privilege, nor give up an old one.

Thefe are powers entrufted with the eleted for the benefit of the elec-
tors, upon fpecial truft and confidence that they fhall not be abufed. If
they are, the remedy may not be in any ordimary courfe : but, however
unufual may be the practice, the fubje&t has a right to fly to the crown for
proteéiion, by virtue of that prerogative which it pofiefes for zbe public good.

It would be right in thofe who poffels great and unlimited powers, to Neceaity of
have in their conftant remembrance, what was well faid by Mr. Pym-at fert s
the trial of Lord Strafford, and afterwards retorted by King Charles the the Lnd,

N A . . A ved tro
Firft upon his Parliament: ¢ The law is that which puts a difference 54“: !}"ytm'T
« betwixt good and evil, betwixt juft and unjult. If you take away the charers

Declaration,

¢ law, all things will fall into confufion. Every man will be a law to Dl 7
¢ himfelf, which, in thedepraved condition of human nature, muft needs Hlt's ar>”
¢ produce many great enormities. Luft will becomea law; and envy goment
¢ will become a law; covetoufnefs and ambition will become laws: and
“ what dictates, what decifions, fuch laws will produce, may be eafily
« difcerned. Thelaw is the fafeguard, the cuflody, of all private inte-
 refts.” Your honours, your lives, your liberties, and your eftates, are in
. tl;: keeping of the law. Withiout this, every man hath a Jike right 20 any
“ thing.”

King Charles follows up this reafoning with fomething further very
applicable to both Houfes of Parliament.” For it is not to be imagined,
that one Houfe fhall fet itfelf free from the fetters of the law in matters
of eletion and privilege; and the other not affume the like liberty in its
Judicature, or appeals and writs of error. « Without him, and againft his
¢ confent, the votes of either, or both Houfes together, muft not, could
“ not,

- "
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«¢ not, fhould not (if he could help it, for bis fubjects fike, as well as bis
 own ) forbid any thing that was enjosned by the law, or enjoin any thing
*¢ that was forbidden by the law. He doubted not, but that all his good
«¢ fubjeéts would eafily difcern, in what a miferable infecurity and con-
« fufion they muft neceffarily be, if defcents might be altered, purchafes
¢« avoided, affurances and conveyances cancelled, the fovereign legal autho-
¢ rity defpifed and refifted, by wotes or orders of either or both Houfes."

In the famous cafe of the Aylefbury men, upon the motion for an
babeas corpus, that great and intrepid Judge Lord Chief Juftice Holt de-
livered an argument, which ought never to be forgotten. He faid, among
other things, ¢ Their imprifonment was not fuch as the people of Eng-
¢¢ land ought to be bound by : and it did bighly concern the people not to ge
¢« bound by a declaration of the Houfe of Commons in a matter that defore
¢ was Jawful. Neither Houfe of Parliament has a power to difpofe of
ss the Lberty or property of the people ; for that cannot be done but by the
«« Queen, Lords, and Commons: and this is the fecurity of our Englith
« conftitution, which cannot be altered but by aé# of Parliament. 'The
¢« Houfe of Commons are judges of their own priviledges : but the /aw
« muft alfo be obeyed. Whea fubje@s have a right to bring altions,
«¢ they cannot be ffops but by a& of Parliament: for no priviledge can
¢s extend fo far as to rake away @ man's right. Nothing can make a ‘ﬁri-
<t viledge, which was not fo before, for the breach of which a man fhall
«¢ lofe his right, except an at ¢f Parliament. The Judges are bound to
< take notice of the cuffams of Parliament ; for they are part of the law
¢ of the land, and there are the fame methods of knowing it as the law
« of Weftminfter-Hall. It is zb¢ Jow, which gives the Queen ber pre-
“ rogative; it is the low, which gives jurifdiction to the Houfe of Lords;
“ and it is zbe law, which kmits the jurifdiction of the Houfe of Com~:
‘¢ mons.”

oot If thefe obfervations had been better attended to, we fhould not hive
}f}'}ﬁ‘;ﬁl’,‘,‘:‘; been diftradied fo frequently as we haye been, with the /law and cuftom of
may +fictt  Parliament, which have been too often perverted into fomething fo vague,

the Cndut . . . K
of Members and {0 uncertain, that the writers on the laws of England are afraid to

o Come. - touch upon them. < 45 omnibus qurenda ¢, a multis ignorata, & paucis
mom. ¢ cognita.” No man can read what Lord Coke writes on the tran-
fcendency of this law and cuftom, and ohferve the profound refped and
reverence with which that learned man gffefs to treat them, and not con-
fefs, that the Chief Juftice was in a merry mood, and meant to convey
pretty nearly in the words of the author of the Anfwer to thg Queftion
Stated, ¢ It it the diftorted child of folly and indifcretion : it is a jumble

« of precedents for every thing, and any thing.” N
Not
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Not only ele€tions ought to be free; but the members ought to be well
affured, that they may debate without fear, and correfpond with their
conftituents in perfeét fecurity. Now a member may be expelled for
writing to his conftituents a fair, modeft, and honourable account of his
own condu@. For it muft be impoffible to vindicate his own condu&
without cenfuring that which he oppofed. In the warmth of a debate an
intemperate leader may take offence. The Houfe may be complaifant
enough to make the quarrel its own. The offender may, be brought to
the iar immediately and expelled. A free animadverfion on zbe worff /et~
ter that a Secretary of State could write may be taken up by the Houfe as
a ground fog cxpulfion. Any imprifonment for any offence, convittion for
a crime for which the pillory might bave been ordered, and, upon the fame
principle, for which fentence of imprifonment might bave paffed, all thefe
are now beld fit and juftifiable caufes of expulfion. - Ample provifion is
made for removing from the Houfc all troublefome Members, who are
offenfive to a great Leader, and difturb his reft. Incapacity for the reft of
the Parliament, perhaps in the prime of their lives, inthe moft important
part of that Parliament, is to follow as the neceffary confequence of the
expulfion. The feverity of this new law of Parliament will be felt equally
by the eledfors and cle@ed. Their country will want the fervice of the
expelled Members: in bad times every good man is of great value. While
on the othier hand, wicked and abandoned Minifters will have fecured
fuccefs to their defperate defigns, by removing their principal opponents
and intimidating the reft.

The judgment in queftion is confeffedly not a judgment upon the fa-
tute lew ; it is not upon the Jaw, nor by the cuffom, of Parhament : For
the precedents, and the general courfe of proceedings in the Houfe of
Commons, are againft it. It is not founded on the opinion of learned men,
thofe fages who Eave left us their coll¢@ions and obfervations on the laws
of this country ; nor on any zradstion delivered down from ancient times.
The circumftances of the cafe taéeﬁ’alfbgetber are new ; even Mr. Wal-
pole’s cafe differs effentially from it, and fiiggefts firong and convincing
arguments againt the power of the ‘Hoofe, #0 difable in confequence
of an expulfion, and flill fironger againft its power to admit the fecond on
tbe poll in confequence of fuch difability. -

It is a moft dangerous thing to allow to any Houfe of Commons, or to
any court, fuch latitude of conftruétion either of the common or ftatute
law, as may impair and diminith the rights of the ele@ors. In other’
cafes, - that conftruction which moff extends their right is mof favoured. 1
have feen it laid down in our law books, that all re@raints upon com-
mon right, whether by charter, bye-law, or ufage, are to be ftrictly
conftrued ; and with regard to the right of elecing to public trufts, no

chartes
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charter nor bye-law can in any refpe@ leffen, or confine it to a fmalle
number than thatin which the antient law has placed it.

The Richs  No authority lefs than the whole Legiflature can take away the right c

of Eleftars . .
amo be 3 fingle eleclor.  In a late inftance, a doudt whether certain cuftomar.

tucn ‘a4 frecholders had a right to vote in elections of Knights of thires, was no
aburda- left to be decided by a refolution of the Houfe. An aéf of Parliamen:
was thought neceffary to declare they had not; however fatisfacor,
might be the treatife wrote by Dr. Blackftone to prove, that the clain
they fet up was ‘ill founded. They were in pofleflion, at leaft in fome
places, and therefore confidered as not fit to be removed but by a& oi
 Parliament.
,’f,ZZ’,‘.:f In the prefent cafe, the ele€tors in general are in pofleflion of the righ:
ents 1o va- of  returning whom they pleafe, not being difqualified by the known laws
Rgiisof  Of the land. A new difqualification is fet up by a wore of one Hoxi/é of Par«
slPlen liament, not known before, attempted in’ the cafe of Mr. Walpole, sm-
jiperen- perfeétly executed then, and mever acknowledged. ‘This is now carried intc
gndthe cffet, and a member fits confefledly upon a minority of wotes.
nanonst  The precedent will hardly flop here; temptations will daily prefent
oo for themfelves. The influence of the Crown, within the Houfe and out of
it, grows immenfely. We do not difcover that fpirit of difintereftednefs
and independence, that firmnefs and virtue, fo neceffary to encounter this
influence, and prevent its fatal effe@ts. The time perhaps is not very dif-
tant, when we may fec the moft hideous monfter that was ever pro-
duced; a Houfe of Commons fervile and abjeét to the Court, licking the
duft from the feet of the Favourite, haughty, arbitrary, and tyrannical
to thofe who gave it being.

Then the rights of the eleGtors will be things to be laughed at. Upon
the principle, that the wore of the Houfe once given in a cafe competent
to its fupreme jurifdittion is the low of tbe land, which of thofe rights
will be any longer fecure ? The fame authority which, under prezence of
declaring the law, may fet up a difqualification not known to the law of
the land, nor te be found in the hiftory of Parliament, will play with its
judicature at pleafure, and transfer the rights of clection from one fet of
men to another as fhall belt anfwer its own f;lfpofcs.

It is but one little ftep further, and the Houfe may reduce the num-
ber of frecholders to the with of a minifter. Stealing above 12 4. is grand*
larceny by an aétof parliament, 3 E. 1. Criminal courts are-as liberal as
they can bein the exccution of that law. If no evidence of thevalue is
given by the profecutor; or if that value is not fixt accurately, the
Judges will often recommend it to the jury, or atleaft tell them that they:
are at liberty to find the value of the things ftolen under 12 4.; having

refpedd to the great alteration in the value of money fince the paﬁinghof
At n#

56



AN ENGLISH FREEHOLDER. 57

that a&. ‘This liberality, being in favour of life, and not carried fo far
as to di/penfé with the law by a pofitive direction, where the value of the
things ftolen is é[certaimd by evidence, is very commendable.

By ftatute 8 H. V1.c. 7. Forty fbillings a year in frecholdlands give the
freeholder a right tovote. Whatever reftraints have been fince impofed upon
him, they have been impofed, not by a refelution of the Houfe, but by o
of Parliament. 1f this latitude of confiruction is permitted in one Houfe
only, and the competency of the Houfk entitles its decifions upon the
rights of the electors to be confidered as the law of the land, have we
not reafon to fear that it maz become a queftion to be decided there, whe-
ther the forsy fbillings, which give the frecholder his qualification, fhall be
conftrued according to the value of money iz tbe time of H. V1. or according
to its prefent value? Dr. Blackftone has already made the computation.
He tells us, in hisCommentaries, that forty ybillings in the time of H. V1. are Vol o
equivalent to swenty pounds in our tome. And if a Houfe of Commons ™"
thould hereafter be inclined to put that conftruction upon the qualification
of a frecholder, and fix it at fwenty pounds a year, I have no doubt that there
might be found more than one court lawyer to argue, from the liberality
with which the courts of law carry into exeeution the a&t of E. I. in
cafes of grand larceny, from the competency of the Houfe to decide upon
the rights of ele@ion, and from its fupremacy, that it was a gaod judgment,
and well founded in common law,

I C O N
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CHAUP L

Very Man's Duty to watch over the Freedom of Elections.~—State of the
Conteft between the Houfe of Commons and tbe Freebolders of Middlefex.—
How wvaried by paffing Fudgment.—The Right of the People to enquire
defended, particularly upon the Principles of this Confiitution.~—T be Plan
of this Enquiry— Anfwer to the Objettion made on the Supremacy of the
Houfé, and its Power to declare the Law.— Neceffity of adbering to the

St Principles of the Conflitution. Page 1.
CHAUP IL

Rualifications of Candidates, and their Difabilities at Common and Statute-Law.
---The Nature and Principles of thefé at Common- Law.---_Aliens,—--Minors.
-=-1deots, and Men deaf and dumb.--- Perfons attainted of Treafon or Felony.
-=-Returning Officers.~--The Clergy.---The Twelve Fudges.---Cafe of the
Attorney-General not eligible by fpecial Order of the Haz{/‘e.---Dij{zbilitie: by
Statute-Law.---Inference from them againft the Power of the Houfe of Coma
mions to difable by its own Refolution.—~-The Power of the Houfe limited to a
Declaration of the Law.---How the Legality of the late Decifion ought to bave
been proved.~- Proper Mode of proceeding in new Cafes. Page 7.

CH A P III.

Expulfion does not imply an Incapacity g being re-eleied, in the common Senfe
and Meaning of the Words.—The Purpofes for which the Houfe exercifes
its Power of Expulfion—ifor Punifbment of an Offence—for the Unfit=
nefs of the Members.—The Charge againft Mr. Wilkes explained, as bring-
sng bis Cafe under the latter Head. Page 14.
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C H AP IV.

The Power of the Houfe to difable by exprefs Sentence, confidered.—~ Arthur
Hall’s Café and Dr. Parry's rejeéed as bad Precedents.—Thke reft of the
Precedents flated.— Whitlocke no Authority in this Cafe.—This Power not

founded either in Reafon or Precedent.—Particular Confiderations on it
when exercifed for Punifbment —Impoffibility of fupporting it for that Pur-
pofe by any Cuftom of Parliament. ' - Page 19.

CHAUP V.

No Power in the Houfe to difable for Unfitnefs only.—It can expel, but the
Elettors can re-elect.—The Confequences confidered, as well where the
Houfe abufes its Power in expelling a good Man, and refufes to recesve a
Member legally eleced, as where the EleGors perfevere in fending a bad
Man back to Parliament. Page 24.

CH AP VI

Difference between Expulfion and Difability marked in the Language of Pur-
liament .— Argument drawn from expelled Members not baving been re-
elected, anfwered.—Mr. Walpole's Cafe, 1711, confidered at large.—
Mr. Shoane’s Cafe at Thetford.—Mr. WoolajZon’: Cafe.—Cafes of Malden
and Bedford.—Myr. Wilkes's Cafe not one of thofe in which Convittion in
the King's Courts works an Incapacity of bolding Offices of Trufl. Page 28.

C H A P VIIL

Other Arguments for the Incapacity of Mr. Wilkes confidered—tbat be
might bave been fentenced to the Pitllory—that be was a Prifoner in
Execution—that the Fudgment of the Houfe is the Law of the Land.—
Obfervations on thofe Parts of the Serious Confiderations which derive
the Authority of Parliamentary Difabilities from the Refolutions of tbe
Houfe only—and on_ thofe Parts of the Anfwer to the Queftion Stated
which maintain a Power in the Houfe to declare the Law differently at
different Times. : Page 37.

C H A P VIII.
Oé/'waians on the Precedents in the Serious Confiderations-~-on tke Remarks

made in the Anfwer to the Quettion Stated oz the Cafe of Sir Chrifiopher
5 Pigott.--~-
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Pigott.ea=Confeffion in that Anfwer, that the Decifion on the Return deter-
mined the Merits of the Election before the Petitioners were beard.---The Ar-
gument there, that the Power of repeatedly expelling implies the Power of dif~
abling.---Cafe of Lyme Regis as firong on one Side as many of the Precedents:
are on the other.---State of tgv Difpute, . Page 45.

CHAP IX.

Danger from trm_z/‘grreﬁrg the Bounds ’rZ'cribed by Law---the Expediency of
4

Expulfions confidered.-~- Po/fibility of tbe Elected turning their Powers againft
their Conflituents.-~-The Checks provided by our Conflitution againfp Abufe of
Power---by the Crown---or by the Reprefentatives.---Neceffity of adbering to
the Law of the Land, proved from Mr. Pym's Speech, King Charles’s Decla-
ration, and Lord Chief Fuftice Folt's Argument.---The ill Confequences of
this Decifion, fo far as they may affect the Condult of Members of the Houfé
of Commons.---The Rights of Electors vannot be taken away but by Aft of
Parliament---bow this Precedent tends to varying the Rights of Elelion in
all Placzs, and particularly to extend the landed Qyalification of Electors for
Countses, - Page so0.

THE END.












