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Mr. Justice Lurton

R. JUSTICE LURTON, whose

presence now adds to the dignity

of the United States Supreme Court,

is the fourth Confederate soldier to

be raised to the bench of our highest

tribunal, the other three having been

Justices Howell E. Jackson, Edward

D. White, and L. Q. C. Lamar. It

would never be suspected from his

springy step and infectious laugh that

he is the oldest man who ever took a

seat there. While he has white hair

and moustache, he shows no other

signs of age. In purity of character,

in legal ability, in social charm, he has

qualifications for the office which could

not possibly be surpassed in a younger

man.

Objections have of course been made

to Mr. Justice Lurton’s age by those

who call attention to the fact that

Justice Story was made a Supreme

Court Justice at the age of thirty-two,

and the majority of those appointed

to the Court have been between forty

and fifty years old. But unlike some

former appointees, he is fitted to enter

at once upon his new duties. He is

also in possession of full vigor, and it

has been well observed that if he

lives to perform active duty for twenty

years more he will not be so old as

Chief Justice Taney was when he died.

Any departure from those traditions

which have made our highest tribunal

the more impressive because its wisdom

is suffused with the glow of life's sunset,

would be most regrettable. The follow

ing verses were not inaptly quoted by

the New Y0rk_‘C0mmercial:—

Cato learned Greek at eighty; Sophocles

Wrote his grand (Edipus; and Simom'des

Bore ofl the prize of verse from his oompeers

When each had numbered more than four

score years; . . .

Goethe at Weimar, toiling to the last,

Completed “Faust" when eighty years were

past. I

These are indeed exceptions; but they show

How far the gulf-stream of our youth may

flow

Into the Arctic regions of our lives

Where little else than life itself survives.

Judge Lurton possesses a quick per~

ceptive faculty and keen reasoning

powers, which render his opinions close,

broad, exact, and logical. His decisions

are marked by sagacity, diligent re

search and learning. President Taft’s

statement that he is entirely satisfied

of his impartiality in dealing with every

subject connected with capital, labor,

and the “trusts,” may be accepted as

conclusive.

Chief justice W. D. Beard of the

Supreme Court of Tennessee, at the

farewell banquet in Nashville, December

23, remarked that Judge Lurton’s “ap

pointment was a recognition of his

ability as a jurist. He will be the peer

of the most learned man, the most

profound jurist, upon the greatest tri

bunal in the world."



Reform of the Appeal System in Lower Courts

By HENRY T. LUMMUS

HERE the higher courts do not

sit continuously, the community

has always felt a need of magistrates

before whom persons charged with crime

may receive a preliminary examination,

and by whom bail may be fixed for the

appearance of defendants in some court

of competent jurisdiction. In most

states justices of the peace have long

been entrusted with these judicial or

quasi-judicial functions.

The next step was to give these jus

tices of the peace jurisdiction over the

smaller criminal and civil cases, in the

hope that such cases might be disposed

of without taking up the time of a real

court. In the rural districts, at least,

it was diflicult, if not impossible, to

find any suflicient number of persons

possessed of the necessary learning and

discretion, who would trouble themselves‘

with hearing small cases for the petty

fees allowed. The justices of the peace

in general were not fit for the exercise

of judicial functions, and therefore a

complete right of appeal was given

which wiped out the finding and the

sentence or judgment as well.

This plan worked satisfactorily in the

days of our grandfathers, before our

cities became filled up by an influx of

people from the four quarters of the

world. The number of criminal cases

arising in a homogeneous rural popula

tion is usually small, and the higher

courts in the early days had ample time

to attend to them all on appeal. In

civil cases the time of magistrates,

lawyers, parties, and witnesses was not

very valuable; and even if the trial

before the justice of the peace was

wasted, a trial before the court and jury

speedily settled the matter. At any

rate, a final trial before any judge with

out a jury in a common law action was

unknown, in Massachusetts at least, untli

1857, and the system of appeals from

justices of the peace was considered a

necessity.

Municipal or police courts have long

been established in practically all cities,

and in many suburban or rural dis

tricts. When they were first estab

lished in the place of justices of the

peace, the legislators were unprepared

to make any great step forward, and

therefore made the findings, sentences,

and judgments of these courts subject

to the same complete right of appeal.

As our cities became congested with

people of every race, speaking every

tongue, there came, as a natural result,

a great increase in every crime, from

violation of city ordinances to murder.

The municipal courts came to deal with

many thousands of cases every year.

So far as the question of sentence is

concerned (and that is the only question

in the great majority of the smaller

criminal cases) a competent local court,

with experience in the community, ought

to be and is a better judge than any

higher court can be. Yet a sentence is

obliterated by an appeal, even where

the defendant has entered a plea of

guilty. The decisions of a lower court

in favor of defendants in criminal cases

are final; its decisions against defend

ants are always subject to appeal. Unless

the lower court errs constantly and out

rageously in favor of criminals, a large

number of cases will go up on appeal,

I
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choking the higher court, and causing

the prosecuting attorneys to take almost

any measures to get rid of them. Many

of the cases are continued, or disposed

of by the entry of a nolle prosequi or the

imposition of the minimum penalty. The

success of one lot of appeals results in

still more appeals at the next term, and

causes an increasing congestion of the

higher court, until at last the prosecuting

attorneys do not pretend to deal seri

ously with appeal cases. The authority

of the lower courts becomes the subject

of scorn, and their influence for order in

the community is ruined. The spec

tacle of a solemn trial, ending in a con

viction and sentence, turned into a

mockery not because of any error in the

proceedings, but merely because a party

arbitrarily chooses not to abide by the

result, is what brings the lower courts

and their authority into contempt, and

breeds a contempt for law in general.

In civil cases the appeal system works

similar evil. Both parties may be, and

often are, as willing to submit their case

to the lower court as to any other

tribunal. If they were compelled to

elect beforehand between a trial before

the lower court and a trial before some

higher court, they would often select

the lower court. But the present law

in Massachusetts and in other states

permits the losing party, after judg

ment, to appeal the whole case, both

law and fact, wiping out the judgment

of the lower court. Naturally he avails

himself of this right, in all cases where

there is any real controversy, and in

many cases where there is not. The

higher court on the civil side is choked

with appeals, and the time spent by

every onein the lower court is wasted.

The burden of the appeal system is felt

especially by the poor, who need speedy

and inexpensive justice, but find that a

victory in the lower court means nothing

but additional and often prohibitive ‘ex

pense in trying the whole case again on

appeal.

The most obvious remedy for the de

fects in the appeal system would be to

provide for jury trials in the lower

courts, and to abolish appeals. But jury

trials are always slow trials, and the

result would probably be that the lower

courts would become congested, in civil

cases at least, as badly as the higher

courts. In criminal cases the prospect

of a speedy and conclusive trial by jury

in the lower court, without the possi

bility of appeal, might lead to pleas of

guilty in many cases that are now

dragged out on appeal. In large cities,

where many sessions of the lower court

are held at one time, a provision for

juries might hasten the disposition of

business; in smaller courts juries would

probably be impracticable. In any case,

juries in lower courts would involve a

great increase in expense, and, in Massa

chusetts at least, the time is not ripe

for them.

It seems clear, however, that relief in

civil cases could be had by abolishing

appeals and requiring a party not will

ing to abide by the result of a trial with

out jury in the lower court to remove

the case to a higher court before trial,

giving a bond for costs as a guaranty

of good faith. Plaintiffs, desiring speedy

and final trials, would welcome the

change. Some defendants, seeking de

lay at any price, might remove their

cases. A very few parties might think

a jury trial presented some advantages

worth the trouble of removal; though

in most cases brought in lower courts a

jury trial is of no great value to either

party. But the great majority of parties

if they had to act before trial in order

to get the case before 'a higher court,

would be satisfied to let the case remain

in the lower court for final disposition.
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A right to carry law questions to a

higher court could be preserved without

any great inconvenience; the existing

appeal system, which arbitrarily wipes

out the entire result below, is what

ought to be abolished.

In criminal cases two methods are

suggested. There are three stages at

which a case may conceivably be re

moved to a higher court having a jury,

in order to preserve the constitutional

right to a jury trial; (1) before trial,

(2) after finding of guilty, (3) after sen

tence. The existing appeal system per

mits the removal to be claimed at the

third stage. It would seem much better

to follow the analogy of the plan just

suggested for civil cases, and to require

the removal to be claimed at the first

stage, or else to require it at the second

stage. If a defendant does not remove

the case at the required time, the sen

tence of the lower court ought to be

final unless error of law is shown. It

seems clear, at least, that a defendant

who is satisfied with a finding of guilty

ought not to be allowed to wipe out the

sentence of the court having the best

knowledge of the needs of the commun—

ity, if he thinks he has a chance to get

a more favorable result, and to appeal,

merely on the question of sentence, to

the district attorney and to a court

having less knowledge of local condi

tions. In the great majority of appeal

cases there is no question as to the

guilt, and the defendant ought not to be

allowed to put ofi' the day of reckoning

while he appeals to several courts in

succession upon a question of discretion,

in the hope of finding some court or

prosecuting officer to his liking. The

mere fact that the higher court is pre

sumed to be superior in quality as well

as in position is no argument for taking

all finality out of the rulings of lower

courts; otherwise the business of no

court ought to find a resting place short

of the United States Supreme Court.

A sound public policy seems to re

quire that the action of lower courts

should be made efi'ective within their

jurisdiction, however narrow that juris

diction may be. The legislative ten

dency in recent years to extend their

nominal jurisdiction, preserving, how

ever, the power of parties arbitrarily to

annul all their judicial acts by appeal,

encourages disrespect for legal proceed

ings and for the law itself.1

The Bar and the Young Man

By SHEARON BONNER, MEMBER OF THE FACULTY OF THE DALLAS (TEXAS) LAW

SCHOOL, AND or THE TEXAS BAR

GREAT deal has been written for

the benefit of the young lawyer;

but very little, I think, for the benefit of

the young man who is aspiring to the bar.

Therefore, I shall devote the larger part

of this article to what the young man

who expects to apply for admission

to the bar ought to do towards pre

paring himself for that ordeal. The

second part I shall devote to the

attitude I think the bar ought to take

toward the young man who is seeking

entrance.

 

1The views of the writer are more full stated in

a pamphlet entitled, “The Failure of t e A :11

System," published by the Massachusetts nson

Association, Pemberton Square, Boston.
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I. THE YOUNG MAN AND THE BAR

In the first place, every young man

who can, should, before taking up the

study of law, have at least one year in

college. I do not believe that this is

essential to the making of a good law

yer; but, other things being equal, it will

assuredly enable the one who takes it

to pass in the race others who have not

had such an advantage. In the next

place, when he takes up the study of

law, he should do so in a law school, and

in a law school of reputable standing.

The law school comes ahead of all

methods I know of. But this article is

written as much for the young man who

cannot go to law school as for him who

can. So I say again that the law school

is not essential. It is in the college that

men give their entire time and study to

making lawyers of you, men who are

thoroughly trained and deeply interested

in their work. But you will find just

as good teachers in law offices as you

will find in law schools: the fact which

offsets this status is that it is very difii

cult to find a practising lawyer who will

give his time to you.

But if you cannot go to a law school,

take up your study in a lawyer's office,

if possible in the office of one who will

help you by explaining difiiculties that

you meet in your reading, and quizzing

you regularly on the matter you have

read. You should not make the mistake

of believing that you can learn more by

looking after small matters for the law

yer than by reading your text-books.

The former will prepare you for practice

in a certain line of work; but what you

want is to prepare for entrance to the

bar, and such preparation is very differ

ent from preparing for any one phase

of actual practice. Some of our most

successful practitioners would make a

failure of a trial at one of the bar exam

inations of their state. I remember

that when I took my examination there

was a man taking it with me who had

practised law in another state, so he

told me, for seventeen years. But that

man had to take three examinations

before he succeeded in passing one of

them. There seems to be a difference

between a successful practitioner and

a good lawyer. The consummation

devoutly to be wished is that you may

become both a good lawyer and a suc

cessful practitioner. It is very true

that “the best way to learn to practise

law is to practise law "; but if you know

enough law to pass the right kind of bar

examination, the practice will come

easily enough. Some matters of prac

tice you ought to know, of course, and

some day the bar is going to require

that you know them before it will allow

you the privilege of displaying to the

admiring public your framed license, or

an unframed one, for that matter. But

that must come in addition to the text

book reading, and not as a substitute

for it.

As a preliminary warning, let me ad

vise you not to put very much faith in

correspondence schools. I am inclined

to believe that these schools depend for

their success on a new crop of young

men each year, rather than on any repu

tation they have made for efficiency and

straightforwardness. I believe that the

law can be successfully taught by cor

respondence; but whether or not it is

now being done by any person or school

is a difierent question.

Taking it for granted that you have

found it impractical to attend a law

school, I assume you will be interested

in a few of the steps you should take in
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order to make your preparation effect

ive. I trust, however, that these sug

gestions will be helpful to those who

are in the law schools as well.

Before you do anything else, find out

what are the requirements of your state

for admission to the bar. In this state,

and I presume in all others, the Supreme

Court has prescribed a list of subjects

with which the applicant must make

himself more or less familiar. Or, this

matter may have been in your state con

trolled by the legislature. At any rate,

you should find out what these require

ments are, and then confine your prepar

ations to these matters. Importance is

usually laid on the subject rather than

on the text; so you should choose your

work in the light of that preference.

But some text-writers are, for your

purpose, better than others. Any prac

titioner of a few years will give you the

information you want on this point.

Then go to work on your text-books.

But at the outset, in order to avoid the

confusion very apt to descend on the

student, fix well in your mind the dif

ference between the common law and the

law in your own state, or in any other

state. The common law may be the

law in your state; it is so because it was

adopted by your legislature; but your

state has a great deal of law that is not

common law. As a matter of legal

history, I believe the common law has

been adopted now in every one of the

United States except Louisiana, which

state is governed largely by the civil

law, or an adaptation of the old Roman

law. Sometime ago in discussing a

matter of common law, one of my pupils

took issue with me; and, to the delecta

tion of all the class, he thought, he told

us of a case that arose in New Orleans

which was decided contrary to the rule of

common law which had just been stated.

I told him of course that the common

law was not in force in Louisiana; and

he did not afterwards make this mistake

again. But it is the common law that

most of the text-books treat of, and on

which you must lay your foundation

for the practice. You must supplement

your knowledge of the common law with

a study of the statute law of your state.

A great deal depends on how you read

your text-books; that is, on how you

study them. You cannot read a law

book once through and be prepared to

take an examination on it. Get a book

that you can mark freely, preferably

your own book. Read it through once;

then read it through again, and mark

the sentences and passages that state

definite rules of law. If, according to

the text, the authorities are agreed, or

if the weight of authorities is on a given

principle, mark it as an established

rule. If the authorities are not agreed,

do not confuse your mind with what

each court holds, but mark it merely

as a disputed matter. After you have

marked your book in that way, read it a

third time, this time reading only the

passages you have marked. And if you

want to be very well informed on the

subject, you can impress on your mind

the information thus acquiredvery efiect

ively if you will outline the subject,

just as though you were going to write

a book and wanted a skeleton for your

work. For instance, the subject of evi

dence may be divided as follows :

I. GENERAL PRINCIPLES.

1. Meaning of Evidence.

2. The Different Kinds of Evidence.

II. THE SOURCES OF EVIDENCE.

l. Witnesses.

a. By Oral Testimony.

b. By Depositions.

2. Written Instruments.

0. Public Documents.

b. Private Writings.

3. Real Evidence.
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III. RULES AS TO THE ADMISSIBILITY

OF EVIDENCE.

The Relevancy Rule.

The Best Evidence Rule.

The Hearsay Rule.

The Parol Evidence Rule.

Exclusions Based on Public Policy.

Admissions and Confessions.

weeps?

Each of these divisions must be

divided into its respective subdivisions,

and so on. This means hard work, but

it will pay you many fold before the end.

If you have the time for it, you should

spend a few days in the court rooms,

watching and listening to cases actually

II. THE BAR AND

Just a few words now about the atti

tude of the bar towards-the young man.

As a fundamental principle, I think the

bar ought to be extremely careful about

admitting new members. It is a per

fectly legitimate position for the prac

tising members of the bar to desire to

keep its ranks as limited in numbers as

possible, because every new recruit neces

sitates a new distribution of the business

and a consequent lessening of the share

of each member; that is, unless, as a

young lawyer once remarked to me:

"the more the lawyers the more the

litigation." But the lawyers do not

make the litigation; at least they do not

theoretically, and they should not, prac

tically. Lawyers should keep down liti

gation, just as physicians should not

cause sickness, but should prevent it.

But there is a more worthy and‘ liberal

reason why the bar should guard well its

portals. The public is necessarily bene

fited or injured by the quality of its

lawyers.

 

Look you at home, or turn your eyes afar,

A town is always what its lawyer; arev

lOriginal with the writer of this article.

being tried; you should familiarize your

self with the history of a lawsuit from

its beginning to its final decision by the

highest authority; and you should ac

quire a knowledge of the ethics of the

profession and of the system of charging

fees.

If you mean to become a good lawyer,

and not merely an attorney-at-law, and

will follow the methods suggested herein,

or some method of your own (provided

it is intelligently thought out), you will

find your period of preparation one of

the most pleasant and valuable periods

of your legal career.

THE YOUNG MAN

A high patriotism, therefore, should

move those who hold the responsibility

for the quality of the new members.

No young man should be allowed to take

the welfare of other men and women into

his hands until he shows himself actually

qualified, both mentally and morally, for

that high task.

But the bar should look well that the

requirements go directly to the issue,

and are not arbitrary obstacles thrown

in the way of the earnest young man,

while allowing the more fortunate of

circumstance (of parentage it may be)

to overcome them easily, regardless of

actual qualifications. To begin with, it

is my opinion that the age of the appli

cant is wholly immaterial. Some men

are wiser at twenty than others at forty.

Besides, time will cure this defect, while

a defect of mentality nearly always

remains uncured throughout life. If the

young man can stand the test, why have

any concern for his years? The fact

that he can stand it at an early age is

good evidence that he is of exceptional

ability and will make the bar a valuable

member.

In the second place, I think the num
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ber of years the applicant has attended

law school or the length of time he has

spent in preparation should be far from

the examiners’ thought. What time a

young man has spent in preparation

pales before the real question,‘ how well

prepared is be? If seventeen years of

actual practice did not qualify one man

for an examination that the youth fresh

from college is expected to pass credit

ably, then how much weight can we

place upon the number of years as a test

of ability? Some young men who are

in earnest can prepare themselves for

the bar in half the time it takes others

who are going “to become lawyers" just

because their fathers were lawyers, or

because the profession seems to offer

fine opportunities for displays before the

public. Patrick Henry, so history tells

us, studied law only six weeks before he

entered the profession. Why cannot

others, not quite so gifted as he, but of

unusual quickness of mind and single

ness of purpose, become qualified by

a very short period of specialized

study?

‘The question of real importance, it

seems to me, is, can the applicant stand

the test provided by those who have the

bar examinations in charge? And the

single test that can afford the bar the

protection it should have is a test that

only the fittest can survive. The young

man should not be allowed to salve his

fears with the comforting thought that

because he is fortunate enough to be

“sent" to a law school for three or four

years he will pass into the _legal field

with all the glory of a conqueror. In

broader justice to a greater number, he

should be allowed to feel that though

he is not able to attend law school or to

wait three or four years, he can, by hard

and systematic work, by real manhood

and earnestness of purpose, qualify him

self without the term in college, and it

may be, by an unusual efiort, do it in

two, or even in one year's time. Four

years of preparation, whether in or out

of college, cannot make a young man a

lawyer; ten, yea in some cases, twenty,

years has failed to do that. But the

one thing that, while it will not make a

lawyer out of the young man, will dis

cover whether he is a lawyer in time to

protect the profession, is the proper

kind of bar examination.

I have not the space at my disposal

to discuss at length the various tests I

think ought to be put to the applicants.

I can, in concluding, only enumerate

some of them. The saddest lack of most

beginners at the bar is their sublime

ignorance of how to commence and con

duct a law suit. They may know the

substantive law, they may be well in

formed in the law of evidence, and they

may know something about pleading;

but not very many of them can tell you

the first steps towards instituting a law

suit. This knowledge should be re

quired of them before they are allowed

to enter the profession. The applicant

should exhibit a degree of conversance

with legal ethics. He should know some

thing of the principles upon which to

base the charging of fees. He should be

able to answer “yes" or “no” to a legal

question, or to say whether or not the

question can be answered by yes or no.

He should be required to show that he

can, from a given statement of facts,

find cases to support, or defeat, or both

to support and to defeat it. For this

purpose an examination in a law library

is highly desirable. Too many'lawsuits

have been lost by lawyers who have

read case after case to the Court that

were about as applicable to the facts

involved as a rule of common law, which

has been substituted by a different con

stitutional provision, would be to a

matter of present day conduct.
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It is a thing not to be condemned that

the examiners very often have a kindly

feeling towards the young applicant,

and so give him the benefit of any doubt.

But the fate of more than one person is

involved in a case of that kind. The

examiner should consider also the pro

fession itself; and should not forget, as

well, that the.public has entrusted him

with a great trust, which he should per

form with an eye single to the greatest

good to the greatest number the greatest

part of the time.

Dallas, Tex.

The Dilemma

By DANIEL H. PRIOR, or ALBANY, N. Y.

YOUTH there was, both bold and

wise

Who would a lawyer be,

But could not differ a devise

From a contingent fee.

He chanced to meet a friend indeed,

A counsellor who said,

“I'll teach you all the law you'll need

If to me in hand paid, '

You promise me my goodly fee

When your first case you've won."

And when to this they did agree,

The teaching was begun.

The youth a barrister became,

But not a case he tried;

The counsellor, grown old and lame,

Thought of his fee and sighed.

At last he haled the youth before .

Twelve honest men and true;

But to decide the cause was more

Than these twelve men could do.

For when the young man rose to speak,

He said, “Now, gentlemen,

The justice which my friend doth seek

Is beyond human ken.

If you now say I must not pay,

'Twill cause me no chagrin;

But if you say I must, then pray

Will I my first case win?”
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The old man spoke, and argued thus,

“My dear good sirs,” quoth he,

“Declare for either one of us,

ITwill bring no grief to me.

“If you decide that I am right,

I shall obtain my fee;

But should he win this, his first fight,

He will my debtor be."

The parties both have long since died.

And all the jurors too;

This issue they could not decide,

Pray, reader dear, can you?

What Legislation by Congress is Desirable to Give Effect

to State Liquor Legislation?

By FREDERICK H. Cooxa, or THE NEW YORK BAR

T is well established that the re

served powers of a state in

clude the power to prohibit the sale,

manufacture and transportation of in

toxicating liquors. That is, within the

limits of the state.1 Yet in Bowman v.

Chicago, &c. Ry. Ca,’ and Leisy v. Har

din“, the result was reached that such

power does not extend to prohibiting

the transportation of such liquors into

the state at any rate, in the absence of

enabling legislation by Congress. It is

my present purpose to consider what

legislation by Congress is most likely to

give effect to legislation by a state, by

way of prohibition of such transporta

tion into its territory.

But, before discussing the particular

case of transportation of intoxicating

liquors, I propose to show that there

are decisions of the Supreme Court,

 

‘ Mugler v. Kan-m8. 123 U. S. 623 (1887).

a 125 U. S. 465 (1888;.

3135 U. S. 100 (1890

later than these two, that seem to go

far toward sustaining the general propo

sition that the power of a state to pro

hibit the sale, manufacture and trans

portation of an article includes, as an

incident, the power to prohibit the

transportation thereof into the state.

Thus a state has power to prevent

the sale and transportation of diseased

cattle, and such power includes the

power to‘ prohibit the transportation

thereof into the state.‘ So as to quar

antine regulations preventing the trans

portation of persons.‘ So the state has

power to prevent fraud or deception in

sales, and such power includes the

power to prohibit, or at any rate, to

impose restrictions upon transportation

into the state” So the state has powe

 

‘ See Asbell v. Kansas, 209 U. S. 251 (1908).

‘ See Com agm'e Francaise d0 Navigation, &c. v.

Board of Health, 18 U. S. 380,Louisiana talc

387 (1902 .

°See lumley v. blarsachuxetts, 155 U. S. 461

(1894).
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to prohibit the sale and transportation

of game, a subject of common owner

ship, and such power includes the power

to prohibit the transportation thereof

into the state.’

Now, if we had merely these decisions

to take into consideration, I find it diffi

cult to avoid the conclusion that we

should be justified in stating, as a gen

eral proposition, that the power of a

state to prohibit the sale, manufacture

and transportation of a given article in

cludes the power to prohibit the trans

portation thereof into the state. But

we know that in Bowman v. Chicago, &c.

Ry. Co., and Leisy v. Hardin it was very

distinctly held that such power was not

included.

I do not propose to argue, as I think

it plausibly might be, that Bowman

v. Chicago &c. Ry. Co. and Leisy v. Har

din have been overruled by these later

decisions. Nor do I propose to deny

that language was employed in the

opinions in those two cases that is not

to be harmonized with the proposition

just formulated. What I do propose

to show is that, on the facts, those

decisions are not out of harmony with

such proposition, so that, speaking

generally, it is as applicable to intoxi

cating liquors as to other articles.

That is to say, in view of the particu

lar situation presented in those cases,

it failed to apply to intoxicating liquors,

because Congress had so legislated as

to intoxicating liquors as to make them

a subject of interstate commerce, thus

putting it beyond the power of the states

to exclude them from interstate com

merce. So far as I can see, Congress

might with like efiect, make any other

article, say of food or clothing, a “sub

ject of interstate commerce."

Thus in Leisy v. Hardin,B it was

 

said: “Whatever our individual views

may be as to the deleterious or danger

ous qualities of particular articles we

cannot hold that any articles which

Congress recognizes as subjects of inter

state commerce are not such, or that

whatever are thus recognized can be

controlled by state laws amounting to

regulations, while they retain that charac

ter.” In Schollenberger v. Pennsyl

vania,’ a like result was reached as

to oleomargarine, which Congress had

recognized “as a proper subject of tax

ation and as one which was the subject

of traffic and of exportation to foreign

countries and of importation'from such

countries." The above language in

Leisy v. Hardin was repeated, it being

also said: "We think that what Con

gress thus taxes and recognizes as a

proper subject of commerce cannot be

totally excluded from any particular

state.” Not without significance seems

the following language in Austin v.

Tennessee.“ “Whatever product has

from time immemorial been recognized

by custom or law as a fit subject for

barter or sale, particularly if its manu

facture has been made the subject of

federal regulation and taxation, must,

we think, be recognized as a legitimate

article of commerce."

In this view, it seems obvious what

legislation by Congress is most likely

to give scope to the power of a state

to prohibit the transportation of in

toxicating liquors into its territory,

Congress might repeal all legislation,

having the effect to recognize intoxi

cating liquors as subjects of interstate

commerce. But if this be regarded as

impracticable, it seems to me that

the same result might well be attained

by an explicit declaration by Congress

 

' 171 U. s. 1, 9. 1a, 19 (1898).

7 See Silz v. Hesterberg, 211 U. S. 31 (1908).

' P. 125.

1'' 179 U. S. 343,345 (1900). Here, however,

as to cigarettes, the prohibitory power of the state

was sustained.
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that, for the purpose of giving efiect

to state prohibitory legislation, in

toxicating liquors are not to be regarded

as “subjects of interstate commerce.”

Such legislation would seem free

from the constitutional objection that

has been urged against the proposition

to extend the scope of the Wilson act,

namely, that it is an invalid delegation

of the powers of Congress to the states.

The act, as interpreted, does not become

eflective until arrival of the liquors

at their destination within the state,

coupled with delivery to the consigneeu

though, as .proposed to be ex

tended, it would be thus efiective

upon such arrival at the boundary

of the state.

 

'1 See Heyman v. Southern Ry. Co., 203 U. S.

270 (1906).

The Law and the Lady

By FREDERICK G. FLEETWOOD, or THE VERMONT BAR

[At the recent meeting of the Vermont Bar Association, Mr. Fleetwood

responded felicitously to the toast, “The Law and the Lady," in words

that created some merriment.

MR. President and Brothers in Law:

The Law and the Lady. The one

always troublesome to a lawyer, the

other equally vexatious to a bachelor.

Both are uncertain, variable, varying,

requiring constant interpretation. The

one harks back to precedent, the other

is a creature of the compelling present.

The authority of the one rests on the

written opinion, the authority of the

other fastens itself to the spoken word.

The centuries bound the age of the one,

the other never crosses the great divide

of forty years. Reason fortifies the

one, emotion controls the other. The

great commandment of the one is,

“Thou shalt not”; the credal state

ment of the other is, “I will.” Both

delight in declarations and pleas. Re

joinders are rare in the one but per

sistently present in the other. Repli

cations appear in the one, supplica

tions are the life of the other. Mergers

are common to the one while the other

is never merged or submerged but is

ever paramount. Estoppels often bar

His remarks are here printed.—Ed.]

the application of the one but never

control the conduct of the other. Both

frequently use the aid of twelve good

men and true.

The relations of the Law and the

Lady have been three-phased. First

came the period of infraction, then the

age of subjection and finally the era of

enfranchisement. The first lady of the

land did what we commensals are doing,

she ate what she ought not. Disaster

followed her, dyspepsia us. As a pen

alty for her transgression she was cast

out of the garden of Eden along with

her husband with no reduction of sen

tence through good behavior. She

should have been placed upon probation,

which would not have harmed her and

might have purged her. As it is we are

tainted, tinctured and tarnished with

this first great fault of our forbears.

In revenge for this disregard of its

precepts the law at once overwhelmed

the lady with punishments. Moses had

no faith in her vow but allowed her hus

band or brother to disallow it. She
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could not inherit, when men were born

to the household. She could not ob

tain a divorce, for that right was re

served exclusively to the husband.

Buddha classed her as a mere chattel

without freedom, liberty or rights. The

Roman law, at least to the time of the

luxurious Augustus, gave her no pn'vi

leges. She could neither be tutor,

curator, witness or surety. She could

make no will, could not contract, was

unable to adopt or be adopted. She was

ever under the complete control of hus

band or kinsman. The common law

continued her disabilities. Her property

became her husband’s, she could not sue

or be sued singly and was otherwise

laden with heavy burdens. If a woman

committed the crime of simple larceny,

sentence of death could be passed upon

her, while a man for the commission of

the same offence was only punished by

being burned in the hand or given a few

months’ imprisonment. If a baron killed

his femme it was the same as if he had

killed a stranger. If a femme killed her

baron she was punished as in case of

treason, and it was the same as if she

had killed her king.

The modern law looks with disfavor

The Meaning of a

HE old case of Shelton v. Skelton, de

cided by Lord Nottingham in 1677 and

reported in 2 Swanston's Reports, 170, opens

with this statement: "The bill was ex

hibited against a jointress to stay maresme

in felling timber." The sentence would seem

to indicate that the Reporter used the word

maresme as meaning waste, by the destruc

tion of wood, and explained the peculiar kind

of destruction charged against the jointress

by saying that her maresme was the felling

of timber.

upon the early subjugation of the lady

and has freed her from nearly all re

straints. Like Minerva, who sprang

full-armed from the brain of Jove, she is

now strongly fortified by the law and

can enter upon the contest of life on an

equality with man. In Vermont few

rights and privileges are now denied her.

The suffrage has not been conferred

upon her, but ere long we men may be

desirous of granting her that right in

order to purify conditions of our own

creating.

The hour demands that I should now

leave the subject and the presence of

the lady. The rules of court can be

compressed into small compass, but the

rules of courting can not be indexed,

codified or revised, they spring from

the heart and make captive the head.

The truth of the matter is, the lady

is above the law. To apply to her the

fine phrase of Virgil, "By her mien she

reveals herself a goddess," the goddess

of our hearts and homes. Statutes can

not define her affections, constitutions

cannot limit her sympathy, the opinion

of the court cannot abridge her sacri

fice. Her law is life and the soul of her

life is love.

Rare Legal Form

The word is comparatively rare in the law

and has had a curious history, as is indicated

by the following memorandum which I have

received from my friend Mr. George F. Deiser,

an authority in such matters. Mr. Deiser

says 2-

The word “maresme" or “marisme" has had a

checkered career. It appears in Modern French

as "merrain" and is defined as "wood cut into

planks and prepared for use" (for any purpose, fire.

timber and the like). Coke says (Institutes) that

"maremium, the Latin term, comes from Old Nor

man 'marisme.‘ " This was spelled variously
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merrain, mairen, merrien, martin, and marisme or

maresme. Thus disguised one can scarcely realize

that it is simply Latin “materiabois," “wood" or

“timber." The transitions are, then:

Latin-materia.

Low Latin-materiamen (becomes by action

of the yod)

Provencal——rnairam (Brachet and Toynbel

par. 10 and 51)

Wallon—-rnairan.

Old French—marisme, marrain, maresme,

marrin, mairen. merrein. which was re-Latinized

into Law Latin, maeremmium. sometimes maher

emium.

Modern French-mairain or merrain.

Hence Modern French has two words identical in

derivation from Latin materia. One is "matiere"

and the other "merrain" above described. See

E. Littré, Dictionnaire de la Langue Franyaise,

Tome III, p. 526, also Coke's Institutes, Edition

of 1738, folio 53, and Darmesteter, Dictionnaire

Gen., etc.

Mairan has a special meaning, also, viz.: Oak

planks used for barrel staves.

In the 24th of Charles 1, 1649 (Styles'

Reports p. 155) one Philips moved the Court

to quash an indictment for pulling down the

house of a baron, because the indictment

used the word " lignum " for the timber

of the house, whereas it should have been

" maremium." Whether the court decided

the point raised by the defendant is not cer

tain from the Report, but it would seem from

the above that the objection was well taken

and that “ maremium " was the proper word

to use where the defendant was charged

with destroying the wooden materials of the

house, rather than the general term “lig

nurn." While on the other hand to say what

the equity-pleader apparently did in the

case of Skelton v. Skelton, that the defendant

committed “ maresme " in felling timber,

was an improper use of the word, as the

timber destroyed was not “ material made of

Wood."

WILLIAM DRAPER LEWIS.

 

The Constitutional Crisis in England

THE budget bill which the House of

Commons passed and the House of

Lords declined to approve without a clearly

expressed popular demand, carried with it

taxation measures of constitutional impor

tance. The term “constitutional," however,

has a very different meaning in England from

what it has in the United States. As Pro

fessor Dicey, one of the foremost living

authorities on the British ConstitutionI has

remarked, there is in England no clear dis

tinction between laws that are constitutional

and those which are not of the nature of

fundamental laws. Obviously, with Parlia

ment supreme and clothed with the full

powers of a constitutional convention as well

as of an Omnipotent legislature, the only way

that laws could be classed as constitutional

or purely secondary would be with reference

to their subject-matter. The constitutional

character of any new scheme of taxation in

volving considerable re-adjustments of the

rights of private property to a new concep

tion of the powers of government is so evi

dent that it is unnecessary to cite any au

thority in support of it. Whatever view

be taken of- the taxation features of the

budget, whether they be deemed socialistic or

not, they truly partake of a constitutional

character. Mr. Asquith did not correctly

state the position of the upper house when

he declared: "The Lords say, ‘Tax any

property but land, any one but us.’ " The

Lords’ real opposition was not to higher

duties, imposed under established principles

of the Constitution, but to particular methods

of taxation involving the application of en

tirely new principles. That new constitu

tional questions were involved, in the real

sense of the word, is alone sufliciently proved

by the acrimonious controversy which has

divided the whole nation. The result is,

therefore, that the House of Commons as

serts that under its exclusive power to deal

with all money bills, it can adopt constitu

tional measures which the House of Lords

has no right to reject, while the House of

Lords, in forcing an appeal to the country

before it gives its assent, is practically de

claring its right to be consulted regarding

amendments to the British Constitution.

So vague, in England, is the distinction
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between constitutional and other laws that

scarcely any one seems to have raised the

question whether the prerogative of the

popular branch with reference to money bills

carries with it, by implication, the right to ex

clufi've jurisdiction over constitutional meas

ures dealing with fiscal matters. Those who

have defended the right of the Lords to inter

vene in the present case have never, to our

knowledge, argued from precedent that the

Lords might have something to say about

money bills when important constitutional

matters are involved. Some approach was

made to this principle in the arguments of

Unionist peers. And many have aflirmed

the familiar principle, long established by a

standing order of the House of Lords, that

no measure of general legislation shall be

tacked to a money bill. But none seems either

to have aflirmed or denied the principle that

a money bill itself, without “riders," canbe

rejected if it involves a constitutional ques

tion. Thus Lord Avebury (Sir John Lub

bock) in the Nineteenth Century declares:—

Parts of the ‘present budget-the land clauses,

for instance, which are no fewer than twenty-e1 ht

in number—are really a bill in themselves tac

on to the budget hi I. If the contention of the

government were correct, any measure could be

passed over the head of the House of Lords by

sim ly tackin it on to a money bill. . . . It is no

dou t unusua for the House of Lords to amend

a money bill. but it is unconstitutional to insert

legislative proposals in a measure which ought to be

confined to finance.

Another writer observes (W. G. Howard

Gritten in the Fortnightly Review, v. 86, p.

815, Nov. 1909) :—

The House of Lords would be totally within

their rights in rejecting the bill, if for no other reason

than that they are the guardians of that constitu

tional usage which it contravenes by tacking and

introducing under cover non-financial measures.
In the words of Mr. Gladstone: l‘The illegitimate

incorporation of elements not financial into a finan

cial measure accurately describes the position

today."

Such observations, it will be noticed, leave

unsettled the question of the power to reject

money bills as unconstitutional, when noth

ing non-financial is tacked to them. Such

a question is important because there is

room for a reasonable doubt as to whether

the bill did in fact offer an example of “tack

ing." To quote awriter in the Contemporary

Review (Mr. Alexander Grant, K. C., in Con

temp. Rev. v. 96, p. 540, Nov. 1909) :—

No doubt the bill contains novel principles of

taxation. and seeks for new methods of raising

money for the needs of the state, but there is

nothing in it which is not directly and immediately

concerned with the provision of the necessary

funds to meet supply. A case of tacking could only

arise when a measure having no connection what

ever with finance was foisted upon a finance bill.

in order that the latter might carry through the

Lords an alien and separate proposal. It does

not support a suggestion of tacking to point out

that the principles of the new taxes are strange

and unprecedented. or that the methods of raising

them have never before been employed.

Obviously if the bill was not an instance of

tacking, the reason for the intervention of the

Lords was by no means removed; the

“strange and unprecedented" principles of

the new taxes, far more than the tacking,

would furnish the real justification for the

Lords acting as they did.

Generally speaking, the Lords have not

the legal right to meddle with money bills.

The barrister just quoted is doubtless right

when he says (ibid, p. 539) :—

No one now disputes. nor has for generations

disputed, the rule that the Lords cannot amend

a money bill. Thus law is ousted by convention,

and the rivileges of the Lords are narrowed by

their habitual acceptance of a limitation of their

rights enforced upon them by the claim of the

Commons to a superior and overriding right.

Further, as to the rejection of a money bill,—

It is now too late in the day to attempt to inter

fere with the established usage of the Constitution,

and to revive the obsolete and abandoned privilege

of the Lords.

On the other hand, the privilege of the

House of Commons is restricted to money

bills, and a typical money bill is an admin

istrative measure rather than a modification

of the fundamental law. Shall the broader

or the narrower interpretation of the privi

lege of the Commons prevail? In England

the constitutional law of legislative power

and privilege, it is to be remembered, is con

strued not by the courts but by Parliament

itself, not by adjudication but by action.

The rule of the privilege of the Commons

is after all only a convention between the two

houses. _One has as much right to dissolve

it as the other has to say that it shall not be

dissolved. In the long run, the only test

of the constitutionality of a legislative act

in England is the test of public opinion. De—

parture from precedent may be validated

and the new precedent thus created cited

with approval, if it is subsequently found to

have been based upon wise statesmanship and

social justice. The Lords therefore have

been justified in seeking to limit the preroga

tive of the Commons so as to protect their own

jurisdiction over all constitutional questions.

Parliamentary sovereignty does not imply
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that the House of Commons should rule the

kingdom. In a country where the Constitution

is subject to Parliament, rather than Parlia

ment to the Constitution, and where there is

no tribunal having power to declare a law

unconstitutional, the removal of every possible

limitation on the power of the House of Com

mons would be in the highest degree hazardous

and harmful. Lord Morley has quoted

Burke to the efiect that the House of Lords

has no right in any sense to the disposition of

the public purse. But it is problematical

whether Burke, if he were living today, would

assert that the disposition of the publicfpurse

included the right to alter the Constitution.

The reason why the Lords have not ex

pressly asserted the right to pass on all con

stitutional measures is probably because

they have not dared to take any step which

might be misconstrued. From the standpoint

of the House of Commons, such a rule might

be made the pretext for interference with

almost all money bills. For the distinction

between constitutional and other measures

is obscure, and the Lords are to be judges in

their own case; and even were there any

possible way of submitting the question to

the arbitrament of the highest court, the

House of Lords would then nevertheless be

the judge in its own case. Such fears would

not be wholly unfounded. Thus is disclosed

a serious defect of the government of Great

Britain, the absence of a disinterested supreme

tribunal possessed, like the Supreme Court

of the United States, of the right to subject

the legislative power to constitutional re

straints. Far better were it, however, that the

House of Lords should be the judge in its own

case, exercising its own discretion in determin

ing what measures are and what are not un

constitutional, than that the House-of Com

mons should be liberated from every restraint,

and should, when money bills are before it,

arrogate to itself exclusive power to alter the

Constitution at will.

The policy which has been pursued by

the House of Commons is open to serious

objections. A financial emergency renders

the immediate raising of a vast revenue

imperative. Under the guise of a money

bill, the House takes advantage of this emer

gency to attempt to force the passage of

measures of far-reaching constitutional sig

nificance, measures also partaking of a

strongly partisan character. Such a course

is in many respects inconsistent with

sound public policy. The House of Commons

has virtually exceeded its prerogative in the

matter of money bills. England is still a

free trade country, but if a less radical money

bill could not have been drawn to meet the

emergency, the constitutional issues should

have been separated from the budget and

framed up in a separate bill for submission

to the House of Lords, to open an unob

structed path for the budget itself.

The final outcome of the present crisis

probably cannot be as grave as some have

feared. It does not seem as if the British

Constitution had been "cast into the melting

pot," or as if it were likely to be. A Unionist

writer (Mr. J. Ellis Barker in the Fortnightly

Review, v. 86, p. 799, Nov. 1909) is not

in his partisan zeal wholly blinded to facts,

when he says:—

The British nation is not a Liberal-Radical

Socialist but a Conservative nation. The present

House of Commons, with its flabby, cosmopolitan,

and urn-national sentimentalism, and its predilec

tions for socialism and bureaucratic absolutisrn,

misrelpresents a male, individualistic. patriotic

and mperral race.

If the Liberals triumph at the coming

election the country will certainly survive

a forced system of taxation without repre

sentation. If the House of Lords is reformed,

that is a reform which prudent, conservative

counselors like Lord Rosebery have for some

time advocated, and the reform, when we

consider the respect of Englishmen for tradi

tion, is not likely to be carried out in a

destructive or revolutionary spirit. If the

election by popular vote of a Liberal upper

house ever becomes possible, any possible

danger may perhaps be offset by the un

diminished fiuence and power of the upper

chamber. The fears of Lord Rosebery and

the Archbishop of York, of the abolition of

the upper chamber, or other men's fears of a

socialistic upper chamber. are as ill-founded

as Mr. Frederic Harrison's fears for the safety

of the monarchical form of government.

The worst that can happen is a dangerous

curtailment of the powers of the House of

Lords. Such a misfortune, however, would

have been invited rather than repulsed had

the Lords mildly surrendered to the Commons

instead of pursuing a sound and reasonable

course.



To Samuel Johnson

BY HARRY R. BLYTHE

[Samuel Johnson once remarked that if he had more money he would have been a lawyer.]

AD fortune smiled you say you would have been

Not author, but a frequenter of courts,

Pressing your petty case of crimes or torts,

Or laying down shrewd argument for men -

Who paid you fees to drag them from the fen

Of legal woe—that swamp of sad resorts.

As though, dear Sam, your name in the Reports

Could ever wield more magic than your pen!

Oh! well for us you never had your way,

Dining with silver spoon and golden plate,

Else we had never known you, Sam, today,

And loved you for your every human trait.

The gods know best. 'T is useless to inveigh

Against their wishes-no man fashions fate.

The Standard Oil Decision and the Sherman Act

HE attitude of the press toward the

Standard Oil decision may be taken

as tolerably expressive of the state of en

lightened public opinion with reference to

the Sherman act. There has been more un

favorable than favorable comment in in

fluential quarters. There are, to be sure, some

conservative newspapers which approve of

the decision. Thus the Boston Advertiser,

whose editorials on legal subjects sometimes

have weight, says:——

"The decision in the St. Paul case is wholly

satisfactory and is in the interests of the pub

lic welfare. It should serve as a warning to

the other great trusts, organized in restraint

of trade between the states. Their turn,

too, must come. sooner or later, unless they

are ready to submit to such government

supervision as will regulate them, for the

public's welfare and safety."

Likewise, the Providence journal considers

the ruling "in accord with a widespread pub

lic conviction." A more typical attitude,

however, is expressed by the New York

Times, which observes :

"That the law should be permitted to re

main what it is would be shocking to the

moral and business sense of the country. The

Standard Oil Company has been a great sin

ner, but that furnishes no reason why inno

cent business methods should be punished,

or why Justice should have her scales strapped

over her already bandaged eyes. We feel

sure that if the Senators and Representatives

will read with an open mind the opinion in

the Standard Oil case and will candidly

weigh the objections to the law, they will

enact such changes as will convert it into a

reasonable and workable statute, which it is

not now."

It is probable that many members of Con

gress are of one mind with the New York

Times. Congressman Charles G. Washburn

of Massachusetts has declared:

“The crux of the situation is that business

combinations affecting interstate business
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cannot now be made without violating the

Sherman act, and it is, of course, incumbent

upon the Executive to enforce the laws as

they stand, good or bad. How can the Sher

man law be so amended as to permit reason

able combinations and at the same time ade

quately protect the people from the evils of

monopoly? This is the problem with which

Congress is confronted."

The New York Commercial thinks that

if the decision is ultimately sustained com

mercial chaos will ensue:—

"Under sharp or fierce competition among

seventy-odd oil companies and oil-carriers

many of them would have to be operated at a

loss or else go out of business; for under the

law as interpreted they could not sell out to

the Standard or to each other and could not

combine with each other in order to effect

economies and to reduceIor to meet the com

Review of

flrlicles on Topics of Legal Science

and Relaled Subjects

Bank Guaranty Laws. “The Insurance

of Bank Deposits in the West." By Thorn

ton Cooke. Quarterly journal of Economics,

v. 24, p. 85 (Nov.).

The author reserves his conclusion for a

future article, merely describing the conditions

attending the Oklahoma experiment, which

was tried with faithful p se to make it

succeed, and to do away with the paralysis

of trade and the human misery that have

followed bank failures.

Bankruptcy. " Concealment of Assets in

Bankruptcy Cases." By Lee M. Friedman.

23 Harvard Law Review 30 (Nov.).

“ Even though imprisonment for contempt

may be the ultimate outcome of a petition to

require the return of secreted assets by a

bankrupt, still the correct rule of law is that

applied in ordinary chancery suits. A pro

ceeding to procure the return of concealed

assets is neither criminal nor quasi-criminal

in its nature. Such proceedings retain their

character as civil throughout. . . .The

‘Periodicals issued later than the first day of

the month in which this l5.sue of the Gran Bag

went to press are not ordinarily covered in this

department.

 

petition—--for that would be ‘in restraint of

trade'--and eventually there would be chaos

in the oil business here in the United States.

We don't believe the American people, as a

whole, want to see that sort of competition."

John W. Griggs of New York, who was

Attorney-General under McKinley, expresses

somewhat similar views :

“I regard the decision as only another illus

tration of the inherent deficiencies of the

Sherman act, in regulation of business. I

think that the business men of the United

States are entitled to a more clear and ex

plicit statement of the rule of conduct which

Congress means them to conform to than that

which is expressed in the present law. I

hope that the efforts of the President and of

his Attorney-General to evolve a better bill

will be sustained by public sentiment and

approved by Congress."

Periodicals"k

bankrupt who has a statutory duty to make

true and full disclosure of hlS property and

his dealings does not stand protected by any

presumption of innocence nor is he entitled

to any special protection from the court."

“ Right of Fraudulent Vendee to Share

with Attacking Creditors in Proceeds or

Property as to Debt Unconnected with Fraud."

By James F. Minor. 15 Virginia Law Regis

ter 497 (Nov.).

“ Where creditors successfully attack, as

fraudulent in fact, a conveyance of roperty

by their debtor to one who also hol s a pre

existing valid debt against the debtor, an

interesting question anses as to whether such

fraudulent grantee, who is thus also a creditor,

is entitled to a pro rata share with the attack

ing creditors in the proceeds of the sale of

the property thus fraudulently conveyed."

Basis of Law. " Le Droit Commun Inter

national comme Source du Droit Inter national

Privé." journal do Droit International

Pri'ué, 5th year, nos. 3-4, 497 (May-Aug).

“ To me, private international law is not

merely the science of the conflict of laws,

it is private law (droit) considered from the

point of view of the juridical needs of a com

munity lar er than a state. I have been

able to con my thesis that the settlement

of conflicts is a means and not an end, and
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that international custom, the important

source of positive private international law,

may rest as securely on the foundation of

right as on the authority of law. This is true

in an even greater degree of codified inter

national law. In all cases, whether custom

ary or codified, private international law is

a phase of private law: it is able to decline

po 'tely but firmly the support of the law

of nations."

Bill of Rights. "Prosperity with Justice."

By Peter S. Grosscup, Judge of the United

States. Circuit Court of Appeals. North

American Review, v. 190, p. 721 (Dec.).

“ The uestion now, as in 1854 (when the

Missouri ompromise was repealed): and the

years immediately following, is one of human

right. It was the institution of human slavery

on American soil that at that time was the

wrong that had become intolerable; and the

right of every man, white or black, to eat the

bread earned in the sweat of his face, the hu

man right that would no longer keep

down. . . .

“Our present tariff policy, and our

present corporation policy, twin wrongs feed

ing upon twin human rights, are fast becoming

institutions, and as such are fast becomin

intolerable. What political organization wi

take u the cause of this new attack on human

rights

“ The relation of the individual to pros

perity in the mass cannot, I re t, remain

what it is today. Either individualism will

broaden until, including every class, it comes

in touch again with every interest-property

interests as well as political and moral inter

ests—or it will disappear, reappearing ulti

mately in a form of civilization of WhlCh we

have nothing except man's dreams."

See Property and Contract.

British Constitution. “ An Inaugural

Lecture." By J. H. Millar, Professor of

Constitutional Law and Constitutional His

tory, University of Edinburgh. 21 jurid

ical Review 219 (Oct.).

“ I do not gest that it is possible to

treat of constitutional law and yet ignore the

customs and conventions of the Constitution,

but I think it is plain that the uestion whether

the Lords are constitutio y justified in

their action, whatever it may be, is one which

falls to be decided, not by judicial authority,

but by the electorate, a considerable propor

tion of whom are evidentl assumed (to

judge from the a ents ad ssed to them)

to be as little like y to pa heed to the claims

of precedent as to the rig ts of property."

“ When the Door Opened: My First Report

on the Exploration of the Other World."

By W. T. Stead. Fortnightly Review, v. 86,

p. 853 (Nov.).

" All the at statesmen of the past who

came throng our Open Door expressed the

liveliest concern at the prospect of a conflict

with the Lords over the Budget. There were

two exceptions- Lord Palmerston and the

Duke of Wellington. I reminded Lord

Palmerston that when he was Prime Minister

Mr. Gladstone forced the Lords to accept the

Paper Duty. His reply was concise: That

was paper, now it is land.’ "

Conflict 0f Ll'l. " Conflict of Laws and

the Enforcement of the Statutory Liability

of Stockholders in a Foreign Corporation."

By Edwin H. Abbot, Jr. 23 Harvard Law

Review 37 (Nov.).

“ The writer has discovered no American

case which directly passes on this question

of assent to jurisdiction by a stockholder. It

seems to be assumed as a matter of course that

a mere rovision for service upon non-resident

stockho ders by publication, without more,

will not draw after it an assent that such ser

vice shall be sufiicient. . . .

“ It may be, indeed, that to require non

residents as distinguished from residents to

assent to such service would be unconstitu

tional. This analysis would depend on

the question, whether the right to hold

stock in a domestic corporation upon the

same terms as domestic stockholders is a

privilege or immunity of citizens of the several

states. The question is remote at present

and has no place in this article. But it may

become serious in the future."

See Contract.

Conflict of Laws. “What Law Governs the

Validity of a Contract; I, The Origin and

History of the Doctrine." By Prof. Joseph

H. Beale. 23 Harvard Law Review 1 (Nov.).

Professor Beale considers the origin and

history of the doctrine that the validity of a

contract is governed b the lex loci conlractus.

He proposes to consi er in a subsequent ar

ticle the condition of the authorities in Eng

land and in the various jurisdictions of the

United States,

"The influence of Judge Shaw and the

power of his reasonin have been sufficient to

gain considerable a erence to the doctrine

that a contract is governed b the law of

the place of contracting. Sti oftener the

court relies on his reasoning to support

the rule that the law of the place of

making the contract governs, unless there

is some extraordinary provision which shows

that another law was contemplated. But on

the whole, as will be shown, the prevailing

tendency of the American cases is to re rd

the intention of the rties as contro mg;

and this intention is o ten conclusively found

to be in favor of the law of the place of per

formance."

Same Subject, II, The Present Condition

of the Authorities." By Prof. Joseph H.

Beale. 23 Harvard Law Review 79 (Dec.).

This installment discusses the present

condition of the authorities in England, in

the English colonies, in the Federal courts,

and in the courts of various states.

“ It will thus be seen that almost every rule
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ever suggested for determining the law ap li

cable to the validity of a contract which as

ever been seriously urged in a common-law

court has at one time or another been adopted

by the Supreme Court of the United States

as the basis of its decision; that each decision

has been made apparently without realizing

its inconsistency with former decisions; and

that many of the decisions are self-contra

dictory. As is natural where the judges come

from different states where different views

are held, the opinion is apt to express the

doctrine acce ted in the state from which the

jud e came. hus, Mr. Justice Gray. in Liver

poo Steam Co. v. Phenix Insurance Co.,

expresses in substance the rule accepted in

Massachusetts; while Mr. Justice Peckham,

in London Assurance v. Companhia de

Moagens, ex resses the view firmly established

in New Yor . It is natural that the inferior

federal courts should reflect the same confusion

of opinion. It would be almost impossible

to make a complete citation of the decisions

and dicta of these courts on the general ues

tion; those cases which have been found ave

been collected and classified in an appendix."

See Debt, Conflict of Laws, Property and

Contract.

Copyright. “ Copyright." By T. Baty,

D. C. L. 35 Law Magazine and Review 59

(Nov.).

“If copyright, saving existing interests,

were done away with tomorrow, would Mr.

Hall Caine and Mr. Silas Hocking cease to

write? . . . . The public wants their work

in some form or other it is very certain that

it will get it. . . . The publishing trade

would put their heads together and agree

on some cartel to maintain prices."

Corporations. See Conflict of Laws, In

dustrial Evolution, Interstate Commerce.

Courts. " The Enfeebled Supreme Court."

Editorial. World's Work, v. 19, p. 12311 (Dec.).

“ It has almost always been true that some

of the Justices have been more or less weakened

by age; and it is and ought to be a body of

venerable men. But it has not often ha -

pened, if it ever before ha pened, that t e

Court was capable of such little work as it is

now able to do. That the AJustices should

serve as lon as they please is, perhaps, the

best princip e; but this principle is open to

the Eractical objection that the condition of

the ourt now presents. The most venerable

members of the Court are incapable of sus

tained labor; the calendar is crowded; im

portant causes press; and the public welfare

inevitably suffers."

See Lawyers’ Court.

Debt. “ Imprisonment for Debt." By

Lex. 35 Law Magazine and Review 8 (Nov.).

A somewhat sarcastic comment on the

report of a committee of the House of Com

mons appointed to “ inquire into the existing

law relating to the imprisonment of debtors

and to report whether any amendments are

desirable.’

“ I venture to make a further suggestion

with regard to these Parliamentary committees.

Many of the most valuable members do not

belong to the legal profession, and would be

eatly assisted in their labors if they had

efore them a succinct statement of what the

lpresent law on the sub'ect is. . . . It is

ardly possible that the ommittee on Im

prisonment for Debt could have arrived at

the report on which I have been commenting,

if such information had been given to it. As it

is the import of some of its most im rtant

recommendations is rendered doubtf by its

ignorance of the law."

Declaration of London. “ The Inter

national Naval Conference and the Declar

ation of London.” By Ellery C. Stowell.

American Political Science Review, v. 3, p.489

(Nov.).

“ It is curious to think that although the

society of states is rudimentary as et, a

legislative organ has already been estab ished.

It took centuries of olitical education before

the human mind co d conceive of legislation,

and yet the nations possess this great potential

instrument of progress."

Domicile. “ Trade Domicile in War." By

T. Baty, D.C.L., LL.D. 21 juridical Review

209 (0a.).

A repl to Prof. Westlake's criticism of

Dr. Baty s views in the journal of the Society

of Comparative Legislation.

Election Laws. “ The Last Illinois Pri

mary Law Decision." By Prof. Louis May

Greeley. 4 Illinois Law Review 227 (Nov.).

The author takes issue with the decision

of the Supreme Court of Illinois in People

v. Strcusheim (240 I11. 279), and holds that

“a diflerent result might perhaps have been

reached, and an act of vital importance to

the people of the state sustained."

Employer's Liability. “ Employer's Lia

bility." By Prof. Floyd R. Mechem. 4

Illinois Law Review 243 (Nov.).

"The most rational solution of the whole

difiiculty under resent conditions appears

to me to be found) in the efforts of those who

are attempting to induce both employer and

employee, in consideration of the undoubted

advantage to each of them, to unite in fur

nishing an adequate insurance in view of the

exigencies of the employment; and to eliminate

entirely the question of legal liability, which

is not likely to be settled to the satisfaction

of either of them.

" It will be a matter for sincere regret it it

shall prove that the contract clause of the new

Federal Employer's Liability Act will inter

fere with such arrangements."

Eugenics. “Mating and Medicine." By

S. Squire Sprigge, M.D. Contemporary Re

view, v. 96. p. 578 (Nov.).
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“In the absence of more precise knowl

edge, medical inspection yielding an un

favorable report might prevent marriages

that would have brought content and healthy

children in their train-how many perfectly

healthy people of quite advanced age do we

not know who can tell a story of a consump

tive grandmother? ”

Iuropean Politics. “ The Isolation of

Germany." By Prof. Edwin Maxey. Forum,

v. 42, p. 424 (Nov.).

" sltllpon the whole there has been partly as

a re t of successful English diplomacy and

partly as a result of Germanys own acts,

decided rogress in the movement toward

isolating er. The features of German policy

which have done most toward bringing about

her isolation are: ‘her insistence upon being

considered the arbiter of Europe; her attempt

to force France into war over the Moroccan

question; the undiplomatic speeches and

telegrams of her Kaiser; her manifest lean

ings towards absolutism and emphasis of the

importance of physical force; her ambitious

naval policy, which can in no wise be con

sidered necessary for her defence.”

Il'oreign Relations. “ The American Atti

tude Towards Germany." Editorial, Fort

nightly Review, v. 86, p. 761 (Nov.).

“ Americans realize that if Germany ever

won the mastery of the sea, it might not be

so easy for either En lish-speakmg Power

to get it back. The léonroe Doctrine and

the security of the Panama Canal might

prove to be worth just nothin if the immense

military resources of the erman Empire

once secured full maritime mobility.

Government. “ Shall the Constitution be

Amended?” By Henry Litchfield West.

Forum, v. 42, p. 391 (Nov.).

“There are three questions which are

paramount. The first is whether there is any

itation of time which renders nugatory

the action taken by legislatures during a

series of years; the second is whether it is

obli atory upon Congress to respond to the

app ication of the legislatures; and the third

is whether a constitutional convention, if

called, can be restricted in its discussions to

the one subject which was responsible for its

creation.

“ According to the consensus of expert

opinion, the rst question must be answered

in the negative. . . . It would seem, unless

one is inclined to raise technical objections,

that the constitutional requirement has been

fully met when the legislatures of two-thirds

of the states have made application for a

constitutional convention. . . .

"The third question, all authorities agree,

must be awswered in the negative. .

“ The conclusion is thus forced upon every

thinking mind that the Constitution could

be beneficially amended. Whether it is wise

to attempt its amendment is another matter

entirely. It certainly cannot be amended

without precipitating a period of national

concern. At the same time, it is a vital

question whether or not this anxiety would be

more apparent than r ."

“ Amending the Federal Constitution."

By Tipton Mullins. 13 Law Notes 146(Nov.)

“ The voting strength of each state in such

a national convention must be determined in

some way. In the absence of regulations or

precedent on this int must Congress, the

only authority whic can call the convention,

determine this matter, or will the convention

itself determine it? May not Con

gress fix the qualifications of members of such

state conventions and prescribe by whose

votes they shall be chosen? . . .

" It seems to me that the method adopted

b the legislatures in furtherance of the cause

of‘ popular elections of Senators is one of

serious im rtance, and suggests the consideration: Shallostate activity on the question

be along the line of memorializing Congress in

such way as to avoid the efiect of a legal

application for a national convention, result

ing if possible in an inducement to Congress

to submit amendments to the several legis

latures in the manner uniformly followed

up to this time, or shall a legal application

for a national convention be made. "

"The Study of Governmental Agencies."

By John E. Macy. 19 Yale Law journal

26 (Nov.).

“ The law of overnmental agencies is a

department of pu lic law, as contrasted with

private law-a department of the law that

governs the state and its instruments of

government, as distinguished from that which

governs private individuals in their relations

toward each other. Much of the confusion

that is found in the decisions has been occa

sioned by stupidly applying the doctrines of

private law to these agencies. A total sep

aration of the two systems would 've great

aid in treating and in studying t em. . . .

"Recently several eminent scholars have

advocated the separate classification and

connected study of public law topics—Inter

national Law, Constitutional Law, Public

Officers, Public Co orations. Concurrently

there has been an e ort made to gather the

branches that deal with public agencies into

a single field. There appear to be three main

departments of public law—Public Inter

national Law, which governs the State in its

relation to other States; the Law of Constitu

tional Limitations, which limits the power of

the State over the individual; the Law of

Governmental Agencies, which governs the

state's instrumentalities of government."

This writer refers to the title Administra

tive Law, which has been adopted by Prof.

Frank j. Goodnow and by several law schools:

“The term ‘administrative’ is not sig

nificant in itself under the American system;

and it leads to unfortunate confusion amon

the less initiated because of its univer

association with probate law. Would the

title ‘ Governmental Law ' or ‘ Governmental

Agencies ' be proper? "
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It seems to us that the law of government

quite as properly includes what this writer

terms the law of constitutional limitations

as the law of public agencies, and that the

term “ overnmental law " is not concise

enough or the purpose indicated, which is

best served b the adoption of the term

"law of pub 'c agencies," unless a shorter

and less clumsy one can be found.

"The Fifth Wheel in our Government."

By Senator Albert J. Beveridge. Century,

v. 79, p. 208 (Dec.).

“As now constituted, the Vice-President

is absolutely without any power whatever in

the Senate except that of casting the de

ciding ballot in the event of a tie, which

occurs so seldom that it is almost no consider

ation. . . .

“ Suppose that the power of appointing the

committees of the Senate was given to the

Vice-President. He would at once become

a determining factor in government-a work

ing bee making honey every day, instead of

a queen bee with nothing to do. . . .

“'If this suggestion for the enlar ement of

the Vice-President's powers in the egislative

branch is not acceptable, suppose his powers

be enlarged in the executive department.

Why not make him a sitting, voting member

of t e Cabinet?"

" In the Supreme Court—The People of

the United States; Insurgents v. Aldrich,

Hale, Cannon, Payne, et al." By Henry

Beach Needham. Euerybody's, v. 21, p.

797 (Dec.).

“ Mr Aldrich is neither the ablest nor the

best informed man among his associates,"

replied Mr. Dolliver. . . . " The majority

obtained by Mr. Aldrich in the Senate does

not come from an appeal publicly and squarely

made to the 'udgment and conscience of the

Senate, but rom a species of reciprocity of

benefits, all centering 1n the so-called ‘ citadel

of rotection.’ "

his is the first installment, others to

follow, giving the testimony of other Senators.

Chile. “ Parliamentary Government in

Chile." By Prof. Paul S. Reinsch. Ameri

can Political Science Review, v. 3, p. 507 (N0v.)

“ While the radicals and liberals originally

resisted such general social legislation from

the point of view of their national laissez-faire

theories, all parties have now come to adopt

into their program resolutions favoring im

provement in the condition of the poorer

classes. . . .

"Many Chilian public men bewail the

growing materialism of the country; the in

sistence upon private interest they attribute to

a waning of the more ideal enthusiasms of

former eras. In that respect, however,

Chile with the rest of the world must adjust

herself to conditions in which the material

interests of the nation are, as a matter of fact,

given a at deal of attention. But a

nation which energetically develops its re

sources, which introduces efficiency of organ- _

ization and administration, which demands

exact methods in public accounting, is not,

though insisting upon material matters, by

any means necessarily shut out from moldin

all these material concerns into a broad an

stable basis for a national life in which all the

higher interests may find development and

expression."

China. "A Parliament for China." By

Prof. Paul S. Reinsch. Atlantic, v. 104, p.

790 (Dec.).

This article by an eminent authority has

timely interest because of the recent begin

nings of parliamentary government in China.

" A national parliament must be created;

and it must, moreover, be a body truly repre

sentative of the intelligence and energy of

the nation. . . . New imposts of tax

ation will be given authority by acceptance

through re resentatives, and the financial

administration of the empire will benefit

throu h parliamentary control. . . .

" ith the achievement of parliamentary

institutions . . . the solution of the other

difliculties and problems will have been

rendered far easier than it would have been

in the hands of an administration working

at cross purposes with an independent public

oprmon.’

Great Britain. See British Constitution.

India. “ The Situation in India." By

Sir A. H. L. Fraser. Contemporary Review,

v. 96, p. 562 (Nov.).

“ The gravity of the situation ought not

to be exa gerated. The extent of the unrest

and disa ection is distinctly limited. Lord

Kitchener’s statement, that the Indian army

is unaffected by the efforts made to corrupt

it, is encouraging and may be accepted."

South Africa. “ South African Union."

By A. Berriedale Keith. journal of Com

parative Legislation, v. 10, pt. 1, no. 21, N. S.,

p. 40 (Oct.).

“ It must be said at once that perhaps too

much has been claimed for both the ori '

nality and the excellence of the draft. T e

constitution is as a matter of fact indebted

very greatly to previous constitutions, and

in a few cases has perhaps followed its models

with excessive fidelity. None the less it is

certainly an excellent piece of work both as

regards drafting and contents."

See Bill of Rights, Courts, Interstate Com

merce, Socialism, Taxation.

History. " John Brown—Modern Hebrew

Prophet." By E. N. Vallandigham. Put

nam’s, v. 7, p. 288 (Dec.).

“ Tried by all conventional standards

John Browns attempt was, as the conser

vative historian has said, ‘ crime and nothin

but crime,’ crime against both constitution

and statute law then acquiesced in by the

great majority of his countrymen; and viewed

with dispassronate criticism, his must prob

ably be acknowledged to have been as to its
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mmediate ractical results a vain adventure;

yet something within us that is better than

bad laws and base compromises must alwa s

cry out in irrepressible admiration of one w o

‘ gave the last full measure of devotion’ to

a despised cause that for a lifetime he had

held sacred."

Immigration. " Immigration and the Fu

ture American Race." By Dr. Albert Alle

man. Popular Science Monthly, v. 75,

p. 586 (Dec).

“It is impossible that a. general inter

mixture th bout this mighty empire can

take place, much less will the later immi

grants be able to supplant the descendants of

those sturdy pioneers who first settled the

vast p‘rairies and fertile valleys of this great

repub 'c. . . .

" In the great struggle for existence which,

in future centuries, will grow in intensity,

the negro will he eliminated, ‘he will melt

away before the breath of the white man as

snow melts under a hot wind.’ This is the

robable solution of the negro problem in the

nited States."

Industrial Evolution. "American Shoe

makers, l648—l895; a. sketch of Industrial

Evolution." By Prof. J. R. Commons.

Quarterly journal of Economics, v. 24, p.

39 (Nov.).

This is an important contribution to the

study of industrial evolution, the author

having made a painstaking historical analysis

of the typical case of the shoe industry, the

conditions of which have been closely paral

leled in a large number of other leading in

dustries. He shows how—

“ The ever-widening market from the

custom-order sta e, through the retail-shop

and wholesale-or er to the wholesale-specu

lative stage, removes the journeyman more

and more from his market, diverts attention

to price rather than quality and shifts the

advantage in the series of bargains from the

journeyrnen to the consumers and their

intermediaries. . . .

“ The conflict is ultimately one between the

interests of the consumer and the interests

of the producer. Wherever the consumer as

such is in control, he favors the marginal

producer, for through him he wields the club

that threatens the other producers. Conse

quently the producers resort either to private

organizations equipped with coercive weapons

to suppress their menacing competitor, or

else they seek to persuade or com 1 the gov

ernment to suppress him. In t is way the

contest of classes or interests enters the field

of politics, and the laws of the land, and even

the very framework of overnment, are the

outcome of a stru gle bot to extend markets

and to ward 06 t eir menace. . . .

" After the merchant-capitalist period,

the slogan of the protective tariff became

ggztection for labor, where formerly it had

n protection for capital. Eventually, with

the further mparation of labor under its own

took the additional

Chinaman and the alien

contract-la ror. urning to the state gov

ernments, labor has summoned its political

strength for the suppression of the internal

menace of long hours, rison labor, child and

woman labor. And nally, where neither

politics nor organizations suffice to limit the

menace of competition, both ‘ manufacturers '

and workmen m the shoe trade strive to raise

themselves above its level by cultivating the

good will of the consumers, the former by his

trade mark, the latter by the union label."

The economic position of labor of course

acts directly upon legislation and the common

law, and in large measure determines what

interpretation shall be placed u n the lice

power of the state, and u n the w appli cable

to la e combinations 0 labor and of capital.

For t is reason Professor Commons’ investi

gation, with his comprehensive general de

ductions, will repay the careful study of

publicists and lawyers.

Interstate Commerce. “State Control

of Foreign Corporations." By George W.

Wickersham. 19 Yale Law journal 1 (Nov.).

This is the a r which the Attorney-Gen

eral read last of; at the annual meeting of

the Kentucky State Bar Association. An ab

stract of its contents has previously a peared

in the Green Bag (21 G. B. pp. 428-8). He

analyzes the control which states may exercise

over forei coporations, with the object of

showing t at national inco ration would

secure ‘ more undi ted an clearl defined

protection" than is now afiorde corpor

ations enga ed in interstate commerce “ from

state inte erence and discriminatory legis

lation." This of course suggests a con

stitutional question, for a corporation en

)ggged in interstate commerce may or may not

subject to far-reaching state regulations in

its intra-state business, according to whether

the commerce clause of the Constitution is con

strued in a broad or in a narrow sense. “ It

would be rash at this time to suggest a defini

tion of what constitutes interstate commerce,"

says Mr. Wickersham. He thinks that the

decisions of the United States Supreme

Court in Caldwell v. North Carolina (187 U. S.

622), and Loewe v. Lawlor (208 U. S. 274)

are "suggestive of the extent of interstate

trade or commerce now recognized to be

within federal control."

But Mr. Wickersham's contention that

federal incorporation would enable corpor

ations enga ed in interstate commerce to

free themse ves from state interference is

of doubtful soundness. Such corporations

in their intra-state transactions ought to

be, and perhaps would be, subject to a certain

measure of state control. On this point one

may refer to another article in the same

review:—

"The Supreme Court, The Commerce Clause

and Common Law Rules." By Frederick H.

Cooke. 19 Yale Law journal 32 (Nov.).

This writer refers to the decision of the

8

leaders, protection

form of su pressin
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Supreme Court in Western Union Tel. Co. v.

Cal Pub. Co. (181 U. S. 92), which held that

the states may apply the principles of the

common law to all interstate commercial

transactions.

Such a rule is illogical, if the power of Con

gress under the interstate commerce clause

prevents the exercise of state re ation

under the authority of state legislation.

Numerous decisions have established this

exclusive power of Congress so far as statutory

regulation is concerned. We submit that the

recognition of common law principles as

operative, if sound in principle, shows that

t e accepted doctrine that no power of regu

lation may be exercised under the authority

of state legislation is not wholly reasonable.

Mr. Cooke, however, is not arguin that

Western Union Tel. Co. v. Call Pub. (/80. was

wrongly decided. He has no criticism to

offer on the doctrine that the states can apply

common law principles in dealing with inter

state trade.

He complains that less than eight years

later, when Missouri Pacific Ry. Co. v.

Larabee Mills (211 U. S. 612) came to be de

cided, the decision in the earlier case was for

gotten or ignored. The Supreme Court avoided

the point, introducing what he calls an irrele

vant distinction between "matters national"

and "matters of local interest," holding that

the latter, but not the former, are sub'ect to

regulation under state authority in t e ab

sence of regulation by Con ess.

We agree with Mr. Coo e that it would

have been “highly appropriate to consider

the effect" of the earlier decision. The owers

of the states at the present time are arder

to define than they would have been if the

Supreme Court had considered the bearings

of the rule stated in the earlier case.

Such considerations show the law to be still

in an unsettled state. It is doubtful if the

Supreme Court would ever care to overrule

Western Union Tel. Co. v. Call Pub. Co.,

though such a result would doubtless be higlhly

acceptable to Mr‘. Wickersham and ot ers

who favor national incorporation as assisting

corporations to obtain immunity from state

interference.

It seems not unlikely, in fact, that the

Supreme Court, in its decisions dealing with

the taxing ower, will be forced to declare

that states ave exclusive power directly

to tax intra-state business of corporations

engaged in interstate commerce, and that

the interstate commerce clause will be 'ven

a less sweeping construction than has 0 late

been the tendency. Such an inference is to

be deduced perhaps from a second article by

Mr. Cooke :—

“The Commerce Clause, and Taxation of

Gross Receipts and of ‘Intangible Property.’ "

By Frederick H. Cooke. 8 Michigan Law

Review 25 (Nov.).

The rule allowing the im osition by a state

of a tax on gross receipts erived from inter

state commerce, "having been solemnly ejected

by the Supreme Court through the front door,

has been allowed to sneak in through the

back door, though under a diflerent name, so

that it continues triumphantly in possession.

This result has been reached by the establish

ment of the rule allowing taxation of ‘intangible

WWW . . .
“Now the idea of proper: is without sib

stantial significance, apart rom some use to

which the pro erty is—or may be-put. I

might conceiva ly own real estate in the moon,

or in the immediate vicinity of the North Pole,

but the idea of any property therein would be

a barren abstraction, there being no use or

pros ct ofnany use to which such property

can ut.

Mr. (gooke goes on to say that when the

capitalized earning power of a corporation is

$10,000,000, and its gross receipts are $500,000

a. year, and the state im oses a tax amount

ing to $50,000 a year, " e practical effect is

the same, whether such sum be regarded as

ten per cent of the gross receipts, or as one

half of one per cent of the ‘intangible prop

erty.’ . . . Yet, according to the Supreme

Court, the tax of $50,000 is invalidly imposed,

if regarded as a percentage of $500,000, the

amount of the gross receipts; it is validly

imposed, if regarded as a percentage of

$10,000,000, the value of the “intangible

property.’ Is not this a case of tweedle-dum

and tweedle-dee? . . .

"Now the decision in Galveston, Harris

burg &c. Ry. Co. v. Texas (210 U. S. 217)

seems to me to indicate that at last the

Supreme Court has come, or is comin to, a

realization of the inconsistency that have

discussed. . . . Nevertheless the opinion con

tains the following attempt at reconciliation:

‘Yet the distinction is not without sense.

When a legislature is t 'ng simply to value

property, it is less likey to attempt to or

effect injurious regulation than when it is

aiming directly at the receipts from inter

state commeroe. A ractical line can be

drawn by taking the w ole scheme of taxation

into account. That must be done by this

court as best it can.’ I am not sure that I

fully understand what is meant here, but

there seems involved the idea that, as to the

action of state legislatures, it is likely to make

a good deal of difference by what name a

given scheme of taxation is called. I confess

to failure to be entirely satisfied with a dis

tinction based on such a supposition."

See Interstate Commerce Commission,

Monopolies.

Interstate Commerce Commission. "The

Force and Effect of the Orders of the Inter

state Commerce Commission." By H. T. New

comb. 23 Harvard Law Review 12 (Nov.).

The author summarizes his conclusions as

follows :

(1) As Congress could not confer legislative

power upon the Commission, and as merely

ministerial methods are incompetent to per

form the tasks of rate-regulation, the orders

which the re ative agency is empowered to

make must epend upon inquiries of judicial

quality.
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(2) These orders cannot have compulsory

force of themselves but must depend for their

enforcement upon the federal courts.

(3) The forfeitures attem ted to be ro

vided for failure to obey or ers must fai , as

only a legislative body can define an act or an

omission which by such definition becomes

penal.

"It may be, also," he adds, "that the rates

named in an order made b the Commission

are entitled to weight as prima facie evidence

of what is just and reasonable, in a. suit brought

under section 8, by a plaintiff claiming dam

ages for the omission of an act, via, the act of

obedience to an order, required b the law.

When asked to enforce an order 0 the Com

mission the federal circuit court must ro

ceed substantially as it did under the ‘Cul 0m’

law, except that it no longer has the aid of a

primafacie case made up by the Commission."

International Lew. See Basis of Law,

Declaration of London, Domicile.

Jury. “The Jurors and the Judge." By

George W. Warvelle. 23 Harvard Law Re

view 123 (Dec.).

"In the absence of constitutional or statu

tory recognition of the right, the volume of

authority now seems to sustain the doctrine

that the jury are not judges of the law in

criminal cases. . . .

"In many of the states, however, the old

rule remains intact. In such states, while it

is the duty of the court to aid the jury by

instructing them upon all matters of law neces

sary for a proper determination of the issue,

yet the instructions so given do not bind the

consciences of the jurors but are regarded

merely as an aid in arriving at a correct judg

ment."

Juvenile Crime. "The Juvenile Court." By

Julian W. Mack. 23 Harvard Law Review

104 (Dec.).

"The work of the juvenile court is, at the

best, palliative, curative. The more impor

tant, indeed the vital thing, is to prevent the

children from reaching that condition in

which they have to be dealt with in any court,

and we are not doing our duty to the children

of today, the men and women of tomorrow,

when we neglect to destroy the evils that are

leading them into careers of delinquency,

when we fail not merely to uproot the wrong,

but to implant in place of it the sitive

good. It 15 to a study of the un erlying

causes of juvenile delinquency and to a realiza

tion of these preventive and positive meas

ures that the trained fessional men of the

United States, following the splendid lead of

many of their European brethren, should give

some thought and some care."

“The Judicial Treatment of Juvenile

Offenders." By Henry H. Brown. 35 Law

Magazine and Review 1 (Nov.).

"The criteria which rule the adoption of

particular methods of treatment in individual

cases are four: (1) The age and sex of the

offender; (2) The gravity of the offense

charged; (3) The antecedents and character

of the offender; and (4) The character of the

oflender's home surroundings.

“I am inclined to attach special importance

to the last of these."

“The Beast and the Jungle" (continued).

By Judge Ben B. Lindsey. Everybody’s, v. 21,

p. 770 (Dec.).

"Do you know that over half the inmates

of reformatories, jails, and prisons in this

country are under twenty-five years of age?

Do you know that an En lish rison commis

sion not long ago reporte to arliament that

the age of sixteen to twent was the essen

tially criminal age? . . . may be very

crazy, and yet not be as crazy as the people

who, in the face of these facts, believe that

the criminal methods of our civilization are

anythin but a gigantic crime and a stupen

dous fo y."

Labor Laws. “The Illinois Ten-Hour Labor

Law for Women." By Andrew Alexander

Bruce. 8 Michigan Law Review 1 (Nov.).

“The argument against the shorter day is

based pure y on a theory of a supposed pro -

erty right, the su posed right of a man to d)o

as he pleases wit his own, and to contract

as he pleases. But this theory has no real

foundation in our legal history. 0 posed to

it is the maxim that the public wel are is the

highest law, and the growing belief that

human lives and human souls are of more

value than many s arrows—that even liberty

itself, for it is for t em that liberty exists and

property was created."

See Industrial Evolution.

Lawyers’ Court at Pittsburgh.

Lawyers’ Court of Compulsory Arbitration."

By J. McF. Carpenter. 13 Law Notes 165

(Dec.).

Describing the thus far remarkably success

ful experiment at Pittsburgh, made under the

authority of the act of 1836, which “contains

many provisions regulating the proceedings

before arbitrators, the filing of the award,

appeal to the court, etc. It confers upon the

arbitrators power to require the production

of books; to judge of the competency and

credibility of witnesses; to administer oaths;

to adjourn meetings; to decide the law and

the facts; to issue sub cenas and attach

ments for witnesses; an to punish for con

tempt."

Legel Education. “A History and Estimate

of the Association of American Law Schools."

By Dean Charles Noble Gregory, University

of Wisconsin. (Delivered as the President's

address before the annual meeting of the

Association of American Law Schools at

Detroit, August 25, 1909.) 19 Yale Law

journal 17 (Nov.).

"In submitting this review of our nine years

of existence, it is interesting to observe that,

"The -
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although the statistics are not wholly ex

hilarating, yet there were in the past year, as

shown by the re rt of the Commissioner of

Education, 1,51 fewer students in re

medicine, 575 fewer in homceo athic medicine

and 1,408 fewer in dentistry an nine years,

ago, whereas, as we have seen, there are

5,553 more law students than nine ears ago.

In fact, the growth in law schoos in that

riod has vastly exceeded that in any pro

essional schools, except those in veterinary

medicine, a comparatively new branch of

instruction in which there as been a marked

and sudden development."

Legal History. "Divorce in Rome." By R.

Vashon Rogers, K. C. 29 Canadian Law

Times 997 (Nov.).

“Not one of the Emperors who busied him

self with the matter, undoing the work of his

redeoessors and substituting legislation of

is own quite as complicated and futile,

thought of interfering with the old principle

that divorce ought to be as free as marria e,

and independent of the sanction or decree o a

judicial tribunal."

Legal Philology. “ ‘The French Influence

in Braid Scots.‘ " By Charles Menmuir. West

minster Review, v. 142, p. 531 (Nov.).

"French influence in le al matters is found

in the term ‘remeid’ 0 ‘law,’ which was

formerly applicable to that practice whereby

'ustice might be obtained by appeal from a

ower to a higher court, when the jud ent

of the former was considered to be at ault."

Marriage and Divorce. "Divorce and Pub

lic Welfare." By George Elliott Howard.

McClure’s, v. 34, p. 232 (Dec.).

“Bad marriage laws are, of course, less

harmful than are marriages biologically or

morally bad. Here, too, the power of the

lawmaker is limited. Yet a bad marriage law

will account for divorce in far more cases than

will a bad divorce law."

See Legal History.

monopolies. "The Law as to Combina

tions." Memorandum. By Sir John Macdonell.

journal ofComparative Legislation, v. 10, pt. II

no. 21, N. S., p. 144 (Oct.).

"The existing English law as to restraint

of trade . . . is tolerably complete and intel

ligible as to the interests of private rsons;

it is imperfect, undeveloped, and oubtful

as to the interests of the public. . . .

Reviewing the general tendenc in all coun

tries, the author reaches sever conclusions

of interest, including the following :

"That there is, generally, a tendency to

attempt (by legislation or judicial decision)

to maintain competition, and to prevent the

creation of monopolies by combinations, espe

cially as to necessary articles or services."

See Industrial Evolution.

Penology. "On Reclamation as a Peno

logical Method." By Carl Heath. West

minster Review, v. 142, p. 515 (Nov.).

“Such diminution in crime as there is, is

not due to prisons, police, and punishments,

but to the rise in social and humanizing con

ditions outside the penal system. Prisons,

with their degrading punishments, only further

degrade a man, producin fitness, as one of

the reports of the Borstal ssociation has it—

‘for nothing but further terms of imprison

ment.’ The fact is, the more severe the

punishment, as punishment, the less likely

it is to have any efiect in diminishing crime ;

nay, the very reverse. . . .

“Reclamation, as the object to be aimed at

in the treatment of every prisoner capable

of being reclaimed, is a penological policy at

once more reasonable and humane, and vastly

more in the interests of an intelligent and

civilized community, than the hopelessly

inefficient method of punishment—of society

conceiving itself to possess some divine attri

bute of justice. For, as Alfred Russell Wal

lace has truly said: ‘We never can know all

the com lex forces which drove the guilty

man to t e fatal deed.’ "

"The Secrets of the Schluesselburg." By

David Soskice. McClure’s, v. 34, p. 144 (Dec.).

Describing Russia's political prison the

writer says :—

"The régime and the aspect of the prison

had been most carefully thought out and

planned, being, as the ministers visiting the

Schluesselburg repeatedly declared to the

prisoners, intended to demonstrate to them

that it was destined to be their ave. . . .

Their food was abominable: brea , half raw,

made of rotten flour; and a plate of hot water

in which floated a few shreds of meat or the

traces of an onion."

Practice. “The Bar in Austria-Hungary."

By E. Sv Cox-Sinclair. 35 Law Magazine

and Review 42 (Nov.).

Two main features distinguish the history of

the Hungarian bar; (1) the early date at

which the complete status of the advocate

was evolved; (2) his extraordinary struggle

throughout the centuries for the recognition

of Hungarian national rights.

See Procedure.

Probation. See Juvenile Crime.

Procedure. "The Trouble with the Criminal

Law." By William Dudley Foulke. Docket,

no. 7 (Oct.-Nov.), also Ohio Law Bulletin,

v. 54, p. 458 (Nov. 29).

This is an extract from Mr. Foulke's paper

on “The Trouble with the Law," read before

the Indiana State Bar Association at its

recent annual meeting.

"What are the technicalities through which

the guilty so often escape? Here are a few of

them :

"First. Every link in the chain of evidence

must prove the defendant's guilt beyond all

reasonable doubt, and twelve men must concur

in having no such doubt. . . .

"Second. No man accused of crime can be

required to furnish any evidence of guilt

against himself. . . .
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“Third. Certain irregularities in the grand

jury room which could not possibly affect the

merits of the actual trial are often allowed,

not only to delay the course of justice, but to

reverse a proper conviction; and informalities

in the indictment, . . . often prevent a trial

or reverse a conviction.

“Fourth. Trifling errors in the admission

or rejection of evidence, or in the charge of

the court, or the behavior of the court or

prosecutor, will defeat a conviction. . . .

"Fifth. The defendant is not allowed to

waive certain of his rights, his right, for

instance, to be tried by twelve jurymen. . . .

"Sixth. The provision that no man shall

be tried twice for the same offense results in

liberating men who are mistried. . . .

“It was well enou h to say that no man

accused of crime co d be required to testify

against himself when he was not permitted

to testify in his own favor; but experience

shows that in the long run truth is best deter

mined when no reasonable source of inquiry

is omitted. Now that the accused can testify

in his own behalf, why should he not be

examined and required to testify, whether

the evidence criminates himself or not? The

protection to the innocent which is sought

under this provision is just as illusory as the

protection to the innocent sought to be

secured by the other technicalities, which

lead in the end to l nch law, where he has no

protection at all. ince he cannot be required

to testify against himself, the police authori

ties seek to obtain confessions b extrajudicial

examinations not subject to egal scrutiny.

They take him to the room of the chief of

police, or ha 5 to his cell, and there they

put him t roug the sweating process-the

third degree—and nobody knows what may

be the inducements or the threats, nor how

reliable may be the report of the confession

made. The police authorities are not greatly

to blame for this. Where a crime has been

committed, it is their business, their duty,

and their pride to secure evidence to convict

the man whom they believe to be guilty, and

they have to do this outside the law. . . .

"Unless we can protect the community as

well as the men charged with crime, we will

continue to have exhibitions of lynch law and

private vengeance inflicted by individuals

upon those from whom they have suffered

injury.”

“Procedure in the American Courts; Im

pressions of an English Barrister." London

Law journal, v. 44, p. 644 (Oct. 30).

While some of this writer's statements are

inaccurate, his main contentions are in large

measure just. He was deeply impressed by

the want of respect and dignity of bench and

bar in the Umted States, in their relations

with each other. The popular election of

judges often results in a weakening of respect

for the bench, and the preparation given in

many American law schools is distinctly in

ferior. The absence of the barrister's wig and

own dee us the impression of a lack of

'gnity. ases are conducted in a far more

free-and-easy way than is conceivable in an

English court.

“A trial before the Supreme Court resembles

rather our proceedings before a master with

their quick exchanges of conversation and

their unceremonious argument. Yet it is not

mana ed with the same dispatch. It is

rernar ble that a people who are famous

for their hustle and their desire to save time

should tolerate the slowness in the dispatch

of legal business which is regular in American

courts." He thinks that the division between

the two branches of the profession, while it

may make litigation cheaper, necessarily

renders it slower. “The ‘omnibus’ lawyer-if

one may use the term-does not put his argu

ment as briefly, does not narrow down the

issue of fact as concisely, nor appreciate when

the judge has taken his point as readily as the

English barrister."

Another fruitful source of delay is the

crowded calendar, with the opportunity given

to counsel to secure postponements.

"So much for the cumbrousness of the

American procedure. There are upon the

other side of the account certain features

which merit our favorable notice. Some

time is saved, and a greater measure of accu

racy is secured, by the rule that in every civil

as well as in every criminal case the evidence

is taken down in shorthand by a stenographer,

and read out to the witness at the close of the

examination, so that its correctness is ascer

tained. It may be that the jud e does not

gras the salient facts as clear y by this

met od as if he were to make his own abstract

of the witnesses’ statements, but the taking

of evidence is certainly ex dited. Another

difference in procedure, w 'ch has much to

recommend it, is that in every appeal the state

ment of the main facts and the legal argu

ments, statutes and authorities u on which

each of the parties will respective y rely are

embodied in a printed ‘brief,’ which is laid

before the court. In other words, what is

done here in appeals to the supreme appellate

tribunals, is done in America in the case of all

applications to revise the decision of a lower

court, and it is, in fact, done more thoroughly,

inasmuch as the ‘brief’ deals as fully with the

legal issues as with the issues of fact."

“Particulars and Interrogatories in English

Practice." By A. M. Hamilton. 21 juridical

Rm 230 (Oct.).

“The ad tion of the application for par

ticulars mig t be styled a development of our

[Scots] practice rather than an innovation

on it. . . . No serious difficulty should be

antici ated in fitting the essentials of this

proce ure into our system."

“The German Law-Suit without Lawyers."

By Chief Justice Simeon E. Baldwin. 8 Michi

gan Law Review 30 (Nov.).

"In most cases there must be written lead—

ings drawn by lawyers, and a trial con ucted

by lawyers. A plaintiff is not allowed to

conduct his own cause in any of the higher

courts. But the plaintiff has his option of
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suin by a lawyer, or not, in petty causes,

invo ving not over three hundred marks, or a

greater sum when arising from certain kinds

of controversies, as between landlord and

tenant, master and servant, travellers and inn

keepers, or seamen and ship. Should he

elect not to have a lawyer to try his case, the

defendant cannot have one either."

Property and Contract. See Labor Laws.

Professional Ethics. "The Ethics Report to

the Illinois State Bar Association." Editorial.

By George P. Costigan, Jr. 4 Illinois Law Re

view 272 (Nov.).

“It would seem to be desirable that the

various state codes of legal ethics should be

uniform in arrangement as well as in sub

stance. Those codes are meant to start the

young lawyer in right paths when he enters

the profession and to furnish a basis for com

pelling ethical action on the part of all

awyers. From both points of view it is

desirable not only to have uniformity in sub

stance among the states but also to make that

uniformity apparent at a glance by a uniform

arrangement and classification of the ethical

rules adopted."

Quasi-Contracts. "Money Paid Under Mis

take of Law." Paper read before the Kansas

State Bar Association. By R. 0. Douglas.

9 Brief of Phi Delta Phi 122 (Nov.).

The writer disputes the proposition that a

person cannot recover money which he had

paid under a mistake of law "when it appears

that the payee is not entitled to it and should

not in good conscience retain it."

Race Problem. “The Conflict of Color; IV,

The World's Black Problem." By B. L. Put

nam Weale. World's Work, v. 19, p. 12327

(Dec.).

Mr. Weale looks for a federation of the

dark races of the earth—a union between the

blacks themselves and a closer bond with the

Arab and the Turk. “The Arab is the one

man who can really conquer and improve the

negro in his African home."

“The Social Position of the Maoris." By

Mabel Holmes. Contemporary Review, v. 96,

p. 614 (Nov.).

"The Maoris are rhaps the only colored

race in the world w o are allowed to stand,

legally and socially, upon an absolute equality

with the white man."

See Immigration.

Sales of Goods.

By G. W. Wilton.

(Oct.).

The writer discusses two recent cases of

gross imposition in trade, one illustrating

American business methods, “in their de

graded form," in the sale of a cathartic pill in

cotland by full representations, the other

exemplifying the practice of certain coal

dealers in England and Scotland, in substi

tuting coals from other collieries in violation

“Commercial Morality."

21 juridical Review 237

of the spirit and letter of mercantile engage

ments; and discloses the power of the criminal

law in dealing with such conditions.

Scientific Progress. "Environment and

Productive Scholarship." By Dr. W. J.

Humphreys. Popular Science Monthly, v. 75,

p. 597 (Dec.).

"This t inequality . . . in productive

scholarship between the northern and the

southern parts of our country can have but

one explanation-iii erence in environment;

and it explains too t e inferior part we as a

nation are taking in preparing the way for

any real advance in civilization."

Socialism. "Eyes and No Eyes." By W. S.

Lilly. Fortnightly Review, v. 86, p. 833 (Nov.).

Many of the author's views are fallacious,

but he writes with refreshing keenness.

“In this same city of New York, men are

crowded four thousand, and even more, to the

acre, and are living in conditions as filthy, as

wretched, as inhuman as can be found in any

London slum. . . .

"There can be no doubt that this state of

things is the outcome of the economical doc

trines unquestionin ly received and believed

in the civilized wor d for well-nigh a century

from Adam Smith's time. It was in 1776

that in his ‘Wealth of Nations’ he laid down

the doctrine of laissez-faire. . . .

"He forgot that parity of condition is a

condition of freedom of contract; and the

generation to which he a pealed did not

happen to remember it. IS doctrine was

soon everywhere received and believed as a

new economic gospel—with the consequences

which we all know. . . .

“Freedom of contract between the man

who owns land, mines, machinery, and the

man who owns onl his ten fingers, skilled or

unskilled-‘lord o himself that heritage of

woe!’ It was under this system, described

as ‘free competition working by demand and

sup 1y,’ that colossal fortunes were built up

in ngland in the nineteenth century. This

‘free competition’ was really a most atrocious

tyranny of ca ital. . . .

"Professor enger has well observed that

it is a function of overnment to ‘extract

from the interminabe popular and philan

thropic utterances constituting socialistic liter

ature the underlying ideas, and to translate

them into scientific concepts of right.’ . . .

“First, as to capital and labor, . . . the

state should actively encourage, and by wise

legislation aid, the systematic or anization of

industrial society. . . . Secon y, the state

should effectively interfere in industrial con

tracts for the protection of those who are

unable to protect themselves. . . . Thirdly,

as to monopolies . . . the case for state

ownership of public utilities is overwhelm—

ing. . . . Fourthly, as to taxation. . . . Two

imposts much debated just now are the in

come tax and the death duties. Who can

rationally doubt that these imposts should

be progressive? The principle of equalit of

sacrifice absolutely demands it. . . . Fift ly,
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as to the unearned increment, especially in

the case of land, . . . it seems just that at

all events a considerable portion of it should

be taken by the community. . . .

“Lastly, speculation in stocks and

shares . . . to get possession of wealth with

out earning it . . . is morally wrong, and

should be branded as legally wrong."

"Socialism and Human Nature." By Amber

Reeves. Contemporary Review, v. 96, p. 568

(Nov.).

"Even under the present conditions, the

socialist movement could make use of its

journalists to teach the people how to

think. . . . If once they can create any sort

of collective mind, any power of thinking and

acting together, they will be nearer efiective

socialism than they would be if Parliament

were to pass a Fabian program within the

next five years."

South African Union. See Government.

Stocks and Bonda. "Sale of American

Securities in France." By Frank D. Pavey

North American Review, v. 190, p. 811 (Dec):

"In the case of new issues, bankers and pro

motcrs who wish to offer securities for sale in

the French market will do well to lay the

foundation for that purpose by the insertion

of suitable clauses in the bonds and mortgage

which will anticipate some of the difficulties."

Supply and Demand. “Elicitation: An Un

recognized Law." By F. W. Orde Ward.

Westminster Review, v. 142, p. 576 (Nov.).

“Not merely in patent medicines, whether

drugs or dogmas, do we find the effective

supply creating the demand, but in almost

every department of life, and in all sections

of society. Any one with the true genius can

make any one else accept his creed or cure,

too frequently, and pay dearly for it. It is

only a uestion of patience and pressure, till

the ri (ht degree of elicitation has been

reache ."

Tarlfl. "The Tarifl Debate of 1909 and the

New Tariff Act." By Prof. F. W. Taussig.

Quarterly journal of Economics, v. 24, p. 1

(Nov.).

“The most de ressing part of the new

tarifl is in some 0 the petty items, important

not in themselves but because of the mode in

in which they were dealt with. A constituent

secures the ear of an influential Congressman

or Senator, proposes a high rate on an article

he produces or wishes to produce, and gags it

enacted by the log-rolling process. ere

such changes concern important articles, like

cottons, woollens silks, hosiery, there is

usually some public discussion and at least

pro c1forma justification. But where minor

arti es are to be affected, the new rates are

quietly put through without check or

scrutiny.’

“The Tariff of 1909, I." By H. Parker

Willis. journal of Political Economy, v. 17,

p. 589 (Nov.).

"This is the first of a series of three articles

on the tarifi of 1909 which Mr. Willis will

contribute to this journal. This second article

is to deal with the legislative history of the

bill. The third will discuss the bearing of the

éariff upon the foreign relations of the United

tates.’

Taxation. “Some Observations upon the

Federal Corporation Tax Law." Editorial.

19 Bench and Bar 43 (Nov.).

In case of those corporations whose revenues

are the joint product of the property and the

business activities of the corporation, "the

question whether a tax on such product

would be a direct tax was not decided by the

Income Tax cases. It seems not unreason

able to sug est, however, that if a tax on

income who ly derived from property is a

tax on the property itself, a tax on income

derived from the combination of capital and

labor might be deemed to some extent a tax

on the capital, and hence a tax on prop

erty. . . .

“If the foregoing reasoning is correct, and

the corporation tax is to some extent a

direct tax, then, to that extent, the law is

unconstitutional, and, if so, its valid and

invalid portions seem so interwoven that

they can not be separated and the whole law

must be declared void (Income Tax cases, 158

U. 8., pp. 635-7).

“If we may assume, on the other hand, that

‘the tax is not a tax on the net income but on

the franchise, the first consideration that

suggests itself is that the corporate fran

chises of most companies have been created

by the state governments, and that for the

federal government to tax rights thus given

by the states constitutes an infringement of

the powers and rights of the states, to which

alone the corporationsowe theirexistence. . . .

"The mere fact that a. corporation is created

by a state government does not seem suffi

cient to revent the federal government from

taxing t e franchise of such a co oration."

But in Veazie Bank v. Fenno (8 all. 533)

there was a remark of Chief Justice Chase that

might “lead to the conclusion that a tax on

the franchise would be a direct tax, and hence

must be apportioned. If this be so, it is

fatal to the present law, if that be construed

as imposing a tax on the franchise and not

the net income.

"It has been suggested that if the tax

imposed by the recent act is to be regarded

as an impost or excise, it is not uniform.

There seems to be no objection to the law

on this ground, however. It has effect and

the same effect throughout the United States,

and that has been declared to be the true

test of uniformity (Knowlton v. Moore, 178

U. S. 41)."

"Is the Federal Corporation Tax Constitu

tional?" By Charles W. Pierson. Outlook,

v. 92, p. 639 (Nov. 20). -

Mr. Pierson takes the ground that this tax

is imposed on the privilege of doing business
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and is unconstitutional because the federal

government has no power to tax franchises

granted by the states.

"The language of the act, as well as the

declarations of its sponsors, clearly indicate

that it is intended not asa direct tax on prop

erty but as an excisetaxon privilege." It is

"a tax upon the privilege of doing business

in a corporate capacity. . . . It is familiar

law, re-iterated over and over again by the

Supreme Court, that Congress cannot tax the

means or instrumentalities employed by the

states in exercising their powers and func

tions. . . . The right to grant corporate

charters for ordinary business purposes is an

attribute of sovereignty belonging to the

states, not to the general government."

“The New Federal Corporation Tax." By

Clare E. More. National Corporation Re

porter, v. 39, p. 399 (Nov. 11).

“The act does not provide for a uniform

tax upon each class of subjects, but does pro

vide for a tax upon one class of subjects.

It is not a tax upon the occupation, because it

excludes those corporations which do not have

an income of $5,000 or more. This also adds

to the fact that it is a direct tax upon the

property of the corporation, for the reason

that it exempts from taxation a certain

amount of that property.

"While we are not yet prepared to say that

the law is unconstitutional, still our inclina

tion is that there is sufficient doubt as to the

constitutionality of the law that every step

taken by members of this association towards

compliance with the law should be taken under

protest.”

“Inheritance, Income and Corporation

Taxes-United States." By Robert Argyll

Campbell. American Political Science Re

view, v. 3, p. 577 (Nov.).

“The situation is not altogether deplor

able. The inheritance tax in the form intro

duced should have been voted down. The

inheritance tax belon s to the states and has

no place in the financial s stem of the nation.

The income tax bill, whi e the best that has

been introduced in America, is still defective,

and more study and thought must be given

to its administration. If the constitutional

amendment passes the way will be clear to

introduce an income tax modeled after those

of foreign countries. In the meantime, the

administration of the corporation tax will

throw light on the difficulties of administer

ing the income tax. It is true, the corpora

tion tax will be shifted in whole or in part,

degending largely on whether the business is

su ject to competition or is a monopoly. It

will, however, expose some of the evils of

corporate management and in the end may

give way to a just and well-administered in

come tax."

"England's Epoch-Making Budget." By

Justin McGrath. Cosmopolitan, v. 48, p. 43

(Dec.).

“It must be clear that the predatory and

other kinds of wealth do not receive very

much consideration at Mr. Lloyd George's

hands. Clearl , his idea is to tax wealth

rather than in igence."

See Interstate Commerce.

T" Universities. "In Heidelberg." By George

A. Katzenberger. Phi Delta Phi Brief, v. 9,

p. 113 (Nov.).

"It is not my opinion that the courses

offered are of much practical value to an

American law student unless he has had a

thorough education in a universit , stays

abroad long enough to master the nguage

and complete the course, covering four years,

and intends to prepare himself as a lecturer

on those subjects; and even then, under the

present conditions, the wisdom of his choice

is questionable."

“The Law of the Universities; IX, Miscel

laneous." By James Williams, D.C.L., LL.D.

35 Law Magazine and Review 25 (Nov.).

Dealing with (a) Practice and Evidence‘

(b) Differences between Oxford and Cam

bridge, (c) Acts of Parliament Affecting

colleges, and (d) The Undergraduate.

Vice-President of the United States. See

Government.

Wills and Administration. “The Post

Mortem Administration of Wealth." By

Daniel S. Remsen. 10 Yale Law journal 36

(Nov.).

“Whatever we may think or say concerning

executors and trustees the fact remains that

administration of property after death de

pends primarily upon the testator. He ma

direct it into any channel, givingor withhol -

ing such directions, powers and discretions as

seem to him best. As he has the power he

must accept the responsibility. If he plans

his will wisely, makes sure that it will stand

the strictest scrutiny afterdeath, and selects

his executors and trustee carefully, requiring

bonds where desirable, he may reasonably

expect satisfactory results, but not otherwise. '

"Form of Will of an Alien in France." By

Oliver E. Bodington. 35 Law Magazine and

Review 34 (Nov.).

Commendin the decision of the Court of

Cassation in esling v. Viditz, holding that

it is o tional for a testator to adopt the form

of wil recognized by his own country.

Miscellaneous Articles of Inlercsl lo the

Legal Profession

Army. "The ‘National Guard'——-A Hint

from the United States." By Lieut.-Ool.

Alsager Pollock. Nineteenth Century, v. 66,

p. 910 (Nov.).

"There are but two ways of filling the ranks

of an army with suitable raw material-the

one by compelling good men to enlist, and the
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other by makin it worth their while. In the

United States t e iron hand of compulsion is

normally encased in the velvet glove of volun

tary service."

Biography. Fielding. "Henry Fielding:

Some Unpublished Letters and Records." By

G. M. Godden. Fortnightly Review, v. 86,

p. 821 (Nov.).

"Prison reform, r-law reform, reform

of the scandal of pu lie executions, solutions

for the problems of unemployment, of the

housing of the poor, and of vagrancy, are

but a few of the matters dealt within pamph

lets weighty with the learning) of an accom

plished lawyer, and written y the pen that

wrote “Tom Jones."

Hobbes. "Thomas Hobbes." Contemporary

Review, v. 96, Literary Supplement, p. 19

(Nov.).

"Had Hobbes lived a century and a half

later he would probably have been a pro

found and enthusiastic idealist. That mighty

‘working head’ would have worked back

wards from his definitions instead of forward,

would have gone to the root of the things and

surpassed the analysis of Kant. But his age

compelled him to take the line he did, a line

that was primarily intended to clear the

world of cant, of self-deception, of decadent

scholasticism. He had to stand on his defini

tions or give up the struggle."

Sorel. “A French Defense of Violence." By

Ernest Dimnet. Forum, v. 42, p. 413 (Nov.).

“The French Socialists are nearly all of

them bourgeois—sometimes uncommonly

wealthy—who, for urposes of their own,

deceive and befool th the pralétaires and

the richer classes. . . . None of them plays

that part better than Jaurés, and none is in

consequence more objectionable to M.

Sorel. . . . The reintroduction of morals into

the metaphysics of labor is a wonderful change

for the better."

Vattel. “The Great Jun'sts of the World;

XI, Ernerich de Vattel." By J. E. G. de

Montmorency. journal of Comparative Legis

lotion, v. 10, pt. 1, no. 21, N. S., p. 17 (Oct.).

“Certainly it appears to me that Wolfi was

by far the ter thinker of the two, and no

doubt Vattel himself would have admitted

this. ‘ But, on the other hand, Vattel was a

practical man, and he brought Wolfi’s doc

tunes, with certain modifications, into the

domain of practical life."

Commerce. “American Business Condi

tions." Being v. 34, no. 3, of the Annals of

the American Academy of Political and Social

Science (Nov.).

‘ This interesting number contains the follow

;in darticles, eac by an expert in his own

e :—

“The Securities Market as an Index of

Business Conditions," by Thomas Gibson;

"Present Condition of International Trade,"

Ry John J. Macfarlane; “Conditions in Stove

anufacturing," by William J. Myers; “The

Stove Trade,’ by ames W. VanCleave; “Diffi

culties and N s of the Paper and Pulp

Industry," by Arthur C. Hastings; “Pros

cts of the Meat Packing Industry," by

ichael Ryan; "Revival of the Trade in

Woolens," by William Whitman; "The Pros

rity of the Brewing Industry," by Hugh F.

ox; “The American Iron Trade of 1909 and

the Outlook," by A. I. Findley; “The Outlook

for Paint Manufacture," by G. B. Heckel;

“Trade Revival in the Lumber Indust ,"

RLJohn E. Williams; “South America ur

nufacturers' Greatest Op rtunity," by

Hon. John Barrett; "The Yel ow Pine Situa

tion," by C. D. Johnson; “Hosiery Manufac

ture in the United States," by C. B. Carter;

“The Market for Locomotives," b Alba B.

Johnson; “Automobile Sales and t e Panic,"

y David M. Parry; "Govemment Assistance

to Export Trade,’ by C. S. Donaldson; “The

Return of Prosper-it ," by Hon. 0. P. Austin;

"Present American usiness Conditions in the

Distilling IndustrB," by Morris F. West

heimer; “Recent evelopments in the Life

Insurance Business," by L. G. Fouse; “The

Recovery from the Depression," by John

Moody; and "The Present Supply of Freight

Cars,’ by Arthur Hale.

Conservation of Natural Resources. “What

Conservation Means to the Nation's Progress

and Prosperity." By Day Allen Willey (after

interviews with Senator Francis G. New

lands). Putnam's, v. 7,: p. 259 (Dec.).

"If by uniting the powers of the states and

the powers of communities and the powers of

individuals with the powers of the national

government, we can diminish the cost to that

government and make feasible projects which

would otherwise be so costly as to be imprac

ticable, shall we hesitate to enlist that co

operation? Good business judgment requires

it."

"Mr. Ballinger and the National Grab-Bag."

By John L. Mathews. Hampton's, v. 23,

p. 825 (Dec.).

“His talents as a lawyer have ever been

employed by corporations or individuals who

believe that the treasures of the public domain

should become their roperty. . . . His

point of view may be 01 -fashioned, but it is

not likely that he can be proved guilty of

corrupt acts."

“The A B C of Conservation." By Gifford

Pinchot. Outlook, v. 93, p. 770 (Dec. 4).

“It is just as essential for the public welfare

that the people should retain and exercise

control of water power monopoly on navi

able as on non-navigable streams. If the

'fiiculties are greater, then the danger that

the water powers may pass out of the people's

hands on the lower navigable parts of the

streams is greater."

Germany. "The New Germany-an Object
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Lesson." By Rudolf Cronan. McClure's, v. 34,

p. 183 (Dec.).

"The licy of conservation that made

German orestry such a success is applied also

to agriculture. . . . Deserted farms, which

as a result of soil exhaustion can be found all

over the eastern half of the United States, are

absolutely unknown in Germany."

Fiction. “The Unjust Judge." By John

Luther Long. Success, v. 12, p. 777 (Dec.).

The first installment of a readable story in

two parts, dealing with a criminal trial.

Hilwry. "The Story of the Santa Fé Trail."

By Charles M. Harvey. Atlantic, v. 104,

p. 774 (Dec.).

“In the later sixties and early seventies

from five to eight million dollars in merchan

dise passed over the trail annually, for New

Mexico and California.”

Manchuril. "Manchuria, Desired of Na

tions.” By George Marvin. Outlook, v. 93,

p. 671 (Nov. 27).

"After all the treaties and the notes and

the lapse of years, the definition of the ‘o n

door’ does not seem identical in all n

guagfis."

T '5 article, however, does not pretend to

discuss the political situation, but merely

describes the country.

Mexico. “Barbarous Mexico—III, With

the Contract Slaves of the Valle Nacional."

American Magazine, v. 69, p. 250 (Dec.).

"The towns in the valley provide police

men to hunt runaway slaves, not one of whom

can get out of the valley without passing

through them. Every runaway slave brings

a reward of $10 to the man or policeman who

catches and returns him to his owner."

Opium Tra-flic. “The American Opium

Peril: Growing Use in this Country of a Drug

That Elsewhere has Slain its Millions." By

Hugh C. Weir. Putnam's, v. 7, p. 329 (Dec.)_

“Opium is not a foe to be con uered by

halfway measures. Either its ille (i use must
be checked entirely or not at allg. We have

prohibited it absolutely in our Philippine

territory. We must also prohibit it in our

American territory."

Railways. “Highways of Progress; II,

From Minnesota to the Sea." By James J

Hill. World's Work, v. 19, p. 12339 (Dec.).

"The embodiment in practice of the prin

ciple that railroading is a business enterprise

and not a s culation; that its chief interest

is in the fiel , the factory and the mine rather

than upon the stock exchange; that the

intelligent and just system of profit-sharing

beteeen carrier and shipper embodied in

reasonable rates will best promote the pros

perity of both and enlarge the common heri

tage, is not the least of the contributions made

by the Northwest to the development of the

nation and the world within the last fifty

years."

South America. "The Individuality of the

South-American Republics." ByRev. Francis

E. Clark, D.D., LL.D. North American Re

view, v. 190, p. 785 (Dec.).

"They are as distinctive in their national

characteristics, their aspirations, their hopes

and their patriotism as the countries of

Europe that lie side by side and occupy a

much smaller territory than South America."

Sugar Trust. “Spreckels and the Phila

delphia Sugar Trust Fight." By Judson C.

Welliver. Hampton's, v. 23, p. 755 (Dec.).

"The first case which the Sn reme Court

of the United States decided un er the Sher

man law was the case of United States v. E. C.

Knight Company et al. . . .

that victory was to convince the country that

the anti-trust act was worthless.”

"The Rebate Conspiracy." By Charles P.

Norcross. Cosmopolitan, v. 48, p. 65 (Dec.).

“The me [of getting unlawful rebates] was

worked rom so many an les that it became

a perfect maze. It must ave run into hun

dreds of thousands of dollars a year."

Taft’s Administration. “Eight Months of

President Taft." By Sydney Brooks. Fort

nightly Review, v. 86, p. 903 (Nov.).

"He found ready to hand the atmosphere

and the state of mind most pro itious for the

kind of constructive work in w 'ch he excels.

He has, moreover, a reflective, probing, dis

entangling mind; he is strong, cautious, and

serene; 111$ mountainous geniality makes in

numerable friends and no enemies; he is almost

startlingly unprovoca 've; his gift of lubricat

ing Sagacity is precise y the gift most likely

to ensure harmony between the White House

and Congress; and he is thoroughly experi

enced in the work of administration. . . .

"But there is no essential difference in the

aims and spirit of the two men [Roosevelt

and Taft]; the difference is one of manner

and training merely; and if Wall Street is

misled by Mr. Taft’s moderation of speech and

bearin into the belief that the days of

McKine and Hanna are about to re-visit

the lan , Wall Street will find itself pro

digiously mistaken. Mr. Taft will talk less

and in milder tones than Mr. Roosevelt, but

he is likely to accom lish more, if by accom

plishment is meant the translation of policies

into laws."

The efi'ect of '
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SIR HENRY MAINE ON POPULAR

GOVERNMENT

P G t. F : Th Popuhr ovemmgovermg‘eliitwz Naim“);

ts of Polpular

emocracy, he Age of Progress, The Constitution

of the United States. By Sir Hen Maine. Po u

lar ed. John Murray, London. p. 254 + in ex

17. (2:. 611. Mi.)

THESE four essays, though published

a generation ago in the Quarterly Review

in their original form, and issued as a book in

1885, are not the best known and most read

in the United States of Sir Henry Maine's

productions. The publisher has now issued

the first popular edition, and as time goes on

the American demand for a work which must

always possess interest for thoughtful readers

will doubtless increase. On account of its

broad generalizations based on a wide survey

of historical facts, its timeliness is quite as

great now as in 1885; some observations,

such as those regarding the British Constitu

tion, are in fact even more significant with

reference to current events than to conditions

of yesterday.

The writings of Sir Henry Maine have taken

their place with the world's great literature,

so it is idle to praise their analytical acumen,

rich learning, and striking literary beauty,

and equally needless to dwell upon the desul

tory and inexact method sometimes pur

sued. It is proper, however, to discuss the

substance of his main contentions within the

restricted space available.

“Popular government," the term which he

adopts after some deliberation as best suited

to his ends, is somewhat vague in its applica

tion. Sir Henry Maine himself perceives

that there are many forms of government by

the many. He evidently does not consider,

however, the diversity of form so great as to

weaken the opportunity for formulating

generalizations applicable to all government

by the many. But the Many and hoi polloi,

as the words are currently used, are not ex

actly synonymous. Popular government

doubtless includes government by the mob,

but does include something more. Monarchy

and oligarchy have both passed away in most

western countries. Monarchical and aristo

cratic forms still largely survive, but in some

countries nominally governed by a king, the

people are intrusted with large powers of

emu--4,‘
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legislation, and even, to a large extent, with

that to alter the Constitution itself. More

over, where the people do not in fact govern,

the power to govern is often in western civili

zation conferred upon them both by the law

and by the sanctions of public opinion. Con

sequently popular government is not to be

treated as an abnormal phenomenon.

On the contrary, there is a species of popular

government which. by carrying out policies

springing from partisan exploitation of the

class interests of the proletariat, is bound

sooner or later to disrupt the natural organi

zation of society, and may result in conditions

such as those to be seen in the French Revo

lution, and in the political vicissitudes of some

of the less stable governments of Latin

America and Latin Europe. Toward this

extreme democracy it may seem that the

more conservative countries, under the stress

of Radical propagandism, are trending, but

such an impression is largely if not wholly

superficial. While Radicalism is often ram

pant it is but seldom, and then usually only

temporarily, triumphant. Moreover, it is ut

terly inconceivable that countries like Great

Britain and the United States shouldever come

to be, once for all, popular governments in the

sense of being governed by the mob. It is

thus evident that government by the Many

presents two distinct varieties: one in which

the balance of power is in the hands of a

minority too large and toov popularly consti

tuted to answer to the name of an aristocracy,

or of a conservative majority which upholds

the moral interests common to society rather

than those of a special class; the other, in

which the balance of power has passed to a

radical majority not sensitive to broad ethical

considerations, and bent on wiping out every

inequality of political and social, and some

times even of economic status. The former

answers to the description, probably, of what

is meant in our Constitution by the words “a

republican form of government"; the latter is

Radical Democracy-—a thing, fortunately,

which exists rather in the oratory of dema

gogues and imagination of socialists than, to

any considerable extent, with any substantial

permanence, in the actual world.

It is of Radical Democracy that Sir Henry

Maine is writing when he says (p. 35): "Secu
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1a: judicat orbis terrarum were the words

which rang in the ears of Newman and pro

duced such marvelous effects on him. But

did any one in his senses ever suppose that

these were maxims of progress?" The motto

in no way signifies secums judicat vulgus.

Otherwise what would become of the sanctions

of social opinion which give effect, not only

to the authority of governments, but to pri

vate law and to international law as well?

That the confusion entailed by the use of a

vague term leads to some fallacious assump

tions may be readily surmised. One of these

is the fallacy of the Wire-puller. In a wide

democracy, argues the author in the first

essay, political power is subdivided into such

small morsels that men are not content and

desire more than their share. Thus arises

the Wire-puller. His function is to collect

and utilize the rejected fragments. He would

be powerless to achieve anything were it not

for party feeling, which does not rest upon

intellectual conviction but is a matter of

primitive instinct. Intellectual, moral or

historical difi'erences go such a little way down

into the population that the Wire-puller seeks

only to appeal to the electors with ideas likely

to win favor with the greatest number. Thus

extensions of the suffrage are a favorite

weapon of the Wire-puller.

Such observations may be applicable to an

imaginary society illustrative of Hobbes‘

dictum, which Sir Henry Maine adopts, that

liberty is power cut into fragments, and to

some real societies which by the employment

of violent and suicidal measures try to realize

the Utopia of an absolute equality founded on

liberty. But they are only partly applicable

to a. sound republicanism. Society perceives

the futility of attempting to divest individuals

of every vestige of power conferred upon them

by their natural capacity for leadership or

by their economic or intellectual supremacy.

Society loves, in fact, a certain amount of in

equality. Equalization, howsoever it may

progress under a regime of free institutions,

cannot advance beyond the barriers of human

nature itself. Absolute political equality is a

chimera because it would necessitate the abo

lition of all disparity between habits, between

opinions, between the moral virtues which

often underlie natural leadership and political

influence, and between powers of intellectual

and oral persuasion. The consequence is

that in a naturally constituted democracy

political power is not subdivided into infini

tesimal fragments. Liberty not only toler

ates a certain amount of privilege, if it may

be so called, but positively demands it in

order to protect itself from decay. There

fore the Wire-puller has little room for his

operations. His place has been largely pre

empted by others whose power is exercised not

solely for selfish purposes.

Another misconception is shown in the

author's argument in the third essay, that be

cause the greater portion of the human race

has shown an extreme tenacity of its social

and political institutions, popular govern

ment, with its restless craving for endless

change, is abnormal, and is proved by human

experience to be doomed to a brief existence.

He falls into this error through his failure to

distinguish between the stable and the un

stable varieties of popular government.

The volume contains an account of the

government of the United States, full of preg

nant and by no means unfavorable comment

and worthy of the study of those who would

understand the American Constitution. Sir

Henry Maine considers, evidently, that our

government is not a popular government in

his own sense of the term, owing to the fixity

of our Constitution and to the functions of the

Supreme Court and national Senate. His

conclusion, however, that the President of the

United States is likely usually to be a medi

ocrity (p. 248), is as unsound in theory as

in fact.

The book, however, is itself a solemn warn

ing against the dangers of a too wide democ

racy, which may block the wheels of progress

and create greater social injustices than it

can possibly remove. These essays have a

good lesson for Americans, and should cause

us to be on our guard against injurious in

fluences of speculation or passion that may.

tempt the country to remove those checks

on the supremacy of the proletariat which

were wisely provided in our federal Constitu

tion. They should always lead us to give

pause and consider carefully all reforms which

are put forward in the name of Democracy, to

make sure that they truly answer to the

requirements of a sound and progressive Pop

ular Government. They should also stim

ulate us to seek an ideal Popular Government

in a higher sense of the term than that used

by Sir Henry Maine,—-one in which all class

interests are subordinated to those of the

entire community, and the discipline of the

state is exercised over the great and the

humble, the rich and the poor, the capitalist

and laborer, in like degree for the good of all.



Reviews of Books 35

GENERAL DRAPER'S AUTOBIOGRAPHY

Recollections of a Varied Career. By William F.

Draper. Little, Brown & 00., Boston. Pp. 399+

index. With nine illustrations. ($3.00 net.)

HE Drapers of Hopedale are one of the

families in which Massachusetts takes

proper pride, in view of many substantial

qualities and useful public services. The

great manufactory of textile machinery

which has been built up in the model Massa

chusetts town testifies to the sagacity and

thrift of several generations, and the family

has furnished many men of strong and up

right character readily responsive to the call

of public duty, among them the present

Governor of Massachusetts, who is the younger

brother of the author of this notable auto

biography.

The Drapers have had an unusual history,

as every one in the direct line for three cen

turies back, in New England, has been di

rectly connected with the manufacture of

cloth. Several of General Draper's ancestors

were also oflicers in the Colonial and Revo

lutionary wars. The paternal side of the

family may be said to have had for its symbols

the loom and the sword. These hereditary

influences were mingled on the maternal side

with those of a line of forbears who were

chiefly farmers and soldiers. The Draper

ancestry thus offers a typical example of

energetic New England stock. Such ante

cedents explain in some measure General

Draper's chief characteristics, his industry,

practical wisdom, courage and love of sim

plicity.

One of his grandfathers, Ira Draper, was

an inventor of cotton machinery who never

succeeded in turning his inventions to pecu

niary profit. The other, Benjamin Thwing,

was a school-teacher noted in his_profession.

The inventive genius of Ira Draper was trans

mitted to the second and third generation,

but the grandson fortunately inherited from

his father a strong business faculty which

enabled him to become more successful

in placing his inventions upon the market

than either the father or the grandfather,

and the result was that by means of close

economy in early life, by intense application

to business, and by twenty years of concen

trated effort he was able to amass a large

fortune. This was acquired mainly as a

recompense for his own exertions, and as his

father, though he later became well-to-do

according to the standards of an earlier time,

was not in a position to assist him materially,

General Draper might in a sense perhaps be

called a self-made man. Besides inheriting

his father's business ability, he also shared

his self-assertive individuality and active

interest in public questions. It was but

natural, therefore, that the son should dis

tinguish himself not only in business but in

public service, that he should fight honorably

as an officer on the Union side in the Civil

War, should be sent to Congress for two terms,

and should be selected by President McKinley

for Ambassador to Italy, besides holding

such offices as that of president of the Home

Market Club, which has always actively led

the protectionist movement in New England.

General Draper: was always a strong pro

tectionist. He refers somewhat humorously

to his father having been thrown out of em

ployment in 1839, owing to the depression in

manufacturing caused by the reduction in

the tariff, when, after looking vainly for work,

he finally had to accept a position as an opera

tive at Lowell at five dollars a Week. This

experience convinced the elder Draper of the

advantage of a protective tariff and he never

forgot it. The son found the business of the

Hopedale mills much affected by the tariff

discussions and the reductions involved in

the Wilson bill. The number of employees

went down from twelve hundred employed

at full time in 1892 to a little more than three

hundred at three-quarters time in 1894, and

wages had to be reduced. According to his

protectionist theories, Republican success in

1896 was to result in a great stimulus to the

business, and this proved to be the case, for

in 1897 the force had to be increased to seven

hundred, and during the next two or three

years it had gradually swelled to eighteen

hundred. It then became evident that radi

cal enlargement must be made, and in the

course of a forty days’ leave of absence from

diplomatic service, plans for more than

doubling the plant were developed with the

result that in short time three thousand

operatives were at work. As a policy of

rapid expansion was under discussion, General

Draper then felt obliged to resign his Am

bassadorship in order to retain his leadership

of the business. His description of the

vicissitudes of the great establishment and of

details of the industry is most interesting.

It affords a striking example of the practical

operation of a high protective tariff.

General Draper's reminiscences give an

interesting portrayal of business and social
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conditions in New England in so far as his

life was directly concerned with them. and

he devotes many pages to the discussion of

the business aspects of important legislation.

His residence and frequent visits abroad, his

life at Washington, where he maintains a

winter home, his family connections, his

second wife being the daughter of General

Preston, an eminent Kentuckian, and the

marked social attentions which have been

paid to him as the natural incidents of a dis

tinguished career, lend to the account a

broader and more human scope. It is a

fascinating story of the life-work of an in

ventor. man of affairs and publicist.

A PRACTICAL BOOK ON PENOLOGY

The Crime Problem; What to Do About It,

How to Dolit. By Col. Vincent Myron Masten.

Star-Gazette Co., Elmira, N. Y. Pp 156. (81.50.)

HE author, who, is military instructor

in the New York State Reformatory at

Elmira, and has spent the greater part of his

life in working with criminals, writes this.

book as a protest against three evils from

which the American penal system suffers and

with respect to which much is to be learned

from the British system. He protests against

the promiscuous herding of criminals and

their subjection to a uniform treatment,

against a too indulgent attitude on the part

of society toward the criminal, and against

the practice of imposing sentence for a definite

period of imprisonment. The book is thus

an argument for a more enlightened and pro

gressive penal system, the chief features of

which would be special institutions for differ

ent classes of criminals, the careful grading

of criminals, and the indeterminate sentence.

Colonel Masten gives a good description of

the English prison system, and in showing

that some of its characteristics might well be

imitated, he is performing a service which

should be highly appreciated by the legal

profession and by all interested in social prob

lems. His recommendations with regard to

prison reform are good, and deserve study.

He has much to say, also, about improving

the administration of prisons by equipping

them with better trained officials. Inci

dentally he speaks a good word for children's

parole courts, which his system of graded

punishment in fact presupposes.

The author considers immigration largely

responsible for the evils of crime in this

country. Readers will not entirely agree

with this conclusion, nor with all of his recom

mendations with regard to the further re

striction of immigration and the placing of

aliens on probation for several years before

granting them naturalization, with the possi

bility of the transportation of those dis

covered to lie undesirable newcomers. But

some of these suggestions stimulate thought,

and they do not invalidate the substantial

soundness of the writer's plan for penal re

form.

The book evinces keen sympathy for an

insight into the lives of criminals and ex

presses a humane spirit, while at once it

rebels against the sentimentality which has

foisted upon the American people in many

parts of the country a crime-breeding system

of institutions which are far from having a

deterrent or reformatory effect upon the

vicious impulses of their inmates. “We

know of no British writer of standing," he

says, "who will assert of the British system

that it is crime-breeding," but “plenty of

our best informed sociologists and penolo

gists so bold as to our prison system."

Colonel Masten's book is based upon prac

tical experience rather than upon scientific

theory. His ideas on prison discipline are

admirable. The principles which should

control the grading and classification of

criminals are not outlined. However, it is

probable that grading by an empirical method,

by temporary confinement of all criminals,

after sentence, in institutions where they

can be kept under careful observation, would

yield results quite as satisfactory, if not more

so, and as morally just, as the application of

definite scientific principles, whether or

not embodied in legislation. Hence readers

should not be repelled by the fact that the

writer's system is not built upon a scientific

foundation.

If the literary form and typography of the

book cannot be heartily praised, the sub

stance of its ideas is, as we have said, excel

lent, and it is a book which deserves a wide

circulation. '

HUDDY'S AUTOMOBILE LAW

The Law of Automobiles. By Xenophon P. Huddy

of the New York bar. 2d ed. Matthew Bender

& Co., Albany. Pp. xxvi, 317+ table of cases and

index 43. ($4.)

HE law of automobiles is developing

rapidly and is moving steadily towards

that stage of development at which it will
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lend itself readily to codification in the in

terest of uniformity. The second edition of

Mr. Huddy's work on the subject illustrates

the Swift growth of the law since 1906, when

the first edition appeared. Since then many

questions have been settled. Mr. Huddy's

work treats of every phase of the law, such

as the nature and status of the automobile,

the right to use highways, registration and

licenses, n'ghts, duties and liabilities of

drivers, duties of pedestrians, evidence and

proof of speed, and the like. The volume

contains a good deal of discussion on taxi

cabs, defenses in speed cases, the liabilities

of guests, interstate contracts, speed traps,

and so on.

 

AN ATTACK ON THE ACCEPTED

NOTION OF FREE SPEECH

Free Press Anthology. Compiled by Theodore

Schroeder. Truth Seeker Publishing Co., New

York. Pp. viii. 266. (82.)

T is evident from a first glance that

this book has been compiled largely

for the purpose of ofiering a protest against

restraints on the free discussion of sexual sub

jects. Extracts from the compiler's writings

on this particular topic are included, and

apart from the pages dealing with what

Mr. Schroeder considers the unconstitutional

censorship of obscenity, sex-discussion and

sex literature, there is nothing, unless we

except a chapter on freedom of speech for

anarchists. to furnish any raison d'etre for

such a heterogeneous collection as has here

been brought together.

It is therefore with surprise that one finds

inside the title page the following motto,

quoted from Westermarck: "The conceal

ment of truth is the only indecorum known

to science." Such a quotation is grotesque

in its irrelevancy. Had Mr. Schroeder read

Westermarck more sympathetically, he might

have discovered a sound ethical explanation

of the reserve which marks modern society's

treatment of certain matters.

Obviously the existence of such a volume

as this is to be explained only by those quali

ties of temperament which array some men

in irreconcilable conflict with social conven

tion. They are blind to the fact that the

dividing line between morality and con

vention is indistinctly defined, and they can

not free themselves from the delusion that

on questions which merely involve good

taste every man is entitled to express opin

ions of his own.

This "anthology" contains some extracts

from great writers worthy of inclusion in a

volume devoted to the literature of free

speech, but there is much that should not

have been included and which looks ab

surdly out of place beside the classic utter

ances of Milton, Spinoza, Locke, and Vol

taire. The symmetry of what might other

wise have been a well-balanced collection is

hopelessly destroyed by an eccentric scheme

of selection, and we cannot recommend the

volume as deserving our readers’ attention, or

as worthy of the great principle which it

purports, and utterly fails, clearly to set forth.

NIMS ON THE LAW OF UNFAIR BUSI

NESS COMPETITION

The Law of Unfair Business Competition. in

cluding chapters on trade secrets and confidential

business relations; unfair interference with con

tracts; libel and slander of articles of merchandise,

trade names, and business credit and reputation.

By Harry D. Nims of the New York bar. Baker,

.Voorhis & Co., New York. Pp. xlvi, 516, index

and table of cases 65. (86.50 net.)

HE first book which has ever been pre

pared on the law of unfair business

competition is now offered to the general

practitioner and student of legal principles.

Topics that have usually been scattered

through different works, such as "Trade

Marks and Unfair Competition," “Corpora

tions," "Libel and Slander," “Literary Prop

erty," "Injunctions" and "Trade Secrets,"

are here collected in a unified treatise. Mr.

Nims shows a firm grasp of the legal princi

ples involved. He presents the subject in an

orderly and logical form, and has in fact made

a somewhat important contribution to the

organization of the prevailing doctrines into

a systematic whole. He threshes out every

branch of the subject with care and accuracy,

and his citation of cases is adequate.

The law of unfair trade has developed

rapidly during the past few years and is now

a very important branch of commercial law.

Courts of equity have greatly extended the

scope of the relief granted for anything in the

nature of fraudulent imitation of the articles

of another, and the field which Mr. Nims has

ably covered is one of complexity and wide

extent. The book is marked by discernment

as well as by completeness, and the results

achieved are distinctly praiseworthy.

V J
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MACOMBER'S FIXED LAW OF PATENTS

"The Fixed Law of Patents, as Established by

the Supreme Court of the United States and the

Nine Circuit Courts of Appeals." By William

Macomber. Little, Brown & Co., Boston. Pp.

cxxxix, 907 + index 17. ($7.50 mrt.)

AN encyclopedic digest of the law of

patents, dealt with in a systematic,

clear and comprehensive manner, is the more

valuable in this case because the law is stated

wherever possible by direct quotation of the

language of the courts. Mr. Macomber pre

pared this work primarily for his own use

because he did not consider reports and di

gests adequate, and because he preferred the

law in its own language to inadequate syl

labi and digests. He therefore resorted to

the method of quotation. He has confined

the treatise strictly to the settled law, and

when the question is not settled he does not

discuss it or include any rule stated on the

authority purely of a court of original juris

diction. This work will therefore have some

permanent value, because it does not deal

with the sort of law which can be overruled

at any time by courts of last resort, and pa

tent lawyers will doubtless appreciate the

utility of a treatise designed upon this plan.

The book, however, is written first of all for

the general practitioner, and it treats with

fullness such subjects as "Licenses," “Con

tracts," and "Employer and Employee."

The typographical arrangement is clear and

attractive.

 

FROST ON NEW YORK BUSINESS

CORPORATIONS

A Treatise on the Business Corporation Law of

the State of New York. By Thomas Gold Frost,

LL.D., PhD., of the New York City Bar. Matthew

Bender & Co., Albany. Pp. xviii, 796 + forms and

precedents 272+index 29. (86.30 delivered.)

WORK which abounds in useful in

formation and which covers the en

tire subject in an effective manner is the new

work of Thomas Gold Frost on New York

Corporations. The volume is in three parts.

The first consists of between four and five

hundred closely printed pages of text treating

of the law of corporations upon a plan devised

with reference to the new consolidated laws.

Mr. Frost is the author of "Incorporation

and Organization ofCorporations" and "Guar

antee Insurance," and has been an active

practitioner at the New York City bar for

many years. Having had much experience

in corporation practice he is well equipped

to write a comprehensive and practical as

well as authoritative text—book.

The second part comprises the rather

bulky text of the statutes which go to make

up the New York corporation law, and the

third part contains a complete set of forms

and precedents, which are collected upon an

elaborate plan and are most practical. The

carefully prepared index adds to the value

of an important work.

 

MORINE'S MINING LAW OF CANADA

The Mining Law of Canada. By Alfred B. Mo

fine. K. C., LL.B., of the Bar of Nova Scotia, New

foundland and Ontario. Canada Law Book Co.,

Toronto; Cromarty Law Book Co., Philadelphia

Pp. xxxvii, 349, + statutes 314+ glossary and

index 37. ($7.50.)

THE mining law of Canada has been

somewhat changed of late years by

the adoption of amendment of statutes and

by new decisions, and Mr. Morine, in making

the first attempt in ten years to set forth the

common and statute mining law of Canada,

is able to present much new material, as he

attempts to bring the law of all the prov

inces down to date, and his treatise is marked

by voluminous notes and care in collecting

new material. The statutes of the Dominion

and the provinces relating to mining are set

forth in an appendix, and the author in the

text digests these statutes. The book is

written with the idea of being of some use to

the general practitioner. There is an un

usually complete index.

BRIEF-MAKING AND THE USE OF

AUTHORITIES

Brief-Making and the Use of Law Books. By

William M. Lile, Henry S. Redfield, Eugene Wam

baugh, Edson R. Sunderland, Alfred F. Mason and

Roger W. Cooley. Edited by Roger W. Cooley.

2d ed. West Publishing Co., St. Paul, Minn. Pp.

xii, 302 + appendices (2) 255 and index 14. ($2.50.)

HIS work is designed not merely for

law students, as the title might sug

gest. Many lawyers are lacking in expe

rience in brief-making and in the use of im

portant tools of their profession. The aver

age law graduate is ignorant of brief-making.

A work like this, therefore, will be found to

contain some helpful suggestions with regard

to “Where to Find the Law," “How to Use

Decisions and Statutes," “How to Find the

Law," "The Trial Brief," and “The Brief on
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Appeal." These topics are separately de

veloped and there are two bulky appendices,

one of which contains definitions of 412

main heads of the law, and the other an ex

haustive list of abbreviations of law publica

tions. The present edition difiers from the

first in that much new material has been

added and the discussions of "How to Find

the Law" and "Where to Find the Law" have

been rewritten. The new edition is edited

by Roger W. Cooley, who is a special lecturer

on Legal Bibliography in the Law Schools of

the University of Michigan, the University

of Chicago, the University of Wisconsin, the

University of Virginia, the George Washing

ton University, Cornell University, and some

twenty other well-known law schools.

SELECTED NEW YORK STATUTES

Selected Statutes of the State of New York. As

amended to close of legislative session of 1909, com

prising the following consolidated laws: Decedent

Estate Law, Domestic Relations Law, Lien Law,

Negotiable Instruments Law, Personal Property

Law. Real Property Law. 6th ed. Matthew

Bender & Company, Albany, N. Y. Pp. v, 457.

(32 net.)

HIS work is a compilation of general

laws of New York State recently

consolidated, containing those which may

be considered of frequent use and authorita

tive importance. The statutes are anno

tated t8 show the source or derivation of each

section, and the oonsolidators' notes are the

result of extensive research. A separate

index has been made for each of the laws,

and the book is particularly useful as render

ing more accessible the laws in question, in

the form of a reprint containing the consoli

dators’ notes and tables and other practical

features.

NOTES

Not lawyers alone, but all to whom legal

processes are of importance, will welcome a new

book by the author of “The Art of Cross-Exami

nation." In his new work, "The Day in Court;

or. The Modern Jury Lawyer." Mr. Francis L.

Wellman describes and analyze those legal

processes which are more or less a mystery to the

average layman.

The eighth edition of the Phi Delta Phi Directory,

edited by George A. Katzenberger of Greenville,

0., contains a history of the fraternity and much

information with regard to the geographical dis

tribution of its nine thousand members, giving

the chapter, year of graduation, and address of each

member. The book contains portraits of several

hundred prominent men of the fraternity, including

many lawyers and judges of national prominence.

The volume containing the Proceedings of the

thirty-second annual meeting of the New York

State Bar Association, held at Bufialo one year

ago, should be of wide interest to members

of the bar not only because of the important papers

which the printed volume contains, but particularly

on account of the notable discussion such topics as

those of the reform of procedure, professional ethics,

and medical expert testimony brought forth. As

this meeting received extended notice in the Feb

ruary, 1909, number of the Green Bag, it is unneces

sary to give the titles of the most important papers

read, dealing with such subjects as federal control

of state corporations, the reform of procedure, the

consolidation of the New York laws, etc.

NEW BOOKS RECEIVED

RECEIPT of the following new books,

which will be reviewed later, is ac

knowledged :—

Dorian Days. Poems. By Wendell Phillips

Stafiord, justice of the Supreme Court of the Dis

trict of Columbia. The Macmillan Co., New York.

Pp. vi, 112. ($1.25 net.)

“Retrospections of an Active Life." By john

Bigelow. Baker 8: Taylor Co., New York. V. 1,

pp. xiv, 645; v. 2, pp. vii, 607; v. 3, pp. vii, 666 +

index 16. (812 M! for the set.)

Latter-Day Problems. By ]. Laurence Laugh

lin, Ph.D., Professor of Political Economy in the

University of Chicago. Charles Scribner's Sons

New York. Pp. xi, 298 + index 3. ($1.50 net.)

Readings in American Government and Politics.

By Charles A. Beard, Ph.D., Adjunct Professor of

Politics in Columbia University. The Macmillan

Co., New York. Pp. xxiii, 620+ index 4. (81.90

not.)

American Business Law, with Legal Forms. By

John J. Sullivan, A.M., LL.B., of the Philadelphia

Bar. Instructor in Business Law at University of

Pennsylvania. D. Appleton & Co., New York.

Pp. xi, 424 + index 9. (81.50 MI.)

The Development of the State: Its Govern

mental Organization and Its Activities. By James

Quayle Dealey, Ph. D., Professor of Social and

Political Science at Brown University. Silver,

Burdett & Co., New York, Boston and Chicago.

Pp. 326 + index 18. ($1.50.)

Letters to The Times upon War and Neutrality

(1881-1909), with some commentary. By Thomas

Erskine Holland, K.C., D.C.L., F.B.A., Chichele

Professor of International Law, Vice-President de

L'Institut de Droit International, etc. Longmans,

Green & Co., New York. Pp. xi, 162+ index 4.

(81.75 m.)

The People's Law; or Participation in Law

Making from Ancient Folk-Moot to Modern Refer

endum; A Study in the Evolution of Democracy

and Direct Legislation. By Charles Sumner Lobin

gier, Ph.D., LL.M., Judge of the Court of First

Instance, Philippine Islands; Commissioner to

Revise and Edit Philippine Codes; Member Na

tional Conference of Commissioners on Uniform

Laws; Formerly Professor of Law in the Univer

Bity of Nebraska. The Macmillan Co., New York

Pp. xxi, 394 + appendix 35. (84 ml.)



Latest Important Cases

Admiralty. Vessel Burned in a Dry Dock

is I‘Within Admiralty jurisdiction of United

States—Right to Recover for Salvage Services.

U. S.

In Simmons v. Steamship jefferson, de

cided Nov. 29, the United States Supreme

Court decided that claim for salvage may be

within the admiralty jurisdiction where a

vessel in drydock was rescued from perils of

fire by a tug. (158 Fed. Rep. 255 reversed;

reported in N. Y. Law jour. Dec. 13.)

The Court, per White, _I., said:—

“In the nature of things it is manifest, and

indeed it is settled, that because of the broad

scope of the admiralty jurisdiction in this

country, the perils out of which a salvage

service may arise are all of such perils as may

encompass a vessel when upon waters which

are within the admiralty jurisdiction of the

United States, from which it follows, in view

of the broad scope of the admiralty jurisdic

tion in this country, that the right to recover

for salvage services is not limited to services

concerning a peril occurring on the high seas

or within the ebb and flow of the tide. And

although in defining salvage the expression

‘peril of the sea’ has sometimes been used as

equivalent to peril on the sea, it is settled that

the distress or danger from which a. vessel has

been saved need not, in order to justify a

recovery of salvage compensation, have arisen

solely by reason of a peril of the sea in the

strict legal acceptation of those words."

Automobiles. New jersey Licensing Stat

ute Upheld—Power of State to Tax Those

Carrying Interstate Goods Sustained. N. J.

The Supreme Court of New Jersey, in a

decision rendered Nov. 16 by Reed, 1., up

held the constitutionality of the Freling

huysen automobile law in the test case brought

by the White Steamer Company.

One of the questions raised was that of the

constitutionality of a law compelling the

license of an auto carrying interstate goods.

The Court held such licenses a legitimate

exercise of the police power, and that even if

their object was to impose a tax for revenue

they would not be unconstitutional. The

statute was upheld on all the points raised

n the case, including that of the right of the

state to license automobiles not according

to true value but according to horse power,

and that of the imposition of a double tax,

as the first tax was levied by the assessors

of taxes.

Banking. Honest Taker Who Obtains

Money Embezzled by Bank Teller Acquires

Good Title, Though Teller Does not Receive

Check on Bank's Funds from such Taker. La.

A decision of somewhat astonishing char

acter, which has called forth much adverse

criticism, was rendered by the Supreme Court

of Louisiana some time ago. In First Na

tional Bank v. Gibert (reported in 49 So.

Rep. 593, discussed in Chicago Legal News

Oct. 16, Central Law journal Nov. 5,

Columbia Law Review Dec., Canada Law

journal Nov. 15) it was held that when

money transferred to an honest taker has

been obtained through a felony by the one

transferring it, the honest taker, who receives

it without knowledge of the felony and in due

course of business, acquires a good title to it

as against the one from whom it was stolen.

Bad faith will alone defeat the right of the

taker. Mere ground of suspicion, or defect

I of title, or knowledge of circumstances which

would create suspicion in the mind of a pru

dent man, or gross negligence on the part of

the taker, will not defeat the title. Bad

faith alone will defeat the right of the taker

without knowledge. The test is honesty and

good faith, not diligence.

Nichol1s,j., delivered the judgment. “The

bank,” he said, “itself placed Chisholm in

the position which enabled him to abstract

the moneys and furnished him with the op

portunity for doing so. Its own negligence

was the direct cause of after consequences.

Plaintiff lays great stress upon Chisholm's

paying the margins which were needed for

carrying out the cotton contract over the

counter of the paying teller to Hayes, the

cashier of the Birmingham branch of defend

ant’s firm; but if Chisholm was acting, as he

represented himself to be, as the agent of a

depositor in the bank, there was every reason

for Sims and Hayes to believe, if their atten

tion had .been drawn at all to that fact, that

the paying teller had at that time in his pos

session a. check of that depositor on the bank
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for the amount of the margins called for,

which justified the payment by him of the

margins."

The Central Law journal takes issue with

this view of the case, and points out that the

decision was based only on one authority,

namely, that of Merchants’ Loan & Trust Co.

v. Lawson, 90 Ill. App. 18. To quote:

"Does one who gets what he knows to be

a bank's money without giving the teller

what is usual to give therefor have reason to

believe he is not getting it as he should get

it? When a man of business, acquainted

with all business usages, participates in such

a transaction not once but repeatedly, and

receives money in different sums month after

month in this irregular manner until the

taking amounts to nearly one hundred thou

sand dollars, and all the while the matter is

secret between the giver and the taker of the

money, the giver speculating in margins,

through the taker, and losing as he goes, it

beggars credulity to affirm he had no sus

picion that the teller was using the bank's

money for his own use and profit."

Defamation. Libel Against a Non-Resi

dent-——Such a Crime ll/Iay be Committed

Through a Book as Well as a Newspaper

Publication. N . Y.

In the Court of General Sessions of the

Peace, Carlo DeFornaro, a newspaper Writer

and cartoonist, was found guilty in New York

City early in November of the rare crime of

libel committed against a non-resident,

namely Rafael Espindola, a Mexican editor,

and sentenced to one year at hard labor in

the penitentiary. Application for a certifi

cate of reasonable doubt was made to the

Supreme Court. Seabury, 1., in denying the

application on Nov. 27, said :—

“The indictment brought against De For

naro on April 2 is based on the sale of 24

copies of the book to Brentano. That the

book contains the libel does not admit of

doubt, nor does the evidence in justification

do more than create an issue of fact, which

the jury decided adversely to the defendant.

The contention that the crime of libel against

a non-resident relates exclusively to a libel

published in a newspaper and not in a book

s based on an erroneous conclusion. It

should be borne in mind that the law pun

ishes as libelous only the abuse of the right

of the freedom of the press and in no respect

places any restriction on the free exercise of

_ '.¢--'

the right. Our law not only safeguards the

freedom of the press but our Constitution

guarantees that in every prosecution for libel

it makes the jury and not the judge the ar

biter not only of the facts, but of the law.

"It is not necessary in order to constitute

the crime of libel for a book to have been

read by any person, if the defendant know

ingly disposed of or parted with a copy under‘

circumstances which exposed it for sale."

Due Faith and Credit Clause. Deed Is

sued in One State Under a Decree of Divorce

Need Not be Recognized in Another State.

U. S.

In a decision rendered by the Supreme

Court of the United States Nov. 1, in the

case of Fall v. Eastin (Chicago Legal News,

Dec. 11), it was held that a deed to land

situate in Nebraska, made by a commissioner

under the decree of a court of the state of

Washington in an action for divorce, need

not be recognized in Nebraska under the due

faith and credit clause of the Constitution of

the United States. The Court (McKenna,

J.) said:-—

“However plausibly the contrary view may

be sustained, we think that the doctrine that

the court, not having jurisdiction of the res,

cannot affect it by its decree, nor by a deed

made by a master in accordance with the

decree, is firmly established. The embar

rassment which sometimes results from it

has been obviated by legislation in many

states. But this legislation does

not affect the doctrine which we have ex

pressed, which rests, as we have said, on the

well-recognized principle that, when the sub

ject-matter of a suit in a court of equity is

within another state or country, but the

parties within the jurisdiction of the court,

the suit may be maintained and remedies

granted which may directly affect and operate

upon the person of the defendant, and not

upon the subject-matter, although the sub

ject-matter is referred to in the decree, and

the defendant is ordered to do or refrain from

certain acts toward it, and it is thus ultimately

but indirectly affected by the relief grante ."

Employers’ Liability. Federal Act of 1906

Valid in District of Columbia and Territories.

U. S.

In El Paso & Northeastern Ry. Co. v.

Gutierrez, decided by the Supreme Court of

the United States Nov. 15, the federal Em

ployers' Liability Act of 1906, which had
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been held unconstitutional in the Employers‘

Liability cases, 207 U. S. 463, was held valid

so far as it relates to common carriers en

gag'ed in business in the territories and in the

District of Columbia. (Reported in 215

U. S. 87, 54 L. ed. .) To quote from

the opinion, which was delivered by Mr.

Justice Day:——

"It is the duty of the court, where it can

do so without doing violence to the terms of

an act, to construe it so as to maintain its

constitutionality; and, whenever an act of

Congress contains unobjectionable provisions

separable from those found to be unconsti

tutional, it is the duty of this court to so

declare and to maintain the act in so far as it

is valid. It was held in the Employers’

Liability cases that in order to sustain the

act it would be necessary to write into its

provisions words which it did not contain.

“Coming to consider the statute in the

light of the accepted rules of construction,

we are of opinion that the provisions with

reference to interstate commerce, which were

declared unconstitutional for the reasons

stated, are entirely separable from and in

nowise dependent upon the provisions of

the act regulating commerce within the Dis

trict of Columbia and the Territories.

We reach the conclusion that in the aspect

of the act now under consideration the Con

gress proceeded within its constitutional

power, and with the intention to regulate

the matter in the District and Territories

irrespective of the interstate commerce fea

ture of the act."

Insurance. Attempted Modification of Orig

inal Contract by Amendment of Constitution or

By-Laws of Association.—-Illutual Benefit and

Fraternal Insurance Societies. N. Y.

In Dowdall v. Catholic Mutual Benefit Asso

ciation, decided by the New York Court of

Appeals Nov. 23 (N. Y. Law jour. Dec. 4),

it was held that provision in a certificate of

life insurance issued by a mutual benefit asso

ciation that it was issued upon the express

condition that the insured should “in every

particular while a member of said association

comply with all the laws, rules and regula

tions thereof," will not justify a subsequent

amendment by the association of its constitu

tion binding upon the insured whereby single

assessments are largely increased beyond the

rate fixed by his contract of insurance. The

Court said:——

"There is a conflict of judicial decisions in

 

the various states on the point now presented,

but a careful examinatoin of the cases shows

that the great Weight of authority is in favor

of the position that the original contract can

not be impaired."

In Wright v. Knights of Maccabees, decided

in the same Court on the same date (N. Y.

Law jour. Dec. 8), it was held :—

"Benefits cannot be reduced or new con

ditions forfeiting the benefits added by an

amendment of the by-laws, even when the

general right to amend is expressly reserv ."

gmonoponu. “Standard Oil Decision"-—

Sherman Anti-Trust Act Construed—Power to

Prevent Competition, A part from Exercise of

Such Power, can Bring Combination under

Ban of the Law—Congrcss can Regulate All

Instrumentalities Tending to Produce Re

straint of Interstate Trade—Restraint of

Trade Illegal only when Direct and Sub

stantial—P0wer to Restrain Trade Directly

Equivalent to Actual Restraint-Attempts t0

Monopolize Part of a Trade, Prohibited by

Sherman Act, do not Include Such Attempts

Made byLegitimate Means. U. S.

The United States Circuit Court for the

eastern district of Missouri (Sanborn, Van

Devanter, Hook and Adams, J. J.) in U. S. v.

Standard Oil Co., decided Nov. 20, granted

a decree for the petitioner, holding a com

bination such as that effected by single owner

ship of stock in the oil industry illegal under

the provisions of the Sherman Act (reported

173 Fed. Rep. 177, also in Chicago Legal

News, Nov. 27; National Corp. Rep. Dec. 2).

The facts are familiar, and only the important

parts of Judge Sanborn's opinion dealing with

matters of substantive law are here quoted:

“Repeated discussion and consideration of

the purpose and meaning of this act [the

Sherman law] have established, by con

trolling authority, beyond debate in this

tribunal, these pertinent rules for its inter

pretation and application to the facts of this

,case. The test of illegality of a contract or

combination under this act is its direct and

necessary effect upon competition in inter

tates or international commerce. If the nec

essary effect of a contract, combination or

conspiracy is to stifle, or directly and sub

stantially to restrict, free competition in com

merce among the states or with foreign na

tions, it is a contract, combination or con

piracy in restraint of that trade and it vio

lates this law. The parties to it are presumed

to intend the inevitable result of their acts
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and neither their actual intent nor the rea

sonableness of the restraint imposed may

withdraw it from the denunciation of the

statute. . . . The exchange of the stock

or shares in the ownership of competitive

corporations engaged in interstate or inter

national commerce for stock or shares in

the ownership of a single corporation, the

necessary effect of which is a direct and sub

stantial restriction of competition in that

commerce, constitutes a combination in re

straint of commerce among the states or

with foreign nations that is declared illegal

by this law. . . .

“It was the granting of the power to prevent

competition to the holding company, not

the subsequent exercise of that power, that

in the opinion of the Supreme Court brought

the combination under the ban of the law,

Harriman v. Northern Securities Company,

197 U. S. 244, 297, and a similar but greater

power was vested in the principal company

in this case by the trust of 1899. For some

time, therefore, before the transfer in each

of these cases a group of stockholders con

trolled a majority of the stock of potentially

competitive corporations which they vested

in the holding company, so that the latter

had the power to operate them together with

out competition, and the rule which governs

one must control the other. . . .

"Congress has plenary and indisputable

power under the commercial clause of the

Constitution to restrict and regulate the use

of every instrumentality employed in inter

state or international commerce so far as it

may be necessary to do so in order to prevent

the restraint thereof denounced by the anti

trust act of 1890. . . .

The purpose of the act of July 2, 1890,

was to prevent the stifling and the substan

tial restriction of competition in interstate

and international commerce. The test under

that act of the legality of a combination or

conspiracy is its direct and necessary effect

upon such competition. If its necessary effect

is but incidentally or indirectly to restrict

competition while its chief result is to foster

the trade and increase the business of those

who make and operate it, it is not violative

of this law. Hopkins v. U. S., 171 U. S.

578, 592; Anderson v. U. S., 171 U. S. 604,

606; U. S. v. joint Traffic Association, 171

U. S. 505, 568; Addyston Pipe & Steel Co. v.

U. 5.,175 U. S. 211, 245.

"But if its necessary effect is to stifle, or

directly and substantially to restrict, free

competition in commerce among the states

or with foreign nations, it is a combination

or conspiracy in restraint of that trade and

it falls under the ban of the act. U. S. v.

Trans-Missouri Freight Association, 166 US.

290, 339, 340, 342; Addyston Pipe 8: Steel

Co. v. U. S., 175 U. S. 211, 234; U. S. v. joint

Trafiic Association, 171 U. S. 505, 576, 577;

U. S. v. Northern Securities C0. 120 Fed.

721, 722.

"And the power to restrict competition in

interstate and international commerce vested

in a person or an association of persons by a

contract or combination is indicative of its

character, for it is to the interest of the par

ties that such a power should be exercised

and the presumption is that it will be. . . .

“There is much more probability that cor

porations potentially competitive .will sep

arate and compete when each of their stock‘

holders has a separate certificate of his shares

of stock in each corporation which he is free

to sell than when a majority of the stock of

each of the corporations is held by a single

corporation which has the power to vote

the stock and to operate them. . . .

“Because the power to restrict competition

in interstate commerce granted to the Stand

ard Oil Company of New Jersey by the trans

fer to it of the stock of the nineteen com

panies and of the authority to manage and

operate them and the other corporations

which they controlled was the absolute power

to prevent competition among any of these

corporations; because this power was greater,

more easily exercised, more effective and more

durable than that which the three thousand

stockholders of these corporations previously

had; because many of these corporations

were potentially competitive and were en

gaged in interstate commerce, and the neces

sary effect of the transfer of the stock of the

nineteen companies to the holding company

was, under the decision in the case of the

Northern Securities Company, a direct and

substantial restriction of that commerce;

that transfer and the operation of the com

panies under it constituted a combination or

conspiracy in restraint of interstate and

international commerce in violation of the

anti~trust act of July 2, 1890.

“Every sale and every transportation of an

article which is the subject of interstate com

merce evidences a successful attempt to

monopolize that trade or commerce which
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concerns that sale or transportation. If the

second section of the act prohibits every

attempt to monopolize any part of inter

state commerce, it forbids all competition

therein and defeats the only purpose of the

law, for there can be no competition unless

each competitor is permitted to attempt to

draw to himself and thereby to monopolize

some part of the commerce. This is not,

it cannot be, the proper interpretation of

this section. It must be so construed as to

abate the mischief it was passed to destroy

and to promote the remedy it provided. It

was enacted, not to stifle, but to foster, com

petition, and its true construction is that

while unlawful means to monopolize and to

continue an unlawful monopoly of interstate

and international commerce are misdemeanors

and enjoinable under it, monopolies of part

of interstate and international commerce

by legitimate competition, however success

ful, are not denounced by the law and may

not be forbidden by the courts. Whitwell v.

Continental Tobacco Co., 60 C. C. A. 290, 298,

125 Fed. 454, 462; Phillips v. Iola Portland

Cement Co., 61 C. C. A. 19, 20, 125, Fed. 593,

594."

Monopolies. Restraint of Trade Illegal

only when Direct and Substantial—Combina

lion Between Corporation and its Officer or

Agent Cannot be Formed by Thoughts or

Acts of Only One Person. U. S.

In the United States Circuit Court of Ap

peals, Judge Sanborn handed down a de

cision at St. Paul Nov. 19 which had points

of resemblance to the opinion which he wrote

in the Standard Oil case. Thus the principle

that competition must be directly and sub

stantially, not indirectly and incidentally

restricted, to put a combination under the

ban of the Sherman Act, was re-asserted.

On the facts of the case, however, judgment

was given in favor of the defendants. U. S.

v. Union Pacific Coal Co., ct al.

"A coal company engaged in mining and

selling its coal is not prohibited by the Anti

Trust act or by the law from refusing to sell

its coal, from selecting its customers, from

fixing the price and terms. . . .

“A combination between a corporation

and its officer or agent in violation of the

Anti-Trust act cannot be formed by the

thoughts or acts of the oflicer or agent alone,

without the conscious participation in it of

any other officer or agent of the corporation.

"The union of two 0!‘ more persons, the

conscious participation of two or more minds,

is indispensable to an unlawful combination."

wun and Administration. When Income

of Life Beneficiary Begins to Accrue—- No

Distinction between Legacy of Specific Property

and Bequest of Residuum or Aliquot Part

Thereof. Ill.

In a controversy with regard to the effect

of the will of Marshall Field, the question

before the court was whether the daughter

of the deceased was entitled to an apportion

ment of the income accruing to the estate

from its personal investments for the period

intervening between the death of the testator

and the date of the distribution of the trust

funds in which, under the terms of the will,

she was interested. The Probate Court of

Cook County, 111., answered the question in

the affirmative in Matter of the estate of Mar

shall Field (Chicago Legal News, Dec. 11),

saying in part :—

"It is contended by the executors that there

is a distinction between a legacy of specific

property to trustees for the use of the bene

ficiary, for life with remainder over, and a

similar bequest of the residuum or an aliquot

part thereof. Such distinction has been

recognized in one state only (Welsh v. Brown,

14 Vroom [N. 1.] 37,) and the New Jersey

cases seem to form an exception to the general

doctrine of the American decisions. There

are certain English cases also which, while

not specifically in point, seem to maintain

the distinction and are perhaps fairly inter

pretable as holding that the rule as to a

residuary legacy does not apply in the case of

a specific legacy for life with remainder over.

See Loumdes v. Lowndes, 15 Vesey 301;

Gibson v. Bott, 7 Vesey‘Jr. 89.

“On the other hand there are numerous

American cases which seem to support the

proposition that there is no appreciable dis

tinction between the two classes of legacies

and that the reason for permitting the life

tenant of the legacy with remainder over to

a third party to receive the income from the

date of the death of the testator is perhaps

even stronger in the case of one who receives

such specific legacy as against one who re

ceived a portion of the residuum. . . .

“If then the will is itself silent as to the time

when the income derived from the personal

estate shall begin to accrue to the use of the

life beneficiary, the overwhelming weight of

authority is that it begins at the date of the

death of the testator."
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SECRET DIVORCES

HERE has lately been some con

troversy in New York State

about the propriety of secret proceed

ings in suits for divorce. Such discus

sion would have been less likely to occur

if there were less confusion in the law of

divorce, as it exists in the United States,

and the people of this country could

come to some sort of a common agree

ment with regard to the provisions of an

ideal divorce law.

It is exceedingly doubtful whether a

uniform divorce law will ever be adopted

by all the states. When we consider

what a gulf separates New York, North

and South Carolina, and the District of

Columbia from the other states, it

determining what grounds for divorce

shall be recognized, it does not look as

if sectional traditions and prejudices

could ever be completely overcome.

We are pleased to find, however, that

the uniform Divorce Law drafted by the

national Commissioners has been enacted

in New Jersey, Delaware and Wisconsin,

and possibly elsewhere. It is not vain

to expect that it may be adopted by a

large number of states, and that the

remainder may be favorably influenced

by the movement to abolish, at least,

some of the more objectionable pro

visions of the older laws. And as former

Justice Henry B. Brown has said, while

uniformity in the substantive law is not

attainable, it may be secured in the

The Editor’s Bag

@QQQQQQQ

  

Ell

law of divorce procedure (see 13 Law

Notes 128).

The Uniform Divorce Law has a pro

vision relating to that point of proce

dure which is involved in secret divorces.

Section 12 reads :—

All hearings and trials shall be had before

the court, and not before a master, referee,

or other delegated representative, and shall

in all cases be public.

Section 15 is as follows:

No record or evidence in any case shall be

impounded, or access thereto refused.

The law of New York is completely

at variance with the two foregoing pro

visions. It allows the referring of con

tested divorce cases, and the referee

may in his discretion exclude the public

from the hearing, while the judge is

understood to have power, under a rule

of practice, to direct the sealing of

papers. We may accept as sound the

opinion of the New York Law journal

that this custom of referring contested

cases hasresulted in sham and subterfuge,

owing to the effect of the provision that

the answer in a divorce case need not be

verified. This rule has made possible

the trying of cases which are really un

contested before referees, and in a de

feat of the law that all such cases shall

be heard in open court. Probably not

enough defenders of the propriety of

secret proceedings in uncontested cases

could be found to create an issue on

that score; the question to be considered

is, should all contested cases have a
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public trial, and is the Uniform Divorce

Law defective in this respect?

We frequently hear the argument that

the publication of the repugnant details of

divorce cases has a debasing effect upon

the public mind; and it is sometimes

argued, on the other hand, that such

publicity is desirable in the interest of

public morals, to cover with shame loss

of respect for the marriage tie. But

probably it would be possible to abridge

the privileges of the press in reporting

such proceedings, if it were deemed ad

visable for the protection of public

morals, and the real question is not

whether publicity is or is not desirable.

It is rather whether the forms of a

public trial need to be retained to pro

tect the rights of the parties and the in

terests of the community.

Secret trials are utterly at variance

with the spirit of American institutions.

While the right of individuals to settle

their private controversies by the ar

bitrament of any person who may be

acceptable to them may be conceded,

the process of the court should not issue

without full opportunity for public

knowledge as to where, how, and why

it is issued. In an Anglo-Saxon com

munity, it is repugnant to popular

notions of justice that the machinery by

which it is maintained be hidden, under

any circumstances, from public view.

It is certainly no argument for secrecy

to-day that the parties desire it, or that

the facts are unfit for publication. Such

secrecy offers too strong a temptation

for collusion, and too great a risk of the

maladministration of laws which so

ciety wishes to see respected.

We are glad to see that the Royal

Commission which is to consider the

divorce laws of England will deal spe

cially with the question of the publicity

of divorce proceedings. If their report

concurs with the attitude of our own

Commissioners on Uniform State Laws,

an important principle will have re

ceived additional influential support,

and the grave defect of the New York

law will have become even less contro

vertible.

 

THE VENERABLE TRADITION OF

THE RIOT ACT

HE curious extremes to which the

conservative tenacity of their

institutions may sometimes be carried

by Englishmen is illustrated by an in

cident which recently occurred in South

wark. We are indebted for the follow

ing to a New Jersey lawyer who sends

us a newspaper clipping received from

a friend in England :—

Sir Forrest Fulton, K. C., adds to his ofiioe

of Recorder of London that of Steward of the

City Manors in Southwark, and in that latter

capacity he was called upon with all solem

nity to constitute and preside over the three

Courts Leet. A jury having responded, it fell

to the Prothonotary (Mr. W. Hayes), a lesser

official, to call, "All persons having anything

to do with this court draw near and give your

attention, on pain of amerciament." There

after the faithful twelve took a fearsome

mediaeval oath swearing to spare no one for

love, favor, fear, or affection, and to present

no one through hatred, malice, or illwill, the

King's counsel to keep, and not disclose the

same. Next, the Riot Act was read, due

warning being given that tumultuous persons

disturbing the proceedings—there were none

—"shall be adjudged felons without benefit

of clergy, and shall suffer death as in the case

of felons without benefit of clergy." But

there was nothing to be done, even by the

"afiearers" whom the Court appointed, and

Sir Forrest Fulton having remarked upon the

laudable veneration with which the City main

tained its ancient institutions and customs,

the jury dispersed—not, however, before they

had laid proper claim to their right to appoint

ale-conners and flesh-tasters, which was

granted. ‘

“The fearsome mediaaval oath," com

ments our friend in Newark, “is the

usual oath administered to grand jury
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men in New Jersey and I doubt not in

most of the states, but the reading of

the Riot Act seems unnecessary in a time

of profound quiet.”

 

WE DON’T WANT WOMEN JUDGES

AND WE NEVER DID WANT THEM

HIGHLY esteemed legal con

temporary did us the honor to

take our burlesque “Call to Arms” in the

November Green Bag most seriously.

So seriously, in fact, that it has devoted

two or three columns to a refutation of

our supposed argument for the admis

sion of women to positions at the bar

and on the bench. Such views are by

our friends deemed unworthy of a law

periodical like the Green Bag. It is

intensely gratifying to find that our

flippant opinions receive as grave con

sideration as some of the sober obser

vations of our learned contemporaries.

VARIATION OF THE COMPASS

R. GEORGE R. KLINE, of the

law firm of Shipp & Kline, Moul

trie, Ga., sends us the following story :—

In a certain wiregrass county of southwest

Georgia, a land case was slowly wending its

way through the courts. The plaintiff claimed

that he had been defrauded of one hundred

acres of land, by a line run at an angle of

forty-five degrees north of the line claimed

by him to be the correct one.

The fact that the county surveyor had been

bribed was a matter of general rumor and sus

picion; however, nothing to that effect had

been proven.

Captain H , counsel for the plaintiff,

was cross-questioning the county surveyor,

and asked him the cause of this change from

the original line to the one in the northerly

direction.

Mr. T answered, "It was caused by

variation of the compass."

Captain H then asked Mr. T—— to

explain to the court, the jury and himself,

ordinary laymen who were ignorant of this

 

 

 

scientific terminology, the meaning of this

term.

Mr. T——, who seemed glad to divulge his

extraordinary wisdom to the gaping multi

tude, expressed himself as delighted to do so,

and after many preliminaries, proceeded thus:

“Variation of the compass is caused by the

efiect of metallic substances upon the point

of the needle—"

Capt. H— interrupted him there, and

said, "So far, so good, Mr. T——, now please

enumerate to the judge and jury the basic

metals." Mr. T , not seeing the trap,

gladly fell in, and among the metals called

 

 

 

silver. Capt. H then warmed up, and

said:—

“Now, Mr. T let me see if I have your

idea; the line at a certain point diverged, this

divergence was caused by variation of the

compass, this variation was caused by the

effect of metallic substances upon the point

of the needle, and one of the metallic sub

stances is silver. Now, Mr. T please

answer this hypothetical question. Just sup

pose, for instance, you were surveying this

line in a straight way, then the defendant in

this case were to come along and place without

your knowledge one hundred and fifty silver

dollars in your right hand pants pocket,

would this amount of silver cause suflicient

variation of the needle to take in this land?"

The question was answered by a verdict

for the laintifi, the surveyor being so em

barrassed that no answer would come.

 

THE FORMAL OATH IN MANY LANDS

THE ceremony of formal oath taking has

been known since earliest history, and

in thousands of years the only changes in

form have been due to the introduction of the

Bible and the cross in Christian nations. As

administered in most of the law courts of

Europe, the form of oath is practically the

same as in the United States, though some

what more ceremonious.

Of all witnesses, the French deponent has

the least ordeal to pass through. A crucifix

is placed above the Judge's seat, and this is

supposed to obviate the necessity of each

witness handling one, or a Bible.

“You swear to tell the truth, the whole

truth, and nothing but the truth?" the Judge

asks, and the witness, lifting up his right

hand, answers, "I swear it."
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In Austria a Christian witness is sworn be

fore a crucifix placed between two lighted

candles. Holding up his right hand he says,

"I swear by God, the Almighty and All Wise,

that I will speak the pure and full truth in

answer to anything I may be asked by the

court." If the witness is of the Jewish race,

he uses the same words, but places his hand

on a Bible opened at the page on which

appears the Third Commandment, and the

crucifix is removed.

In a Belgian court the witness says: "I will

speak the truth, the whole truth and nothing

but the truth, so help me God and all the

saints." No Bible is required in the admin

istering of this oath.

The Italian witness generally takes the

oath in a dramatic manner. Resting his hand

on an open Bible he excl/aims: “I will swear

to tell the truth, the whole truth, and nothing

but the truth." ‘

More ceremony attends ,;the administering

of an oath in a Spanish court. The witness

kneels on his right knee and places his right

hand on the sacred book. The Judge then

asks, "Will you swear to God and by those

holy gospels to speak the truth to all you

may be asked?" The witness replies, "Yes,

I swear," to which the Judge rejoins, "Then

if thus you do, God will reward you, and if

not, will require of you." In a few districts

this form is varied by the witness placing the

middle of his thumb on the middle of his fore

finger, kissing his thumb, and declaring, “By

this cross I swear.”

It is to be hoped that the Norwegian wit

ness is properly impressed with his obligation

to speak the truth, or considerable energy is

wasted. He is required to raise his thumb,

forefinger and middle finger, these signify

ing the Trinity. Before the oath is actually

taken a long exhortation is delivered, running

in part :-——

“Whatever person is so ungodly, corrupt

or hostile to himself as to swear a false oath,

or not to keep the oath sworn, sins in such a

manner as if he were to say: ‘If I swear

falsely, then may God the Father. God the

Son and God the Holy Ghost punish me, so

that God the Father who created me and all

mankind in His image, and His fatherly good

ness, grace and mercy, may not profit me,

but that I as a perverse and obstinate trans

gressor and sinner may be punished eternally

in hell. If I swear falsely, then may all I

have and own in this world be cursed; cursed

be my land, field and meadow, so that I may

never enjoy any fruit or yield from them;

cursed be my cattle, my beasts, my sheep,

so that after this day they may never thrive

or benefit me; yea, cursed may I be and every

thing I possess.’ ”

And sometimes all that-—and all the rest

of it-in the matter of a suit brought to

collect for a pair of boots, perhaps.

 

LAMB AND THE INNER TEMPLE

‘ ‘ IF the proposal made by Mr. E.V. Lucas for

the erection of a statue to Charles Lamb

in London, be adopted, certainly no more

fitting place than the Inner Temple Gardens

could be selected," says the London Law

journal. “No author has closer associations

with the Temple, not even Johnson or Gold

smith, after whom some of its buildings have

been named.”

 

APPLYING JUDICIAL ETHICS

THIS joke is told on Elmer E. Rogers,

who wrote the first code of ethics for

the bench. The scene was in the Circuit

Court of Judge Adelor J. Petit, Chicago.

Mr. Rogers, as chairman of the Committee

on Professional Ethics of the Illinois State

BarAssociation,it appears, had written canons

of ethics on “The Duties of the Bench to the

Bar and the Public," to supplement the

ethics of the lawyer. The entire code will

not be acted upon by the Association until

its annual meeting in June, 1910.

Seeing what he believed to be a good op

portunity in a motion in this particular law

suit before Judge Petit to initiate one of his

novel canons of ethics for judges, Attorney

Rogers began: "A judge is more important

than the President of the United States.

Congress makes laws and the President exe

cutes them. but the Supreme Court of the

United States may come along and annul the

work of both. For various reasons, therefore,

the courts, more than any other class of

society, are in position to establish ethical

standards for the entire nation."

Then he represented that the conduct of

opposing counsel had involved a breach

of lawyers’ ethics, and as section 57 of

Bench Ethics provided that "The judge should

endeavor to maintain ethical standards, to

promote in general the interests of the pro

fession and the welfare ‘of the public," that

there would be also a breach of judicial

ethics, unless the Court imposed a fine on
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opposite counsel. He suggested five dollars

as about the correct measure of damages done

to legal ethics, and added that it gave the

first opportunity for a judge to set a precedent

for the American judiciary.

The Court’s only response was, “Oh. Ihave

enough to do to look after these lawyers and

litigants without troubling myself about

ethics."

 

HIS OPENERS

ROM Panama we have received the follow

ing juicy anecdote:—

"Brothers and sisters." began the old par

son, “I shall not choose any particular text

this morning, but shall preach from where I

open the book, and no matter where, I shall

find the wrath that is to come upon the wicked

who will be cut off when they have shuffied

05 this mortal coil. It is now open,

an "

Here the parson was interrupted by a

lawyer of his flock, Deacon X., who had been

asleep and hearing the words “open, cut,

and shufile," forgot himself and cried out:

"It’s yours! What did you open on?"

The surprise of the good man in the pulpit

was great, but the deacon collapsed when the

reply from the parson came, “It is opened on

Kings."

 

 

WHERE THE AUTOMOBILE IS AN UN

HOLY THING

AYOUTHFUL member of the M— bar was

retained to represent a defendant in

a Georgia Justice Court in a case of hog-steal

ing. Upon the eventful morning, thinking

to do the thing up in fine style, he rented an

automobile in which to make the trip.

Now this was a fatal error, but worse is still

to come, for he carried with him about

twenty-four volumes of law books. Poor in

experienced youth, he had not yet learned

that the jurisdiction of his honor the J. P.

was second to none but the Divine Law, and

that they often reverse the Supreme Court of

the state and sometimes of the United States.

Behold him as he approaches this rustic

scene of primitive justice. Under a mighty

pine tree, standing as a sentinel, rearing its

majestic head above its fellows, as though

realizing the extra dignity derived from

sheltering so eminent a jurist, stands our

august and honorable Justice, upon whose

Atlas-like shoulders are borne the burdens of

his people and upon whose noble brow the

Jove-like thundering of outraged dignity

speaks in forked looks like lightning.

The advance army of geese, in panderno

nium, thrice cries the call to arms. The mule,

which has hitherto been idly flicking the

flies from off his sides, in wild alarm strains

his halter, and breaks and dashes madly

through the woods as though pursued by a

thousand demons. The lazy dog awakes, and

yelping loudly places his tail between his legs

to join the madly scattering caravan. Thus

came our hero on the spot.

In a few moments Court was called to order,

and the young attorney faced a jury of his

peers. The trial was short and speedy. He

was fined $1,000 for contempt of court, his

automobile levied on, his law book con

fiscated as seditious matter, and had it not

been for cooler heads he might possible have

been lynched.

He is now a wiser but sadder man and is

trying to have the fine set aside and recover

the attached property.

 

NO INVIDIOUS COMPARISONS.

AN anecdote is told of a certain New Eng

land judge who relieved the monotony of

his court one day with a quiet though tell

ing observation.

"And, gentlemen of the jury, began a

flowery advocate, pleading before his honor,

"as I stand at this bar to-day in behalf of a

prisoner whose health is such that he may at

any moment be called before a greater Judge

than the judge of this court, 1-"

His honor rapped sharply on his desk.

Counsel stopped suddenly, and looked up with

an interrogation in his protesting face.

"The advocate," said the court, with great

dignity, "will please confine himself to the

case before the jury, and not permit himself

to make invidious comparisons."

 

CONGRATULATIONS TO COUNSEL

YOUNG Concord lawyer, according to

the Concord (N. H.) Monitor, had a

foreign client in police court the other day.

It looked rather black for the foreigner, and

the Concord man fairly outdid himself in

trying to convince the magistrate that his

client was innocent.

The lawyer dwelt on the other's ignorance

of American customs, his straightforward

story, and enough other details to extend
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the talk fully fifteen minutes. His client was

acquitted.

In congratulating the freed man the lawyer

held out his hand in an absent though rather

Suggestive manner. The client grasped it

warmly.

“Dot was a fine noise you make," he said,

"T'anks. God-by."

EXAMPLE OF ECONOMY IN JUDICIAL

ADMINISTRATION

OLONEL JOSIAH H. BENTON, JR.,

at the Boston University Law School

alumni dinner given recently, told of a

judge fining the prisoner at the bar 810.

The prisoner, who was a stranger in Ken

tucky, glanced about the court a moment,

and then turning to the judge said: "Your

honor, I do not see any one I know here to

borrow $10 of, Wlll you be kind enough to

lend me the money?"

The judge, hesitating a moment, replied:

“In that case I shall have to remit the fine,

as Frankfort county can better allord to lose

the money than I."

NOT JUST WHAT WAS WANTED

N American corporation, not so very

long ago,was engaged in litigation with

a South American republic over certain con

cessions. One day the head office in New

York received from its agent in the country

a cablegram reading:—

"Courts have rendered just decision."

An hour later there went over the wires to

the South the following:

"Appeal at once to American Minister for

diplomatic intervention."

A NEW SLOGAN

IST! let all anarchists take note

And learn this slogan here by rote.

With this for war-cry they can come

At once into millennium.

The secret I alone discovered

Through some old volume late uncovered.

"The first thing that we do" 'tis said,

Is kill the lawyers-kill them dead!"

HARRY R. BLYTHE.

The Editor will be glad to rccewe for this department anything likely to entertain the reader: of

the Green Bag in the way of legal anLqux'tu's, facatie, and anecdotes.

USELESS BUT ENTERTAINING

"Why should my client be convicted of

murder?" demanded counsel for the accused.

"No other man has ever been convicted in

this jurisdiction on such a charge.”

The prosecuting attorney admitted that it

hadn't occurred to him in that light, and the

prisoner was accordingl discharged.

entral Law Journal.

 

“Were you ever in prison?" demanded the

prosecuting attorney insinuatingly.

"Yes, sir," admitted the gray-headed wit

ness for the defense.

“Ahal I thought so.

I ask?"

"Assault and battery with intent to kill."

“And how long were you in prison?"

And what for, may

"Until I escaped. sir."

The prosecutor turned triumphantly to the

gentlemen of the jury.

“So, gentlemen," he said, "we have here, as

the chief witness for the defense, an ex-con

vict and fugitive from justice by his own con

fession 1"

He turned again to the witness. “When

and where were you in prison, sir," he sneered.

The old man straightened up and spoke in a

strong, clear voice:—

“I was captured, sir, at the battle of Fort

Harrison on the twenty-ninth of September,

1864. and sent to Libby Prison, Richmond. I

effected my escape while being transferred to

Salisbury, North Carolina. As to—"

But that was already more than the prose

cutor wanted to know.—Everybody's.

This should have read “full buckrom."

NOTICE IN RE BOU/VD VOLUMES

In the December issue an error was made in announcing the publication of bound

volumes of the Green Bag “in full morocco at $4.00."

The charge for bound volumes has been fixed at $4.50 for half morocco. and at for

green buckram.
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Important Lilfgaffon

In the prosecution of the American Ice

Company in New York State, the Donnelly

anti-monopoly act, which had been virtually

a dead-letter since its passage, was resorted

to, and the jury brought in a verdict resulting

in the imposition of a fine of $5,000 on the

defendant. The Donnelly act, which has

been in force for ten years. is atterned

closely after the Sherman act. e higher

courts are likely to be called up to interpret

the law in view of this conviction.

 

Judge Leet handed down a decision Novem

ber 24 in Montreal, which if sustained by

the higher courts will open the door of the

Dominion of Canada to forei insurance

companies. He held that t e Canadian

insurance act, providing that no unre 'stered

company may write insurance in anada,

is invalid in designating the insurance business

as a trade, as “the Dominion Parliament

has no power to regulate it in the way in

which the act in question attempts to do."

 

A verdict of not guilty was returned Decem

ber 8, b the jury in the prosecution of thirty

two de endants at Boston for alleged attempts

to defraud by collusive bidding on contracts

for structural steel work for the city of Boston,

and for having an alleged monopoly of the

structural steel business in Massachusetts

and the states adjacent thereto. The trial

in the Sn erior Court before Judge Robert

0. Harris sted fifty-four days, and the jury

debated nine hours. The counsel for the

defense included many leading lights of the

Boston bar.

 

The ap 1 of Gompers, Mitchell and

Morrison rorn the decision of the Court of

Appeals of the District of Columbia (21

Green Bag 643) came before the Supreme

Court of the United States November 29, on

a petition for a writ of certiorari. Samuel

Gom rs had reviously asserted that IIudge

Wrig t, who fbund the appellants gui ty of

contempt for violating the injunction, was

"biased and unfit to wear the judicial ermine,"

and the convention of the American Federa

tion of Labor at Toronto had protested

against the court's "unjudicial and intem

perate language." The Federation had also

voted to continue the salaries of the men,

if they are imprisoned, durin the terms of

their im risonment. The ntral Labor

Union adopted resolutions at Philadelphia

November 14 for a eneral strike by wage

workers throughout t e country for a period

of two weeks, beginning on the date of im

prisonment. The issues were also brought

before the Supreme Court by the appeal of

the Bucks Stove & Range Company from

the modifications of the original decree.

 

The investigation of the sugar weighing

frauds by the Department of Justice in Novem

ber developed the fact that man more

Government officials were involved t an had

been at first su posed. It was also discovered

that one of t e most important and long

trusted superintendents of the American

Sugar Refining Compan , James F. Bender

nagel, was involved. Collector William Loeb,

Jr., of the port of New York on November 19

announced the removal of seventy-three

employees for corruption or inefficiency.

The sugar company has also dropped many

of its employees. Several of the cases came

to trial before Judge Martin in the United

States Circuit Court at New York City,

November 29.
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TWO SQUEALERS

Williams, in the Boston Herald

A cartoon which illustrates the po ularity. in

many uarters at least. of the Standar Oil decision

and o _ the latest developments in the sugar

prosecutions.
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Suit has been filed in the United States

Circuit Court at St. Louis, to prevent the

consolidation of the United States Telephone

Comgaiiily with the Bell Tele hone system.

The e companies are accuse of attempting

to build a monopoly by absorbing independent

companies. The purchase of a substantial

minority of stock in the Western Union

Teleira h Com any by the American Tele

grap Telep one Company may have a

conse uences leadin to some significant

legal gevelo ments. e federal government

has since ay, 1908, been investigating the

telegraph and telephone companies in accord

ance with a resolution adopted by the United

States Senate. A joint le 'slative committee

appointed in New York tate to investigate

t e same business be an its work Dec. 1,

the same day on whi the New York Tele

phone Compan , a subsidiary of the American

elephone & ele raph Company, cut its

suburban rates. be American or "Bell"

company had bought the interest of the

Western Union in the New York Company,

and as the largest individual shareholders

in the Bell company control the Postal Tele

graph Company, those who believe in com

petition in this business may feel a grieved

and prosecutions for violation of the her-man

anti-trust law may even be undertaken. In

Missouri Attorney-General Major has asked

for a special examiner to take testimony

with regard to the alle ed me er of the

Bell company and the estern nion. The

independent companies, which are more

numerous in the West than in the East,

would of course be pleased by any measures

to break up a monopoly.

 

Important Legislation

Alabamans defeated a prohibition amend

ment to the state constitution Novem

ber 29, by a majority estimated at from

12,000 to 20,000 votes.

The second session of the 61st Congress

of the United States opened December 6.

The business of the first day included the

presentation of three bills providing for an

investigation of the sugar frauds, of one

introduced by Representative Mann of Illinois

to check the "white slave" trafiic, one for

the establishment of order in Nicaragua,

one for postal savin 5 banks, and one granting

statehood to New fivlexico and Arizona.

 

The Immigration Commission issued a

report December 10 covering the “white

slave trafiic," the inquiry covering the cities

of New York, Chica 0, San Francisco, Seattle,

Portland, Salt La e City, 0 den, Butte,

Denver, Buffalo, Boston and ew Orleans.

The Commission believes the evidence war

rants the report being used as a basis for

legislative and administrative action. A

number of suggestions of administrative

changes and more rigid enforcement of ex

isting regulations by the Department of

Commerce and Labor, particularly by the

Bureau of Immigration, and amendments of

the immigration act itself are submitted by

the commission. Another recommendation

was that the transportation of persons from

one state, territory or district to another for

the purpose of prostitution be forbidden

under heavy penalties. The Commission

also ex ressed the opinion that the Legisla

tures o the several states should consider the

advisability of enacting more stringent laws

regarding rostitution. It was sug ested

that the I nois statute regarding pan ering

be carefully considered.

 

Lord Morley's plan for the reform in the

British administration of India went into

effect November 15. All religious and special

interests ma elect representatives to the

viceroys an provincial councils, but the

imperial and rovincial governments may

declare ineligiblg those persons whose election

is considered contrary to public interests.

The viceroy's council in the future will have

370 members instead of 126. The functions

of the council will be considerably enlarged.

 

The second session of the eleventh Parlia

ment of Canada opened November 11 with

the reading of the speech from the throne

by the Governor-General, Earl Gre . The

s eech reafiirrned the position ta on by

t e joint resolution adopted last session

regarding naval defense, which enunciates

the necessity for Canada's undertaking a

share in the empire's naval defense. Regard

ing tariff changes the speech was non-com

mittal. Indications are that the naval policy

will be the princi a1 subject of discussion

this session. Ot er important measures

will include a bill to ratify the Franco

Canadian commercial treaty, a bill respecting

trade combinations which unduly enhance

prices, and a bill to authorize the ex ansion of

the Government railway (Interco onial) by

acquiring branch lines.

 

Pcrsonal— The Bench

Chief fJustice W. A. Johnston of the Supreme

Court 0 Kansas was given a dinner recently

in honor of his rounding out a quarter cen

tury on that bench.

Chief Justice W. J. Mills of the New Mexico

Supreme Court was appointed Governor

of the territory, November 24, to succeed

George Curry, resigned.

 

 

Democrats representing sixteen counties

nominated Judge Warren E. Settle of

Bowling Green, Ky., November 11, to

succeed himself as jud e in the second appel

late district of Kentuciy.

Jud e Willis Brown of the Juvenile Court

in Sat Lake City, Utah, a well-known

authority on juvenile court laws, gave a
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lecture at Calvary Baptist Church, Providence,

R. 1., November 17.

Judge Leander Stillwell of Erie, Kan.,'

has been selected for appointment as first

deputy commissioner of pensions, to succeed

James L. Davenport, elevated to the com

missionership.

 

 

Judge Robert O. Harris of the Superior

Court of Massachusetts addressed the twen

tieth Century Club of Boston November 21,

on "The Responsibility of Society Toward

the Discharged Prisoner."

 

Harrin n Putnam of Brooklyn was

recently appointed by Gov. Hughes to be

ustice of the Supreme Court for the Second

udicial District, to fill the vacancy caused

y the resignation of Mr. Gaynor.

 

udge Henry J. Wells of Cambrid e, Mass,

ce ebrated hisei hty-sixthbirthda ovember

16. Jud e We was born in harlestown,

Mass rn 1 23. He studied law in San Francisco,

was admitted to the bar and finally became

a judge.

 

Chief ustice L. A. Emery of the Supreme

Court 0 Maine described the courts of

England, from his observations made abroad

last summer, before the students of the Uni

rsrersit of Maine School of Law, November

an 16.

 

Judge Thomas N. Allen of Olympia, Wash.,

has put into book form his recollections of a

Kentucky village and its inhabitants. The

Tacoma Ledger says of "The Chronicles of

Oldfields": "Kentuckians may well be roud

of his s pathetic description of life uring

ante-be um days."

 

The Connecticut Probate Assembly met

November 10 at Hartford and listened to a

paper read by Jud e L. P. Waldo Marvin

of Hartford, on " e Relative Ri ht of a

Husband and Wife in Estate of ecedent,

when Married Prior to June 22, 1849, and

to April 20, 1877."

 

Charles F. Jenney of Hyde Park, Mass,

has been appointed to the place on the

Superior Court bench made vacant by the

death of Judge Robert R. Bishop of Newton.

Mr. Jenney was formerly a member of the

Massachusetts senate, and has been a lecturer

aligstéhe Boston University Law School since

 

Chief Justice Farmer of the Supreme

Court of Illinois says that the law's dela ,

of which President Taft spoke forcibly awhi e

ago, is "more imagina than real.’ Whilehe admits that there riiave been "palpable

instances of unreasonable delay," he still

contends that the courts have given prompt

attention to thousands of cases.

The Connecticut State Bar Association in

tends to give a complimentary banquet in

New Haven on the evening of February 7

to Chief Justice Baldwin, who retires from

the Supreme Court on February 5; to Jud e

Hall, of the Supreme Court, who takes t e

pllgce of Chief Justice; and to Judge Silas J.

binson, who fills the vacancy.

Leave of absence has been granted by the

University of Missouri to ‘Ridge John D.

Lawson, dean of the Law epartment, to

visit Europe and the Orient for the purpose

of studying the conditions surroundin s the

enforcement of the criminal laws. e will

specially look into the reasons why the pro

cedure in criminal cases is so much slower

here than in England. He will be gone a

year.

As a tribute to Hon. James Tyndale

Mitchell, retiring Chief Justice of the Supreme

Court of the Commonwealth of Pennsylvania,

the Allegheny County Bar Association held

a banquet at the Fort Pitt Hotel, Pittsburgh,

Pa., October 28. D. T. Osborn acted

as toastmaster, and the speakers included

iustice D. Newlin Fell, who succeeds Chief

ustice Mitchell, George B. Godon, Wooda N.

Shafer and Charlesudge John D.

rien.

arr,

A. 0'

 

Judge Charles F. Amidon of the United

States District Court for North Dakota, in an

address in Fargo, N. D., Nov. 30, advocated

the execution, by humane methods, of the

professional criminal and the hopelessly in

sane. He took the position that it costs as

much to keep a man in the penitentiary as it

does to keep and educate a man in a univer

sity and that well-behaved young men should

not be deprived of an education by the ex

penditure of ublic money to keep an unre

deemable ba man under lock and key.

Hon. William H. Pope, who was recently

appointed by President Taft Chief Justice of

t e Supreme Court in the territory of New

Mexico, spent his boyhood in Atlanta, Ga.

Being graduated from the University of

Georgia at the head of his class, he began the

practice of law in Atlanta. His successful

career, however, was interrupted by ill-health,

and under the advice of a physician he went

to New Mexico. Here he received first one

honor and then another, at length going to

the Philippines as Judge of the urt of irst

Instance.

Governor Hughes of New York has ap

inted Edward B. Whitne of New York

ity to take the place of ustice Henry A.

Gildersleeve of the Su reme Court, who re

cently resi ed. Mr. hitney is a son of

Prof. Wil 1am Dwight Whitne of Yale

University. He was born in ew Haven

Conn., August 16, 1857, and was graduated

from Yale in 1878. He was duated from

Columbia Law School in 1 0. Governor
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Hughes in a public speech has given Mr.

Whitney credit for having taken the most

important part in the struggle that centered

in the eighty-cent gas legislation.

Judge Joseph W. Donovan, s king re

cently at Ann Arbor before the nior Law

students on "The Golden Age of Now," con

cluded: "It's a great thin to be living in

the world to day; when t e doctors know

more, the lawyers earn more, the farmers

raise more, the merchants sell more, the

builders build better, the elevators help more;

the schools, churches, charities, hospitals and

homes are better; the cars and steamers,

trolley and mobiles, magazines and papers.

and all of the machines and devices for com

fort, conveniences are made to promote hap

piness. Truly this is a golden age just now."

Chief Justice Simeon E. Baldwin of the

Supreme Court of Connecticut made an ad

dress on the subject “The Law of the Airships"

at the annual meeting of the Connecticut

Academy of Arts and Sciences Nov. 19.

Judge aldwin said that necessarily the

airship would be used to a great extent for

the commission of crime, for murders, and,

above all, for smuggling. There would be a law

for the high air as well as for the high sea.

Lord Coke claimed that a man owned ro erty

as high as air should reach or earth siiou (1 go

through, but now this doctrine would now e

contradicted. Judge Baldwin inclined to the

belief that only through actual damage to the

land or injury to persons or property would

the owner of the remises have a legitimate

grievance. He a vocated the calling of an

official international convention to consider

international laws with respect to the regula

tion of this new interest and frame inter

national agreements on the subject.

Mr. Justice Henry A. Gildersleeve has re

signed from the bench of the New York Su

reme Court, first judicial district. udge

Eildersleeve is a veteran of the Civil ar, in

which he served with conspicuous gallantry.

He was admitted to the bar in May, 1866, at

Poughkeepsie, N. Y., and shortly after this

began the practice of the law in New York

City. In 1875 he was elected Judge of the

New York County Court of General Sessions.

In 1891 he was appointed by Governor Hill

to fill a vacancy in the Superior Court of New

York City, and in the same year was regularly

elected. He became a Justice of the Supreme

Court, New York county, in January, 1896.

_For_the ast few years he had been presiding

justice 0 the Appellate Term of the Supreme

Court. He is the author of "Rifles and

Marksmanship," 1876.published in Its

‘author was a famous marksman in those da 8

and earned enduring fame as a member of t 6

American rifle team, which won the inter

national contest at Dollymount, near Dublin,

Ireland, in 1875. Judge Gildersleeve is a

sound and thorough lawyer and has been a

painstaking and conscientious udge. He is

beloved and admired b his friends and re

spected and esteemed y the bar. He re_

turns to the practice of the law, with the well

known firm of O'Brien, Boardman, Platt &

Littleton.

Personal-The Bar

Thomas E. Grover, of Canton, Mass, re

cently resigned as District Attorney of Nor

folk and lymouth counties, Mass, giving

ill health as the reason.

Gen. Charles Hamlin of Bangor, Me., has

presented the libra of the Penobscot BarAssociation with ariblio edition of Coke on

Littleton, and a full set of the Green Bag.

Former representative Hepburn of Iowa

has decided to open a law ofl‘ice in the Munsey

Building, Washington, D. C. He has de~

termined not to enter polities again.

Frank Moss, the reformer, has been selected

by Charles S. Whitman as first assistant dis

trict attome of New York City at $7,500 a

year. Mr. oss replaces Francis P. Garvan.

Harry W. Blodgett of St. Louis, United

States Attorney for the eastern district of

Missouri, has resigned to form a partnership

with a former city counselor of St. Louis,

Charles W. Bates.

Lloyd C. Griscom, who resigned as Am

bassador to Italy because he wished to rear

his son in America, became a member of the

law firm of Philbin, Beekman & Menken, of

New York, December 1.

Jud e Emile Godchaux of New Orleans

recent y elected judge of the Louisiana Court

of Appeals, took his seat November 29. He

had made an excellent record as an able, in

defatigable young attorney.

James Freeman Curtis of Boston took oath

of ofiice at the Treasury Department in Wash‘

ington November 27, as assistant secretary

of the treasury, for which oflice he was se

lected by Secretary McVeagh.

Judge Frank C. Little of Sparta, Ga., was

presented with a silver loving cup November

27 by the bar of Sparta. At the time of his

retirement last September he had served for

more than a quarter of a century as county

judge.

William J. Calhoun of Chicag‘loI has been

appointed minister to China. r. Calhoun

was born in Pittsburgh, Pa., October 5, 1848,

and was admitted to the bar in 1875. He

enjoys a wide reputation as a corporation

lawyer, and was entrusted with several deh

' cate di lomatic missions by the late President

McKin ey.
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William F. Johnson, a prominent Phila

delphia lawyer, was given a dinner on the

evening of November 4 by his fellow-lawyers,

in commemoration of the fiftieth anniversary

of his admission to the bar, and was pre

sented with a loving cup by Judge Kinsey.

Henry B. Macfarland, for nine ears Com

missioner of the District of Colum ia, handed

in 1118 resi tion November 18, announcin

that he intended to take up the practice 0

the law, since he had no pnvate fortune and

créilrld no longer afford to give his time to the

0 cc.

Associate Justice David J. Brewer of the

Supreme Court of the United States, in an

address given late in November before the

Progress Club of Far Rockaway, N. Y., said

he new that labor organizations are sensi

tive about the nting of injunctions, but

he expected that ultimately they will recog

nize the value of this action in preventing

riot and bloodshed. He condemned secret

divorces: "I believe that it is better to have

no divorce than divorce obtained by secret

processes."

Charles S. Whitman, District Attorney of

New York county, succeeding W. T. Jerome,

is fort years of age. He was born in Nor

wich, nn. He was appointed a city magis

trate by Mayor Low in 1903, and in Febru

my. 1907, was chosen resident of the board

0 city magistrates. 11 July, 1907, he was

gromoted by appointment to the Court of

eneral Sessions of New York City at an

annualsalaryof $15,000. Whenacity ma '5

trate he startled the police of the est

Forty-seventh street station, shortly after

midnight in March, 1906, by appearing in

evening clothes and taking command of the

station from the desk sergeant. Then he

ordered several saloons to be raided accom

panying the raiding party and assisting in

the arrest of the bartender. Then he returned

to the court room in the station and there

held court before daylight.

Hon. George B. McClellan gave the first of

two lectures at Princeton University Dec. 9,

on "Present Day Legislation." Describing

how it was that law was the concrete ex

ression of public opinion, he showed how the

legislative power of Congress had been in

part yielding u to the other branches of

government. '1‘ us to the Executive or to

commissions ap inted by him had been

yielded certain unctions, the excuse being

that the powers were merely ministerial. An

example was to be found in the Hepburn act,

which leaves the reasonableness or unreason

ableness of railway rates in the hands of the

Interstate Commerce Commission and the

Supreme Court. The Constitution had been

amended by custom, he said, in two important

particulars: first, in limiting the service in

the Presidency of any one man to two terms;

and, second, in entirely altering the method

of the Presidential election.

{Bar Association:

It is expected that one hundred and fifty

or more lawyers will be in attendance at the

annual meeting of the Mississip ' Bar

fisasociation, to be held in Natchez, Miss" in

y.

The thirty-first annual meeting of the Ohio

Bar Association will be held not at Put-in

Bay Island, where the meetings have been

held for a long period, but at Cedar Point,

the dates being July 7 and 8.

The New York State Bar Association held

a special meeting in Albany Dec. 9 for the

purpose of commemorating the life and pub

ic services of the late Justice Rufus W. Peck

ham. President Adelbert Moot of Buf

falo resided and short addresses were 'ven

by nited States Senator Elihu Root, ud e

John Clinton Gray of the Court of A s,

ormer Judge William J. Wallace of the nited

States Circuit Court, Marcus T. Hun and

Lewis E. Carr of Albany.

 

One hundred lawyers from twenty-seven

counties of California met at San Francisco

Nov. 10 and organized the California State Bar

Association, with Judge Curtis H. Lindley

of San Francisco as president, M. K. Harris of

Fresno, Lynn Helm of Los Angeles, and F. W.

Street of Tuolumne as vice-president, E. J.

Mott of San Francisco as secretary, and

Thomas W. Robinson of Los Angeles as

treasurer. A constitution and by-laws were

adopted. The new association immediately

gassed a resolution endorsing Erskine M.

oss of California, Judge of the United States

Circuit Court, for the vacancy in the Supreme

Court of the United States. The annual

meeting is to be held in Los Angeles. The

Association is not the first of the kind in

California, but is the successor of a state bar

association organized many years ago, which

had become defunct.

The resident of the Oregon Bar Associa

tion, irt Minor, precipitated a sharp debate

in the Oregon Bar Association at the annual

meetin held at Portland, Ore., Nov. 16-17,

by dec aring that the people have lost re

spect for the constitution and that the initia

tive is a failure in Oregon. He said that the

great need in Oregon was a constitutional

convention. The Association took action

looking toward the close scrutiny of all in

itiative measures which may be submitted

to the voters of the state in November, 1910.

For this purpose a meetin will be held on

the third Tuesday in May, for the purpose of

studying and reporting upon all initiative
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The

E. T.

petitions circulated before that time.

rincipal address was delivered b

0st of Spokane, dealing with " fective

Laws Re ardin the Election of the Judi

day." he f0 owin officers were elected:

President, Frederick . Holman; vice- resi

dents, J. K. Hanna, H. N. Thompson, scar

Hayter, C. V. Gantenbein, Grant V. Dim

mick, A. A. Ja ne, A. S. Bennett, C. A.

Johns, Geor e . Davis, Thomas E. Craw

ford, C. J.

L. Benson; secretaa Jerry B.

treasurer, Charles J. hnabel.

right, Thomas H. Crawford, l-I.

Bronaugh;

James M. Beck, former assistant Attorney

General of the United States, urged action by

the United States Supreme Court with re

spect to unquestioned perversions by Con

gress of federal power in an eloquent address

before the Rhode Island Bar association.

December 6 at Providence, R. I. His subject

was "Nullification by Indirection." He said

in part: " Unless our dual system of govern

ment is to be subverted and chaos is to come

again, the Sn reme Court must return to the

doctrine of arshall. Already the Supreme

Court makes a distinction between a state

statute and a federal statute. As to the

former, it has declared repeatedly that it

will look beyond the form of the statute

and even its language, and will consider in

the light of its history its substantial purpose

and its inevitable effect. As, however, an

equal duty is u n the Supreme Court to

a judge a federa act unconstitutional when

it invades the reserved rights of the states.

why should not the same udicial scrutiny of

the obvious purpose and o ject be had in one

case as the other? is this larin discrimina

tion either logical or tenab e?" he election

of officers resulted as follows: President,

Dexter B. Potter; vice-presidents, Walter

F. Angell and Albert A. Baker; secreta ,

Howard B. Gorham; treasurer, ames .

Pierce; executive committee, illiam A.

Morgan, Harry P. Cross, Arthur M. Allen,

John W. Hogan and Frank W. Tillinghast.

 

Miscellaneous

W. R. Vance, dean of the Geor Washing

on University Law School, retired

from that post and accepted a professorship

in the Yale Law School.

 

The new law building of the University

of Colorado, at Boulder, Colo., the ‘ft of

Senator Simon Guggenheim, was de icated

November 24.

_—1_

Professor Homer B. Hulbert told the

Portland, Me., Board of Trade December 10,

that there was now in the making as great

a desire for secession on the Pacific coast

as there was in the South over the negroes,

in view of the Japanese question. He said

he had been told in California that they had

backed down on account of R09Sevelt, but the

attitude of the present administration was

much stifler, and Washin u had been given

Just two years to settle t e question or they

would take it into their own hands.

The statue of General Lew Wallace which

was tobe putin Statuary Hall in Washington,

D. C., was unveiled January 11. The

author of “Ben-Hur" was a lawyer, starting

in practice in Covington, Ind. Captain

John P. Ma rew, of the General's command,

one of the t ree commissioners presenting the

statue to the national overnment, resided.

Senator Beveridge an Governor arshall

delivered addresses and James Whitcomb

Riley read a poem written es cially for

the occasion. Lew Wallace, $2., of In

dianapolis pulled the cord that unveiled the

statue.

 

 

Recommendations to correct present abuses

in appeals in civil suits are prominent in the

report of the s ecial committee of the Asso

ciation of the ar of the City of New York

appointed by President Edmund Wetmore to

consider the simplification of the New York

procedure. In order to prevent abuses of the

right of appeal, the committee recommends

that an amendment to the code be adopted

'ving the Appellate Division power to award

nal Jud ent or direct a verdict wherever

the trial Justice might do so and to substitute

the equity and modern criminal procedure

rule that a technical error was presumed to be

harmless for the common law rule that it was

presumed to be prejudicial.

 

The House of Governors, composed of the

Governors of the various states, will hold its

first meeting at the call of Gov. Wilson in

Washin on on January 18-20. It is pro

posed t at this body meet annually for a

session of two to three weeks to discuss, con

sult, and confer on vital questions afiectin

the welfare of the states, the unifying 0

state laws, and the closer unity of the states

as a nation. Those active in the movement

express the hope that an august, dignified

body of forty-five Governors, representing

their states, with the lawmaking power 0

forty-five legislatures behind them, may in

time become an inherent part in the American

idea of self-government and a powerful factor

for good in the nation.

 

Prof. Charles Gross of the Department of

History in Harvard Colle e died December

3. Since the death of Pro . Maitland he had

been re arded as one of the leading authorities

on eary English institutions and constitu

tional history. He was born at Troy, N. Y.,

on February 10, 1857. He was graduated

from Williams College in 1878, and later

studied at the Universities of Leipsic, Goet

tingen, Berlin and Paris. He was the author of

several historical works, among which are

"Gilda Marcotaria,” “The Exchequer of the

Jews of England in the Middle Ages," “Sources

of History of English Literature," and "Bib

liography of British Municipal History."



The Legal World 57

Among the works which he translated were

"Lavisse's Political History of Europe" and

Kayserling's “Christopher Columbus."

 

Secretary of State Koenig announced

December 12 that the four constitutional

amendments had been carried in New York

State. One of these increases the salaries

of up-state Justices of the Supreme Court

from $7,500 to $10,000. Not lon after the

Election, the Boardtpf Estimate 0 NFWMYOI'k

it , agreein wit t e 0 'nion o ayorMcClellan, ago ted resolutiydns raising the

salaries of the u reme Court judges in New

York Cit

alleged ‘salary grab" was denounced by

many leading members of the bench and bar

in New York City, and public opinion proved

so bitter that the resolutions were rescinded

at a special meeting of the Board of Estimate

called by the Ma or November 29. The

New York City ar Association and the

New York County Lawyers Association had

opposed the sala increase in Manhattan,

as had also all t e justices of the second

department of the Supreme Court.

 

The course pursued by the United States

in its dispute with Nicaragua had presented,

up to the time this issue went to press, several

imgortant questions of international law.

Ze ya's withholding of any explanation

of the shooting of the two Americans, Groce

and Cannon, was undiplomatic. The

caustic note of Secretary Knox to Mr. Rodri

guez sug ested that Zelaya had much to

answer or in Central America, that the

United States would hold the authors of the

outrage accountable for their act, and that

the revolutionists would be unofficialéy re

ceived by the State Department an put

upon an equal footing with Zelaya’s govern

ment. The note was practicall an ultimatum,

and was backed up by the cgsplay of naval

force in Nicaraguan waters, ready to strike

any blow which might be necessary to help

the United States to discha e its duty “to

its citizens, to its dignity, to ntral America,

and to civilization.’

 

At the invitation of the Universit of

Wisconsin a state conference on crimina law

and criminology was held at Madison on

November 26 and 27. The number of those

in attendance was about 150, and included

judges of the Supreme Court and of the

district courts, state's attorneys, heads of the

state penal and insane institutions, lawyers,

teachers, clergymen and medical men. The

program included an address by Mr. Justice

imlin, of the Supreme Court of Wisconsin,

on “The Problems before the Conference,"

and by Professor Roscoe Pound, of the Uni

versit of Chica 0, on "The Ritual of Primi

tive ustice. T e second day was chiefly

devoted to a discussion of the re rts of

committees. Among the questions 'scussed

were three-fourths verdicts, the power of

judges to sum up the issues and the evidence

84,0 , to $21,500 in all. This_

in the charge to the jury, supplementary

examination of witnesses by the jud e

depositions, examination in court of t e

accused, the trial of the issue of menta

responsibility by separate juries or by juries

of experts, expert testimony in insanity

cases, appeals by the state on questions of

law, restrictions on the right of appeal by

defendant, the o anization of criminal

courts, the trial an unishment of juvenile

oflenders and the egal responsibility of

parents and others contributing to the de

'nquency of children,‘ recidivism, probation,

parole, pardon and indeterminate sentence,

and the causes and prevention of crime.

A number of questions relating to these topics

were referred to committees for report in

future. A rmanent organization was

eflected, and Judge E. Ray Stevens of

Madison was elected president. The next

meeting will be held in November, 1910.

 

The President in his first annual message

to Con 5, submitted December 7, com

mended the Declaration of London as “an

eminently satisfactory codification of the

international maritime laws," and called

attention to the fact that this country would

send representatives to the international

conference for the promotion of uniform

legislation concernin letters of exchan e,

w 'ch is to meet at T e Hague in June, 19 0.

He again ex ressed his conviction that “a

change in ju icial procedure, with a view to

reducing its expense to private litigants in

civil cases and facilitating the dispatch of

business and final decision in both civil and

criminal cases, constitutes the greatest need

in our American institutions." The recom

mendation was made that the President

be authorized to ap 'nt “a commission with

authority to examine the law and equity

procedure of the federal courts of first instance,

the law of appeals from those courts to the

courts of appeals and to the Supreme Court,

and the costs imposed in such procedure u n

the private litigants and upon the pn lic

treasury, and make recommendation with

a view to simplifying and expediting the

procedure as far as possible and making it

as inexpensive as ma be to the litigant of

little means.” He aso recommended "the

enactment of a statute forbidding hereafter

the issuing of any injunction or restraining

order, whether temporary or permanent, by

any federal court, without previous notice

and a reasonable opportunity to be heard

on behalf of the parties to be enjoined; unless

it shall ap ear to the satisfaction of ‘the court

that the clay necessary to give such notice

and hearing would result in irreparable injury

to the com lainant and unless also the court

shall from t e evidence make a written finding,

which shall be spread upon the court minutes,

that immediate and irreparable injury is

likely to ensue to the complainant, and shall

define the injury, state why it is irreparable,

and shall also endorse on the order issued

tbs date and the hour of the issuance of the

0 er."
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Nccrology-The Bench

Atkinson, judge George R.———At Smithfield,

Va., November 29, aged 86.

Butler, judge William, Sr.—-At West

Chester, Pa., November 2, aged 87. Formerly

District Attorney of Chester county, Pa.,

county 'udge, and for twent years 'udge

of the nited States District urt in hila

delphia.

Eggleston, judge Arthur F.—At Hartford,

Conn., December 1, a ed 65. For many

years State's Attorney or Hartford county.

Horsley, judge john D.-—At Lynchburg,

Pa., November 20, aged 50. Formerly a

circuit court judge.

Jenner, judge john W.—At Ashland, 0.,

November 8, aged 73. For eleven years

judge of the fifth judicial circuit of Ohio.

Loew, Frederick W.—At New York City,

November 7, aged 74. Served two terms

as a judge of the old Court of Common Pleas.

Moore, judge Samuel H.—At Duluth,

Minn, November 27, aged 51. Contributor

of stories of western life to magazines.

Morgan, judge . H.—At Pana, 111.,

November 8, a ed 50. Former city attorney

and county ju ge.

Russell, Judge 1. C.—At Corpus Christi,

Tex., November 4, aged 82. Thirty years a

district judge in Texas.

Savage, judge George.—At Towson, Md.,

Nov. 6, a ed 45. Formerly judge of the

Orphans’ urt, Baltimore.

Necrology—The Bar

Bel 0rd, Iwing-At Toledo, 0., November

27. or ei hteen years clerk of the United

States District Court at Cleveland.

Colerick, Henry.—At Fort Wayne, Ind.,

November 17, aged 63. Prominent criminal

lawyer.

Da'uis, Walter B.—At Scranton, Pa., No

vember 9, aged 37. An active and popular

member of the Lackawanna County Bar

Association.

De Armand, Congressman David A.-—No

vember 24, aged 65. Practical arliamen

tarian and one of the foremost emocrats

in Congress; representative from Missouri for

nineteen years.

Dewing, Benjamin B.—At Revere, Mass,

December 2, aged 43. A prominent Boston

attorney.

DuBignon, Fleming-At Atlanta, Ga.,

November 12. Member Georgia house of

representatives ,and later of the state senate;

served as Solicitor-General of the eastern

circuit.

Fisher, Henry L.—At York, Pa., Novem

ber 15, aged 87. Oldest member of the York

county bar; formerly one of the leading

criminal lawyers in the state.

Flack, junius B-_——November 9, aged 74.

Former assistant dlstrict attorney in Pitts

burgh, Pa.; handwriting expert in famous

cases.

Gully, William Court, first Viscount Selby.—

At London, England, November 6, aged 74.

Called to bar at Inner Temple, made a J. C.

in 1877, represented Carlisle in Parliament

and became S ker of the House of Com

lrlnaczins, being ca ed one of the best it has ever

Hays, Maj. Thomas H.—At Louisville,

Ky., November 9, a ed 72. Formerly member

of state senate; he (1 many public ofiices.

Hilton, William H.—At Portland, M.,

November 3, a ed 69. Dean of the Lincoln

county (Me.) ar; had served as county

attorney; one of the ablest lawyers in Maine.

Hopkins, 5. H.—At San Antonio, Tex.,

November 22, aged 39. One of the most

prominent young lawyers in southern Texas.

Hutchinson, Eben.—At Buenos Ayres,

December 1. Former state senator and police

justice in Chelsea, Mass.

Kimball, Jerome B.—At Providence, R. 1.,

December 3, aged 77. Attorney-General of

Rhode Island from 1858 to 1860.

Kissam, Edward H.—At New York City,

November 5, aged 51.

Lewis, john V. B.—In Albion, N. Y.,

December 2, aged 60. Partner of William

C. Beecher, a son of Henry Ward Beecher,

for twenty-five years.

McEwen, Daniel Church.—At Brooklyn,

N. Y., Nov. 1, a ed 66. At one time private

secretary to Wi 1am H. Seward.

Nickerson, Serena Dwight. At Cambridge,

Mass, November 6, aged 86. Graduated

from Dane (now Harvard) Law School in

1847, admitted to the bar but never practised,

rand master of the grand lodge of Free

asons in Massachusetts, 1872-4.

Osgood,‘ Howard L.—At Rochester, N. Y.,

November 5. Member of the Monroe County

Bar Association for about twenty-eight years.

Perkins, Charles B.—At Portland, Me.,

November 29, aged 50.

Sanders, D. W.—At Louisville, Ky., No

vember 2. Former law partner of Secretary

of the Treasury John G. Carlisle; well known

thoughout the Middle West.

Smalley, Col. Bradley B.—At Burlington,

Vt., November 6, aged 74. For many years

prominent in railroad affairs in Vermont;

president of the Burlington Trust Company.

Smith, Columbus.—At Salisbury, Vt., No

vember 20, aged 90. Well known in Vermont;

adjusted many claims for Americans in Eng

land and other countries.

Washburn, Frank L.—At Melrose, Mass,

November 9, aged 60. Former law partner

of the late Benjamin F. Butler.

Young, William Hopkins.—-Deoember l,

aged 55. Member of the New York firm of

Young, Ver Planck and Prince.





  

 

 

 

 

THE FIRST GREAT AMERICAN LAWYER TO PLAN A

STATEMENT OF OUR CORPUS JURIS

\Vilsqn is the only mam in all our history who was both a signer of _the_Dec

laratlon _of Independence am} a member of the Limited States CPIISUILUUOHHI

Conventlon. and also a j'usucc of the Supreme Court of the Umtcd States

[WILSON IS THE CENTRAL FIGURE SEATED IN THE ABOVE DETAIL FROM THE

TRUMBULL PAINTING 01" THE SIGN ERS OF THE DECLARATION AT YALE]
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Memorandum in re Corpus fan's‘

By Locrsu Huorr ALEXANDER

OF THE PHILADELPHIA BAR

"Law is the business to which my life is devoted, and 1 should

show less than devotion if I did not do what in me lies to improve

it. and, when I perceive what seems to me the ideal of its future, if

I hesitated to point it out and to press toward it with all my heart."

—Hor.uss.

‘Mr. Alexander at the outset desires to direct attention to the fact that “ the plan ” out

lined in this Memorandum (as stated at p. 70 infra), is not his own individually, but is the

joint product of Professor George W. Kirchwey, Dr. James Dewitt Andrews and himself.]

HIS memorandum relates to the

great project urged upon the atten

tion of the profession from time to time

by many of our leading and most prac

tical jurists,——a complete and compre

hensive statement in adequate perspec

tive of the entire body of American law,

our Corpus juris. Upon this subject the

late James C. Carter, inter alia, said :

"A statement of thewhole bodyof the law in

scientific language and in a concise and sys

tematic form, at once full, precise and correct,

would be of priceless value. It would exhibit

 

‘This Memorandum was in the first instance pre

pared for the consideration of one of the Justices of

the Supreme Court of the United States. It has

since been elaborated and submitted to many of

the ableat leaders of the profession for expressions

of their 0 'nion upon the importance and practica

bility of t e project. See p. 91, n seq., infra.

Most of the italics in the liuotations represent

the underscorin in the origins manuscript of the

author of the ernorandurn.

the body of the law so as to enable a view to

be had of the whole and of the relation of the

several parts and tend to establish and_make

familiar a uniform nomenclature. Such a

work, well executed, would be the node mecum

of every lawyer and every judge. It would be

the one indispensable tool of his art. Fortune

and fame sufi‘icient to satisfy any measure of

avarice or ambition would be the due reward

of the man, or men, who should succeed in

conferring such a boon. It would not, indeed,

be suitable to be enacted into law for even it

would wholly fail were its rules made rigidly

operative upon future cases;—it could proudly

dispense with any legislative sanction."

This subject will be presented under

two heads :-

I. The imperative demand through more

than s century of our history for an adequate

statement of our Corpus Iurfs.

II. A method for the practical achieve

ment of the desired result.
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THE IMPERATIVE DEMAND BY THE PROFESSION

R. CARTERhas by no means stood

alone among the great leaders of

the profession in insistence upon the

vital need of such a work.

Sir Francis Bacon declared:—

“ Of the laws of England: I have commended

them before for the matter, but surely they

ask much amendment for the form; which

to reduce and perfect, I hold to be one of the

greatest dowries that can be conferred upon this

kingdom."

Again, some eighty years ago the im

mortal Nathan Dane, chairman of the

committee of the Continental Congress,

reporting the Ordinance of 1787 for the

government of the Northwest Territory,

but re-echoed Lord Bacon, in 1823,

asserting:——

“We have in the common and federal law

the materials for uniformity. We have a

national judiciary promoting uniformity. We

only want a general efficient plan supported

with energy and national feeling."

He also declared :—

"A serious evil we are fast running into in

most of our states, this inundation of books

made in difierent states and nations, will

increase until we can shake off more of our

local notions. Our true course is plain; that

is, by degrees to make our laws more uni

form." . . .

Three decades earlier James Wilson,

now deemed by so many to be, from the

standpoint of things achieved, facile

princeps among America's greatest

statesmen-jurists, not satisfied with his

inestimable services to the nation in the

matter of the Declaration of Indepen

dence and at other critical periods during

the stirring times of the Continental

Congress, and still later in the great

Constitutional Convention, and again on

the original bench of the Supreme Court

of the United States,—not satisfied with

these and other achievements, monu

mental and important as they were,

and (to quote Mr. Justice Moody) “with

the keen vision of a seer" foreseeing

future chaos in our judicial system if a

remedy were not applied, projected the

great work of which Carter, Dillon and

others later urged the importance. In

deed, Wilson himself commenced the

“Herculean task," which unfortunately

he did not live to complete, but the

vital need of which has been voiced in

the most earnest language by the great

est of our jurists in the century which

has intervened. This project, which’ has

now staggered the profession for more

than one hundred years, was (to quote

Wilson's own words), "To form the mass

of our laws into a body compacted and

well-proportione ."

After he had been engaged upon the

undertaking for a year or two, he made

a preliminary report upon the status of

the work, in which, after detailing some

of his activities in arranging the mate

rial, he called attention to the fact that

he had assembled one thousand, seven

hundred and two statutes, and said :—

"Their titles I have entered into a book,

in the order, usually chronological, in which

they are recorded. On some of them, espe

cially those of an early date, I have made and

minutcd remarks; and have left ample room

for more, in the course of my further investi

gations. I have also reduced their several

subjects into an alphabetical order by enter

ing them regularly in a commonplace book."

[NOTE: Wilson was unalterably opposed to

an alphabetical arrangement for the work

itself—see infra] " This process required

time, and care, and a degree of minute
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drudgery; but it was absolutely requisite to

the correct execution of the design. How can

I make a digest of the laws without having

all the laws upon each head in my view? This

view can in the first instance be obtained only

by ranging them in an exact common place."

He also declared :—

“To rank in a correct edition, the several

laws according to their seniority or in the

order of the alphabet would, by no means,

be correspondent to the enlarged plan sig

nified by the resolutions of the house. It is

obvious, and it was certainly expected, that,

under each head, the different regulations,

however dispersed at present among numerous

laws, should in the digest, be collected, in a

natural series, and reduced to a just form. This

I deem an indispensable part of my business.

“But the performance of this indispensable

part gives rise to a new question. In what

order should the methodized collections be ar

ranged?

"A chronological order would, from the

nature of those collections, be impracticable;

an alphabetical order would be unnatural and

unsatisfactory. The order of legitimate sys

tem is the only one, which remains. This

order, therefore, is necessarily brought into

my contemplation. My own contemplation

of it has been attended with the just degree

of diflidence and solicitude. To form the

mass of our laws into a body compacted and

well proportioned is a task of no common

magnitude. . . .

"Of this system, I have begun to sketch the

rough outlines. In finishing them, and in

filling them up, I mean to avail myself of all

the assistance which can possibly be derived

from every example set before me. But, at

the same time, I mean to pay implicit defer

ence to none."

He also summed up the situation as

follows, and in words which are even

more applicable to the chaotic condi

tions of our time than to those of his

own:—

"The common law is a part, and, by far, the

most important part of her (our) system of

jurisprudence. Statute regulations are in

tended only for those cases, comparatively

few, in which the common law is defective,

or to which it is inapplicable: to that law,

those regulations are properly to be considered

as a supplement. A knowledge of that law

should, for this reason, precede, or at least

accompany the study of those regulations.

" ‘To know what the common lawwas before

the making of any statute,’ says my Lord

Coke, in his familiar but expressive manner,

‘is the very lock and key to set open the win

dows of the statute.’ To lay the statute laws

before one who knows nothing of the common

law, amounts, frequently, to much the same

thing as laying every third or fourth line of

a deed before one who has never seen the

residue of it. It would, therefore, be highly

eligible, that, under each head of the statute

law, the common law relating to it should be

introduced and explained. This would be a

useful commentary on the text of the statute

law, and would at the same time, form a body

of the common law reduced into a just and

regular system."

Thus, in 1791, but two years after the

Constitution went into operation, we

have the first call in America for an

orderly statement of the Corpus juris.

Continuing this subject, he said :

"With such a commentary the digest

which I shall havethe honor of reporting to the

house will be accompanied. The Constitution

of the United States and that of Pennsylvania

[the Pennsylvania Constitution of 1790

mainly drafted by Wilson] compose the su

preme law of the land; they contain and they

suggest many of the fundamental principles

of jurisprudence, and must have a governing

and an extensive influence over almost every

other part of our legal system. They should,

therefore, be explained and understood in

the clearest and most distinct manner,and they

should be pursued through their numerous

and important, though remote and widely

ramified effects. Hence it is proper that they

also should be attended with a commen

tary."

It is well to remember that Wilson

received his general education in the

Universities of St. Andrews, Glasgow

and Edinburgh, was the founder of the

first law school in America and its first
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professor, and, from a literary view

point, was a man of such ability that

he had for a number of years held the

chair of literature in the University of

Pennsylvania. His following remarks

therefore come weighted with all the

prestige of the highest literary and pro

fessional standing.’ Indeed at the time

he wrote he was serving, by appoint

ment of George Washington, as one of

the first Justices of the Supreme Court

of the United States, and, as suggested

by Joseph H. Choate, “might well have

been made its first Chief Justice." He

was in fact, as also declared by Mr.

Choate, the first Chief justice of the

Nation, having been Chairman of the

Committee on Appeals of the Conti

nental Congress our first and tothat

time only Federal Court of Appeals.

Referring to the confused mass of the

statutes as they existed in his day,

Wilson said :—

"They are crowded with multifarious,

sometimes with heterogeneous and disjointed

circumstances and materials. Hence the

obscure, and confused, and embarrassed

periods of a mile with which the statute books

are loaded and disgraced."

Then he emphasized the importance

of clearness:—

"But simplicity and plainness and precision

should mark the texture of a law. It claims

the obedience-it should be level to the under

standing of all.’I

And declared :—

 

"From the manner in which other law

books, as well as statute laws, are usually

‘Those who desire a closer ac uaintance with

Wilson are referred to Wilson's 01k: (Andrews

edition) Chicago. 1896; to jam: Wilson and the

Wilson Doctrine, North American Review, Vol. 183,

pp. 971-989; to ames Wilson, Nation Builder.

run Bag, Vol. 'IX, pp. 1-—9; 98-109; 137-146;

265-276; also to James Wilson in the Atlantic

Monthly for September. 1889. pp. 316-380. and to

the Wilson Memorial Volume shortlyto be -

lished, sub nomine, "James Wilson, Nation Buildie‘i',"

and for which the British Ambassador, the Rt.

Hon. James Bryce, has written the Introduction.

written, it may be supposed that law is, in

its nature, unsusceptible of the same simplicity

and clearness as the other sciences. It is

high time that law should be rescued from this

injurious imputation."

Also asserting :—

“As were the divinity and the law, such

likewise was the philosophy of the schools

during many ages of darkness and barbarism.

It was fruitful of words but barren of works,

and admirably contrived for drawing a veil

over human ignorance and putting a stop to

the progress of knowledge. But at last the

light began to dawn. It has dawned, however,

much slower upon the law than upon religion

and philosophy. ‘The laws,’ says the cele

brated Becarria, ‘are always several ages

behind the actual improvement of the nations

which they govern.’ "

And again :—

"Deeply penetrated with the truth and the

force of these remarks, which are supported

by the most respectable authorities, Ishall

not justly incur the censure of innovation

if I express my opinion, that the law should

be written in the same manner, which we use

when we write on other subjects, or other sciences.

This manner has been already adopted with

success in the Constitution of the United

States and in that of Pennsylvania."

And concerning both, no one could

speak with more authority, for

modern research has shown that with

both James Wilson had had more

to do in drafting than any other one

man.

I wish space permitted quoting more

in extenso from Wilson's luminous views

upon this important matter. This pre

liminary report from which the quota

tions are made was presented in August,

1791, to the Speaker of the Pennsyl

vania House of Representatives, under

the auspices of which the work was

undertaken.

Four months later (31 December,

1791) Wilson forcefully expressed to

George Washington (in two letters re

cently located in the government ar

chives in Washington) his conviction of
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the necessity of creating a great institu

tional digest exhibiting the entire Ameri

can Corpus junk, and he offered himself

to undertake the task if Washington

could secure the support of Congress.

Attorney-General Edmund Randolph,

believing it unwise for a Justice of the

Supreme Court to engage in the task

(and then, too, research discloses that

Randolph himself had on hand a plan

to secure the publication of a digest of

Virginia law) opposed Wilson's proposi

tion to have the work executed under

the authority of Congress.

Edmund Randolph in his report to

Washington also declared himself in

opposition to the suggestion “that a

single person should execute the work."

He expressed his opinion on that point

as follows :—

"The necessary information can be contrib

uted only by a number of able men, differently

situated in the United States. These men

can be found; and perhaps their reluctance

may be overcome, and they may be induced

to divide the Herculean task among them."

But Randolph's belief that the project

was one which would ultimately be car

ried out is clearly stated, for be de

clared:—

"I believe that the digest will sooner or later

be attempted; yet I am sure that the legislature

will not cordially patronize it, until its neces

sity shall be more obvious."

Randolph furthermore expressed op

position to the throwing of the weight

of official character into measures, when

no crisis demands it." This same view

would in our own day doubtless block

any movement to have this work exe

cuted by a. federal commission. A com

plete statement of our Corpus jun's must

necessarily deal with both federal and

state law; many persons would believe,

and perhaps rightly, that if the whole

were produced under the authority of

the federal government, an oflicial

weight of federal authority would be

given to the treatment of state law,

which it ought not to have. Then there

are practical reasons why such a work

can not successfully be undertaken by

representatives of nearly fifty difierent

state governments. And in addition

to these practical obstacles, Chief Justice

Emlin McClain of the Supreme Court

of Iowa answers those who clamor for

immediate legislative codification, by

directing attention to this fact :—

"It cannot be intrusted to legislation for

two reasons, first, because legislation is more

immediately concerned with questions of

present social and political importance, and

second, because what is desired is not legisla

tion at all, but scientific analysis and exposi

tion."

Mr. Carter also declared " The work

would wholly fail if enacted into law and

made operative upon future cases." I

will not take space to discuss this phase

more in detail, but Wilson's two letters

to Washington make clear the great

importance of a co-ordinated statement

of the federal and state law composing

our Corpus juris.

Wilson, unaided by Congressional

sanction, undertook the task as a purely

individual enterprise, but did not live

to complete it. From that day to this,

the works of Kent and Story are the only

substantial efforts which have been made

in America along the lines planned by

Wilson until Andrews’ American Law

was produced.

The main thought I would here em

phasize is that Wilson realized even in

his day the necessity for a complete,

correct statement of “ the whole body of

our law in scientific language,” again to

quote Mr. Carter, but is the only one who

has attempted it on a complete and

sufficiently comprehensive scale, for

the productions of Kent and Story were
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not only incomplete, but lacked in logical

arrangement. Andrews is the modern

editor of Wilson's Works, and through

his study of Wilson, caught his spirit and

the importance of such a great system

or “ Edifice of Law," based on an ade

quate system of logical classification,

as it has been so aptly termed by Judge

Dillon (see infra). Yet Andrews’ Ameri

can Law, which was the result, is of

course too condensed to be even an

approximation of the complete work

Wilson, Carter and others deemed so

important, and the production of which

present day conditions make imperative.

In my judgment, Andrews’ real achieve

ment is his practical application to our

law as a whole of a logically co-ordinated

system of classification. It is well at

this point again to recall the words in our

own time of that peerless leader of our

race, the late James C. Carter:—

"A statement of the whole body of the law

in scientific language, and in a concise and

systematic form, at once full, precise and cor

rect, would be of priceless value. It would

exhibit the body of the law so as to enable

a view to be had of the whole and of the

relation of the several parts and tend to estab

lish and make familiar a uniform nomen

clature. Such a work, well executed, would

be the vade mecum of every lawyer and every

judge. It would be the one indispensable

tool of his art. Fortune and fame suflicient

to satisfy any measure of avarice or ambition

would be the due reward of the man, or men,

who should succeed in conferring such a boon.

It would not, indeed, be suitable to be en

acted into law for even it would wholly fail

were its rules made rigidly operative upon

future cases: it could proudly dispense with

any legislative sanction."

Other jurists have advocated this

great cause, but I will refer but to a few.

In 1888, Henry T. Terry, then of the

New York Bar, and now located in

Japan, and a legal scholar and writer

of great ability, forcefully placed the

problem before the American Bar Asso

ciation, and in clear and incisive style,

summed up as follows:——

“The thing our law needs above all else is a

complete scientific arrangement of the whole body

of it. . . . There is no scientific and rational

arrangement based on adequate analysis of

legal conception, and a logical marshalling

of the elements exhibited by the analysis. . . .

The only way that our law can be kept man

ageable and knowable is by its development

along the lines of principle by having a logical

framework upon which every special rule can

be adjusted in its proper place. . . . The end and

object of an arrangement is the eminently

practical one of making the law easy to find,

and it is barren pedantry to sacrifice this to

any theoretical excellence of form, yet it is

important to bear in mind that the practical

end cannot be attained unless the arrangement

adopted possesses in a high degree, those char

acteristics which make it what, for want of

a better word, we may call philosophical. . . .

If we are to have a place for everything and

everything in its place the arrangemnt must

be even severely and inexorably logical."

Still later, Judge Dillon in his “ Laws

and Jurisprudence " (p. 346 et seq.) in

urging “tacit codification,” as Sir Henry

Maine termed it, or “ expository codifi

cation,” as Dean Wigmore has suggested,

to distinguish it from legislative codi

fication, declared :—

"The materials for such a code already

exist. A period of development is at some

time reached in the legal history of every

people when it is necessary to restate and

reconstruct their laws. It seems to me that

we have reached that period. Our materials

for such restatement and reconstruction,

which we may, if you please, call a code. are

ample. They surpass in extent, in abundance.

in variety, in richness, and above all in adap

tation to our wants, any supply that can come

from foreign sources.

"What Sir Henry Maine calls ‘tacit codi

fication’ is a process which is in constant

operation, through the labors of Judges and

text-writers. In this work elementary writers

of learning and experience take an important

part. In the scattered condition of our case

law their works are indispensable. When

judges and text-writers deduce from the
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cases a principle and formulate it, and that

formula is stamped with authority, either by

long usage or judicial sanction, so that the

Courts do not go behind it to the cases from

which it was deduced, there you have to this

extent codification. . . .

"What is needed is the constructive genius

and practical wisdom that can take these truly

rich, invaluable, native but scattered materials,

-—using with a wise and generous electicism

foreign materials only when the native do

not exist or the foreign are manifestly superior,

—and out of all these build an edifice of law,

primarily designed and adapted to daily use,

which shall be at once symmetrical, harmo

nious——simple and commodious."

From the days of Justinian and Tri

bonian, Sir Francis Bacon and the Code

Napoleon, we have been continually

reminded of the necessity of such a

statement of our law, yet James Wilson

was the only one to attempt it, and his

untimely death prevented its completion.

The quotations from Dane, Carter, Dillon

and others during the last century of our

existence have only served more strongly

to emphasize the need. The situation

has been as clearly summed up by James

Parsons as by anyone, in these words :

“The general principles and broad basis on

which our common law reposes and which

tacitly guide the decisions of our Courts, should

be brought to the surface, grouped together,

subordinated in their several relations and

contrasted in their differences. If such a

result could be obtained, the vast area covered

by the law would present a district set out in

order in place of a tangled thicket. The true

bearing of each abstract proposition would

stand out plainly, because side by side with

others of a similar nature. The decisions,

which have radiated from some central case,

should be classed together and their common

principles with the qualifications and limi

tations extracted. When the various de

partments of the law have been regulated,

grouped and subordinated the elaborate train

of decisions constituting the bulk of our law

which has been worked out with consummate

ability by the masters of the law, will remain

essentially intact." L3

The same motive impelled David

Dudley Field to undertake his vast labors

under the name of codification. No one

has summed up more tersely and clearly

than did be when he said:—

“To reduce the bulk, clear out the refuse,

condense and arrange the residuum, so that

the people and the lawyer, and the judge as

well may know what they have to practise and

obey-this is codification, nothing more and

nothing less."

For the purposes of this memorandum,

it is assumed that at the present time,

those who have made a careful study of

the subject are substantially unanimous

that “tacit codification "—that is “ ex

pository codification " as distinguished

from "legislative codification,” is the

right solution of our present difficulties,

provided of course the work be done in

the most thorough manner. Whether

or not in the fullness of time complete

legislative codification will result is a

question which only the far distant

future can determine. Much will de

pend upon how well the work proposed

by Carter and others is executed. The

main vice of legislative codification,

particularly hurried and ill-advised cod

ification, seems to be that the moment

the code or statement of the law is

enacted into form as the law, that instant

it becomes a basis for new interpretation

by the Courts; instead of being an aid

to the profession, a legislative code

becomes a. new bone of contention. This

thought was forcibly brought out by

James C. Carter at the same time he

declared that " a statement of the whole

body of the law in scientific language, and

in a concise and systematic form, at

once full, precise and correct, would be

of priceless value," —- for of such a com

plete thoroughly balanced logical state

ment, he said, as heretofore quoted :—

"It would not, indeed, be suitable to be

enacted into law, for even it would wholly
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fail were its rules made rigidly operative upon

future cases;—~it could proudly dispense

with any legislative sanction."

Of the importance of such a work, Mr.

justice Holmes has said:—

"The importance, if it could be obtained

cannot be overrated."

And within a few weeks, another

Justice of the Supreme Court of the

United States (Mr. Justice Brewer) has

emphasized “the great blessing to the

profession it would be to have such a

work.” And so have many other of the

great leaders of our profession during

more than a century.

But no one has arisen and accom

plished the task, or indeed undertaken

it under any systematic plan which

would seem to insure a complete state

ment of our law embodying the best that

the profession can produce. Yet our

case-law multiplies and our statute law

increases with such bewildering rapidity

that none who reason can doubt that

eventually but one thing, Judge Dillon's

suggested “ Edifice of Law, primarily

designed and adapted to daily use,"

can prevent ultimate chaos-that chaos

which is already “casting its shadow

before,” ever year by year making more

difficult the work of both Bench and Bar.

In England a similar condition exists

though by no means as acute, forof course

there there are not forty-six distinct

state jurisdictions constantly flooding

the profession and the public with new

laws and new judicial decisions, in ad

dition to those from the national legis

lature and Courts, 9. large percentage of

which as precedents are “ deathless-yet

valueless."

AJustice of ournational SupremeCourt

has just directed my attention to the

following from the pen of Julius Hirsch

feld in the April, 1909, number of the

English publication, The journal of the

Society of Comparative Legislation, to

wit:—

“In these days, when signs are not wanting

that England is beginning to occupy herself

for practical ends with the methods of other

nations, it may perhaps be not inappropriate

to call to mind that she still stands alone in

having done next to nothing towards bringing

under one roof the vast multitude of scattered

fragments of her law and moulding the amor

phous conglomeration of its rules and prin

ciples into something which could go by the

name of a scientific system. Instead of that,

she goes on endlessly piling Pelions upon

Ossas of decisions and statutes, with that most

grotesque (though indispensable) fiction writ

large over all, that ‘Everybody is presumed

to know-the law.’ "

The 1909 President of the American

Bar Association, Hon. Frederick W.

Lehmann of St. Louis, within the present

year has emphasized the situation as

follows :——

"If an American wishes to know the laws

of his country he must turn to several hun

dred volumes of statutes, several thousand

volumes of reports of adjudicated cases and

almost as many more volumes of text-books,

commenting upon and expounding the statutes

and the cases, . . . but the rule by which he is

to be governed in any transaction is somewhere

in that confused mass of legal lore, and it is so

plain and so simple that it is his own fault if

he does not find it or does not undersand when

he has found it."

And again he says :—

“ The litigant, untrained in the law

and unused to its mysteries, must bear

the burden of the blunders of the Court

and counsel, grievous as these may be."

Senator Beveridge has the happy

faculty of summing up a situation in

picturesque and effective language. Con

cerning conditions in America he most

truly says :—

"The multiplication of decisions has reached
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a point where practice by precedent, to be

exhaustive, has become impossible; and so

the problem that confronted the Roman

emperors and terminated in the Pandects of

Justinian is now demanding immediate solu

tion at the hands of American legislators,

lawyers and jurists. . . . scarcely anything

has yet been done in law, and what has been

done is so bulky, unorganized and confused, that

to reduce, rationalize and systematize it is

the greatest task of all."

So also the distinguished General

Thomas H. Hubbard of New York

strikes the keynote when he asserts:—

“Statutes are enacted by thousands each

year in the federal and state legislatures.

Judicial decisions do and must increase with

bewildering rapidity, while Courts are com

pelled to deal with multiplying statutes and

the multiplying decisions of contemporaneous

Courts and the bulk of the earlier decisions

which go to make up the common law, and

must attempt to reconcile all these. Text-books

treat separate topics with little regard to

their symmetrical relation to other topics that

make up the entire body of the law. Lawyers,

Courts, legislatures and the public are burdened

with the efiort to find what is the law, and to

apply it. It must be hunted through thickets

of session laws and reports and digests and

compilations and text-books."

Again he declares :—

"To lessen or remove the burden that now

exists, and to prevent that burden from being

again imposed, would confer upon the country

benefits that can hardly be overestimated.

Words can not exaggerate the importance of

such a work."

He further says :—

"It should collect and collate the principles

that are now scattered through reports, and

should reduce them to formulas so definite

and precise that Courts would not go behind

the formulas to the cases from which they are

deduced. This would eliminate a mass of

judicial decisions, in the sense that it would

reduce themtotheir proper value. . . .

“It should also present a framework upon

which the laws of legislatures and of Courts

might, in future, be fitted, and it would metho

dize and minimize the manufacture of legis

lative law and judicial law. . . .

"It is a work of vast importance to the United

States and to every state of the United States,

and to every Court in the United States and

all its states."

So also Hon. Francis Lynde Stetson,

the President for 1908-9 of the New York

State Bar Association, calls attention

to the fact that in December, 1907, Pro

fessor Leonhard, the then Kaiser Wil

helm lecturer in Columbia University,

stated that in his opinion such a work

is “the vital need of American law."

And Mr. Stetson, speaking for him

self, declares :-—

"As heretofore I have assured you, I share

your conviction as to ‘the vital importance

and necessity of the production of a logical and

philosophical statement of all our law.’

"This necessity presses most urgently per

haps upon our American Bar, facing an over

whclming output of unassimilated opinions

from thousands of judges, as well as the frag~

mentary comments of hundreds of text

writers, who, with a. few fortunate exceptions,

produce commercial treatises under the

pressure of commercial need and at the behest

of commercial publishers, whose commercial

instinct in this particular prescribes the limits

for both the profession and the general public."

He also asserts :—

"But the importance of a logical and philo

sophical statement of all our law affecting the

possessions and the person of every sojourner

in the United Staes, is vital to the public as

much as to the legal profession, which constitutes

a part, and only a small part, of the public

dependent upon it for learned and accurate

advice. Quite recently it was observed by

one of the best-known bankers of the world

that "the greatest risk in business is the legal

risk." The reduction to a minimum of busi

ness risks is the mark of business intelligence."

And again :

"No reflecting business man can be indifi‘er

ent to any project promising to diminish the

greatest of his business risks,law's uncertainty,

and to supply for the instruction and pro

tection of business men, both independently
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and through their legal advisers, an accessible

authoritative and adequate statement of the

whole law of our land.

“No such work now exists."

Mr. Stetson sums up with these force

ful words :—

"Though the practice of law is an art, the

law itself is a science, and its final statement

must be scientific in process and result. Other

wise, both those who follow it as a vocation

and the general public, subject to its control,

at critical moments encounter the destructive

unforeseeable and inexorable results of govern

ment according to the haphazard aggregation

of the unrelated expressions of judges and

writers.

"Some plan such as you ofier must without

great delay be adopted and be consummated,

or the profession and the country alike will

be lost in the increasing and bewildering maze:

of legal pronouncements.

"Your plan certainly is ideal, . . . it is in

conceivable that any department of research

can involve such beneficial consequences as

would the collection, the revision and the

statement in logical and philosophical order

of the whole body of the laws governing the

rights of persons and property."

And it is well for those who love their

profession to mark well this recent utter

ance of one of the ablest Justices of the

Supreme Court of the United States :

"Every additional day of judicial duty

brings to me a deeper conviction of the abso

lute necessity of some system of orderly and

scientific classification of the great mass of con

fused precedents, so that they may become

useful in developing rules which would be

consistent and harmonious."

Some there are who blindly close their

eyes to the need of a great co-ordinated

statement of the American system of

jurisprudence, exemplifying in adequate

perspective everybranch and department

of the law, and suggest that we have

particular treatises on particular sub

jects which are all suflicient in them

selves. Fortunately this is only the

superficial view. I know of no more

scathingiindictment of the condition of

our written jurisprudence than is con

tained in a letter recently received from

one of the ablest teachers of law in

America, the dean now for nearly a

decade of a law-school conceded by the

profession to be one of the best (Dean

Kirchwey of Columbia). He says :—

"I have in mind gone over the various sub

jects of the law and have been appalled at the

meagerness of the result. What is there on

Real Property, for example, excepting Rawle

on Covenants and Gray on Perpetuities and

on Alienation? Go over the whole field and

you will find an abundance of so-called treolises

of an encyclopedic character, digests mas

querading as text-books, manuals and ‘Horn

books,’ which state the more obvious rules of

the law with a fair degree of accuracy, but where,

with the exception of Evidence, will you find a

single topic in the law treated with even a fair

degree of thoroughness and philosophical spirit!"

So also, James Barr Ames,* the bril

liant and long-time Dean of the Harvard

Law School, emphasizes the same view,

declaring:

“Some of our law books would rank with

the best in any country, but as a class our

treatises are distinctly poor."

And SirMontagueCrackenthorpe, when

visiting this country in 1896 with Lord

Chief Justice Russell of England, touched

this subject forcefully in his address

before the American Bar Association,

when he said :—

"We have in our libraries a number of

monographs, dealing with the subheads of

law in minute detail~—books on torts, on con

tracts, on settlements and wills, on sales, etc.

We have also many valuable compendia,

dealing with the law as a whole. Each and all

of these bear witness to the disjointed character

of our jurisprudence. The numerous mono

graphs overlap and jostle each other, like

rudderless boats tossing at random on the

surface of a windswept lake. The institu

tional treatises, in their endeavor to be ex

haustive fail in point of logical arrangement.

 

*See p. 72, wire.
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Some day, perhaps, we shall produce a corpus

iuris, which shall reduce this legal wilderness

to order."

Concerning the digests, Hon. Law

rence Maxwell of Cincinnati, Solicitor

General under President Cleveland, reach

ing the same conclusion expressed by

James Wilson a century ago, sarcastically

asks: —

"What sort of a. science is it that relies for

its classification upon a digest of titles ar

ranged alphabetically, according to the whim

of an indexer, whose skill is often measured

by the facility with which he can use a paste

pot and scissors, or distribute diflerent faced

type attractively for cross-reference ?"

Judge Dillon also scores the encyclo

paedic digests, asking: “Who shall digest

the digest? " And asserts :—

"Many of these are not arranged on any

system or principle, but empirically, under

such unusual titles as appear below. . . ."

And of the thousands of volumes of

reported cases and the impossibility

of the practising Bar mastering them, he

declares:—

"This colossal body of case-law is wholly un

organized and even unarranged, except so far

as digests and elementary treatises may be

considered as an arrangement, which, scien

tifically viewed, they are not. The infinite

details of this mountainous mass in its exist

ing shape —bear me witness, ye who hear me

—no industry can master and no memory re

tain."

So also the man considered by many

the ablest Judge west of the Mississippi

asserts :—

"The whole analysis and arrangement of the

body of our law has fallen into commercial

and incompetent hands. Head notes of cases

are made by those who have no capacity to

understand the broader principles of law as

sumed in the cases decided, and whatever the

elaboration used in classifying these head

notes, the result must necessarily be unsatis

factory. Cyclopedias are made up to a large

extent from these head notes, and the writers

give much more prominence to the small

points of detail which are usually represented

in the particular decisions than they do to the

broader principles which underlie the deci

sions, but are not amplified in them. It is

this broad foundation of the general rules, in

accordance with which decisions are made and

tested, but not usually amplified in the deci

sions themselves, that ought to be expounded

in some connected and logical statement of the

law."

Little wonder is it that Judge Dillon,

far-sighted prophet of his time, pleads

for a great institutional treatise-an

institutional digest, declaring:—

“What is needed is the constructive genius

and practical wisdom that can take these truly

rich, invaluable, native but scattered mate

rials, . . . and out of all these build an

Edifice of Law, primarily designed and adapted

to daily use, which shall be at once symmetrical,

harmonious, simple and commodious."

Do not these citations of authority

demonstrate the proposition that a

great institutional digest, an expository

digest, dealing with our law and the

minutiae of its various ramifications, a

complete logically co-ordinated state

ment of the American Corpus juris, is

a vital necessity and that we must have

it in order to prevent that ultimate

chaos so rapidly approaching, to which

reference has been made?

Is not the great practical question

simply this: How can the desired result

be produced? Americans have talked

about it and dreamed about it now for

more than a hundred years, but no one

has “made the thing happen." We

have been, as Wilson put it, “fruitful of

words, but barren of works." Can it be

done? That is the issue and there can

be but one answer: It has got to be done.
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II

BY WHAT METHOD SHALL THE DESIRED RESULT

BE PRACTICALLY ACHIEVED?

HIS involves consideration of two

main points:

(a) The plan for the actual creation

of the work.

(b) The financing of the project.

First (a). The Building of the Work.

The following conclusions, and the

plan of operations in which those con

clusions have taken form, are the result

of long study and deliberation and many

conferences between two men of wide

experience and high standing in the

profession and myself, and of numerous

consultations, personally and by cor

respondence, with some of the ablest

jurists in America. The two to whom

I refer are James DeWitt ~Andrews,

formerly of the Chicago, now of the

New York Bar, and long the Chairman

of the American Bar Association's Com

mittee on Classification of the Law,‘ and

Dean George W. Kirchwey, of the

Columbia Law School. Dr. Andrews

will be recognized as the learned author

of Andrews’ American Law’( and the

editor of Wilson's Works and of other

publications, and Dean Kirchwey as

a legal scholar and teacher of wide

reputation.

In the first place, we believe it is only

a superficial view which assumes that the

work is so vast that from the practical

standpoint it is impossible of achieve

ment. In this connection, it is well to

recall the words of Mr. justice Holmes:

"The number of our precedents when gen

eralized and reduced to a system, is not unman

ageably large. They present themselves as a

finite body of dogma, which may be mastered

within a reasonable time."

 

rtsI 425-475.‘See 1902 report, xxv A. B. A. Re

run Bag, vol.TSee review of Second edition in

xxi. pp. 104-110.

Furthermore, he declared :—

"The reports of a given jurisdiction in the

course of a generation take up pretty much the

whole body of the law and restate it from its

present point of view. We could reconstruct

the Corpus juris from them if all that went

before were burned. The use of the earlier

reports is mainly historical."

So also Judge Dillon has said :—

"The number of cases is legion, but the

principles they establish are comparatively few,

capable of being thoroughly mastered and cap

able also of direct and intelligent statement "

Then there are those who jump to the

conclusion that by reason of the vast

amount of statute law, the preparation

of the text will be most difficult and

virtually an impossibility, no matter

how thoroughly the system of organi

zation. This view is also based on a

superficial and inadequate comprehen

sion of our law as a whole. No man of

our time probably had a better grasp

of the entire field of law than the late

James C. Carter, and he asserted:

"It is scarcely an exaggeration to say that

nearly the whole of that body of law which really

prescribes rules of civil conduct, which is

stamped with the moral quality of Justice,

and which governs the private transactions

of men with each other, is substantially un

touched by the statute book."

Second. Confident that the desired

result may be attained within a reason

able time, we are positive that for

various reasons, it cannot be achieved

in a satisfactory manner by one person,

and that its successful accomplishment

requires the thorough organization of

that portion of the brain-power of the

country fitted to engage in such an

undertaking.
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We believe that a large group of ex

perts should be employed, but that in

order properly to co—ordinate the activi

ties of all those collaborating there

should be highly centralized executive

and editorial control, with sufficient

power to enforce proper proportion, clas

sification, system, method and style in

every department of the work.

Dr. Andrews, Dean Kirchwey and I

after numerous conferences have worked

out a plan which we believe to be prac

tically workable, an essential element

of success,—a plan which in our judg

ment should bring to the profession in

the near future that for which the call

has gone out now at intervals for more

than a century, but which has never

been answered, yet the need of which

is more apparent today than at any

other period in our history.

The plan in outline is as follows:—

We propose to block out witli the

ablest expert advice obtainable the entire

field of the law under a logical system of

classification, so that when the work is

published, the law on any particular

point may readily be ascertained.

BOARD OF EDITORS. Our plan,

stated more in detail, is to associate a

Board of Editors not exceeding seven

men—the ablest to be found in America,

so situated that they can undertake the

work (such as the late James Barr Ames

of Cambridge and John H. Wigmore of

Chicago, whom I mention merely as

types). The criterion for selection must

be that each is the best expert obtain

able for the particular class of work to

be represented and directed by him, and

each must receive whatever compensa

tion is necessary to command the best

services in every field. Our plan in

volves vesting in this Board final and

authoritative control over every editorial

matter about which differences of opinion

might by any possibility arise, such as

in matters of classification, the space

to be assigned particular subjects, the

method of treatment of mooted points

in the law, etc., etc.,—in fact, the making

of this Board of Editors supreme in every

editorial matter. As explained here

after, they are to have the best expert

advice and assistance obtainable, and

we would expect at least three or four

of this Board to devote their entire time

to the work, and all to attend sessions

whenever necessary.

ASSOCIATE BOARD OF ED

ITORS. We also propose to form with

the aid of the central group of editors,

an Associate Board of Editors, to con

sist of about twenty, each to represent

the best the law-schools have in the way

of experts in particular departments

of the law. These men must also re

ceive such compensation aswill command

the services of the ablest men in every

department of the law.

The chief function of a member of

this Associate Board of Editors would

be the preparation of the text on the

particular topic or branch of the law

assigned him. It would no doubt also

be feasible to form small advisory

groups upon particular topics, the same

to be composed of the ablest men in the

profession, who either as practitioners,

authors or teachers, have become recog

nized experts in particular branches.

After the system of classification, etc.,

has been outlined by the Editors, and

the Associate Board been formed, it

would be called into session and the sys

tem of classification most thoroughly

examined, and revised wherever neces

sary as a result of the deliberations

of the combined editorial forces, aided

by an Advisory Council, concerning

which I shall speak in a few moments.

Our plan is not to ask the Associate

Board of Editors to give up their law
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school work, except that it would be ad

visable for a majority of them to secure

a leave of absence for at least one year

of the period during which they will be

engaged upon their part of the work,

and in order that they may be attached

during that year at the headquarters

office of the publication, doing their

work there during that time. Apart

from this, however, we would expect a

consultation conference of the entire

editorial force to be held once amonth

of at least a full day in length. It is

the judgment of Dean Kirchwey and

others—speaking from the standpoint

of the ablest law-professors——that such

an expert Board to be composed of the

very best law-teachers in the profession

can readily be secured to work out this

plan if convinced that the co-ordinated

product of all will represent the best

effort of the profession; indeed that under

these circumstances all invited would

view it as a great opportunity and that,

if the financial reward were sufficient,

their services could undoubtedly be de

pended upon.

The importance of having the ablest

experts in the law-school element in

the profession prominently represented

in the editorial work, which is necessary

in the production of a logically co-ordi

nated statement of the American Corpus

juris, has also been emphasized by that

distinguished jurist of the Western

States—-Mr. Chief Justice McClain of

the Supreme Court of Iowa, who says

of our plan: “It is a great project, and

as it seems to me feasible." Then, after

referring to the fact that the writers in

the encyclopaedias on law give “ much

more prominence to the small points of

detail which are not usually represented

in the particular decisions than they do

to the broader principles which underlie

the decisions, but are not amplified in

them," he declares :—

"It is this broad foundation of the general

rules in accordance with which decisions are

made and tested, but not usually amplified in

the decisions themselves, that ought to be

expounded in some connected and logical

statement of the law. Such a statement can

not be made by individual text writers, and it

ought to be made by those who through experi

ence in teaching have been driven to deduce

principles from practical application. The

fact is that the only really intelligent notes

of current cases and comments thereon are

found in the law school journals which are not

published as financial enterprises but as the

result of the labor of those connected with the

schools."

So also James Barr Ames”i declares :—

“We live in the era of specialization, and the

time has now come for the intensive cultivation

of the field of law. The enormous increase in

the variety and complexity of human rela

tions, the multiplication of law reports. and

the modern spirit of historical research, de

mand for the making of a first-class book on a

single branch of the law, an amount of time and

thought that a Judge or lawyer in active prac

tice can almost never give. The professor,

on the other hand, while dealing with his subject

in the lecture room, is working in the direct line

of his intended book."

And writing specifically concerning

the present project, Dean Ames says :—

"The bulk of the work will have to be done,

as the lion's share of preparing the German

Civil Code was done, by the professors."

It is believed that writers on particular

parts of the law, under our plan, would '

readily understand the necessity for

their individual work being executed in

such manner as to accord with the sys

tem determined upon, and that by

 

‘We record with deep sorrow the passing on

beyond on January 8. 1910, of that luminous star

in the firmament of Anglo-Saxon jurisprudence—

arnes Barr Ames. His death will prove a greater

as to the legal world, present and future, than

perha s that of any other one man who could be

name ; and to those who in this project had hoped

for his continued advice and counsel, the loss LS

irreparable. (See p. 104 infra.)
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reason of this and as a result of the

frequent consultation conferences, each

would have a pride and to a certain

extent a feeling of authorship in every

part of the entire work, in addition to

the portion peculiarly representing his

own individual efiort. Of course in

order to secure the essential “ co-ordi

nated whole," the executive head of the

enterprise must necessarily reserve the

power to the Board of seven Editors to

re-cast into the general style of English

determined upon for this work any of

the product of a member of the Associate

Board; indeed, after consultation and

careful consideration, to re-mold any

part of the work in order to secure not

only exactness, but as far as practicable

perfect harmony, for in the last analysis

the work of all must be completely co

ordinated, and those responsible for the

plan and its execution must see to it

that the finished product is in every

sense all that is contemplated.

To prevent disorganization and chaos,

to insure harmony and secure perspec

tive, the authority to do this must

necessarily be lodged somewhere where

it can be practically and effectively

exercised, though of course each writer

would be fully consulted concerning

changes. The point I wish to make is

that the finished work should not and

must not be a composite of disjointed

branches of the law treated by particular

individuals, but a co-ordinated whole

the product in a sense of all, but under

final and authoritative centralized con

trol.

The importance of the point brought

out in this latter thought was made

apparent by Mr. Justice Holmes when

at one time discussing the subject of

codification. He said:—

"We are inclined to believe that the most

considerable advantage which might be reaped

from a code is this.‘ That being executed at

the expense of the government and not at the

risk of the writer. and the whole being under

the control of one head, it will make a philo

sophically arranged Corpus juris possible. If

such a Code were achieved, its component

parts would not have to be loaded with matter

belonging elsewhere, as is necessarily the case

with text books written to sell. Take a book

on Sales, or one on Bills and Notes, or a more

general treatise on Contracts, or one on the

Domestic Relations or one on Real Property

and in each you find chapters devoted to the

general discussion of the incapacities of infants

and married women. A Code would treat

the subject once and in the right place. Even

this argument does not go much further than

to show the advantage of a connected publication

of the whole body of the law. But the task, if

executed in extenso, is perhaps beyond the

power of one man and if more than one were

employed upon it, the proper subordination

would more likely be secured in a government

work. We are speaking now of more serious

labors than the little rudimentary text-books

in short sentences which their authors by a

happy artifice have called Codes instead of

manuals. Indeed we are not aware that any

of the existing attempts are remarkable for

arrangement. The importance of it if it could

be obtained cannot be overrated.

"In the first place it points out at once the

leading analogy between groups. Of course

cross divisions will be possible on other prin

ciples than the one adopted. . . . A well

arranged body of law would not only train the

mind of the student to a sound habit of

thought but would remove the obstacles from

his path which he now only overcomes after

years of experience and reflection."

SoIalso the necessity for a highly cen

tralized control in the preparation and

production of this work has been em

phasized in a communication to Dean

Kirchwey from Hon. William H. Staake,

Chairman of the Executive Committee

of the National Conference of State

Commissioners appointed by the Gov

ernors on Uniform State Laws. Judge

Staake writes :—

"I congratulate you and your collaborators

upon the invention of so practical a plan for

the production of this work, and also upon the

personnel of the three men who propose to

f

l—
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devote their time and energy to the organiza

tion and achievement of the great under

taking, for apart from securing the services of

the ablest writers on law, it is essential in order

to assure success that the enterprise should be

subject to a highly centralized and authoritative

direction and control. Justice Holmes of the

Supreme Court of the United States made

clear that most important of all points, and the

happy combination of yourself, Alexander and

Andrews insures that able executive control of

the undertaking, without which the desired

result, an adequately ‘co-ordinated whole,’ could

not be produced."

In addition to the Board of Editors

and Associate Board, we contemplate

having at work at the headquarters

of the publication, 9. strong editorial

force under the immediate direction of

the Board of Editors, for there are

several topics and much editorial work

which could be more thoroughly and

satisfactorily handled there by a com

petent force than in any other manner.

ADVISORY COUNCIL. We do

not consider, however, that the ofiice

editorial staff or the Boards of Editors

willsupply all the advice and help which

would be needed. We are of opinion

that there should be an Advisory Council

of twenty or twenty-five of the strongest

men in the profession, both on the Bench

and at the Bar, men who would not have

the time to devote to the actual work

of authorship or editorship. We would

expect these men to be paid a suflicient

sum to insure their giving the producers

of'the work their best advice on any

point about which they or any member

of the Associate Board should deem it

important to consult them.

BOARD OF CRITICISM. Further

more, we have planned a Board of

Criticism, composed of at least one hun

dred and perhaps two hundred selected

from among the ablest lawyers on the

Bench and at the Bar, and in the law

faculties, to whom we would‘ submit

proofs of particular parts and in a way

that would insure every portion of the

work beng read and criticized by a con

siderable number. Our idea is that this

part of the system would be arranged

so that each man in this group would

read only the portions concerning which

his opinion would be of particular

value ;—of course each would be paid

for this advisory criticism. In addition

to this, our aim would be as soon as

possible to place the proposed treatment

of mooted points in type in the period

icals of the profession, or in one which

we would maintain, with a universal

invitation for criticism.

TEXT——METHOD OF TREAT

MENT. I have purposely avoided

any references herein to any particular

methods of statement, citation or clas

sification, for, while these subjects have

been thoroughly considered, they are

matters which it would be idle to dis

cuss in detail in this Memorandum, as

such points must be left to the determi

nation of the proposed Board of Editors.

For the purposes of this Memorandum,

it is assumed that the able men, whom

it is proposed to assemble on the various

editorial Boards and Advisory Council,

are competent to work out a scheme of

classification and method of statement

and citation which will be adequate to

the needs of so vast a project, yet em

phasis may be laid on a few main points.

1. Condensation, clearness and pre

cision are essential. Austin Abbott has

well said :

“One great difiiculty in learning what is the

law is that its expounders use too many words.

Open one of the portly compilations which

are often put forth as treatises, and read. A

thorough master of the English language

could put three or four pages into one; could

express all the ideas of several paragraphs in

as many sentences; and by this condensation,
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contradictions would be brought into contrast,

inconsistencies exposed and the distinction be

tween settled law and debatable questions forced

upon the attention.

“The current legal language, as used, is as

clumsy and burdensome as are the plows and

barrows of two centuries ago compared to the

implements of today. . . .

"Conciseness is the great detector of fallacies.”

That unreasonable and fallacious doc

trines have been engrafted upon Anglo

Saxon law through the centuries of its

growth no true lover of the profession

can deny. More than a score of years ago

that earnest student of our CommonLaw,

Oliver Wendell Holmes, ]r.,‘ now Mr.

Justice Holmes of the Supreme Court

of the United States, with prophetic

vision asserted:—

"We are only at the beginning of a philo

sophical reaction and of a reconsideration of

the worth of doctrines which, for the most

part, still are taken for granted without any

deliberate, conscious and systematic questioning

of their grounds."

While some things have been remedied

the process has by no means been as

rapid as it should, owing mainly to the

hundreds of thousands of reported ad

judicated cases constituting a mass un

manageably large, and lacking, except

as to a few subjects, scientific arrange,

ment and classification. What the law

actually is can be ascertained only from

a philosophical study of the decisions

of the Courts after they have been

logically classified. “By actual law,"

it has been well said, “ we mean the law

in force today; the law now applicable

to transactions, and now controlling

procedure.” In the last analysis, pre

cedents which are sound in law and

logic must necessarily control, yet it is

essential in the efiort to ascertain the

actual law to avoid being misled by the

enormous percentage of ill-considered

obiter dicta in the opinions of Judges

and never to lose sight of the fact that a

decision can never be an authoritative

precedent except upon a point in issue

before the Court.

Austin Abbott has forcefully called

attention to the further fact that through

the last century “ by an almost imper

ceptible process " our point of view

concerning precedents has been changed,

——indeed, as he puts it, “ reversed."

He says:—

“Time was when the earliest precedent was

of paramount authority; later decisions were

tested by the earlier, and disregarded when

found to depart from the earlier. By an

almost imperceptible process this rule has been

reversed. It is now the latest decision of the

Court of last resort, which is regarded as the

highest evidence of the law; and earlier deci

sions are valued chiefly as they throw light

upon the intent and effect of the latter. It is,

therefore, actual law which is now of the first

importance, and historic law owes its main

value to the better understanding it gives us

of the law of today."

2. It follows that not only condensa

tion, clearness and precision are essen

tial in a statement of the Corpus juris,

but that the overwhelming mass of au

thorities must be analyzed and all of im

portance marshalled. The authorities

fall naturally into three general classes,

to wit:

(a) Ruling Cases, which establish

rules, show the actual law and frequently

overrule or modify leading cases;

(b) Leading Cases, which indicate the

original reasons for rules and are valu

able aids in the interpretation and

application of principles; and

(c) Illustrative Cases, which when

properly classified show the application

of rules to different subjects and in

different situations.

This has been clearly indicated by

Dr. James DeWitt Andrews, who de

clares that an ideal system of citation

embraces “ (a) all the leading cases, (b)

all the ruling cases, and (c) illustrative
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cases classified as to subjects”; and he

directs attention to the fundamental

fact that "every case presents the

possibility of four prime subjects: Sub

stantive Law, Pleading, Practice and

'Evidence.” And he asserts:—

"The science of citation is to present a diver

sified citation, showing the law in all jurisdic

tions, a classified illustrative citation showing

the various applications."

Without elaborating this point further,

it is apparent that problems will con

front the Board of Editors which will

demand the services thereon of men

of the highest ability in the profession.

3. Necessity for Adequate System of

Classification. Many great authorities

have already been quoted upon this sub

ject, and the importance of scientific

analysis and classification has been force

fully emphasized, yet perhaps by no one

better than by that luminous scholar,

Austin Abbott, who asserted :—

"One of the chief defects in legal writings

and compilations at the present day is imper

fect classification. The immense multiplicity

of authorities require thorough analysis and

classification, lest we be lost in a labyrinth of

contrasts. Imperfect classification is not

merely a defect in the results of research—it is

a hindrance in the process of research."

Wilson (as may be seen by reference

to the quotations from him in the fore

part of this memorandum), insisted upon

the necessity of an adequate logical

system of classification.

Concerning the importance of system

atic organized knowledge, one of the

most learned jurists in America in a

recent letter makes this interesting com

ment:

"I quite agree that a man who has not

some sort of systematic relation will not think

philosophically, i. e., profoundly, but will re

main like many successful practitioners simply

the carrier of a ragbag out of which by the

index of his memory he can pull what he

wants."

The late George W. Biddle many

years ago referred to Chancellor Kent's

Commentaries in a way to make this

well-known treatise, on the authority of

Mr. Biddle, an excellent illustration of

the work of an able and brilliant writer

failing to accomplish what it should,

because “compiled without system or logi

cal sequence.” A distinguished graduate

of his law ofiice relates :—

"We had been tall-ring about Kent's Com

mentaries, and Mr. George W. Biddle stated

they showed the ability of Chancellor Kent,

and that there was much that was brilliant

and masterly in the volumes, but that it was

all compiled without system or logical sequence:

and I have never forgotten that at the time

there was upon the table a large kaleidoscope

which some one had brought in, and as he

was discussing the subject Mr. George W.

Biddle picked up the kaleidoscope and said:

‘This reminds me of Kent's Commentaries

a mass of brilliant things thrown together.’ "

Lost as is the profession today in the

labyrinth of reported cases, and sailing

as it is over the vast sea of the law

without adequate chart or compass, yet

the task of stating our Corpus juris, it

has been made plain by some of the

greatest minds which have adorned the

profession during the last century, is by

no means an impossible one——this task

of erecting that great "Edifice of Law"

described by Judge Dillon “primarily

designed and adapted to daily use,

which shall be at once symmetrical,

harmonious, simple and commodious."

After all, in the last analysis, it is

mainly a question of practically organ

izing the brain-power of the profession,

under an effective plan, in order to make

the production of this great work pos

sible at an early date.

Executed in the way outlined above,

we believe that the American System of

Law, embracing the Constitution and the
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laws of the nation and of all the states

(including statutory modifications of the

Common Law) can be completely ex

hibiled, as the product of the best thought

of the entire profession. If this plan has

any one especial men't, it doubtless lies

in the fact that it aims to organize in an

efl'ecti've practical way the best brain

power of the profession, without which

no statement of the American Corpus

juris could ever be as exact and thorough

as it should.

EXECUTIVE CONTROL. The im

portance of a strong executive con

trol in the production of such a work

was emphasized not only by Mr. Justice

Holmes and Judge Staake (quoted supra)

but has also been particularly referred

to by Francis Rawle, Esq., former presi

dent of the American Bar Association

and the actual as well at titular editor

of the recent editions of Bou'oier's Law

Dictionary, the editing of which work

well qualifies him to give an authorita

tive opinion of particular value as to

whether centralized control is important

in such a work as that contemplated.

Mr. Rawle writes, declaring the pro

posed work “would be of inestimable

'value to the profession and the commun

ity,” and asserts :—

“I thoroughly approve of that part of your

plan which entrusts the ultimate headship to

three, aided by a large advisory body."

Mr. Rawle inclines to the opinion that

the advisory group should not be too

large. On that point he says :—

"It certainly ought to be large. Perhaps

fifty would be enough. It would be difficult

to find one hundred men of equal, or anything

like equal or average value, and the average

ought to be high, both for good work and for

the efiect it would have on the profession."

Hon. 1. M. Dickinson of Tennessee,

the present Secretary of War and the

President last year of the American Bar

Association, examined our plan for the

production of this work just before start

ing for Panama, and concerning it

writes: —

“There can be no question as to the importance

and desirability of such a work. Your plan as

mapped out seems to me to be practicable and

comprehensive."

Hon. Alton B. Parker says “It all

seems workable.”"'r

So also President Woodrow Wilson of

Princeton, long a deep student and

teacher of Jurisprudence as a science,

writes that the enterprise “is both desir

able and feasible,” and adds: “I wish that

there were some way in which I could

be of assistance to you."

And Hon. Emlin McClain, Chief Justice

of the Supreme Court of Iowa, than

whom no one in the west is in a better

position to speak with authority, de

clares:—

"I believe you have a great plan, and one

the successful prosecution of which would

produce something monumental for the common

law and give it that satisfactory form of state

ment which it has lacked in its competition

with the civil law as a. subject of methodical

study."

He also calls attention to the fact that

Lord Halsbury's English work is “totally

inadequate” for American use. On this

point, he says :

"I suppose ‘The Laws of England’ which is

being published under the supervision of Lord

Halsbury is an attempt to do what you would

like to do on a broader scale. That work is

totally inadequate as a statement of the common

law as administered in this country" (i. e., in

the United States).

Of our plan for the work Chief

Justice McClain also asserts Z——

"It is a great project, and as it seems to me,

feasible. . . . I would say that a logical

 

l"See a further expression of Judge Parker's

views, p. 92 infra.
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and philosophical statement of the common law

is of importance not only, and perhaps not

primarily, to the practising lawyer, but funda

mentally to Courts, legislatures and law

teachers; that the plan which you propose

seems to me to be the only one in accordance

with which the work may be satisfactorily done.’

And adds :—

"some foundation provided for the pur

pose would be in furtherance of one of the

deepest interests of humanity and civilised

government. The work cannot, as you well

say, be entrusted to commercial interests,

and, as we know very well, it cannot be en

trusted to legislation."

So also United States Circuit Judge

Grosscup of Chicago writes :—

"I believe that the Corpus juris, when pub

lished, will be one of the greatest influences put

forth by this generation of men. . . . We have

come to a time when, for the sake of civiliza

tion, as well as the practical administration of

the law, the body of the law should be put

into scientific form."

He further says that “its loss to the

world would be a distinct loss, and per

haps an irremediable one,” and adds 2

“Any word that I can say to anyone who is

interested in a statement of the law, not as a

commercial venture but as one of the avenues

through which civilization moves forward, 1 will

be glad to say."

After this undertaking had been sub

mitted to one of the ablest and best

known teachers of law in America—

Dean Kirchwey of Columbia, I received

from him a letter in which he spoke of

being “deeply interested in the project

of giving to the world a complete system

atic statement of the law of the land,"

and declared :—

"It would be difficult to exaggerate the

importance of such a work to the bench and

bar and, indeed, to our country and its insti

tutions. The plan stirs my imagination as a

contribution, perhaps the greatest single con

tribution that could be made, to the great work

of reducing the chaos of our complicated Ameri

can jurisprudence to something like order and

unity. If, as your plan contemplates, the

treatise shall represent the finest legal scholar

ship and the best professional experience of

our country (and I can see no reason why you

should not be able to command both for such

a project) it will undoubtedly be eagerly

welcomed by the profession and take its place

as a notable achievement of the American

bar. I shall be glad to contribute, in every

way possible, to the success of the enter

prise."

‘And it is peculiarly fortunate for the

nation and the profession that Dean

Kirchwey is now actively engaged as a

prime factor in organizing the project

and bringing it to its present state of

development. '

- It is submitted that with an editorial

force such as that planned, a magnum

opus would be produced, exhibiting the

corpus of American Law in an orderly

and systematic manner and under a

logical scheme of classification, which

when once mastered by the Bench and

Bar would make it possible for the

fundamental principles and leading

authorities governing any particular sub

ject to be quickly found. A great insti

tutional treatise produced under the plan

outlined one can readily understand

would be far superior to the encyclo

paedic digests published by the law

book firms as commercial enterprises,

and which in many instances employ

second and third rate editors, in some

cases securing (and mainly to attract

buyers) a few well-known writers on

particular subjects-—men who sometimes

permit the use of their names, after

having done little more than read the

manuscript prepared for their signatures.

Such productions have been forcefully

commented upon by Judge Dillon and

others, supra, and are mere makeshifts

unworthy of the name even of digests,

with their masses of undigested and

improperly digested materials.
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SIZE OF THE WORK. Based on the

most careful calculations, our belief is

that the work (partly because an ade

quate system of classification will make

possible the avoidance of duplication of

material in difl'erent parts, on which point

see views of Mr. Justice Holmes quoted

supra) can be produced in about twenty

volumes of one thousand pages each,

including an index and table of cases.

Second (b). The Financing of the Project.

Planned on so gigantic a scale as that

outlined, with an editorial staff such as

we have in contemplation, the produc

tion of the work would cost seemingly

an enormous sum of money, yet in

reality it is a trifling sum in comparison

with the advantages to accrue to our

juridical system and to the nation.

Calculations, based on careful compu

tation as to cost of material and all other

expenses, including the probable amounts

necessary to be paid the various Edi

torial Boards, members of the Advisory

Council and Board of Criticism, total

approximately six hundred thousand

dollars, which according to the estimate

would enable five thousand sets to be

produced, bound ready for delivery.

The figures mentioned could be con

siderably reduced, yet it would be at

the sacrifice of the quality of the edi

'torial writers and the extent of the

system of criticism; on the other hand,

a further elaboration of the extensive

system of editorial work proposed would

of course increase the cost. Our figures

include the advertising necessary to sell

four thousand five hundred sets at the

rather moderate price, for a work of

such character, of $7.50 per volume, or

$150 a set. The large digests now on the

market sell complete for considerably

more than the sum named for our work,

yet it is not a debatable point that they

would in no sense be equal to or be as

complete, as valuable or as well edited

as this new work. It is said that they

each average a sale of more than 2,000

sets per year. Our belief is that the

proposed American Corpus juris, within

less than two years after it is placed on

the market, at least the entire five

thousand sets, will be sold, or rather

forty-five hundred sets, five hundred

being reserved for review and other

special purposes. If so, the work would

have more than paid for itself and left a

considerable credit balance.

We believe that far in excess of 2,000

sets of the proposed work would be

absorbed annually by the profession if

produced as outlined above. And while

the work is not a digest in the sense the

word is now used and if thoroughly done

would probably not require extensive

changes in the text from time to time,

(probably very few after the second edi

tion) yet we believe it would be advisable

to keep it up to date with a cumulative

annual and with complete new editions

at intervals of say every ten years.

On a purely commercial basis, the

project is undoubtedly capable of being

successfully financed. Indeed we believe

our figures to be exceedingly conserva

tive and that James C. Carter did not

overstate the case when he said, “For

tune and fame sufficient to satisfy any

measure of avarice or ambition would

be the due reward of the man, or men,

who would succeed in conferring such

a boon.” You will recall also that

Carter declared it “would be of priceless

'value,"——that “such a work, well exe

cuted, would be the vade mecum of every

lawyer and every Judge"; that “It would

be the one indispensable tool of his art.”

Judge Staake has well said :

“It is pitiable that the question of financing

the project should have to be discussed."

But it must. There are two general
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methods or plans under which the pro

duction of such a work could be brought

about practically, to wit :—

I. The Commercial Basis, which means

its publication for profit; and

II. A Foundation of jurisprudence,

which means its publication pro publico

bono.

A third may occur to some, to wit,

Governmental Action, but that will not

be seriously presented, as it has been

declared inexpedient and unwise by

great authorities, as will appear from

quotations from them here and there

through preceding portions of this Memo

randum. Furthermore at the present

time it is clearly impracticable, in part

owing to the antagonisms existing be

tween the two great schools of political

thought in our country in the matter of

the powers which belong respectively

to our dual governmental agencies-

national and state. If such a work, as

the exact statement of the American

Corpus juris, were to be a governmental

production, it should be under the aus

pices of both the national and state

authorities, but anyone who understands

the trend of thought in America can

realize the impracticability of securing

joint action by Congress and any con

siderable number of State Legislatures.

The two practicable plans—(l) the Com

mercial, and (2) that which I will call the

Foundation of jurisprudence plan, will

be briefly considered.

1. Commercial Basis. This again sub

divides into two possibilities, to wit:

(a) The production of the work as a

strictly commercial venture by one of

the big law publishing firms or by a

combination of them; or (b) its publica

tion by some concern organized for the

specific purpose.

The big law publishing firms could

hardly be expected to aid in making

such an undertaking financially possible,

unless they controlled the work (which

could hardly result other than in the

cheapening of the class of editorial

writers to be employed) for they

have encyclopadic digests which would

doubtless be displaced by the new publi

cation. The most practicable thing,

therefore, from a commercial standpoint

would seem to be the organization of a

stock company to float it, but such

a great movement as this ought to be

saved from the bane of commercialism.

Indeed, it would be difficult to express

too strongly how important it is that so

great an undertaking should be saved

from its perils. While there can be no

doubt but that the plan after a fashion

may be floated on a purely commercial

basis, the tendency to secure cheap

talent could hardly be avoided.

This point is emphasized by Chief

Justice McClain, who says:

"The work cannot, as you well say, be en

trusted to commercial interests."

Judge Grosscup and others have

spoken of the “practical difficulties in

the way of finding a publisher” for so

great a work. Judge Grosscup says as

to this :—

“A great work like this does not always

appeal to men with whom the first considera

tion is what profits can be reaped."

And of the proposed work itself,

Judge Grosscup declares :

“It will give to the law what Herbert

Spencer gave to science—-a synthetic struc

ture large enough to cover every subject

involved and so scientifically arranged that

each detail will be found in its proper place

and relationship.” '

Hon. Francis Lynde Stetson, resource

ful leader of the New York Bar and the

President for 1908-9 of the New York

State Bar Association, writes :-—

"No such work now exists, nor is one pos

sible of production purely asll-ja commercial

venture, for a digest informed and restrained
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by philosophy and logic cannot result from

a mere quest for profits. The condition may

justify the application of the homely expres

sion of the humorist. Josh Billings, that

‘Poetry writ for bread is apt to taste of the

emptyings.‘ "

He also remarks :—

“Some such plan as you offer must without

great delay be adopted and be consummated,

or the profession and the country alike will be lost

in the increasing and bewildering mazes of

legal pronouncements.

“ Your plan certainly is ideal, and I trust

also that it is practical, though for its realiza

tion it depends upon the provision of a very con

siderable foundation. It cannot be imagined

that years of service of the highest order can

be obtained from professional men of the

first rank without remuneration sufl'icient to

induce their continued and undivided atten

tion until the completion of the great work.

Upon completion, an authoritative and com

prehensive work of such value to the public and

the profession, in my judgment, would com

mand a prompt and abundant return, sufiicient

to reimburse the most ample foundation."

And adds :

“Lawyers as a class are poor, and it would

be difi'icult, if not impracticable, within a

reasonable period to raise from them the sum,

at least $500,000, necessary for the achieve

ment of this result, which, as I have observed,

is not more important to the profession than it is

to the vastly greater public.”

Again he says :—

"This work . . . is so sorely needed that if

adequately endowed its preparation would

enlist the services and support of students

of the law whose pre-erninence would be con

ceded by all."

He further declares :—

"It is inconceivable that any department of

research can involve such beneficial consequences

as would the collection, the revision and the

statement in logical and philosophical order

of the whole body of the laws governing the

rights of persons and property."

And Chief Justice McClain of Iowa

asserts :

“Some foundation provided for the purpose

would be in furtherance of one of the deepest

interests of humanity and civilized government."

11. A Ioundation for the Advance

ment of Jurisprudence. There is no

plan whereby the “perils of commer

cialism" can be avoided but by the work

being brought out on a Foundation of

jurisprudence established by some man

of large means anxious and able to use

part of his wealth in benefiting man

kind; or by such a man advancing the

necessary funds to proper trustees under

an agreement to refund the same from

the proceeds of sales, for unless the

money is in hand to remunerate the

right sort of writers, and to warrant con

tracts being entered into with them it

will be impossible to secure and co

ordinate their services.

That this great and necessary work

has never been accomplished, notwith

standing the fact that Bench and Bar

alike have been and are floundering in

the mazes of unorganized, unsystema

tized and often conflicting rules and

decisions, is for the very simple reason

that individual workers, acting inde

pendently, can make no appreciable im

pression upon the "mountainous mass,"

and no practicable plan for effective

co-ordination of the best effort of the

profession has ever before been pre

sented.

The Call of the Future.

so much that can be done and ought

to be done in the field of jurispru

dence in order to perfect and per

petuate our juridical system, the great

vital force in our civilization, that it is

almost inconceivable but that (if the

situation could be presented to some

wealthy philanthropist so that he would

realize its full significance, the great

need and far reaching and permanent

eflects upon the administration of ]us

tice throughout the nation and the

world) he would consider that no greater

opportunity could possibly present itself,

whereby to do a lasting good to a nation

There is
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and at the same time perpetuate his own

fame. A million-dollar foundation or

even half that sum to make possible

such enterprises as this and advance the

science of jurisprudence could not but

\go on in its good work through the

centuries and place the donor in a far

more immortal position than Justinian.

The workers—the men who produce

"the Books of the Law" would rank only

as did Tribonian; but the man who

made such an undertaking possible,

freeing it from the “perils of commer

cialism” would assuredly stand as the

Justinian through all time, and would

be instrumental in putting in motion

forces which would influence the juris

prudence of the world throughout suc

ceeding ages, just as has the work which

Justinian made possible.

This thought has been well empha

sized by a distinguished jurist, who,

after a careful consideration of our plan,

declares :—

“The importance of the preparation and

publication of a great ‘System of American

Law’ should appeal to everyone who reveres

Justice and has a right understanding of the

practice of the two loves—love of God and

love of man, the foundation on which all laws

should be built. . . .

"Love of God, of Justice and righteousness,

of country, of their fellow men may secure a

founder for the needed foundation. The fame

which would forever attach to the name of the

donor would be but a due and just reward.

“What far-reaching an influence the work

you contemplate will have upon the jurispru

dence of our country and of the world, upon

the administration of Justice and the develop

ment of civilization everywhere, no one can

now justly estimate. Conditions in China

and the entire Orient, teeming with its hun

dreds of millions, are but an illustration;

there an earnest effort is being made to estab

lish a System of Justice, which will embrace

the best features of that represented by

Anglo-Saxon and western civilization. Think

of the influence only in that limited field of

such a work as you, Andrews and Alexander

have planned I"

The unfortunate condition in which

the system for the administration of

Justicebnow is, by reason of the unman

ageable and rapidly increasing mass of

authorities, is of course not known to

the general public and perhaps never

can be appreciated by them, for it mani

fests itself only in delays in the adminis

tration of Justice and unintentional

injustice in decisions of Courts. The

public realize the results but do not

understand and perhaps never can under

stand the reasons. Hon. U. M. Rose of

Arkansas, former President of the Ameri

can Bar Association, and a representative

of the United States government at the

last Hague conference, writes :—

“I am in hearty sympathy with your plan;

and I approve it in all its details. The gentle

men relied on to carry it into execution enjoy

in the highest degree the respect and confi

dence of the profession; and I am of the

opinion that the selection could not be im

proved on. The work ought to have been done

long ago. The state of the law at present is a

disgrace to our profession."

There are several considerations, which

it is believed, if properly presented,

would cause a philanthropist of large

means to view it as a most unusual privi

lege to make possible the production of

such a work as this on a non-commercial

basis, thereby insuring its being issued

in the best possible manner. Among

these the following may be mentioned:—

1. The proposed statement of the Ameri

can Corpus luris would tend to bringr about

uniformity between the difierent states in

the administration of Justice.

2. The publication 0! this work will make

the administration of Justice more exact and

enable the average citizen to secure cheaper

and more speedy Justice.

3. The publication of the American Corpus

luris, prepared in the way outlined, and

representing as it would more than a century

of not only the intellect and wisdom of the

Federal Courts, but of the learned jurists

expounding the law from the Benches of the
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Appellate Courts of every state in the Union,

could not but place America in the lead of

the world in the field o! Jurisprudence, and

enable her to exercise a more potent influence

in World Councils.

Each of these propositions will be

briefly elaborated as follows:—

1. The proposed statement of the Ameri

can Corpus luris would tend to bring about

uniformity between the difleront States in

the administration of Justice.

This thought is brought out clearly

by the Chairman of the Executive Com

mittee of the National Conference of

Commissioners on Uniform State Laws

who, in commenting upon our project,

says:

“Apart from the great practical influence it

will have upon the every-day practice of law

and in cheapening the cost of litigation to the

average suitor, there is no one thing which ap

peals to me more than the effect it will necessa

rily have in bringing about the much needed uni

formity between the laws of the several states.

As a Commissioner on Uniform State Laws of

theCommonwealth of Pennsylvania since 1901

and as Chairman of the Executive Committee

of the National Conference of Commissioners

on Uniform State Laws, I am in a position to

realize the influence of the proposed work in

that direction. I therefore want to commend

this project in the strongest terms as one which,

more than anything else I know, will tend to

overcome the unfortunate conflict between the

states in matters of commercial law and re

medial justice, and hasten that uniformity in

both law and procedure so essential to our

progress as a nation."

The same thought is emphasized by

the former President of the American

Bar Association, Francis Rawle, who

declares :— a: t

". . . something must be done, and I ha'be

no doubt that the work if done along the

lines you indicate would be immensely better

than anything that has heretofore been done,

and would be not only of great use to the pro

fession and the country, but would surely tend

to bring about an increased uniformity of law

throughout the country.

"The Supreme Court of the United States

is now deciding a large number of the most

important constitutional and general questions

that affect the whole country. On most of

these questions their rulings are controlling.

This creates uniformity on those questions,

but we may hope for more than that; it prob

ably tends to impress upon the Bar and the

Bench the vital importance of uniformity in

all possible directions, and the further thought

that this can be reached, to a certain degree,

at least, if Courts, in deciding a question of

first impression in any particular state, would

follow the Supreme Court if it had decided

the question, and not, as now, merely add

another decision to one side or the other of

a conflicting line of cases. The work that you

contemplate would emphasize this thought,

and that alone would make it worth the doing."

A million-dollari foundation in the

hands of a competent Board of Trustees

would make possible not only the imme

diate production of such a work as this,

but very shortly after its being placed

on the market, the return of the fund

intact to the foundation. This statement

is based on a most careful calculation.

The only possible flaw in this suggestion

is the remote possibility that the work

would not sell as rapidly as other works

have and that in consequence the entire

outlay would not be restored by the

sales. All experience is to the contrary,

for the two big law digest firms are

getting rapidly rich with the accumula

tions of profits; but if there were a dead

loss of two or three hundred thousand

dollars, what would that amount to, to a

philanthropist of the Carnegie type in

comparison with the incomparable gain

to the profession and the nation through

having such a work? I submit that the

question of some possible loss is wholly

insignificant; but our investigations lead

us to the conclusion that brought out

under such auspices and in the way out

lined, the foundation fund would not only

be intact within two years, but would be

increasing rapidly from the profits. In

addition to that it would own the copy
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right and the plates from which the work

was printed-most valuable assets.

On this point it is well to recall the

words heretofore quoted, of Hon. Francis

Lynde Stetson, concerning the proposed

statement of the American Corpus juris:

“Upon completion, an authoritative and

comprehensive work of such value to the

public and the profession, in my judgment,

would command a prompt and abundant return,

sufiicient to reimburse the most ample founda

tion."

Other Uses for the Foundation?

Furthermore, the proposed Founda

tion for the Advancement of jurispru

dence would always be available, not

only to aid the production of future edi

tions, but other great works so sorely

needed, notably a series of reports which

would be a counterpart of the great work

under consideration, reprinting in a con

nected series all “Ruling Cases, English

and American.” The latter would prob

ably be the very next step to follow the

production of the work on the American

system of law, perhaps be simultaneous

with it, the cases to be selected in very

much the same way and perhaps by the

same staffs by which the Institutional

Treatise is to be edited. Such a series

of reports kept up to date in connection

with the statement of the American

Corpus juris, outlined herein, ought to

go a long way toward solving the serious

problem confronting the administration

of Justice and remove the weight under

which the profession is staggering-I

refer to the never ending mass or reports

which the practising lawyer should con

sult in order properly to prepare his

cases. Our system of law would then

be reduced to a science, and departures

from declared principles would become

more and more infrequent-and finally

of no importance at all as authorities;

they would be mere “judicial aberra

,—‘See also p. 86 infra.

tions," as they have been aptly termed,

and there would in consequence be no

real necessity for the practisinglawyer

to keep track of them.

2. The publication of this work will make

the administration of Justice more exact

and enable the average citizen to secure

cheaper and more speedy Justice.

As the situation now stands, it is

impracticable for the average litigant

always to get Justice in the average

case, for the lawyer he employs often

can not properly investigate all the law,

that is the multifarious and conflicting

authorities, and prepare his briefs with

out an expenditure of labor and of

time out of all proportion to the real

value of the services to the client.

Often an astute lawyer, either by reason

of his ability, his ingenuity or his good

fortune, locates or stumbles across a

line of authorities which, while not

correct in principle, are sufliciently

weighty to impress the trial Judge,

and the lawyer on the other side is

either not sufficiently learned or suffi

ciently industrious to get the correct

decisions on the other side which con

flict with and which, if used in argu

ment, would overcome those presented

by his opponent. This results in more

mistakes and errors in Trial Courts than

should occur, and often, indeed very

generally, it is impossible, for financial

reasons, for the loser to take an appeal.

As a matter of fact it is well known in

the profession that but a small per

centage of cases are appealed.

This distressing situation referred to

above has been developing rapidly as

in an arithmetical progression; but it has

only become startlingly manifest during

the last twenty years. The growth

of population, with corresponding in

crease of litigation and consequent

unavoidable accumulation of judicial de

cisions, is the fundamental factor. It
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cannot be eliminated, and although it

may seem a trite subject—this question

of population—to refer to in a memoran

dum of this sort, it nevertheless has so

intimate a connection with and bearing

upon the problem before us that it

should be taken into contemplation,

for if the administration of Justice re

quires the making of a clear statement

of our system of jurisprudence in order

to make Justice possible today, we can

but imagine how much more serious

conditions will be a few decades hence

when our population is twice what it is

now, if a complete, accurate and com

prehensive statement of our Corpus

juris is not available.

Furthermore, the increase of popu

lation in America indicates how rapidly

the profession will enlarge in numbers,

and proves that the demand will rapidly

increase for copies of such a work, and

therefore indicates that from the finan

cial standpoint, there is no question but

that the foundation which made its pro

duction possible will be restored, no

matter what the original cost may be.

Lincoln, when President, as the nation

drifted into civil war, deemed this

question of population of such vital im

portance as to cause him to discuss it

in extenso in his second annual message.

See Messages and Papers of the Presi

dents, Vol, VI. p. 136 et seq.

Lincoln there exhibited the increase

by decades in the population of the

nation as follows:

Ratio of

“ Year Population Increase (‘75)

“1790 3,929,827 —- —

“1800 5,305,937 35.02

"1810 7,239,814 36.45

"1820 9,628,131 33.13

‘‘1830 12,866,020 33.49

"1840 17,069,453 32.67

"1850 23,191,876 35.87

“1860 31,443,790 35.58"

Among a number of other deductions,

he made these:

“This shows an average decennial increase

of 34.6 per cent in population through the

seventy years from our first to our last census

yet taken. It is seen that the ratio of in

crease at no one of these seven periods is

either two per cent below or 2 per cent above

the average, thus showing how inflexible and

consequently how reliable the law of increase

in our case is. Assuming that it will continue,

it gives the following results:"

Lincoln then inserted a table of esti

mated decennial increases from the

year 1870 to 1930 by decades and said :—

"These figures show that our country may

be as populous as Europe is at some point be

tween 1920 and 1930."

He had previously massed much in the

way of statistics concerning density

of population in various states and in

Europe. He then made an extraor~

dinary prediction as follows: —

“And we will reach this, too, if we do not

ourselves relinquish the chance by the folly

and evils of disunion or by long and exhausting

war springing from the only great element of

national discord among us."

This message was sent to Congress

December 1, 1862. We did, however,

decrease for the time being our ratio

of increase by continuing the war and

so Lincoln's estimate that in 1900, we

would have a population of one hundred

and three millions was somewhat higher

than the fact, yet he had indicated that

that would be the result if the war were

continued.

Now, applying the Lincoln method

and assuming that we have a population

in 1910 of approximately one hundred

millions (the estimate), a mere twenty

fi'ue per cent decennial increase (as against

the more than 34% used by Lincoln

in his calculation) will have the following

startling results—I do not state the detail

figures lower than tens of thousands
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and for sake of brevity only at twenty

year intervals:

Estimated increase of population in

the United States

Year Population

1910 100,000,000

1930 156,250,000

1950 244,140,000

1970 381,470,000

1990 596,000,000

This represents the increase during

only eighty years, less than three gener

ations, and had not Abraham Lincoln

used this method, I would hardly have

ventured to put it in this memorandum.

These figures are enough to startle and

stagger every thinking man in America,

even though we make reasonable deduc

tions from the calculation by reason of

the possible operation of the Malthusian

doctrine.

These figures, or any figures that are

warranted on any legitimate basis of

calculation, are sufficient to make the

point which I want to make, and that is

that it is time our profession was ceasing

to talk and dream (as it has been doing

for a hundred years), about securing

this great statement of our system of

law, but that it should get to work and

produce it, no matter what it costs. Nay

more, I submit that in order to preserve

the integrity of our judicial system, it is

an absolute necessity. We ought not

to delay until it is too late,-—it is in

many ways a far more difficult task now

than it would have been a century ago.

Can any one aware of the situation

doubt that a philanthropist of large

means desirious of helping the masses of

the people could more advantageously

place an adequate fund in the hands of

able trustees as a continuing foundation

for the purpose of aiding the publication

of the American Corpus juris, while it is

practically a possibility to do it, and

providing for its perpetual republication

_=________‘*’

at intervals of a decade—a work that

but needs this incentive to place it in the

hands of Bench and Bar within a reason

able time, and in a way that will cause

it to return to the Foundation every

dollar expended in its production?

In other words, this project is one

which only needs to be helped to the

extent of creating the work. The pro

fession will then pay for it by purchasing

it, and in that way return the funds to

the foundation which were necessary for

its production. In short, it is a method

whereby the profession would be aided

in helping itself, and which at the same

time would directly affect and improve

the administration of Justice not only

in America but throughout the world.

Yet without such an initial aid it is not

possible of being produced as it should

be—i_f at all. Does not the last century

of inaction, despite the urgency of the

need, make this clear?

Such a Foundation would also always

be available to aid the production of

whatever other works for the advance

ment of the Science of Jurisprudence,

it would, in the judgment of the trus

tees, be important to have published.

Such a Foundation would be a type of

drag-net that would go out over the

land and in its meshes would catch the

man of genius, the man of great mental

ability burning to give a work on juris

prudence to the world, but who other

wise, through lack of means and business

acumen, could not escape the toils of

the law-publisher producing books only

for profit. The expert judgment of

the able jurists who would constitute

the Board of Trustees of the Foundation

would always be available to determine

what was worthy of publication. Some

mistakes, it is true, might be made by

the trustees, and a few books might get

into print which would be mediocre,

the one class, however, would survive,
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the other would go down to oblivion; but

the creative work of those who through

their insight found the Truth would live

on and on, as does the immortal work

of those who labored here in my town a

century and a quarter back in the build

ing of our Constitution.

3. The publication of the American

Oorpus Juris, prepared in the way outlined,

and representing as it would more than a

century of not only the intellect and wisdom

of the Federal Court: but of the learned

jurists expounding the law from the Benches

o! the Appellate Courts of every state in

the Union, could not but place America in

the lead of the world in the field of Juris

prudence, and enable her to exercise a more

potent influence in World Councils.

The proposed work, in stating com

pletely, thoroughly and accurately the

American System of Law,—its Corpus

juris, all as the result of the painstaking

labors of the ablest members of the pro

fession in America, both on the Bench

and at the Bar, but particularly of those

in the faculties of the Law Schools,

would not only tend to unify the judicial

systems of the various American states,

but it would strengthen our influence

upon the Judicial systems of other

nations and more rapidly bring theirs

and our own into that ultimate harmony

which is so much to be desired. At the

present time it is well known that Ameri

can jurisprudence, by reason of there

being no complete statement of it, does not

and can not receive the attention from

the jurists of other nations, which its

importance demands.’

Chief Justice Simeon E. Baldwin of

Connecticut, former President of the

American Bar Association and of the

International Law Association, and Pro

fessor of Constitutional Law at Yale, has

emphasized methods whereby “the

moral support of the world (may) be

fully gained," and in words which should
 

‘See particularl views of Judge von Lewinski

of Berlin, p. 96 in m.

impress every lover of his country. Of

" the indubitable principles of social

justice," he says :—

"Those principles will in every case ulti

mately determine the judgment to be pro

nounced on any international dealings by that

Court without appeal, unseen but not unfelt

by men, that is always in session, truly named

by Daniel Wesbter ‘the great tribunal of

modern civilisation.’ "

He further declares :—

“Public opinion has taken on a new form

in recent years. There has arisen a public

opinion of the world. It has come into being

as the result of the closer and quicker commun~

ication between all lands, which is due to

modern uses of steam and electricity, and to

the incidental extension of the power of the

press.

“If all nations were equally sensitive to

this new force of world opinion, the problem

would be a simpler one. But it is strongest

where, as respects the subject now under

consideration, it is least needed. That Great

Britain should fail to obey a judgment of the

Hague Tribunal, or an award of arbitrators

to which she was a party, is unthinkable."

There can be no question but that we

have in America all the brain-power

necessary to create the work, proposed

from time to time through now more than

a century of our existence; yet it is plain

this brain-power could not be utilized

effectively so as to produce by the united

eflort of many—of all who should have

a part in it——a result which would be a

"truly co-ordinated whole" unless organ

ized in some such way as outlined herein.

To make this possible, the thing that

above all else would seem to be abso

lutely essential, a sine qua non of the work

being executed on the broad lines it

should, is an adequate Foundation of

jurisprudence. Only in that way may so

great an enterprise in the realm of Juris

prudence be saved from the “ perils

of commercialism,” with their ever

present baneful influences. Without

such support the work which has made
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Justinian’s name immortal could not

have been produced.

As I have repeatedly endeavored

to indicate in this Memorandum,“ the

call to arms " has gone out over the

profession now for more than a century,

yet no one has responded and produced

the work which circumstances demand,

a complete and logical statement of our

Corpus juris. For the first time it is

believed a practical plan is now presented

and the question is, “ Shall it be availed

of and in the most efiective way-or shall

this great enterprise be slaughtered by

commercial interests? " It is of course

far better that “ the plan ” for its crea

tion should be utilized commercially

than not at all, yet it is hoped it may

be saved from that and its production

made possible in the best way absolutely

freed from the bane of commercialism.

The opportunity is at hand. The de

cision must be made, and if those who

realize and know the need can so mass

their influence as to secure the financial

backing that is essential to save this

great enterprise from the “perils of

commercialism," they can insure the

work being all it ought to be and can be.

Of course the really difficult thing is

to impress a man, who knows nothing

of law from the scientific philosophical

side, that (a) a most serious condition

actually exists (which he would naturally

doubt)—a condition that must be rem

edied to prevent ultimate chaos in our

judicial system, and (b) that it can be

remedied.

How can such a man be brought to

realize the situation?

The point which I would leave with

you is that great as has been the need

for such a work as that outlined, yet

since Wilson's day (his plan having been

forced into abeyance through his inability

completely to execute it, owing to lack

of time at his disposal and his untimely

death at fifty-six), however many have

seen the need, all have been appalled

by the stupendous task and no man,

neither Wilson, nor Dane, nor Carter,

nor Dillon, nor Holmes, nor anyone has

accomplished it. Yet the thing has

got to be done eventually if for no other

reason than to lighten the labors of

the practising Bar and thereby make

possible the administration of Justice

at so low a cost as to enable the average

citizen to secure cheap and speedy

Justice.

It seems clear that if some powerful

member of the “ philanthropic phalanx"

could only see the true situation, he

would realize that a rare oppotunity

presented itself to immortalize himself

by having such a monumental work

produced under his auspices, and under

a plan too which will insure the ultimate

return of the funds to the foundation,

making the same available always to aid

other projects in the field of jurisprudence.

Indeed, would it not be the surest way

such a man could possibly find to secure

real immortality, but above all that to

do a lasting service to a nation?

Some may think that the Carnegie

Institution at Washington might finance

this project, but its funds would not be

available, for apart from the fact that

its income is fully taken up, only income

is available under that foundation, and

it is not income but the temporary

investment of principal that is needed

to float this undertaking as it ought to

be floated. Before it, measured by its

scope and possibilities, the activities of

even the Carnegie Institution in Wash

ington pale into insignificance, spending

as it does much of its income in the

preparation and publication of laborious

(and no doubt in the main 'ualuabb),

scientific investigations which while they

improve man's physical well-being,

accomplish nothing in improving and
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strengthening the great vital force in

our civilization,—law and government,

our system for administering Justice.

Contrast the importance of the prepar

ation and publication of the American

Corpus jun's, under some such plan as

outlined in this Memorandum, with the

preparation and publication of such

literary and scientific works as the fol

lowing, which I cull from the last bulletin

of the Carnegie Institution of Washing

ton, that of October 11, 1909, which

recently drifted into my oflice:

"Heredity of Coat Characters in Guinea

pigs and Rabbits";

"Investigation of Inequalities in the Motion

of the Moon produced by the Action

of the Planets";

"Catalogue of Stars within Two Degrees of

the North Pole";

"The Fossil Turtles of North America."

“The Pawnee Mythology";

“Egyptological Researches";

“Inheritance in Poultry";

“Heredity of Hair Length in Guinea-pigs

and its Bearing 0n the Theory of Pure

Gametes";

“Research in China";

“Rhythmical Pulsation in Scyphomedusre ";

“The Roman Comagmatic Region";

"A Revision of the Pelycosauria in North

Amerim";

"The Fauna of Mayfield’s Cave”;

"Distribution and Movement of Desert

Plants”;

“Coat Patterns in Rats and Guinea-pigs";

"Mythology of the Wichita";

“Inheritance in Canaries";

"Traditions of the Caddo";

"Bibliographic Index of North American

Fungi";

Chestnut Hill, Philadelphia.

"Explorations in Turkestan, with an Ac

count of the Basin of Eastern Persia and

Sistan";

"The Vulgate Version of the Arthurian

Romances";

“Determinative Evolution in the Color

Pattern of the Lady Beetles";

"Traditions of Arikara";

"Researches on North American Acridiidaz";

"The Origin of a Polydactylous Race of

Guinea-pigs";

"American Fossil Cycads";

"Variation and Correlation in the Crayfish."

The above of course represent but a

small proportion of the activities of the

Carnegie Institution, which is doing so

much along scientific and literary lines,

yet they do represent a large expendi

ture of money now gone forever from the

income of the Foundation, without

expectation of return other than through

the good which will result from the pub—

lications. Great as is the indebtedness

of civilization to the patient and pains

taking researches of science—so well ex

emplified by the above—-both in their

direct and indirect application to the

comfort and culture of mankind, yet I

reiterate that such activities as those

enumerated in no way compare in im

portance with the preparation and pub

lication of a great System of American

Law, our Corpus juris, that our system

for administering Justice—“ the great

interest of Man on Earth " and the vital

force in our civilization-may be made

stronger and better,—-a thing which

must be done if real Justice is to continue

to be administered in America through

the decades and centuries soon to be

upon us.

[FOR OUTLINE ANALYSIS OF MEMORANDUM, SEE OVER TO PAGE 90.]
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BY LEADERS OF BENCH AND BAR

" I wish the Memorandum and the letters which accompany it could be

read by ever

HON. JOH ILLON.

" I wish tne opinions elicited could be read by ever

lI‘aWBeI' and law student and thoughtful citizen in the land."—

thoughtful man and

woman in the country. Such reading would be the p anting of seed. sure to

yield a rich harvest in practical results. _

colleagues in this gigantic but blessed undertaking."— UDGE

our two

TAAKE.

Heaven speed on and

Chairman of the Executive Committee of the National Conference of Com

missioners on Uniform State Laws.

Many leaders of Bench and Bar have been consulted concerning the plans for

a complete and philosophically co-ordinated statement of the American Corpus

juris, as outlined in the Memorandum at pp. 59-89 of this issue. We print the

salient portions of their expressions of opinion, as they evidence a most careful

consideration of the project, constitute an invaluable contribution to the cause,

and carry the weight of the highest professional authority. Many of the italics

are not in the originals, and have been inserted in order to make possible a rapid

examination of the most important portions.
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Hon. John F. Dillon, President of the Ameri

can Bar Association, 1891-92; former United

States Circuit judge, author of "Laws and

jurisprudence of England and America,"

etc. :—

The immeasurable importance of the sub

ject has led me to read this paper and to con

sider the project, which it sets forth and

unfolds, with eagerness and absorbing inter

est.

The pressing necessity for an American

Corpus Juris of the character proposed is uni

versally felt and universally acknowledged by

the legal profession, by staiesmen and intelligent

laymen. The reasons for this urgent and now

almost irresistible necessity I have, as this

Memorandum shows,‘ elsewhere stated, and

therefore I shall not here take the time or

space to restate my views.

 

‘See pp. 64, 69 and passim.
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As I grow older and my experience enlarges

my conviction of the infinite superiority of

what Bentham with unjust derision styled

"judge-made law" over legislative law when

dealing with the principles of right and jus

tice, constantly increases and strengthens.

We have in this country in the decisions of

the National and State tribunals the richest

mines of judicial wisdom and legal principles

as applied to transactions and conditions of

modern life that exist in any country in the

world. The priceless treasures of these mines

are greatly diminished not only to the legal

profession but to the people of the nation

and states for the want of such a work as this

Memorandum proposes. I heartily endorse the

spirit, purpose and scheme of this great project.

It has all the elements of a patriotic and

philanthropic object of the highest national

and public importance.

Its execution must not be put upon any

lower basis than that it intimately concerns the

public and general welfare, present and future,

on matters of the supremest moment to every

man, woman and child in the United States.

And as such I venture earnestly to commend

the necessary financing of the foundation for

the work to the favorable regard of some one

or more of our wealthy, philanthropic and

generous fellow-citizens who can thus have at

one and the same time the double satisfaction

of rendering an inestimable service to their

fellow-men and of connecting their own names

in perpetuity in the interests of a perpetual

body of men and the ever expanding interests

of the American Republic and through it of

the interests of mankind in the world at large.

Hon. John G. Milburn, Member of the New

York State Commission on Revision of the

Code of Civil and Criminal Procedure and

Consolidation of all Statute Law since 1779;

the President of the Pan-American Exposition,

1901:

I have carefully studied your “Memoran

dum in re Corpus juris.” The subject of the

Memorandum has often occupied my thoughts,

and I have wondered whether in my time there

would be such a statement of the entire body

of American law as you and your associates

propose. I have never entertained a doubt

as to the necessity and vast influence for good

in many directions of such a statement, but

the difiiculties and obstacles in the way of

it always seemed to me to be insuperable.

But the study of your Memorandum has con

vinced me that it is perfectly feasible with the

aid of an adequate foundation.

There should be a logically arranged state

ment of existing American law as a whole.

Until we have one the Bench and Bar will

flounder along in a bewildering mass of con

flicting rules and principles emanating from

many different judicial sources, state and

national, and the great sufferers are the peo

ple, because it is their rights and duties which

it is the function of the law to define and

regulate. . . . I cannot but think that when

it is appreciated by the liberal-minded men

of our country who are seeking rational

avenues for their philanthropy they will pro

vide a sufiicient endowment.

Hon. Elihu Root, of the New York Bar,

United States Senator; formerly Secretary of

State:—

I have examined very carefully the matter

which you sent me in relation to the proposed

Corpus juris of American law and I have no

doubt whatever that such a work, if done in

a manner adequate to the importance of the

subject, would be of very great value. . . . With

best wishes for the prosperity of your very

public-spirited and laudable plans.

Hon. Alton B. Parker, former Chief judge

of the New York Court of Appeals and Presi

dent American Bar Association, l906-07:—

A concise, logical and philosophical state

ment of the whole body of the Common Law,

as applied and developed in each and every

one of the many jurisdictions in the United

States, is a pressing public necessity.

The reasons for it are so admirably stated

in "Memorandum in re Corpus juris," by Mr.

Lucien Hugh Alexander, that nothing need

be added. They are not understood by the

public generally, who are so vitally interested,

for, if they were, the money necessary would

be promptly forthcoming. The Bench who

administer the law, the lawyers who seek to

advise their clients, and the teachers of the

law who try to equip students for their life

work, do appreciate these reaons, however,

and therefore they know the public need that

this work be at once undertaken and pushed

to completion.

Their duty is clear. It requires them to

contribute, each in his own way, toward the

upbuilding of a public sentiment that will
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support the execution of the plan which you,

together with Mr. Andrews and Mr. Alexander,

have formulated. If I can serve the cause

at any time, command me.

Hon. Oharlea ll. Hughes, Governor of New

York and Professor of Law in Cornell Uni

versity, 1891-3:-—

The demands upon me have been so con

stant that I have been compelled again and

again to postpone an examination of the

papers you have sent me; and as we approach

the new year the work increases and there is

little opportunity for what I had wished to do.

However, I have looked into the matter

sufficiently to feel justified in saying that the

project you outline is one of great importance,

and if the work is performed with the skill and

care contemplated, it would be difficult to over

estimate its value. To make such a compre

hensive statement as is proposed of the

American Corpus juris would be a public

service of the highest character. While the

work would be a most difficult one, I think

the plan is practicable. Its execution should

be freed from the pressure of commercial

demands, and I earnestly hope that you will

secure the support for the undertaking which

it deserves.

Hon. William B. Day, justice of the Su

preme Court of the United States; formerly

Secretary of State:

I have looked over your plan for the prep

aration of a work which shall embrace in

compact form a statement of American

Civil Law. There can be no two opinions as

to the desirability of such a work. The confusing

mass of precedents which now embody what

may be called the American Common Law

renders it often impossible for counsel to give

legal advice competent to guide their clients

in doing what the law sanctions and approves,

and refraining from disobeying the law,

which, if litigation follows, they are presumed

to know.

An authoritative work clearly stating the

general rules of law would be of inestimable

service to the Bench and Bar of the country,

as it would be to all who seek to know the

law in order that they may conform to it.

Any feasible plan for the accomplishment of

so great a purpose, and I think yours may be

worked out, ought to receive hearty encourage

ment and support. It will of course require

ample time, great labor and no inconsiderable

*’ flu’)? -____’

financial help. I wish you the success the

project so amply deserves

Hon. William H. Moody, justice of the

Supreme Court of the United States, and for

merly Attorney-General.'—

Every additional day of judicial duty

brings to me a deeper conviction of the absolute

necessity of some system of orderly and scientific

classification of the great mass of confused

precedents, so that they may become useful

in developing rules which will be consistent

and harmonious.

It seemsto me that the plan you have in

view, though I do not conceal from myself the

difficulties of its execution, will tend greatly

to that end.

Hon. David J. Brewer, justice of the Sn

preme Court of the United States; President,

1904, of the Universal Congress of Lawyers

and jurists:

Of the great blessing to the profession it

would be to have such a work there can be

no doubt. In a general way, the plan sug

gested is satisfactory and is probably the most

feasible.

As to the financial backing, I fear it will be

difficult. . . .

The work is large and delays may be looked

for in several directions. Pemons who start

in on the work may give it up after a while,

may be taken by death, and any hasty pro

duction would be most disastrous. The value

of the work will depend largely on the accu

racy and thoroughness with which it is doneI

the wisdom of the arrangement of the topics,

and that will require much thought.

As to the personnel of the triumvirate, I

know Dean Kirchwey very well and am sure

he will be a valuable man as one of the three.

I have no personal acquaintance with Dr.

Andrews, but from my knowledge of his work

I should think he would be very competent.

As for yourself, it is enough to say that my

knowledge of what you have been doing justi

fies me in regarding you as a suitable person

for the third.

Of course, one essential element is a pro

found conviction of the value of the work and

great enthusiasm, both of which I think Dean

Kirchwey and yourself possess. One must

also have much patience and persistence,

for, with no thought of throwing cold water on

the enterprise, I can but believe that time

will be much greater than you at present
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imagine, so they who undertake it will have

need of the strength of purpose that does not

tire.

Hon. Walter Clark, Chief justice of North

Carolina:—

You are proposing to do for this country

what Justinian did for Rome and Napoleon

for Western Europe. It is, for many reasons

a far greater work and more difficult. Of its

value and of its necessity, there can be no two

opinions. Fame and fortune will wait upon

those who shall confer such a boon upon the

present and future millions of our country.

Hon. Hampton L. Carson, Attorney- General

of Pennsylvania, 1903-7; Historian of the

Supreme Court of the United States and of

the Supreme Court of Pennsylvania; formerly

Professor of Law in the University of Penn

syl'vania:-——

I have read with care the "Memorandum in

re Corpus juris" which you sent me, and also

the letters of the distinguished lawyers

commenting upon it. I can truly say that

I have read nothing upon professional needs

within the last ten years which appeals to me

so strongly. You have briefly but forcibly

expressed the difficulties of a situation con

fronting the profession in a manner which

must challenge general attention; and you

have done what is of far greater importance

solved the difiiculty of meeting that situation

by a rational and practicable plan. I have

adventured in legal studies upon three dis

tinct lines, first, as an active practitioner;

next, as a teacher of law students, through

my professorship in the University LawDepart

ment, and then, too, in historic studies of the

development of legal principles, and from

all three lines of work there has been borne

in upon me the conviction that the profession

was in danger of being submerged, not only

by the mass, but by the conflicting waves of

decisions, and was in sore need of a general

chart as the sole means of enabling latitude

and longitude to be accurately taken.

The various efforts of the encyclopadias,

important though they were, and in the main

intelligently conducted, formed no satisfactory

solution of the difiiculty; for apart from the

purely arbitrary and unphilosophical arrange

ment of matter, the text of the various

articles themselves was built simply upon

the plan of endeavoring to embody the most

recent decisions, because of some peculiarity

of fact and novelty of doctrine, and thus in

the main drifted away from the statement

of general principles, in order to aid a practi

tioner in finding citations which might fit

particular cases.

The merit of your plan I conceive to be this:

Imagine, if such a thing be conceivable, the

non-existence in any manner, shape or form

of a map of the United States, but the exis

tence of numberless county maps of every

state in the Union. Fancy the confusion

of mind of a student of American geography,

who would be compelled in order to ascertain

the general relationships of states, territories,

rivers and mountain ranges and lakes to each

other, if he were obliged to attempt to con

struct for himself ab origine a general map by

placing side by side the county maps of each

distinct state, without having any guide

whatever as to what lay north or south or

east or west of each other. It would be a

picture puzzle game in the extremest sense.

You propose, however, that there shall be

undertaken by competent experts the prepara

tion of a general chart which will do this

work for the general practitioner and student

and thus extricate him from the maze.

Greater work than this cannot be attempted, and

greater service to the profession and to the

public cannot be done. I heartily approve of

the plan, and wish you all success in its

accomplishment.

You are entirely right in pointing out the

dangers and endeavoring to rise above the

evils of commercialism. The plan could

not succeed if undertaken from the commer

cial point of view. It would have too many

competitors, and too many enemies, and would

perish for lack of subsistence. No one, save

he who has had some experience in such

matters, can appreciate the difficulties and the

delays of attempting to convince busy lawyers

that the tools with which they are in the habit

of working are uncouth and antiquated, that

they should be thrown aside, and new methods

adopted. The only way to supplant the old

methods is to fashion a new instrument, and

make it practicable, and place it, ready for

use, in the hands of the profession. This can

only be undertaken by those who would yield

themselves entirely to the task of fashioning

a new weapon, and the capital necessary for

such a method or establishment, so to speak.

must be supplied in bulk at one time, and ready
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for immediate use, by one of ample means

and of public spirit, whose brain has seized

sympathetically upon the peculiarities of the

situation, solved its difficulties at a glance, and

then with a ready self-sacrifice, thrown him

self into the breach, in order to become, in

the truest sense, a public benefactor: for the

benefits to be derived from the adoption of

this plan will not be confined to the legal

profession; will extend themselves to every

citizen, rich or poor, high or low, and of

every class and condition in life, who falls

under the sway of legal institutions. The

patron of such an enterprise--and unfortu

nately it is a sad truth that lawyers are not

rich enough, either individually or collectively,

to meet the emergency—has also an oppor

tunity of benefiting the public which ought

to satisfy the highest kind of altruism.

Hon. Amasa H. Iaton, President of the

National Conference of Commissioners on

Uniform State Laws, l90l-09:—

I am deeply impressed with the importance

of a statement of the whole body of American

law in proper philosophic scientific form, but

have always been deterred from looking upon

it as possible, being appalled by its magnitude

and the apparent impossibility of any prac

tical method of bringing it about.

You have now hit upon such a practical

method and if any one will make it possible

financially, his reputation will be made for

ever through centuries to come by the side of

those who do the work.

The subject appeals to me further on account

of my connection with the work of the Con

ference of Commissioners on Uniform State

Laws, of which I have been President for

eight years. With fifty-one different jurisdic

tions under one federal government, most of

them being sovereign states and supreme

within their respective spheres, there is the

greatest necessity for the work you contemplate

and it will have an overpowering influence upon

and favorable to the movement towards uni

formity of state legislation that is now making

itself manifest all over the country.

Rt. Hon. James Bryce, the American Bar

Association's only honorary member; author

of "The American Commonwealth," etc.; for

merly Regius Professor of Civil Law at Ox

ford:—

As to the desirability of having a con

cise, rational, well-ordered and lucid state

_ M’.__dim-”
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ment of what is actually the existing federal

law and state law in this country there

cannot be any difference of opinion.

I agree with all that your distinguished

correspondents say upon that subject, and

I agree also with the view, which some of

them express that the undertaking is one of

immense magnitude and difliculty, the com

pletion of which in a satisfactory way would

be not only an honor to those who carried it

through and to the age in which it was effected,

but also a service of almost inestimable benefit

to the people of this country.

Those who have studied what has been

done in the way of codification from the

times of Theodosius II and Justinian down

wards know how immensely difficult the work

is. And although what you propose is not

codification by legislative authority, but only

a statement of the existing law by the com

bined action of skilled and learned jurists,

their task could not but be in some ways

as difficult as that of codifiers.

Sir Frederick Pollock, Professor of juris

prudence at Oxford 1893-1903 and Professor

of Common Law in the Inns of Court, London,

l884—l890; author of many works on law and

jurisprudence, and editor English Law Quar

terly Review:—

Even with our centralized law and judica

ture it is hard enough for a practising Eng

lish lawyer to keep himself abreast of legal

developments. The tendency is for busy

practitioners to become mere specialists in

one department. I have been asked by

learned Continental friends to recommend

a book giving a trustworthy general view

of the law of England, and have told them

with regret that there is none. Blackstone

is too old to be patched up into a modern

text-book—and so, I conceive, is Kent, though

a later book and in some ways better.

On your side all these difficulties are inten

sified. l have long wondered how you carry

the load of two score and more independent

sources of reported (if not always properly

reportable) case-law, with quite serious

divergences between not only legislative

changes but the judicial interpretation of the

Common Law in the different states. There

is therefore no doubt in my mind as to the bene

fit of such a work as you contemplate, and I

agree with your correspondents thereon.

In particular I would subscribe to every

thing Mr. Bryce says.
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The real questions are the practical ones.

Can you get an adequate number of leading

American lawyers to agree on a systematic

arrangement which shall be rational and also

not too far removed from the familiar lines

of practice? I do not see why not. I have

myself tried to sketch out such a conspectus

in the General Introduction to the Encyclo

psdia of the Laws of England, 2d ed., 1906;

and I do not doubt that other arrangements

at least as good could be made.

Then, having settled the outlines of your

body of law, can you get them filled in by

men whose standing in the profession is such

that their exposition will command general

confidence? If not, the result will be only

a systematized body of references to the more

or less conflicting jurisprudence of the Federal

Courts and of states or groups of states

better planned, may be, than existing digests,

but of no more authority. . . . I know no

particular reason against a satisfactory solution,

but obviously it is a question to be solved

in the United States and not elsewhere.

The last remark is still more manifestly

applicable to the financial aspect of the

matter. I will only say that the extensive

publication over which Lord Halsbury pre

sides (and which is frankly content with

alphabetical order) is being issued by private

enterprise, I presume with the expectation

of profitable return.

As to one thing I feel rather doubtful. Is

it intended to deal exclusively with the Com

mon Law as administered in the United

States? If so, is there not danger of exag

gerating the differences between its inter

pretation in the United States and in other

English-speaking jurisdictions? Are you

not going even to disclose such facts as that

in this country we cross our cheques and

protect ancient lights and do not regard

injunctions as a normal aid to criminal law?

This, however, may be a merely speculative

apprehension. Still, you will work for pos

terity, and Canada and Australia will have

made considerable additions to the Common

Law, as well as England, before our children

are old.

Hon. Karl Von Lewinski, a Berlin jurist on

leave of absence from the Bench by the German

Government to prosecute legal research, in

America. judge von Lewinski was the first

German or Continental jurist to read a paper

at a meeting of the American Bar Associa

tion:—

You can hardly imagine how much a

matter of regret it is to me that your plan

has not been carried out long ago,—I cer

tainly can certify that I have suffered

greatly from the lack of such a work. Sent

over to your country to investigate some

topics of your law, especially important for

the growing relations between our nations,

I had to undertake first to acquire a general

knowledge of the elements of your legal

system, of your principles and your theories.

The result was that very soon I found my

self lost between hundreds and thousands

of unsystematized decisions without any

possibility of systematizing them myself,

because there was and there is up to the

present day no system to the American law,

and certainly no philosophical and logically

co-ordinated treatment of it as a whole. The

existing encyclopedias are by no means apt

to fill the crevice, neither your text-books.

which generally treat their special subjects

as separate ones without regard to their

places in a logical system. The knowledge

of the general principles of your law, which I

had expected to acquire in a few weeks, has

cost me months, and is still very incomplete.

I have been forced to read numbers of per

fectly unnecessary cases, spread all over the

reports and quoted in digests and encyclo

peedias very often in a misleading way. I

have found it necessary to study a great

number of text-books, covering ever so little

ground just to build a fundamental basis out

of these small and numerous stones, before I

could really begin on my special subjects.

The American Corpus juris would have saved

me all this work and time.

It is clear enough that, under the present

circumstances, your law must seem a desert

without an oasis to the foreign jurist, who has

not the time to devote months to the study

of elementary principles. The impression

which he necessarily receives whenever he

comes in touch with it is that of an impene

trable chaos. This is the more a matter of

regret to me, the better I come to know the

wonderful wisdom of your jurists stored in

those now almost unapproachable masses of

cases. These hidden treasures are too valua

ble to be the exclusive property of a few Ameri

can lawyers. The mines should be opened

also to the English and to the European Conti
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nental jurist. That is the only way to secure

to them their proper place in the development

not only of the Anglo-Saxon law- but also in the

progress of general law-principles of the inter

national law and of the world's civilization.

After almost two years’ study I am thor

oughly convinced, that the American Corpus

juris, while a gigantic task, can be accom

plished, and I congratulate you upon being

one of the men who will add this most bril

liant ray to the glory of the American people.

M. Georges Bsrbey, of the French Bar

(Avocat a la Cour d'Appel), of Counsel for

Dreyfus and member of the French Commission

on Revision of the Code Napoléon:—

No one will profit by this comprehensive

creation so much as foreign lawyers who are

now extremely embarrassed to study a ques

tion relating to American Law, in view of

what appears to them to be a great confusion

of the laws and of jurisprudence. A book on

American Law planned after our analytic

method would be quite a relief to us on this

side.

His Excellency, Wu Ting-tang, Minister

of the Chinese Empire to America, a Barrister

of Lincoln's Inn, London, and the first Oriental

admitted to the English Bar:—

Your project to have a complete codifica

tion of the laws in force in the United States

is grand and worthy of support. If I am not

mistaken, I do not think any nation has a

complete set of codes embodying the laws of

the state for the guidance of the public.

If your scheme is carried out. I feel sure it

will be a boon, not only to the legal profession

but to the public in general.

Some years ago in Peking, when I was en

trusted with the enormous task of codifying

the laws of my country and putting them in

proper shape, I could not get a comprehen

sive work giving me a general idea of the laws

of the United States, so you see if the work

contemplated by you is carried through,

it will not only be useful to your countrymen

but to foreigners also.

Professor Henry T. Terry,‘ of the Law

Faculty of the University of Tokyo, japan:—

It is needless to say that I heartily approve

 

' See 64 supra. where Professor Terry is quoted

in the r emorandum in re Corpus junk. and refer

ence made to his presentation of the subject to the

American Bar Association in 1888.

of the plan of making a Corpus juris. I have

wished it and advocated it for many years.

It will much reduce litigation, and be worth to

the country many times what it will cost. I am

inclined to think that your plan of a founda

tion is the only feasible one. . . . As is said

in your pamphlet on the Corpus juris, the

work cannot be done by volunteers. Compe

tent men must be employed to give their

whole time to it, probably for several years;

and they must therefore be paid. . . . There

should also be committees of supervision and

revision, as you suggest, who, so far as I can

see, must consent to act without pay, unless

your foundation should turn out to be larger

than seems to me likely. But there are many

eminent lawyers who would give a remarkable

amount of time to such a work gratis.

On the whole, I think your plan is a good

one and quite feasible, if you can get the

money. Of course many thousand cases

would have to be read, practically the whole

body of our case law. But that is a matter

merely of time and labor. Of the cases con

tained in the reports nine-tenths can be at

once put aside as unimportant, consisting

merely of repetitions of well-settled prin

ciples, or of decisions on local statutes that

need not go into the Corpus juris or on states

of fact so special that they are not likely to

occur again. As is said in your pamphlet

ruling and leading cases, and really important

illustrative cases only should be used! . . .

This brings me to the chief thing that I

have to say, namely, the paramount importance

of analysis. Analysis, analysis, and always

analysis; and absolutely exhaustive. Every

legal conception must be analysed down to its

ultimate legal elements,—that is, to the point

where the nature and content of the elements

discovered and the meaning of the terms used

to denote them, cease to belong to the science

of law. No smallest corner or crevice must be

left dark or doubtful. And the results of that

analysis must be expressed in a clear and

accurate terminology. Nothing short of this

will do. . . .

In the memorandum I have prepared and

send you, I have set out the plan of arrange

ment that seems to me the best. It is the

only one that I have been able to devise where

I—I speak for myself-have heen able to

find a place for every rule, every detail, every

decided case. In a mere outline or sketch,

such as I have given in my memorandum,

 

‘See p. 75, supra.
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it is impossible to explain the real reasons or

what seems to me the real merits of the plan.

If I can be of any assistance in furnishing

more full statements on particular points, I

shall be glad to do so.

Hon. L. S. Rowe, President of the American

Academy of Political and Social Science; mem

ber of the Commission of three appointed by

President McKinley to codify and revise the

Laws of Porto Rico,- Chairman of the American

Delegation to the last Pan-American Con

gress:—

I find it difficult adequately to express my

views as to the far-reaching importance of

the plan that you have outlined for a Corpus

juris. Such a plan, if properly carried out,

would be a most important factor in securing

more uniform legal standards throughout the

United States. It would not only give us

a view of the existing jurisprudence but

would contribute immensely toward the further

development of our legal system.

From an educational point of view such a

digest would also tend to broaden the train

ing of the American lawyer in facilitating a

ready comparison between foreign systems

and our own. This is a matter of far more

than theoretical interest. Its importance

was drawn to my attention with great force

when, as a member of the Commission to

Revise the Laws of Porto Rico, we were con

fronted with the problem of bringing the

Spanish legal system into closer harmony

with the American. A work such as that

which you propose would have greatly facili

tated this task. With each year we are being

drawn into closer touch, both commercially

and intellectually, with the Far East and

with the republics of Latin America, and we

are beginning to appreciate the fact that

their legal systems contain much that would

be of value to us. Our greatest difficulty at

the present time is to find the proper basis

for fruitful comparisons. The work that you

have outlined would furnish us what we sorely

lack in this respect.

I sincerely hope that the means will be

found to carry out this plan, as I feel certain

that it would mark an epoch in the history of

American jurisprudence.

The opportunity is presented of performing

a great national service and I hope that the

means will be found to have this service per

formed.

' by combined efforts.

Hon. Alfred Hemonway, President Bar

Association of the City of Boston:—

The expressed purpose of your great under

taking commands my unstinted approval.

The fountains of the law are many, but its

rivulets are innumerable. It is laborious for

the practising lawyer to seek the fountains

and impossible for him to follow all the rivu

lets. An individual can master a limited

area of the vast domain of American law,

but a practical command of the whole field

is at present beyond individual mastery.

It can be satisfactorily accomplished only

A sufficiency of com

petent men can make a harmonious whole of

the disjecta membra of American law. Were

this accomplished all these fountains and

rivulets would make an accessible reservoir

of learning of inestimable value to the lawyer and

the layman. It would realize the aspirations

of Blackstone and of Kent. Your plan seems

feasible. I have no other to suggest. Be

cause ours is a government of laws and not of

men, the pecuniary means necessary for this

important work should be forthcoming from

those who are able among the lovers of good

government. I know of no worthier cause.

Hon. Joseph H. Ohoate, former President

American Bar Association:—

I have not the slightest doubt that your

project, if it could be carried to completion

in the spirit in which you have planned it,

would be of incalculable benefit to the profession

and to the community.

General Thomas G. Jones, twice Governor

of Alabama, former President of the Alabama

State Bar Association and now United States

judge for the Middle and Northern Districts

of Alabama :—

You and your collaborators have adopted

the only plan of finally surmounting the diffi

culties which have baffled the professional for

more than a century in its efforts to secure an

adequate statement of the Corpus juris. In

their work of administering justice the

Courts, unless a question is most common

place, are always met with a mass of con

flicting precedents. which it is impossible to

reconcile and from which no governing prin

ciple can be extracted.

Public opinion makes and unmakes our

laws, and finally interprets the meaning of

the written constitution. The efforts which

society makes, under the forms of law, to
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deal with the problems of government, are

largely shaped and moulded by the views of

great law writers, and their discussion of the

principles which ought to dominate the ad

ministration of the law. Lawmakers, states

men and judges are guided by their words,

and so at last the philosophic and wise dis

cussion of principles by law writers has as

much to do with the making of laws as if

these law writers exercised legislative power.

In this way alone can we hope for the final

solution of the difliculties which a proper

statement of the Corpus juris is intended to

solve. . . . I have carefully examined

your Memorandum in re Corpus juris, and

find in it the same earnest, intelligent and

painstaking labor which you bestowed upon

the Code of Ethics of the American Bar Asso

ciation, when I had the honor to serve with

you on the committee which formulated it.

The work you propose will be of inestimable

value not only to the lawyer and the judge

but to the whole body politic. I know of no

greater task than the one you propose to

accomplish, and I feel quite sure that it is

in the right hands and formulated upon the

right plan.

Hon. Julian w. Mack, judge of the Circuit

Court of Illinois sitting at Chicago :—

Your plan for a Corpus juris is excellent.

. . I am entirely certain that you must

rely for your main workers upon the law

school teachers. Their work, subjected to

the proposed criticism of an advisory board

representing Bench, Bar and academic men,

will, I am sure, not only be a worthy contri

bution to the juridical literature of the world

but will also be indispensable to the active

lawyers and judges of the country.

When we see what a financial success has

been made by the alphabetically arranged

and, in great part, anonymously composed

encyclopaadias, it would seem that your pro

posed work must, with the aid of a thoroughly

capable business man in charge of the mar

keting of it, yield not only its cost but large

profits. I do not, therefore, despair of success

even if the desired philanthropist cannot be

found.

But I quite agree with you that such a

work, destined to be America's finest con

tribution to jurisprudence, ought to be lifted

above the level of commercialism. A founda

tion, as suggested by you, will attract the

best men and if, as I feel sure, the entire

principle will be earned, the possibilities of

rJaa- - --n-r-sr, ha»; ‘Hi-7 i’

855
'7future good to be derived from i are unbounded.

Today we are overwhelmed with prece

dents, good and bad; the fundamental prin

ples must again. for our generation, be re

stated by the ablest jurists of our times.

Such a restatement will, more than anything

else, bring about that degree of uniformity of

law in our forty odd jurisdictions which is so

essential to the prosperous development of

our country.

Hon. William B. Hornblower, former Presi

dent of the New York State Bar Association

and member of the Commission established by

the New York Legislature to consolidate all

the Statute Law of the State :—

The importance and desirability of the

preparation of such a work cannot be over

stated. The present condition of the law is

little short of appalling. The arguments in

favor of codification, based upon the bewilder

ing mass of conflicting authorities in the

various states, are very weighty. Legisla

tive codification, however, is for various rea

sons unwise and impracticable, in my opin

ion, and would produce evils greater than

those which it is intended to remedy.

The general plan proposed by you seems

to me to be a feasible one. I quite agree with

your view that it is impossible and undesir

able to work out the plan on a commercial

basis, and I sincerely trust that some one or

more of our very wealthy citizens may be

induced to see that it would be an object

worthy of their patriotism and philanthropy.

Eon. J. H. Reed, of the Pennsylvania Bar,

formerly partner of Secretary of State Knox

and United States District judge at Pitts

burgh, resigned:— ‘five-"sw- 1,‘,

I heartily cone in negard/tmth'eianpor

tance of the I Nofldngthap‘ ddntlnuted

more to the general ',unrest, and toad-W

of strange doctrines of government 5, in.“

crease of foolish and injurious legisuion

than the uncertainty of ‘legal Ms. lflfid_

this uncertaintyis largelgawmmt ma; 5i

reported cases, whichare increasing by: the .'

thousands yearly, and which the practising"

lawyer and triald" ge are compelled (in most

cases hurriedly' to attempt t reconcile.

In most cases, tl'xbest nsel ca dogin ad

vising is to guess robabi‘ljflies. The

client sufiers by this uggfffii'nfy, and there

can be no greater public service than is sug

gested by your Memorandum, for every one,

or rich poor, large business man‘or small
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trader, even the proverbial widow and or

phan are vitally interested in knowing to a

practical‘certainty their respective rights and

duties.

I sincerely hope means will be found to

enable you and your proposed colleagues to

carry out your plans in the dignified and com

prehensive manner suggested in your memo

randum.

Everett P. Wheeler, Esq., of the New York

Bar, Chairman of the American Bar Asso

ciation's Committee on Remedies to Prevent

Delay and Unnecessary Cast in Litigation:—

Your plan for a complete and comprehen

sive statement of the entire body of Ameri

can Law interests me greatly. It is hard for

anyone who is not a, practising lawyer to

realize the great difliculty that is imposed

upon lawyers in advising, and upon judges

in deciding, by the enormous mass of legal

decisions which now form the evidence of

American law. Such a work as you propose,

if well executed, would be of the greatest im

portance to the community. Lord Bacon well

said, that a country in which the laws are

indefinite and uncertain is subject to an iron

servitude. Yet such is the condition, to a

considerable degree at least, of the United

States. lllany of the evils that public men

and philanthropists bewail are due to this

cause.

Burke expressed his idea of what the legal

status should be when he said that no man

who was worthy to have the legal gown upon

his shoulders would dare assert that it was

impossible to know the law of England in

any particular case until it should be decided

by the Courts in that case.

Unfortunately, every intelligent lawyer

must now admit that the condition Burke

declared to be impossible is now frequently

realized in America.

Hon. Charles F. Manderson, former Presi

dent of the American Bar Association, and

for many years United States Senator from

Nebraska, twice President pro tem. of the

United States Senate:——

Your proposition is to bring order out of

chaos, for I cannot imagine anything more

chaotic than the present condition of the law

in this country.

With the conflict and variance in the laws of

different states and the constant disturbances

that arise because of this variance there

seems to be an absolute necessity for some

uniformity of legislation upon all subjects

that afiect the commercial welfare and do

mestic happiness of the people of the United

States. Our empires within an empire make

frequently disastrous and ruinous conflict,

and there is no remedy for evils that increase

as time goes on except an education not only

of the legal profession, but of the masses,

to the necessity of greater uniformity in

legislation. The American Bar Association

has had this in view for years, but, unfortu

nately, has been able to accomplish very

little to bring about the much needed result.

Your project is worthy of all credit and aid,

and I greatly hope that before much time elapse:

your efiort will be crowned with full success.

Anything that I can do at any time to forward

this excellent work I will gladly do.

My own opinion has been so fully covered

by those with whom you have had corre

spondence that I feel that nothing is needed

from me except to endorse what has been so

well put by my friend Everett P. Wheeler,

Esq., when he quotes from Lord Bacon in

saying: “That a country in which the laws

are indefinite and uncertain is subject to an

iron servitude." We can be rid of some of

this servitude by uniformity of state legisla

tion, and a definite and well settled doctrine

firmly established showing the distinction

between legislation that should be extended

to the states and that that should come from

the Congress of the United States.

Hon. Jacob M. Dickinson of Tennessee,

Secretary of War and President of the American

Bar Association, 1907—08:-—

There can be no question as to the impor

tance and desirability of such a work. Your

plan as mapped out seems to me to be prac

ticable and comprehensive.

Hon. George W. Wickersham, Attorney

General of the United States:

I have carefully read the Memorandum.

There is no doubt that “a complete, correct

statement of ‘the whole body’ of our law in

scientific language" is a high professional

ideal, and that, as Mr. Carter said in the paper

from which you quote: "A statement of the

whole body of the law in scientific language

and in a concise and systematic form, at once

full, precise and correst. would be of priceless

value." . . . The value of such work, if prop

erly carried out, is beyond question; the dith
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culties in the way of its accomplishment are

colossal. I quite agree with the views ex

pressed by some of the eminent gentlemen,

whose letters you send me, that a prime

consideration to the attainment of this pur

pose is to dismiss all idea of commercial

success from the outset. If the work is done,

and done well, it undoubtedly will bring com

mercial success; but it should not be under

taken with any idea of commercial success,

but with a distinct and entire disregard of

any such consideration. Thus undertaken

and carried out in the way prescribed in the

Memorandum submitted, the work cannot

fail to be of great value to the profession‘

Eon. Lloyd W. Bowers, Solicitor- General of

the United States:

The proposed American Corpus juris at

once enlists my support, as it must that of any

lawyer who has at heart the deepest interests

of the law and his profession. To my mind,

the great and increasing divergence of the

law in the forty-six states, whose legislatures

and courts independently establish their juris

prudence, is a very great misfortune; and that

misfortune of course afl'ects the public at

large much more than it does the lawyers.

Anything which will help towards greater

uniformity of law throughout the United

States deserves the highest commendation

and encouragement. I can see no great

influence for more uniformity of legislation

or of decision except through the “potency

of the better reason"; and the great work which

you and your associates have in mind would

help all who have to do with law toward the

best ideals. I sincerely wish you all success.

Hon. John Sharp Williams, United States

Senator-elect from Mississippi and for many

years leader of the Democratic Party in the

National House of Representatives:

Your scheme is gigantic in its scope; but

even if incompletely consummated will result

in immeasurable benefit.

General P. W. Meldrim of Savannah, State

Commissioner of Georgia on Uniform State

Laws and former President of the Georgia

State Bar Association :

I am somewhat astonished by the immen

sity of your project, and yet, I am attracted

by it. . . .

We have reached a condition from which

there must come relief. We cannot continue

at this rate. Neither courts nor lawyers can

stand the strain. . . . The curse of this

country, state and federal, is over-legislation,

most of it slipshod, and nearly all of it unneces

sary. I am not optimistic about this pro

posed work; but I am satisfied that, while it

will probably not realize the highest anticipa

tions, it will certainly mitigate the evil.

A great work could be used as the founda

tion source of law, a source which legislators

and courts would respect. But it would

have to be one of the world’s monuments,

broad, strong, lofty. How such a monument

can be erected is the question? If an Ameri

can Mtecenas should appear, well and good,‘

but his appearance is doubtful.

Hon. Simeon E. Baldwin, Chief justice of

the Supreme Court of Connecticut, retired,

former President American Bar Association

and of the International Law Association,

Professor of Constitutional Law at Yale, and

author of “The International Congresses and.

Conferences of the Last Century as Forces

Working Toward the Solidarity of the World,"

etc:

I am in entire sympathy with those who

believe that a full and well-arranged state

ment of the rules of common law and equity,

as they are or should be generally recognized

in the United States, can be prepared by com

petenl men and put in the compass of a few

volumes. It would be a matter for serious

examination whether these should be as

numerous as constant reference to judicial

authority and to standard text-books would

require.

In deciding that or any other question

incident to the proper execution of the work,

commercial considerations should have no

weight. It would, however, be impossible to

exclude these unless the work were financed

by those who would find their compensation

in the satisfaction of having done good service

to the country in helping to set its judicial

institutions in order on a firm and common

basis.

It seems to me not impossible that aid of

that sort could be obtained from some of those

who, under the inspiration of the movements

of our time towards social betterment, are

seeking to perform the trust which great

wealth imposes on its possessors,—to devote

a part of it to the public good.
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Hon. Charles F. Libby, the President for

1909-10 of the American Bar Association,‘

former President of the Senate of the State of

fl/Iaine:—

At first I was appalled at the stupendous

nature of the task, but on further considera

tion am inclined to think it is feasible, pro

vided it is free from the taint of commercialism,

and is undertaken by the best minds in our

profession, who are fitted for the work. . . .

Such a work, if properly done, would be of

priceless value, and as Mr. Carter says,

"could proudly dispense with any legislative

sanction." It would be its own raison

d'etre. . . .

My experience since 1895 in the work of

the Conference of Commissioners on Uniform

State Laws leads me to express an emphatic

concurrence in the statement of Judge Staake‘

that the proposed work “will tend to over

come the unfortunate conflicts between the

states in matters of commercial law and

remedial justice, and hasten that uniformity

in both law and procedure so essential to our

progress as a nation."

The success of the plan demands, of course,

ample financial resources; so large that you

can only hope of success through appeal to

some public-spirited and patriotic member of

the "philanthropic phalanx," who can be

made to see the great and permanent public

value of such a work carried out on the plan

you outline. Of the value and importance of

the work I have no question, and would most

earnestly join in the appeal for an adequate

foundation for this practical step in the

advancement of the Science of Jurisprudence.

Eon. James Hagermnn, of the Missouri Bar,

President of the American Bar Association

1903—4:—

I cannot state too strongly that I approve

the plan and method of your proposed work,

and hope that you will be able to accomplish

it. It is much needed, and no doubt will be

the basis for future works that will develop,

simplify and bring within the reach of all

who study jurisprudence and enforce its pre

cepts the entire body of American Law. It

will be better than a mere legislative code,

and will rank among the great practical codes

of civilized countries.

 

"' See p. 83, supra.

Hon. U. M. Rose of Arkansas, former Presi

dent American Bar Association, and Repre

sentati'ue of the United States at the last Hagua

Conference:—

I am in hearty sympathy with your plan;

and I approve it in all its details. The

gentlemen relied on to carry it into execu

tion enjoy in the highest degree the respect

and confidence of the profession; and I am

of the opinion that the selection could not

be improved on. The work ought to have been

done long ago. The state of the law at present

is a disgrace to our profession.

Hon. Frederick W. Lohmann, President for

1908-9 of the American Bar Association:—

The desirability of such a work and its

necessity to a proper administration of the

law are obvious, You and Messrs. Kirchwey

and Andrews can judge better than I whether

the work can be done on a commercial basis.

However this may be, it should nevertheless

be undertaken, and I know of nothing which

will better justify financial aid on the part of

some public-spirited citizens.

Francis Rawle, Esq., of the Philadelphia

Bar, President American Bar Association

1902-03; editor Bou'vier's Law Dictionary:——

The subject is so vast that it is diflicult to

grasp it. That such a work, well done, would

be of inestimable value to the profession and

to the community, is clear. I confess that

my experience has sometimes led me to

doubt whether it can be done in an authorita

tive way. Whatever Justinian put into his

compilation became law; and whatever he

omitted ceased to be law. This simple and

effective method would be lacking here.

We can, however, assume that something

must be done, and I have no doubt that the

work, if done along the lines you indicate,

would be immensely better than anything

that has heretofore been done, and would be

not only of great use to the profession and

the country, but would surely tend to bring

about an increased uniformity of law throughout

the country.

The Supreme Court of the United States is

now deciding a large number of the most im

portant constitutional and general questions

that affect the whole country. On most of

these questions their rulings are controlling.

This creates uniformity on those questions,

but we may hope for more than that; it

probably tends to impress upon the Bar and

the Bench the vital importance of uniformity
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in all possible directions, and the further

thought that this can be reached to a cer

tain degree, at least, if courts, in deciding a

question of first impression in any particular

state, would follow the Supreme Court if it

had decided the question, and not, as now,

merely add another decision to one side or

the other of a conflicting line of cases. The

work that you contemplate would emphasize

this thought, and that alone would make it

worth the doing,

I thoroughly approve of that part of your

plan which entrusts the ultimate headship

to three, aided by a large advisory body.

Whether the advisory body should be quite

as large as you make it, I perhaps doubt; but

it certainly ought to be large. Perhaps fifty

would be enough. It would be difficult to

find one hundred men of equal, or anything

like equal or average value, and the average

ought to be high, both for good work and for

the eflect it would have on the profession.

Hon. William N. Lanning, judge of the

United States Circuit Court 7or Pennsylvania,

New jersey and Delaware :

I am greatly interested in the plan outlined

by you for the preparation of a philosophical

work on the whole of our American law. The

spirit which prompts men like yourself, Dr.

Andrews and Dean Kirchwey to join in an

effort to carry out such a plan inspires the

hope that even in our day the country’s

greatest need in the science of the law may be

supplied.

The few philosophical treatises on law we

now have deal only with isolated subjects.

We have nothing dealing with the whole of our

law as a unitary structure. Difficult of execu

tion as may be the work of co-ordinating and

systematizing the fundamental principles of

our forty-six state governments and our

federal government, the task can be ap

proached with the certain knowledge that

these principles are the timbers of a single

great structure.

The work you have in mind is monumental,

but I believe it to be practicable. The need of

it, also, is becoming more and more impera

tive. One takes too narrow a view of such

a work if he thinks of it as helpful only to the

legal profession. All are interested in good

government; good government is conditioned

not only on good laws but on their intelligent

administration; and intelligent administra

tion of a country’s laws ispromoted by a

clear philosophical statement of the prin

ciples on which those laws are based.

The man who will establish a sufficient

financial basis for the execution of your plan

will save the work from the “perils of com

mercialism," add to its value by his spirit of

patriotism and philanthropy, and materially

aid in giving to the world what will be, if the

work is done by such a force of experts as your

plan contemplates, one of the most useful and

helpful literary productions of modern times.

Hon. George Gray, judge of the United

States Circuit Court; formerly United States

Senator from Delaware:

I can add nothing to the weight of com

mendation set forth in the Memorandum, as

coming from the most distinguished men in

our profession. I think I can appreciate the

importance of so stupendous an undertaking,

and I agree with the late James C. Carter,

that fortune and fame sufficient to satisfy

any measure of avarice or ambition would be

the due reward of the man or men who should

succeed in conferring such a boon. It would

seem that the fullness of time had come for such

an institutional work as an expository codifi

cation of the body of our low, as distinguished

from a legislative code. I wish abundant

success to the learned and courageous entre

preneurs of this great work.

Hon. Peter 8. Grosscup, judge of the United

States Circuit Court for Illinois, Wisconsin and

Indiana:—

A great work like this does not always

appeal to men with whom the first considera

tion is, what profits can be reaped. The

work is too great for immediate large profits,

for in its very nature it could not be brought

within the purchasing power of a large number

of purchasers. . . .

I believe that the Corpus juris, when pub

lished, will be one of the greatest influences put

forth by this generation of men. We have come

to a time when, for the sake of civilization, as

well as the practical administration of the law,

the body of the law should be put into scientific

form. This work does that, and its loss to

the world would be a distinct loss, and per

haps an irremediable one.

Any word that I can say to anyone who is

interested in a statement of the law, not as a

commercial venture but as one of the avenues

through which civilization moves forward, I

will be glad to say.
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Ron. Clement B. Penroae of Philadelphia,

regarded by many as Pennsylvania's ablest

judge:

The idea of the American Corpus juris, as

set forth in your very instructive Memoran

dum, is magnificent, and if it can be carried

0ut—though the task is more than Herculean,

the benefit would be incalculable.

Mr. Carter’s views, as you state them, ex

press with the greatest clearness all that I

could say on the subject.

Hon. George M. Dallas, United States Cir

cuit judge, retired, and emeritus Professor of

Law, University of Pennsylvania:

To give complete expression to my thoughts

upon such a subject would be to write too

much, and I cannot briefly say what I would

in any better way than by asking leave to adopt

as my own the short but suflicient note of

judge Penrose.

The work of Mr. Carter, quoted in your

Memorandum, and referred to by Judge Pen

rose, has been twice read by me, and, through

out, is full of suggestive matter.

James Barr Arne“, late Dean of the Har

'Uafd Law School :—~

The bulk of the work will have to be done,

as the lion's share of the work of preparing

the German Civil Code was done,by professors.

Our law schools are too young to have de

veloped yet a large class of professors making

the scientific study of law their career.

Personally, I could give very little time to

the development of a Corpus juris such as

you have in mind. I have not many years

for work and have several jobs to do. I do

not want to hold aloof, however, and if you

get definite assurance of the necessary funds

for the payment of the large staff of col

laborators, and if the Board of Editors when

chosen seem to me to be men of the right sort

and likely to put the thing through, I should

be willing to go on the Advisory Board, assum

ing that my strength permitted.

Professor George W. Kirchwey, Dean of

the Law School of Columbia University,

Chairman of the Section of Legal Education

of the American Bar Association, 1902-03, and

former President of the Association of Amer

ican Law Schools :—

 

" See also further quotations from the revered

Dean Ames, at p. 72 of the Memorandum, supra.

I am deeply interested in the project which

you and Mr. Andrews have formed of giving

to the world a complete systematic statement

of the law of the land. It would be difiicult

to exaggerate the importance of such a work to

the Bench and Bar and, indeed, to our country

and its institutions. The plan stirs my imag

ination as a contribution, perhaps the greatest

single contribution that could be made, to the

great work of reducing the chaos of our compli

cated American jurisprudence to something like

order and unity. If, as your plan contem

plates, the treatise shall represent the finest

legal scholarship and the best professional ex

perience of our country (and I can see no

reason why you should not be able to com

mand both for such a project),it will un

doubtedly be eagerly welcomed by the pro

fession and take its place as a notable

achievement of the American bar. I shall

be glad to contribute, in every way possible,

to the success of the enterprise.

Hon. Frank Irvine, Dean of the Law School

of Cornell University:

I have examined with some care your plan

for a Corpus juris. There cannot be the

slightest doubt that such a work well carried out

would be the greatest contribution ever made

to our law. While of inestimable value to

the profession, its chief advantage would

accrue to the people as a whole, who sufier

more than any except lawyers realize from

the present enormous volume and confused

state of the precedents from which the law

in a given case must be developed.

The undertaking is colossal and beset by

difficulties. On the one hand, the work must

be authoritative. Comparatively little good

would be accomplished by a mere comprehen

sive treatise on the law, which would relegate

us to the same study of old cases as the only

real authority. The work should solve the

problem so long confronting us and arising

out of the enormous and indeed appalling

growth of the reports. We cannot hope for

any work which would enable us to throw on

the junk pile the thousands of accumulated

volumes, but we may reasonably hope for a

work which will render a resort to them

rarely necessary, and when necessary at all

chiefly for historical purposes. On the other

hand, legislative codification leads us into a

new and inner maze without getting us out

of the old one. The authority must be de~

rived not from legislative fiat but from the

character of the work itself.
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These considerations point to some such

plan as that which you propose as the only one

promising any degree of success. The under

taking must not be a commercial one. It must

be carried out by a large number of those

men best fitted for such a task‘ Because it

requires the co-operation of so many men,

it requires a strong central organisation and

competent direction by a few.

My conclusions therefore are that such a

work is more to be desired than anything else

in the way of legal development, that the

task is enormous but not impossible of per

formance, and that your.general plan is one

promising success. There may some time be

room for controversy as to details, but the

time to consider details is not yet at hand.

Professor Henry Wade Rogers, Dean of

the Yale Law School, and Chairman of the

Committee on Legal Education of the American

Bar Association:—

I fully concur in the opinion expressed in

the letters you have already received that

this work you propose is one of the highest im

portance to the profession and to the public.

There certainly can be no difierence of opinion

on that point among those who are qualified

by their learning and experience to pass

judgment upon the question. It would be

difficult to exaggerate the benefits which

would follow from the satisfactory completion

of the undertaking.

It would be equally dilficult to overesti

mate the magnitude and difficulty of the task

you propose. It will involve great labor and

must command the services of the ablest

minds in the profession. . .

It is certainly possible that some wealthy,

sagacions, far-seeing and public spirited indi

vidual or individuals will establish a Founda

tion which will make it possible to enter upon

this splendid undertaking in the immediate

future. The expense would be great because

of the magnitude of the work and the necessity

of employing the highest talent. And cer

tainly the whole profession would applaud

should any citizen or citizens of the Repub

lic open the way by providing the necessary

funds. I 1
=5.“

Hon. George D. Watrous, President of the

Connecticut State Bar Association and Pro

fessor of Law at Yale:

As to the desirability of such a work as you

plan, there can be but one opinion. The diffi—

culties in the way of achievement are tremen

dous, but I am sure they can be overcome by

the triumvirate, in so far as in the nature of

things they can be overcome.

Hon. Roscoe Pound, former Supreme Court

of Nebraska judicial Commissioner, and

Commissioner for Nebraska on Uniform State

Laws; now Professor of Law in the University

of Chicago Law School; Chairman in 1907 of

the Section of Logal Education of the American

Bar Association:——

I do not doubt that such a work as you

propose, though diflicultvof execution, because

it would be a pioneer work in the system of

our Anglo—American law, is entirely feasible.

The utility of the work is beyond dispute, and,

I might fairly say, beyond measure.

Our jurisprudence of rules is breaking down

obviously, and in the process is injuring seri

ously public respect for law. A great deal

of our law in books is not law in action, not

only because the mass of legal detail is too

cumbrous for actual administration, but

often because, at the crisis of decision, judges

can not but feel that they ought not to apply

the mechanical details they find in the books

in the hard and fast way that rules, as distinct

from principles, are to be applied. But where

are they to find the principles? There are

suggestions here and there, and a powerful

judge now and then draws a principle from

the mass of rules. In general, however, the

courts are too often forced to reach a con

clusion on the large equities of the cause and

forage in the books for cases to support it.

This makes our written opinions a mere ritual.

Sooner or later a system of our law must come.

Such a work must be done for its own sake.

It must come from [a] the gradual, but ex

tremely slow progress of academic research

and publication, from [b] a state-appointed

commission or [c] from some private founda

tion. Commercial enterprise will demand im

mediate profits ——and this work must be done

thoroughly for ultimate not immediate results.

The work of the Commissioners on Uniform

State Laws, for example, will not sell; but

who shall estimate its value?

It has been said that the crimes of a Bona

parte and the bigotry of a Justinian will be

forgotten because at their bidding the rough

places in the way of justice were made smooth.

The patron under whose auspices the way of

American justice shall be made smooth will

have done no less and will be the greater, in

that he devoted his own while they com

manded the resources of states.
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Dean James P. Hall, of the Law School

of the University of Chicago; formerly Professor

of Law in the Law School of Leland Stanford

University, California .'—-—

As regards your general plan for a work

upon American law in which the principal

topics shall be thoroughly treated by men who

are masters of their subjects, there can be no

doubt that in most branches of the law such

a work, if well executed, would afford a far

better discussion of principles than is now

to be found in any save a very few text-books.

Nor can it be doubted that such a work would

gradually have a considerable influence in

settling and unifying many legal rules that are

now in a deplorable state of uncertainty and

diversity. If the plan can be carried out

under capable direction and by competent

hands it is well worth doing. .

a ' ' -' " 1*

Dean William R. Vance, of the Law School

of George Washington University, Washington,

D. C., Professor-elect in the Yale Law School,

former Dean of the Law School of Washington

and Lee University, Virginia:-—

The magnitude as well as the beneficence

of your plan quite sweep one off his feet, so

that it is diflicult for him, in contemplating

the brilliancy of the scheme, both in concep

tion and in detail, to keep fast hold of his

judgment. Now that the north pole has been

discovered and the air is being navigated, it

would seem foolish to say that even such a

dream of poets-in-law as an American Corpus

juris is unattainable. Therefore, we will

admit that the plan you have worked out

is not intrinsically impossible from the stand

point of scholarship, although none of those

who have dwelt upon the tremendous diffi

culty of the undertaking have in any respect

exaggerated the case. Iam, however, firmly

of the opinion that it will become practicable

only upon the basis of the philanthropic

foundation which you urge so well. . . .

I need not assure you that my statement

of the great obstacles to be overcomelin the

prosecution of this most praiseworthy enter

prise does not indicate any lack of enthusiasm

on my part over the plan itself, or that my

belief in the need of such a work is any less

vivid than that of the many lawyers who have

written you letters of encouragement.

Professor H. B. Hutchins, Acting President

University of lllichigan and Dean of its Law

School; formerly Professor of Law at Cornell:—

The necessity of a comprehensive and ac

curate statement of the whole body of our

American law is certainly a pressing one.

The plan that you propose seems to me to

be a feasible one and I trust that it may be

carried out. Be assured that I shall esteem

it a privilege to do what I can to aid in this

. great work.

Hon. Henry H, Inger-a011, Dean Department

of Law, University of Tennessee, and formerly

on the Bench of the Supreme Court of Ten

neesee:—

I have often wondered, during my first

twenty-five years at the bar and on the

bench, and during the past fifteen, while

studying, teaching and writing for text-books

and cyclopsedia, when and how it would come

about that we Americans should have, out of

the vast mass of legal material, raw and di

gested, local and national, treatises and com~

mentan'es, decisions and dicta, an adequate

production—“Pandects," if you please, set

ting forth the Common Law of America,

“Corpus juris Americani," and did not ex

pect in my time any nearer approach to

it. . . . I have today read your “Memoran

dum in re Corpus juris," and on reviewing the

progress of the past two decades towards

uniformity through digesting, cyclopaedizing

and the altruistic labors of our American Bar

Association, I cannot see that any greater

rapidity is required to consummate your

opus maximum in the next two, and possibly

in view of improved modes of locomotion it

may be accomplished in one. . . .

Your Memorandum gives me strong lean

ing to your scheme and I hope for a modern

Justinian, large enough to shoulder the work

and give opportunity to laudable ambition.

Hon. James G. Jenkins, United States

Circuit judge for Illinois, Wisconsin and

Indiana, resigned; and now Dean, College of

Law, Marquette University:—

For many years I have been impressed

with the need of a "Code Justinian" of Ameri

can Law, that the law might be made certain

and the whilrwind of opinions avoided. I

have feared,however, that this was but an idle

dream; not that the work was impossible,

but because it was so great and possibly un

remunerative from a commercial standpoint,

that the necessary pecuniary aid could not be

obtained.

And yet the need for such a work is so urgent

and of such consequence to the business interests
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of our country in producing uniformity and

certainty of decision and in avoidance of the

"law's delay" that it should appeal to all to aid

in its accomplishment. I cannot better ex

press my views than by adopting and referring

to the cogent letterof Mr. FrancisLynde Stetson.‘

It occurs to me to observe that the time

seems ripe for the undertaking. The pendu

lum is swinging more and more towards cen

tralization in the national Government, and

however much one may from a constitutional

standpoint regret this, it is certain that such

change of necessity tends to uniformity of

law throughout the length and breadth of our

land, which is “a consummation devoutly to

be desired."

I think your undertaking deserving of full

success and of the aid of every broad-minded

sagacious statesman, professional and business

man. To advance civilization, to render cer

tain the law and its speedy enforcement,is surely

appealing to every patriotic mind and to the

self-interest of every owner of property.

Chancellor S. B. McCormick, of the Uni

versity of Pittsburgh, who, prior to his entering

the educational field, was a member of the Bar

in active practice:

In the first place, the work proposed by

you and your associates is not only desirable

and important, but is becoming an absolute

necessity. It is unthinkable that the legal pro

fession, which includes in it men of the pro

foundest scholarship, most brilliant attain

ments, broadest culture, keenest analytic and

discriminating judgment, should much longer

permit the almost impossible conditions now

prevailing in the law. A remedy must be found,

and it is to be found in the plan proposed by

you and your associates.

In the second place, the plan is entirely

feasible. That it will involve great and ex

hausting labors, together with the most dis

criminating judgment and almost limitless

knowledge of the law, is true. But you have

the men who are able to carry even this gigan

tic work to a successful issue. You have in

your Memorandum so completely outlined the

proper method of going about the work as to

convince even the skeptical person that it

can be done.

In the matter of the practical question of the

production of the work, there is, in my opinion,

but one method and that is the second one set

forth in your Memorandum, namely, a Foun

dation of Jurisprudence.

is‘; pp. 67, as, so, 81 and s4. supra.

This great work must be kept from any appear

ance of commercialism to give it highest value.

Fortunately we live in a. time when there

are many men of large wealth, who, once

convinced that a cause is worthy and will

bring good to the people, are willing to supply

the money to make it successful. Such a

work will be of priceless value to the legal

fraternity. It will be of equal value to the

general pnblic. It will not be difiicult to make

this clear to men who, having large wealth,

are conscientiously seeking to use their wealth

for the highest good. I trust you will form

your plans toissue your work on such a foun

dation.

It has always been a marvel to me that the

legal profession has been willing to permit the

complexity and confusion, which have pre

vailed because of the multiplication of enact

ments, decisions, etc. This has continued

until it would seem almost a hopeless task for

any one man to expect to master the subject

of law. This is wholly unnecessary. The plan

you have conceived is not only feasible but

an absolute necessity.

In conclusion, permit me to congratulate

you and your associates upon the conception

of this plan, and to wish you, and those who

may be selected to labor with you, an early

and most successful completion of the under

taking.

President Woodrow Wilson, of Princeton,

0 member of the American Bar Association,

formerly in active practice at the Georgia Bar

and for twelve years Professor of jurisprudence

in Princeton University:

The eminent judges and publicists who

have already endorsed the idea are most of

them men whose practical experience lies very

much nearer the field of this matter than

my own does, and I can only say that their

opinion in the matter confirms my own, that

this project is not only feasible, but highly

desirable, that its undertaking would be a

great stimulation to legal scholarship in the

United States and its accomplishment a great

service to English-speaking lawyers everywhere,

Dr. Lyman Abbott, Editor of the Outlook,

and who at one time was a member of the New

York Bar in active_,practice:——

The preparation and publication of an

American Corpus juris, as proposed in the

Memorandum which you have forwarded to

me, would be, in my judgment, of very great
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advantage both from the scientific and the

practical point of view. I agree very heartily

with the opinions expressed on this subject

by the Hon. Alton B. Parker. [See page 92,

supra] I agree, too, that such a work

could not probably be successfully published

upon a purely commercial basis.

Welter George Smith, Esq., of the Phila

delphia Bar, State Commissioner of Penn

sylvania on Uniform State Laws and Presi

dent of the National Conference of Commis

sioners on Uniform State Laws:—

Herewith I return the Memorandum in re

Corpus juris which you were kind enough

to send me. I read it through with great care

and with increasing appreciation of the scheme

you and your associates are seeking to bring

to perfection. Certainly it would be to the

great advantage of our American civilization

if it were possible to present in a reasonable

compass a statement of the law on each of

the vital subjects affecting the relations of

men to men. Even if this were only approx

imately successful, the results would well

compensate for the toil necessary to accomplish

them. I like very much the plan you outline

for the practical‘carrying out of the work, as

it will unite the best trained intellects in the

profession in producing an accurate, lucid and

condensed statement of the vital principles

of our jurisprudence.

I wish it were possible for you to enlist the

patronage of some modern lover of his kind,

who would be willing to take the risk involved

in financing your plan. From my limited

knowledge of the subject I think with you

that the risk would be only nominal. If,

however, this cannot be accomplished I

think that even under a commercial direction

the work would be most desirable.

Of course I realize that there is a great

difference between the academic outlining of

the plan of action and its being carried into

successful practice. The limitations of our

common nature must be heeded; but dis

counting all of these considerations I congratu

late you upon your thoughtful and admirable

scheme. If it does not come to fruition under

the direction of yourself and your associates

it is none the less sure to come in some form,

for our vast business interests, and the con

stantly increasing complexities and delays

under our present system of jurisprudence, will

not be borne by a progressive community.

Hon. Frederick R. Judson, President of

the Missouri State Bar Association:

The thoughtful men of our profession are

realizing more and more that the doctrine of

judicial precedent must be profoundly

affected in the not distant future by the enor

mous increase of case law, as set forth in the

published reports of the forty-six states and

the federal reports.

Is this multiplication of cases with these

intolerable long judicial opinions to have any

limit? The great problem of the future is

to determine how to use the adjudged cases in

this enormous increasing volume, so that the

law may still be enriched by new appli

cations, while its fundamental principles are

expressed with certainty, convenience and

accessibility.

Under our federal government it is obvious

that the remedy of codification, that is, of

statutory codification, is impracticable. The

increasing distrust of our legislative bodies

indicated by the popular demand for so-called

direct legislation is another complication, and

manyare led to preferjudge-made law,however

imperfect and uncertain, to statute law.

The plan suggested in your Memorandum

impresses me as eminently practical and indeed

the only remedy for the chaotic condition into

which we are drifting. The very magnitude

of the enterprise and the large expense in

volved in its successful prosecution make it

clear that it cannot depend on the ordinary

incidents and hazards of a strictly commercial

enterprise.

David '1'. Watson, £511., of the Pittsburgh

Bar:—

I am much impressed‘ with your scheme,

and I do not doubt that, with the labor and

ability that you will give to it, very favorable

results will follow.

Hon. William U. Hensel, Attorney-General

of Pennsylvania under Governor Pattison and

President of the Pennsylvania Bar Association

1897-98:

My attention has been arrested by your

project of a great and much needed work,

the American Corpus juris. To foreigners

the jurisprudence of the United States, with

its confusion of courts and labyrinth of law,

must seem a most complex system. The most

profound lawyer of our own country in the pres

ence of the most guileless student, is over

whelmed in its entire contemplation.
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Any ordinary scheme of relief proposed

would meet with suspicion by those of the

profession who have sadly realized that of

making law books, of much cost and little

value, "there is no end.”

But when the eminent names of laborious

students and conscientious workers which

are identified with your project are regarded,

it may confidently appeal alike to public

spirited men of means who are sincerely inter

ested in great works of real usefulness to the

general public, and to the profession whose

libraries it will enrich and whose labors it

will vastly aid.

The unceasing energy, the intense industry

and the comprehensive knowledge which you

and your proposed coadjutors will bring to this

work are guarantees of its early and success~

ful accomplishment.

In view of all this I can no more doubt that

generous patronage will endow it than I could

withhold my hearty commendation of your

prospectus.

Frank P. Prichard, Esq., of the Phila

delphia Bar, law partner of john G. Johnson,

Esq.:—

That such a work, if well done, would be a

benefit to the profession cannot be gainsaid.

The multiplicity of decisions tends to create

confusion as to underlying principles. I am

therefore heartily in sympathy with the general

purpose of the work you suggest.

I also agree with you that the work cannot

be well done as a commercial scheme, and that

if done at all it will be best done by a small

executive body, preferably by the trained

experts of the law schools and adequately

paid by funds provided by an endowment

in advance.

I have grave doubts, however, whether

the first essay in this direction will produce

a really great work, and whether it will return

the money expended on it. A really great

work of this kind, in my opinion, must be

substantially the product of a single mind, and

that mind of a special and peculiar ability.

Such a man must be born, not made. No

amount of intelligence or training can produce

him. I do not mean to underrate the value

of co-operative assistance or criticism, but

any systematic, logical, clear statement of

the law must be largely the work of one master

mind. It does not follow that because you

have put the work in the hands of a small

executive committee of able men, it will be a

‘J.- a.» > -,—.;_';*' _ .n ._ s.~" ‘

success. The ability required is not only of

a high order, but peculiar in character. I

believe, therefore, that the chances are against

the production, in the first instance, of a

really great work. This, however, is no argu

ment against the undertaking. The great

Law Digests and Encyclopedias are, I think,

but the first fruits of a general demand for a

systematic statement of the law, and if an at

tempt adequately to supply the need in this

respect will involve many failures there is

all the more reason for commencing the work at

once.

Ernest '1‘. I'lorance, Esq., of the New 0r

leans Bar, Commissioner on Uniform State

Laws for the State of Louisiana:—

Much of the criticism of the adrrunistration

of law, particularly in the lines of its uncer

tainty and of the delays in reaching even its

uncertain results, springs from the confused

condition in which the body of the law exists

in this country. Under the system of the

Common Law, as administered in the forty

five states of the Union. there is to be found

ample authority for nearly any proposition

that can be advanced. In examining the

precedents thus established, it is almost im

possible for any Bench to gauge the value of a

precedent by the ability of the Judges who

may have created it. . . .

The number of courts, unless the majority

is overwhelming, is no proper guide to the

correctness of the principles determined.

The consequence of all this is that the

practitioner cannot anticipate what the

opinion of the Court before which he is to

appear may be as to the conclusion to be

reached from the examination of these contra

dictory precedents. The benefit of such a

work as you propose is evidently, therefore, in~

calculable. . . .

Of course this work will be much more

diflicult than the writing of a long text-book,

because it would require in its confection the

keenest acumen, the most concise and accurate

use of language, the most intimate knowledge

of the law as it is, and the broadest-minded

appreciation of the real meaning of ~the law.

Take, for instance, the subject of the rela

tions of Principal and Agent, known in

Louisiana Code as the contract of “Mandate."

The law on that subject is stated in seventy

short paragraphs, and it is very diflicult to

think of any question arising from that rela

tion that does not find its solution in one of

those Articles. It would be impossible to
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[Ernest T. Florance, Esq.-——Continued.]

add fifty paragraphs without repeating prin

ciples, or entering into unnecessary details.

The law of Suretyship is fairly well covered

in thirty-five Articles; that of Partnership in

ninety Articles. . . .

With the exception of certain Common Law

matters, which naturally would not arise in a

Civil Law State in the same form in which

they would arise in a Common Law State,and

which are really more in the line of adjective

than substantive law, nearly all the general

questions governing Civil Conduct have been

presented in the onehundred years of Louisiana’:

existence, to our Court. . . .

The work as outlined by you is a necessity in

the fullest sense of the word, and when completed

its possession will become a necessity to every

member of the Bar in general practice. Your

method of raising the necessary funds is the

best that could be suggested, and I agree with

our brethren that there must be one or more

of the public-spirited ultra rich who are willing

to have their names go down to posterity as

having rendered the greatest benefit to their

fellow citizens that the use of money could

confer.

No library, no art museum, no charitable

institution, and no educational institution

can compare in value to the people at large

with the composition of a work that would

bring about certainty and rapidity in the

administration of the law, which enters as a

determining factor into nearly every event

of daily life.

General James A. Beaver, former Governor

of Pennsylvania and now judge of the Superior

Court of Pennsylvania:—

The conception is fine. If in its evolution

the practical development could reach your

ideal, and the product be equal to the seed

thought, the benefits to the profession and to the

country at large would be inestimable. If you

could secure a man or a body of men who

could do for America what Blackstone did for

Englandand you could makeyourCorpus/uris

of equal authority with his Commentaries, it

would immortalize anyone connected with

the enterprise, intellectually, commercially

or otherwise. Oh, for a James Wilson, whose

tragic and untimely death prevented at least

the initial work which would have furnished

a foundation for what you propose. With his

Scotch ken, keen analysis and comprehensive

grasp, he seems to those of us who hold him in

grateful and honored memory to have been the

one man of the generations past in this country

who was equal to the demands of this enterprise.

The task is Herculean, viewed from any of

its varied aspects. I wish you well, I am

sure,in the effort to carry the project to a

successful conclusion.

The difficulties seem to me to be almost

insurmountable. All the greater credit, there

fore, to the man or men who will overcome

them. When the great topics of the law, such

as Carriers, Corporations, Evidence, Negli

gence, Railroads, etc., reach in their treatment

from four to eight huge volumes, one smiles at

the proposition to reduce to a harmonious

whole the great Corpus juris into twenty

volumes, and yet it is not difficult to see that

these great dissertations on single subjects, to

a very large extent, cover the same ground and

can be reduced in their final analysis by a

comprehensive and philosophical treatment which

will cover but little more than the full discussion

of any one of them. I believe the thing can be

done and, in the face of the great need of its

being done, you may be sure that I wish you

and your confreres abundant success in the

doing of it.

Hon. Samuel W. Pennypacker, Governor

of Pennsylvania 1903-1907; former President

judge of the Court of Common Pleas, Phila

delphia, and the President of the Historical

Society of Pennsylvania:—

The vast benefit such a work, if it can be

successfully accomplished, will confer upon

the judiciary, the profession and the public

is beyond estimation.

The difficulties to be overcome before such

a consummation can be reached are likewise

very great, and its value will depend upon

the energy, accuracy and care of those con

cerned in its preparation. Great tasks are

however, sometimes accomplished, and the

plan you suggest appears to be feasible.

Hon. G. A. Endllch, President of the Penn

sylvania Bar Association for 1909-10:—

I have given your Memorandum on the

subject of an American Corpus juris very

careful examination. In common with, I

think, the larger part of the profession I

have long felt that such a work, properly done,

would be of infinite service. Indeed, I am

disposed to look upon it not only as one of

the great desiderata from the standpoint of

the judge and lawyer, but in a still broader
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sense as a necessity little short of imperative.

The decisions in every section of our country

are piling up at such a rate that in the en

deavor to follow precedents courts and

attorneys are obliged more and more to

confine their search and references to the

reports of their own states. This practice,

becoming noticeable pretty much everywhere,

must eventually tend to discourage and

neutralize the efforts towards needful uni

formity in our law, and to beget in the various

jurisdictions a spirit of particularism which

is the very opposite of what we ought to

cultivate, and which may be fraught with

dangers by no means trifling. A work of the

character proposed, if commended by strict

accuracy and the weight of competent au

thority, would probably go far towards

turning the current in the right direction.

That the task, in spite of its magnitude,

is not an impossible one cannot be doubted,

and the general plan outlined by you seems

happily conceived and practicable.

Ohm-lea Biddle, Esq., of the Philadelphia

Ear:—-

One who reads this Memorandum and

discusses the question with you, cannot fail

to be impressed with the scope of the work

and its great importance. The field to be

covered is so large and the ability to master

it is so rare, one can hardly venture upon a

prediction as to the ultimate successful

accomplishment of all you desire; but if

the man or the men can be found with the

industry and brains to succeed, there would

seem to be no limit to the usefulness of such a

work. Few of those who help to administer

our laws have had the opportunity, the

inclination or the ability to become learned

men. To this large majority this work

would aflord a means of following that which

is best and most universally adopted. Such

a book would give to the United States what

Blackstone gave to England.

Hon. James M. Back, of the New York

Bar, formerly Assistant Attorney-General of

the United States:—

Your Memorandum is deeply interesting.

A New York lawyer, above every other,

should sympathize with you in your laudable

purpose of preparing a comprehensive state

,ment of the entire body of the American

aw, for he is called upon from time to time,

when consulted by local clients having interests

throughout the entire country, to break 0 seem

ingly impossible way through a wilderness of

precedents. The multiplication of judicial

report: makes this task each year increasingly

difficult. For example, a large commercial

enterprise, doing business in each state of

the Union, and having its principal ofiice

in New York, will frequently ask counsel

whether they violate, in the methods of their

business, the Anti-Trust laws either of the

nation or the various states. The difliculty

of answering such a question Without writing

a treatise is obvious. I do not know how far

your plan contemplates the effective grouping

of statutory laws. I take it it rather refers

to the great body of the law which depends

upon judicial decision and the common law

rather than express statutory enactments;

but in either event, the work, if done intelli

gently, would be of immense value. It would

certainly be a great gain if a body of men

such as you have named, and of whom you

are one, would undertake the careful and

scientific statement of American law.

Hon. L. J. Nash, President State Bar

Association of Wisconsin:——

Your “Memorandum in re Corpus juris"

lays in view of our professional husbandmen

a new field of rich soil and great potential

productiveness. . . .

Lawyers, and some courts, are now practi

cally compelled to search for a "similar case"

rather than a guiding principle, so great is

the mass of precedents and so difiicult is the

task of generalizing from them. This con

dition promotes sporadic growths as hostile

to sound reason as the “vogues" and “sports"

of the horticulturist are to fruit-bearing plants.

The literature of the law ought to present

a familiar face everywhere, to the public

generally the same as to courts and lawyers.

Indeed, one of the most desirable results of a

well executed national Corpus juris is likely

to be a wider familiarity of laymen with law.

Hon. James H. Cartwright, Chief justice

of the Supreme Court of Illinois:——

If your plan is, as I infer from the letter

before me, to prepare a statement of the whole

body of the law in scientific language which

will be accepted as authoritative, there can be

no doubt the successful accomplishment of

such a work would be of priceless value to the

courts and the profession.
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Hon. William P. Potter, justice of the

Supreme Court of Pennsylvania.'——

I am very much interested in the outline

which you gave me of your proposed publica

tion of a complete system or body of American

Law. I know of no one who would be better

able to outline and carry to a successful

finish such a monumental work than your

self, and the eminent gentlemen with whom

you are associated. At first blush, the task

you propose seemed to me discouraging

in its proportions; but as I reflect upon it,

the possibility of reducing the problem to the

statement of fundamental principles, grows

upon me. . . . I have the fullest faith in the

capacity and untiring patience of yourself,

Mr. Andrews and Dean Kirchwey. Any

plan of procedure upon which you may de

termine will be practicable and efiicient. Of

that, I am sure. I wish you the fullest success

in the great work which you have outlined.

Hon. Marcus P. Knowlton, Chief justice

of Massachusetts:—

The importance of the successful comple

tion of such a work as you propose is un

questionable. Nothing that I could write

could add to the weight of opinion contained

in these letters.

Hon. D. B. Morgan, Chief justice of the

Supreme Court of North Dakota:

I think your plan feasible and I have no

doubt of its ultimate success. When per

fected, and carried out, it will be a boon to

lawyers and judges and materially reduce the

perplexities now existing in the practice

of law.

Hon. Mlcajah Woods, President of the

State Bar Association of Virginia:—

I am greatly interested in and impressed

by the plan and scheme suggested for the

compilation of a great work, embodying the

fundamental principles of the law, applicable

to all the people, courts and states of the

American Union. It will be a colossal under

taking, and I would indeed like to see its

accomplishment in my day and generation.

The man or set of men who would furnish

the means to engage the talent necessary

for such an undertaking would be immor

talized.

Hon. Joseph A. Broaux, Chief justice

of the Supreme Court of Louisiana:

The Memorandum sets forth clearly the

necessity of reconciling incongruous laws. . . .

There is unquestionably a decided demand

for uniformity in our laws. Simple life

plain and precise laws, well within the

understanding of all, are the desiderata. The

expression is becoming frequent everywhere

that there is a. precedent for almost any

proposition of law, however erroneous.

I am heartily in accord with the project

clearly explained in the Memorandum.

The cost, whatever it may be, would be

limited as compared to the value of the

thorough analysis and classification. I am

somewhat concerned in regard to the system

of law which prevails here, to which our

people are devoted. It is satisfactory to us

as a system, although it also would be im

proved by some revision. . . .

There is no necessity of one system supple

menting the other. They can be reconciled

in our state sufficiently to be considered with

the laws of other states.

Hon. John H. Stiness, Chief justice of

Rhode Island:—

Some treatise which will give a statement

of the body of the law in this country is

greatly to be desired and it would be a boon

to judges as well as to members of the bar. This

is one country and it should have one law.

Every step which tends to that end is both

valuable and patriotic. I have long felt

that a general unification of our law is needed

and to that end I spent considerable time

as a member of the Commission on Uniform

State Laws. . . . A treatise on the entire body

of American law would be the most valuable

contribution to systematic and unified law that

can be made. It would compare in value

with the Institutes of Justinian.

Hon. J. B. Whitfield, Chief justice of the

Supreme Court of Florida:

As under our system of government every

one is presumed to know the law, and as at

present there is in fact no single publication

containing a comprehensive and accurate

statement of all the principles of law that are

or should be applied to secure uniform justice

in the administration of human aliairs, it

is of the greatest importance that competent

persons freed from all commercial spirit should
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undertake and prosecute to reasonable success

the enormous task of embracing in one work

of exact and simple language the whole body

of the law applicable to American life.

Hon. Olaudius B. Grant, Chief justice

of Michigan:—

Your "Memorandum in re Corpus juris"

was received. I am thoroughly in accord with

its contents. My experience as a lawyer and

upon the bench convinces me that such a

work would be of incalculable benefit to the

entire people of the country.

Such a work to be of the benefit desired must

be performed in the manner suggested by a

corps of our ablest lawyers and jurists. It

can only be accomplished, in my judgment,

in the may set forth in the Memorandum. It

will be a work of years of hard study, and must

be kept entirely free from any taint of com

mercialism. I trust some method can be

devised by which a work so important to the

jurisprudence of the country can be accom

plished.

Hon. D. W. 81mm, President of the Indiana

State Bar Association:——

The clear, simple and scientific arrangement

of the body of our laws reduced to their lowest

terms is the most urgent need of the nation.

Its accomplishment would not only mark an

epoch in the world's legal history but it would

measure the longest stride yet taken by the race

in the march of progress and civilization. . . .

I am thoroughly convinced that if it can

be financed, your plan can be worked out so as

to bring this great enterprise to a successful

issue.

It goes without saying that the work had

better be left undone than to be poorly

executed. To commit the work to the hands

of those contemplated in your plan is to insure

its being done as nearly perfect and correct

as possible.

For opinions of ——

General Thomas H. Hubbard, see p. 67.

Born. l'rancis Lynda Stetson, see p. 67, 68,

80, 81, 84.

Hon. William H. Stake, see p. 73, 79, 82,

83.

Chief Justice McOlain, see p. 63, 69, 77, 81.

Review of the Corpus juris Project and Argument

upon the Necessity for a Foundation‘

By CHARLES A. BOSTON, Eso., or rm: NEW YORK BAR, A MEMBER

or THE FIRM or HORNBLOWER, MILLER AND POTTER

N Detroit I listened with much interest

to your statement of the project to formu

late a work to embody the American Corpus

juris, with the aid of philosophic writers

and thinkers on the law, and without the

impediment of the commercial spirit. My

interest was increased when I read the

Memorandum on the subject prepared by

you and the commendatory letters from

justly distinguished men, which you sent me.

It is diificult to say anything in support

of the project which has not already been

 

1"This review is in the form of a communication

to the author of the Memorandumm re Corpus juris,

pp. 55-89 supra.

said as forcefully as possible in the letters

which I have read. But it may not be amiss

to say a few words in hearty approval of

the design in all of its aspects. It seems to

me that there is a necessity for such work

from the minds of such workers and under

the conditions that you propose, as calcu

lated to make the work what it is designed

to be, philosophic, comprehensive, logical, and

having by common consent the force of law

through its own unquestioned merit, without

the sanction of legislative enactment.

Such a work, if possible, would be truly

monumental. But it would be the best of

monuments, a public benefaction. I would
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look to it, if properly undertaken and accom

plished, to diminish the volume of legislation

and to curtail the length of judicial opinions,

to tend to unify the law of our many common

wealths, so far as the varying conditions of

their people would reasonably permit; to

give a solider philosophic foundation to such

laws,‘ and to reduce the number and extent

of published reports and text-books. All of

which, if they can be accomplished without

the surrender of the spirit of constitutional

liberty and the substitution of the idol of

formalism, are much to be desired.

For such an undertaking, it seems to me

that the time is now ripe. The people take

an interest in their laws to an unprecedented

extent; the educational standards of many

of the law schools, and the tests for admission

to the bar are higher than ever before; the

methods of instruction are improving; the

young men are better equipped with all,

except native genius and singleness of purpose,

than ever before (and in these it is fair to

assume they are not inferior); and there is

greater attention given than ever before, in

this country at least, to the philosophic

principles embodied in the reported decisions

of the Courts. The philosophy of legislative

enactments, embodying so much that is

freakish and undoubtedly temporary, has not

received so much attention. But if that

could receive the consideration of master minds,

future legislation might be diminished in

quantity and improved in quality, to the in

crease of general respect and observance and

a corresponding public advantage.

I have had occasion to collate and analyze

the legislation of substantially all of the Eng

lish-speaking countries, on a single subject,

of common and universal interest, namely,

the Practice of Medicine. They (the laws)

all aim to effect a single purpose, the protec

tion of the public health through the exercise

of the police power. The diversity of pro

visions is astonishing, and their freakishness

in some respects amusing, while in one instance

that I call to mind, the results were tragic,

in that a law designed to protect the com

munity deprived it of the services of any

physician.

Taking this single illustration as a type,

I am satisfied that it would improve the

quality and simplicity and efficiency of legisla

tion, if legislators were advised of the laws

in other commonwealths on the same subject

and of their underlying purposes and principles ,'

and I understand that your plan contemplates

a consideration of statute law as well as the

formulation of the principles of judicial

opinions.

It should not be understood that your work

is to be a codification of the law; for from

practical experience I conclude that codifi

cation is an abomination accompanied as it

is by the demon of construction.

It (the proposed American Corpus Juris)

is rather to be considered as an expression

of the law in the words of master minds, from

which all searchers may draw inspiration and

knowledge, with the resulting benefits that

I have already mentioned.

In this I would not underrate encyclopedias

of the law; they are useful present-day tools;

but they are but steps in a progress toward

a superior achievement, for which perhaps

they laid a foundation. I have said the

time is ripe. Those who are familiar with the

instruction given in the greater law schools

know how conscientiously and efliciently the

greater minds among the teachers have

pondered and expressed the philosophy of

their subjects, so as to imbue their students

with the philosophic conception of the law

as an art, based on scientific principles,

if not, as it is frequently called, a science.

The improved methods of general education

have invaded the law schools, necessitating

a scientific kind of work on the part of the

instructors, who have thus become leaders,

occupying an enviable and useful position,

which they have created, and fill with ability.

Thus far their services have in the main been

useful to the community only through the

law students they have trained. But there

is every reason why their abilities should be

made directly useful to the entire community.

You will recall that Dean Ames, of Harvard

University Law School, said at the recent

session of the Association of American Law

Schools at Detroit, that he looked forward

to the day fast coming, when the best law

books should be written in America. It is

by reason of the very facts which I have

mentioned that he entertains that expecta

tion. ‘

For the reasons above stated I think that

the fulfilment of your project is desirable

and that now is a proper time to inaugurate it.

But no matter how desirable nor how pressing,

two questions still confront me: First, whether

it is possible, and, second, the method of

proceeding as a financial proposition.

The difficulty of achieving the desired result

will readily appeal to any one in the slightest
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degree acquainted with the problem. But

I believe it is not impossible. Indeed the

codifications heretofore made, to my mind,

demonstrate its possibility. They were stu

pendous tasks, and are in the main, usually

the work of one man. The fault, aside from

any imperfections that may exist in their

structure, lay in the expectation that they

would be legislated into efiect. What the

legislature enacts it may change, and what

it says, having the effect of law, gives rise

to the fruitful necessity of "Construction."

The proposed work would be free from these

defects ; it would be a guide rather than a rule,‘

and would be followed as a guide, where it

might be subject to controversy or change as

a rule.

Another thing argues its possibility to me.

The subject matter for its analysis is all

accessible in written books; the principles of

the analysis are discernible by clear thinkers,

and they are capable of formulation by

accurate writers. The extent of the subject

is not unlimited. It can be, and in the en

cyclopaadias and digests has been reduced

within ascertained limits. When I contrast

this with other achievements of man, its apparent

difiiculty diminishes. Take for instance

geology. Its subject matter exists in every

accessible part of the earth; its records are

wholly unintelligible to the ordinary observer;

they run back of all human records and

back of all life itself; they are not the product

of a finite mind, and they are presented

to the eye only, and that in unintelligible

characters; its mastery requires a thorough

acquiantance with all of the physical sciences,

physics, chemistry, biology including botany

and zoology, and these not only of living

forms, but of those that are dead and were

dead before human life began. Yet its tale

has been written so that a man of no extraor

dinary intelligence can read; and though

the data have been collected by many men,

it has not been beyond the power of single

men in the scope of a few years to formulate

for the intelligent reader, the conclusions to

be deduced from these data, running back

through all the discernible ages of the earth

and over practically all of its accessible

crust. So also of astronomy, which requires

as well a comprehensive knowledge of the

most abstruse mathematim. But when we

come to the expression of the law, we can see

how much smaller a comprehension of difiicult

and abstruse subjects is required, and, to my

mind, it becomes merely a question of com

petent men with opportunity and inducement,

and altogether free from insurmountable

difficulties. Nor does the effort invade a field

into which other men have not gone, for there

will be no field entered, into which other men

have not previously shown the way, for the

work is merely the expression in words of

what the physicist or mathematician might

characterize as the curve of other men's

published views on the laws of human con

duct in American society.

The sole question that remains is the question

of adequate financial arrangements. In my

opinion this projected work should stand

alone in prestige, if it is to be of the public

advantage that is contemplated. If it is

undertaken as a commercial venture, it will

be subject to the vicissitudes of such ventures

and will enter a competitive field, where its

excellence will command a market, no doubt,

but it will be essentially an undertaking

dependent on its market for its prospects.

It is possible that capital might be found

for the venture, but, if capital went in on a

commercial basis, it would be induced by the

prospect of profit; and the necessity of profit

would demand economy of preparation, that

would be too apt to tempt or compel the

management to abandon the most desirable

part of the project, the co-operation of the

elements necessary to characterize the work

as the monument which it is designed to be.

Then too, if it could be characterized as a

business venture, it is likely that it would be

regarded merely as a commercial competitor

of existing publications whose salesmen and

agents would be too apt to detract from its

repute in their eflorts to dispose of their

own wares. In that case it would enter in

competition a field already well nigh glutted;

it would simply be one of several and the

latest comer in a field substantially filled.

It would command the attention of those who

might wish the latest and best; but to accom

plish the desired results it should be widely

distributed and in the hands of those who make

or declare the law. This, no third or fourth

encyclopmdia of law is likely to achieve. It

seems to me that to stand alone as the accom

plishment of its purpose it must not only be

pre-eminent as a product, but unique in its

method of presentation.

In our day and generation the unbiased

results of conscientious investigation by com

petent specialists devoted to their studies

as the representatives of endowed founda

tions, without regard to the pecuniary out
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come of their efforts, command a respect and

enjoy a prestige that no commercial venture

into the same field can attain. Whatever

may be the truth, the public suspects a

selfish motive where a work is undertaken

for profit, which is not suspected where the

work is undertaken pursuant to a prede

terrnined purpose to accomplish a good result

in which profit is not considered. Of this

order are the various researches conducted

by competent and earnest investigators

upon foundations, endowed by men of wealth,

who could not themselves otherwise con

tribute to the advance of knowledge, or the

public benefit, which they thus bestow.

Illustrations will readily occur to your mind.

I instance only the investigations carried

on under the auspices of the Rockefeller

Medical Institute or the Carnegie Institution

or those contemplated to come from the

Phipps Psychiatric Clinic of the Johns Hopkins

Hospital. Of a like nature are works done

under the auspices of the Smithsonian In

stitute. They command a respect which

commercial ventures of the same order of

merit would not.

It seems to me therefore that the commercial

element must be wholly eliminated if the work

is to achieve the commanding influence which

its designers contemplate and which its advocates

solicit for it and foresee. This element can

only be eliminated in two ways, either by the

voluntary co-operation of the best and most

competent men, in a public benefaction and

out of devotion to the cause, as a gratuity, and

at their own expense-to state this alternative

is to show its impossiblity—0r to carry out

the project by the co-operation as well of some

person or persons of large accumulated wealth.

Unfortunately, the pursuit of these activities

which best qualify men to do the work

does not result in the accumulation of the

wealth necessary to finance it. I conclude

that in order to give the prestige which,

more than anything else, will accomplish

its design (assuming that the work will in

any event be adequately done from the

standpoint of workmanship), an endowed

foundation is an important and essential factor.

In my opinion upon such a foundation, and

for the reason stated, it will be a success, which

as a commercial venture with capital in

abundance it could not achieve.

I note that one of the arguments which

you use is that the work would be a. commercial

success even on an endowed foundation.

I trust that your plans will contemplate

putting a copy, gratis if necessary, into every

public library and into the hands of every

judge in the land, and that they will make

it possible for every lawyer to obtain it at

cost. Its effectiveness in some of the respects

which I mention will depend upon its wide

distribution. The cheaper it is made, the

wider its influence will extend. It seems

to be unnecessary to enlarge upon this sug

gestion. But I will call to your mind as a

type to approximate the work of the Bible

and Tract Societies, and the method of dis

tributing government publications. . . . An

approximation of this method of distribution

would not of course improve the quality of

the work, but in my opinion would extend its

influence. In a commercial venture this

would be impossible; on an endowed founda

tion it might perhaps be included in the plan.

My promised few words have exceeded the

bounds that such a phrase implies, but I have

felt that the reasons for my views might

perhaps be more useful to you than a mere

statement that I heartily approve your

project.

And I venture to say that in fifty years weHOLMES in 1886: “The law has got to be stated over again.

shall have it in a form of which no man could have dreamed fifty years ago."-—Oration at Harvard.

DILLON in 1893: “Let me suggest and enforce the thought that a capital need of our law to-day is

for some gifted expositor who shall perform upon it the same operation performed by Blackstone more

than a hundred years ago; that is, an institutional work systematically arranging and expounding its

great principles as they have been modified, expanded, and developed since Blackstone's day, so as to

make it as faithful and complete a mirror of the law as it now exists, as Blackstone's work was of the law

as it existed when his Commentaries were produced. And such is also the weighty opinion of Sir Frederick

Pollock: ‘A good book of Institutes of English Law would indeed be a boon for lawyers and students to

welcome.’ "—Laws and jurisprudence, p. 311.

"This work, as important, as noble, as any that can engage the attention of men, will fall to the pro

fession to do, since it cannot be done by others. It rests, therefore, upon the profession as a duty. It will not

be performed by men whose sun, like mine, has passed the zenith, and whose faces are already turned to

follow its setting."—ld., p. 387. '
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HE conception of such a work seems to

me to have been little less than an inspira

tion and its achievement would be a dis

tinct advance for civilisation.

To the lay mind, the field of jurisprudence

often appears as a congeries of fragmentary

statutes and isolated precedents, unrelated

and unorganized by any great unifying princi

ple; and this view is often confirmed by the

remarks of the lawyers themselves. We hear

them talk of “the science of the law" and

the phrase is suggestive of a kind of unity,

inherent and imputed; but the impression

persists that many of these legislative frag

ments have been born of the caprice of

legislators who were often crude and may

have been either ignorant or selfishly inter

ested, or of the judicial opinions of courts

which, when psychologically analyzed, were

often not much more than the personal

“opinions" of average men.

Certainly, if there is a science of the law,

it must have a basis and that basis must be

a rational and comprehensive one. I pre

sume this is what is meant when the legal

profession speaks of the “Philosophy of

Jurisprudence." Unless there is such a

philosophy deeper down than the science,

then the science itself is “falsely so called."

I understand that your Corpus juris pre

supposes such a philosophic rationale of the

whole body of American law, constitutional

and statutory, federal and state. This

means that American law is a vital thing.

The sap of the same life runs into and

through it all. Any law which lacks that

animating connection with the whole is dead,

a caput mortuum, and is fit only to be burned.

This judgment waits for no finding of a court

but is inherent in the fact.

If your work is to bring out and set forth

these vital and vitalizing principles, as I

understand it is, then I should say that, as

 

‘This 0 inion is in the form of a communication

to the ant or of the Memorandum in re Corpus

juris. pp. 59-89 supra.

a work of education, it will be of inestimable

value, and that, both in interpreting the

laws already made and in the counsels of

those who will in the future make or con

strue or execute our law, its advantages will

be beyond measure.

From this point of view, I believe that

your work would extend its beneficent in

fiuences far beyond the restricted pale of the

technical jurist. All the people would share

its blessings in a number of ways, of which I do

not believe it would be difficult to think.

Nor is it hard to see that the accomplishment

of your work would be a vast gain, not only

for an American jurisprudence but for the

broader interests of our modern Christian civi

lization.

No earthly interest surpasses that of justice

among men, and that interest is uncertain and

remote so long as it is not clear, not only to

the legal profession but also to the intelligent

fraction of the whole people, that it is firmly

based upon certain great rational and ethical

principles, by the fair and impartial applica

tion of which to the ever-changing exigencies

of human society, the rights of justice are

maintained and vindicated and its wrongs

sternly and swiftly avenged.

Barring the distinctively religious, I can

hardly conceive of any enterprise which means

more to men than this which you propose. It is

obvious that its highest accomplishment

demands freedom from entanglements with

what you truly call the “perils of commer

cialism." But I should think that the idea

would appeal strongly to the philanthropic

impulses of men—and of such there are

happily not a few-who are both rich and

desirous to help any really sane movement

for the uplift of mankind.

This is no mere spasm of legislative or

economic reform; it is no mere revolution

of righteousness; it is no program of agitation

or education based on a partisan or a sectional

view; it is a great work which contemplates

a clear and comprehensive statement—in
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perspective, and showing the reciprocal

relations of its parts—of the great permanent

principles which underlie all sound legislation

and which should control and inform all our

social and civil life. It will be, indeed, a

magnum opus,‘ but not more of yourself and

the distinguished collaborators who are to be

associated with you, than of that man or

woman whom God has blessed with riches

and who with large vision and with larger heart,

plans and thus gives for the welfare of humanity.

If classic poets had their generous patrons

in the past, how much more should you gentle

men, who do the work, have a generous

backer who will make the doing of it possible?

It is a rare opportunity to serve the world,

to win the gratitude of civilization, to achieve

a worthy and laudable immortality. Surely

if able and competent men are ready to furnish

the brains for the performance of this gigantic

task, there must be those who will count it

a privilege and an honor to finance it.

Review of Periodicals"

flrtlcles on Topics of Legal Science

and Related Subjects

Adjudication. See Judicial Interpretation,

Stare Decisis.

Administrative Law. See Courts.

Aliens. “The Relation of the Citizen Domi

ciled in a Foreign Country to his Home Gov

einment." By Everett P. Wheeler. 3 Ameri

can journal of International Law 869 (Oct.).

“Protection and alle ‘ance, it has been

said, are reciprocal. T e uniform ractice

of the United States and of Great ritain,

as well as of other civilized countries, has

been to extend a protecting arm over their

citizens in foreign countries. This is indeed

a necessary incident to the comity of

nations. . . .

Appeals. “The Decision of Moot Cases by

Courts of Law." By P. Granville Munson.

9 Columbia Law Review 667 (Dec.).

“What, in general, are the advantages or

disadvantages of moot appeals? There is

surprisingly little reasoning on this question.

The advantages are patent—the promulga

tion of a rule by the highest court for the

guidance of the inferior courts on questions

which may never or rarely go to the highest

court in a strictly judicial way, but which

are constantlyarising in theinferiorcourts. . . .

 

In an editorial based on this article, the

New York Law journal (v. 42, p. 1024, Dec.

10, 1909) comments:—

"There is of course, a certain force in the

point that the court ma not have the assist

ance of the argument 0 counsel, but, on the

other hand, it should be remembered that the

*Periodicals issued later than the first day of

the month in which this issue of the Gran Bog

went to press are not ordinarily covered in this

department.

question is heard not by a single judge, but

by a bench of judges, and it is im robable

that any consideration of weight wi escape

the attention of all of them. . . .

“Of course the most efficacious remedy

for the uncertainty of criminal law would be

thagvprovided by a clause of the Constitution

of yoming, adopted in 1889, to the effect

that if a judgment be reversed for error of

law the accused shall not be deemed to have

been in jeopardy. Mr. Munson ,shows in his

article that the courts of Connecticut have

accomplished the same end by interpretation

and without constitutional amendment, it

being held (State v. Lee, 65 Conn., 265, 273)

that there ma be a second trial after a ver

dict of not gui ty. . . .

"It would seem that in every common

wealth, either the defence of ‘second jeop

ardy’ should be modified, as has been done

by constitutional amendment in Wyoming,

or a method of settling the principles of crimi

nal law, as broad as that contem lated by

section 935 of the Code of the istrict of

Columbia, should be recognized."

Codification. "Uniformity of Commercial

Law on the American Continent." By Pro

fessor Roscoe Pound. (Read before the

Pan-American Scientific Congress at San

tiago, Chile, December 30, 1909.) 8 Michi

gan Law Review 91 (Dec.)

"There is today more uniformity in com

mercial law than in any other field of the law.

But the causes which have tended and are

still tending to localize the civil law in every

country have been operating powerfully upon

commercial law. . . .

"The pro ession from law merchant to

civil law an the incorporation of the former

in the latter gives to the one the local, one

might say the provincial character of the

other. Just as the jus gentium became simply

a source of what was distinctly Roman law,

and the law merchant, when incorporated
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into the bod of the common law of England

under Lord ansfield, became as thoroughly

common law as the oldest branches of ng

lish law, the commercial law of continental

European nations has been segregating into

systems scarcely less distinct than the several

systems of civil law. So, too, the new com

mercial law which is forming continually

everywhere is forming under the influence of

ideas of national or local law, under the in

fluence of a legal philoso by which rejects

the universal ideas and idea 5 of the eighteenth

centu jurists, and through the agency of the

most ocalizing of all law-making agencies.

legislation. On the whole, if commercial

law is still the more universal of the two,

we must say that it has been tending to be

come only less provincial than civil law. . . .

"Great as the pro ress has been in this di

rection, it is doubt ul whether, even in Eu

rope where the greatest advance has been

made and is making, any general uniformity

of commercial law is to be expected in the

near future. . . .

"It is but eighteen years ago that the Con

ference of Commissioners on Uniform State

Laws began its activities. As a result of its

labors a uniform negotiable instruments law

has been formulated, which has been adopted

in thirty-one states and four territories, in

cluding the District of Columbia. That law,

which was formulated many years since,

remains to be enacted in fifteen states and

four territories. It has drafted a uniform

Warehouse Receipts Act which as yet has

been adopted in but ten states. Its uniform

Sales Act has, as yet, been ado ted in but

five states and one territory. ttempts to

enact these statutes in many states have

failed, and for a long time to come it will re

quire vigorous exertion on the part of those

interested in the movement to secure even

this beginnin of a uniform commercial law

within the nited States. A number of

obstacles which will have to be encountered

will operate specially in the United States.

In the first place, the distinction between civil

and commercial law has not been recognized

in English-speaking jurisdictions since Lord

Mansfield inco rated the law merchant

into the Englis common law. Again, we

must reckon, whenever legislation is con

templated with a settled and widespread

belief on the part of common law lawyers,

that Anglo-American legal conceptions inhere

in nature. A striking instance of this is to

be seen in the obstinacy with which American

jurists adhere to the common-law notion that

criminal jurisdiction must be limited to the

forum delr'ctr' commissr'.

“I need not say that jurists and law

teachers are doing what they can to break

down such feelings. Nevertheless, when

practical le 'slation IS in contemplation, they

must be rec oned with. . . .

"Within the more limited field suggested,

however, the sociological movement in politics

and the sociological school in jurisprudence are

laying a foundation upon which a project of

uniformity may rest. The conception of

_ _ - _ '.~---'

ada tation of the law to human ends instead

of eduction of rules from abstract legal con

ceptions, which is working a revolution in

legal thought, must tend everywhere to mould

the rules of commercial law to the demands

of the ractical course of business the world

over. ven more than this, scientific dis

cussions in con s and conventions, bring

ingl out the needs of trade in particular 10

ca 'ties and by comparison enabling us to

draw with assurance the line between the

particular and the universal, will pre are the

way r‘apidgY for sound and practica le law

making. ut of such discussions there may

well arise in the near future a Conference on

Uniform Commercial Legislation composed

of jurists, ractising commercial lawyers and

men of a airs in due pro rtion, to give us

step by step a scheme of an-American legis

latron on commercial subjects which may be

a model not only to American legislators but

for the world. Nowhere else will the two

rival le 1 s terns of the world be so well

balanced? blifwhere else will the analytical

conce tions of the Anglo-American jurist

and t e universal or, if you will, the natural

law conceptions of the Latin jurist be so

equally represented. With each to act as a

check upon the other, with each system to

throw light upon the other in the handlin of

concrete problems, we may not unreasona ly

expect great results."

Common Carriers. "Some Questions in

Connection with State Rate Regulation."

By Guy A. Miller. 8 Michigan Law Review

108 (Dec.).

“It is fairly obvious from this incomplete

examination of the law that the subject of

rate regulation is not free from dilficulty.

Now that the national government is about

to assert the ri ht to fix interstate rates, it

will become 0 much greater importance.

The effective exercise of the power must be

preceded by the determination of several

points at present in doubt. An equitable

method of accounting must be devised, in

order that the revenues of railroads and those

engaged in the public services may be ascer

tained, and the presence or absence of a

profit in each case be learned. The valua

tion of the roperty used in public service

must be equitably fixed, and in the case of

railroads, and eventually of others engaged

in interstate service, be apportioned as

between interstate and state jurisdictions.

And the rate of return upon capital which

is fair to the public and to the owner must be

ascertained." '

See Interstate Commerce.

Conflict of Laws. "What Law Governs

the Validity of a Contract; II, The Present

Condition of the Authorities." By Prof.

Joseph H. Beale. 23 Harvard Law Review

194 (Jan).

"It is to be noticed that courts who are

uttering their instinctive views, the expres

sion of their general knowledge of legal prin
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ciple uninfiuenced by authority, invariably

speak of the law of the place of contracting

as the law that overns. So strong is this

feeling, that the orm of statement of a dif

ferent rule often shows its influence. . . .

"A second point to be noticed is that the

adoption of any other rule than that of the

place of making is to be referred definitely to

the authority of one man. The rule that the

intention of the parties shall govern, either

laid down in this simple form or coupled with

some legal presumption as to the intention,

ma be directly traced back, through the

eary American cases or the English cases,

to the dictum of Lord Mansfield in Robinson

v. Bland (2 Burr. 1077) and, as has been seen,

was derived by him from the doctrines of the

civil law. The other rule, that the law of

the place of performance governs, may be

traced directly to the statement of Story in

in his Conflict of Laws. . . .

"The present tendency, greatly stimulated

by the late English and federal cases, is

toward the adoption of the law intended by

the arties. . . .

" far as one can determine the prevailing

rule, the grouping seems to be as follows :

“States adopting the law of the place of

making: Colorado, Indiana, Maryland (?),

Massachusetts, Tennessee, West Virginia.

“States adoptin the law of the lace of

rformance: Ala ama, Arkansas (.), Cali

ornia (?), Geor ‘a, Iowa, Kansas, Kentucky,

Louisiana (.P), aine (P), Mississippi. Michigan,

New Ham shire (F), New Jersey, Ohio, Penn

sylvania, uth Dakota.

"States adopting the law intended by the

parties: England and the English colonies,

Connecticut, District of Columbia, Illinois,

Nebraska, New York, North Carolina, North

Dakota, South Carolina, Texas, Virginia,

Washington, Wisconsin; and, in usu cases,

also the Federal courts, Alabama, eorgia,

Kansas, Missouri, Mississippi, Ohio and Tenn

essee.”

Conservation of Natural Resources. “The

Conservation of our Natural Resources and

of Our National Strength and Virility." By

Prof. Andrew Alexander Bruce. 58 Univ.

of Pa. Law Um'v. Review 125 (Dec.).

“When Mr. Tiedman, in his admirable

work on the ‘State and Federal Control of

Persons and Property,‘ said :-—‘The police

wer of the Government cannot be brought

into operation for the purpose of exacting

obedience to the rules of morality and banish

ing vice and sin from the world. The moral

laws can exact obedience onl in fora con

scientiaz. The municipal law as only to do

with trespasses. It cannot be called into

play in order to save one from the evil con

sequences of his own vices, for the violation

of a right by the action of another must exist

or be threatened in order to justify the inter

ference of law,—he no doubt stated what,

for a long time, was held to be an established

rule. How opposed is the rule, however, to

any healthy national growth, and how

grounded in the fatuities of mediaavalism.

How opposed is it to the opinion of the Su

preme Court of the United States itself that

‘The State still retains an interest in one's

welfare, however reckless one may be. The

whole is no greater than the sum of all the

parts, and when individual health, safety

and welfare are sacrificed, or ne lected, the

state must suffer.’ (Holden v. ardy, 169

U. S. 366.) . . .

"It is, in fact, doubtful whether the owner

ship of land, or even the right to carry on

business, was at any time in our legal history

absolute and unrestricted. It was certainly

not so under the feudal system and in feudal

England, nor even in the Saxon and English

England which came before. The consti

tutional provisions to the effect that ‘no

person shall be de rived of life, liberty or

property without ue process of law.’ and

that ‘ rivate property shall not be taken for

a public use without just compensation being

made therefor,‘ and which guarantee the

‘equal protection of the laws,’ could certainly

have never been intended to authorize private

uses which were unsocial in their nature.

They were merely intended to prevent legis

lative action which was such. The doctrine

of the Spite Fence cases (Letts v. Kessler, 54

Ohio St. 73, and cases cited in notes to this

case in 40 L. R. A. l77),—indeed, and of the

Pennsylvania Court, in the case of Hague v.

Wheeler (157 Pa. St. 324, 27 Atl. Rep. 714),

except in so far as the latter case concedes

the right of the legislature to interfere on

behalf of the consuming public, is socially

wrong. It is based on an individualism

which has no foundation in legal history and

which this age will not tolerate."

“Water-Power Sites on the Public Domain."

By Hon. Richard A. Ballinger, Secretary of

the Interior. American Review of Reviews,

v. 41, p. 47 (_Ian.)

“We seem to be in a measure at the thresh

old of hydro-electric development on the

public domain, and much de nds upon the

right solution of these pro lems, and es

pecially upon the legislation governing the

disposition of power sites on the public

lands. . . .

"The essential features of such proposed

legislation are not so much in time limita

tions and in the rates and charges imposed

for the use or privilege as in preserving a

reasonable control and supervision that will

not retard the investment of capital, but will

guard against the abuse of the privilege ac

corded by the Government."

"Water Powers of the South." By Henry

A. Pressey. American Review of Reviews, v.

41, p. 68 (Jan).

Consolidations of water power companies

“will be to the advantage of the states con

cerned. . . . But the owners of the powers

should be com elled to act under most care

ful legal regu tions made and inforced by

the general government or by the various

states."
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"New York's Conservation of Water Re

sources.” American Review of Reviews, v. 41,

p. 77 (_]'an.).

“New York may safely say that she is in

the forefront of the states in the conserva

toin of her natural resources. The idea of

state supervision and control is not untried,

as several foreign countries have long since

passed regulating acts concerning their rivers,

and our neighbor, the Province of Ontario,

has been most successful in like attempts."

"Billions of Treasure: Shall the Mineral

Wealth of Alaska Enrich the Guggenheim

Trust or the United States Treasury." By

John E. Lathrop and George Kibbe Turner.

McClure's, v. 34, p. 339 (Jan).

"Our mineral and public land laws——these

have been out of date for a generation; they

are the ridicule of every other civilized coun

try; and the are founded on entirely wron

principles. he coal, timber, stone, genera

minerals, and water powers upon the public

lands belong to the United States. They

must be worked, eventually, not by indivi

duals but by corporations. There are only

two essential parties to the transaction

the government and the corporation. The

United States practically refuses to recognize

the second arty and will deal-because of

laws adapte to conditions forty years old

only with the individual. In the meanwhile,

sane and modern laws on this subject-such

as exist to an extent in Australia and British

Columbia—-recognize the corporation, deal

with it, and get what the government is en

titled to from it. It is time the United States

awoke to modern conditions, and did this."

Constitutional Law. See Government and

other topics referred to thereunder.

Contract. “Offers Calling for a Considera~

tion Other Than a Counter-Promise." By

Clarence D. Ashley. 23 Harvard Law Re

view 159 (Jan).

“No rule is more firmly embodied in our

system of law than that involving the tech

nical doctrine of consideration in contract.

Yet the doctrine is crude and little adapted,

in many respects, to our modern complex

life. It should be modified and changed.

In fact this is being done, as is shown by many

judicial utterances. . . .

"It is by no means unusual for a party to

place himself in a position where he is no

longer free, although his offeree may be.

This is practically the situation in cases of

ineffectual revocation. The offerec is not

yet bound, yet the offeror has changed his

mind, and desires to esca the consequences

of his offer. If he is una le to communicate

a revocation he may become bound by a con

tract in s 'te of his wishes and attempts to

escape. t is true that we are not accus

tomed to speak of an ofieror as bound by his

offer, but nevertheless he is responsible for

its possible consequences, as he is for any

action in his life.

“An estoppel simply prevents him from

withdrawing such action when it will work

injustice to permit him to do so. It merely

limits the power of revocation, and why

should not such power be limited in such cases?

The limitation takes place onl when it is

required by strict justice an when both

parties are full protected. Certainly these

cases do not fa strictly within the equitable

doctrine of estoppel in pais, as that subject

has heretofore been developed, but a doc

trine somewhat analogous thereto and de

gnding upon the same ideas would seem to

possible, even though there may be some

more suitable nomenclature."

See Conflict of Laws, Debt.

Corporations. "A Question of Federal

Criminal Procedure." By Nathaniel T. Guern

sey. 19 Yale Law journal 80 (Dec.).

“It would seem to be obvious that the

Congress omitted to provide for the extra

dition of corporations; this provision the

courts may not supply, and without such

rovision there is no method by which a

oreign corporation can be required to make

an involuntary appearance to an indictment

found outside the district in which it is lo

cated, or has an a ency or business.

“It should not ie inferred that the fore

going conclusion involves failure or even

substantial embarrassment in the prosecu

tion of offenders against the federal laws.

Danger of a miscarriage of justice may be

averted by commencing the prosecution

against the offending corporation in a district

in which it has an agency, or in which its

principal place of business is located."

"Bargains in Corporate Charters." By

Hon. Alonzo Hoff, of the Springfield (111.) Bar.

9 Phi Delta Phi Brief 196 (Jan).

A somewhat amusing satirical paper, re

producing some of the advertisements of

competitive bidders for the patronage of the

o anizers of corporations.

‘As a result of the rivalry for foreign

patronage, one of the southern states, wishing

to go one better than another of the states,

revised and liberalized her corporation laws

by magnanimously dis using with a notarial

certificate of acknow edgment, thereby sav

ing twenty-five cents. ‘Competition is the

life of trade.’ May we not yet be further

edified by hearing of a sister state, in the

interest of home pride and state's rights,

offering trading-stamps to all who patronize

her commonwealth and purchase a corporate

charter?"

See Monopolies; for Federal Corporation

Tax Act, see Taxation.

Courts. “The necessity for a Court of

Appeals in Administrative Matters Arising

Before the Departments of the Federal Gov

ernment." By Clifford S. Walton. 19 Yale

Law journal 110 (Dec.).

"The necessity for the establishment of

such an American court, on account of the
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lack of proper judicial machinery to satis

factorily dispose of the various questions

which are daily increasing before the execu

tive branches of the government, is manifest.

Such a court would no doubt relieve much

embarrassment as well as the work of the

Court of Claims and of the United States

Supreme Court, which courts are becoming

overtaxed by increasing business and would

clearly define remedies which are now ob

scure and perplexing, even if they exist."

See Procedure.

Debt. “Imprisonment for Debt." By

Libertas. Westminster Review, v. 172, p.

639 (Dec.).

"That the state of things has been becoming

progressively worse since the Debtors' Act

of 1869 is the general opinion, and I think

there are strong grounds for it. The number

of judgment-summonses and the number

of imprisonments under these have been

goin up gradually, until they had attained

starting proportions."

Ethics. “Darwin's Probable Place in

Future Biology." By Professor William E.

Ritter. Popular Science Monthly, v. 76, p.

32 (_Ian.).

The writer, by conceiving natural selection

as o ratin to further the growth of egoistic

to t e exc usion of altruistic qualities, lays

himself open to the charge of attaching a

false ethical interpretation to the Darwinian

theory. He is careful, however, to distinguish

between Darwinism and Nee-Darwinism,

and to emphasize the consideration that—

"The scope and balance of Darwin's mind

are seen nowhere to better advantage than

in his efiorts to prevent his own causal

llilypothesis from going beyond bounds. . . .

e did not see that it must foster a sort of

egoism that would make the golden rule as

dead on the statute books of human relation~

ship as a mastodon in a Siberian ice-bed."

Eugenics. "The Evolution of Man and

Its Control." By Roswell H. Johnson.

Popular Science Monthly, v. 76, p. 49 (_Ian.).

This illustrates a current tendency to seek

the im rovement of the race directly and

externa ly by artificial measures, rather

indirectly and inwardly, through the ordinary

agencies of morality and legislation. The

writer says'.—

"There is need for a direct appeal to make

child production a matter of religion and

ethics rather than of mere whim, thou h too

much must not be expected from it. plea

such as Roosevelt's, however, for indis

criminate large families is certainly uncalled

for, and ‘race progress’ rather than ‘race

suicide’ should be the cry If the decline in

the rate were evenly distributed, it might

not even be regrettable, for the old rate could

not have been maintained indefinitely with

out undue pressure on the roductivit of the

earth. The only logica excuse or the

Roosevelt attitude is the military one, but

the favorable geographical position and

commercial supremacy of the United States

may save us from anxiety on this score, and

the disadvantage of a rapidly growing popu

lation in greater poverty, poorer education

and a slower rate of social progress is a far

more important consideration for us at present.

"The appeal for large families is of use

only when directed especially to persons of

superior ability, as from the innately inferior

the fewer children the better. The average

rents should replace themselves by bring

ing at least two children to maturity and

marriage, four births in general being required

for this result."

l'air Oompotition. "Patents, Trade Secrets

and Trade Names as Factors in Industrial

Development." By W. Hastings Swenarton.

19 Yale Law journal 115 (Dec.).

“The ethics of the trade secret differ only

in de from that of the patented invention

or the trade mark. Each has its own use,

and consequently American indust , by

the development and perfection ac 'eved

by virtue of these incentives, is expanded

beyond the fondest dreams of avarice, the

laborer benefits because of the hi her wages

which the manufacturer can welf afford to

pay him under these conditions, and the

consumer receives his commodities and

manufactured articles at greatly reduced

prices."

Federal and State Powers. See Common

Carriers.

Federal Corporation Tax Act. See Taxa

tion.

Fifteenth Amendment. See Status.

Ioreign Relations. "Fortification at Pan

ama." By George W. Davis. 3 American

journal of International Law 885 (Oct.).

"1. It is the declared licy of the United

States to control and de end the canal as a

part of the coast-line of the United States.

"2. Neither public law nor moral obligations

are in conflict with this policy.

“3. Fortifications at Panama are as essen

tial to the protection of our national interests

as they are on our coasts which by the canal

aria1 brought 8,400 miles nearer the one to the

ot er."

Government. "The Failure of American

Democracy." By Sydney Brooks. Fort

nightly Review, v. 86, p. 1066 (Dec.).

“The whole history of munici al adminis

tration, not merely in New York, ut through

out the United States, shows that while

Americans can destroy they cannot construct.

They can overthrow a bad government;

they have yet to prove they can sustain a

good one. Some too flagrant scandal may

rouse them for a moment to wreck a ‘machine’

and to fill the air with good resolutions. But

good resolutions are fleeting things, and the

machine’ in the long run and under present

conditions is indestructible. I do not say

those are wholly wrong who see in the recent

election a sign that New Yorkers, like the
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American peo le generally, are beginning

to cut loose mm the domination of the

‘bosses’ and to treat municipal government

as primarily a business and not a political

pro lem ut this movement will have to

develop far more strength and constancy

than it has done so far if it is to win more

than a casual victo or to endanger Tam

many's security at a permanently.‘

See Adjudication, Courts, Federal and

State Powers, Property and Contract; for

Fifteenth Amendment see Status.

Interstate Commerce. "Highways of Prog

ress, III; A Lost Opportunity on the

PacifiwI-Iow the United States Began to

Capture the Trade of the Orient—l-Iow It

was Lost-What Can be Done to Recapture

It." By James J. Hill. World's Work, v.

19, p. 12482 (Jan).

"Because this count can produce cotton.

grain, iron ore, and coa cheaper than others.

there are some thin s that, with low freight

rates, we could lay own in Japan and China

for less money than any other country can. . . .

"After this development was well under

way. the future depended almost entirely

upon the attitude of the overnment and the

ggople . . If exceptiona ly low rates had to

given on a line of business or a heav

consignment, to take it away from the Britis

or German or Belgian competitor, they were

given. . . .

"But the making of low rates to secure

forei business was stopped. It was de

cide that the portion of a throu h rate

which applies to transportation wit ‘u this

country-that is, the portion covering the

distance from the point of origin of foreign

bound freight to its port of shipment-is

subject to regulation just the same as com

merce wholl within the United States. The

railroad an the steamship could no longer

act as partners."

"Government Regulation of Wealth." By

Reuben D. Silliman. Outlook, v. 93, p.

990 (Dec. 25).

"The recognition of the full legislative

power of Congress over all commerce which

is in fact national in character would tend

to bring about more uniformity of law and

greater simplicity in its inforcement. It

would mean the unfettering of the power

to deal directly with out industrial and trans

portation problems. It would mean the

ability to sto abuses, the abridgment of

subtlety, and t e end of a reign of complicated

negation. It would mean more certainty and

expedition in the courts, and, what is of at

least equal importance. the separation of

legislative from judicial functions. We shall

never reach the root of the trouble until

we have a legislative body with full wer

to express the people's will in the fied of

National commerce. The Dred Scott decision

forced the Civil War, and this country knew

no peace until it had been done away with.

Nor shall we be relieved of the bane of com

plicated iniquity until we have turned back

to first principles. We are no longer thirteen

separate communities. We have grown into

one t nation. In commerce, industry,

language, and literature we are one people.

But in the eye of the law, save for certain

limited purposes, We are forty-six foreign

and independent sovereignties!’

See Common Carriers, Property and Con

tract.

Judioial Interpretation. "Judicial Eva

sion of Statutes." By George Bryan. 15

Virginia Law Register 577 (Dec.).

"The legislature of Pennsylvania in 1855

enacted a statute avoiding a devise or legacy

‘to an person in trust for religious or

charita le uses’ if made within one calendar

month of the testator's death and escheatin

to the commonwealth all property ‘held

contrary to the intent of this act.’

"What did the legislature of Penns lvania

intend to accomplish by its act of 1855 There

can be but one answer to the question, which

is too obvious to require statement. The

condition of the law in that state today is

that the Act of 1855 has gone to the large

and constantly increasing cernete of statutes

which have been construed in w ole or part

out of existence. Peace to its ashes."

Medical Jurisprudence. See Privileged

Communications.

Monopoliea. "The Defects of the Sherman

Anti-Trust Law." By Gilbert Holland

Montague. 19 Yale Law journal 88 (Dec. ).

"This decision [in the Northern Securities

case], which had been va ely foreshadowed

in the Trans-Missouri reighl Association

case, produced widespread consternation.

Its effect, to borrow a phrase of Edmund

Burke, was to indict the whole American

people. It outlawed almost every industrial

concern of first importance. . . .

“Court dockets . . . are inadequate to

plortray the fury of this anti-trust crusade.

ewspapers and magazine writers fed the

popular imagination with sensational stories

of industrial leaders and business enterprises

The chief burden of the President's political

utterances was the subject of trusts. . . .

State legislatures, meanwhile, rivaled each

other in harassing large co rations. . . .

"The purpose of the S errnan Anti-Trust

Act was to further free competition. The

defect in the Act consists in its sweeping

prohibitions which stultify this purpose by

preventing certain of the most normal agencies

of competition. . . .

“Large business, and the tem rary tri

um h over competition which it implies.

is the crown of competition. The exclusive

enjoyment which the successful competitor

seizes for the moment is monopoly only in

the sense that the fleeting ownership of the

trophy winner is monopoly. Even though

the skill of the successful competitor lengthens

the span of enjoyment, it is at the cost of

defending his prize and not in any true sense

through monopoly. . . .
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“If the Sherman Anti~Trust Act were

amended, so as merely to forbid contracts

and combinations which are made for the

purpose of stifiing competition, and to prevent

the practices de ned in one of more of the

simple phrases above quoted, it would well

nigh make illegal every improper method

of competition, and make lawful every

healthy agency of free competition."

Negligence. See Proximate Cause.

Patents. See Fair Competition.

Perpetuities. See Real Property.

Police Power. See Conservation of Natural

Resources.

Privileged Communications. "Privileged

Communications." By Alfred W. Herzog,

Ph. B., A.M., M.D. Eclectic Review (New

York), v. 12, p. 343 (Nov. 15).

This article is copied from the Medical

Brief.

"The rule," says the author, "should

be so modified, not only in courts but through

the action of medical bodies. that a physician,

instead of considering it his duty to keep

the secrets of his patients under any circum

stances, should rather consider it his duty

to keep them always and under all circum

stances, when they concern his patient only.

"He should consider it his duty to at once

inform the authorities when he has acquired

any information which if withheld would

be likely to bring harm to the community.

He should have the right, no, not have the

right, but it should be his absolute duty to

reveal any such information which he has

acquired which might prevent crime."

Procedure. “A Comparative Study of

the English and the Cook County Establish

ments." By Albert Martin Kales. (Read

before the Law Club of Chicago, Oct. 1, 1909.)

4 Illinois Law Review 303 (Dec.).

“The actual performance in a single year

of the English High Court is especially

worthy of notice. . . . When it is remembered

that the County Courts of England have

jurisdiction up to fifteen hundred pounds

and that the fifty-six hundred cases tried

were the siftin of important contested cases

from a total 0 eighty thousand disposed of,

and that they were the most important tried

in a great nation like England, the average

of one each court day by each judge is a

remarkable record indeed-without doubt

one that could not be equaled anywhere in

this country. . . . All the civil litigation of

England and Wales, including appeals, is

taken care of by fift -eight county judges

with jurisdiction up to fteen hundred pounds,

and thirty-four judges of the Supreme Court

of ]udicature—ninety-two jud es in all.

If we take down the English law ist for 1908

we shall find in it the names of upward of

ten thousand English barristers and between

twenty-five and thirty thousand English

solicitors. Thus, in England, w..- have ninety

two judges to ten thousand barristers, or

ninety-two judges to from thirty-five to forty

thousand lawyers in all. In Cook county

we have twenty-eight Municipal Court judges;

twenty-six Superior and Circuit Court judges;

one Probate Court judge, and one County

Court jud e—fifty-six judges in all. The

lawyers’ irectory shows upward of six

thousand law ers. No one knows how many

of these wou d be barristers and how many

would be solicitors if there were a division.

If the ratio would be as ten to thirty, two

thousand would be barristers and four thou

sand would be solicitors. In short. England

has one jud e to every four hundred lawyers

at large, an one judge to every one hundred

and eight barristers. In Cook county we

have one jud e to every one hundred lawyers

at large, an one to every twenty-eight of

estimated barristers. In a word, one judge

in England keeps from three to four times

as many lawyers busy as does one judge in

Cook county. . . .

"The power to alplpoint judges of the

Chancery Division, 'ng's Bench Division

and the Probate, Divorce and Admiralty

Division is exclusivel in the Lord Chancellor.

The judges of the urt of Appeal, on the

other hand, are selected by the Prime Minister,

althou h it is known that he consults with the

Lord hanoellor as a matter of course. In

neither case are these a pointments as a rule

brought before the Ca inet at all. This is

almost as unlike the power of appointment

b an American Executive, with the consent

of, the Senate, as it is unlike election by the

ple, and yet it has some of the elements

of both methods. . . .

“The barrister is not employed till the

case is about to be reached for trial. Then

his fees begin. No client wishes that daily

‘refresher’ of a barrister by the payment of a

sum reckoned in guineas to continue any

longer than is absolutely necessary. He is

torn between the horror of losing the suit

and that of having it drag out indefinitely.

The barrister who cannot get through the

trial of a simple case with dispatch must be

looked upon very much as would be a slow

and clumsy su ‘cal operator. Thus, the

division of the ar in England puts into

operation the two strongest possible motives

on the part of the barrister and client to try

cases which are reached as expeditiously as

possible."

"Defects in the Administration of Law."

By W. W. Dixon, of the Montana bar. 2

Lawyer and Banker 191 (Dec.).

“In civil cases, I would reverse the present

rule, and have all tried by the court, unless

both parties desire a jury. Unanimity

Should not be required, the agreement of

two-thirds, or at most three-fourths, in

number of the jury, should stand as their

verdict. . . .

“One of the chief causes of uncertainty

in our law is hasty, careless and inconsiderate

legislation. . . . Another cause of uncertainty

in the law is the large number of independent

courts We have in our country. . . . The most
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efiective remedy for uncertainty in the law

is careful codification. . . . Take, for instance,

the question of what the legal liability is of

a person who, not being the payee or endorsee

of a negotiable instrument, writes his name

upon the back of it. It has been variously

decided that such person is a joint maker,

a guarantor, an endorser. It is not important

practically which one of these conclusions

is legally correct, nor which be adopted, so

that one is established and understood and

adhered to. . . .

"I think continuances of cases are too

readily granted. Appeals should be limited

more than they are. The should not be

allowed, or at least shoul be confined to

one appeal, in cases involving small values,

unless some important question is in issue,

and the judge for that reason allows an appeal.

“There is no reason why a dparty should

have a year to appeal from a ju gment of the

district court to the supreme court, or two

years to sue out a writ of error, or take an

appeal to the Supreme Court of the United

States (as under the federal statutes). . . .

The law should be administered without

unreasonable expense to parties who have

to invoke its assistance. . . . The main cause

of expense, however, is delay in the trial of

cases, and in taking appeals, and having

them heard. . . .

"It has become very common for wealthy

individuals and corporations to threaten

those who seek legal redress from them with

delays and expense of litigation."

“A German Law Suit." By Chief Justice

Simeon E. Baldwin. 19 Yale Law Journal

69 (Dec.).

“Here is a vital difference between our

procedure and that of the Germans. They

pick out what they deem the gist of what

a witness has said, and after he has assented

to their statement of it as correct, dismiss his

other testimony from their recollection. There

are no reams of stenographic notes.

“From this injustice ma sometimes result.

Matters that appear irre evant or inconse

quential when a witness is on the stand

sometimes assume a new importance on a

subsequent review of the whole case. It is,

however, always in the power of the court

to reopen the case and call him again before

them, or on an ap l he can be heard de

no'uo. Expense an delay also are certainly

diminished.

"Another important difference from the

general American practice on appeal is that

the finding of facts, which every jud ment

must contain, is not conclusive in the 'gher

court. Not only can it be shown to be errone

ous by producing new proofs, but in certain

things it can be attacked as unwarranted by

the contents of the protocol."

See Appeals.

Professional Ethics. “The Altruistic

Quality of the Lawyer subjectively Con

sidered." Paper read at the fourth annual

meeting of the Mississippi State Bar Asso

ciation, 1909. By Hon. George J. Leftwich..

7 Law and Commerce 343 (Nov.).

“The bright and promising lawyer at the

beginning makes a sheer failure and drops

steadil and quickly into gainful occupations,

while e of unpromising beginnings, having

hid away in his bosom the true subjective

quality that I can only define as the altruistic

guality, the power to transfer human en

eavor from himself, from his personal ends,

and fix it unselfishly u n the ends and aims

of another, a quality ound hid away in an

un rornising exterior, the young man with

fai ure stam cl upon his initiative, astounds

the bar and ‘s friends by a large and ultimate

success. There is no real apostasy among

real lawyers, however it is in theology; when

once the true fire burns in his bosom, there

is no quenching it; when the true spirit of

unselfish aid and vindication of his client's

interests gets hold upon him and has satiated

itself in personal aims and ends, it at once

transfers itself from the individual to the state,

to the nation, and to the human race. "

“The Public Service of the Future Lawyer."

By John G. Park. 8 Michigan Law Review

122 (Dec.).

“While it is true that the physical life of

the working man is far better cared for than

it was fifty or one hundred years ago, the

difference in the financial situation of the

rich man and the r man is every year

increasing. The ric est man in America in

1810 was worth, perhaps, six millions of

dollars. The richest man in America today

is reported to be worth one hundred times

that sum. The average daily earnings of the

laborer have, probabl , doubled in that time.

Therefore prosperit or the richest individual

has increased six undred fold while it has

only doubled for the poorest. At that rate

of increase in financial power, the day of the

commercial despot is not far removed. . . .

"Conditions call for a new type of lawyer,

one not satisfied merel with the excitement

and emoluments of private controversy, but

one devoted in all his energies to the welfare

of the commonwealth, not zealous for promi

nence nor clamorous for office, but eager to

learn the facts which affect every human

being in his country, and willing with hand

and brain to forward the measures of true

reform."

Proximatc Cause. “Proximate Cause in

the Law of Torts." By A. A. Boggs, of the

Florida bar. 2 Lawyer and Banker 222 (Dec.).

"In the law of contracts, the doctrine of

Hadley v. Baxendale, 9 Exch. 341, is generally

recognized, viz., that liability extends iri that

field to such consequences as were or might

by reasonable foresight have been anticipated

as the result of the breach. ‘For,’ says the

court, ‘had the special circumstance been

known, the party might have expressly pro

vided for the breach of contract by special

terms as to the damage in that case, and of

this advantage it would be very unjust to

deprive them.’ . . .
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"Proceeding from a false remise, that _is,

that the rule of Hadley v. axendale applies

to actions ex delicta, the courts have ound

themselves confronted with the fact that in

most cases its application would result in

absurdity or fla nt injustice. But instead

of testin the ru e for possible error they have

exerciser? their ingenuity in extending‘ the

scope of reasonable contemplation of injury,

or in finding circumstances which could be

tortured into und for an exception, and

having thus evaded the rule for the instant

case and vindicated justice at the expense

of logic, have hastened to square themselves

with the assumedly orthodox authority by

reiterating and asseverating the doctrine of

Hadley v. Baxendale as a general proposi

tion."

Property and Contract. “Impairment of

the Obligation of Contract by State Judicial

Decisions." By W. F. Dodd. 4 Illinois

Law Review 327 (Dec.).

The second and final instalment of a

learned and comprehensive analysis of the

subject (see also 21 Green Bag 634).

"The accepted doctrine and the one uni

formly acted upon for many years is, that the

federal Supreme Court will not review by

writ of error state decisions impairing the

obligation of contracts, unless such decisions

give eflect to some legislation impairing

contracts. Citizens of different states may

bring their actions in the federal courts and

obtain relief from state decisions impairing

contracts, under the rules of Gel cke v.

Dubuque (1 Wall. 175) and Hotel ompany

v. Jones (193 U. S. 532); yet in precisely

the same cases, if the parties are citizens of

the same state they have no relief from such

state decisions. . . .

"A . . . lo "cal view would be for the court

to hold a ju icial decision to be a ‘law’ in the

technical sense, but the present attitude is

better for the court, because it permits the

Supreme Court to take or refuse 'urisdiction

as it pleases, while the holding o a decision

to be a 'law' would operate to give an appeal

to the Supreme Court as a matter of right

from state decisions impairing the obligation

of contracts. . . .

"The question as to the extent to which

the federal courts will protect contract and

property rights from impairment by state

Judicial decisions is really in larger part a

question as to how far the federal courts will

protect rights acquired. under a state law

subsequently declared unconstitutional— that

is, as to the effect given by the federal courts

to state decisions declaring state statutes

unconstitutional. As has already been in

dicated, state judicial decisions may impair

property or contract rights either (I) by

olding unconstitutional a state statute under

which such rights have been acquired, or

(‘2) by reversing a former decision upon the

faith of which contract rights have accrued

and this reversal may be one changing com

mon-law principles or altering the interpre

tation of a law admittedly valid, or one

holding a law unconstitutional when similar

laws had previously been held valid, and

rights had been acquired upon the faith of

the earlier decision. It may be said that

most of the cases of the character under

discussion, which have come into the federal

courts, have involved rights claimed under

state laws subsequently declared invalid by

state courts."

"The Commodities Clauses: Are They

Ordinances of Property, or Regulations of

Commerce?" By Edward L. Andrews. 9

Columbia Law Review 677 (Dec.).

"Once Congress reaches out to conditions

existing beyond the body of commerce, its

legal dilficulties begin. Congress cannot

impinge upon the state impen'um over prop

erty rights, or over the legal conditions of

production. Such enactments really amount

to legislative evasions of the duty to regulate

commerce—in the constitutional meaning

of regulation—by the legal administration

of commerce in the concrete.

“The treatment of the ownershi of goods

transported as an element of regu tion was

a conception foreign to the minds of the

framers of the Constitution. As such con

ception involves the inclusion of control over

property rights, it is logically alien to regula

tion of commerce. By assigning any inter

ference with the freedom of markets for

property as the boundary between the inter

state commerce power and the property

power, the harmonious action of both powers

is the necessary resultant. No trespass upon

such property rights is admissible upon the

theo that commerce may be ultimately

bene ted. Such a theory would render the

state powers mere implements for the further

ance of federal economic theory and nullify

the division of our governmental powers.’

Race Discrimination. See Status.

Real Property. “Hints on Examination

of Real Estate Titles." By William A.

Gretzinger, of the Philadelphia bar. 2

Lawyer and Banker 199 (Dec.).

"These few hints will sufiice to show how

utterly insuflicient and misleading are the

ordinary abstracts of title upon which so

many purchasers rely; how impossible it is

that the records should give completely the

information regarding the true state of titles;

and how im rtant that one who would

examine titles should not only have some

knowledge of law, but should make his in

vestigations with his mind awake to all the

numerous and diversified circumstances which

may affect the title, even in the cases which,

upon the surface, appear the simplest."

"The New York Test of Vested Remain

ders." By S. C. Huntington. 9 Columbia

Law Review 687 (Dec.).

“If Bench and Bar concur in my construc

tion of sections 13 and 29, two changes

would seem to be proper. Section 41 of the
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_Void ?"

  

Consolidated Laws, Real Property Law,

reads as follows :——~

"‘The existence of an unexecuted power

of ap intment does not prevent the vesting

of a uture estate, limited in default of the

execution of the power.’

"This, I submit, is inconsistent with section

55 (which we have been considering as section

29 of the Revised Statutes). The first

change, therefore, which I would suggest,

is the repeal of section 41. I would further

ur e that ‘is intended to take effect’ replace

‘ta es effect’ in the heading of section 55,

as more accurately expressing the true mean

ing of the section. It would also be desirable

to have a settled construction of section 40

(which we have been considering as section

13 of the Revised Statutes), if not by judicial

decision, then by legislative amendment.

None of these chan es, it is needless to say,

would cast any re ection upon judges who

have felt themselves bound by the decisions."

Stare Docisis. "Law and Justice.” By

Dean George W. Kirchwey, LL.D., of Colum

bia Law School. 2 Lawyer and Banker 213

(Dec.).

"It is not easy to repel the charge that the

conservative traditions of the courts and

their reverence for the doctrine of stare

decisis render them incapable of moving fast

enough to meet the new demands of the new

day. It is not so that I read the signs of the

times and my brethren of the bar have not

made the conservatism of the judges and their

blind adherence to recedent the burden of

complaint against t e bench. Rather it is

the innovating spirit of the courts and their

disregard of precedent which have called

down u on their devoted heads the criticism

of the ar. But, beyond this I cannot see

how any candid mind which surveys the

course of judicial decision at the present

time can fail to see in it a truly remarkable

reflection of the tendencies which have re~

cently come to prevail in the body politic."

Status. "Is the Fifteenth Amendment

By Arthur W. Machen, Jr. 23

Harvard Law Review 169 (Jan).

The validit of the Fifteenth Amendment

is questione in an extended argument.

The author, after saying that “the power of

three-fourths of the states to amend the

Constitution of the United States would

seem to be subject to two classes of limita

tions,-—(1) inherent and (2) express," takes

as his starting point the following exceedingly

doubtful assumption:

"The in herent limitation is that the so-called

amendment must be a real amendment, and

not the substitution of a new Constitution.

It may alter many of the vital provisions of

the original instrument; but so much of the

old Constitution must be left that the new

provisions may be regarded as merely en

fted on the old stock. A wholly new

gnstitution can be adopted only by the same

authority that adopted the present Consti

tution, namely, ‘the people of the United

States,’ represented by the concurrent action

of conventions in all the several states within

which the Constitution is to be operative."

The author's contention is that the Fifteenth

Amendment changed the Constitution radi

cally, compelling the states to alter their

gglitical institutions. This was something

yond the power of amendment to accom

plish, for such power is subject, he a es,

not only to the implied limitation a. ove

stated, but also to express restrictions, among

them being that "that no state, without its

consent, shall be deprived of its equal suffrage

in the Senate." He says:—

“The words ‘without its consent’ necessarily

imply that the state shall continue to exist

as a body capable of consentin ,or in other

words as an autonomous politica community.

. . . The Constitution in all its features con

templates a federal union of self-governing

states; and an abrogation of that feature

would seem to be more than a mere amend

ment. But however this may be, the matter

is made finite clear by the proviso that no

state sha be deprived of its equal suffrage

in the Senate without its own consent. . . .

"The same clause would seem necessarily

to implye that the composition of a state

cannot altered without its own consent;

for the guaranty of equal suffrage was in

favor of the states as they existed in 1789

and as they might subsequently be changed

by their own consent or in pursuance of their

own laws. . . . '

“The Fifteenth Amendment amounts to

a corn ulsory annexation to each state that

refuse to ratify it of a black San Domingo

within its borders. It is no less objectionable

than the annexation of the San Domingo

in the Spanish main.

“Before the Amendment, the white people .

of South Carolina had the ri ht and power

to elect two Senators of the nited States

the same re resentation in the Senate as the

White op e of Vermont. After the Amend

ment, if it is valid, the white people of Ver

mont, a state which contains virtually no

negroes and which therefore is virtually

unaffected by the Amendment, continue

to be entitled to elect two Senators; but the

white people of South Carolina have- none

at all.

"The objection to the Fifteenth Amend

ment is not merely that it alters the technical

citizenship or membershi of the state, but

also that it alters its political institutions and

destroys its political autonomy. . . .

“The objections to the validity of the

Fifteenth Amendment raised by this article

might be obviated if its a plication within

the states could be confine by construction

to federal elections for members of the House

of Representatives."

Tarlfl. “The Most-Favored-Nation Clause."

By Stanley K. Hornbeck. 3 American

journal of International Law 797 (Oct.).

“All who discuss the clause agree that care

should be taken in makin future treaties,

and that the interests 0 commerce and
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international good-fellowship demand that

nations come to an agreement as to means

and methods for avoiding misinterpretation. . .

“The new German treaties, with the ex

ce tion of that with Russia, provide for

ar 'tration of difficulties over the interpre

tation or application of the tarifi or of most

favored-nation treatment. Most of the others

of the recent grou of central European

treaties contain simi r provisions."

"The Abolition of the House of Lords."

By President W. DeWitt Hyde. Outlook,

v. 93, p. 866 (Dec. 18).

The author uses the phrase "House of

Lords" as a metaphor for the “privileged"

class of leaders of corporate industry, in the

United States, and expresses his views on

the tarifi.

"The only way by which President Taft

can hope to maintain his party in power is

to take advantage of the po ular support

that such a movement woul’d have and

abolish once for all the method of tarifl

making which has created and maintains our

present House of Lords."

Taxation. "The Constitutionality of the

United States Corporation Tax." By Prof.

Frank J. Goodnow. 9 Columbia Law Review

649 (Dec.).

From an examination of the Pollock cases

(157 U. S. 429; 158 U. S. 601), the writer

reaches the conclusion that—

“The corporation tax law is . . . not uncon

stitutional as imposing an unapportioned

direct tax, except in so far as it imposes a

tax on income derived from property, and

the unconstitutionality of this portion of the

law will not have the result of causing the

whole law to be unconstitutional."

On the question of uniformity, Prof.

Goodnow’s carefull reached conclusion is:—

“It may . . . safe y be said that the corpora

tion ‘tax is not unconstitutional because

violative of the uniformity clause and that,

on that account and because not a direct

tax, in so far as it imposes a tax on the income

derived from business, it is not forbidden

by the express provisions of the Constitution

limiting the taxing powers of Con ss."

As to the taxing powers of ongress in

relation to the rights of the states, the author

says :-—

“The only reason for holding that the

United States may not tax a corporate

franchise granted by a state is to be found

in the fact that because the power to tax is

the power to destroy, the United States may

in this way destroy one of the state’s powers.

"In their determination as to the powers

of the states to tax the effects or results of

the exercise by the United States of its powers

the state courts have been governed by this

idea. They have therefore held that the

states may not tax letters atent or copy

rights issued by the United tates. But the

Supreme Court of the United States has not

up to the present time been equally regardful

of the powers of the states. It has in Knowl

ton v. Moore (178 U. S. 41), recognized the

right of the United States to impose a tax

on inheritances, which it has regarded as the

efiects of the exercise of the power of the

state to regulate inheritances, while Congress

has without opposition and for a long time,

probably because of the decision in the

meme Tax Cases (5 Wall. 462), imposed a

special excise tax on the holders of state

licenses to, sell liquor, notwithstanding the

Supreme Court has denied the right of the

states to tax steamboats licensed by the

United States to use the navi ble waters

of the United States. Indee , the only

cases where the Supreme Court has interfered

to rotect the states a 'nst the exercise

of t e taxing power of n have been

in the cases of the salaries of state officers,

the evidences of indebtedness of the states

and their local co rations, and the property

of the states an their local corporations,

where in its opinion that property is used

for a necessary purpose of state government,

and liquor license bonds required under a

state liquor license law.

“The Supreme Court may not thus be said

to have been active in the defense of the

powers of the states against Congressional

action. It is therefore very doubtful if it

will regard the corporation tax law as un

constitutional because interfering with or

hampering the exercise of one of the powers

which by our system of federal government

are recognized as belonging to the states.

"The answer to the question as to the

oonstitutionalit of the United States corpora

tion tax woul seem then to be that it is

constitutional except in so far as it imposes

a tax on income derived from property.

Except as to that portion of it, it is not a

direct tax and therefore need not be appor

tioned among the states. It is uniform

throughout the United States, and it would

appear not to violate the obligation of Con

gress, arising out of the theo of federal

government, not to interfere wit the powers

of the states."

Title by Discovery. “Arctic Exploration

and International Law." By Prof. James

Brown Scott. 3 American journal of Inter

national Law 928 (Oct.).

"There is great difficulty in applying the

present theory and practice 0 iscovery

and occupation to the Arctic regions even

supposing that the general principles can be

considered as universally accepted, for Arctic

expeditions are usually voyages of discovery

in which there is no present or future intent

to annex the territory actually discovered.

They are undertaken with a scientific, not

with a political intent, although it would be

eminently proper for an ex dition to be

fitted out under the control 0 a state official

for the express purpose of annexing any and

all lands to be discovered. Su posing that Dr.

Cook reached the North Po e, it is difficult

to see how the United States acquires any
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title to the polar re 'ons, and even supposing

that Commander eary, an oflicer of the

United States navy, had been specifically

detailed to reach the Pole, his expedition

was it would seem one of adventure and

scientific discovery not undertaken for the

plurpose of extending the sovereignty of the

nited States to the polar regions."

Uniformity of Law. See Codification .

Wills and Administration. See Judicial

Interpretation, Real Property.

Miscellaneous A rfi'cles of Interest lo (he

Legal Profession

Congress. "The Insurgents v. Aldrich,

Cannon et al.,"—II. By Henry Beach

Needham. Everybody’s, v. 22, p. 102 (]an.).

“New En land representatives ma sneer

at the Mid 1e West and talk of t e ‘tail

wagging the dog.‘ Unknown to the Eastern

reactionaries, the animal may have shifted

his position. If not today, undoubtedly by

1912 the head and heart of the ‘do ' will be

content with the landscape of the ississippi

Valley, while the tail, 'tifully attenuated,

is‘ faintly tapping the 'debound coast of

tune.

Customs Frauds. "Robbing the United

States; An Investigation of Systematic

Fraud at the Port of New Yor ." By Lyman

Beecher Stowe. Outlook, v. 93, p. 811 (Dec.

11.)

"This pervasive System of fraud has been

found to extend to every branch of weighable

and gaugable importations. It had so honey

combed the Weighing Division of the Custom

House with corru tion that practically the

only higher officia s left unstained were too

incompetent to be a menace to the corrupters

or the corrupted."

r6110! Tl’ltl. “The Ferrer Trial." By

Percival Gibbon. McClure's, v. 34, p. 327

(_Ian.).

“Everything was carried out according to

arrangement. Ferrer was committed to take

his trial before a court martial, and Captain

Galceran . . . was appointed counsel for the

defense. This is a post of no ordinary difli

culty, for in such a case the officer must rec0n~

cile his duty to his client with a convention

as to the lengths an ofiicer of the army may

go in defending a man accused of a military

crime. . . . The officer . . . is to be brou ht

before a court martial for playing too well '5

part as counsel for the defense."

Impostors. “ ‘Lord Gordon-Gordon’: A

Bogus Peer and His Distinguished Dupes."

By W. A. Croffut. Putnam's, v. 7, p. 416

(Jan).

“When these facts became known in Min

neapolis, half a dozen sturdy citizens resolved

to get even with the pseudo-lord who had so

grossly imposed on their hospitality. . . . No

time was lost. Fletcher and Burbank hired

a team of fast horses with a light wagon.

Hoy and Keegan jumped in, hastened to the

cottage where Gordon was staying, seized

him upon the front porch, kept him from

making an uproar, dragged him to the wagon,

and drove for the boundary as fast as the

horses could go. They reached American

soil with their prisoner and were a quarter

of a mile south of the line when they were

arrested by a pursuin party from Fort Garry.

Gordon was releas and the Minnesotans

were heavily ironed and taken back. The

were thrust into a. dungeon and treated wit

t indi ‘ty. Fletcher telegraphed to

rackett, ‘We're in a hell of a fix; come at

once!’ The greatest excitement prevailed

in Minnesota and it was seriously proposed

to raise a regiment at once and throw it

across the border. But peaceful counsels

prevailed. . . .

"Bancroft Davis, Assistant Secretary,

boldly advised that the Minnesotans go up

to the boundary and seize the custom-house

officer and bounda police and hold them

until redress was 0 tained. He offered to

back u the movement. To avoid inter

nationa trouble, however, Brackett and

Governor Austin went to Canada and pre

sented the case to Sir John MacDonald, the

Prime Minister. He received the visitors

very sympathetically, alleged that, while the

attempt to capture and kidnap Lord Gordon

Gordon was irregular and wrong, yet there

was no reason why his captors should not be

admitted to bail. His decision was at once

telegraphed to Manitoba and bail was obtained

and accepted. The prisoners were released

and went home. (September 15, 1873.) Three

of the kidnappers were afterwards elected

to Congress and two made governors of the

state."

Juvenile Crime. "The Beast and the

jungle-IV." By Judge Ben B. Lindsey, of

the Juvenile Court of Denver. Everybody's,

v. 22, p. 41 (Jan).

“These days of 1902, 1903, and 1904 were

the heydays of our Juvenile Court, and I

should like to dwell upon them fondly—-as

the song says—~because of what ensued.

Our cam aigns against the wine-rooms, the

jails, an the grafting commissioners had

made the court as popular as a prizefighter,

and the newspapers kept it constantly in the

public eye."

Opium ‘Indie. “The International Opium

Commission." By Hamilton Wright. 3

American journal of International Law 828

(Oct.).

"The remission of the Boxer indemnity

appealed to the oflicial and educated classes

as a generous act, but no more than was due;

while the work of the International Opium

Commission and the leadership of the United

States in it has penetrated not alone the

upper classes, but into the humblest hovel

in China."
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D.

Russia. "The Story of Eugene Azefi."

By David Soskice. McClure's, v. 34, p. 282

(]an.).‘

An absorbing sketch of the spy.

"He was, so to say, born a traitor, ready

furnished with the most precious and essen

tial qualifications of a traitor."

Socialism. "My Business Life, II; A

Factory without StrifkA Town without

Crime—A Business that Pays Dividends

to Stockholders, Workers, and Customers."

By N. 0. Nelson. World's Work, v. 19, p.

12504 (Jan).

"Leclaire is fully established, because all

the people in it want it. They would resist

as treason any attempt to change it. . . . And

its history and its present life prove that a

business run under a co-operative system

can support in peace, plenty, and comfort

its em loyee-owners in competition with the

capi stic world around it. '

Southern States. “The New South."

Annals of the American Academy of Political

and Social Science, v. 35, No. 1 (Jam).

This number contains articles by specially

informed writers on present economic, po

litical, and social conditions in the South.

The contributors include: Harvie Jordan,

Alfred Holt Stone, Hen S. Reed, GeorgeT. Surface, Professor lUlrich B. Phillips,

Clarence H. Poe, S. M. Tracy, G. Grosvenor

Dawe, John H. Finne , Sledge Tatum, Frank

S. Washburn, W. . Finley, l5Ioseph Hyde

Pratt, F. Ellison, Thomas urse, Booker

T. Was ‘ngton, Holland Thompson, Professor

Enoch Marvin Banks, David Y. Thomas,

Ph.D., A. J. McKelway, Professor William G.

Glasson, and Professor James W. Garner.

Stoinheil (Jase. “Paris and Mme. Stein

heil." By John F. Macdonald. Fort

nightly Review, v. 86, p. 1103 (Dec.).

A vivid and animated account of what

happened at the celebrated trial.

James Barr Amcs

"The good Dean," beloved of all his students, sound in heart and in learn

ing; virile, gentle, honorable; called by err-President Eliot a "profound

student and masterly teacher of court-made law"; historian of the common

law whose writings will have enduring farne; first to achieve success for the

method of legal education which Langdell founded; a maker not only of

good lawyers but of good teachers of law; an inspiration to the legal pro

fession in Anglo-Saxon lands.

[Dean Ames was born in Boston, June 22, 1846; was graduated from

Harvard College in 1868, having been captain of one of the earliest

Harvard baseball teams; graduated from Harvard Law School, 1872;

tutor in French and German at Harvard, 1871-2; instructor in history.

1872-3; admitted to Massachusetts bar, 1873; Assistant Professor of

Law in Harvard Law School, 1873-1877; Professor of Law, 1877-1910;

Dean of Harvard Law School, 1895-1910; helped to organize Associa

tion of American Law Schools and the Commissioners on Uniform State

Laws; died at Wilton, N. H., Jan. 8, 1910.]
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Reviews of Books

WHO DRAFTED THE FEDERAL

CONSTITUTION?

ystery of the Pinckney Draught. B

Charles C. Nott. formerly Chief Justice of the U. .

Court of Claims. Century Company, New York.

Pp. 292+appendix 30 and index 10. ($2.00 mt.)

HARLES PINCKNEY of South Carolina

presented a draught of a Constitution

to the Constitutional Convention when it

opened in 1787. This draught was referred

to the Committee of the Whole and later to

the Committee on Detail. No copy was found

with the records of the Convention. In 1818

John Quincy Adams, then Secretary of State,

requested Pinckney to supply a copy. Pinck

ney then furnished one, which he stated to be

the one of several rough draughts in his pos

session, which he believed was the right one,

all of them being substantially similar. After

Pinckney’s death Madison declared that the

evidence against its authenticity was “irresist

ible," basing his position largely on the differ

ence between it and the policies advocated

by Pinckney before the convention. Story,

in his Commentaries, did not regard it as

worth notice. Bancroft asserted that “no

part of it was used and no copy of it has been

preserved." Rufus King, a member of the

Convention, emphatically declared that the

document was not genuine. The exhaustive

research of historical students, particularly

Professor J. F. Jameson (Report of American

Historical Association, 1902, pages 111 to

132) have confirmed this conclusion.

Judge Nott, however, attempts to prove the

genuineness of the Pinckney draught. He

examines a great deal of testimony, which is

presented in the dramatic form of a trial

conducted in accordance with the usual rules

of evidence. Madison is discredited, the

supposition of fraud is overthrown, and the

conclusions are reached that we owe the style

of the Constitution to Pinckney, that but for

his work a very different instrument would

have been given to the world, and that no

framer of the Constitution is more entitled

to perpetual veneration.

Judge Nott has given a great deal of minute

research to the preparation of his inquiry;

textual matters particularly receive most

painstaking and complete analysis. The

author attempts to treat the whole problem

judicially.

The M

We are somewhat sceptical, however, as to

whether a strong case in Pinckney's favor

has been made out with success. It is difiicult

to believe that there is not weighty evidence

to be found somewhere which would have

thrown more light on the problem. The

treatment might have been broader and

might have shown more vividly the actual

genesis of the Constitution regarded substan

tively as well as . textually. A judicial

estimate of the relative chares of Wilson,

Randolph, Madison, Rutledge, and their asso

ciates, in the framing of the Constitution

would have helped to define the actual service

of Pinckney, whatever it way have been.

The question will long remain an open one

for historical investigation, having failed to

receive in Judge Nott's book a conclusive

answer. The probability is that Professor

Jameson was right in declaring that “Charles

Pinckney deserves to stand higher than he

has stood of late years, and that he would have

a better chance of doing so if in his old age he

had not claimed so much"; and that Judge

Nott has gone much too far in claiming for

Pinckney the distinction of having been the

chief draughtsman of the Constitution.

HUBBELL'S LEGAL DIRECTORY

l" Hubbell's Le al Directory for La

ness Men. 40t gear, 1910. Hubbell Publishin

Co., New York. p. 472+408. ($5.35 delivered.

THE new volume of this standard direc

tory has been thoroughly revised and

brought up to date. being larger by fifty or

sixty pages than a year ago. A synopsis

of the laws of Hawaii has been added. On

account of numerous changes in the state

laws, the synopses allotted to the several

states have undergone considerable revision.

The work is as valuable as ever, because of

its extensive information with regard to or

ganization and calendars of federal and state

courts for 1910, instructions for taldng depo

sitions, the execution and acknowledgment

of deeds, synopses of the patent laws and the

laws concerning the jusisdiction and practice

in the federal courts, its list of leading attor

neys in our four thousand cities and towns,

its list of prominent banks and bankers

throughout the United States, its list of

United States Consuls, and other features.

wyers and Busi

i
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NEW BOOKS RECEIVED.

ECEIPT of the following new books,

which will be reviewed later, is acknowl

edged:—

"Historical Essays." By ames Ford Rhodes.

LL.D., D. Litt. Macmillan mpany. New York.

Pp. viii, 323+index 11. (82.25 mi.)

"Lincoln. Lee. Grant, and Other Biogra hical

Addresses." By Jud e Emma, Speer. eale

Publishing 00.. New ork and ashrngton. Pp.

269. 269. (:2 m.)

“A Digest of the Law Relating to Private Trusts

and Trustees." By Walter Gray Hart, LL.D..

“Law Notes" Publishing Ofiices. London. Pp.

xxiv, 413 appendix and index. 50.

"Report of the Thirty-Second Annual Meeting of

the American Bar Association." held at Detroit.

Michigan, Au 24-27. 1909. v. xxxrv. Pp. 1170

+index 18. $1.25.)

"A Pocket Code of the Rules of .Evidence in

Trials at Law.” B éobn Henry W1 ore. Pro

fessor of the Law oi’ vidence in the aw School

of Northwestern University. Little. Brown. 8:

Company. Boston. Pp. liii, 485 (alternate pages

blan and not numberedH-index 80. (84 net.)

"Ant Communities and How They Are Governed;

AStud in Natural Civics." By Henry Christopher

McCoo . Harper & Brothers. New York and

London. Pp. xvii, 304+bibliography9 and index

7. (82 m.)

"Re rt of the Twenty-first Annual Meetin of

the Virginia State Bar Association." held at ot

Springs. Va.. August 10-12. 1909. v. xxii. Edited

by ohn B. Minor, of the Richmond Bar. Pp.

30 index 14. ($2.)

"Selections from the Economic History of the

United States. 1765-1860"; with Introductory Es

says. By Guy Stevens Callender. Professor of

Political Economy in the Sheflield Scientific School.

Yale University. Ginn & 00.. Boston, New York,

Chicago and London. Pp.xviii. 819. ($2.75.)

“International Law." By Geo e Grafton Wil

son. Ph.D., Professor in Brown niversity. and

George Fox Tucker. Ph.D.. Latel Reporter of

Decisions of the Supreme Judicial urt of Massa

chusetts. 5th ed. Silver, Burdett 8: Com any.

New York, ‘Boston & Chicago. Pp. xix, 34 +ap

pendices 140 and index 15. ($2.50.)

Latest Important Cases

Admiralty. jurisdiction of United States

Courts-"High Seas" May Include French

Territorial Waters—Res Adjudicata. U. S.

The scope of the admiralty jurisdiction

of United States Courts was exhibited in one

of its broadest aspects in Mary Steurer v.

Steamship Kaiser Wilhelm der Grosse and

Steamship Orinoco, decided by the federal

District Court for the southern district of

New York Dec. 17 (N. Y. Law ]0ur., Dec. 31).

The circumstances of the case are striking,

in that the former steamship was a German

vessel. the latter a British one, while the

libellant was an Austrian subject, and the

collision causing the personal injuries for

which she sought to recover occurred near

the harbor of Cherbourg, within three miles

of the coast of France.

The Court (Hough, J.) held that the fact

that the place of collision was within the

territorial waters of France “does not prevent

such waters being also a portion of the high

seas." The following remarks made in The

Belgenland (114 U. S. at 368) were quoted

as applicable to the present case: "Where

the parties are not only foreign, but belong

to different nations. and the injury . . . takes

place on the high seas, there seems to be no

good reason why the party injured . . . should

ever be denied justice in our courts."

Jurisdiction thus being claimed, the Court

held the libellant entitled to recover. basing

such right of recovery on the prima facie

case of fault on the part of the vessels. made

out by a judgment in an action growing out

of the same collision tried before the English

High Court of Justice. Admiralty Division.

and afiirmed by the Court of Appeal. This

judgment. while not strictly res adjudicate,

was held to constitute. by comity, conclusive

and non-rebuttable evidence of fault.’ It was

explained that in allowing a decree for the

libellant against the Kaiser Wilhelm der

Grosse, only a prima facie case was made

out; the parties defendant were left to litigate

between themselves as to ultimate liability.

On the point whether it was essential to

the jurisdiction here assumed that libellant’s

right or cause of action should be communis

juris, the Court said:-—’

“The libel sets forth the law of France,

but no proof of that law has been offered.

It also. however, avers pain and sufiering

caused by the fault of the steamships or one

of them. and concludes with the usual juris

dictional assertion. This is sufficient aver

ment of a marine tort, and if such tort be

committed on the high seas it is commum's

juris among all courts possessing admiralty

and maritime jurisdiction." '
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Common Carriers. Duty to Carry Passenger

without Delay to Destination- Valid Excuse

for Delay May be Set Up by Act of God or

Vis Major. N. Y.

Liability for delay in transporting a

passenger to his destination was considered

by the New York Court of Appeals in Car

mack v. N. Y., N. H.& H. R. Co., decided

Mar. 23 (reported N. Y. Law jour. Dec. 21).

The appellant had taken a train from Quincy,

Mass, to Boston, his car being stalled by

a blizzard so that it could not approach to

less than about six or seven hundred feet of

the terminal station, appellant being com

pelled to remain in the car for nine hours,

on account of which he claimed $2,000

damages for the detention and his suflerings.

The Court (Willard Bartlett, J.) said in

part:—

“Even in respect to goods, a common

carrier is not an insurer as to time. While

he is responsible for the safety and final

delivery thereof, and nothing can exonerate

him from that responsibility but the act of

God or the public enemy, he is responsible

only for the exercise of due diligence in regard

to the time of delivery (Parsons v. Hardy,

l4 Wend. 215). So in respect to passengers,

a common carrier is not an insurer as to the

time when passengers will reach their destina

tion, in the absence of an express contract

on the subject (Gordon v. Railroad, 52 N. H.

596, 599, and cases therein cited). If a rail

road company negligently fails to keep the

time it promises it will be liable in damages

for injury thereby accruing to a passenger.

‘But to entitle the plaintiff to recover there

must be proof of negligence. Neither time

table nor advertisement is a warranty of

punctuality.’ (Wharton on Negligence, sec.

662.) A railroad company which receives

a person upon a train as a passenger to a

specified destination is bound to carry the

person to that destination with all reasonable

diligence (Weed v. Panama R. R., 17 N. Y.

362). . . . It is the duty of the carrier to exer

cise reasonable foresight in the anticipation of

obstructions to travel, to use all available

means for the removal of such obstructions,

and to proceed with the transportation as

soon as practicable after such removal (Bow

man v. Teall, 23 Wend. 306). Where all

this has been done the intervention of an act

of God or vis major exonerates the carrier

from legal liability for the delay."

Copyright. Dramatizations of Novels whose

Copyrights Ha've Expired—No Unfair Com

petition in Use of Some Title for Rival Plays,

It being also the Title of the Novel. U. S.

A novel entitled “St. Elmo," written by

Augusta J. Evans, formerly had a large sale

in the Southern states. The copyright was

taken out in 1866 and expired in 1908. About

a year before its expiration a dramatization

of the book was copyrighted under the same

title, "St. Elmo." After the copyright on

the novel had expired a rival dramatization

appeared under an identical name, and the

owners of the first dramatization sued the

proprietors of the second play for infringement

of their own copyright. Glaser and Holcomb

v. St. Elmo Co., N. Y. Law jour. Dec. 31.

Judge Holt, giving judgment in December

in the United States Circuit Court for the

southern district of New York, dealt with

two of the phases case, first the question

whether the production of the second play

was an infringement of copyright, second that

whether the complainants had an exclusive

right to the use of the title "St Elmo" as

a distinguishing trade-mark. The ruling in

the former question is less interesting than

that on the latter. As regards the rights of

the producers of the rival play, the Court

held that there was nothing to indicate that

the second play had been copied after or

been imitated from the first or that the first

play had been used in its construction, and

there was no infringement.

On the question of unfair competition by

use of the same title for the rival play:

“I think that the authorities, particularly

the American cases, preponderate that the

copyright of a book does not prevent other

persons from taking the same title for another

book, even in the case of an entirely unex

pired copyright. . . . Still, other authorities

take the view that the author or proprietor

of a book has a right to exclude others from

adopting the same title for another book on

the ground that it constitutes a trade-mark

or that its use by another constitutes unfair

competition in trade. . . . But I doubt whether

this doctrine applies in the case of plays made

from novels the copyright of which has ex—

pired. Suppose that two plays were written,

based on an old novel, for instance ‘Don

Quixote’ or ‘Clarissa Harlow’ or ‘Quentin

Durward,’ and that both such plays were

given the title of the story from which they

were taken. Would not the author of each
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play have the right to give his play the name

of the novel on which it was based, particu

larly if each made proper public announce

ment that he was the author of that play?

"The rule is well settled that, on the ex

piration of a patent for an article which has

become identified by some particular name,

as the name of the inventor, although it is

open to the public to manufacture the

patented article and to call it by the name

by which it is commonly known, it is unfair

competition to do so unless the person making

the article afiixes to it a plain notice that it

is not made by the owner of the original

patent, but by some one else (Singer Mfg.

Co. v. June Mfg. Co., 163 U. S. 169; Merriam

v. Famous Shoe, etc., Co., 47 Fed. 411). The

same rule has been applied to copyrights

(ll/lerriam Co. v. Ogilvie, 159 Fed. 638). But

in this case. upon all the advertisements and

notice of their play put out by the defendants,

they publish the fact that it was written by

Neil Twomey, and I think that the proof

shows that, if the principle announced in the

case of the Singer Mfg. Co. v. june Mfg. Co.

is applicable to the case of a copyright, the

rule there laid down has been complied with

by the defendants."

A preliminary injunction was therefore

denied.

See Unfair Competition. I

Insurance. Direct Loss by Fire—Damage

by Smoke from xldismanaged Furnace In

cluded. Wis.

In O'Connor v. Queens Insurance Co.,

decided by the Supreme Court of Wisconsin,

reported in 122 N. W. Rep. 1038, it appeared

that the servant made a fire in the furnace

out of soft coal and wood, which burned so

freely that an excessive amount of heat and

smoke escaped through the registers and in

jured the house and furniture. There was

no ignition outside of the furnace, but this

was nevertheless held to be a fire covered by

a policy of insurance against direct loss by

fire. This seems to be directly contra to the

generally accepted notion; see Richards

on Insurance, 3d edition at page 284. It is,

however, approved by the Columbia Law

Review, discussing the case in its January

issue (10 Cal. L. Rev. 58-60), as a proper

application of a liberal rule which it advocates:

“To say the parties intended no recovery

for such a loss because the fire was never

where not intended to be would seem to give

undue force to a mere technicality."

Interstate Commerce. Railway Terminals

a Link in Chain of Interstate Transportation

and Subject to Control of Interstate Commerce

Commission— Hepburn Act. U. S.

The United States Circuit Court for the

southern district of Texas has lately aflirmed

the ruling of the Interstate Commerce Com

mission that the terminals of interstate

common carriers are within the jurisdiction

of the Commission. The decision was rendered

in the case of Southern Pacific R. Co. v.

Eichenberg, Judges McCormick and Shelby

supporting the Commission and Judge Pardee

dissenting. The case now goes to the United

States Supreme Court for review.

The Commission had held that, as the

railroad and steamship lines at Galveston

were in one control, and as the terminal

company was organized to furnish terminal

facilities for the Southern Pacific at Galveston,

it formed a. necessary link in the chain of

interstate commerce and was subject to the

Hepburn act. The Court sustained this

finding.

Landlord and Tenant. Apartment House

Leases to Families with Children-Right of

the State to Safeguard Interests of Society by

Compelling Such Leases. Ill.

The decision of a lower court in Illinois,

denying the right of landlords to exclude

children from apartment houses, is of interest.

The action was brought to test the validity of

the new state law, by a person who claimed

that he had been wrongfully denied a renewal

of his lease on the ground that the landlord

did not care to rent to families with children.

The case, Longenccker v. Boyleston, came up

before Judge Himes in the Municipal Court

at Chicago Dec. 20. No oficial report is

before us, but the decision seems to have

proceeded upon the 'theory that the statute

in question was a valid exercise of the police

power of the state, though it remains to be

seen whether the higher courts will sustain

it as not interfering with freedom of contract.

The Court saidt—

"If a landlord can make a lease or contract

such as is prohibited by this statute, might

we not assume that many or perhaps all

owners of desirable property would make

the same kind of contracts and thus prevent

children from living in desirable dwelling

houses, apartments or flats adjacent to

schools and in desirable localities? If con—

tracts of this kind were made by the
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owners of desirable dwelling-houses, flats or

apartments, would not the man of large

family and small means and unable to build

his own dwelling-house be seriously hampered

in securing a place of abode for his family,

and might it not become a menace to society?"

Legislative Officers. Payment of Their

Salaries by Private Interests Opposed to

I‘ublic Policy. England.

The House of Lords has lately, on Dec. 21

affirmed the decision of the English Court

of Appeal in Osborne v. Amalgamaled Society

of Railway Servants (cf. 21 Green Bag 170),

wherein it was held that no trade union may

make it obligatory upon its members to sub

scribe to funds administered for the purpose

of securing Parliamentary representation.

The basis for the Court of Appeal's decision

was that an agreement whereby any person

may bind himself to vote in a certain manner

"to be decided by considerations other than

his own conscientious judgment at the time”

is against public policy. The House of Lords

sustains this position.

Naturalization. "Free While Persons"

Includes Armenians. U. S.

One of the cases pending in federal courts

of first instance, to settle the meaning of

"free white persons” in the naturalization

laws, has been decided by the United States

Circuit Court at Boston favorably to the

Armenians. The decision chances to have

been rendered by Judge Francis C. Lowell

on the day before Christmas and tends to

emphasize the great principle of human

brotherhood.

The United States had contended that

"free white persons" in the naturalization

statute (United States Revised Laws, see.

2169) meant Europeans and persons of

European descent, and that there is an

Asiatic or yellow race to which belong sub

stantially all Asiatics, including the petitioners

who were ineligible for naturalization. The

government admitted that Hebrews were not

' in the latter classification.

Judge Lowell's conclusions are that there

is no European or white race as the United

States contends, and no Asiatic or yellow

race which includes substantially all the

people of Asia; that the mixture of races in

western Asia for the last twenty-five centuries

raises doubt if its individual inhabitants

can be classified by race; that if the ordinary

classification is nevertheless followed, Ar

menians have always been reckoned as

Caucasians and white persons; that the

outlook of their civilization has been toward

Europe; that the word “white" has generally

been used in the federal and in the state

statutes, in the publications of the United

States, and in its classification of its inhabit

ants, to include all persons not otherwise

classified; that Armenians, as well as Syrians

and Turks, have been freely naturalized in

this court until now, although the statutes

in this respect have stood substantially

unchanged since the first Congress; that

the word "white" as used in the statutes,

publications and classifications above referred

to, though its meaning has been narrowed

to exclude Chinese and Japanese in some

instances, still includes Armenians.

The Court said in part :—

“To its classification by European and

Asiatic race the United States makes an

extraordinary exception, viz.: the Hebrews.

Their history is known for a long period.

While absolute purity of blood is out of the

question, they have sought with unusual

strictness to maintain that purity for two

thousand years at the least. Notwithstanding

the opinion of Prof. Ripley and others, both

Hebrew history and an approximation to

general type show that the Hebrews are a.

true race, if a true race can be found widely

distributed for many centuries. Their origin

is Asiatic. Yet the United States admits

that they do not belong to the ‘Asiatic or

yellow race,’ and that they should be admitted

to citizenship. If the ‘aboriginal peoples

of Asia’ are excluded from naturalization

as urged by the United States, it is hard to

find a loop-hole for admitting the Hebrew.

"Again, if Hindus are to be excluded

from naturalization, as contended by the

United States, because many Englishmen

treat them with contempt and call them

‘niggers,’ a like argument applies to those

who have suffered most cruelly among all

men on the earth from European hatred and

contempt. In the application of its classifi

cation, the United States thus contradicts

the principles upon which the classification

depends.

“It is misleading, therefore, to speak of a

European race, of a European or white race,

to which substantially all inhabitants of

Europe belong, or of an Asiatic race, of an

Asiatic or yellow race which includes sub

stantially all Asiatics. Furthermore, the

f
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present inhabitants of western Asia have

their racial descent so mixed that there are

many individuals who cannot safely be

assigned by descent to any one race, however

comprehensive. . . .

"If, however, notwithstanding these con

siderations, we are compelled by statute to

classify for the purposes of American naturali

zation every man living on the earth as a

member of some one race, we shall find that

the Armenians have always been classified

in the white or Caucasian race, and not in the

yellow or Mongolian. . . .

“In so far as the test is affected by ‘ideals,

standards and aspirations,’ the result is the

same. . . . If the court should inquire. as the

United States suggests, concerning Hebrews:

May Armenians ‘become westernized and

readily adaptable to European standards?’

the answer is, yes.

"For all these reasons the Armenians are

not to be excluded from naturalization by

reason of their race. So far as the test by

race is applicable, they are to be classed as

Caucasian or white, while the Finns, by

ethnological theory, and the Magyar-s, by

their known history, are deemed to belong

to the Mongolian or yellow race."

Public Service Oorporations. Issue of

Stocks and Bonds to Meet Lawful Obligations

—Limited Power of Public Service Commis

sion to Supervise Such Issues. N. Y.

An important decision affecting the powers

of the New York Public Service Commission

with regard to the supervision of stock and

bond issues of public service corporations

was rendered by the New York Court of

Appeals Dec. 7, in People ex rel. Delaware &

Hudson Co. v. Stevens (N. Y. Law four.

Dec. 16), a case arising on an appeal of the

Public Service Commission of the second

district.

The facts briefly stated are that the Dela

ware Hudson Company was indebted to the

Hudson Valley Company and other persons

for the lawful purchase of an electric railway

line and coal lands situated in another state,

the purchases having been made before the

passage of the New York Public Service Com

mission Law. To meet these obligations it

had issued short time notes renewable on

their expiration. These notes it desired to

convert into long time securities at a lower

rate of interest. The Commission refused

to authorize the issue of bonds for this pur

pose, as in its judgment the price paid for the

electric line was excessive and the notes given

therefor, as well as for the coal lands, should

be secured by mortgages on the respective

properties. The Delaware & Hudson Com

pany thereupon obtained a writ of certiorari.

which brought up for review by the Court of

Appeals the proceedings of the Commission.

Haight, _I., who delivered the opinion,

said :—

"We understand that the paramount pur

pose of the enactment of the Public Service

Commissions Law was the protection and

enforcement of the rights of the public. Pub

lic service corporations have been granted

valuable franchises to enable them to serve

the public, and they are deemed to have un

dertaken to render to the public the service

for which they were incorporated upon re

ceiving a proper and reasonable compensation

therefor. It is the duty of railroad corpora

tions not only to maintain their equipment,

tracks and roadbed in good order, but also

to operate their railroads with safety to the

public and afford such service as will supply

the reasonable demands of the public. For

a generation or more the public has been

frequently imposed upon by the issues of

stocks and bonds of public service corpora

tions for improper purposes, without actual

consideration therefor, by company officers

seeking to enrich themselves at the expense

of innocent and confiding investors. One of

the legislative purposes in the enactment of

this statute was to correct this evil by ena

bling the commission to prevent the issue of

such stock and bonds, if upon an investiga~

tion of the facts it is found that they were not

for the purposes of ‘the corporation enumer

ated by the statute and reasonably required

therefor.

“We do not think the legislation alluded to

was designed to make the commissioners the

financial managers of the corporation, or that

it empowered them to substitute their judg

ment for that of the board of directors or

stockholders of the corporation as to the

wisdom of a transaction, but that it was de

signed to make the commissioners the guard

ians of the public by enabling them to pre

vent the issue of stock and bonds for other

than the statutory purposes. . . .

"While, as we have stated, the ownership

of property ordinarily carries with it the right

of management, the duty devolves upon the

owner to so manage as not to have it become
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a nuisance or unnecessarily infringe upon the

rights of others. It was, therefore, evidently

the legislative intent in the enactment of this

provision that the commissioners should

have supervision over the issuing of long

time bonds to the extent of determining

whether they were issued under and in con

formity with the provisions of the statute

for the purposes mentioned therein, or

whether they were issued for the discharge

of the actual and not the fictitious debts of

the company, or whether they were issued

for the refunding of its actual obligations and

not for the inflation of its stocks or bonds.

Beyond this it appears to us that the power

of the commissioners does not extend, unless

it may pertain to the power to determine

whether an obligation should be cla:sified

as operating expenses and as to whether such

expenses should be paid by obligations run

ning beyond a year. We therefore conclude

that as to the Hudson Valley securities, so

called, the application of the relator com

pany should have been granted."

Untair Competition. Equity will Enjoin

Use of Some Title for a Rival Dramatic

Production-Exclusive Rights Connected with

though not Based on Copyright. N. Y.

A cartoonist designed a series of HBuster

Brown" sketches, which he sold to the New

York Herald, reserving the dramatic rights.

They were copyrighted by the Herald, and

the artist dramatized them and produced

a play under the title of "Buster Brown."

Under a license from the Herald, other

persons produced a rival dramatization

under the same name. The cartoonist sued

the proprietors of the second play, but was

not allowed to recover. The case came before

the Appellate Division of the New York

Supreme Court, which reversed the judgment

of the court below and ordered a new trial.

Outcault v. Lamar and Weigel, N. Y. Law

jour. Dec. 24.

The Court (Laughlin, 1.), said :—

"The holder of a copyright will undoubtedly

be protected in the copyright name, as well

as in the literary production, where there is

an infringement in whole or in part of the

literary production which is the subject of

the copyright, but the name alone is not

protected by the copyright‘ (Drone on Copy

rights, p. 145 and note; Corbett v. Purdy,

80 Fed. Rep. 901; Dcmnelley v. l'vers, 18 Fed.

Rep. 592). The theory of the complaint is

that the cartoonist invented this title and

these names, and that he and his associates

were the first to use them in connection with

a public play, and that a court of equity

should protect them in that use upon the

principles upon which trade names and trade

marks are protected by the courts, notwith

standing the fact that they are used in con

nection with a copyright or a patent (Monroe

v. Tousey, 129 N. Y. 38; Waterman v. Ship

man, 130 N. Y. 301; Potter v. McPherson,

31 Hun. 559). It seems quite clear, there

fore, that the complaint presented a case of

which the courts of this state have jurisdic

tion."

See Copyright.

Wills and Administration. Probate of

Seaman's Nimcupative Will—Necessary Con

ditions to be Fulfilled. N. Y.

An interesting instance of the probate

of an oral or nuncupative will occurred in the

Surrogate's Court of King's county, New

York, in December Matter of O'Connor (re

ported in N. Y. Law four. Dec. 27, also

editorially discussed). The testator was the

chief engineer of a steamship, who fearing

the fatal outcome of one of the attacks inci

dental to a chronic malady from which he

suffered, expressed to the master and first

oflicer the wish that all his property might

belong to his daughter, whom he named.

The Court (Ketcham, 8.), remarking that

this was the first case in the history of the

court of an application for the probate of a

nuncupative will, and citing the few modern

cases on the subject, declared that in spite

of the infrequency of the proceeding the rules

are plain. The opinion is summarized in the

headnotc as follows:

“A mariner at sea or a soldier while in

actual military service may make an oral or

nuncupative will if he possess testamentary

capacity and intent and is free from restraint

and shall utter the words constituting the

will with suflicient explicitness and intelligi

bility to permit a finding of its purport and

scope. The same must be witnessed and

proved by at least two witnesses, and it is

not necessary that such will should be made

either in the last sickness of the testator or in

prospect of his death.

“A description of the will in the petition

for its probate is sufficient without alleging

the exact words and phrases intended to be

proved as the will of decedent.”
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A GREAT NEED-A MILLION-DOLLAR

FOUNDATION OF JURISPRUDENCE

THE project outlined in the opening pages

of this issue, and endorsed with practical

unanimity by the great leaders of thought

in the American legal profession, scarcely

needs any recommendation from the Green

Bag. No one who reads these opinions can

entertain any doubt of the feasibility of the

plan, of the skill with which every practical

detail involved in its realization has been

measured, or of the fitness of Messrs. Alex

ander, Kirchwey, and Andrews for the great

responsibility of a task demanding ability of

the highest order. The tremendous force of

these opinions is derived not from their

authority or persuasiveness so much as from

clear, flawless logic, and no intellect can

succeed in ofi'ering resistance to the pressure

of so potent a force. These powerful argu

ments will appeal not only to the lawyer, bent

on elevating his profession to the highest

level of usefulness and worth, but with equal

certainty to every one deeply concerned for

the welfare and progress of society.

However, brushing all these enthusiastic

and convincing endorsements aside, and

considering the question on its own merits,

one can have only one opinion. The con

summation of the plan for the statement

of our body of law is necessary not alone in

the interest of lawyers and judges, that the

law may be more easily ascertained, more

fully understood, more intelligently ex

pounded, more readily adjusted to new

conditions, and more reasonably developed

into a compact and uniform system. It is

also needed for the good of the business

community. Mr. Francis Lynde Stetson of

New York quotes a banker as saying, "The

greatest risk in business is the legal risk."

As a matter of fact, the general public knows

little of the unfortunate condition of our
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jurisprudence, confused and uncertain as it

is, requiring the services of skilled advisers to

expound, and then likely as not to be mis

interpreted. A succinct statement of our

system of law, in a form which would satisfy

every requirement of orderliness and pre

cision, would be of inestimable value to the

commercial community. It would expedite

the determination of every legal question,

both in and out of court; the necessity for

much litigation would undoubtedly be abol

ished; and the delays and expenses arising

from the labor entailed on counsel in the

preparation of cases would be materially

reduced.

stream of criticism of the law's delays which

is poured forth by the daily press, that

important factor in unfortunate prevailing

conditions, the chaos and uncertainty of the

law, should usually be overlooked.

It may be that the layman will ask, Then

why is it that all this has never been done

before, if it is so urgent? The answer is

simple. It has not been done because laymen,

by quick discernment and ready co-operation,

have never yet made possible the execution of

what cannot be looked for from the concerted

action of forty odd governments, or from the

munificence of a profession not addicted

to the accumulation of large fortunes. Should

some philanthropist now come forward to

prove that all laymen are not indifferent to

the needs of the situation, or blind to an

opportunity for memorable public service,

the only obstacle to the achievement of a

glorious enterprise-the financial obstacle

will have been overcome, and the donor will

be gratefully remembered by posterity as

the sponsor of the first complete and authori

tative statement of American jurisprudence.

A more happy combination than that of

the three men who are planning this great

undertaking could not have been found.

Mr. Alexander unites with the physique of

It is curious that in the continual >
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an athlete the clear mind of a scholarly

thinker and the executive ability of a mag

netic and indefatigable organizer. His not

able capacity was shown when, in the face of

criticism that the scheme was impracticable,

he drafted for the American Bar Association

a Code of Ethics which has been adopted in

many states and can be stated, on the best

of authority, to cover in some one of its

canons every professional duty. The second

member of the group, Dr. Andrews, is a jurist

of remarkable powers of analysis, classifica

tion, and exposition, a master of the science

of jurisprudence, to the study of which he

has devoted himself with great industry,

having proved himself one of the great con

structive legal minds of the age. The third,

Dean Kirchwey of Columbia Law School,

enjoys a national reputation as a teacher

and writer, is a former President of the Asso

ciation of American Law Schools, and is

admirably qualified for editorial duties re

quiring extensive knowledge of the work of

the country's ablest law professors and

writers, as well as of unquestioned ability

inithe teaching and exposition of the law.

The undertaking could not be in safer hands.

The failure which this plan would inevitably

encounter were its realization to be made

dependent upon commercial enterprise alone

cannot be too strongly emphasized. On this

point, such considerations as those brought

out in Mr. Charles A. Boston's letter (see

pp. 115-116 supra) deserve particular atten

tion. "The commercial element,” as he

observes, “must be wholly eliminated if the

work is to achieve the commanding influence

which its designers contemplate and which

its advocates solicit for it and foresee." Had

Wilson, with his keen Scotch intellect and

excellent Scotch education-he was educated

at the Universities of St. Andrews, Glasgow,

and Edinburgh-been commissioned by a

publisher to draft the great code which

absorbed his profound and earnest thoughts,

could an intellect of such lofty standards

have found in such a commission anything

but a hindrance to the achievement of its

ambition? commercialism never yet founded

great art or science, a great university, or a

great state. Our future law-makers and

statesmen will owe every honorable achieve

ment to something higher than mere astute

ness in forecasting a profit and loss account.

From a commercialized system of law, one

left wholly to the mercy of matter-of-fact

business demands, God save the statel

Legal progress cannot come about auto

matically. Progressive legal development

calls for patriotic and liberal benefactions

even more truly than charity, science, and

education. Here, in the proposed endow

ment of a Foundation of Jurisprudence, rs

an opportunity for the highest order of philan

thropy, that which is constructive rather than

simply remedial, which seeks by positive

rather than by negative means to advance

human happiness and welfare.

SEWARD'S DEFENSE OF FREEMAN

W. CAPRON, writing recently in the

“New York Tn'bune, from Asheville,

N. C., recalls the interesting Freeman case:—

l‘This man Freeman in the night murdered

a whole family and sought a second family

by the name of Godfrey. Excitement ran

high; the cry for vengeance was strong. The

late-W. H. Seward, then a young man, satisfied

that the man was insane, volunteered to

conduct the defense. It was a brave act,

for he was threatened with personal violence.

The noted John Van Buren, sometimes called

‘Prince John,’ then Attorney-General of

the state, assisted the District Attorney in

the prosecution.

"The defense showed that the murder was

without provocation or motive. It also

called the superintendent of the Utica Insane

Asylum, who declared on the stand that the

negro was clearly insane. Van Buren in his

cross-examination asked how he formed his

opinion of insanity. He replied from con

ver .ation and from the eyes and general

features.

“When asked if he could pick out an insane

person in that audience the superintendent

replied that he could if there were any.

Being requested to do so, the superintendent,

while breathless silence reigned, surveyed

the large audience, and at length singled

out an individual who, he said, was insane.

The person indicated at once responded in

oaths and frantic yells, clearly showing that

the superintendent had made no mistake.

"Notwithstanding the strong defense, the

verdict was guilty and the sentence hanging.

As the time for execution drew near Seward

induced the Governor to grant a respite, but

before this period expired the negro died in

prison. An autopsy revealed an extensively

diseased brain."
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SUPREME COURT CHANGES

HE seating arrangement of the Justices

of the United States Supreme Court

has been changed because of the death of

Justice Peckham. The Justices are seated

in the order of seniority, with the exception

of the Chief Justice, who always occupies the

centre of the bench. The senior in point of

service is seated at the Chief Justice's right,

the next oldest at his left, and so on alter

nately, the youngest sitting at the Chief

Justice's extreme left. The old seating ar

rangement was as follows:—
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The Justices are now seated thus :—

E

>, m n E l‘ g i

s E 53 5 ~ &’ 5 °
0 _. h c Q, N >. S
o o g a '5 t. o a

E :r: m :3 m 2 Q A

_§ 8 g 8 :3 s 2: a s
a '5 +4 ‘5 a; '33 '5 '23 '5

w v: m --- tn :1; w

ii a a .c g :1

c ..- c t.’ -_-' ..' c t: .:
2 2 2 S a S S 2 2

o o o o O o o o o

HE MISSED THE POINT

DENVER lawyer writes to the Green

Bag about an occurrence at the 1909

Bar Association banquet in Denver. Justice

White, of the Supreme Bench, was speaking

on the subject of “Humor" a la Eli Perkins,

and in course of his remarks said, "Humor

has in it the element of the unexpected.

Now, for instance, if I should say that a man

went from Denver to Colorado Springs, a

distance of one hundred and twenty-seven

miles, and—"

A Voice.-—“seventy-five miles,

(The mouse is in the trap.)

Justice W.——-“What is that, sir?"

W.—"The distance is seventy-five miles,

not one hundred and twenty-seven, from

Denver to Colorado Springs."

Judge."

Justice W.—“Now, my dear sir, if you

know more about this story than I do, please

tell it yourself." (Loud laughter.)

The Justice went on with his speech and

when he concluded W. apologized for making

the interruption, to which the Justice replied:

“No apology necessary—l thank you very

much for the interruption." (More laughter.)

The next morning D., who graduated from

the same law office as W., called on him and

said, “W.. you got in bad with Justice White

last night with your ill-timed interruption."

"I know I did, but I apologized to the

Judge."

"You certainly did, but you rattled the

Judge so he couldn't go on with his story

and never did finish it."

Then both looked sad. It is said that

neither W. nor D. have even yet found out

what was the reason for the laughter at the

illustration evoked by the Justice.

ROUNDING UP BIBLES

" HERE have been some wonderful and

odd substitutes for Bibles in justice

courts," said one of a group of Kansas men

recently, says the Kansas City journal.

“There was a funny incident in Linn county,

I think it was in ‘57—at any rate it was just

after the great influx of free state men into

Kansas. Many who had left their claims

to avoid trouble the year before returned,

but found their claims taken up and occupied

by the pro-slavery element from Missouri

and other states.

"A squatters’ court had been organized.

After the court had assembled the officers

discovered that, although they were well

supplied with navy revolvers and Sharp's

rifles, there was lacking one thing which was

deemed necessary. The judge requested

the marshal to go and hunt up a Bible for

the purpose of swearing the witnesses. After

visiting numerous houses he returned and

reported that there was not a copy to be

found. .~

“ ‘Maker another trip; round up every

house and bring a book,’ ordered the judge.

“Again the marshal went forth. He scurried

around a long time, but finally returned, with

a. big volume, old and worn. The court

looked at it. Large letters in the back proved

it to be 'Gunn's Domestic Medicine.’

"The court surveyed the volume critically

for a moment. ‘That will have to answer
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the purpose, he remarked serenely. ‘We

must follow the rules of court procedure.’

“It was placed on the table before the court,

and as each witness was sworn he was ordered

to kiss the book, believing, of course, that

it was a true copy of King James’ Oxford

edition of the Bible."

AN UNUSUAL DEATH SENTENCE

ROBABLY the best anecdote of Judge

Benedict of New Mexico is that told

with regard to his sentence of death pro

nounced upon one José Maria Martin-—who

was convicted of murder in the District

Court of Taos county, under a state of facts

showing great brutality, and with absolutely

no mitigating circumstances. Judge Benedict

said :

“1056 Maria Martin, stand up. José Maria

Martin, you have been indicted, tried and

convicted by a jury of your countrymen

of the crime of murder, and the court is now

about to pass upon you the dread sentence

of the law. As a usual thing, José Maria

Martin, it is a painful duty for the judge of a

court of justice to pronounce upon a human

being the sentence of death. There is some

thing horrible about it and the mind of the

court naturally revolts from the performance

of such a duty. Happily, however, your

case is relieved of all such unpleasant features

and the court takes positive delight in sen

tencing you to death.

“You are a young man, José Maria Martin;

apparently of good physical constitution and

robust health. Ordinarily you might have

looked forward to many years of life, and the

court has no doubt you have, and have ex

pected to die at a green old age; but you are

about to be cut off on account of your own

act. José Maria Martin, it is now the spring

, time; in a little while the grass will be spring

ing up green in these beautiful valleys, and

on these broad.mesas and mountain sides

flowers will be blooming; birds will be singing

their sweet carols and nature will be putting

on her most gorgeous and her most attractive

robes, and life will be pleasant and men will

want to stay; but none of this for you, José

Maria. Martin, the flowers will not bloom

for you, José Maria Martin; the birds will

not carol for you, José Maria Martin; when

these things come to gladden the senses of

men, you will be occupying a space about

six by two beneath the sod, and the green

grass and those beautiful flowers will be

growing above your lowly head.

"The sentence of the court is that you be

taken from this place to the county jail; that

you be kept there safely and securely con

fined, in the custody of the sheriff, until the

day appointed for your execution. Be very

careful, Mr. Sherifi, that he have no oppor

tunity to escape and that you have him at

the appointed place at the appointed time.

That you be so kept, José Maria Martin,

until,—Mr. Clerk, on what day of the month

does Friday, about two weeks from this time,

come? March 22d, Your Honor,— very well,

until Friday, the 22d day of March, when

you will be taken by the Sheriff from your

place of confinement to some safe and con

venient spot within the county,—that is in

your discretion, Mr. Sheriff, you are only

confined to the limits of the county,—and

that you there be hanged by the neck until

you are dead and-—the court was about to add,

José Maria Martin, may God have mercy on

your soul,’ but the court will not assume the

responsibility of asking an All-Wise Provi

denoe to do that which a jury of your peers

has refused to do. The Lord couldn't have

mercy on your soul. However, if you aflect

any religious belief, or are connected with any

religious organization, it might be well

enough for you to send for your priest or

your minister and get from him—well, such

consolation as you can, but the court advises

you to place no reliance upon anything of

that kind. Mr. Sheriff, remove the prisoner."

CURIOUS CHARGE IN A BREACH OF

PROMISE SUIT

HE following charge was delivered by a

Georgia judge, in the case of Durand

v, Moore:—

“The plaintiff, Lillian Eloise Durand, sues

the defendant, L. L. Moore, for the sum of

five thousand dollars, for the breach of a con

tract of marriage. The defendant, Moore,

denies the contract of marriage. This makes

up the issue you are to try. . . .

HThe Court takes judicial cognizance of the

fact that a young man easily falls in love with

a maid, and this is especially true of a young

“Hill Billy" like the defendant, who is fresh

from the classic precincts of the pumpkins and

turnips on the farm.
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“I charge you that the exercise of plowing

into a yellow jacket’s nest is conducive to a

sentimental mood, and that most of our cele

br'ated poets have in their early lives per

formed such stunts as holding off the calves

while the milking was going on.

"Now, gentlemen of the jury, the plaintifi

alleges that the defendant Moore, did, know

ingly, feloniously and with malice afore

thought, crawl around her, on various and

divers occasions, on his bended knees, for hours

at a time, using every art and science known

to ardent wooers of the male sex, since the

time of Anthony and Cleopatra, quoting al

leged poetry ad infinitum, of which she sets

out the following example :—

"Alas for the wail of the whanglewane

And the snore of the snark in the twilight pale.

As the crawl krale up the window pane,

Love me. love, in the gruesome gale."

"After twenty-two stanzas of about the

same size winding up with the following;—

“Gone is the whanglewaue weird and wold:

Down to the gates of the nether land,

Where the horn toads glide and the musty mold

Eats the lily in my lost love's hand."

"Now, gentlemen, the great question before

you to consider is, whether the doctrine of

qui facit per alium facit per se shall prevail, or

whether the maxim handed to us from $010

mon, jacobus habeat filios duodecim inmquos

Josephus, shall rule the country. It might be

that the safer rule of sic semper tyranm's would

apply.

l‘Gentlemen, this Court, as well as the whole

body of society, rests confident of your ability

to fitly discharge your duty and to interpret

the law I have given you in charge and to

assimilate it with the evidence, returning a

true verdict after you have thoroughly prog

nosticated same.

"You may exit and frame your verdict."

IN THE GOOD OLD DAYS

OUNG men who desire to practise law

must sigh for the good old times when

the requirements for entering the profession

were very simple. Gen. Roger A. Pryor, the

Confederate general, who afterward became

a distinguished lawyer, was turned over to

Hon. John B. Haskins to be interrogated as

to his knowledge of law. The two repaired

to a restaurant, and the first question asked

of Gen. Pryor was as to what constituted the

essentials of the negotiability of a note.

This was answered satisfactorily, as was

also the next and last, “What will you take?"

The Editor will be glad to receive far this department anything likely to entertain the read": of

the Green Bag m the way of legal antiquities, facatiaa, and anecdotes.

USELESS BUT ENTERTAINING

The Reading Railway's lawyer was cross

examining a ne woman who had sworn

that she saw t e train hit a milk wa on

whose bandaged driver had just testi ed.

No, she had not heard the engineer blow

any whistle.

"How near were you to the train?" the

lawyer asked her, sharpl . .

She didn't know exact y.

"But how far?” the lawyer persisted. "A

mile or a square or what? How long would

it have taken you to walk the distance?"

“Suh," the witness re lied, haughtily, “dat

would depend entire y on ma s eedl"

—Philadelphia imes.

 

A Durham farmer was traveling to London

to consult a lawyer when the fear struck him

that he had left certain important papers

behind. He made a hurried search of his

bag. “If I did leave those papers," he re

marked, "I'm a fool!" Just as he was examin

in& the last bundle of papers he exclaimed:

“ ell, I’ll bet I'm a fool." A man on the

other side of the compartment lowered his

newspaper for a moment and said slowly and

deliberately: “Oblige me, sir, by laying a

little money that same way for me."

 

Richard A. Ballin er, Secretary of the

Interior, tells of his rst law case which he

had at Kankakee, Ill. "I had hung out my

shingle a good while before any client arrived, '

he said. “Finally, one came. He was a

weak, meek being whom three determined

women had wedded in rapid succession, and

he was being tried for bigamy. As all of the

wives appeared against him we lost the case.

and he got a term of two years, but this did

not seem to worry him-—-in fact, he seemed

anxious for more. He was taken to the peni

tentia , and just before his term ended I

ot a etter from him. ‘Do you think,’ the

igamist asked anxiously, ‘it will be safe for

me to come out?’ "



The Legal World

lmporlan! Legislation

At the request of the United States Gov

ernment, the date for the hearing at The

Hague of the case in regard to the rights of

United States fishermen, in Newfoundland

waters, has been postponed until next June.

The whole dis te hinges on the important

question whet er the three-mile territorial

limit shall be measured out from a straight

line connectin the various headlands, or

whether it sh follow the sinuosities of the

coast.

 

Attorney-General Wickersham and his

special assistant, J. C. McRe olds, presented

to the Sn reme Court of t e United States

Dec. 30 t e brief of the government in the

famous cases against the American Tobacco

Company. After showing that in 1890 com

petition was free, the various coalitions are

traced, resulting in a situation wherein, it is

alleged, the very existence of certain defend

ants is criminal, and "certainly they cannot

rightfully com lain because restrained from

carrying out t e unlawful oses of their

creation; they are wilfully in positions where

every act is a transgression." Puttin aside,

for the time being, the effect of the S erman

anti-trust law, under which the suit was

brought, it is contended that the combination

was illegal when it was entered into in 1890,

because contrary to the common law.

 

the assi ents of error set out in

the a peal of the Standard Oil Company of

New erse , filed in the United States Circuit

Court at t. Louis Dec. 17, are the following:

that there was error in the decision that many

of the nineteen corporations, a majority of the

stock of which was in l899 owned by the

stockholders of the Standard Company of

New Jersey, were naturally com titive; in

findin that the Standard Oil mpany of

New ersey has since 1899 prevented com ti

tion; in findin that if the necessary e ect

of a contract is to restrict free competition

it is a violation of the Sherman act; in find

ing that the exchange of stock of competitive

corporations, the effect of which is to restrict

competition, constitutes a combination in

restraint of commerce; in finding that the

so-called subsidia companies were mana ed

as the business 0 a single person, the get

being that each company was separately man

a ed b its ofiicers and directors; in finding

t at t e Standard Oil Com any of New

Jersey has acquired a comman 'ng volume of

trade by means of a trust.

Among

That certain editors believe that there is a

strong popular hatred of great combinations

of capital is shown by the numerous muck

raking articles which have been and are now

appearing in man opular magazines. Not

long since, one o t e corporation magnates

who had been thus maligned secured a ver

dict for $15,000 damages in a suit brought

against McClure’: Magazine (see 21 Green

Bag 590), and there are other libel actions

of like character pending against other maga

zines. Thus the Cosmopolitan, which has

been giving many pages to the affairs of the

sugar trust, has been sued by Thomas B.

Harned, who asks $75,000 damages for the

alleged inj due to the ublication of an

article on ‘E'Tragedies of t e Sugar Trust,"

in which it is said, referring to himself: "He

sold out his client to the trust." And Judge

Ben. B. Lindse of the Denver Juvenile Court

and Harvey 0' iggins have both been sued by

W. G. Smith, former speaker of the Colorado

house of representatives, for the goint series

of articles bein published in 'uerybody's

Magazine. Mr. mith asks for $50,000_dam

ages from each, and that the publication of

the articles entitled “The Beast and the

Jungle" be discontinued.

 

Imporianf Litigation

The legislative board of the American Auto

mobile Association, which first advocated the

policy of uniformity in automobile laws, 18

about to bring the matter more rominently

before the country b a nation le 'slatwe

convention, which wi be held in W ington,

D. 0., Feb. 15, 16 and 17.

 

Hon. Curtis Guild, ]r., former Governor of

Massachusetts, favored federal laws covering

divorce and corporations before the New

England Society of Cincinnati Dec. 23. “Abra

ham Lincoln," he said, "was obliged to violate

the Constitution of the United States in order

to wipe out the crime of human slavery. The

nationalization of law thus inaugurated has

not yet been fully carried out. We have

national laws regulating the distilling of in

toxicants, regulating all banks of issue, regu

lating the operation of the so-called trusts,

and regulating the settlement of bankrupts;

and we have national law, insufficient and too

feebly enforced, that is supposed to secure

pure food. Why should not the development

of community of law be carried further in all

matters of national moment? Why should

we shrink from livin in Ge under one

common national law. It is indecent that

the safeguarding of common morality in all

the states can today be broken down by a

state law in any state."

 

The first bill to brin about reforms of

procedure introduced in t e present session of
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Congress is the American Bar Association's

bill which was introduced Dec. 14 by Chair

man Parker of the House Judiciary Committee.

The amendments provide that no new trial

of a cause shall be granted and no judgment

be set aside because of the admission of im

proper evidence or the misdirection of the

jury, unless the court is clearly of the opinion

that there has been a miscarriage of justice.

The practice is changed so that a judge may

submit an issue of fact to the jury, reserving

his charge on the law and asking for a verdict

on the facts involved. No writ of error in a

criminal case is to be issued unless a Justice

of the Supreme Court of the United States

certifies that he has cause for belief that the

defendant was unjustly convicted. No writ

of habeas corpus shall go to the Supreme

Court unless a Justice certifies that he has

probable cause to believe that the petitioner

is being unjustly deprived of his liberty.

 

President Taft early reached the conclu

sion that the present orm of overnment in

Porto Rico is not suitable to t at island and

he was impressed also with the idea that

the means by which Alaska is governed do

not give the best results and tend to retard

the development of the territory. He has

formulated a plan to be introduced in Con

gress by Senator Beveridge, under which the

overnment of Alaska will be placed in a

Covernor and council, to consist of an Attor

ne -General, a Commissioner of the Interior,

a ommissioner of Mines and a Commissioner

of Education and Health. A limited degree

of popular representation will be provided

in the election of four representatives, one

from each judicial district of the territory, to

sit with the executive council for sixty days

every car for the purpose of making terri

torial ws. Each member of the executive

council and each legislator will have a vote.

The plan is somewhat along the lines of the

government administration in the Philip

pines under the Taft commission.

 

Vigorous recommendations for changes in

the interstate commerce law are contained in

the twenty-third annual report of the Inter

state Commerce Commission, transmitted to

Congress Dec. 21. It is proposed that a

physical valuation be made of the interstate

railroads of the country The Commission

again suggests that it be given power to pre

vent advances in rates or changes to the dis

advantage of the shipper, pending an investi

gation into the reasonableness of the proposed

change. It also recommends that it be

empowered to establish a through route

wherever, upon investigation, it is found that

the public necessity and convenience require

it. A further recommendation is to the effect

that in certain instances the shipper be per

mitted to direct the intermediate routing of

his trafiic. It is also requested that the law

be so amended as to give the Commission

undoubted authority to enter a corrective

order as the result of an investigation insti

tuted by the Commission upon its own

motion. The Commission again calls atten

tion to the increasin importance of some

form of federal contro over railway capitali

zation.

"Present-‘Day Legislation

In his second and final lecture or "Present

Day Legislation," delivered at Princeton

University Dec. 16, Hon. George B. Mc

Clellan of New York discussed interstate com

merce regulation, paternalism, the initiative

and referendum and other subjects.

“The referendum is still in its trial stage,"

he said. " It may prove utterly impracticable

and fail. It may rove itself to be the instru

ment of radical col ectivism. Or, on the other

hand, the hard-headed common sense of the

American people may assert itself, and the

referendum, by checking extravagance, op 5

ing centralization, and discouraging violgnt

innovation, may prove itself to be the best

friend conservatism has ever had.

“The American people are slowly, very

slowly, awakening to a realization of the

truth that they cannot eat their cake and

keep it at the same time. If they wish pater

nalism in government they can only have it

by paying the price, and the price is a very

long one. The people themselves are far

more conservative than are their representa

tives, far more apt to think twice before

deciding, far less apt to be deceived.

“One of the marked characteristics of our

period has been the enormous increase in the

number of statutes enacted. The popular

belief in the efficacy of legislation has resulted

in an industry on the part of legislators that

would be admirable were it not usually futile

and often mischievous. In these days no

party ever goes before the people with a

purely administrative program. Platforms

are nothing more than elaborate schemes of

legislation, which if the proponents obtain

power they may or may not be able to carry

out. Parties usually spend a good part of

their time in office in undoing and repealing

the acts of their predecessors."

The Interstate Commerce act and the

Sherman anti-trust law ex-Mayor McClellan

characterized as merely re-enactments of the

common law, probably necessary because

there is not in existence any federal common

law affecting civil matters. But the enact

ment of similar statutes by the states he con

demned as unnecessary, adding that one-half

of all the state laws enacted for the regu

lation of trusts have been declared unconsti

tutional by the United States Supreme Court.

The Hepburn Pure Food act was branded as

the extreme of paternalism.

In leading up to the part of his lecture

dealin with present-day legislation, Mayor

McClefian spoke of the era during which the

early political ideals in this country were being

shaped. French thought of the eighteenth

century, he said, dominated our early states

men. Jefferson after leaving Washington's

Cabinet became an "almost fanatical Jacobin,"
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"preached the vaporings of the French Revo

lution," and "practised the principles of a

hard-headed man of the world, not too

scrupulous in his methods, but devoted to his

country and anxious to serve her to the best

of his ability."

Peraonal- The Bench

Judge M. B. Abercrombie of Tuskegee,

Ala., gave a dinner December 22 in honor of

the bar and the ofiicials of Macon county.

 

United States Circuit Judge Peter S. Gross

cup delivered a lecture on “Corporations and

the Sherman Anti-Trust Law" Dec. 10, before

the college of law of Marquette University.

 

Judge M. M. Brooks of San Antonio, Tex.,

has resi ed from the bench of the Court of

Crimi A peals of that state. He is suc

ceeded b Judge Felix J. McCord, who had

served t ree years as Assistant Attorney

General.

 

Justice Lewis J. Conlan, who retired from

service in the New York City Court, where he

had served for sixteen years, on January 1,

was resented with a gold-headed cane by

the ustices, officers and employees of the

court on Dec. 21.

 

Former Judge Alton B. Parker presided

and delivered the principal eulogy of the late

Justice Peckham, at a special memorial meet

mg of its bar of the United States Supreme

Court, held in the Supreme Court rooms in

Washington Dec. 18.

 

Governor Hughes of New York has ap

inted Randall J. Le Bceuf of Albany as

preme Court Justice of the third judicial

district, to succeed the late Justice George H.

Fitts of Cohoes. Mr. Le Baeuf was born in

Cohoes, N. Y., in 1870.

 

Judge Andrew Wilson, of the Juvenile

Court of New Orleans has been called by

Dr. A. S. Orne of Chicago, one of the best

juvenile court judges in the country. Dr.

Orne is also highly pleased with the Loui

siana juvenile laws, as they are practised and

enforced in New Orleans.

 

Tribute wasl{)aid to the memory of the late

Judge Robert . Bishop of the Superior Court

of Massachusetts, Dec. 18, by lawyers and

judges. Resolutionswere adopted, after which

Chief Justice Aiken spoke, recalling the afiec

tion inspired by Judge Bishop, as well as the

honor and respect in which he was held.

 

President Taft has nominated George H.

Carpenter of Illinois for district judge for the

northern district of Illinois, to succeed the

late Judge Bethea. Judge Carpenter has

been a circuit judge of Cook county for three

He is fort -two years old, andor four years.

ollege and Harvarda graduate of Harvard

Law School.

 

Mayor-Elect William

York City was given a dinner Dec. 20 b the

bench and bar of New York City. udge

Alton B. Parker acted as toastmaster,

and other past and present members of the

judiciary expressed warm appreciation of the

character and ability of the guest of the even

ing. Judge Gaynor earnestly asked for the

good will and support of the bar in the great

task upon which he was about to enter.

J. Gaynor of New

 

In an opinion which reduced the salaries

of commissioners in charge of condemnation

proceedings in connection with the construc

tion of the Ashokan reservoir in Ulster county,

to furnish a water supply for New York City,

Justice Howard of the New York Supreme

Court made the striking assertion Dec. 28 that

at least forty per cent of all the money ap ro

priated for public use is lost in aft. “ t is

greatly to be regretted," he said, "that no

public enterprise can be projected and con

summated without this appalling loss called

‘graft.’ Graft is not necessaril an illegal

expenditure of money; but it is t at unneces

sary wasteful use which characterizes the

construction of every public venture."

 

Federal Judge Peter S. Grosscup appeared

as a defender of trusts and combinations in

an address given Dec. 17 at the annual dinner

of the Illinois Manufacturers’ Association at

Chicago. He declared that efforts to prevent

co orations from combining are as useless

an as contrary to the laws of nature as

statutes against the fundamental principles

that control the solar system. The jurist

said the great combinations must be curbed

by some sort of government regulations, but

he sharply criticized the present laws tending

to this end. Discussing in detail the ques

tion of railroad regulation, he asserted that

neither the Interstate Commerce Commission

nor the federal courts are as well qualified to

fix rates as the railroad men themselves. He

unfolded a scheme which would guarantee the

railroads a fixed dividend and allow them to

fix their rates accordingly. If their profits

exceeded this fi re he would provide that

the excess shoul go into the public treasury.

His system of reform included industrial

insurance and pension funds and a provision

by which railroad employees could benefit by

some sort of profit sharing arrangement.

 

Pcrsonal-The Bar

Charles A. Colley of Waterbury, Conn, is

to retire from the practice of law to manage

his real estate interests.

 

The Senate has confirmed the appointment

of Abram M. Tillman as United States Attor

ney for the middle district of Tennessee.
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Albert F. Barker of Brockton, Mass.,

formerly representative and state senator in

Massachusetts, has succeeded Thomas E.

Grover as District Attorney for the south

eastern district of Massachusetts.

 

George W. Woodrufi, who was appointed

United States District rjudge for the territory

of Hawaii by the President, cabled his resig

' nation Dec. 8, stating that he had acce ted a

osition with the Pocahontas Coal an Coke

ompany of Virginia.

 

James M. Beck of New York has been ap

ointed eneral counsel for the American

ugar Re ning Com any, succeeding Director

John E. Parsons. 1'. Beck is an attorney

of the highest reputation and skill, and by

common consent is rated as one of the ablest

lawyers in the country.

 

{Bar Associations

. The Pennsylvania Bar Association will hold

12ts next annual meeting at Cape May on June

8-30.

 

A portrait of the late Chief Justice James

McShen? was formally resented to the

Court 0 Ap eals, by the tate Bar Associa

tion of Mary and Dec. 9.

 

_ The Louisville (Ky.) Bar Association put

itself on record at its annual meetin on

Dec. 28 as favoring an increase in the aries

of Kentuck circuit judges and judges of the

Kentucky ourt of A peals and the federal

Judges of the United States.

 

Speakers at the meetin of the Kansas City

Bar Association held cc. 4 were Perry

Porter, on “Motor Car Decisions"; Fred
Wood, on llAmendments to the Interstate

Commerce Law," and Prof. Thomas A. Street

of the University of Missouri, on "American

Case Law."

 

The Des Moines Bar Association and similar

associations throughout the state of Iowa

passed resolutions Dec. 4 recommending the

appointment of Horace Emerson Deemer, of

the Supreme Court of Iowa, to fill the vacancy

caused by the death of Justice Peckham in

the Supreme Court.

 

George D. Van Dyke, former vice-president,

was elected president of the Milwaukee County

Bar Association in its annual meeting Dec. ll,

succeeding Joseph G. Donnell . Other officers

electedwere: vice- resident, hristian Doerfler;

secretary, Carl F. eilfuss; treasurer, Assistant

City Attorney Clinton G. Price. C. H. Van

Alstine, W. H. Bender and Edgar L. Wood were

elected to the executive committee. In mak

ing his annual address, Mr. Donnelly made a

strong plea for non-partisan election of judges.

The Kansas Bar Association will hold its

annual meetin Jan. 27-28 in Topeka. Pro

fessor Roscoe ound will deliver an address

on "Puritanism and the Common Law," and

other speakers will be W. S. Fitzpatrick of

Independence, Paul Brown of Wichita, R. M.

Anderson of Beloit, M. Alden of Kansas City

and President Green of Lawrence.

 

The American Bar Association Code of

Ethics was ado ted, with two changes, by

the Nebraska tate Bar Association at its

annual meeting at Omaha late in December.

The Association rejected the recommendations

of the national organization providing against

reversals on technical appeals where sub

stantial justice had been one, and did not

approve of the su gestions aimed at prevent

ing the abuses o the right of appeal, with

its consequent delays.

 

Joint Wading of the American Historical

and ,flmerican Economic ,flssociafions

To celebrate the quarter-centennial of the

American Historical Association and of the

American Economic Association, the two

bodies held a joint convention in New York

Dec. 28-9. Opening the meeting, Professor

Davis R. Dewey of the Massachusetts Insti

tute of Technology, president of the American

Economic Association, emphasized the im

portance of accurate observation. "Records

are conflicting at to what really happened in

the panic of 1907," he said. “It is futile to

attempt reform in the currency until there is

greater agreement as to what are the actual

conditions the repetition of which we seek to

avoid."

President Albert Bushnell Hart of the

American Historical Association treated a

similar subject in his paper on "Imagination

in History," declaring that “the pressing

dan er of the re ublic is inaccurac . '

on. Joseph . Choate defended ew York

City from the charge of being mercenary, _

enumerating Columbia, City College, the Nor

mal College for Women, the public schools

and the museums as instances of the advance

of the city. He pointed out also that New

York had given freely to the outside univer

sities, such as Harvard, Princeton and Chicago.

"The whole thing is reciprocal," he said. "New

York is the heart of the nation, and it sends it

life blood through all the arteries of the land."

Ex-Mayor McClellan entered on a defense of

such writers as Prescott, Dumas and Ferrero

as being able to make his story live again till

even the perusal of Hallam’s “Middle Ages"

maiy become a joy.

resident Nicholas Murray Butler of Colum

bia said that he regretted the absence of the

psychologists, who were holding their annual

meeting in Boston with the American Asso

ciation for the Advancement of Science, as

they could throw great light on the questions

of litical science and public law.

overnor Hughes declared that the Ameri
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can pee le may justly criticize the executives

of our y for their mistakes, but they will

pardon them, if they believe that there is a

sincere endeavor to ascertain the facts, to

deal with problems in the light of the facts,

with the sole object to be of service to the

community, and that must be the test to be

ap lied to all essays of administration.

resident Lowell of Harvard University

talked on "Physiology in Politics," and said:

“How much do statesmen turn to professors

of political science for advice? Surely students

of politics do not lead public thought so much

as they ought to do; and is this not largel

because they are regarded as theoretica ;

because, in other words, they do not study

enough the actual workings of Government?

Politics is an observational, not an experi

mental, science; and hence the greater need

of careful observation of those phenomena

which‘ we can use. For example, what are

the classes of voters who change sides, or

abstain from voting, at different elections, and

in what way is this affected by the Australian

ballot, and by direct primaries or other

methods of nomination?"

Professor Farnham discussed "Labor Legis

lation and Economic Progress," and Professor

E. M. Parker of Harvard presented a aper

on “Administrative Courts for the nited

States." The latter speaker said: “Our sys

tem of submitting questions between govern

ment and citizens to the ordinary courts is

not in all things advanta eous to the citizen."

On the second day, rofessor Frank W.

Taussig of Harvard University deplored the

lack of exact methods of formulating a theory

of wages that would hold good under all con

ditions.

Professor G. M. Wrong of the University of

Toronto declared Canada to be to all intents

and purposes a free country, which could

break its ties with the mother country with

out a strug le, with the people of Canada

hardl knowing that a change had been tak

ing p ace.

Ambassador Bryce’s address on "Recent

English History in its Constitutional Aspects"

was largely devoted to a tribute to Gladstone's

knowledge of the British Constitution and

his notable work in helping to mould it to fit

modern conditions.

Many other equally important addresses

were delivered, which there is not room to

notice.

Miscellaneou:

Professor George W. Kirchwey, Dean of

the Columbia Law School, spoke Dec. 19 in

Trinity Church, Boston, on the legal aspects

of the peace movement in its relation to the

Christian church. He expressed the belief

that the Hague plan is about to be consum

mated.

There has been a deal of a 'tation in years

ast for a Supreme Court bui ding on Capitol

ill, Washington, as a companion building

to the Library of Congress. The new customs

court will be organized late in the autumn

ranking next to the Supreme Court of the

United States, and if the new interstate

commerce court is authorized it will make

another tribunal of co-ordinate judicial power.

There will probably be need, therefore, of

such a building.

 

S aking to the Civic Forum at Carnegie

H in New York City on Dec. 28, on the

centenary of Gladstone's birth, Ambassador

James Bryce said that Gladstone's leadership

was marked by his work for peace and good

will among the nations. He was helped in

all his pubhc life b his deep religious faith and

earnest piety. his moral coura e, Mr.

Bryce said, was rare amon p0 iticians.

Gladstone's mind was open to t e call of any

good cause, which was the finest test of any

eadership.

The twelfth General Convention of the

Le al Fraternity of Phi Delta Phi was held

in ew York City, Dec. 28 and 29. Forty

out of forty-one active Chapters were repre

sented. Six applications from Law schools

were considered, and charters were granted

to the Pittsb h Law School and the Alcalde

Law Club of t e University of Texas. The

following were elected members of the Execu

tive Council :——Earl G. Rice, Seattle, Wash.;

Louis D. Barr, Mansfield, Ohio; Emmett

A. Donnelly, Madison, Wis; Herbert M.

Peck, Oklahoma City, Okla. ; Geo. A. Katzen

berger, Greenville, Ohio.

 

Necrologr The Bench

Bryant, judge Edgar E.—At Cofl'eeville,

Miss, Dec. 11, aged 48. Orator and jurist; a

popular but unsuccessful candidate for Gov

ernor of Askansas; a brilliant man of high

literary attainments.

Castor, éudge Lyman G.——At Vienna, 111.,

Dec. 9. or the past three years county

judge.

Cape, Walter Burton.—At San Francisco,

Cal., Dec. 6, aged 48. Served two terms on

the superior bench of California‘; formerly

president of the San Francisco Bar Associa

tion.

Davina, fudge james B.—At Sacramento,

Cal., Dec. 16, aged 48‘ One of the ablest

lawyers in California; formerly Justice of the

Peace in Sacramento, also Court Commissioner.

Fahrion, Ge0rge.—At Kiowa, Col., Dec. 67

aged 73. Judge of Kiowa county for thirty

seven years; never had one of his decisions

reversed; one of the best known lawyers in

the state.

Fitts, justice George H.——At Kingston,

N. Y., Dec. 17, aged 58. Served as city

attorney of Cohoes, N. Y., and Surrogate of

Albany county; elected Supreme Court Jus

tice for the Third Judicial Department in

1905; term would have ended in 1918.
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Green, judge A. H.—At Livingston, Tex.,

Dec. 18. Served in Confederate army in the

Civil War.

Jenkins, judge William Frank.—-At Eaton

ton, Ga., Dec. 17. Judge of the Ocmulgee

circuit for a number of years; served in both

the house of representatives and the senate

of Georgia. -

Jones, Leonard Au ustus.—-At Boston, Dec.

9, aged 77. Editor merican Law Review for

nineteen years; first presidin justice of Land

Court of Massachusetts; ommissioner on

Uniform State Laws from Massachusetts from

1891 to 1902.

Liddon, judge Benjamin S.—At New

Orleans, La., Dec. 23, aged 55. A pointed

to fill the vacancy caused by Chic Justice

Raney of the Florida Supreme Court in 1894;

elected that same year for a term of six years;

served less than a year and retired in 1897.

snlphen, judge Silas T.—At Defiance, 0.,

Dec. 11, aged 71. Prosecutingkattorney of

Defiance county; an influential mocrat; for

many years Common Pleas 'udge; president

of the board of trustees of efiance College.

Zollars, judge Allen.—At Fort Wayne,

Ind., Dec. 20, aged 70. Former judge of the

Indiana Supreme Court; for many years

attorney for the Pennsylvania Railroad.

 

NecrolorThe Bar

Ainney, Isaac.—At New York City, Dec. 14,

aged 38. Practised in Bay City, Mich., where

he was high in Masonic circles.

Andrews, George L.—At Hamden, Conn.,

Dec. 22, algled 50. Formerly Prosecuting

Attorney of amden; for six years town clerk,

and later clerk of the court at Hamden.

Biggs, Charles G.—At Sharpsburg, Md.,

Dec. 9, aged 59. Twice elected to Maryland

legislature, large fruitgrower and prominent

in Washington county, Md.

Bnrnes, C. Herbert-At Richmond Hill,

N. Y., Dec. 18, aged 43. Formerly secretary

to Supreme Court Justice Garretson of Flush

ing, L. I.

Chittenden, Horace H.—At Burlington, Vt.,

Dec. 26, aged 55. Was graduated from Yale

in 1874, and from Columbia Law School;

practised in New York and Burlington.

Coon, George C.——At Elizabeth, N. 1.,

Dec. 10. Lawyer and inventor.

Daniels, Charles E.—At Scranton, Pa.,

Dec. 14. P0 ular and successful member of

Lackawanna ar Association.

Daveis, Edward H.—At Portland, Me.,

Dec. 12, aged 91. Admitted to the bar in

1841; withdrew from practice in 1860; head

of Portland Gasli ht Company for fifty years;

author of Daveis Reports of Federal Cases.

Gontrnm, john F.-—At Gardenville, Md.,

Dec. 27, aged 54. Senior counsel for the

Board of County and Hi hway Commis

sioners, Baltimore, county, d.

 

Haines, Lewis Marshall-At Elkton, Md.,

Dec. 5, aged 62. Counsel for the Pennsyl

vania railroad; one of the leading lawyers of

Maryland.

Hamlin, Howland ].—At Shelbyville, 111:,

Dec. 12, aged 59. Former Attorney-General

of Illinois; born on a farm in New York,

taught school and read law at the same time,

was admitted to the bar in 1875; attorney {or

the Railroad and Warehouse Commission

during the Altgeld and Tanner administra

trons.

Hart, William M.—At Flatbush, N. Y.,

Dec. 31, aged 40. A duate of New York

lUniversity Law Schoo ; practised in Brook

yn.

Johnson, Henry A.—At Boston, Mass,

Dec. 23, aged 85. Had practised law in

i38oston since 1850; member Harvard Class of

44.

Lees, Edward M.—At Bridgeport, Conn.,

Dec. 19, aged 76. Practised in Westport,

Conn.; a veteran of the Civil War.

McLaurin, Anselm ].—At Brandon, Miss,

Dec. 22, aged 61. United States Senator

from Missouri; served through Civil War in

Confederate army; began the practice of law

in 1868; elected district attorney in 1870;

went to Legislature in 1879; became Governor

of Mississippi in 1895; elected to United States

Senate in 1900; elected for another term of

six years in 1907; always a champion of the

South in the Senate.

Moses, Raphael _].—At New York City,

Dec. 15, aged 66. Fought in Confederate

navy in the Civil War.

Newman, William H.—At New York City,

Dec. 30, aged 75. Won several famous insur

ance cases in the seventies; formerly a partner

of Judge Smith of Brooklyn.

Nye, Norman M.——At Brookline, Mass,

Dec. 19, aged 36. For twelve years in the

law ofiice of Horace G. Allen in Boston.

Robinson, Charles Pitts.—At Providence,

R. 1., Dec. 20, aged 68. Studied law at

Brown University and at Heidelberg, Ger

many; formerly president of the Providence

common council.

Sheldon, George P.—At Greenwich, Conn.,

Dec. 25, aged 62. Was graduated from Yale

in 1867, and from Columbia Law School;

counsel for, and later president of the Phenix

Insurance Co.

Thompson, Philip-At Washin ton, D. C.,

Dec. 15, aged 64. Fought in onfederate

army in the Civil War; elected Common

wealth's attorney for the Harrodsburg Ky.),

district; member of the Forty-sixth, orty

seventh and Forty-eighth Congresses.

Van Horne, Robert M.—At Mont omery,

0., Dec. 15, aged 48. Held sever oflices

under the city administration'of Cincinnati,

where he practised.

Van Winkle, Albert Wallace.—At New

York City, Dec. 17. Lawyer and president of

a harness company in New York.
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Roger Brooke Taney, Chief Justice of the United States’

By HENRY K. BRALEY

ASSOCIATE JUsTIcE OF THE SUPREME JUDICIAL COURT OF MASSACHUSETTS

N a government of divided, but co—

ordinated powers defined by a

written constitution, the different de

partments will tend to become promi

nent and influential in proportion to

their ability to meet the demands of

the popular will as it may be mani~

fested in the varying stages of national

growth. We have seemingly entered

upon a period when the people expect

a degree of personal leadership in the

executive branch far beyond that which

possibly can be exerted by the Con

gress. The exclusive control of the

veto power rightly holds the President

to a measure of responsibility which by

its mere exercise enables him power

fully and legitimately to control legis

lation, while the more than regal au

thority and patronage attached to the

office constitutes, when skillfully used,

one of the most potent forces for the

furtherance and establishment of the

Presidential will.

In the formative years, however,

while slowly and experimentally the

machinery of our constitutional system

was being adjusted, prominent mem

bers of the Cabinet or Senators, or Rep

 

"A aper read before the Brookline (Mass)

Thur‘ ay Club, Nov. 4, 1909.

resentatives, were largely, if not equally

influential in the administrations of

Washington and John Adams, and their

governmental conceptions, finding ex

pression along the lines of well defined

policies, influenced public opinion to

adopt at the polls their views of the

Constitution as reflected by the ad

ministration at the national capital.

The range of the government began and

ended in the political opinions and

movements of the executive and of

Congress. But meanwhile, although

the common law remained the inherit

ance of the states, whose courts ex

pounded and applied its principles, a

national jurisprudence was yet to be

created, and the powers of the judicial

department awaited definition.

The early history of the Supreme

Court of the United States as the head of

the federal judicial system is barren of

any effort to enter upon the task.

Clothed with the most ample powers

either of original or appellate jurisdic

tion in all cases in law and equity aris

ing under the Constitution, the laws

of the United States, and treaties made

under their authority, all cases of ad

miralty and maritime jurisdiction, and

controversies to which the United States
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is a party, to controversies between the

states, or between citizens of differ

ent states, or between citizens of the

same state claiming lands under grants

of different states, within constitu

tional limits its authority was absolute

and its judgments were final. Al

though in dignity and the attributes of

jural prerogative it was second to no

court of last resort in the civilized world,

and its members were removed from the

vicissitudes of political changes, owing

to the permanency of their tenure, po

sitions upon its bench, at first and long

afterwards, were not sought or looked

upon as the goal of professional ambi

tion. Robert Hanson Harrison, after

being commissioned an Associate Justice,

resigned the oflice and returned his

commission to accept the position of

Chancellor of the State of Maryland.

John Jay, who was commissioned by

Washington as the first Chief Justice

September 26, 1789, held the ofiice until

1795, when he resigned to accept the

Governorship of New York. John

Rutledge, of South Carolina, re

signed as Associate Justice to become

Chief Justice of that state, was com

missioned during a recess to succeed

him, but not being confirmed by the

Senate, William Cushing, the senior

Associate and the first Justice appointed

from New England, was promoted, but

declined the honor, the only instance

in the history of the court of the ad—

vancement of an Associate Justice to

be its head. He was followed by Oliver

Ellsworth of Connecticut, the framer

ofyahthe Judiciary Act of 1789, which

provided for the Circuit and District

Courts and the appellate jurisdiction of

the Supreme Court. Having been

appointed in October, 1799, one of the

three envoys extraordinary and minis

ters plenipotentiary to France, the Chief

Justice because of ill health resigned the

ofiice from Paris in 1800. John Adams,

then President, nominated Jay the second

time, who was confirmed, his commission

bearing date Sept. 19, 1800. Jay however

declined. Perhaps the standing of the

court, and the importance of its func

tions as viewed by men of public afiairs,

cannot better be shown than in his

words declining the office, written Jan

uary 2, 1801. “I left the bench," he

says, “perfectly convinced that under

a system so defective it would not ob

tain the energy, weight and dignity

which was essential to its affording due

support to the national government,

nor acquire the public confidence and re

spect which as the last resort of the jus

tice of the nation it should possess. . . .

Independent of this consideration the

state of my health removes every doubt."

He did not foresee that the court was

yet to become “the living voice of the

Constitution." It illustrates not only

the dearth of business but the fact that

the judicial oifice was largely looked upon

as a position whose duties were not incom

patible with the holding of other public

offices, to know that Jay concurrently

held the office of Chief Justice while acting

as special envoy of the United States in

England, while Chief Justice Ellsworth, as

we have seen, went to France as an

Ambassador. He left the court without

a quorum, as Judge Chase at the August

term in 1800 was absent from the bench

in Maryland on a political campaign in

favor of the administration. If this

course of action had persisted it would

have wrecked whatever standing the

court possessed as a seat of judgment.

But this great and threatening evil soon

passed.1

John Marshall, commissioned by John

Adams January 31, 1801, although he

retained the ofiice of Secretary of State

 

1See Carson's Supreme Court of the United

States, vol. I.
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until Jefferson's inauguration, from that

time on devoted his great powers to the

establishment of the court as an efi‘icient

part of the government. It constantly

advanced during the thirty-four years

of his administration, assisted and sup

ported by a group of able associates,

in the respect and estimation of the

country. It is not within the scope of

this paper to refer specially to the many

notable and earlier decisions by which

he may be said to have interpreted the

Constitution as a body of organic law,

alike adapted for the maintenance of a

strong central government as well as

recognizing and protecting the autonomy

of the states. In the long contest which

Marshall waged with Jefferson, Madison,

Monroe and Jackson, and the ever rising

forces of democracy, the one formidable

weapon in the judicial armory to which

the executive, and Congress could inter

pose no effective shield, was the power

to declare a federal statute void because

not within the sanction of the Consti

tution.

If Judge Dillon's view,2 that there are

times of great political upheaval and ex

citement in a democracy when the people

by operation of the organic law must be

protected from themselves until normal

conditions are restored, is the counter

availing balance giving poise to the

governmental machinery, yet in England,

"where freedom broadens slowly down

from precedent to precedent,” an act of

Parliament is supreme, binding alike

the courts as well as the subjects

of the realm. If the student of

forms of government may sometimes

hesitate before saying that the power of

a judicial tribunal to thwart the will

of the electorate as expressed through

their chosen legislative representatives

furnishes a greater safeguard for the

 

2 Laws and Jurisprudence of England and

America, 205, 206.

preservation of their liberties than if

legislatures were left untrammeled to

work out for good or ill the results

intended, our system so far not only has

been found workable and satisfactory

but has successfully stood the perils of

internecine conflict and the period of

reconstruction.

In Marbury v. Madison, 1 Cranch 137,

decided in 1803, is found the first an

nouncement of the doctrine that Con

gress has no power to pass a statute not

within the Constitution. The argu

ment of Chief Justice Marshall, while

simple, is conclusive. It is, that the

Constitution must be regarded as setting

a limit to the legislative power by the

terms employed in the instrument,

and the Supreme Court, upon which

original jurisdiction is conferred. must

decide conformably to the law, rather

than disregard the Constitution, where

the act of the legislature is in conflict

with its provisions. It is interesting to

recall that so much of this decision as

discussed the constitutional question

and announced this principle was en

tirely outside of the record and wholly

uncalled for. The court had no juris

diction whatever, and so said, of Mar

bury’s petition for a writ of mandamus

to compel Madison, who was Jefferson's

Secretary of State, to issue to him a. com

mission as justice of the peace, to which

office he had been appointed in the clos

ing days of President John Adams’ ad

ministration. The political diflerences

which gave a vivid accentuation to

the decision have long since passed,

and irrespective of party afliliations, or

that being without jurisdiction this part

of the opinion was wholly irrelevant,

the court has never departed from the

principles announced.

If Marshall when he died in the sum

mer of 1835 had securely laid this

corner stone of our federal jurispru
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dence, Roger Brooke Taney, his suc

cessor, who held office for twenty-eight

years, not only continued the founda

tions but profoundly influenced the

superstructure. Born in Calvert county,

Maryland, on March 17, 1777, his

maternal ancestors were of English

descent, while on his father's side the

Taneys were among the first settlers of

the state where they owned large landed

estates, which by descent became the

home of the future Chief Justice. To

be the head of this tribunal, which from

a position of feebleness had now ad

vanced under Marshall's guidance to a

place of almost overshadowing power,

the new Chief Justice was called at the

age of fifty-eight. What were his quali

fications for the great trust which he

had been chosen to administer?

Reared in an environment of refine

ment and affluence, and like his paternal

forbears a member of the Roman

Catholic Church, there was no school

but one kept in a log cabin within

ten miles of the plantation. To this at

the age of eight he was sent. Here he

acquired the rudiments of reading, writ

ing and arithmetic as far as the rule of

three. Another school somewhat far

ther away afiorded more advanced in

struction, but the teacher having be

come insane it was closed, and the father

having decided to give his son a classical

education, he fitted for college under

private tutors, and at fifteen years of

age entered Dickinson College at Carli'sle,

Pa., where three years later, in the au

tumn of 1795, he graduated the vale

dictorian of his class, and received the

bachelor's degree. Never of robust

constitution, and of a retiring dispo—

sition and contemplative habit of mind,

the fox-hunting, card-playing, hard

drinking proclivities of his father and the

neighboring planters do not appear to

have attracted him, although it is said

he could follow the chase through a

long day's hunt. In the authentic facts

of his life as they appear in "Tyler's

Memoir,” I am unable to find that he

ever sought recreation from the cares of

his profession in the solution of difiicult

problems in mathematics, or engaged in

scientific pursuits as a solace or avoca

tion. Having been destined for the

legal profession, in 1796 he began his

studies at Annapolis in the office of

Chief Justice Chase of the Maryland

Court of Sessions.

The bar of Maryland at that time,

among other distinguished men, num

bered in its ranks Luther Martin, Wil

liam Pinkney, Philip Barton Key and

John T. Mason. The terms of the court

held at Annapolis were attended by

these eminent lawyers, and for three

years he read law, listened to their argu

ments, and observed their methods in

the preparation and trial of cases. A

better school for a young man of Taney’s

intellectual capacity and habits of re

flection, providing him with the theory

of the law, with its practice by masters

of their art, could not have been fur

nished, even if in the opinion of the pro

fession of today the curricula and moot

courts of the law schools first be con

ceded as superior for the training of the

average student.

He was called to the bar in the spring

of 1799. Tall, with a dignified presence,

and well equipped for practice, he suf

fered like Erskine and other eminent

advocates, as he says in his incomplete

autobiography, from “a morbid sensi

bility," to which was added the weak

ness of a hot temper aroused almost to

fierceness by antagonism. He tells us

that at times these conditions were al

most so overpowering in the earlier

years of his career that he would have

willingly abandoned the law if other

means of support could have been pro
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vided. But with great strength of will

he fought both. He availed himself of

every opportunity which offered to

speak either in the court room or on the

hustings. It is not improbable that

these disabilities were intensified by his

always delicate and often infirm health,

and the untiring efforts which he was

obliged to put forth when coming in con

tact as he frequently did with those

great leaders. As Webster strove with

Jeremiah Mason, Franklin Dexter and

Rufus Choate until he met them on

more than an equal footing, so Taney

overcame these limitations until he en

countered the prominent men not only

of the Maryland bar as their equal, and

had his claim allowed, but in the larger

forum; and before the court of which he

was to become the official head, he did

not hesitate to engage with William

Wirt, or expose himself to the mighty

grip of Webster. He has been described

by a contemporary “as seeking no aid

from the rules of rhetoric nor from the

supplied graces of elocution. Nor did

he make a single quotation from the

poets. Yet his English was always

chaste and classical, and his eloquence

undoubtedly was great, sometimes im

petuous and overwhelming. He spoke

when excited from the feelings of his

heart, and as his heart was right, he

spoke with prodigious effect."

The wine of his opinions, as Dr. John

son said of Bacon’s writings, “is a dry

wine.” But his use of English as a tool

was masterly. Tyler in his memoir tells

us, "he was a diligent student. Law was

his chief study, but he devoted much time

to the study of history and letters. He

not only studied thoughts but be studied

words with uncommon care. He culti

vated a severe taste.” If his written

style, which is said to have been formed

from the reading of Shakspere and Ma

caulay, but tempered with the calmness

demanded in judicial expression, was so

limpidly clear as to be sought as a model

by Chief Justice Chase who succeeded

him, his spoken word accompanied by

robust argumentation, and presented

with sincerity and conviction, well may

have been of commanding power,

whether addressed to the court or to a

jury.

Of his pure and upright life, his

strength of character, his uniform cour

tesy to all with whom he came in con

tact, his independent thought, his demo

cratic breadth, from his early manhood

to the close of life, there is today no ques

tion. Born and nurtured in a slave

holding community, his father a slave

holder, Taney did not hesitate to defend

Gruber, a Methodist minister, who ad

dressed about four hundred negroes

denouncing slavery, causing his prose

cution for sedition. In his closing ad

dress to the jury which acquitted the

defendant, he used this language, which

seems to have voiced his convictions as

a man, for he manumitted the slaves

afterwards inherited from his father,

and never was a slave owner :

A hard necessity indeed compels us to

endure the evils of slavery for a time. It

was imposed upon us by another nation while

we were yet in a state of colonial vassalage.

It cannot be easily or suddenly removed.

Yet while it continues it is a blot on our

national character, and every lover of freedom

confidently hopes that it will be efiectually,

though it must be gradually wiped away,

and earnestly looks for the means by which

this necessary object may be obtained.

The road then as now to large public

preferment lay through the field of

politics, and Taney, in party affiliation a.

Federalist, entered the political arena.

He was defeated for the House of Dele

gates, but became a member of the state

senate, although unsuccessful in his

contest as a Representative to Congress,

owing to the dissensions of the Federalist
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party over the War of 1812, to which

he with many others was opposed. It

cannot, however, be said that he as

pired to lead a political life, and his

constantly increasing practice and rising

fame as a lawyer led him to remove

from Frederick, where he first settled,

to Baltimore, where he shortly became,

by appointment of the Governor, At

torney-General of the state. Never

much addicted to society, though ex

ceedingly gracious and urbane in social

intercourse, he gave himself unsparingly

to the law, and the reward both sure and

steadfast was his, of complete profes

sional success. But the time was now

at hand when at the age of fifty-two he

was to pass to a wider career, of which

the foundations had been broadly and

deeply laid.

In 1828 Gen. Jackson had been elected

President on the Republican ticket, de

feating John Quincy Adams, who ran

for re-election, and in organizing his

Cabinet desired a representative of the.

Federalist party. Taney, although op

posed to the War of 1812, after it began

cordially supported the government,

and this attitude, with his undoubted

qualifications for the ofiice, led to his

appointment as Attorney-General of the

United States. At this period, by rea

son of his personal fame, and as the legal

adviser of Jackson in his long contro

versy with the United States Bank,

Taney became and continued to be a

prominent personage in our national

life until the opening of the Civil War.

It has been his misfortune, as of other

eminent men of whom there are many

conspicuous examples, that generally

his place in our history has been de

fined by his political enemies, and not

by his friends. If within the range of

this paper, time does not permit of more

than a somewhat cursory notice before

his elevation to the bench, of his rela

 

tion to President Jackson, or the public

men who were his contemporaries, no

correct understanding of his influence

upon the Court and upon our law can be

formed without some reference to him

as a member of President Jackson's

Cabinet. Whether as Attorney-Gen

eral or Secretary of the Treasury, he no

doubt heartily approved of the Presi

dential policies, and not only advised

as to the veto of the bill renewing the

charter of the Bank of the United States

but substantially wrote the message. The

intensity of feeling over legislation relat

ing to the United States Bank was great.

The friends of the bank, Binney, Adams,

and McDuf’fie in the House, Webster,

Clay and Calhoun in the Senate, de

nounced Jackson and Taney in un

measured terms. It seemingly was not

enough to oppose them as political an

tagonists, whose acts were repeatedly

declared to be unconstitutional, but

their motives as men and lovers of their

country were assailed by the Whig press

and the rank and file of the party. It

did not tend to mitigate, but rather to

increase asperities, that the ground upon

which Taney advised Jackson, and upon

which Jackson really rested his policy,

was that the bank constituted a monop

oly more or less destructive of the state

banks, and dangerous in its tendencies

to the welfare of the states. Final

issue, however, was joined at the polls

in the Presidential election of 1832, and

Jackson was vindicated. Having failed

to obtain a continuation of its charter

no course was left except liquidation,

and the state banks having been‘- found

safely adequate as fiscal agents of the

government, the President directed Mr.

Duane, Secretary of the Treasury, to

withdraw the deposits of the United

States, and upon refusal, he was re

moved, and Taney. who had remained

in the second Cabinet as Attorney
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General, resigned that oflice, and at

once was appointed Secretary of the

Treasury. He issued an order that no

further deposits of government funds

should be made, but the money deposited

was only withdrawn as the needs of the

treasury required. Party feeling still

ran high, and the Senate was under the

control of the Whigs. His appoint

ment to the Secretaryship had been

made during recess, and when, on June

3, 1834, his name was sent to the Senate

the nomination was promptly rejected,

being the first time that a Cabinet ap

pointment had failed of confirmation.

Taney resigned and retired to Baltimore,

where he was received with every demon

stration of affection and honor.

If the struggle over the bank had

ended, personal antagonisms born of the

strife survived. Webster in a public

address at Salem spoke of Taney as the

"pliant instrument” of Jackson, to

which at a public dinner in Baltimore

Taney returned this neat retort :—

Neither my habits nor my principles lead

me to bandy terms of reproach with Mr.

Webster or anybody else, but it is well known

that he has found the bank a profitable client,

and I submit to the public whether the facts

I have stated do not furnish ground for be

lieving that has has become its “pliant instru

ment," and is prepared on all occasions to do

its bidding whenever and wherever it may

chose to require him. In the situation in

which he has placed himself before the public

it would far better become him to vindicate

himself from imputations to which he stands

justly liable then to assail others.

Taney now had been the recipient

of distinguished honors. In the atmos

phere of large affairs, and in his asso

ciation with the leading public men of

his time his mind had broadened. His

extensive juristic learning, leavened by

this invaluable experience, began to

take on more and more characteristics

of wisdom. The higher ranges of the

law in its application to the administra

tion of our form of government had be

come familiar. Profoundly versed in

the common law, equity jurisprudence,

and maritime law, he walked with ease

where lesser though able lawyers sought

their course with chart and compass.

Time, and association with his fellows,

had tempered without weakening, moral

and mental qualities which gave him

strength and determination for large

achievement. Inflexible in purpose when

once his line of action had been decided

upon, he did not force his way, but by

argument and persuasion oftentimes

subtle, yet never disingenuous, moved

steadily to the goal.

If General Jackson never forgave an

enemy he never forgot a friend, and Mr.

Justice Duvall of Maryland, who had

been appointed by President Madison,

having resigned because of his advanc

ing age, in January, 1835, after a judicial

service of twenty-four years, the Presi

dent sent Taney’s name to the Senate

to fill the vacancy. Marshall, upon

hearing of the nomination, wrote to

Senator Benjamin W. Leigh of Virginia:

“If you have not already made up your

mind on the nomination of Mr. Taney,

I have received some information in his

favor which I wish to communicate.”

But the Senate took no action until the

end of the session, when it voted to

postpone indefinitely, and the nomina

tion expired with the adjournment of

Congress. We shall now see how “the

Whirligig of time brings in his revenges.”

Chief Justice Marshall having died in

the summer of 1835, on Dec. 28, Presi

dent Jackson nominated Taney to be

Chief Justice. ‘The political complexion

of the Senate had changed, and though

Clay and Webster still vigorously op

posed him on political grounds, on

March 15, 1836, the nomination was con

firmed by a majority of fourteen votes,
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and his commission issued. It must

have been with no little satisfaction that

the old soldier remarked at the inaugura

tion of Van Buren, “There is my de

feated Minister to England sworn in as

President of the United States by my

defeated judge of the Supreme Court."

He had now obtained a position as the

head of a department to which Webster

and Bryce refer as "the most powerful

branch of the government." But this

should be qualified by the reflection

that the mandate of the Court may be

functionless unless the executive recog

nizes and enforces it. The physical

power of the federal government is under

the control of the executive and of Con

gress. There is a suggestion of a. grim

possibility in Jackson's comment on the

opinion of the court in Worcester v. State

of Georgia, 6 Pet. 575, "John Marshall

has made his decision, now let him en

force it," or in the subsequent action of

President Lincoln, who ignored the writ

of habeas corpus from the same tribunal,

although Congress had not then voted

to authorize him to suspend the privi

lege. It should not however, be over

looked in any consideration of the

functions of the court, or the judicial

conduct of its members as expressed

in opinions on constitutional law,

that judges carry their political views

with them upon the bench, and espe

cially is this true of appointments to

the Supreme Court of the United States,

which from its formation have always

been largely partisan. Taney, like his

predecessors, even when clothed with

the judicial ermine, was not exempt from

the effect of the political convictions of

a lifetime. It was repeatedly said by

opponents that he owed his appoint

ment to his aid and support of General

Jackson in his contest with Biddle over

the United States Bank, and because in

obedience to the wishes of his chief he

 

had removed the deposits. But his

predecessors, Ellsworth and Marshall,

largely owed their advancement to

effective service in the interests of the

Federalists,while Salmon Portland Chase,

his immediate successor and one of the

chieftians of his party, went from the

Secretaryship of the Treasury to the

bench. We may dismiss without fur

ther comment these attacks as the last

echoes of party strife. Clay on his part

recanted and generously gave his un

qualified approval of the administration

of the Chief Justice. Webster, always

more temperate in comment, cordially

recognized the excellence of the Court,

and in a letter to Story commended the

judicial work of Taney.

The Chief Justice took his seat on the

bench at circuit at the April term, 1836,

in Baltimore, and at the January term,

1837, presided for the first time over the

full court. Without making radical de

partures Taney sought to bring the

structure framed by Marshall into

greater harmony with the plans of the

makers of the Constitution. It has been

well said,3 "It is owing largely to the

genius of these two great Chief Justices

that an indestructible nation of inde

structible states is due. Who in this

work performed the greater service is a.

question which will be answered acc0rd~

ing to the political views of the person

to whom it is propounded.” No history

of the American nation worthy of the

name can be written which does not

deal with their work. As well might

the historical student expect to compre

hend the development of the English

people without some knowledge of West

minster Hall, the Assizes after Sedgemoor,

and the Trial of the Seven Bishops.

Historians and essayists vary accordingly

as they write from the point of approach

 

3Great American Lawyers, v. 4, p. 77, “Taney,'

by Prof. Mikell.



Roger Brooke Taney 157

  

of the partisan narrator, or are guided and

informed by an impartial study of con

stitutional law. If many of the political

critics seem to forget, when reviewing

the work of Taney, that there is no ju

dicial alchemy by which you can evolve

sound constitutional law out of the in

stincts of mere partisan politics, so the

constitutional lawyer sometimes fails to

appreciate the motive power of facts,

and becomes forgetful of the truth that

in a democracy grave questions afiecting

its welfare are never settled until settled

according to the dictates of the moral

consciousness and sound sense of justice

of the plain people. The stream can

rise no higher than its source, “and the

general standard of justice in a munici

pal society is so much of the general rule

of morality and ethics as that society

chooses to enforce upon its members.”

All laws, written or unwritten, really

rest upon public opinion.

In the realm of constitutional juris

prudence the lawyer who has become

not only familiar with systems and codes

but with their administration by courts

of justice, treads with surer footing and

is a more illuminating guide than he

who deals with the subject solely as a

theorist or treats the sovereignty of the

states and the prerogatives of the central

government as mere incidents varying

with the ebb and flow of political par

ties. In his “John Marshall," speaking

of Marshall’s work, Professor James

Bradley Thayer observes :—

He determined to give full effect to all the

affirmative contributions of power that went

to make up a great and efficient national

government, and fully also to inforce the

national restraints and prohibitions upon the

states. In both cases he included not only

the powers expressed in the Constitution but

those also which should be found, as time

unfolded, to be fairly and clearly implied in

the objects for which the federal government

was established.

Of the efiect of this interpretation Pro

fessor McDonald says in the “History of

the American Nation," edited by Alfred

Bushnell Hart, under the title of “Jack

sonian Democracy” :—

It was the development of the doctrine of

implied powers . . . stated by Marshall in a.

long series of decisions [that] had given the

judicial authority a scope far beyond anything

that could have been dreamt by those who

saw the national government inaugu

rated. . . . If progress was to continue in

this direction the authorityof the nation would

soon be overwhelmingly supreme, and the

“sovereignty of the states" would become ere

long only a memory and a name.

No process of reasoning is required to

show that when once the doctrine of

implied powers is accepted in its broadest

scope, there is no observable limit to

which it may not be extended in the

hands of a strong Chief Justice, sup

ported by a court which stamps with the

impress of final authority its construc

tion of our national charter. While

interesting and instructive, I cannot

enter farther into this field, and refer

to the attitude and decisions of the

court upon constitutional questions

since Taney’s time. When Marshall died,

three cases of large interest had been

argued and discussed, but apparently

were not ready for decision. By reason

of his death and lack of a majority they

now came on for reargument.

Let us for a moment glance at the

personnel of that great bench. To the

right of the Chief Justice sits Joseph

Story, on the left William Thompson.

Then follow in the order of their appoint

ment McLean, Baldwin, Barbour, while

Wayne, the last appointee of President

Jackson, who had filled the majority of

the seats during his Presidency, and

destined to survive all his associates,

was the junior judge. The original

practice had been for the Chief Justice

to act as the organ of the court, and while

;
l
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this had been changed to some extent in

Marshall’s day, noweach judge who wrote

an opinion read it upon the coming in of

the court. Formerly, in all constitu

tional questions judgment was not de

livered unless all of the members of the

court had come into substantial agree

ment, but in the last days of Marshall

this practice ceased. Thereafter, unless

a majority of the court concurred, such

cases stood for reargument.

We may pass over the cases of Miln

v. New York,4 where it was decided

by a majority of the court, Mr. Justice

Story dissenting, that a state statute

requiring the master of every vessel

arriving at the port of New York to re

port to the public authorities in writing

the number of his passengers did not

interfere with the authority to regulate

commerce within the express grant of

the federal Constitution, and Briscoe v.

Bank of the Commonwealth of Kentucky,5

in which it was held that the act of

the legislature in chartering a state bank

was not repugnant to the provision

in the federal Constitution which pro

hibits the states from issuing bills of

credit, as there was no limitation in that

instrument on the power of the state to

charter a bank, it having such power as

an incident of state sovereignty, and

come directly to the last case, The

Charles River Bridge v. Warren Bridge,6

which had come up on a writ of error

from the Supreme Judicial Court of

Massachusetts, where the bill had been

dismissed by an evenly divided court.

In 1650 the legislature granted to

Harvard College the power to dispose of

the ferry plying between Charlestown

and Boston over the Charles River.

The college received the .profits until

1785, when the legislature incorporated

a company known as “Proprietors of

 

‘8 Pet. 120.

5 11 Pet. 257

611 Pet. 420.

the Charles River Bridge" to build a

bridge "in the place where the ferry is

now kept.” The right to receive tolls

was granted to the company. Its char

ter was limited to forty years, and until

the expiration of that term it was to pay

the sum of two hundred pounds annually

to the College. After the expiration of

the period the bridge was to become

the property of the state, except that

the College was to receive a reasonable

compensation for the annual income of

the ferry which it might have received,

if the bridge had not been erected. The

bridge was built and opened for travel,

and in 1792 the charter was extended

for a further period of seventy years.

In 1828 the legislature incorporated the

“Proprietors of the Warren Bridge” to

build another bridge over the river in

proximity and substantially parallel

with the first bridge. The right to take

tolls was granted to this company, but

the bridge was to become free after the

expenses of the proprietors in building,

and maintaining the bridge had been

reimbursed. This period, however, was

not to exceed six years from the time of

entering upon the bridge, and beginning

to receive tolls. The proprietors of the

Charles River Bridge filed a bill in equity

in the Supreme Judicial Court to obtain

an injunction preventing the erection of

the Warren Bridge, and for general re

lief, claiming that the act authorizing the

Warren Bridge impaired the obligation

of the contract between the state, the

college, and itself. A great principle of

public policy was for the first time pre

sented for decision. It was whether the

state which had chartered the corporation

known as the Charles River Bridge was

prohibited from chartering a free bridge,

because while there was no express pro

vision to this efiect, in granting the

charter to the Charles River Bridge,

the state impliedly agreed not to charter
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another bridge which might be erected so

, contiguous as to lessen the tolls. Webster

appeared for the plaintiff, while Professor

Greenleaf represented the defendant.

Webster in concluding his argument

said :—

The plaintifis have placed their reliance

upon the precedents and authority estab

lished by this honorable Court in the course

of the last thirty years in support of that

Constitutionwhich secured individualproperty

against legislative assumption, and they now

ask the enlightened conscience of this tribunal

if they have not succeeded in sustaining their

complaint, upon legal and constitutional

grounds.

The opinion by the Chief Justice very

plainly demonstrates that the diversion

of travel was not an impairment of the

obligation of contracts prohibited by

the Constitution, as there having been

no express contract of an exclusive

privilege, no implied contract was to be

inferred, and the act therefore did not

conflict with the federal Constitution :——

We cannot deal thus with the rights re

served to the states, or by legal intendment

and mere technical reasoning take away from

them any portion of. that power over their

own internal policy, and improvement which

is necessary to their well being and pros

perity.

Then with the forecast of the statesman,

he proceeds with a line of reasoning alike

applicable to the conditions of that day

and to our own time of parallel rail

roads, railways, and telegraph and tele

phone systems :—

If this court should establish the prin

ciple now contended for, what is to become

of the numerous railroads established on the

same line of travel with turnpike companies;

and which have rendered the franchises of the

turnpike corporations of no value? Let it

once be understood that such charters carry

with them these implied contracts, and you

will soon find the old turnpike corporations

awakening from their sleep, and calling upon

thislcourt to put down the improvements

which have taken their place.

The decision was of far-reaching effect,

and Webster for the first time had met

defeat in the argument of a constitu

tional question.

It is more than a tradition that Chief

Justice Marshall when the case had first

been argued was of a different opinion,

and was inclined to hold that the state

had no power to grant the charter to the

Warren Bridge. In support of this view

and as he openly stated, in conformity

with the position of Marshall, Mr. Justice

Story dissented in an elaborate opinion,

in which Mr. Justice Thompson con

curred, and not only Story and Webster

felt that the end of federal supremacy

had come, but Chancellor Kent in a

letter to Story wrote, “I have lost my

confidence and hopes in the constitu

tional guardianship and protection of

the Supreme Court.”7 Time, however,

the enlightener as well as consoler, has

furnished the true perspective, and in

1891 Mr. Carson, in his history of the

Supreme Court of the United States,

justly and succinctly sets forth the

soundness and effect of the decision in

these words :—

It has enabled the states to push forward

great improvements by which the surface of

the earth had been subjected to the domain

of man. The principle of the Dartmouth

College case was limited in its application,

before it had been carried to the extreme

which would have left the state governments

in possession of little more than a shell of

legislative power. All the essential elements

of state sovereignty would have been parcelled

out, without the possibility of reclamation,

through recklessness, or something worse,

among a crowd of applicants for monopolistic

privileges.

There were other numerous and note

worthy decisions where may be found

the roots of doctrines which by the

 

7 See 3 Kent's Com., 14th ed.. 459.
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lawyer of today are looked upon as ele

mentary in federal jurisprudence. In

Bank of Augusta v. Earle,8 upon the

ground of comity, it was first decided

that corporations of one state can sue in

the courts of another, and in 1841 the

License cases from Massachusetts, Rhode

Island, and New Hampshire, reported

under the name of Thurlow v. Massa

chusetts, Fletcher v. Rhode Island and

Pierce v. New Hampshire,9 came be

fore the court, and it was decided that a

state can regulate the trafiic of intoxi

cating liquors within its borders. Lu

ther v. Borden10 brought up a phase of

the Dorr Rebellion. The action was

trespass for assault. The defendants

justified under the authority of the

government which had appointed them.

The court, however, was not to be en

ticed into deciding which government

was legal, and while saying the question

was purely one of political power to be

determined by the political, not by the

judicial department of the government,

declared that the state courts having

decided the question the federal tribunal

had no jurisdiction to interfere. In

February, 1845, the Congress by ap

propriate legislation had extended the

admiralty jurisdiction over the great

lakes and navigable waters of the coun

try. The question at once arose,

whether the act was constitutional, and

the Genesee Chief having been libeled

for collision on Lake Ontario with an

other vessel, it was presented for decision.

Of this opinion, reported in 12 How.

443, which fully sustained the act, noth

ing but commendation has been written.

The Chief Justice rose fully to the height

of the argument, and in lucidity and

elegance of expression the opinion ranks

with the best juristic efforts. It needed

to be convincing, for in The Thomas

 

Jefferson,11 and The Steamer Orleans v.

The Phzrbus,12 the court in opinions by

Judge Story had decided that here as in

England the maritime jurisdiction of the

federal courts was restricted to the ebb

and flow of the tide.

It was finely said by Matthew Arnold

in praise of Sophocles that “he saw life

steadily and saw it whole.” So if you

read the opinions of the Chief Justice,

whether an important constitutional

question is to be examinedidiscussed and

decided, or the various questions requir

ing the application of the principles of

maritime or the municipal law or reme

dial law are to be determined, you find

displayed the same calm deliberation

which surveys and grasps the whole sub

ject, and then without wavering moves

gradually but irresistibly to a conclusion.

He possessed the power, the gift of his

birthhourcommon to Mansfield, Marshall,

and Shaw, of looking with illuminated

insight into the future, which led him to

develop and administer the law so that

it should be progressive in its operation

without weakening its practical and

positive application to the case to be

decided.

In the serenity of the judicial atmos

phere twenty-four years had now passed,

and the political animosities of earlier

days had long since faded away. Allwho

came in contact with the court, or knew

of the performance of its functions,

recognized and conceded his fitness for

the exalted oflice. His greatness had

been slowly ripening, until in the esti

mation of the bar and the public men of

his time, he was not only the titular,

but by intellectual primacy the acknowl

edged head of the department. But a

cloud which when it first appeared in the

horizon was no bigger than that which

the servant of the prophet saw from

 
a 13 Pet. 519.

° 5 How. 504.

1° 1 How. 1.

n 10 Wheat. 428.

‘7 11 Pet. 175.
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Carmel had begun to overcast the

political heavens.

At the December term, 1854, the case

of Dred Scott v. Sanford first appeared on

the docket of the court, having come up

on writ of error from the judgment of

the Circuit Court of the United States

for the District of Missouri, which had

decided that being a slave, Dred Scott

was the lawful personal property of

Sanford. Of the Chiefs associates

when he took the oath of oflice only

Wayne of Georgia, the last surviving

associate of Marshall, and McLean of

Ohio, remained. After them in order

of seniority sat Nelson of New York,

Grier of Pennsylvania, Catron of Ten

nessee, Curtis of Massachusetts, who

had been appointed by Fillmore to suc

ceed Woodbury, Daniel of Virginia, and

Campbell of Alabama. It was before

these judges, each eminent as a jurist,

that the most celebrated case in Ameri

can judicial annals when the conse

quences of the decision are weighed

came on for argument.

We of today little realize the inten

sity of feeling which the agitation over

the extension of slavery had aroused.

Into that hour of fury and sectional

strife the future historian, after a sufli

cient time has passed, will enter with

such fullness of information and clarity

of judgment as to do full justice to all

the participants, whether they joined

issue in the forum, or on the field.

The contest was inevitable. And while

Jackson and Webster had postponed the

final arbitrament of arms, it was not

within the power of legislatures or courts

or of statesmen to stay the march of

public opinion, which more and more

would not be satisfied with half measures

but demanded the abolition of slavery.

The “free soil" party, although it had

lost the Presidential election of 1856,

had been organized to oppose its ex

tension, and it kept up a constant agita

tion aided by an ever increasing senti

ment in its favor at the north. Many

of its members looked upon the fugitive

slave clause of the Constitution “as a

covenant with death and an agreement

with hell,” while the rank and file of the

party regarded laws enacted for its en

forcement as a national disgrace, to be

removed from the statute-book at all

hazards. It was Taney's misfortune that

during the closing part of his judicial

career the question of whether the na

tion could exist “half slave and half

free" was never absent in some form

from the public mind, and indirectly

presented itself in new phases for de

cision in the federal courts. It had un

hesitatingly been decided by Chief Jus

tice Marshall in Williamson v. DanieLs,13

when construing a bequest, and by Mr.

Justice Story in Prigg v. Pennsylvania,“

and Chief Justice Taney in Strader v.

Graham,“ that slaves were personal

property. It was established law, what

ever might be rightfully said by moral

ists and humanitarians of the iniquity of

such a conception, or of a doctrine so

unjust, and subversive of the higher

law, that a slave was a chattel, passing

with his oflspring by bargain and sale

from owner to owner. The Missouri

Compromise in 1820, when Missouri was

admitted to the union as a free labor

state, provided that slavery should not

be carried into the territory north of

36° and 30', which was the parallel of

latitude bounding Missouri on the south.

The compromise of 1850 declared that

Congress would not interfere with the

question of slavery in the territories

organized since the Missouri Compro

mise, but would leave the question to be

determined by their inhabitants when

admitted as states. In 1852 the Demo
 

" 12 Wheaton 568.

l‘ 17 Peters 611.

1' 10 How. 82.
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cratic party in its platform pledged itself

to maintain the compromise of 1850,

but notwithstanding this pledge the

Kansas-Nebraska bill was introduced,

which became law, and territory as

signed as free under that compromise

was then open to settlement by slave

owners accompanied by their slaves.

Then followed the scenes in Kansas

which embittered both North and South.

Deep called unto deep as with in

creasing recrimination each section ap

proached the line of cleavage. No one

will accuse Judge Curtis of being an

alarmist, or as viewing great public

questions or movements other than

sanely, but in April, 1850, in an address

of'welcome to Mr. Webster, after having

alluded to the American nation, its

prosperity and glory, and that it was

only under the Constitution that the

union could be preserved for .posterity,

he continued:

Recent events have awakened our most

painful attention to this great subject. You

are well aware, sir, that it involves some

important conflicting interests, and still more

conflicting opinions and feelings. Any at

tempt to reconcile them must for a time at

least be the cause of offending many honest

men. But even they, ‘sir, can scarcely with

hold their respect from manliness which dares

to speak disagreeable things, and from the

patriotism which seeks in a spirit of concilia

tion a remedy for an inflamed and disordered

state of the public mind.

In reply, among other things, Mr.

Webster said, referring to the 7th of

March speech:

I have felt it my duty on a late occasion

to make an effort to bring about some amelior

ation of that excited feeling on that subject,

which pervades the people of the country

everywhere North and South, and made an

eflort also to restore the government to its

proper capacity for discharging the proper

business of the country, for now, let me say,

it is unable to perform that business. That

it may regain that capacity there is necessity

for efiort both in Congress and out of Con

gress. Neither you nor I shall see the legis

lation of the country proceed in the old har

monious way until the discussion in Congress

and out of Congress upon the subject to which

we have alluded shall be in some way sup

pressed. Take that truth home with you,

and take it as truth. Until something can

be done to allay this feeling now separating

men, and the different sections, there can be

no useful and satisfactory legislation in the

two houses of Congress.

The futility of attempting to convert

a political into a judicial question was

shown by the result in the case of Dred

Scott. It is unnecessary to refer to the

accusations of conspiracy of either himself

or the majority of his associates with

slave-holders, or with the President, or

his alliance with motives that were unholy

or infamous in the administration of

the judicial office. All these charges

have long since been exploded and

shown to have no basis of fact upon

which to rest. He had said in his

opinion :—

It is difficult at this day to realize the

state of public opinion in relation to that

unfortunate race which prevailed in a civil

ized and intelligent portion of the world at

the time of the Declaration of Independence,

and when the Constitution of the United

States was framed and adopted. They had

for more than a century been regarded as

beings of an inferior order, altogether unfitted

to associate with the white race in social or

political relations, and so far inferior, that

they had no rights which the white man was

bound to respect, and that the negro might

justly and lawfully be reduced to slavery for

his benefit.

The phrase “that they had no rights

which the white man was bound to re

spect" was wrenched from its context,

seized upon, and promulgated through

out the North until it is no exaggeration

to say that in the mind of the masses

the name of Taney was-the incarnation

of injustice and judicial infamy. Ornate

perhaps in expression, but no less severe,

were the comments of Seward, of Sumner,
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of Phillips, of Garrison, and the famous

and shrewd innuendo of Lincoln, who

in the campaign with Stephen A. Doug

lass carried with him a copy of Curtis’s

great dissent, from which it is said he

drew many of his arguments in reply to

the author of the Kansas-Nebraska bill.l6

,QAs the decade preceding the opening

of the Civil War advanced premoni

tions of the coming storm multiplied, and

casting about to find some relief by

which presumably it could be averted,

President Buchanan in 1856 most un

wisely said in his inaugural that a case

was pending in the Supreme Court of

the United States as to the occupation

of the territories by slave owners by

whose decision he should be governed,

and which might determine the vexed

question. He referred to the Dred Scott

case, of which the best statement, taken

from the reports, is given by George

Ticknor Curtis, who was of counsel for

Dred Scott. Dred Scott was a negro

slave, and belonged to one Dr. Emerson,

a surgeon in the army of the United

States. Emerson took him from the

state of Missouri to a military post at

Rock Island, in the state of Illinois, and

held him there as a slave until 1836.

Emerson then removed him to the mili

tary post at Fort Snelh'ng in the terri

tory of the United States north of 36°

30' and north of the state of Missouri,

where he held him as a slave until 1838.

Dred Scott married Harriet, a negro

slave of another officer of the army, and

she was'ltaken by her master to Fort

Snelling and there held as a slave until

1836, when she was sold to Dr. Emer

son, and he held her as a slave at that

place until 1838. In 1838 the plaintiff

and Harriet with Dr. Emerson's consent

were married. There were two children

born of the marriage, one in the state of

 

1' See v. 2, p. 270, Rhodes’ History of the United

States.

Missouri and the other on a steamboat

on the Mississippi River north of the

north line of the state of Missouri. In

1838, Dr. Emerson removed Dred Scott

with his wife and children to the state

of Missouri, where they had ever since

resided. Before suit was brought

Dr. Emerson had sold and conveyed

Dred Scott, his wife and chifdren, to

Sanford as slaves, and he thereafter

claimed to hold them, and each of them,

as his property. Dred Scott brought

suit for his freedom in the Circuit Court

of St. Louis county in the state of Mis

souri,17 and obtained judgment in his

favor, but the Supreme Court of the

state, on a writ of error reversed the judg

ment and remanded the case to the state

circuit court, where it was continued to

await the decision of the case subse

quently brought in the federal court.

When the last case came on for trial

at circuit, the facts which have been

stated being proved, the jury under

instructions from the court returned a

verdict that the plaintiff, his wife and

children, were negro slaves, the lawful

property of the defendant. When the

case reached the Supreme Court of the

United States it presented two principal

questions :—

First, Whether Scott by reason of his

African descent from ancestors who were

imported into this country and sold as slaves,

independent of the question of his personal

freedom, could or could not be a citizen of

one of the states of this union.

Secondly, Whether Scott, who was formerly

a slave in the state of Missouri, having been

taken by his master into the free state of

Illinois and then into a part of the Louisana

Purchase north of the parallel of 36° and 30'

where slavery was prohibited by an act of

Congress known as the Missouri Compromise

and then brought back into the state of

Missouri, was not legally and effectually

emancipated by residence with his master in a

free state or free territory so that the condi

 

" Drad Scott v. Emerson, 15 M0. 576.
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tion of servitude would not reattaeh to him

on his return into Missouri.

If it was decided that Scott was not

within the Constitution by reason of his

African descent, then it was clear

enough that the circuit court had no

jurisdiction, and the order would be to

direct that court to dismiss the case,

and there would be no necessity of tak

ing up the second question. Both ques

tions were presented at the first argu

ment Feb. 11, 1856, and after consulta

tion by the court the case was assigned

to Mr. Justice Nelson to write the opin

ion upon the first ground, to which

Justices McLean and Curtis announced

that they would dissent. After Judge

Nelson had written the opinion, Mr.

Justice Wayne, believing that if the

second question was decided the agita

tion over slavery would cease, persuaded

the Chief Justice and the majority of his

associates to take up and decide the

constitutionality of the question whether

Congress had the right to prohibit sla

very in the territories. May 12, 1856,

a reargument was accordingly ordered,

which took place Dec. 15, 1856, and the

case was decided March 6, 1857, in a

majority opinion written by the Chief

Justice sustaining the ruling below, and

further declaring that Congress could

not constitutionally prohibit slavery in

the territories carved out of the

Louisiana Purchase. An irretrievable

mistake was thus made in going beyond

the record.18 In his argument in Pollock

v. The Farmers’ Loan & Trust Com

pany,19 the late James C. Carter uttered

this profound warning :—

Nothing can be more unwise or danger

ous, nothing more foreign to its spirit, than

attempts to baflie and defeat a popular deter

mination by a judgment in a law suit. If an

 

overwhelming majority in an effort to accom

plish justice finds itself arrested in its course

by another majority of a body of six or more

who happen to have a different opinion upon

substantially the same questions, but who

speak with a different authority, and to utter

the will of the law, the consequences can

hardly fail to be disastrous to the law itself.

The popular majority, if persistent, is likely to

find its way to the accomplishment of its end

over the ruin it may be of any Constitution,

or of any court.

When Taney died, Congress refused

the customary portrait bust of the Chief

Justice to be placed in the court room,

and it was not until the death of Chief

Justice Chase in 1873 that the statues

of both were voted, and his efiigy in

marble was fittingly placed by the side of

his illustrious predecessor.

But as time wore on, as the intensity

of views over the abolition of slavery

became modified and normal national

judgment resumed its sway, the opinions

ofmen changed and a more just estimation

began to prevail. One by one the impu

tations cast upon him have been shown

to have been groundless, by Tyler, Curtis,

Reverdy Johnson, Clarkson N. Potter,

Blaine, Carson, James Ford Rhodes,

Professor Mikell and others, until the

eclipse of this malign influence has

passed from ofi his fame, and in the

firmanent of our jurisprudence his repu

tation as a great jurist and upright judge

glows with steady radiancelg“ But al

though the opinion in the Dred Scott

case was written when the Chief Justice

was eighty years of age, the time to lay

the judicial armor off had not yet come,

and at fourscore he held on his way

with mental vision undimmed, and his

intellectual power unabated. He was

yet to vindicate his unwavering stand

with Jackson against nullification and

disunion in whatever form it might show

its presence, in an opinion in which, with
 

1' See Monthly Law Review N. S. v. 10, p. 61, for

an instructive review of the Dred Scott case. The

article is said to have been p ared by the late

Judge Lowell or the late Judge oraoe Gray.

1' 158 U. S. 601.

u"I am indebted to these writers for many of

the facts and incidents used in this paper.
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trenchant logic and perspicacity of ex

pression, he demonstrates that the fed

eral union, while composed of indestruct

ible states, is itself indestructible and

paramount.

In 1857 the extraordinary and popu

larly unknown cases of Ableman v.

Booth, and United States v. Ableman,2o

arose. We are wont to refer to the

Hartford Convention and the action of

South Carolina over the tarifi law as

the prominent examples of the expres

sion of the doctrine of the right of a

state to secede or to nullify the federal

law. In the state of Wisconsin an

effort had been made to inforce the

obnoxious fugitive slave law, and the

Supreme Court of the state promptly

declared the act of Congress uncon

stitutional, while the state resisted to

the utmost the inforcement of the stat

ute. Booth had aided in the escape

of a fugitive slave from the United States

deputy marshal, who held him under

process issued. by the United States

District Court. He was arrested for

this offense, tried, convicted, and sen

tenced in that court. Upon his appli

cation the Supreme Court of Wisconsin

discharged him upon habeas corpus. A

writ of error was then issued by the

United States Supreme Court upon ap

plication of the Attorney-General, Jere

miah S. Black, to which the Supreme

Court of Wisconsin directed its clerk to

make no return, and to make no entry

upon its record concerning it. The Su

preme Court of the United States then

ordered a copy of the proceedings, which

the Attorney-General had before pro

cured, to be entered upon its docket

with the same legal effect as if the clerk

had made the proper return, and the

case thus stood upon the docket for ar

gument. Judgment in favor of the

United States, reversing the judgment
 

of the Supreme Court of Wisconsin, was

pronounced March 7, 1859, upholding

the exclusive jurisdiction of the federal

over the state courts. Thereupon the

state legislature, in joint resolution

adopted March 9, 1859, solemnly de

clared that the judgment of the Supreme

Court of the United States was "without

authority, void and of no force," and

“that a positive defiance of . . . all un

authorized acts done under color of . . .

the Constitution is the rightful remedy."

Like his predecessor, in the case of The

Cherokee Nation v. The State of Georgia,21

the Court was powerless to carry out its

mandate. Only the executive by use

of military power could inforce the judg

ment. Happily no state has since fol

lowed this unwise example, although

Wendell Phillips said: “Some of us had

hoped that our beloved commonwealth

would have placed that crown of oak on

her own brow. Her youngest daughter

has earned it first.” This decision has

been often cited in support of the para

mountcy of federal jurisdiction over

state, where jurisdiction is conferred

by the federal Constitution.

March 4, 1861, Abraham Lincoln was

inaugurated, and for the seventh time the

Chief Justice administered the oath of

office to a President of the United States.

Not only were physical infirmities in

creasing, but the throes of civil war were

more and more felt. Washington was

becoming an armed camp, and even

Baltimore, his own home, shared in the

passions of the impending conflict.

May 25,1861, John Merryman, a resi

dent of Baltimore and a citizen of Mary

land, was arrested by the military au

thorities and committed to the custody

of the commandant of Fort McHenry.

He petitioned for a writ of habeas corpus,

alleging that he was held in duress

“without any process or color of law

 

'' 21 How. 506. '1 5 Pet. 1.
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whatsoever."22 The Chief Justice issued

the writ, directing the commandant to

produce the prisoner in court. The

writ was duly served, but the prisoner

was not produced, on the ground that he

had been arrested and was held on the

charge of treason. But holding that

under the Constitution the President

had no power to suspend the writ of

habeas corpus without authority from

Congress, which had not then acted,

though subsequently, March 3, 1863, it

passed a statute conferring this power

upon the President under certain limi

tations, Taney directed a judgment for

contempt to issue against the com

mander, Gen. Cadwallader. The deputy

marshal, however, upon arriving at the

fort, was not permitted to enter the gate,

or serve the attachment. It being evi

dent that the court could not inforce its

process, the marshal was excused from

further efiort by the Chief Justice, who

now prepared and filed an opinion in

this much discussed case, a report of

which may be found in 1 Campbell 246.

With hisusual clearness, he states the

question, which was that the President

without proclamation claims not only

the right to suspend the writ, but he

can delegate this power to a military

subordinate, leaving it discretionary

with him either to obey the judi

cial process or ignore it. Theie have

not been wanting defenders of the course

pursued by the government, chief of

whom were Horace Binney and Chief

Justice Joel Parker of New Hampshire.

But while public opinion as voiced by a

majority found no unjustifiable violation

of the Constitution, because of necessity

inter arrna lege: silent and the preserva

tion of the Union was paramount, Judge

Curtis in his pamphlet on “Executive
 

Power” not only supports the Chief Jus

tice fully, but it would seem to the impar

tial reader demonstrates, if further eluci

dation were needed, “that the citizen has

nothing but the judiciary to which to

appeal against the executive acts.” The

doctrine of martial law, or of military law

in time of insurrection, cannot be applied

to citizens of a state not in rebellion,

and where the courts are open and their

process unobstructed. In Massachu

setts by the Acts of 1786, c. 41, the writ

during Shay’s Rebellion had been sus

pended from November, 1786, to July,

1787, but this is the only instance where

a state has taken such action, although

during the Civil War this course was

pursued by the seceding states, but only

under a statute of the Confederate Con

gress. Maryland was not in rebellion,

and her citizens, of course, were within

the full protection of the Constitution.

Having shown conclusively that in

England only Parliament could suspend

the writ, Chief Justice Taney quotes

from Marshall’s decision in Ex parte

Bollmanv. Swarlwout,23 and from Story's

Commentaries on the Constitution, that

here only Congress has this power, and

closes with this paragraph :—

I have exercised all the power which the

Constitution and laws confer on me.‘ but that

power has been resisted by a force too strong

for me to overcome. It is possible that the

officer may have misunderstood his instruc

tions, and exceeded the authority intended to

be given to him. I shall therefore order all

the proceedings in this case with my opinion

to be filed, and recorded in the Circuit Court

of the United States for the District of Mary

land, and direct the clerk to transmit a copy

under seal to the President of the United

States. It will then remain for that high

officer, in fulfillment of his constitutional

obligations, to “take care that the laws be

faithfully executed," and to determine what

measures he will take, and cause the civil

process of the United States to be respected

and inforced.

'’ See 3 Political Science Quarterly 454 for a full

discussion of that case and a history of the contro

versy as to whether the President was independent

of Congress or the courts or could refuse to obey

the writ. 2' 4 Cranch 95.
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In this hour of trial, but not of hu

militation, as alone and unaided he

steered his course true to the oath and

duties of his ofice and the noblest tra

ditions of his profession, it was not

granted to him to foresee that less than

six years would pass when the Supreme

Courts of Wisconsin, Indiana and New

York,24 and the Supreme Court of the

United States in Ex parte Milligan,25 by

their decisions would reafiirrn the prin

ciples he unfalteringly had laid down,

and like him interpose the bulwark of

the law, to the end that no citizen

of a state not in insurrection and who

was not in military service, should

be despoiled of his freedom, or deprived

of his life, except by the judgment of

his peers and the law of the land.

The long day's work was done. This

was his last important decision. The

careers of lawyers and judges, however

eminent, leave but a fleeting im

pression upon the popular mind and

memory. A few names may linger,

Webster, Choate and Pinckney, Marshall,

Kent and Story still recur in the thought

of the people, as connected with the

history of the administration of the law.

But with the exception of Kent and

Story each of them had entered largely

into the political life of their times,

while these two by their Commentaries

have achieved an enduring place in

legal literature. If within this group

the name of Taney may be appropri

ately included, we must turn to the re

ports for the summing up of his judicial

labor. In the twenty-eight years of

service he wrote about three hundred

opinions, of which it is a pleasure to say

only seven were dissents. He difiered

in but twenty-six cases from the judg

ment of the court, and in these, two or

three of his associates concurred. Judge
 

M In re Kemp. 16 Wis. 360; Gn'fiin v. Wilcox,

21 Ind. 370: People v. Gaul, 44 Barbour 98.

u 4 Wall. 2-142.

Curtis tells us that his opinions would

have been more numerous notwithstand

ing his semi-invalidism, but being ab

solutely free from vanity, he gave all

his associates an opportunity to express

their views. If the test of a judge, as Curtis

wrote to Story, is his work at m'si pn'us,

Taney there united in marked degree the

two most essential judicial qualities, an

earnest desire to arrive at a just conclu

sion, with inflexible courage to inforce it.

Of the home life of the Chief Justice,

and of his friendships much might be

said, but the time already taken to bring

out important matters without which

his entire career cannot be understood

or appreciated forbids any extended re

view. The death of his wife in 1855,

to whom he was tenderly attached, was

the great sorrow of his life. She died

when he had begun to write his auto

biography, and the affliction so aflected

him that he never resumed the work.

A devout Christian and a regular com

municant of his church, his sympathies

were broad, and his personal friends

were drawn from all ranks and conditions

of men. To the last he was accustomed

to talk about the afiairs of the day with

keen interest and large insight. The

man who by his personal qualities had

gained and kept the afiection of his as

sociates, however much some of them

diflered from him on constitutional

questions, and the esteem of the leaders

of the bar of the United States, and the

good will of the humblest person with

whom he came in close personal touch,

must have possessed, as all his contem

poraries unite in saying that he did,

traits of character, with a disposition,

which made him “in social life . . . at

tractive as he was instructive and emi

nent in professional life.” His dis

tinguished and strenuous career closed

Oct. 12, 1864, in the eighty-eighth year

of his age.



The Federal Corporation Tax Constitutional?

By WILLIAM E. Doruum, or The Massacnusa'r'rs BAR

HE case against the constitution

ality of the federal corporation tax

is not wanting in variety of attack, or

in skill and ingenuity on the part of

those who assail it. Several lines of

reasoning have been formulated in sup

port of the view that the Supreme Court

cannot affirm the validity of the tax,

without doing violence to certain prin

ciples heretofore sanctioned by that

tribunal. Of these, two have been urged

with much vigor. One proceeds upon

the theory that the law contemplates

a direct, the other, an indirect tax.

At the basis of the contention that

the tax is direct, and therefore void for

want of apportionment, are the famous

Income Tax cases.1 Those who insist

that the fate of Section 38 of the Tariff

Act of 1909 is concluded by these deci

sions, profess to see no difference be

tween a “special excise tax—with respect

to the carrying on or doing business"

by a corporation, “equivalent to one

per centum” upon its entire net income,

as imposed by the act under discussion,

and a tax upon incomes generally, as

imposed by the Act of 1894.2 If there is‘

no difference, the exchequers of the

corporations will escape, for the assail

ants of the law are well justified in

assuming that the court will consider

the substance and not the form.

The income tax law of 1894 purported

to be a tax on incomes, and on nothing

else. Its provisions aflorded no ground

for disagreement as to the subject

matter of the tax. It was the bald

 

ownership of an income that was taxed,

and the court failed to find any sub

stantial difference between ownership

of the property and that of the income

resulting from it. On the other hand,

the Act of 1909 purports to tax the

doing of business by corporations and

joint stock companies. Whether this is

a tax on the corporate franchise, or on

the "privilege of doing business as an

artificial entity and of freedom from a

general partnership liability," which is

the view of President Taft,3 or whether

it operates as a tax on the transaction

of business through the agency of cor

porations and joint stock companies, is

immaterial in considering this phase of

the question. It cannot be seriously

doubted that the foregoing rights and

privileges are proper subjects of a federal

excise or indirect tax, waiving, for the

time being, the further question, herein

after discussed, of the federal right to

tax a state granted franchise.4 It is

apparent, then, that no fault is found

with the law on this score, when it

describes the measure as a "special

excise tax-with respect to the carrying

on or doing business by a corporation"

until are reached the words “equivalent

to one per centum upon its entire net

income." Granted, then, that the assess

ment of corporate franchises, or the

conduct of business thereunder, consti

tutes an indirect tax within the meaning

of the Constitution, is a tax which pur

 

1 Pollack v. Farmers’ Loan & Trust Co., 157 U. S.

429. 158 U. S. 601; Hyde v. Continental Trust Co.,

157 U. S. 654, 158 U. S. 601.

a 28 Statutes at Large, 509.

' President Taft's message to Congress June 16,

1909. Congressional Rword, p. 3450.

‘ Pacific Insurance Co. v. Scale, 7 Wall. 433;

Scholcy v. Run. 23 Wall. 331; Knowllon v. Moore,

178 U. S. 41; SprackeLr Sugar Refining Co. v.

McLain, 192 U. S. 397 ; Portland Bank v. Apthorp,

12 Mass. 252.
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ports to be levied on either privilege

converted into a direct tax, because

the income accruing from its enjoy

ment is adopted as a standard or

measure of the assessment? Such is

the specific issue involved in this line

of attack.

Very recently, the Supreme Court

has held that a tax avowedly levied on

one object, the taxable value of which

is measured by another object, is not

thereby imposed upon the object serv

ing as the measure of assessment. Such

was the decision in the Spreckels case,‘5

now proving a stumbling block of the

first magnitude to those who are assert

ing that the federal corporation tax is

not what it purports to be, a “special

excise." In that case, a tax on the

carrying on or doing the business of

refining sugar, equivalent to a percent

age on the gross amount of all receipts,

was held to be a tax on the business

and not on the receipts. The brevity of

the reasoning in the Spreckels case is

doubtless responsible for the belief that

means of distinguishing the corporation

tax would readily be found.

Without doubt, the federal corpora

tion tax could be held a direct tax

without overruling the Spreckels case,

on the ground that a tax on the gross

receipts of a business is not necessarily

a direct tax, while a tax on net receipts

or income is direct. The court could

escape the charge of inconsistency by

reasoning that whether the tax fell upon

the business or on the receipts, an excise

tax might properly be applied to either.

Only by such a distinction can the

Spreckels case be held to leave un

answered the query: May Congress levy

an excise upon proper subject-matter of

such a tax and measure its assessable

value by reference to that of subject

 

‘Sprnkolr Sugar Refining Co. v. McLal'n, 192

U. S. 397.

matter which is itself not taxable by

way of an excise?

If this inquiry is not answered in the

Spreckels case, prior decisions in both

state and federal courts have relieved

the question of much doubt. The courts

have repeatedly sustained schemes of

taxation whereby the taxable value of a

corporate franchise is measured by the

possession of property which is itself

entirely immune from taxation, or which,

if not entirely immune, is not assessable

by the same type of tax. In 1829 the

Supreme Court held that federal securi

ties were beyond the reach of state

taxation.“ Further protection was ac

corded the borrowing power of the United

States by withdrawing from the field of

state taxation the capital stock of cor

porations and the deposits of savings

banks to the extent that they were

invested in United States stocks and

bonds.7 Relying upon these decisions,

corporations have sought to escape en

tirely, or substantially diminish, the

payment of franchise taxes, because

computed on their capital stock, invested

wholly or in part in United States securi

ties. This was the ground taken by the

company in House Insurance Company v.

New York8 (1889), which involved a

New York statute subjecting corpora

tions to a tax “upon (their) corporate

franchise or business, computed upon

their capital stock and dividends." In

his opinion, Mr. Justice Field stated “the

contention of the plaintiff in error" as

being “that the tax in question was

levied upon its capital stock, and there

fore invalid so far as the bonds of the

United States constitute a part of the

stock." The contention was dismissed

with the observation that the tax was

not levied in terms upon the capital

 

° Weston v. Charleston, 2 Peters 449.

7 Bank of Commerce v. N. Y. City, 2 Black 620.

' 134 U. S. 594.
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stock, and that reference was made to

the capital stock for the purpose of

determining the amount of the tax.

The court cited with approval the case

of Munroe Savings Bank v. Rochester,9

to the effect that where a state tax is

imposed as a property tax, so much of

the property as is invested in United

States bonds is to be deducted,—“but

this rule can have no application to an

assessment upon a franchise, where a

reference to property is made only to

ascertain the value of the thing assessed."

ImHome Insurance Co. v. New York,

the court placed reliance upon a prior

decision, appealed from the Supreme

Court of Connecticut, where a savings

bank, to the extent that its deposits

were invested in United States securities,

sought to escape the burdens of a tax

equivalent to a certain percentage on the

total amount of deposits.10 The federal

Supreme Court, conceding its illegality

viewed as a tax on the deposits, and

observing that a corporate franchise or

privilege is a thing of value and tax

able, ruled that reference was made to

the total amount of deposits, "not as

the subject-matter of assessment, but

asthe basis for computingthe tax. . . .”

In this connection, it is interesting to

compare the argument of the counsel

for the corporation, to the effect that a

franchise tax, “estimating its value by

the money it has secured, is the same

thing in substance as taxing the money

received,” with that employed by those

who argue that a tax on a corporate

franchise, computed on its income, is

substantially a tax on the income.11

The force of this decision is not dimin

ished by the fact that the statute did

not purport to be a franchise tax, but

simply a tax on the corporation “equal

 

to three-quarters of one per cent on the

total amount of deposits.”12

Undoubtedly, a corporate franchise

tax computed on income would operate _

the same on the treasury of the corpora

tion as a tax levied directly upon income.

From the financial point of view of the

corporation, there would be little to

choose between them. Economic iden

tity, however, does not establish identity

of legal effect. This proposition was

forcibly asserted by Justice Moody in

delivering the opinion of the court in

Home Savings Bank v. Des Moines13

when he said: “If the state has not the

power to levy this tax, we will not in

quire whether another tax which it

might lawfully impose would have the

same ultimate incidence." This case

stands for the proposition that the

capital of a corporation, invested in

United States securities, may not be

taxed by merely adopting as a measure

of taxable value the value of the shares

in the hands of the stockholders, although

such shares are themselves taxable. The

validity of a tax on that which consti

tutes the measure of taxable value, no

more than its invalidity, is conclusive

of the validity of the real subject—matter

of the tax.

We may therefore consistently con

clude that while Congress may not levy

a general tax on incomes without appor

tionment, whenever the income of a

corporation represents the fair and rea

sonable value of a right, privilege or

 

9 37 N. Y. 365.

1° Society for Savings v. Coils, 6 Wall. 594.

‘1 See also the argument of Mr. Bristow in Home

Insurance Co. v. New York, 119 U. S. 133.

1' A similar result was reached in a Massachu

setts case, where a "tax on account of its depos

itors" of a certain percentage on the amount of its

deposits was held to be a franchise tax on the bank,

and not a tax on property, i. 0., the deposits.

Provident Institution v. Mass., 12 Allen (Mass)

312; 6 Wallace 611. In this case, a tax on the

deposits would have been doubly objectionable,

as an unproportional property tax under the state

constitution, and as being in part invested in federal

securities. See also Comm. v. People's Savings

Bank, 5 Allen 428.

1' 205 U. S. 503.
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business which is subject to a federal

excise, the income may be used as a

basis for computing the amount of the

excise. This distinction is logical and

sound. The principle on which is rests

has been repeatedly aflirmed by the

Supreme Court. It leaves the doctrine

of the Income Tax cases unimpaired.

Of course, the income must constitute

a fair and reasonable measure of the

value of the subject-matter, for if it

cannot serve as the measure of the tax,

the only possible function left for it to

fulfill is that of the subject-matter itself.

This qualification would render it im

possible to select arbitrarily a certain

portion of its income as measuring the

taxable value of a right or privilege

productive of income from several other

sources as well.

Rather than accuse Congress of evad

ing the limitations of the Constitution,

let those who shut their eyes to a real

distinction, founded on reason and

authority, suggest a more equitable mode

of taxing a corporate franchise or busi

ness than that adopted in the Act of

1909.

If we are satisfied, then, that the law

contemplates not a tax upon the cor

porate income but an excise upon the

corporate franchise or business, we are

confronted with a further ground of

attack, based, not on the omission to

assess the tax in accordance with the

modes stipulated in the Constitution,

but upon a complete absence of taxable

jurisdiction. This want of authority rests

upon an implied restraint on the taxing

power of both the nation and the states,

incident to the distribution of the powers

of government among them. The prin

ciple underlying this restraint is almost

as old as the Constitution itself. It was

enunciated contemporaneously with that

of implied powers when the court, pre

sided over by John Marshall, decided the

case of McColloch v. Maryland,“ in

1819. The state of Maryland had levied

a tax upon the issue of notes by the Bal

timore branch of the bank of the United

States. The federal government had

incorporated the bank of the United

States, not in pursuance of any asserted

authority to create corporations, but

because Congress deemed it an appro

priate means of exercising certain gov

ernmental functions imposed upon it

by the federal Constitution. Amongthem

were the right and duty of collecting

taxes, of borrowing money, and of regu

lating commerce. By incorporating the

bank it created an agent for the purpose

of expediting the discharge of the powers

of government, and hence, in levying a

tax upon the operations of the bank,

the state of Maryland was doing nothing

more nor less than taxing the operation

of a function of the national govern

ment. Accordingly the court held the

tax unconstitutional.

In subsequent decisions,15 the taxing

power of the federal government has,

in the interest of the states, been sub

jected to the same lcind of restraint, so

that there is now no principle more

securely established in our constitu

tional law than that neither the nation

nor the states may impede the exercise

of the proper functions of either, by the

exercise of the power of taxation. Did

Congress, in enacting the federal cor

poration tax, contravene this well

founded principle?

That taxation by a state of the fran

chise of a corporation created by the

federal government, excepting those cor

porations chartered for general purposes

in the territories and District of Colum

bia, is invalid is more than probable.

But because the restraint itself is recip

rocal, that is to say, because it controls

 

1‘ 4 Wheat. 316.

1‘ Notably, Collector v. Day, 11 Wall. 113.



172 The Green Bag

federal taxation in the interest of the

states, as well as state taxation in the

interest of the nation, those who invoke

it against the federal corporation tax

erroneously assume that its operation

will in all cases be reciprocal. Such an

assumption would lead to the desired

conclusion that because a state may not

tax a federal franchise, or its exercise,

therefore the nation may not tax a

state franchise, or its exercise. That

this reasoning is misleading would seem

to follow from a comparison of the power

of the federal government to grant cor

porate charters with that of the states.

That there is a fundamental distinc

tion between the right of the federal

government to create corporations and

that of the states is elementary. The

right when exercised by a federal gov

ernment is not substantive, but inci

dental. It can be employed only as a.

means of carrying into the efiect the

enumerated powers of the federal gov

ernment. The resulting corporation is

thus necessarily the means of exercising

a federal function and is to be regarded

as an instrumentality of government.

In fact, if it cannot be so regarded,

there is no constitutional warrant for its

existence. The United States bank was

chartered to provide the government

with a fiscal agent. The incorporation

of the Pacific railroads by Congress can

be justified on no other ground than as

a means of regulating interstate com

merce.16 But the creation of a corpora

tionby a state rests upon its general power

to incorporate. Such a power is exer

cised by the states as an independent,

and not as a dependent, power. If the

power of the states to create corpora

 

1° California v. Central Pacific Railroad Ga., 127

U. S. l.

tions were co-extensive with that of

the federal government, there would be

no escape from the assumption that

because a state may not tax a federal

franchise, therefore the federal govern

ment may not tax a state franchise.

Every corporation created by the state

would then be an instrumentality of the

state government, and as such, beyond

the reach of federal taxation.

Without question, a state frequently

creates a corporation for no other pur

pose than to serve as a kind of agent in

the discharge of governmental functions.

Such is the ordinary municipal corpora

tion, whose franchise is beyond reach of

federal taxation. It is conceivable that

there may be others of a less public

nature that might be regarded as in

strumentalities of the states, without

unduly straining the doctrine. But

corporations of this character are com

paratively few. The vast majority of

corporations of state creation can in no

proper sense be regarded as instrumen

talities of the states, but are private

enterprises, pure and simple, organized

primarily to make profit for their pro

moters and stockholders.

In so far, then, as the principle in

voked has any application to the federal

corporation tax, it would operate to

withdraw from its provisions those cor

porations, and those corporations only,

that can fairly be said to perform a func

tion of the state under whose authority

they were created. The same prin

ciple would likewise operate to exempt

from the provisions of a general income

tax, levied under the proposed “six

teenth amendment," the incomes of

state officials. In either case its appre

ciable effect would be too slight to affect

the constitutionality of the tax.



The Thirty-third Annual Meeting of the New York

State Bar

HE thirty-third annual meeting of the

New York State Bar Association, held

in Rochester, N. Y., Jan. 20-21, brought

together distinguished attorneys from all

parts of the state. The annual president's

address was delivered by Adelbert Moot, Esq.,

of the law firm of Moot, Sprague, Brownell &

Marcy, of Buffalo, who spoke at length on

"Bar Association Ideals." He told of the

organization of the state association in 1876.

The men who modeled the organization were

high minded lawyers, deeply in earnest-men

whose strength, character and earnestness

had left a lasting impression on his mind.

"The object of this association, as then

stated," he said, “and since by many other

associations in nearly the same words, was

ideal. They state that object to be —

To cultivate the science of jurisprudence, to pro

mote reform in the law, to facilitate the admin

istration of justice, to elevate the standard of

integrity, honor and courtesy in the legal profession.

and to cherish a spirit of brotherhood among the

members thereof.

“Of course, that object has not yet been

attained. In fact, as we approach our ideals,

we always find that, like the stars, they are

still far above us to guide our feet in the way

they should go."

Reference was made to an examination for

the bar conducted more than thirteen years

ago by such able lawyers as Rufus W. Peck

ham and David B. Hill, when about eighty

per cent of the class was admitted ,and it was

thought the percentage rejected was ex

traordinarily high. Today, said President

Moot, not more than ten per cent of that class

would be admitted on a similar oral examina

tion.

To the bench, he said, the lawyers and the

people must look for much in the uplift of the

profession, and he deplored the exception to

what he declared was the rule of honest,

intelligent, conscientious judges, which is to

be found in New York City. However, New

York is not to be taken as typical of the state

in this respect, he said.

The last task of all for the lawyers, said

President Moot, would be to eliminate war

from the earth. "Your President-elect [Mn

Root] is an ideal jurist to lead in the fight for

such ideals."

Association

REFORM IN CRIMINAL APPEALS

Mr. Moot's address was given in the after

noon. The morning session was devoted

chiefly to routine business, and to the presen

tation of the paper of John D. Lindsey of

New York, on "The Necessity for a Court of

Criminal Appeal," which elicited a spirited

discussion. An extract follows:

Think of the irony of a statutory enactment

which confers a right of which only the man of

substantial means may avail himself. The mur

derer, however brutal his crime, may stay the

execution of the just sentence of the law by serving

a notice of appeal, and counsel are assigned to

argue his case. to whom substantial compensation

is awarded. But the man adjudged guilty of any

lesser degree of crime, whatever its circumstances

or character, and even though a higher court might

deem his acts wholly innocent, can have no review

for lack of the necessary funds to prepare and pre

sent his case. . . .

The people at large know that the man who is

able to command the resources necessary to a

proper presentation of his case to a court of re

view has at least a chance to obtain a reversal.

The pauper has none. . . .

The remedy. it seems to me, is a simple one.

If the state ought to pay the expense of the mur

derer's appeal, including the compensation of his

counsel, it should do as much for the impecunious

defendant convicted of a lesser crime. provided

that his case presents legal questions deserving of

considerating in a court of review.

The condition existing, and being shown by the

certificate. either of the presiding judge. or of a

respectable member of the bar, counsel should be

assigned to take and prosecute an appeal, which

should be heard upon the original, or copies of the

record and stenographic minutes in the court be

low, unless the appellate court directs otherwise,

in which case the record should be printed at the

public expense. Counsel should be reimbursed for

any necessary money outlay and also awarded rea

sonable compensation for his services, except when

the appellate court deems the appeal to have been

frivolous. Provision should be made for the disci

pline of counsel guilty of any abuse of this character.

If legislation on the lines suggested would unduly

increase the business of the existing appellant

tribunals, a Court of Criminal Appeal should be

created with exclusive jurisdiction to hear and

determine all criminal appeals. . . .

Most of the speakers who took part in the

discussion took issue with Mr. Lindsey. Presi

dent Moot expressed the opinion that the

idea that the rich are able to escape justice

was greatly exaggerated. Judge A. T. Clear

water of Kingston thought the rich criminal

was a rare bird; his rarity excites attention
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and comment; the greater danger lies in a

general disregard of the law. The machinery

of the state is ample to protect the innocent.

but not potent at times to punish the guilty,

Frederick Heindrich of New York defended

Mr. Lindsey's views, disagreeing with Judge

Clearwater.

Simon Fleischmann of Buflalo presented the

report of the Committee on Proposed Legis

lation, which favored amending the practice

in the Surrogate's Court. The committee

reported that bills had failed in the Legisla

ture for several years and recommended that

the committee be continued to advocate their

passage.

George P. Decker of Rochester presented

the report from the Committee on Law Re

form. Its recommendations are embodied in

a number of bills that have been prepared for

presentation to the Legislature. The report

was accepetd with a slight amendment.

SALARIES OF FEDERAL JUDGES

The afternoon session opened with a"report

of the committee on the salary of federal

judges, which was submitted by William B.

Hornblower of New York City, the chairman.

It urged that the district judges of the United

States should receive a salary equal to that

received by the judges of state appellate

courts of the state in which they reside. Such

salaries of district judges, the report recom

mended, should not exceed $9,000 in any

event, however.

“The Dishonesty of Sovereignties" was the

subject of an interesting paper presented by

Simon Fleischmann of Bufialo, treating of

the doctrine of the immunity of the state

from suits. “The nation, the state, the county

and the city," he said, “should be placed by

legislative, or, if possible, by constitutional

enactment upon precisely the same basis as

is every individual and private corporation.

There should be no distinction or quibbling

as to the difference between governmental

or other functions."

The report of the special committee on

medical expert testimony, which was given by

Judge A. T. Clearwater of Kingston, recom

mended the submission to the legislature of a

bill substantially the same as that considered

at the last annual meeting, which was

defeated in the Senate after having passed

the Assembly. A resolution was adopted

providing for the appointment of a committee

composed of one representative from each

judicial district to urge its passage by the

legislature.

REASONABLE RAILROAD RATES

In the evening, Senator Joseph W. Bailey

of Texas discussed government regulation of

railroads, giving the annual address before

the Association. He said in part:—

The Supreme Court has expressly and correctly

decided that the states possess the power to regulate

intra-state railroad charges, and it has decided in

effect that Congress possesses a like power over

interstate railroad charges. It has also decided

that all such charges are subject to a judicial in

quiry as to their reasonableness; but it has not yet

laid down a satisfactory rule by which the reason

ableness of every charge must be judged. What is

a reasonable rate? May it be so low on one hand

as to almost touch the point of confiscation, or so

high on the other hand as barely to miss the line

of extortion; and is it possible that the people can

be compelled to pay and the railroad compelled to

accept any rate between these wide extremes? I

think not.

In my judgment a reasonable rate must mean

one which affords the railroad a just compensation

for its services. If it means more than that,

neither the legislature of any state nor the Con

gress of the United States has any right to compel

the people to pay it; and if it means any less than

that, neither the legislature of any state nor the

Congress of the United States has any power to

compel the railroad to accept it.

The speaker then quoted at considerable

length from Smyth v. Amer, deducing the

following conclusions therefrom:—

All of these statements must be read together

and read with reference to each other; and reading

them in that way, I deduce from them all that

Judge Harlan meant to say was:

First, That the public is entitled to use a rail

road upon the payment of a just compensation for

the service rendered; and

Second, That in determining what is a just com

pensation for the railroad's service we must look

to the fair value of the property with which the

service is rendered.

To the first deduction I assent without qualifica

tion; and I will assent to the second, if it is to be

treated as a mere rule of evidence tending to estab

lish what constitutes a just compensation. I

cannot, however, accept the doctrine that a rail

road is entitled to such rates as will yield a fair

return on the value of its property irrespective of

the value of its services‘I nor will I agree that a

railroad can be required to render a service for less

than a just compensation in order to reduce its net

income to a fair return on its property. The power

to regulate the charges of a common carrier was

never conferred on any government for the purpose

of enabling it to prevent losses or to limit profits,

but it is designated. always and only, for the pro

tection of the people against over-charges. . . .

I do not doubt that in determining what is a just

compensation for the use of any property. it is

proper and even necessary for us to consider the

value of that property in connection with the ser
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vices which it renders, but all testimony of that

kind. however essential it may be to a just decision

of the case, is after all merely a means to an end.

and is not the end itself. . . . The cost of my

property and the cost of the railroad‘s property

are purely evidential, and are intended to aid us

in fulfilling the constitutional requirement that

the railroad shall pay me a just compensation for

my property and that I shall pay the railroad a

just compensation for its service. . . .

While I do not believe that the Supreme Court

has yet found the true rule for measuring justice

both to the people and to the railroads, I have

never for one moment doubted that it will find it.

That great tribunal has erred on more than one

occasion, but it has sooner or later always realized

and corrected its errors. It is this universal belief

in its ultimate wisdom which has given it a char

acter enjoyed by no other department of this

government and approached by no other tribunal

in the history of the world.

At the conclusion of his address, Senator

Bailey was unanimously elected an honorary

member of the Association.

On the second day, features of the morn

ing session were the reports of three com

mittees, proposing important changes in the

laws, and an interesting address by Hon.

James F. Tracey of Albany.

THE PLEA OF INSANITY

One of the most important reports pre

sented during the entire meeting of the Asso

ciation came from the Committee on the Com

mitment and Discharge of the Criminal In

sane. The committee, with particular em

phasis on the procedurally monstrous circum

stances of the Thaw case, advocated that the

criminal insane be made amenable to the

criminal law in the same way as sane persons.

The following extract from the report out

lines the changes in the law recommended

by the committee :

The insane man is just as dangerous to the

community as the sane. In fact, he is more so,

for the sane man is to some extent open to the

restraints of law, or at least of prudence. The

insane man is believed to be under no such re

straint, although it might be noted that experience

at the insane asylums would seem to show that the

insane man is restrained by fear of punishment, as

well as the sane. We bind over to keep the peace,

and can imprison, if need be, the sane man who

threatens violence which he may never do. We

acquit as innocent an insane man, who has actually

done a deed of violence. Was ever a more horrible

mockery? The man who has already demon

strated that he is a menace to society is, on the

opinion of an expert that he is not likely to mis

behave again, allowed to go free. Whereas a man.

whose violent words have never actually ripened

into deeds. can be laid by the heels.

If these views be sound, they could be put into

efiect with but little change of the statute law.

Replace section 20 of the Penal Code by the follow

ing words: "Insanity or other mental deficiency

shall no longer be a defense against a charge of

crime; nor shall it prevent a trial of the accused

unless his mental condition is such as to satisfy the

court upon its own inquiry that he is unable, by

reason thereof. to make proper preparation for his

defense."

Provide, that if at the time the jury renders the

verdict the court has reason to believe that at the

time of the commission of the crime the prisoner

was insane or afllicted with any mental deficiency,

it may then defer sentence and cause an inquiry

to be made, and if as the result of that inquiry the

prisoner is found to have been sane, the court shall

then sentence him to be electrocuted or imprisoned

in a jail, as the case requires; and if insane, the

court shall then sentence him to be confined in the

proper state asylum during his life or for a term of

years, as the case requires. Thus the insane man's

family would be protected from unjust stigma, and

society would be protected from him. It may

be that the inquiry as to sanity should be made as

now by the jury which passes on his guilt. That is

a detail. The only point we urge for consideration

is, that a man who has done an evil deed ought not

to be acquitted. but found guilty, and if insane,

should be sentenced to an asylum. Being under

sentence, he would have no right to a writ of

habcas corpus, and could only be set free by a

pardon. Thus the judicial farce. of murderers

being acquitted by reason of insanity and set free

on account of sanity. would be ended.

The committee reported as its recommen

dation that the secretary cause copies of the

report to be widely circulated and that an

expression of views be requested as to whether

insane persons should be made amenable to

the criminal law. The resolution was adopted.

CONTINGENT FEES

The abuse of the contingent fee was the

subject of a frank report by a special com

mittee that aroused much interest and dis

cussion. The committee states that stronger

sentiment than now exists must be created

before fitting legislation can be secured. It

therefore asked for further time. This is its

statement of the situation:-—

There is no dispute that the permission granted

by the Legislature of 1848 and continued ever

since, under which the custom of contingent fees

has grown up and flourished. has resulted in grave

abuses. Nor is there any dispute that something

must be done to lessen those abuses. It is not

necessary to rehearse them here, for they were

fully set forth in the report of this committee two

years ago. No one has denied them. Although it

is well known that the practice of unprofessional

solicitation is indulged in by many lawyers. who

desire to be considered men of standing in the

profession, there is not a lawyer from Montauk to

Buffalo, even among those who indulge in the prac

tice. who will in a body of lawyers stand up and

admit that he engages in it. Men who denounce it

in public practice it in private. Some will even

defend it in others, when not courageous enough to

admit doing it themselves.
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This argues such a lowering of the tone of the

profession that it is obvious that there will be diffi

culty in having remedial legislation placed upon

the statute book until it comes as the demand of a

substantially united bar or an outraged public.

In other words, the bar as a whole must be brought

to a realizing sense of the necessity of doing some‘

thing to stem this tide of demoralization. This

means a campaign of education for the purpose of

demonstrating that the true interests of individual

lawyers are on the side of a high plane of profes

sional ethics.

John Brooks Leavitt of New York read the

report of the committee, and the committee

was authorized to continue its eflorts.

Hon. James F. Tracey of Albany, former

Associate Justice of the Supreme Court of

the Philippine Islands, presented a paper on

"Law in the Philippines."

The report of the Committee on Arrest and

Imprisonment in Civil Actions advocated

changes in the present laws in order to abolish

arrest and imprisonment in civil proceedings,

saying that the time had arrived for striking

a fatal blow at an unjustifiable system. This

report aroused considerable opposition. The

matter was finally laid over another year.

William P. Goodelle of Syracuse presented

the report of the Committee on Judicial Nomi

nations. It was confined mainly to the

successful action taken by the committee in

bringing about the defeat of Justice William

E. Scripture.

WORKINGMEN'S COMPENSATION

Frederick B. Campbell of New York offered

the report of the special committee upon com

pensation to workingmen for injuries suffered

in the course of their employment. The re

port dealt with those portions of the common

law that bear upon the subject, and indicated

the possible constitutional obstacles that

might be in the way of embodying such a

principle in law. By investigation, the com

mittee said that it had found that the systems

of workingmen's compensation in eflect in

other countries have proved beneficial alike

to the employer and the employee, and has

removed an important cause of friction and

unrest. Continuing, the report said :

"We approve and recommend the enact

ment of a well considered statute embodying

a conservative application of the principle of

workingmen's compensation; and we suggest

at the outset such a statute be made appli

cable only to dangerous trades and indus

tries."

The paper of Miss Cristal Eastman, secre

tary of the Commission on Employer's Lia

bility and Causes of Industrial Accidents,

Unemployed and Lack of Farm Labor, on

“The Employer's Liability Act" was then

read, before the subject was thrown open for

general discussion. Miss Eastman's paper

aroused considerable interest: —

In addressing you as economists, I set forth

facts showing that under our present employer's

laws, the great bulk of the income loss from indus

trial accidents rests where it first falls, on the

injured workmen and their dependents. In ad

dressing you as judges, I argued that the employer's

liability law is uncertain of its principles, unjust

even according to common law doctrine, and that,

considered in the light of modern industrial facts,

the basis and underlying principle of it is unjust.

In addressing you as business men, I have reminded

you that the law in its actual operation is cumber

some. wasteful, productive of strife, and that it is

of little use in preventing accidents. From these

three points of view, the American system of em

ployer's liability stands condemned. I think there

is left hardly one thoughtful person who seriously

defends it. The question today is no longer,

"Shall we retain our liability system?" but, "What.

shall we put in its place?"

It should make limited compensation for all

accidents of employment. It should make that

compensation sufficient in amount to result in

shifting a considerable share of each accident loss

from the family immediately affected to the em

ployer, and thus to the whole body of consumers,

and to provide an effective incentive for the preven

tion of unnecessaryaccidents. It should reduce the

possibility of disputes to a minimum and provide

for a speedy settlement of all questions remaining.

Senator J. Mayhew Wainwright, the chair

man of the state commission appointed to

consider this question, and several others

discussed the report and the paper. A reso—

'lution to the efiect that the Association

approved in a general way the subject-matter

of the report was adopted, including the pro

vision that the report should be referred back

to the committee for further investigation in

co-operation with the state commission.

The meeting closed with a banquet at the

Genesee Valley Club at which the chief guests

and speakers were Senator Bailey, Mr. Justice

Ridley of Toronto, Congressman James Breck

Perkins of Rochester, Hon. John G. Milburn

of New York, Senator Root of New York,

Henry A. Estabrook of New York and Her

bert M. Mowatt of the King's Court at

Toronto.

THE NEW OFFICERS

Senator Root was elected president for the

coming year, Frederick E. Wadhams and

Albert Hessberg, both of Albany, being re

elected secretary and treasurer, respectively.

The next annual meeting will be held in

Syracuse.
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flrllclc: on Topics of Legal Science

and Related Subjects

Aerial Navigation. "The Law of the Air

Ship." By Chief Justice Simeon E. Baldwin

of Connecticut. 4 American journal of Inter

national Law 95 (Jan).

“In Coke on Littleton we are told that the

owner of land owns upwards the ‘Ayr, and

all other things, even up to Heaven, for cum:

est solmn, ejus est usqne ad coelum.’ " This

maxim . . . is the production of some black

letter In er, and hke every short definition

of a comp ex right must be taken with limita

tions. . . . It would seem that one of these

must be that a pro rietor of land cannot be

heard to complain 0? any use of the air above

it b which no injury to him can result. . . .

Per aps we may go farther and say that he

has no legal right at all over the air above

his land, except so far as its occupation by

others could be of injury to his estate. . . .

This seems to be a view quite in accordance

with the spirit of our times."

"The Beginnings of an Aerial Law." By

Arthur K. Kuhn. 4 American journal of

International Law 109 (Jan).

"In European countries a tendency is

noticeable toward subjecting air navigation,

in at least some of its forms, to the monopo

listic control of the state. In countries hke

our own, more favorable to private enter

prise, concessionary control will suffice, coupled

nevertheless with a strict governmental super

vision by registration, license, and ins ctron.

The federal government may propery take

action in so far as the regulation of interstate

intercourse is concerned."

"American Corpus Jurls." See Codifica

tion.

Appeals. See Procedure.

Banking and Currency. “The Building of a

Money-Trust: How Banking Power of Three

Billion Dollars Has Been Centralized at Mr.

J. P. Morgan's Desk." By C. M. Keys.

World's Work, v. 19, p. 12618 (Feb.).

An article of intense interest, compact with

information.

"Mr. Morgan stands astride the world.

The method he used to strengthen himself

and the financial structure against panic was

typical of his character. It was direct, swift

andpractical. . . . Heo anizedand created,

around his office at 23 Wal Street, an organ

ized banking power that he believes strong

 

‘Periodicals issued later than the first day of

the month in which this issue of the Green Bag

went to press are not ordinarily covered in this

department.

enough to take the place of the Central Bank

in England, France or Germany."

"Essential Financial and Banking Re

forms." By Hon. Charles N. Fowler. Atlantic

Monthly, v. 105, p. 124 (]an.).

"Geographicall , politically, economically,

and firacticall , t e establishment of a Central

Ban in the nited States today is unthink

able; unless the sole purpose of starting such

an institution is to serve some special inter

est, to the incalculable and never-ending

injury and cost of the American people."

"The Kansas Bank Guaranty Law. A

Comparison with Present and Past Guaranty

Laws." By Attorney-General Fred S. Jack

son. Delivered before the Kansas City Bar.

12 Kansas City Bar Monthly 3 (Jan).

“The Kansas law ado ts the principle of

mutuality between ban s. It goes as far

in scientific lines as it may with our present

banking system. It is a step in the right

direction, and when the time comes, as it

surely will come, that we are given a system

' of bank currency, under state or federal super

' vision, it will find the Kansas guaranty plan

ready for action in consonance with the new

plan-II

For Central Bank, See Government.

Bankruptcy. "Right of Fraudulent Vendee

to Share with Attacking Creditors in Proceeds

or Property as to Debt Unconnected with

Fraud." By James F. Minor. 15 Virginia

Law Register 657 (Jan).

Continued from November number of the

same magazine (see 22 Green Bag 18).

"The universal consensus of the cases is

that the bankrupt courts must follow the state

law, in administering the assets, as correctly

deduced from the state statutes and decisions

of the state courts of last resort, where the

bankrupt law does not otherwise provide.

We think we have shown that under the

statute of fraudulent conveyances of Virginia

and West Virginia the fraudulent grantee

cannot share as creditor in these proceeds.

Therefore it seems to follow, and we submit

with much confidence that it does follow, that

the bankrupt court, in distributing this fund,

should follow what would be the rule in the

state court and deny the fraudulent grantee

any right to share as creditor. . . ."

"Business Success and Failure.” By Frank

Greene. Century, v. 79, p. 583 (Feb.).

"Business life . . . can be made still safer

by greater co-operation on the part of busi

ness men with the credit agencies to expose

fraud and by more stringent laws defining

responsibility for false statements.

' When the business community finally
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wakes u to the knowledge that business

failure, like fire damage, is largely prevent

able, . . . swifter rogress will begin to be

made in reducing t e burdens of losses which

the business community and, through it, the

country at large must bear."

Basis of Law. "Review of Current Theories

of Jurisprudence." By George H. Smith. 43

American Law Review 821 (Nov.-Dec.).

This writer rejects the predominating views

of English and American jurists, and substi

tutes for the doctrines of Holland, Maine, and

Pollock, a theory which he conceives to have

been that of the Roman jurists and to have

had its germ in the writings of Aristotle. A

large ortion of Mr. Smith's conclusions are

undou tedly sound. A serious defect, how

ever, is the failure to accentuate the existence

of a principle which differentiates legal justice

from morality. It will not do to confound

le al with moral justice, even though the

su ject-matter of legal and moral rights be

identical. If the state, through its appro

priate organs, will take no notice of certain

moral rights, it must be because of a principle

of legality which determines the policy of the

state in setting apart certain rights from

others to be erected into a legal system.

Such a principle ranks as not less important

than any other principle of social conduct.

From the ignoring of this principle of

legality results rnattention to other important

considerations. Not only is there some such

principle, which may be considered as one of

the folkways, but its mode of application

need not a ways be the same. In countries

which inherit the traditions of the common

law it is applied in the a posleriori spirit,

invariably with an a peal to the experience

of the past to determine the actual substance

of lega rights. In continental countries it is

applied more a priori, with the object of anti

crpatin the experience of the future rather

than 0 formulating deductions from that of

the past. Consequently, a system of juris

prudence based only on the broad foundation

of ideal moral rights and duties would be

utterly foreign to the genius of Anglo-Saxon

institutions. Because the classical jurists

treated jus gentium as not less truly the law

of the state than jus civile, it must not be

assumed that moral and legal rights are

equivalent in every system of law. Such a

theory of jurisprudence would be both un

scientific and impractical.

See Legal Evolution.

Bastsrdy. “Can Parents Give Evidence to

Bastardize Their Issue?" By Wilfrid Hooper.

26 Law Quarterly Review 47 (Jan).

"The broad statement that arents cannot

give evidence to bastardize t eir issue was

never correct. . . . The more accurate prop

osition was that parents could not be per

mitted to say after marria e that they did

not have access, so as to a ect the status of

their issue born within wedlock. Even this

more circumspect form has, however, in view

of the many modifications, long been inac

curate."

British Constitution. See Government.

Capital and Income. “Economic and Legal

Differentiation of Capital and Income." By

W. Strachan. 26 Law Quarterly Review 40

(]an.).

' This articleafiords an interestin illustra

tion of_ the interdependence of Fegal and

economic science.

“(1) The theory of ‘fund’ or 'flow' forrnu

lated by the leading authorit on the subject

[Prof. rving Fisher of Yale niversity] pro

vides a scientific and practical working theory

for distinguishing capital and income.

"(2) Economics shows that income is a

detachment from capital.

“(3) Law decides by rules adopted in the

particular circumstances (the relation of the

parties being an important one) whether as a

question of fact such detached portion shall

be regarded as ‘capital’ or as ‘income,’ using

those terms in a popular sense."

Causes of Action. "The Materiality of

Motive in Litigation." By Garrard Glen.

19 Bench and Bar 106 (Dec.).

"The courts will always content themselves

with a real plaintiff who will receive some

pecuniary benefit as a direct result of his

cause of action, should he successfully main

tain it, however slight may be that possi

bility, or however small the recovery, and the

motive of such a liti at under such circum

stances in pressing is claim is immaterial.

But if the situation is such that the plaintifl

cannot receive any advantage of a pecuniary

nature whatsoever, as the direct result of his

litigation, but instead will have his indemnity

from some other source than the only legiti

rnate one, the suit in court, then his motive

is material in the sense that the court lays

its hand upon the real party whose interests

constitute the motive of the straw plaintifi,

and will deal with the parties accordingly."

Chinese Law. See Comparative Jurispru

dence.

Codification. "A Modern View of the Law

Reforms of Jeremy Bentham." By Frederick

N. Judson. 10 Columbia Law Review 41

(Jan).

"While rofessional opinion since Bentharn's

time has n more or less interested in the

academic discussion of codification, it cannot

be said that in either England or the United

States there has been any general agreement _

u 11 its feasibility, or even in its desirabilit ."l'fiiowever, "we must not overlook the fact t t

there is a form of codification going on, per—

haps that best suited to the character of our

people and our institutions. Thus we have

what is known as tacit codification, whereby

the princi les decided in the adjudged cases

are so colated that rules formulated from

them become acknowledged and adopted as

the statement of the written law. . . .
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"Much ma come of the National Confer

ence endorse by the National Administration

for the promotion of uniformity in the laws

of the different states. A tacit or unoflicial

codification will also be very much facilitated

under the plan pro sed by eminent 'urists,—

Dean Kirchwey o the Columbia niversity

Law School and others,—for the preparation

of a complete, 10 ‘cal co-ordinate statement

of the American orpus juns."

Oompuretive Jurisprudence. “Some Lead

ing Principles of Chinese Law." By Gustavus

Ohlinger. 8 Michigan Law Review 199 (]an.).

"Chinese law is pre-eminently criminal. . . .

The ethical basis of the law is manifested in

that intent and design are punished. The

code provides that ‘any person convicted of a

design to kill his or her father or mother,

ndfather or grandmother, whether on the

giher's or mother's side, . . . shall, whether

a blow is or is not struck, suffer decapitation.’ "

Constitutional Law. See under special

topics. For Federal Corporation Tax Act

and for Proposed Income Tax Amendment,

see Taxation. For Proposed Federal Incor

poration Law, see Interstate Commerce. For

these topics see also Government.

Contract. "Orders of Arrest in Actions

Based on Contract." Editorial. 19 Bench

and Bar 96 (Dec.).

"It may come as a surprise to some legal

practitioners to know that in New York State

there are actions founded on breach of con

tract other than a contract to marry, and

not involving fraud either in the making of the

contract or in the disposition of property to

defraud creditors, in which, nevertheless, an

order of arrest may be issued and the defend

ant taken into custody and held in bail

pendente lite. A recent case in which this

was done is General Explosive Company v.

Hough (63 Misc. 377)."

Corporations. "The Evolution of the

‘Private Company.‘ " By- Edward Manson.

26 Law Quarterly Review 11 (Jan)

See also Capital and Income, Interstate

Commerce, Monopolies, Speculation. For

Federal Corporation Tax Act, see Taxation.

Courts. "The Last Year With the United

States Supreme Court." By Alex P. Hum

phrey. 44 American Law Review 37 (Jan.

_Feb.).

"Turning now to the o inions, we find that

in one hundred cases t e judgment of the

lower court was affirmed and in forty-two

cases was reversed. In opinions per curiam

we find ten cases affirmed and two cases re

versed. Where opinions are delivered we

find writ of error or appeal dismissed in thirty

cases, and we find er curiam dismissal for

want of jurisdiction in twenty-five cases. It

seems to me that this shows well for the courts

of first instance-one hundred and ten al‘firm—

ances to forty-four reversals."

"Equity of the Statute." See Legislative

Powers.

Freud. "Dr. Cook's Status Under the

Criminal Law." Editorial. 19 Bench and

Bar 94 (Dec.).

“As Cook is now supposed to be in hiding

in a foreign country, it remains to be seen

whether he will be indicted, extradited and

tried. We wonder whether the wily gentle

man has already sought an asylum not sub

jzct to an extradition treaty with his native

nd."

Government. Under this headin , it is the

custom of the Green Bag to consi er im r

tant contributions to the study of that ivi

sion of constitutional law which deals with

the extent and distribution of the powers of

government. At the present time the dis

tribution of these powers is a sub'ect of acute

controversy both in the United tates and in

England. In our own country, the relative

wer of the nation and of t e states calls

orth more discussion than any other topic

of constitutional law, in connection with the

questions involved in the federal corporation

tax act and proposed income tax amend

ment (see Taxation, infra) and in the proposed

federal inco ration law (see Interstate Com

merce, infra . In England, the debate with

reference to the relative powers of the two

Houses of Parliament shows no sign of dying

out.

For American readers a thoughtful con

tribution to the general topic is that of the

following writer, who considers that the

leading measures supported by the national

administration contemplate an unwarranted

extension of federal power and threaten the

security of constitutional guaranties:—

"Sociology for the Constitution, the Wreck

of Regulation." By Frank Hendrick. Edi

torial Review, v. 2, p. 45 (Jan.).

The first fundamental change pro sed in

the Constitution, says this author, is t e adop

tion of an amendment to provide election of

United States Senators by popular vote. Such

an action would jeopardize the unamendable

provision securing equal suffrage for each

state in the Senate.

“The second pro sal is that the Constitu

tion of the United tates be so amended as to

permit Congress to pass an act imposing a

tax on incomes without the necessity of pro

vidin for apportionment of the amount to be

raise , according to the census, among the

several states. . . . If a tax on incomes, so

called, is nothing if not a direct tax, then the

exemption of a tax on incomes, so-called, from

the requirement of apportionment,is an exemp

tion 0 nothing if not of a direct tax, and if

of one direct tax, by whatever name called,

then, on principle and in practice, of any

direct tax, and . . . all limitations upon the

levying of direct taxes upon property within
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the states heretofore imposed by the rule of

ap rtionment are to be removed. . .

he author contends that the Corporation

Tax law of 1909 is not an excise but a dis

criminatory direct tax on capital. It “pre

sents no new question. Such a tax, imposed

in substantially the same language, has already

been declared an unconstitutional direct

tax. . . ." v

"The proposal for a central bank may

profitably be considered in this connec

tion. . . . Control of commodities and mo

nopoly of facilities in a few hands are to be

dreaded, but to give to one leadership a

magic wand to change the supply and pur

chasin power of the people's money would

be foly indeed. . . . To give irresponsible

control of credit, by a federal law, to any

body of men would be an abdication by the

national government of all its great power

to regulate commerce and a failure to work

the institutions of the country in the public

interest. . . .

“Since the enactment of the Sherman Anti

Trust Act, in 1890, the problem of controlling

corporations and commerce has been one for

the courts, a question of jurisdiction‘. . .

What is needed is precisely a legislative rule

of jurisdiction which shall light u the

twilight zone b making a case in whic that

can be prove which was proved in the

Knight case cognizable, if preferred, and at

the instance of the aggrieved arty, in any

proper one of the thousands of state courts

which have been largely put out of operation

so far as the solution of this problem is con

cerned, and by denying protection of the

federal courts to notorious, because self

oonfessed, combinations in restraint of

' trade. . .

"To make the Sherman Anti-Trust Act,

the Constitution of the United States, the

common law, and the whole American judi

cial machinery, work so as to enforce common

fairness as the rule of trade and commerce,

the only national legislation needed is an

amendment to Section 1 of the Judiciary Act

of March 3, 1887. There should be added

the provision :—

" That the Circuit Courts of the United States

shall not take cognizance of any suit of a civil

nature. either at common law or in equity, between

a corporation created or organized by or under the

laws of any state and a citizen of any state in which

such corporation. at the time the cause of action

accrued, may have been carrying on any business

authorized by the law creating it, except in cases

arising under the patent or copyright laws, and in

like cases in whic said courts are authorized by

this act to take original cognizance of suits between

citizens of the same states; nor shall any suit be

tween such a corporation and a citizen or citizens

of a state in WhlCh it may be doin business be

removed to any Circuit Court of the nited States,

‘except in like cases in which such removal is author

ized by the foregoing provision in suits between

pitizens of the same state.

"To-this amendment, which was intro

duced in 1887, but not passed, there should

be added this further provision :—

" Nor shall the Circuit Courts of the United

States take original cognizance of any suit of a civil

nature, either at common law or in equity, in which

such a corporation shall be a party plaintiff unless

such corporation shall have previously filed its

certificate of incorporation, a sworn list of its actual

officers and directors. and a sworn statement of the

stocks, bonds, or other securities of other co ra

tions held or controlled by it, in the office 0 the

Department of Commerce and Labor; nor shall

an suit in which such a corporation ma be a party

de endant be removed to any Circuit urt of the

United States unless such corporation shall have

previously filed its certificate of incorporation and

such sworn list and statement as aforesaid."

See also Interstate Commerce, Taxation.

Closely related to the question of the rela

tion between federal and state powers is that

of the constitutionality of—

"The Delegation of Federal Jurisdiction to

State Courts by Congress." By James D.

Barnett. 43 American Law Review 852

(Nov.-Dec.).

"Where the devolution of jurisdiction upon

the states by act of Congress is deemed to be

constitutional, must the assume the exercise

of such jurisdiction? ith the exce tion of

a few cases in which the supremacy 0 federal

law is inte reted to render the exercise of

jurisdiction th lawful and com ulsory, the

courts have invariably held, eit er without

argument, because apparently the matter is

too clear for argument, or upon the expressly

stated admission that the state courts have

been, for particular purposes, established by

Congress, a view the principle of which, as

abodve explained, has generally been repudi

ate ."

British Constitution. In England, the senti

ment opposed to vesting in one organ of the

government powers so great as to cripple a

co-ordinate authority is very powerful. If not

predominant. With some partisan heat, but

nevertheless not without perception of the

momentous issue involved in the proposal

to give the House of Commons all that it de

mands, the Quarterly Review pleads for the

supremacy of popular rights over the prero -

tives of the party in control of the last Par -

ment:

“The Appeal to the Nation." Editorial.

Quarterly Review, v. 212, no. 422, p. 281

(Jan.).

"Unionists, like their opponents, are united

by one idea; their fundamental faith is the

necessity and the duty of insisting that the

rules and the action of lparty government,

the very privileges of the ouse of Commons,

which were originally acquired for the de

tense of the country against the threatening

tyranny of the Crown, shall be made sub

ordinate to the authority of the nation."

In a similar s irit another writer defends

the rights of the ouse of Lords, also dragging

in the question of Irish Home Rule:—

“The Constitutional Crisis.” By J. A. R.

Marriott. Nineteenth Century and After, v. 67,

p. 22 (Jan.).
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"The oo-ordinate legislative authority of

the Second Chamber is to be overthrown, not

only in the interests of oollectivism, but be

cause it represents a formidable barrier against

the disru tion of the United Kingdom. . . .

"For e even critical years in the middle of

the seventeenth century the ple of this

country submitted sullenly but silently to the

alternate supremacy of an unlimited uni

cameral Legislature and a military autoc

racy. In due season the mighty autocrat

paid the common toll of humanity; the voice

of the poo le at last found vent, and with

their first reath they affirmed the historic

resolution that ‘the government is and ought

tltégse) by King, Lords, and Commons’ (May 1,

The House of Commons has, however, its

defenders:—

"The House of Lords." By Sydney Brooks.

Atlantic Monthly, v. 105, p. 128 (Jan).

But this writer inadvertently refutes himself

by slipping into a paradoxical statement

unawares I—

“The problem before the British people is

now to enforce the financial predominance

of the House of Commons, to see to it that

it can never again be challen ed, and at the

same time to preserve to the ouse of Lords

those suspensory and revisory powers which

all democracies feel the need of vestin in

some institution, and which, in a land w ere

Parliament is unfettered and su reme, are

pre-eminently essential to the stability of the

state."

In connection with the British Constitu

tion, Mr. Lucas’ historical article on the

question whether the King has ever ruled

alone under the Constitution may be of inter

est (see Legal History, infra).

South African Union. "A Comparative

Study of the South African Constitution."

By Lester H. Woolsey. 4 American journal

of International Law 1 (jam). , A ‘q I Add]

The fullest and most luminous account we

have yet seen of the rovisions of the new

Constitution of the nth African Union,

which are set forth with much detail and com

pared with the fundamental law of Canada,

Australia, the United States, and other typical

countries.

“We are now perhaps in a better position

to discuss the broad question of division of

powers which was raised above, and to con

sider the position of the provinces in the

various constitutional systems. In the first

place it will be noted that in South Africa

the organization of the provinces and their

fundamental laws are to be found in the

South Africa Act. They have no local con

stitutions such as the provinces in Canada

and the states in Australia brought with them

into the Union (Aust. 106, Can. 92 (l) ) and

still enjoy. Hence the South African prov

inces have no power of amendment as is

expressly granted to the political divisions

of_CanadaJ_and Australia in respect to their

local constitutions. Moreover, the South

Africa Act provides that an ordinance of a

provincial council shall have efi'ect as long

and as far only as it is not repu nt to any

Act of Parliament (S. A. 86). urthermore,

the power of amending any portion of the

South Africa Act lies in the Union Parlia

ment (S. A. 152) subject to the restriction

that bills abridging powers of provincial

councils shall be reserved for the King's

pleasure (S. A. 64). Thus it is seen that

the province in South Africa is not dignified

by a constitution; it has no control over rivate

law; its ordinances are subject to the cts of

Parliament; and the same agent may with

the consent of the Crown shear it of the few

powers it possesses."

See also Legislative Powers, Police Power,

Political Evolution.

International Arbitration. "Proposal to

Modify the International Prize Court and to

Invest it as Modified with the Jurisdiction

and Functions of a Court of Arbitral Jus

tce." Editorial. 4 American journal of

International Law 163 (Jan).

"It is . . . ho d that a proposition so

reasonable in itse f and based upon precedent

will meet with a friendly response, and that

not only the International Prize Court but the

Court of Arbitral Justice may be established

for the consenting Powers at one and the

same time. It is impossible to over-estimate

the benefits that would accrue from the

establishment of this international tribunal,

because, rmanently in session, it would not

need to g: constituted, it would always be

open to receive and decide cases submitted

to it, and the expenses of the court would be

borne by the community of nations, thus

obviating the delays in the constitution of the

tempora tribunal and the large expense

inciden to its operation."

"Compulsory Arbitration at the Second

Hague Conference.” By Heinrich Lammasch.

4 American journal of International Law 83

(Jan).

“There was finally a combined English

American-Portuguese pro osition to adopt a.

list of cases unconditiona ly subject to arbi

tration. . . . At the last ballot thirty-two

votes were given in favor of and eight against

the English-American-Portuguese proposi

tion. . . . After the conciliatory propositions

of Austria-HungaryI (Mercy) and Switzerland

(Carlin and Max uber) had been re'ected,

the conference agreed on a declaration rafted

chiefl by Tornielli. . . .

“ though it is true that probably no war

would ever have been prevented by adopting

the ‘list,’ there is likewise no doubt that its

adoption ‘in principle’ would have been of

greater value than the high sounding words

of the afore-cited declaration. Consequently

those who are called ‘peace lovers’ with a cer

tain shrug of the shoulders were not the only

ones who regretted its rejection."
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International Law. See Navigable Rivers,

Prescription.

Interstate Commerce. “The Power of

Congress and of the States Respectively, to

Regulate the Conduct and Liability of Car

n'ers." By Frederick H.Cooke. loColumbia

Law Review 35 (Jan).

"It seems clear that it is beyond the power

of Congress to exercise such power [to regu

late the conduct and liability of a carrier]

directly for the benefit of intra-state travelers

and shippers. This conclusion seems in ac—

cord with the statement in Gibbons v. 0 den

(9 Wheat. 1, 194) reiterated in the m

loyers' Liability cases (207 U. S. 463, 493)

that the power does not extend to ‘that com

merce which is completely internal, which is

carried on between man and man in a state,

or between different parts of the same state,

and which does not extend to or affect other

states.’ In this connection, however, it should

be borne in mind that the power of Congress

to enact legislation incidentally affecting such

internal commerce is very broad, and not

easily to be defined."

“The Exclusiveness of the Power of Con

gress to Regulate Commerce." By Frederick

H. Cooke. 43 American Law Review 813

(Nov.-Dec.).

"I re rd as the true theory, that the

power 0 Congress under the commerce clause

is exclusive in all cases; that in no case what

ever may a state regulate commerce within

the scope of such provision. This is what

In the article above referred to is termed the

Exclusive Theory.

"_Now it is obvious enough that, in a

variety of ways, legislation indisputably

within the power of a state may more or less

remotely have an effect upon such commerce.

But the int to notice is that, in the view

herein ta en, in every case this is merely the

incidental effect of the exercise under author

ity of a state, not of the power to regulate

commerce, but of some other distinct power

reserved to the states."

See also Corporations, Taxation.

Juries. “Trial by Jury in Illinois." By

Edgar L. Masters of the Chicago bar. 4 Illi

nois Law Review 408 (Jan).

"If trial b jury, as it existed at common

law, should e restored in Illinois, the trial

courts would have cast upon them the re

sponsibility which they now shirk of super

vrsing the record on motion for a new trial,

on questions of the weight of evidence, and

the amount of damages. The Appellate Courts

would then have nothing but questions of law

to consider."

Jurisprudence. See under special topics,

8. g., Basis of Law, Legal Evolution.

Law Reporting. "Loose Leaf Law Reports."

By Percy T. Garden. 26 Law Quarterly Re

view 75 (Jan).

"The object of this article is to advocate a

change in the form in which law reports are

published, the change su ested bein the

substitution of a combine system of eaves

and cards for the present system of bound

volumes. . . . Were the proposed scheme

carried to its ideal logical conclusion, each

subscriber might turn over the hea s of legal

lore mouldering round the roots 0 the legal

tree of knowledge, from whose branches it

has fallen during the course of more than five

centuries, and pick out the portions suited

to his taste or needs. He would in this way

t more of the cases which he required, y

ess for them, and be cumber'ed with ess

useless litter."

Legal Classification. "The Making of a

Law Index." By F. Granville Munson. 43

American Law Review 801 (Nov.-Dec.).

"To the writer's mind, this is the prime

essential of a law index—not so much to

guide inquirers to existing law as to assure

them of the non-existence of non-existing

law. . . . The writer hopes that these . . .

remarks may show the value of the ideas of

the Index-Anal sis of the Federal Statutes,

not only for in exes of other law books, but

for indexes of law libraries as well."

Legal Education. “The Present State of

Legal Education in England." By Harold

D. Hazeltine. Read before the Association

of American Law Schools. 26 Law Quarterly

Review 17 (Jan).

"At certain schools two gears are s t

upon English Law, but at ot er and per ps

at most schools the course in English Law is

essentiall a one-year or a one-and-half-year

course. he time to be spent on English

Law could be increased by reducing some

what the time spent on sulh subJects as

Roman Law, Jurisprudence and Public Inter

national Law; but there can be no doubt

that English legal educators are ri ht in

insisting upon the high importance 0 such

subjects, for they not only have an edu

cational value, but also a practical si%-iifi

canoe as regards various branches of the ng

lish Law itself. . . .

"Undoubtedly the present method of in‘

struction does lead in many cases to cram

work. . . . The extensive use of this indu<>

tive case-method would, I believe, do much

towards the rooting out of mere cramming

for examinations; for this method necessarily

involves careful reparation and the develop

ment of the stu ent's own reasoning capaci

ties."

Legal History. "The Co-Operative Nature

of English Sovereignty." By W. W. Lucas.

26 Law Quarterly Review 54 (Jan).

A striking collation of historical learning

gathered in the endeavor to settle the fines

tion, “Has the monarch ever ruled one,

either in legislation or administration, with

the sanction of the Constitution ?" This ques

tion is answered in the negative.

_‘_-<
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If the deductions of this writer are sound

and they are enforced by a. formidable collec

tion of historical evidence—in the obscure

medieval beginnings of the British polity

there is no longer anyfioccasion for supposing

that at any time the ‘ng may have been the

sole soverei of the kingdom, superior aliketo the peopila1 and to Parliament. Rather it

is to be assumed that the people have always

reserved olitical owers to themselves of

which no '11 co d legally dis ssess them.

This is what t e writer means y his theory

of co-operative sovereignty.

"The Norman Conquest provided a splen

did opportunity for the kingly quest for abso

lute rule. Viewed positively, the kingship

was indeed a most powerful function, viewed

relatively in conjunction with the ancient

and unsurrendered claims of the community

to participate in working out its own salva

tion, and which eventually were slowly and

surely made good, the kingship was nothing

more than the principal ofiice in ‘the Crown.’ '

Legal Literature. “Blackstone's Commen

taries." By Prof. A. V. Dicey, K.C. National

Review, v. 54, p. 653 (Dec.).

A richly informed article, setting forth the

author's ripe reflections upon the influence

of Blackstone upon legal literature and legal

education, and written in a style much more

than merely academic. The London Law

Times di ests it as follows :—

"He 5 ows when and why the popularity

of the great work waned, and suggeststhe

means by which critics of the present day

may gain a due appreciation 0 its merits.

The reception of the Commentaries was re

markable. From the King himself (George III)

down to the humblest student of constitutional

problems ranged the list of readers. For

sixt years the work maintained its osition,

Pro essor Dicey thinks that the e ‘ting of

Blackstone by Serjeant Stephen was the

chief cause in the decline of its popularity.

Stephen's regard for Blackstone restrained

him from writing a new work, and the result

of the imposition of his logical faculty upon

Blackstone's literary charm was unsatisfactory.

‘By virtue both of his knowledge of law and

of his literary genius,’ wn'tes Professor Dicey,

‘Blackstone produced the one treatise on the

laws of England which must for all time

remain a art of English literature. . . . The

united la ors of a thousand lawyers may

create, and I trust will create, an encyclopaadia

of English law, but they will never, even

though they have a Lord Chancellor at their

head, give birth to a work which will rival

the Commentaries on the Laws of England.’

Finally, Professor Dicey shows how the first

Vinerian professor anticipated and marked

out the path of reform in the teaching of the

law which has been accomplished on both

sides of the Atlantic. Kent s Commentaries

is the onl work which can rival Blackstone,

and the ane Professorshi of Law in Har

vard University, held by oseph Story, was

modeled upon the Vinerian professorship.

It may be suggested that Professor Dicey

might perhaps have written a. word of eulogy

on‘the generosit of Charles Viner, whose

benefaction ave lackstone his 0 portunity,

and, it may added, facilitated t e disposal

by Professor Dicey of his last learning in the

service of the community for nearly thirty

years."

Legislative Powers. “The Due Process

Clauses and ‘The Substance of Individual

Rights.’ ” By Robert P. Reeder. 58 Univer

sity of Pennsylvania Law Review 191 (Jan).

In an acutely analytical article, based on an

extended study of the decisions of the Supreme

Court, the author, with admirable clearness

of reasoning, reaches the conclusion that the

due process clause of the federal Constitu

tion properly relates only to procedure, and

not to substantive law. Hurtado v. Cali

fornia (110 U. S. 516, 4 Sup. Ct. 292) and

other leading decisions are adversely com

mented ugon. (Cf. article by Ex-Chief Justice

Simeon . Baldwin, reviewed in 21 Green

Bag 630.) It would follow from this position

that the courts should have no power, if the

uestion be considered urely as one of prin

ciple, to declare a legi tive act unconstitu

tional under the due process clause, merely

because it was held to contravene social jus

tice.

“Certainly it is the duty of the court, when

interpreting provisions of the Constitution,

to ascertain whether the terms had estab

lished meanings when laced in the Constitu

tion and, if so, to app y them in accordance

with those meanings. And it seems clear

that when the due rocess provision was

placed in the federal onstitution it referred

simply to those deprivations which are usually

made by way of punishment, and that it re

ferred simply to procedure. . . . There are

abundant reasons for sayin with positive

ness that the courts shoul hold that the

provision relates only to procedure. . . .”

Not unlike the "due process of law" doctrine,

as re ards its practical operation, is Black

stone s doctrine of the "equity of the statute,"

according to which the court will look beyond

the letter of the law to its reason and spirit

and sustain it or hold it void accordingly:-—

"A Very Frank and Honest Avowal of

Judicial Heterodoxy." By Judge Edward S.

Doolittle. 17 West Virginia Bar 15 (Jan).

"Blackstone's exposition of the law, in this

respect [as to the ‘equity of the statute'] has

been assailed by numerous courts and text

writers. That judge, who is one of these

critics, will, in the trial of cases, probably,

but inconsistentl with his own theory, do

indirectly what lackstone affirms is within

his lawful authority.

"He will qualify the literal meaning of a

harsh and im olitic statute, or abate its

rigor, by his r ings upon the trial; by direct

ing a verdict; by requiring the plaintiff to

reduce the damages assessed by the jury; by

setting aside the verdict; or b other means

known by the experienced ju ge.
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“As a practical rule to guide us in the

administration of justice, I believe the text

of the great commentator is right."

Master and Servant. “Some Phases of the

Law of Master and Servant: An Attempt at

Rationalization." By Judge Arthur Gray

Powell of the Georgia Court of Appeals. 10

Columbia Law Review 1 (Jan).

"The servant's business,—the execution of

the work, would be inefficiently done but for

his ability to secure the co-operation of cer

tain conscious animate agencies-fellow ser

vants, in fine (just as he must rocure the

tools and inanimate instrument ities); and

the nature of the relationship is such that the

master must furnish the animate as well as the

inanimate agencies; but, in an appreciable

sense, it may be seen, the tools, the fellow

servants, all the instrumentalities by which

the work is executed, are the agencies of the

servant, necessary to his business as a laborer.

Of course, as the furnisher of these agencies,

the master must use ordinary care and dili

gence to see that the animate are competent

and that the inanimate are not defective.

But when it comes to the question of absolute

responsibility for the conduct of a conscious

agent, the principle of respondeat superior

rests not so much upon the circumstance that

.the principal contractually employed the

agent, as upon the physical fact that the

agent was acting in the scope of a business

being performed for him who was the pro

prietor of the business. In this sense, the

ellow workmen while engaged in co~operatin

with the servant in executin the details 0

the labor are agents actin in the scope of

their employment and in urtherance of the

servant's business;-and to this extent the

negligence of the fellow servant is to be

imputed to the servant as well as the master."

monopolies. “Monopolies: The Cause and

the Remedy." By Charles P. Howland of the

New York bar. 10 Columbia Law Review 91

(Feb.).

“Artificial ine ualities have long been recog

nized as one o the greatest dangers to a

democracy. For this reason methods of accu

mulation threatening excessive inequalities—

monopolies arising out of combinations of

men, private trusts for accumulation, and

pe tuties—have long been forbidden. . . .

“ e have now re aled the policy of cen

turies and re-establis ed mortmain. All that

is denied to individuals by limitations of

nature and of public policy is now granted to

corporations by law. Upon their power to

possess no limit is placed. . . .

_ “The Sherman Act affords no relief against

size: . . . Our measures of relief must 0

straight at the cause. To revent monopo y

we must restrain the consolid’ation of corporate

wealth by limiting corporate size; we should

altogether forbid interco rate stockholdings

and should impose carefully) chosen limitations

upon the amount of capitalization and the

holding of corporate assets. The limitation

upon ca italization will depend upon the

extent 0 the national market; if no corpora

tion is allowed to grow big enough tothis market, some competition at least within

the nation is restored. . . .

"Here, then, is indicated the first series of

measures in the restoration of equality: A n_y

state, sincerely hostile to monopoly, ma forbid

any company, foreign or domestic, to do mess

within tts jurisdiction if it own the stock o£

others, or through ownership of its own stoc

be servient to a monopoly, or exceed a forbidden

size, and the legislation may legitimately in

clude corporations already doing business in

the state. Such a state would cease to create

or voluntarily to foster monopoly . . . _

“The maintenance of monopo ies by certain

states against the protests of sister states may be

prevented by an Act of Congress, regulatwe of

commerce, pro'uidin that the anti-monopoly

laws of a state sha apply to all goods owned

by corporations whenever they arrive at the

territorial boundary of the state and demand

entry. The state legislation thus approved

should forbid the obnoxious corporations to

do business within the state boundaries."

“Trust Regulation Today." By Gilbert

Holland Montague. Atlantic Monthly, v. 105,

p. 1 (_Ian.).

“ ‘Coercion,’ ‘force,’ and ‘fraud’ are well

established terms in law. They are capable

of definition and application by courts and

juries to varying states of fact. . . . ‘De

stroying or restricting free competition’ and

the other phases above quoted, are of more

recent usage. In common speech. and as used

b the courts, they include practically every

phase of coercion, force and fraud, as applied

to competition. . . . It ma wellbecontended

that these phrases are su ciently definite to

serve in a statute providing for a criminal

penalty."

"The Tobacco Pools of Kentucky and

Tennessee." By Anna Youngman. 18 journal

of Political Economy 34 (Jan).

"Until the last few years the economist has

rather dogmatically assumed that the modern

movement toward combination characterizes

only those forms of enterprise which necessi

tate the employment of large amounts of fixed

capital. . . . Yet the farmer is not altogether

unfamiliar with proposals to combine, nor

has he always turned a deaf ear to the pooling

stéhemes that have been evolved for his ben

e t.

"Whether the people of Kentucky and

Tennessee will submit to a recrudescence of

the regime of the night-riders is matter for

doubt. . . . Should the tobacco growers suc

ceed, however, in maintaining their co-opera

tive selling agencies, there seems to be no

reason why they should not come to a perma

ment agreement with the American Tobacco

Company and the other allied buying organi

zations. The amalgamated associations could

then present a united front to the consuming

public."
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Navigable Rivera. “Notes on Rivers and

Navigation in International Law. By Charles

Cheney Hyde. 4 American journal of Inter

national Law 145 (Jan).

"The practice of maritime states during

the past century or more justifies the follow

ing conclusions :

"First, that any right of navigation is

dependent upon the consent of the territorial

sovereign.

"Secondly, that the law of nations imposes

upon such sovereign the duty to yield its con

sent to the navi ation of its own waters by

the inhabitants ogany other upstream riparian

state.

"Thirdly, that where a river and its tribu

taries afford the sole means of water com

munication between several riparian states

and the ocean by reason of a channel of sufii

cient depth to be of general commercial

value, it becomes the duty of any riparian

state bordering the lower waters to consent

to the free access to countries upstream by all

forei n merchant vessels.

" ourthly, that in the absence of arrange

ment for international regulation, the terri

torial sovereign may exercise large discretion

in the control of navigation within its own

waters."

Negro Problem. See Race Discrimination.

Penology. "Vasectomy—A Crime Against

Nature." By Prof. Alfred W. Herzog, M. D.

27 Medieo-Legal journal 150 (Dec.).

An answer to “HereditargvCriminalit and

its Certain Cure," by Judge arren W. ester

of the Court of General Sessions, New York

City, in Pearson's Magazine for November.

(See 21 Green Bag 627.)

“Prisons and Progress." By Lyman Beecher

Stowe. Outlook, v. 94, p. 252 (Jan. 29).

“There are still some prisons which are no

better than was the average prison of fifty

rs ago, . . . but there are a. few which,

' e the Maryland Penitentiary, at least

approximate what a prison should be-a

hospital for the morally sick."

"A Self-Supporting Penal Labor Colony."

By Edith Sellers. Nineteenth Century and

After, v. 67, p. 108 (Jan).

A descri tion of Witzwil, in the

Canton of erne.

Perpetuities. “The Struggle for a Per

petuity." By John R. Rood. 8 Michigan

Law Review 181 (Jan).

An able historical review of the growth of

the series of doctrines which were the fore

runners of the modern rule against per

etuities, from the time of Bracton and the

ear Books down to the seventeenth century.

Here, for example, is a view of the source of

the famous rule in Shelley's case:—

"Even before a means was found of escaping

from entails, attempts were made to accom

pllsh the same result of indestructibility as

Swiss

entails enjoyed when the donor desired to con

vey a fee simple. This was sought to be

accomplished b a conveyance to the donee

expressly for lid; only, and then limiting the

remainder in fee to his heirs, thinkin thereby

to make his heirs purchasers. But t e courts

as early as A. D. 1325, in Abel's case (May

nard's Year Books, 18 Edw. II, fo. 577) de

clared that a man could not limit a gift to his

own heirs as purchasers, and that a gift to one

for life with remainder in fee to his heirs was

no more than a more elaborate expressionof the

intention more commonly expressed by a gift

to one and his heirs; for it could not have

been intended and never had been understood

by such a gift that the donee and his heirs

should take concurrently, but rather should

take in succession. Some two hundred and

fifty years later this doctrine acquired the

name of the Rule in Shelley's case.’

Police Power. The White Slave Traflic

Speech of Hon. Charles S. Bartlett of Georgia.

in House of Re resentatives Jan. 11. Con

gressional Recor , v.45, no. 21, p. 657 (Jan. 15).

F‘ Congressman Bartlett, op sing the bill

designed to enable the federa government to

prevent the white slave traffic, discussed the

extent of the police wer from a lawyer's

standpoint, reviewing eading cases, and said:

"It must follow, from these decisions, that

the federal government has no police wer,

and cannot exercise any such within the

several states."

Procedure.

United States."

Ph. D., of the University of Illinois.

American Review, v. 191, p. 49 (Jan).

This writer cites, together with other ex

amples of the law's delays, the litigation grow

ing out of the burning of the Iroquois Theatre

in Chica o as a ty ical case. The fire, result

ing in t e loss 0 nearly six hundred lives,

occurred on Dec. 30, 1903. Two months

thereafter the owner of the theatre was in

dicted. The indictment was finally quashed.

On March 4, 1905, a new indictment was

found and was held for seven months and a

half. Finally, three years and four months

after the commission of the oflense charged,

the case was brought to trial only to result

in the release of the accused on a technicality.

Such dela s are not only a wrong to the

accused, i he be innocent, but they always

work an injury to society and often defeat the

ends of justice itself.

"A Further Study of the English Judicial

Establishment.” By Judge Stephen A. Foster.

A paper read before the Chicago Law Club,

October 1, 1909. 4 Illinois Law Review 381

(Jan).

“Professor Kales makes no reference to the

Commercial Court of London, which, to my

mind, is a most important innovation in the

English judicial system. It is not in reality

a separate court at all, but merely a branch

"Criminal Procedure in the

By Prof. James W. Garner,

North
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of the King's Bench Division of the High

Court, to which a judge cially skilled incommercial law is appointesdie. . .

“The judge of this court, upon a motion to

place any case upon the commercial list, de

cides the preliminary question as to what, if

any, pleadings are necessary. He sometimes

makes a note of the points of defense then

stated and orders that such memorandum

stand as the defendant's pleading, or he may

order the defendant's lawyer to write a letter

to the plaintiff briefly setting out points relied

upon. He also orders the parties to exchange

for inspection any documents upon which

either may wish to rely and frequently secures

admissions by counsel of matters not seriously

in dispute. . . . The familiarity with the

questions in dispute which the judge ac

quires before trial enables him to reach a

decision on the real merits with greater cer

tainty and promptness."

See Juries.

Race Discrimination.

in American Law, X."

Stephenson.

(Nov.-Dec.).

_ This instalment presents many facts regard

ing the. standing of the negro in the court

room since 1865, as spectator, as judge, as

lawyer, as witness, and as juror; statutes pro

yiding for separate courts and different pun

ishments for negroes are also considered.

Real Property. “Destruction of a Demised

Building.” By James Edward Hogg. 26 Law

Quarterly Review 7t (Jan.).

"When the question of the liability of a

tenant of an upper floor that has ph sicall

disappeared does come before the Englis

Courts, ‘It is pretty certain that considerable

light will be thrown on a part of our real

prosper?’ law that is still very obscure."

e apital and Income, Perpetuities.

Taxation (Federal Corporation Tax Act).

The literature of this subject is now largely

taken up with replies to the attacks on the

constitutionality of the law with which the

discussion opened three months ago. Whether

those attacks have now been effectively met,

and whether the preponderating weight of

authority at present favors the position that

the act is unconstitutional, the reader must

Judge for himself.

Professor Frank

"Race Distinctions

By Gilbert Thomas

43 American Law Review 869

. Goodnow's article (see

22 Green Bag 128, ch.) was one of the most

convincing of those in which the act was

argued unconstitutional. His arguments seem

to have chiefly been in the mind of the follow

ing defenders of the Administration meas

ure:—

"The Constitutionality of the Federal Cor

poration Tax." By Ralph W. Aigler. 8

Michigan Law Review 206 (Jan.).

(_1) "Professor Goodnow has taken the

position that the act is unconstitutional in

so far as it includes income derived from

property, on the ground that under the in

come tax decision such tax would have to be

apportioned. Just how he arrives at that

conclusion does not appear. In another part

of his article he takes the view that the tax

is really upon the franchise or privilege. If

he is correct in that, necessarily the tax must

be an excise, no matter how its amount is

measured. And if the tax be considered as

imposed on business, it is equally an excise.

In neither case need it be apportioned. . . .

(2) “It can no longer be seriously disputed

that Congress, under the taxing power, has

the right to lay an excise upon inherit

ances. . . . The point made by Mr. Justice

White in Knowlton v. Moore (178 U. S. 41,

59), would seem to be an almost complete

answer to the argument that the corporation

tax is invalid because it taxes a matter under

the exclusive control of the state. This tax

is no more a burden upon or an interference

with the state's power of control than was the

inheritance tax. . . .

(3) "There is no doubt of the geogra hical

uniformity of the corporation tax. here

can, therefore, be no question as to its validity

on that point."

Mr. Pierson's article in the Outlook (see

22 Green Bag 29, Jan.) drew forth the

following reply:

“Is the Federal Corporation Tax Constitu

tional?” By Hugh A. Bayrie. Outlook, v. 94,

p. 20 (Jan. 1).

“The writer has been unable to find any

decision denying to Congress the power to

impose excise taxes on the exercise of private

privileges or franchises conferred by the

states. He has found a number of decisions

recognizin the right of Congress to tax the

exercise 0 such privileges. . . .

"As Mr. Pierson's objection is that the

Corporation Tax imposes a tax on'the exer

cise of privileges pertaining to the corporate

form, and as the corporation, in exercising

those rivileges, does not discharge a govern

menta function, but merely a private func

tion, I conclude that the statute does not in

vade the constitutional barrier of state sov

ereignty.”

Bench and Bar was one of the first hostile

critics of the act (see 22 Green Bag 29, Jan.),

and further considers the subject.

"The Proposed Federal Incorporation Law."

Editorial. 20 Bench and Bar 2 (Jan.).

"Manifestly no business corporation can be

denuded of all local characteristics or activi

ties. . . . If it were impossible expressly

to authorize a corporation chartered by the

federal government to manufacture its raw

material within a state, it is at least very

doubtful whether the same result could be

accom lished indirectly b authorizing a
federa corporation to holdy stock in a state

corporation."

See Government, Tarifi.

Taxation (Proposed Income Tax Amend

ment). See Government.

Torts. See Quasi-Contracts.
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REMINISCENCES OF A K.C.

Reminiscences of a K.C. By Thomas Edward

Cris of the Middle Temple. Pp. rod, 306.

Met uen & Co.. London. (10:. 6d. net.)

HIS book of reminiscences consists of

two hundred and ninety-four pages of

which not one page is either dull or ill-natured.

Mr. Crispe was born in 1833, and was called

to the bar in 1874. He is an instance of a

man not called to the bar until he had reached

middle-age, and rising to the first rank in his

profession. Like Montagu Williams and Sir

Francis Lockwood (the Solicitor-General),

Mr. Crispe began his life on the stage. Montagu

Williams was in turns master at a Grammar

school, an officer in the militia, a playwright,

an actor, a criminal lawyer, a police magis

trate, and author of “Leaves of a Life."

Lockwood joined the Kendal Company as

an actor, but he was preserved for the Bar,

apparently by being built on too large a scale

for the stage. Lockwood was "a. fellow of

infinite jest," yet his reputation will scarcely

survive his contemporaries. Mr. Crispe refers

to Mr. Birrell's Memoir of Lockwood as not

“doing his friend justice," and indeed it does

not. Mr. Birrell

“Who, born for the universe, narrow'd his

mind,

And to party gave up what was meant for

mankind."

was a humorist, as well as a Chancery K.C.,

before he became Secretary of State for Ire

land. His memoir of his friend, Sir Frank

Lockwood, is a singular book, because although

written by a wit on a wit, the quality of wit is

altogether absent. Mr. Crispe's references

to Lockwood, brief as they are, give you a

far better idea of the man than Mr. Birrell's

Memoir.

Mr. Crispe was naturally drawn to Lord

Chief Justice Cockburn. To know him was

to love him. He was full of tenderness as

well as of brain-power. Like all thorough

breds, he was sensitive, and not disposed to

exert his consummate powers unless he felt

the occasion demanded them. His successor

as Chief Justice was Lord Coleridge, the father

of the present Judge of the King's Bench.

Lord Coleridge's opinion of his predecessor—

nho was his opposite almost in every moral

and intellectual quality—is too interesting to

omit. In the Saun'n case, Sir Alexander

Cockburn was the Judge and Sir John Coler

idge, K.C., led Mr. Alfred Wills as Counsel

for the plaintifi. Mr. Wills was afterwards

promoted to the bench, and retired as senior

puisne of the King's Bench-—a man immensely

respected by all, and loved by his friends. In

writing to a friend, Mr. Wills said, "I ex

pressed one day to Coleridge my admiration

of the way in which he dealt with Cockburn,

adding that it seemed to me like riding a

hot-tempered, fidgety chestnut mare. ‘Chest

nut mare,’ he replied, ‘it's riding a barrel of

gunpowder with two red-hot pokers for a

bridle.’ " In justice to Cockburn it should

be added that the Saurin case was an action

of assault, libel and trover brought by an

Irish lady, formerly a Sister of Mercy, against

the Lady Superior and another. The hear

ing took up twenty days, and would have

tried the temper even of a phlegmatic judge.

We mention these facts, as Mr. Crispe writes,

"I fear the judge (Sir Alexander) was not all

I have depicted him." Poor Dr. Kenealy,

who from his crass folly threw away all the

distinctions of the bar, wrote some lines on

Cockburn which Mr. Crispe justly says are

no mere panegyric:—

And I have seen a Court where every man

Felt himself in the presence of a gentleman,

Whose genial courtesy made all things genial,

Wholse exquisite bearing captured all men's

ove,

Whose sun-bright justice brightened every

cause,

And sent even him who lost, away content.

Sir John Coleridge was known both at the

bar and in the House of Commons as "silver

tongued." The office of Chief Justice of Eng

land has been filled in succession by Lord

Campbell, Sir Alexander Cockburn, Lord

Coleridge, Lord Russell and Lord Alverstone,

all of whom had in turn filled the office of

Attorney-General. We will give only one in

stance of Coleridge's eloquence at the bar,

not only because it was reported by, and

greatly impressed, his successor, Lord Russell,

but because it is proof of how intimate is the

knowledge of the Bible in the middle and

lower classes of England. Coleridge was a.

consummate artist, but he was also a winner
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of verdicts. He did not soar over the heads

of the twelve jurymen. "Gentlemen," said

Coleridge in the Saun'n case, "I cannot help

thinking that people who devote themselves

to this life (i.e., convent life) imitate too

exclusively one part of the life of our divine

Lord, and forget the other. They rememebr

the forty days in the wilderness, and the hours

in the garden, and on the mountain, but they

fail to bear in mind the ‘Marriage of Cana'

and the ‘Feast of Bethany.’ "

Lord Russell was a Roman Catholic, while

Lord Coleridge was a High Churchman. But

among the delightful characteristics of the

Bar of England, the entire absence of religious

intolerance is the most delightful. There

have been men of extreme views, like the late

Mr. Reader Harris, K.C., the founder of the

Pentecostal League, and Judge Willis, the

passive resister, but their opinions never inter

fered with their friendships or stopped the

flow of briefs to their chambers. There has

rarely existed a closer friendship at the bar

than that between the late Mr. Justice Day

and Judge Willis. The one was a rigid Roman

Catholic and Conservative, the other is an

equally rigid Nonconformist and Radical.

Judge Willis has written a small of "Recollec

tions" in which he tells us: “Day was a Papist

and I was a Baptist; we seldom discussed, we

loved." Mr. Justice Day's solemn expression

won him the nickname of “Judgment Day,"

but he was blessed with dry humor, which his

legal learning never quenched. Mr. Crispe

gives an instance of this. He was cross

examining the defendant. and asked him for

his trade card. On this card he was described .

as an undertaker with a telegraphic address.

"I asked him why he gave a telegraphic

address. The Judge (Day) interposed, “Oh,"

said he, “I suppose it is for the convenience

of people who want to be buried in a hurry."

Mr. Crispe has nothing to tell us of Lord

Justice Bowen, but he has something to add

to our knowledge of that equally great judge,

Sir George Jessel, the Master of the Rolls.

Mr. Crispe, being a common law man, was

naturally not thrown across Lord Justice

Bowen. We will only say of Bowen that he

was an ideal judge, combining as he did per

fection of form with perfection of substance.

He was an instance of sound law always

clothed in the tersest and wittiest language.

How different a man was his brother Chancery

Judge, Sir George Jessel, but wisdom is justi

fied of all her children. Jessel, like Bowen,

had a warm heart. Sir Alfred Willis (the

retired judge) in a lecture gave the following

anecdote which as it illustrates the comrade

ship of the bar Mr. Crispe has very properly

preserved.

“Of Jessel, when Solicitor-General havin

had a brilliant passage of arms with Lor

Chief Justice Cockburn, a little creature at

the bar said to Sergeant Parry, ‘Why, Parry,

he drops his aitches.’ I shall never forget

the manner in which the sergeant turned

round, glaring at him and said, ‘Sir, I

would rather dro my h’s with Jessel in hell

than aspirate wit you in heaven.’ "

When a new trial has been ordered, it is

not proper or right to refer to the amount of

damages given by the jury to the plaintifi

at the first trial. Sergeant Ballantine was

charged with disregarding this rule. On one

occasion when Sergeant Parry was leading

Mr. Crispe at the second trial of an action,

where the plaintiff claimed damages for

injuries sustained while on the defendant's

premises, the plaintiff's solicitor was fearful

of not getting such large damages as at the

first trial and suggested to the sergeant that

in his opening he might mention the amount

previously obtained. "How dare you make

such a suggestion? If you repeat it, I will

throw up my brief."

Lord Westbury is referred to by Mr. Crispe,

but one little known fact linking the Lord

Chancellor with Sir George Jessel is not given,

and may be mentioned here. Jessel applied

for silk to Lord Westbury, but his applica

tion was refused, and for the four years

(1861-65) that Lord Westbury occupied the

woolsack, Jessel had to practise as a junior.

As Westbury and Jessel belonged to the same

political party his exclusion was mainly due

to personal dislike or prejudice on the part

of the Chancellor. Every one is not as

broad-minded as Sergeant Parry. When

Jessel was examining a French witness through

an interpreter, he thought his meaning was

not being conveyed, and said to the inter

preter: “Do tell the man, he don’t grasp my

meaning. My question ‘and nothing to do

with ‘eating the pipes." This the interpreter

translated, "Monsieur l'Avocat vous prie de

croire, qu'il ne s'agit nullement, dans son inter

rogatoire, de ‘manger les tuyaux.‘ "

The late Lord Chancellor began his career

at the Old Bailey, and doubtless acquired

there-in the study of criminals-his knowl

edge of human weaknesses. Mr. Crispe tells

one anecdote of an Old Bailey lawyer and his
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client too racy to omit. A man with a

cropped poll of unmistakably Newgate cut

slunk into a counsel's room. "I'm sorry to

say, sir, our little Ben has 'ad a misfortin'.

Fust offense, sir." Counsel was not disposed

to reduce his fees, even though the father

reminded him that he had " 'ad all the family

business." His client then proceeded to dole

out the guineas, and remarked, “I may as

well tell you, sir, you wouldn't '3. got the

centers if I hadn't had a little bit of luck on

the way."

If there are two matters about which an

Englishman may feel legitimate pride, they

are the government of India, and the purity

of British Courts of Justice. Mr. Crispe

touches on the latter, and remarks that "in

our country a corrupt judge is unknown."

This is no flattery, but a statement of fact.

How was it that Bacon, probably the wisest

and wittiest man that ever filled the ofiice of

Lord Chancellor, how was it that such a man

was convicted of corruption? The question

is not asked, but it is answered by some infor

mation furnished by Mr. Crispe. Lord Bacon

was always harassed by want of means. We

have the sense to pay our judges good salaries;

three hundred years ago our ancestors paid

their judges miserable salaries, and some of

their judges eked out their salaries by taking

bribes. Mr. Crispe takes the period of Sir

Edward Coke and the judicial salaries of 1616

(five years before the ofiicial degradation of

Bacon) :

Sir E. Coke, Lord Chief Justice of

England . . . . . . . . . . . . . . . .. £224. 19. 9.

Circuits . . . . . . . . . . . . . . . . . . . . . . 33. 6. 8.

£258. 6. 5.

Puisne Judges of King's Bench

and Common Pleas . . . . . . . 188. 6. 8.

Circuits . . . . . . . . . . . . . . . . . . . . . . 33. 6. 8.

15221. 13. 4.

The value of money was far greater then

than now, but compare them with the present

salaries :

Lord High Chancellor . . . . . . . . . . . . . J£10,000

Lord Chief Justice . . . . . . . . . . . . . . . 8,000

Master of the Rolls . . . . . . . . . . . . . . 6,000

Chancery and Puisne Judges . . . . . . 5,000

We have said enough to show that in build

ing up a large practice, Mr. Crispe has not

forgotten his love of a joke and his apprecia

tion of all those finer traits which go to form

a successful advocate and a high class man.

WILLISTON ON SALES, AND THE

UNIFORM SALES ACT.

The Law Governing Sales of Goods, at Common

Law and under the Uniform Sales Act. By Samuel

Williston, Weld Professor of Law in Harvard Uni

versity. Baker, Voorhis & Co., N. Y. Pp. cix,

1155+appendix and index 148. ($7.50.)

TO most of our readers, the author's repu

tation will alone sufficiently assure the

merits of this work. Professor Williston,

the diaughtsman of the Uniform Sales Act,

which has been adopted in six or more states,

and for many years one of the most successful

teachers of the law of sales in this country, has

prepared the volume not merely as an anno

tation of the Sales Act but as a treatise on

the common law of sales as well. As such, it

takes rank with that class of legal literature

to which American lawyers can point with

pride when they are told that most of our law

treatises are poor. Williston on Sales is

likely to remain for some time the standard

American work of its class. Clearness both

of analysis and of exposition will commend it

to scholars and students, while its full citation

of cases and comprehensiveness of scope will

render it useful in practice.

The book is not a mere digest of decision

nor a stringing together of established rules

of law; it is rather the carefully thought out

statement, in his own language, of the author's

legal views. While he has not hesitated to

criticize decisions which seemed to him op

posed to principle or to the convenience of

trade, he has not allowed his opinions to

interfere with an accurate statement of the

law as it has been declared.

Thanks are due Professor Williston f0

what is undoubtedly a valuable public ser

vice. The Uniform Sales Act bids fair

to become widely enacted through the United

States. Judicial interpretation of that Act

can now be made practically uniform, its

author having placed his special equipment

at the disposal of all who will read him. He

is already entitled to a place of honor in the

heart of the legal profession, as the author

not alone of the Sales Act but of the Ware

house Receipts Act and of the Bills of Lading

Act. It is unusual to find the practical

jurist and the academic scholar so happily

combined in one person, as in the case of

Professor Williston, whose learning has pos

sibly accomplished more than that of any

other one man for the actual working out of

uniformity of legislation.

The book is large, and its index and other
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features are constructed and arranged upon

the most approved plan. The Uniform Sales

Act and the English Sale of Goods Act are

both printed in full in the appendix. The

typography is excellent.

THE NEW YORK ELECTION LAW

Manual for Election Ofiicers and Voters in the

State of New York. By F. G. Jewett. Former Clerk

to the Secretary of State. 17th ed. Matthew

Bender & Company. Albany. Pp. xxii. 561 + index

83. (34.)

A COMPLETE up-to-date work on New

York election laws as they now exist

under the new consolidated laws of 1909 is

available in the seventeenth edition of Jewett's

Manual, which has long been the standard.

The work has been entirely rewritten, re

vised and enlarged by Messrs. Melvin Bender

and Harold J. Hinman of the Albany bar,

and the forms have been revised and in

creased in number. The value of the work

is greater than ever before. It cites and

digests the decisions construing the election

law of New York state and also gives the

federal law and all laws or codes that affect

elections in New York.

HISTORY OF THE NEW YORK COURTS

The Courts of the State of New York; their His

tory. Development and Jurisdiction. By Henry

W. Scott. Wilson Publishing Co., New York.

[1908.] Pp. 500. ($5.)

SHORT history of the courts of the

state of New York is given by Judge

Henry W. Scott of the New York bar. The

book is particularly readable for the reason

that it gives such a clearly drawn picture of

the institutions of Colonial times which de

termined the future development of practice

not only in the Empire State, but in those

other states whose judiciary evolution has

been influenced or actually created by the

New York courts. Legal traditions of New

York City and graphic pictures of old Dutch

conditions make the book highly interesting

to all who are fond of the Colonial traditions

of the bench.

NOTES

Prof. A. V. Dicey. who once believed in woman

suffrage. has lately written a little book. entitled

"Letters to a Friend on Votes for Women" (London:

Murray). which contains a powerful argument

against woman suffrage. In a clear. logical style.

fortified with wide legal and political learning. he

analyzes the nature of the elective franchise. and

reviews the arguments for and against female

sufirage at length.

Mr. R. B. Wise's "The Commonwealth of Aus

tralia" (Little, Brown 8: Co., 83) is to some exten

modeled after Mr. Bryce's “The American Comt

monwealth." He has written with great fulness

and pains about the government and political

conditions of that interesting sister common

wealth.

The three finely printed volumes of “The Legis

lation of the Empire "(reviewed in December Green

Bag p. 638). give a most valuable outline of the

legislation of all the British Dominions during the

past ten years. The Cromarty Law Book Company,

1112 Chestnut street, Philadelphia. are the sole

agents for the work in the United States.

The Proceedings of the Illinois State Bar Asso

ciation. at its thirty-second annual meeting. contains

a number of papers of note and interest. The

paper of John S. Stevens. on "The Ethics of the

Bar," provoked much interesting discussion, and

the paper of Alonzo Hoff. on "The Public Control

of the Issuance of Corporate Stocks and Bonds."

also excited an extended debate. The volume con

tains several other important papers. “ The Sher

man Anti-Trust Law and Proposed Amendments

Thereto." by Hon. Charles E. Littlefield; "The

Ethics of the Bench," by Jesse Holdom; and "The

Enforcement of Law." by Roscoe Pound.

 

{NEW BOOKS RECEIVED

ECEIPT of the following new books

which will be reviewed later. is acknowl

edged :

Day in Court; or, The Subtle Arts of Great Advo

cares. By Francis L. Wellman. Macmillan Com

pany. New York. Pp. 257. (82 not.)

Crime and Criminals. By the Prison Reform

League. Prison Reform League Publishing Com

pany. Los Angeles. Pp. x. 283+ appendix 28

and index 8.

Law Office and Court Procedure. By Gleason L.

Archer. LL.B., Dean of the Suffolk School of Law.

Little. Brown 8: Com any. Boston. Pp. xxxv

291 + appendix 20 an index 16. (83 net.)

An Introduction to the History of the Develop

ment of Law. By Hon. M. F. Morris. Associate

Justice of the Court of Appeals of the District of

Columbia. john Byrne& 00.. Washington. Pp.

315. ($2.)

Ship rs and Carriers of Interstate Fre' ht. By

Ed ar atkins, LL.B.. of the Atlanta (gar) Bar.

T. . Flood and Company. Chica . Table of cases.

etc.. pp 74 + text 488 + appen ices 27 + index 28.

(86 net )

The Statute and Case Law of the State of New

Jersey Relating to Business Companies. under an

Act Concerning Corporations (Revision of 1896)

and the Various Acts Amendatory thereof and

Sup lemental thereto. with Annotations and Forms.

By arnes B. Dill, Judge of the Court of Errors and

Appeals of New Jersey. Pp. l, 216 + index 36.

The Civil Code of the German Em ire. as Enacted

on August 18. 1896. with the Intro uctory Statute

Enacted on the Same Date. Translated by Walter

Loewy. B. L. (Univ. of Cal.). LLB. (Univ. of Pa .)

j. U. D. (Heidelberg). Translated and published

under the auspices of and annotated by a special

committee of the Pennsylvania Bar Association

and the Law School of the University of Pennsyl

Vania. Boston Book 00.. Boston: Sweet and Max

well. Ltd.. London. Pp. lxxi. 568 + appendix 54

and index 67. (85.)
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Latest Important Cases

Aerial Navigation. See Patents.

Attorney and Client. Equitable Lien for

Attorney's Services on Funds Not Passing

through His Hands-Contingent Fees. D. C.

The beneficiary of certain legacies, having

reason to fear an attack on the will, engaged

counsel to resist possible litigation, and

entered with him into an agreement under

which he was to receive compensation in the

form of contingent fees. About two years

later, the attorney having prevented any

contest of the will or any compromise of a

claim. the client received from the executor

a sum of money in cash and real estate notes.

On this fund the lawyer insisted that he had

an equitable lien, and this was the question

presented, on appeal, in De Winter v. Thomas,

which was decided Dec. 7 by the Court of

Appeals of the District of Columbia (Washing

ton Law Rep, Dec. 17).

Mr. Chief Justice Shepard, delivering the

opinion of the Court, denied that an equitable

lien was thus created, and said:—

“It may be conceded that where the situa

tion of the parties and the attendant circum

stances favor such a construction, an agree

ment to pay a certain percentage of a fund

may be deemed equivalent to a promise to

pay the same out of the said fund. But

where either expression is used, the intent

must appear that the fund itself is looked

to for security. It is true that the fee in this

case was contingent upon success in the

undertaking, and the defendant was not to be

bound to pay any compensation unles these

should be a final establishment of the will

and distribution under its terms. Until

some money or other property should be

obtained under the will there was no personal

liability of the defendant for services per

formed by the complainant.

Banking. Kansas Bank Deposit Guaranty

Law Unc0nstitutional—Fourteenth Amend

ment— Unjust Discrimination. U. S.

The bank deposit guaranty law of Kansas

has been held unconstitutional as discrimina

tory by the United States Circuit Court. The

opinion, written by Judge John C. Pollock,

contained the following words:—

“In the light of authorities it must be held,

a legislative enactment that confers special

privileges and benefits on a class which, by

the law. and not by conditions are denied to

another class, in the same business or calling,

and which privileges and benefits so conferred

on the favored class may be and are em

ployed to impair and destroy the business of

those belonging to the excluded class, is

inhibited by the provisions in the fourteenth

amendment to the national Constitution."

Conflict 0! Laws. See Wills and Adminis

tration.

Defamation. Publication at Point of Desti

nation of the Libelous Matter-jurisdiction of

Federal Courts—5ta¢e Offenses. U. S.

The indictment against the Press Publish

ing Company, publishers of the New York

World, charging Joseph Pulitzer and others

with criminal libel against Theodore Roose

velt, President Taft and others, was quashed

Jan. 26 in the United States District Court at

New York City.

Judge Hough, in rendering his decision, said,

in part:—

“It is charged here that the crime of send

ing libelous matter through the mails is pun

ishable at the place of destination of the

libelous matter. In this case we have an

alleged libel that was published in New York

city and sent out into Orange county. But

we find that in the distribution made in

Orange county it happened to be disseminated

at West Point, a territory ceded to the govern

ment, and therefore the action comes up in

this court.

“The law that has been invoked here is, I

take it, simply a territorial convenience, and

therefore, in this case, if any crime has been

committed it is to be regarded rather as an

ofiense against the state of New York which

happened to be committed on government

land than an ofiense against the government

under the statute." (See discussion in New

York Law journal, Feb. 2.)

Interstate Commerce. Charter Fees Levied

by State on Foreign Corporations——-Inlerstate

and Intro-state Commerce. U. S.

The general attitude of the Supreme Court

of the United States toward the proposed

federal incorporation of corporations and allied

questions connected with the interpretation
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of the interstate commerce clause, was possibly

adumbrated in its decision Jan. 17, holding

invalid the Kansas "Bush" act of 1898 re

quiring foreign corporations to pay a fee as a

condition precedent to engaging in business

within, the state. Western Union Telegraph

Co. v. Kansas (L. ed. adv. sheets Oct. term,

No. 6, p. 190).

The court's opinion in this case was

written by Mr. Justice Harlan. The decision

turned on the finding that the law imposes

a burden on interstate commerce, which it

was declared a state could not do under the

Constitution. Justice Harlan said the require

ment was hostile alike to the letter and the

spirit of the Constitution.

In the latter case Mr. Justice Holmes read

an opinion in dissent, in which the Chief

Justice and Mr. Justice McKenna concurred,

and the late Justice Peckham would have

concurred.

Interstate Commerce. Power of Interstate

Commerce Commission to Dictate Distribution

of Cars Sustained. U. S.

The Supreme Court of the United States

decided the case of Interstate Commerce Com

mission v. Illinois Central R. R. in favor of the

government Jan. 10. The case involved the

right of the Interstate Commerce Commission

to direct the distribution of cars in the interest

of independent coal companies, and the power

of the Interstate Commerce Commission was

upheld in a decision delivered by Mr. Justice

White.

In announcing its decision the court over

ruled two objections to the delegation of power

to the Commission; first, that no such delega

tion was made by the interstate commerce law

respecting the distribution of company fuel

cars as a means of prohibiting unjust prefer

ences and undue discrimination, and, second,

that even if such powers should be conferred

the order enjoined by the court below was

beyond the authority conferred by the law.

(L. ed. adv. sheets, Oct. term, No. 6, p. 155.)

Patents. Prima Facie Infringement of Air

ship Patent—Essential Claims. U. S.

The first judicial opinion in American juris

prudence, it is believed, involving an airship

was rendered by Judge Hazel of the United

States Circuit Court at Buflalo Jan. 3, when

he granted the Wright Company a preliminary

injunction against the Herring-Curtiss Com

pany and Glenn H. Curtiss, restraining them

from infringing the patents of the petitioner.

The Court said :—

“The essential claims of an infringement

are an aeroplane, or supporting surface. the

lateral portions of which are capable of

adjustment to attain difi'erent angles of inci

dence, and a vertical rudder in the rear of the

machine. Claims further include as elements

a horizontal rudder, which is positioned for

ward of the machine, and means for raising

and lowering it so as to present its upper and

lower side to the pressure of the wind."

Police Power. Municipal Ordinance Regu

lating Weight of Loaves of Bread—Police

Powers of llllunicipalities. Ill.

The Supreme Court of Illinois, in City of

Chicago v. Schmidinger (Dec. 22, reported

Chicago Legal News Jan. 1), upheld as consti

tutional the ordinance of the city of Chimgo

providing that all bread sold should be of

prescribed weight of loaves, and should bear

labels plainly indicating the weight. The

court said :

"The power to regulate the sale and deter

mine the weight of bread in the loaf when

offered for sale, is a legitimate exercise of the

police power by such municipalities as the

plaintiff, has uniformly been recognized by

the courts, and the exercise of such power

is now too firmly established to be chal

lenged. Munn v. People, 69 Ill. 80; People v.

Wagner, 86 Mich. 594; Gnillotte v. City of New

Orleans, 12 La. Ann. 432; Mayor v. Ynille,

3 Ala. 137; Paige v. Fazackerly, 36 Barb. 392;

Commonwealth v. McArthur, 152 Mass. 522;

In re Nasmith, 2 Ont. 192.

Stock Transfer Tax Law. See Taxation.

Taxation. Exemption of Property Used for

Church Purposes—Property Leased to a Church

and also to Other Tenants, not Exempt.

Mass.

Where a religious organization owned a

building, used in part for church purposes by

means of a lease to a church society and in

part for other purposes by leases to other

tenants, it was held by the Supreme Judicial

Court of Massachusetts that exemption from

taxation, under the statute exempting church

property, applies only to religious organiza

tions occupying and using edifices for church

purposes,and the arrangement with the church

society leasing the premises was not such as

would show the building to be held in trust

for the church within the meaning of the

statute. Consequently the owner of the build

ing could claim exemption only to the extent

of the special exemption granted in its charter

of incorporation. Evangelical Baptist Benevo
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lent and Missionary Society v. Boston, decided

Jan. 6.

Taxation. Stock Transfer Tax-That Part

of a Statute Authorizing Examination of

Broker's Books to Verify Returns Unconsti

tutional-Right Against SelfJncrimination.

N. Y.

In a decision handed down Jan. 10 in

People ex rel. Ferguson v. Reardon (N. Y.

Law jour. Jan. 21), the Court of Appeals of

New York declared unconstitutional the sec

tion of the stock transfer tax law under which

the state Comptroller claimed the right to

examine the books and papers of stock

brokers to verify returns, as it might be used

to compel a person to give evidence against

himself.

"The court never has decided directly or in

directly," the court said, "that the Legisla

ture could compel a person to submit himself

or his private books for examination in an

investigation where the primary purpose

was to discover that he had been guilty of

ofienses for which, by the aid of the evidence

thus discovered, he could be punished crimi

nally or by penalty." Such a procedure

would violate the guaranty contained in the

state constitution, sec. 6, art. 1.

Wills and Administration. Wills Made in

France by Foreign Testator May Conform

to Law of Foreigner’: Country. France.

A recent decision of the Ciyil Chamber of

the French Cour de Cassation holds that a will

made in France by a foreigner under the pro

visions of the law prevailing in the foreigner's

country is to be held valid without prejudice

to the rule “locus regit actum." The decision

goes on to say that this rule, “which had been

formulated with special reference to foreigners

residing in France, constitutes in its ap

plication to wills a privilege which they

are free to claim and not an obligatory

provision."

A Theory

BY HARRY R. Burma

HEN judges pass on pretty points

Not passed upon before,

Do they declare what is the law

Or what it was of yore?

I know a man who often says

(It may be legal sin)

That brand new cases but declare

What law has always been.

The court but simply calls to work

The living legal word,

Whose force has ruled the race of man

Since Eve in Eden erred.

This logic, therefore, would conclude

(Though I confess it jars)

That there prevailed in Babylon

The law of motor cars.

The theory may be beautiful,

But its results—Gee Whiz!

For one, I’m quite content to say

Courts make the law that is.
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A CORRECTION

AST month, in urging in this de

partment the need of a million

dollar Foundation of Jurisprudence as

an aid to the securing of a complete and

adequately co-ordinated statement of

the American Corpus juris, we referred

to Lucien Hugh Alexander's connection

with the drafting of the American Bar

Association's Code of Ethics.

Mr. Alexander did not know of our

editorial in advance of publication, and

considers that we gave his connection

with the drafting of the canons undue

prominence, and in order to prevent any

misimpression, has asked us to state that

the various drafts for the American Bar

Association's Canons of Ethics were the

work of the entire committee, and that

the final result was in a very real sense

the joint product of the earnest labors

of all the members of the committee,

aided by the suggestions and criticisms

of more than a thousand members of

the American Bar Association.

 

THE PLEA OF INSANITY

HE most important feature of the

thirty-third annual meeting of the

New York State Bar Association, in

the opinion of the daily press of the

country as well as of many of its mem

bers, was the presentation of the report

aimed at remedying the evil of the abuse

of the plea of insanity in criminal trials.

The recommendation of the report, and

it is one likely to elicit wide discussion,
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was that insane persons charged with

crime shall be tried like other persons,

unless adjudged by the court incapable

of properly preparing for their own

defense, that on trial they shall not be

allowed to plead insanity, that when a

verdict has been rendered the court

may defer sentence and cause an inquiry

to be made into the mental condition of

the prisoner at the time the crime was

committed, and that after such an

inquiry the prisoner shall be sentenced

either to death or imprisonment, or to

confinement in an asylum, according to

whether he is found sane or insane.

The adoption of these recommenda

tions would unquestionably be a step

in the right direction. The practice of

allowing the plea of insanity to be

interposed as a defense has resulted in

debasing criminal trials into farcical

proceedings to determine the sanity or

insanity of a prisoner, the jury being a

body necessarily unfit to undertake such

an inquiry. Laws designed for the pro

tection of society are violated just as

truly by the insane as by the sane, and

the legitimate province of a jury is solely

that of determining whether or not there

has been such a violation. Efiicient ad

ministration of the criminal law demands

concentration of the attention of the

jury upon the essential issues of fact,

without regard to matters of law

and of penal discretion which properly

fall exclusively to the lot of the court.

In allowing the court to decide whether

or not an inquiry should be instituted

into the mental condition of the prisoner



The Editor’s Bag 195

 

there is no danger of any impairment of

the rights of insane defendants. It can

safely be asserted that our American

judiciary is sufliciently humane, wherever

a human life is at stake, not to abuse

the discretion thus conferred. After a

verdict of guilty has been rendered, the

insanity of the prisoner should be deter

mined not as a part of the regular trial

but as an ex parte proceeding. By this

means he could be pronounced guilty

only by the only authority competent

to render such a decision, namely either

the court itself or a commission of ex

perts.

In this respect, therefore, the report

of the committee is open to criticism,

when it remarks in passing: “It may be

that the inquiry as to sanity should be

made as now by the jury which passes

on his guilt. That is a detail.” Such

an observation, if it is to be taken very

seriously, weakens the logical consist

ency of the report. If the determina

tion of this question by the jury during

the trial is such an evil as to require

a remedy, it is an evil under any cir

cumstances.

Closely related to the subject of the

plea of insanity is that of the indeter

minate sentence. Too rigid a system of

penal law has had the unforeseen efiect

of rendering the jury judges not simply

of facts but of punishments as well.

How often have unmerited acquittals

been brought about by too stringent and

hide~bound a penal statutel The de

gree of punishment is a matter for the

discretion of an expert. Perhaps the inde

terminate sentence is objectionable when

the court is left absolutely free to impose

a sentence of that sort, but the law

should at least provide for a large

measure of discretion in determining

the mode and degree of punishment,

that the jury may not be prejudiced

in its efiort to reach a fair verdict.

And if juries are to fulfill this duty

satisfactorily, it might be well to pro

vide by law that an insane person

found guilty of murder need not be

sentenced to confinement in an asylum

for life, lest there be some chance of

some day restoring him to sanity.

THE GREAT DANGER OF CROSS

EXAMINATION—SOMETIMES

OME time ago we printed the

entertaining charge in State v.

Wilson, sent us by one of our readers in

Columbus, 0. To the kindness of the

same lawyer we are indebted for the

account of the following incident, which

antedates the other by about thirty

years. The presiding judge of the anec

dote, by the way, was his own father-in

law :-—

It was 'way back yonder in time, when

Ohio was not half as old as it is now. The

presiding judge himself told me the story

long ago, though I personally, when a be

ginner in the profession, knew all the actors

in it.

W. was a tall, thin, angular, slow-moving,

slow-thinking, iron-gray lawyer, who spent

as much time before justices of the peace as

in all the higher courts. He had a distin

guished nasal twang in speaking.

He was defending a client indicted for a

felony. The prosecuting attorney was not

legally very closely put together and there

fore was apt to leave gaps in his professional

work.

In the trial evidence in chief for the state

and for defendant had been closed, and the

last witness for the state in rebuttal had been

called, examined, cross-examined and re

examined, and had left the stand.

It had been noted by the court that the

prosecutor had not fixed the venue of the

offense, and all that W. had to do was to wait

a moment until the state rested and then suc

cessfully move the discharge of his client on

the ground of failure of proof. As the last

witness reached the bar-gate on his way to

the lobby, W. rose and, pointing a long, bony

finger toward him, in defiance of rules,

shouted through his nose, "And you say that
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all these things occurred within the body of

Franklin County?"

“Yes," and so he sent his client to the

penitentiary for years.

A SUMPTUARY LAW LIBRARY

E desire to condemn the action

of the Law Library Association

of St. Louis, in defeating a by-law which

would have allowed members to smoke

in the library. It was Aristotle who

said that man is by nature a social ani

mal, implying that he is a born smoker.

Thus to impose Puritanical restrictions

on a natural impulse of the race is an

evil of sumptuary legislation, and law

yers should be the first to rebel against

it.

The St. Louis Republic, in an edi

torial which lends added dignity to the

moral victory of the defeated minority

in the Association, ofiers shrewd coun

sel to ascetic organizations of lawyers

throughout the land. It says:—

We learn with surprise that in the align

ment upon the question in the Law Library

Association the line of demarcation cor

responded roughly to a certain intermediate

point in the span of human life——nel mezzo

del cammin di nostra vita, as Dante phrases

it-and that the young men were arrayed

on the side of smoke, while the lean and

slippered pantaloon stood for an unobscured

sky line and air as clear as the crystal of

Heliconian dawn. And age won! An an

cient proverb reads, "Old men for council,

young men for war"; but we have reached a

place in the advance of things legal where

counsel is war.

We believe that the true maxim is

that in a multitude of counsel there is

safety, safety being the better part of

valor. However that may be, an Asso—

ciation which should have been fore

most in upholding free institutions and

masculine traditions has fallen victim

to senility and decay. Let this serve

as a warning to other associations that

there is a higher law, which no pro

 

vincial prejudice, however strong, can

set aside, and that its arcana are safely

ensconced in a higher law library some

where, which not even the angels would

wish to ventilate in accordance with

the whims of efiete and debased hu

manity.

MR. CHOATE'S EXPERIENCE AT

THE BAR

T the opening of the joint meet

ing of the American Historical

and American Economic Associations,

December 28, in New York City, Hon.

Joseph H. Choate presided, and men

tioned that one practical question had

been already settled which might well

have been left to the theorists. Presi

dent Nicholas Murray Butler, deliver

ing the greetings of Columbia, referred

to the settlement of this question as

follows :

"Straight whiskey has been defined. I

would have supposed that the President

would have referred so diflicult an economic

question to the chairman of this meeting.

Surely his long experience at the bar must

have qualified him to guide us in the matter

of labels."

“I will explain," retorted Mr. Choate,

"why the great question was not referred

to me. For two years I was one of the coun

sel of the people and opposed a little group

of whiskey distillers in Kentucky manufac

turing what they contended was the only

whiskey. The people asserted that any

thing they were in the habit of calling whiskey

was whiskey. In my enthusiasm I ap

proached the British Embassy and tried to

enlist it in the popular cause, but Mr. Bryce,

though he had represented a Scotch constitu

ency for twenty-five years, did not know one

kind of American whiskey from another.

"It is a pure question of taste, and if the

President had submitted the question with

the samples we submitted to him to the

authorities we have here tonight, to the exec

utive committee of the Historical and Eco

nomic Associations, they would have decided

this great historical and economical question

exactly as the President has done."
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A JURY THAT FOUND BOTH WAYS

CURIOUS occurrence in Judge With

row's Court at St. Louis, Mo., is re

ported in the news columns of the St. Louis

Globe-Democrat. One Joseph Sterneck, it

seems, sued the United Railways Company

for an injury received in a fall from a street

car.

On Jan. 27, the taking of testimony having

been completed, Judge Withrow handed two

forms to Louis Schneider, foreman of the jury,

telling the jury in case it found for the rail

road company to sign the first form, and if

for Sterneck to sign the second, and fill in

the amount.

A few minutes later Schneider returned and

handed the court both forms. One was in

favor of the company and the other gave

Sterneck $500 damages.

“Which one am I to use?" asked the court.

"Well, the jury thinks you had better use

the one giving Stemeck 8500," said Schneider.

"But that is utterly impossible, for when

you return two conflicting verdicts I cannot

accept either," Judge Withrow answered.

He then ordered the jury to retire and find

a single verdict, while attorneys for both

parties argued that the verdict in their favor

was the one the court should accept.

JUDGE BELFORD'S COURAGE

UDGE JAMES P. BELFORD, formerly

of the Supreme Court of Colorado, whose

death occurred Jan. 7, is mourned as the

last of the “Old Guard’I which had survived

that state's earlier days. As a campaign

orator, a judge and a statesman he was a

remarkably brilliant and well-rounded man.

That he was not wanting in courage is illus

trated by the following anecdote told by

Judge E. T. Wells, his colleague on the terri

torial Supreme bench:—

"He was a man of nerve, who would take a

chance with his life in following out a course

he believed to be right.

"I saw him sitting on the bench in a law

suit at Georgetown with a double-barreled

shotgun across his knees. I forget the title

of the case now, but it was one involving

large interests in a wealthy mine of the dis

trict. Both sides had engaged the services

of noted gun men to make a demonstration

in the town and later in his court room.

Judge Belford had given a great deal of study

and deliberation to the issues raised, and

he was satisfied of the soundness of his deci

sion.

"It had got noised around that on that

particular day he would read his decision, and

the little court room was packed with parti

sans of the litigants. Belford took his place

on the bench, adjusted the shotgun on his

knees, unfolded his manuscript and began to

read. His judgment was entered on the

record, court adjourned, and there was no

bloodshed, but before he entered the room he

did not know but that they would carry him

out feet first."

THE LAW'S LIFE LINE

I'M the Reasonable Doubt,

Friend of the persecuted,

Enemy of the gallows,

And the pen,

Twin relics of barbarism.

So raise all the hell you like

Cut,

Slash,

Kill,

Waylay,

Rob,

Grind your heels in their face;

Don't be afraid

You'll find me there

At the trial,

Because

I’m the law.

When I get in Among

Those twelve

Upright,

Honest,

Intelligent patriots,

Meaning the jury,

They'll see me,

And only me.

So what do you'care?

Nobody this side

The Pearly Gates

Can tell

Just what I am.

Therefore they have to take me

Sights unseen

Blindly,

In the dark,

And give me the benefit

Of what they don't know,

Which is lots.

But they'll do it;

It's the law,

Which has justice

Skinned a mile.
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I stand for mercy for the living.

Let the dead lie

In peace.

He ought've dodged,

Or carried a gun himself,

Then maybe

I'd have given him a lift.

Get busy——

Shoot, stab, kill;

Jump on 'em,

Boil your grandmother in oil,

Tear your wife's eyes out,

Strangle your children,

Smash your best friend,

Turn the old world inside out;

Count on me,

Ever your friend.

Reasonable Doubt.

EDGAR WHITE.

Macon, Mo.

"Your methods," said the indignant ofi

cial, "were simply highway robbery."

"Again you wrong me," answered the

importer. "They were low-weigh robbneliiy."

—Ohio State four .

 

A certain prominent English jurist was

transferred from the chancery court to the

admiralty court rather unexpectedly. While

conversant with English law to a rising

degree, this gentleman had spent little time

in marine law, and was rather dubious as to

his ability to cope with the duties of his new

oflice.

His colleagues, in recognition of the occa

sion, gave him a dinner, after which he was

called upon for an address. He made a long

and serious speech, which embraced about

everything from free trade to England's for

eign policy. Then, pausing a moment, he

glanced round the crowded room and said:

"Gentlemen, in closing, I can think of no

better words than the lines of Tennyson:—

" ‘And may there be no moaning of the bar

When I put out to sea.’ "

— Youth’: Companion.

The Editor wtll be glad to "uivo for the‘: department anything likely to entertain the under: of

the Gran Bag tn the may of legal antiquities. faun'a, and anecdotes.

Correspondence

THE TEACHING OF LAW IN CORRE

SPONDENCE SCHOOLS

To the Editor of the Green Bag:—

Sir: In your issue of January in an article,

“The Bar and the Young Man," by Shearon

Bonner. Esq., in the fifth paragraph, the

following statement appears:—- '

“As a preliminary warning, let me advise

you not to put very much faith in correspond

ence schools. I am inclined to believe that

these schools depend for their success on a

new crop of young men each year, rather

than on any reputation they have made for

efliciency and straightforwardness. I be

lieve that the law can be successfully taught

by correspondence; but whether or not it is

now being done by any person or school is a

difierent question."

I beg to state that, in answer to the first

sentence of this quotation, quite a number of

the correspondence law schools are doing

good work in imparting legal knowledge to

students.

Speaking from experience, I would state

that I have had work with one of these Corre

spondence Law Schools, and I must acknowl

edge that I was rather skeptical in enroll

ing, but have discovered that they, at

least mine, have compelled me to toe the

mark in all of their work. The papers have

been examined and commented upon and

errors pointed out with explanations and

proper citations. My further experience was

that in one examination, where my average

was 64}, I was compelled to take another ex

amination upon a re-review of the subject.

The average for each subject is 70, and there

was nothing to have prevented this school

from passing me on this subject and I never

would have known the difierence.

I am glad to read of some one of the pro

fession who is a member of a Law School

faculty who is broad-minded enough to feel

that the law can be properly taught by corre

spondence, for here in Philadelphia the entire

profession hold up their hands in “Holy

Horror" to even think of such a thing, alone

to study in this fashion. Our Board of

Examiners almost think it a crime.

I trust that there will be some more liberal~

mindedness on the part of the profession.

E. M. W. A. G.

Philadelphia, Pa., jan. 20, 1910.



7"“-w- ru- -__"PF‘n-i-E'S' -"Q,

The Legal World

Important Litigation

The Paper Board Association, comprising

one hundred and forty prominent paper

manufacturers, was indicted by the federal

aand jury in New York Jan. 8, charged with

ing an illegal combination in restraint of

trade. The indictment is but one of many

ramifications of the investigation the govern

ment has instituted against paper manufac

turers.

 

As the result of a full examination of the

government's case against the roads, which

Attorney-General wickersham made person

ally, President Taft directed the Attorney

General on Jan. 28 to proceed with the suit

against the Harriman merger, refusing to

{151d to the argument of Judge Lovett and

' associates that the evidence taken by the

government had not made out a case.

 

That the government's investigation into

the afiairs of the so-called Beef Trust is to be

national was shown late in January at the

examination before the federal grand 'ury

of the beef packers at Chicago. Judge ene

saw M. Landis of the United States District

Court, in his charge to the grand jury, de

clared that it was through information fur

nished by him that the present proceeding

was started.

The record in the case of United States v.

Oberlin M. Carter embraces about fifty thou

sand printed pages, and is the most volumi

nous record in the history of the United States

Supreme Court. Carter was formerly a cap

tain of engineers, and was in cha e of harbor

work at Savannah when the reene and

Gaynor scandal startled the country. The

gprgernment has been seeking to recover from

' about $700,000 for the past nine years.

 

 

After taking up three years in examining

witnesses on both sides, the overnment's

brief in its suit to break up the a eged anthra

cite coal trust was filed 1n the United States

Circuit Court at Philadelphia Jan. 18 by Wil

liam S. Gregg, s cial assistant to the Attor

ney-General. T e suit was brought in April,

1907, and the government's case was repared

b G. Carroll Todd and J. C. Mc ynolds.

e overnment contends that all the defend

ants ave long been parties to a general com

bination and conspiracy which stilles compe

tition and obstructs trade and commerce

among the states, in anthracite coal and that

they have monopolized the trade.

practically comThe United States has

leted the preparation of the Newfoundland

‘isheries and Orinoco Steamship C0. cases

for submission to the Hague Court of Arbi

 

tration. The former, the more important,

ws out of the contention between Great

ritain and the United States with regard

to the uestion whether the boundary of

territoria waters is formed by a line parallel

to and three miles from the shore, or is estab

lished with reference to a straight line con‘

necting the headlands of bays. The latter

is one of the five claims which led to the

severance of diplomatic relations with Vene

zuela when Castro was president. The New

foundland Fisheries case will be heard before

the following jud es of the Permanent Court

of Arbitration: r. Heinrich Lammasch of

Austria, president of the tribunal; Luis M.

Dre 0 of the Argentine Republic; onkheer

A. .De Savornin Lohrnanof the Net erlands;

Judge George Gray of Delaware, and Sir

Charles Fitzpatrick, Chief Justice of the

Su reme Court of Canada. Senator Root

wi present the case for the United States.

 

With the litigation to test the constitu

tionality of the corporation tax rovision of

the Payne tariff act inaugurated y the Ver

mont case in January, four suits involving

the same point were enrolled on the docket

of the Supreme Court of the United States

Jan. 26. Two suits were brought from the

Circuit Court of the United States for the

federal district of New York, the co rations

being the Coney Island and Brook yn Rail

road Compan and the Home Life Insurance

Company. W0 suits were docketed from

the United States Circuit Court for the

northern district of Illinois. They were the

cases of Fred W. Smith against the Northern

Trust Company, and of William H. Miner

against the Corn Exchange National Bank of

C 'cago. The Supreme Court has declined

to rush the cases, but there is hope that the

question may be determined before the close

of the period for the payment of the tax,

June 30. Other actions have been brou ht

m the lower federal courts. Judge R.Ta lor in the United States Circuit Court at

Toledo, 0., and Judge L. B. Colt, in the

United States Circuit Court at Boston, have

upheld the act by sustaining demurrers in

cases brought before them.
 

Important Legislation

Forty-one distilleries and five big breweries

in Nashville were forced to suspend opera

tions Jan. 1 on account of the law passed

by the last legislature prohibiting the manu

facture of intoxicating liquors in Tennessee.

Most of them closed with their warehouses

full. It has been said that the breweries will

go into the soft drink business.

 

Uniformity in insurance laws was the key

note of a big conference of the executive
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oficers of the princi al life insurance com

panies in the United tates, held at Washing

ton, D. C., an. 19-20. The sessions were

devoted to iscussion of uniform life insur

ance legislation in the various states and the

new movement for the conservation of the

public health which recently originated with .

some of the largest life companies.

Governor Pothier of Rhode Island, in his

second inaugural message Jan. 4, called atten

tion to the new veto power given to the Gov

ernor, which may be set aside only by three

fifths of the legislature. He recommended

biennial instead of annual state elections and

advised investigation of the expediency of

providing Distrrct Attorneys to assist _the

Attorne -General in prosecuting crrmmal

cases. e also suggested better regulation of

foreign co rations and added state_super

vision of t e gght against tuberculosis, and

pro sed an e ort to secure uniform auto

mo ile regulations throughout New England.

 

 

The commission to ropose amendments

to the constitution of ermont made its re

port earl in January, favoring eight pro

posals: (l to remove the "time ock ' on the

constitution in consequence of which amend

ments can be acted on onl once in ten years,

(2) to require a two-thi 5 vote when legis

lation is to be passed over the Governor's

veto, (3) to change the dates of state elec

tions to conform to those of national elections,

(4) to require the requests of more than one

member to enforce a call of the yeas and

nays on an vote in the legislature, (5) to

deprive the egislature of the powers of review

ing conviction of murder, commutation of

sentences, and pardon of murderers, (6) to

prohibit le 'slators from accepting remunera

tion of 0t er public offices, (7) to abolish

special legislation to charter corporations, and

(8) to reclassify or codify the constitution

to introduce these amendments in their proper

places.

 

The recommendations made in Governor

Hughes’ annual message included the follow

ing: that the development of the water powers

of the state be subject to certain principles

necessary to safeguard the public interest;

that the Public Service Commissions law be

extended to telegraph and tele hone com

panies; that the Governor on t to have

power to appoint a cabinet of a rninistrative

heads, though that would require a constitu

tional amendment; that a simplified form of

ballot in which the names of candidates ap

pear but once be adopted; that publicity of

all campaign expenditures, without excep

tion, be brought about; that proposed con

stitutional amendments be notified by more

eflective methods to the voters; that only

enrolled voters be allowed to participate in

party primaries; that a system of direct

nominations for elective ofiices be provided;

stricter scrutiny of the qualifications of notaries

public; provision for frequent examination of

Insurance companies; the adoption of auto

mobile le ' lation adequately protecting the

public ‘an er a s tern of licenses; an amend

ment to make t e penalized practice of book

making include oral betting; and the simpli

fication of court procedure by measures de

vised to provide more economical and less

technical methods.

 

Personal— The Bench

Governor Swanson of Virginia has re

a pointed udge Robert Riddick Prentis

irrnan o the Virginia State Corporation

Commission for a term of six years.

Judge H. K. Hanna, who has served for

many years as circuit judge of the first judi

cial district of Oregon, and is more than

eighty years old, now leaves the bench for a

well-earned retirement.

 

 

The State Probate Judges’ Association of

Kansas has approved of some pro sed legis

lation, one of the features of whi would be

a reduction of the time allowed for the closing

of estates from three to two years.

Alfred R. Page, Nathan Bijur and Edward J.

Gavegan, who were chosen at the last elec

tion to succeed Justices Dowling, MacLean

and Truax of the Supreme Court of New

York, took their places Jan. 3. Justice

Dowling went to the Appellate Division.

 

 

ames Gould of Pine Blufl', Ark.,

resigned is sition as county and probate

judge of Je erson county Jan. 16. At the

expiration of his present term, which ends in

October, he expects to move to Chicago or

St. Louis to engage in the bonding business.

Judge

Justice Claudius B. Grant of the Supreme

Court of Michigan was given a banquet "0g!

seventy members of the Detroit bar Jan. ,

commemorating the occasion of his retire

ment from the bench. Justice Grant was

presented with a testimonial signed by all

present.

 

The President and Mrs. Taft received

the members of the Supreme Court and the

judicia as guests of honor at the reception

at the hite House Jan. 18. The first guest

to be received was the Chief Justice, who

was accompanied by his family. They were

followed by the Associate Justices and their

families. Among those present were the

visitin Governors and their wives, and the

recently ap inted Minister to China and

Mrs. . J. alhoun of Chicago.

 

The following appointments of President

Taft have been confirmed bg the Senate:

George A. Carpenter, United tates District

{)udge, northern district of Illinois; William H.

ope, Chief Justice of the Sn reme Court of

the Territory of New Mexico; exander G. M.

Robertson, United States District Judge of
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Hawaii; Edward Kent, Chief ustice of the

Supreme Court of Arizona; Jo n T. DeBolt,

to be Associate Justice of the Supreme Court

of Hawaii; William J. Robinson, to be third

Judge of the circuit court of Hawaii.

 

President Taft nominated as the five mem

bers of the new Customs Court authorized

by the Aldrich-Payne tarifi law, United States

Circuit udge Alfred C. Coxe of Utica, N. Y.,

to be C ief ustice, and Marion De Vries, of

California, w o for the ast ten years has been

a. member of the Boa of General Ap raisers

of Customs at the port of New York; illiam

H. Hunt, of Montana, United States District

Judge for the District of Montana, and for

mer y Governor of Porto Rico; Gen. James F.

Smith of California, formerly Governor-Gen

eral of the Philippines, and O. M. Barber, a

lawyer of Bennington, Vt.

 

PeraonaF-The Bar

Louis Glickman of Sacramento is prob

ably the youngest lawyer in the United States,

havin been admitted to the California bar on

Dec. 3, his twenty-first birthday. He is a

graduate of the law de artrnent of the Uni

versity of Southern Cali ornia.

 

Commissioner H. W. Macfarland of the

District of Columbia, who recently resigned

 

in order to ractise law, has formed a artner

ship with C rles Cowles Tucker and . Miller

Kenyon, who have ‘practised for years as

Tucker & Kenyon in ashington.

Orion Howard Cheney has been ap inted

Superintendent of Banks by Governor ughes

of New York. Mr. Cheney is about forty

{Ears old, a graduate of the University of

'chigan, and began practice in 1897. The

services he has already rendered to the state

have been valuable.

 

John F. Forbis of Butte, Montana, has

retired from ractice to his estate near Port

land, Ore. t a dinner given in his honor

Dec. 29 b the Silver Bow County Bar Asso

ciation, istinguished lawyers from various

rts of the state were present, and the

upreme bench was fully represented.

 

Hon. Joseph H. Choate, former Ambassador

to the Court of St. James, celebrated his

seventy-ninth birthday Jan. 24 by pressin

a suit in the federal court, in the case 0

Receiver Ladd of the New York City Railway

Compan against the directors of the Metro

politan curities Company.

 

The $775,000 fee said to have been id the

New York corporation lawyer, Samue Unter

myer, for his professional services in relation

to the merging of the Boston Consolidated

‘mgr-‘bi;

Copper Company with the Utah Copper Com

pany, his services extending over no more

than four years, is believed to be the largest

fee ever received by a lawyer in this country

or elsewhere, in corporation practice.

 

Albert T. Patrick, who has been a risoner

for nearly ten years, now serving a 'fe sen

tence in Sing Sing prison, was formally

disbarred as a practlsin lawyer by the

a pellate division of the upreme Court of

ew York Jan. 28. This was a serious blow

to Patrick in his long fight for freedom, as it

deprives him of many privileges in pre

paring his appeals.

 

Geo eH. Lyman, after nearl twelve years’servicergas Collector of the Pri’rt of Boston,

voluntarily relinquished that ofiice an. 24 to

his successor, Edwin U. Curtis. r. L n

was born in Boston Dec. 13, 1850, an was

educated at the Boston Latin School, St.

Paul's School, Harvard College and Harvard

Law School. He entered the law office of

Ropes, Gray& Loring, in Boston, and con

fined himself to his law practice until his

interest in litics led to his selection for

important 0 ces on political committees.

 

The following appointments of President

Taft of United States Attorneys have been

confirmed by the Senate: Arba S. Van Walken

burgh, western district of Missouri; H. Roy

Waugh, northern district of West Vi 'nia;

RobertT. Whitehouse,district of Maine; arion

Erwin, southern district of Georgia; Asa P.

French, district of Massachusetts; Jose h E.

Morrison,district of Arizona; Charles A. ilson,

district of Rhode Island; Ernest F. Cochran,

district of South Carolina; John M. Cheney,

southern district of Florida; Lunsford L. Lewis,

eastern district of Vir 'nia; Francis S. Howell,

district of Nebraska; harles A. Houts, eastern

district of Missouri.

 

@ar Association:

The Omaha Bar Association was successful

in its efiorts, during the ast year, to secure

the passa e of a law lengthening the residence

requéred iefore divorce suits may be insti

tute .

 

The State Bar Association of Utah held its

annual meeting Jan. 10 in Salt Lake City.

Addresses were made by the president, Hon.

LeGrand Young, and by Messrs. Stephen L.

Richards, E. A. Walton and others.

 

The American Bar Association has decided

to hold its next annual meeting at Chatta

nooga, Tenn., Aug. 30-31 and Sept. 1.‘ Amon

the interesting features of the meeting '

be the resentation of a silver service to Mr.

John inckley, for almost twenty years

secretary of the Association.
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The Kansas State Bar Association held its

27th annual meeting in Topeka Jan. 27-28.

The president, Professor J. W. Green of the

law school of Kansas State University, chose

for the subject of his opening address, "The

Three Departments of Government." Pro

fessor Roscoe Pound of Chicago University

delivered a pa r on "Puritanism and the

Common Law.’ W. S. Fitzpatrick of Inde

ndence made an address on “Criticism of

urts by Lawyers and Laymen:', and other

interesting papers were read, wh11e_some dis

cussion was given to the new Civil Code of

Kansas.
 

The annual meetin of the New Hampshire

Bar Association wil take the form of an

outing to be held probably at the Hotel

Wentworth, Newcastle, the latter of

next June. The program will incl e these

features: resident's address, by Hon. Wil

liam M. C ; the annual address, by Judge

Alton B. Parker of New York; a paper on

“Admiralty Jurisdiction and Admiraltyof New Hampshire during the Revolutionary

Period," by Judge Edgar Aldrich; and a

aper on ‘The General Regulations for the

ntlemen of the Bar of New Hampshire, as

Set Forth in a Pamphlet Published in the

Early Part of the Nineteenth Century," by

Hon. Wallace Hackett.

 

It is somewhat surprising that Massachu

setts, a state conspicuous for the ability of its

bench and bar, has till lately had no state

bar association. Now that Massachusetts has

established a state association, there remain

only two of the forty‘six states without them,

namely, Nevada and W oming. Even the

territories of Arizona an New Mexico have

their own bar associations. The Massachu

setts Bar Association was organized at the

Hotel Somerset, Boston, at a dinner held

Dec. 22, by four hundred and fifty of the

leading lawyers of the Commonwealth. Richard

Olney presided and was elected president.

Oflicers of the association chosen are: Presi

dent, Richard Olney; vice- residents, William

H. Brooks of Sprin 1d, harles W. Clifford

of New Bedford, amuel K. Hamilton of

Wakefield, John C. Hammond of Northamp

ton, Alfred Hemenwa of Boston and Moor

field Storey of Broo 'ne; secreta ,Robert

Homans of Boston, and treasurer, C rles E.

Ware of Fitchburg.

 

Meeting of the National Civic Federation]

The three-day conference of the National

Civic Federation in Washington, D. C., be

ginnin Jan. 17, was attended by man dis

tinguis ed delegates representing di erent

professional, commercial and labor interests in

all parts of the United States. President

Taft, in opening the meeting, urged uniformity

of state legislation as a remedy for over

centralization in the national government,

and favored uniformity

cedure.

Seth Low compared uniformity of legisla

tion to standardization in mechanical con

struction, and Judge Alton B. Parker favored

the adoption of such workmen's com n

sation laws as those of England and r

many.

On the second day, Senator Root suggested

the creation of a Commissioners’ Court to

draft uniform laws, along the lines recom

mended in the conference of the Federation.

Samuel Gompers, John Hays Hammond. John

Mitchell, August Belmont and George M.

Gillett favored such workmen's compensation

legislation as that ur ed by udge Parker the

day before. Edwa Burnel Phelps insisted

that a law should be enacted, as in European

countries, prohibitin the employment of

child-bearing women or a certain period after

and in some cases before their confinement.

Professor Samuel McCune Lindsay of Colum

bia spoke on interstate competition and

industrial legislation, and Err-Senator John F.

Dryden, president of the Prudential Insur

ance Company, said that if the various

states failed to codify their insurance laws

uniformly the only alternative would be

federal control of the business. Isaac N.

Seligman made an urgent lea for uniform

state laws regulating child bor.

On the third day resolutions were ado ted

recommending to the Governors uni orm

laws for the protection of children employed

in industries, a uniform insurance code among

the several states, uniform legislation on

gathering and reserving vital statistics and

the conservation of American forests, which

were all referred to the committee on uniform

state laws.

The conference adopted a resolution recom

mending that workmen’s compensation acts,

fair to the employer and the employee and

just to the state, be uniformly substituted for

the present system of employers’ liabilit for

injuries received in and arising out o the

course of employment. A resolution was

adopted recommending to the respective states

consideration of the development of water

power and the regulation of non-navigable

streams.

in judicial pro

The Firs! Conference of Governor:

Simultaneously with the meeting of the

Civic Federation, Governors of thirty states,

accleézting the invitation of Governor Willson

of ntucky, began a session of three days in

Washington Jan. 18. Governor Willson, at

the opening session, expressed his conviction

that no better means could be found to devise

improved and uniform state legislation than

by holding a conference which had no legal

standing whatsoever. The Governors were

welcomed by President Taft at the White

House,wh0 expressed approval of the English

system whereby the executive is made respon

srble for legislation, and suggested that our

own system presented opportunities for the
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executive to argue out questions for the legis

lature and to give them information on sub

jects as regards which they are not advised.

Seth Low suggested to the conference the

need of speedy co-operation to suppress the

white slave evil, so that no state could be

come a harbor of refuge, and Governor Hughes

urged the importance of efficient state govern

ments as a complement of federal power.

On the second day, state rights was the

subject of most of the addresses, with special

reference to the conservation of resources

and the regulation and supervision of public

service corporations. Governor Quin y of

New Hampshire urged that Congress act on

conservation of the forests. Governor Will

son said that the federal government did not

have a bit of right to control water power,

and Governor Draper of Massachusetts said

that the states should own and control the

water power of their streams and Governor

Hughes advocated the development of state

control of water power. Governor Fort of

New Jersey, speaking particularly of public

utilities, urged more state control of things

which had been passed over in silence, in

cluding water power. Governors Brooks of

Wyoming and Shafroth of Colorado both

maintained that the control of water power

rested in the state, not in the nation. Governor

Hadley discussed railroad rate legislation, and

Governor Draper automobile legislation.

Ambassador Bryce believed the conference

would emphasize the im rtance of the

Governorship. Governor E rhardt of Min

nesota introduced resolutions defining state

and federal court jurisdiction in matters in

volving interstate commerce, and Seth Low

introduced resolutions adopted by the Civic

Federation.

On the third day, Governor Brady of

Idaho addressed the conference on “Irriga

tion." Governor Ansel followed with an

address on "Extradition," while “Mining"

was the to ic of Governor Sloan of Arizona.

Governor avidson told of Wisconsin's efforts

to conserve its natural resources. Governor

Draper of Massachusetts spoke on developing

a discussion of wide range in regard to goo

roads. Ex-Senator Dryden of New Jersey

read a resolution advocating uniforrmt? in

state insurance laws. Governor Carrol of

Iowa read a paper on "Divorce."

No action was taken on the resolution intro

duced by Governor Eberhardt regarding juris

diction of state and federal courts in interstate

commerce matters, nor on the resolution sub

mitted by Governor Shafroth of Colorado

declaring the states to have exclusive control

of water powers.

A plan for a permanent organization was

unanimously adopted. It provides for annual

conferences, the next one of which is to be

held at a state capital between Thanksgiving

and Christmas in the present year. The lan

follows closel the recommendations of il

liam George fordan, to whom the conference

unanimously voted its thanks for his enter

prise in initiating the movement and

carrying it to an organization.

Crime and Criminal Lam

During the year 1909 but seventy-eight

lynchings were reported in this country as

com ared with one hundred during 1908.

All ut five occurred in southern states and

all but thirteen of the victims were black men.

 

That the recent remarkable increase in

rison population in New York State is due

rgely to the influx of immigrants into the

state is the conclusion of C. V. Collins, Super

intendent of State Prisons. In his annual

report to the Legislature, he suggests that

the federal government should assume the

burden of maintaining these aliens until they

have served their sentences, when they should

be deported and never allowed to return. A

census of the 4,320 prisoners in Sin Sing,

Auburn, and Clinton prisons on Sept. g0 last,

showed that 1,091, or twenty-five per cent

were aliens.

 

Hea penalties were imposed by JudR. W.v'lYayler in the federal court at Toledifi

0., Jan. 29, upon the princi al members, all

Italians, of the Ohio band 0 the Black Hand

found guilty of conspiracy to use the mails

to extort money from Ita ians livin in Ohio

and Indiana. Of the fourteen de endants,

however, three were allowed new trials.

Counsel for the sentenced prisoners gave

notice of a bill of exceptions. The govern

ment believes that these convictions will

break the backbone of the Black Hand system

throughout the country. On the same day,

in Brooklyn, N. Y., isano, known as the

"King of the Black Hand," was sentenced

by Judge Fawcett to twenty-five years im

prisonment for assault following an attempt

at extortion.

 

Miscellaneous

Professor Samuel Williston was nominated

by the Governor of Massachusetts on an. 12

to succeed the late Dean Ames of arvard

Law School, on the board of Commissioners

on Uniform State Laws. Professor Williston

since Dean Ames’ death has been acting

dean of the Harvard Law School.
 

Joaquim Nabuco, Brazilian Ambassador to

Washington, a profound scholar, and one of

the foremost statesmen of Latin America,

died Jan. 17 at Washington, D. C., a ed sixt .

He took his degree in law in 1 71. is

father, grandfather, and great- ndfather

were Senators, and in 1878, on t e death of

his father, he was elected to Parliament, and

for ears devoted himself to the cause of the

abo 'tion of slavery. The accomplishment of

the latter attached him to the imperial d ty

for which he risked all. When, on ovem

ber 15, 1889, the republic was proclaimed,

he kept apart from the new regime. In

1895, however, the republic accepted his

alle ' nce. He was the author of several

boo s dealing with constitutional subjects

and history. He also represented Brazil in
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the arbitration of the boundary dispute with

Great Britain, served as Minister to Eng

land, was president of the third international

conference at Rio de Janeiro in 1906, and was

a member of the Hague Court of Arbitration.

 

Secretary of State Knox attracted the

attention of the world not only b his pro

posal for the neutralization of the anchurian

railways, which was declined by Russia

and Japan, but also by the proposition that

the Jurisdiction and character of the Prize

Court provided for by one of the conventions

of the Second Peace Conference at the Hague

be enlarged so that it may become a perma

nent international court sitting for the adju

dication of controversies arising in ace as

well as in war. If this excellent p n were

adopted by the powers, two beneficent re

sults could be accomplished. In the first

place, the International Prize Court, the

treaty for which the powers refused to ratif

on technical grounds, will be establishe ,

technical objections no longer standing in the

way. In the second place, the other court

oontem lated by the Second Peace Confer

ence, t e Court of Arbitral Justice, will be

constituted, the same jud es sitting in both

courts. An account of t e pro'ect will be

found in American ournal of nternational

Law, v. 4, pp. 163-6 Jan. 1910).

 

Nccrology-The Bench

Aldrich, judge james.—At Charleston, S. C.,

Jan. 23, aged 60. Born in Barnwell, S. C.;

graduate of Washington University; prac

tised in Aiken, S. C.; served in state house of

representatives, 1879-1882, 1885-1892, and

(1)308the bench in the second circuit, 1892

Belford, James B.—At Denver, Colorado,

Jan. 7, aged 83. Former Associate Justice

of the Supreme Court of Colorado; also Con

gressman from that state; born in Pennsyl

vania, partblly self-educated, settled succes

sively in issouri and Indiana, becoming

member of lower house of Indiana legislature;

took stump for Grant and Colfax in 1868 and

outshone great orators in eloquence at Cooper

Union; elevated to Colorado Supreme bench

in 1870.

Bell, judge Martin.—At Hollidaysburg,

Pa., Jan. 2, aged 62. Served two terms as

District Attorney; elected to Pennsylvania

Court of Common Pleas in 1893.

Bright, judge S. H.—At Logan, 0., Jan. 17,

aged 69. Born in Hocking county, 0., 1841;

revenue collector, 1869-1871; admitted to

bar, 1870; appointed to Common Pleas bench,

1887; elected state senator, 1899.

Bynum, judge William Preston.-At Char

lotte, N. C., Dec. 31, aged 88. Famous for

his work in Reconstruction days; Colonel of

Second North Carolina Regiment in Civil

War; Associate Justice of the state Supreme

Court in 1873.

Campbell, judge C. D.-—At Polo, 111., Jan.

14, aged 79. Dean of Ogle county bar; twice

county judge and twice tate's Attorney.

Carpenter, judge C. H. At Dunlap, Tenn,

Dec. 29, aged 67. Former county judge in

Sequatchie county.

Chandler, judge George.—At Goutan Bridge,

Va. Served several terms as district judge at

Topeka, Kans.; First Assistant Secretary of

the Interior under President Harrison.

Dana, judge Sylvester.-—At Concord, N. H.,

Jan. 4. aged 94. Judge of Concord Muni

cipal Court more than twenty-four years;

oldest graduate of Dartmouth College; also

oldest member of the New Hampshire bar.

Gaslin, judge William H.—At Alma, Nell,

Jan. 14, aged 82. Oldest ractising attorney

in Nebraska; formerl istrict judge, his

district covering half t e area of the state.

Holden, judge Nathaniel j.—At Salem.

Mass, Jan. 2, aged 82. Occupied bench of

first district court at Salem since 1874.

Hunt, judge A. B.—At Alameda, Cal.,

gain. 15, aged 73. Came to California from

ew York in 1863; represented his county in

the legislature of 1865-6; registrar of the

United States Land Ofiice 1898-1907.

Leavell, judge Buckner.-—At Ho kinsville.

Ky., Jan. 10, aged 58. Formerly ity Judge

of Hopkinsville.

O’Gorman, judge Henry.—At Sioux Falls.

Minn, Jan. 22.

Patterson, justice Edward.—At New York

City, Jan. 28, aged 71. For man _years

Presiding Justice of the Appellate ivision

of the Supreme Court of New York; born in

New York City; studied at Columbia and the

Universit of New York; admitted to the

bar in 1 60; ractised with success in New

York City, 1860-1886; served as Supreme

ustice, 1886-1895; in A pellate Division

mm 1895 until Jan. 31, l 09, when he re

tired on account of illness; former president

of the Law Institute of New York; active in

organizin the Bar Association of the City
of New Ygork; received.'d of LL.D. from

Williams College, 1893; Hobart College, 1898;

and Columbia University, 1906, a Judge of

noble and exceptional qualities.

Reed, judge john Calvin.—-At Montgomery.

Ala., Jan. 12, aged 73. Lawyer. author and

scholar; served throu h Civil War in Eighth

Georgia Volunteers; u Klux leader; wrote

"American Law Studies," "Georgia Criminal

Law," and other books.

Stuart, judge j. A.—At Austin, Tex, Jan.

19, aged 73. For many years justice of alre

cinct no. 3 of Travis county, Tex.; Civil ar

veteran.

Taylor, udge Frank.—At North Balti

more, 0., cc. 28, aged 47. Formerly Com

mon Pleas judge.

Thompson, udge Albert Cl1‘j't0n.-At Cin

cinnati, 0., an. 26, aged 68. Served in

Civil War; received a bullet wound at Bull

Run, the bullet not being extracted, ulti

mately causin his death; served as Probate

Judge and ]u ge of the Common Pleas Court
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at Portsmouth, 0.; member of Forty-ninth,

Fiftieth, and Fifty-first sessions of Congress;

wrote art of the McKinle tariff bill; a -

point United States District Judge for t e

southern district of Ohio in 1898; one of the

ablest lawyers and jurists Ohio has ever pro

duced.

Trimble, jud e H. H.—At Keokuk, Iowa,

Jan. 9, aged 8 . Democratic candidate for

Governor of Iowa in 1879; eneral counsel for

the Keokuk roads of the urlington s tern

since 1881; served ‘in Mexican and Civil ars;

state senator in Iowa from 1855 to 1859.

Truax, judge Charles H.—At New York

City, Jan. 14, a ed 63. Born in Oneida

count , N. Y., of o d American stock; attended

Hami ton College, but left in his junior year;

received honorary M.A. thirteen years later

and LL.D. fourteen years after that; came to

New York in 1898 to study law in the office

of his uncle, Chauncey W. Shaffer; admitted

to bar within a year; practised first with his

uncle and later as member of firm of Truax

& Doscher; elected to Superior Court bench

in 1880, and served till 1894; elected a Justice

of the Sn reme Court in 1895, and served till

Jan. 1, 1 10, when his term ex ired; member

of New York Constitutiona Convention;

rendered many wise and important decisions,

being earnest, prompt, and firm in his rul

ings; of great learning as a jurist; one of the

most loved and revered of the Supreme Court

Justices.

Vovis, judge john C.—At town,

Ky., Jan. 2. Committed suicide after the

failure of his memory in delivering a speech

at a dinner; police judge at Danville.

Williams, judge Louis I.——At St. Louis,

Mo., Jan. 23, aged 56. Judge in Alaska dur

ing the Cleveland administration.

Necrology—The Bar

Allen, Frank Dewey-At Boston, Mass,

Jan. 32, aged 60. Born in Worcester; was

duated from Yale in 1873, from Boston

niversity Law School in 1875; admitted to

 

‘Sufiolk bar in 1878; representative in state

legislature 1881-2; ap

Attorney

1889.

Boyd, E. H0lmes.—At Winchester, Va.,

Jan. 19, aged 69. Confederate veteran; for

more than thirty ears a member of the firm

of Barton& Boy in Winchester.

Dana, I. C. Bales-At Great Barrington,

Mass, Jan. 2, aged 63. Retired lawyer.

Davis, Henry M.—At Lock rt, N. Y.,

Jan. 26, aged 74. One of the o dest lawyers

in Niagara county, N. Y.

Dillard, j. R.—At Houston, Tex., Jan. 18.

Well-known colored attorney.

Doyle, Austin, j., jr.—-At Chicago, 111.,

Jan. 11, aged 35.

Dryden, Leonatas, j.—At St. Louis, Mo.,

Dec. 28, aged 78. Formerly member of

Missouri legislature; member constitutional

convention of 1875.

pointed United States

for the district of Massachusetts in

a...“ _Q--‘_ ._.-:J-’— _—__._-'___—

Dubase, john E.——At Bowling Green, Ky.,

Jan. 10, a ed 62. Confederate veteran; attor

may for. 'sville and Nashville Railroad;

one of the oldest attorneys of Kentucky.

Farson, ohn.-At Chicago, 111., an. 18,

a ed 55. anker and law er; han ed loan

w en Cuba, as a new repub ‘c, needed money;

director in many traction companies; former

president of American Automobile Associa

tion.

Flegenheimer, William-At Richmond, Va.,

Jan. 27, aged 78. Born near Heidelberg; came

to America in 1851; practised in Richmond

for forty years; as a penman wrote many

important documents, including as the Ordi

nance of Secession for the Virginia convention

and the bail bond of Jefierson Davis.

Gardiner, Col. ohn Ly0n.—-At Easthamp~

ton, L. I., N. ., Jan. 21, a. ed 69. Was

graduated from Columbia Law hool in 1863 ;

admitted to the bar in 1866; Civil War

veteran; owner of Gardiner's Island, which

has been in possession of the Gardiner family

since 1639.

Gordon, Eugene Corry.——-At Morristown,

N. J., Dec. 31, aged 71. Graduate of Colum

bia Law School; practised in New York.

Grant, R. E.——At Goldthwaite, Tex., Jan.

20. City attorney of Goldthwaite.

Grau, Frederick William.——At Corona, N. Y.

Jan. 21.

Gregory, joseph Minter.—At Memphis,

Tenn., Jan. 7.

Griswold, Freeman C.—At Boston, Mass,

Jan. 30, aged 45. Born in Greenfield, Mass;

duate of Yale University and Harvard

aw School; represented the Greenfield dis

trict in the legislature; practised in Boston

and New York.

Harris, A. j.—At Belton, Tex., Jan. 11.

Well-known Texas lawyer; member of state

senate for several years.

Hayes, Ambrose E.——At Brooklyn, N. Y.,

lIan. 20, aged 39. New York newspaper man;

ater member of law firm of McKenzie & Burr.

Howard, T. S.—At Des Moines, Ia., Jan. 22.

Former state land commissioner.

jefl’ries, james j.—At Shreveport, La.,

Jan. 18, aged 74. Born in Texas; practised

many years in Alexandria, La.; twice Lieu

tenant-Govemor of Louisiana.

Langbein, julius ]. C.—At New York City,

Jan. 28. Born in Germany; served in Civil

ar as drummer boy; elected to the New York

Assembly in 1877 and 1879; became justice of

the Seventh Judicial District Court.

Leisenring, jacob S.—At Detroit, Mich.,

an. 23, aged 63. Born at Selin's Grove,

nyder county, Pa.; served in Civil War;

District Attorney at Hays City, Kansas;

returned to Pennsylvania and practised in

IAltoona, Pa.; author of "Leisenring's Book of

orms."

Lindle , H. Bartlett-At Chicago, 111., Jan.

1. Gra uate of United States Naval Academy;

formerly a contributor to Encyclopedia Britan
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nica; at one time a successful attorney; died

in abject poverty in Cook County Hospital.

Locke, Ira S.-—At Portland, Me., Jan. 28,

aged 57. Born in Biddeford; graduated from

Bowdoin College in 1874; retired from prac

tice on account of ill health in 1904.

Lawndes, Col. ]ames.—At Au ta, Ga.,

Jan. 15, aged 75. Served in Civil ar; prac

tised law in Washington up to five years ago,

when he retired on account of ill health.

Lowry, Brigadier-General Robert-At Jack

son, Miss, Jan. 19, aged 78. Twice Governor

of Mississip i; born in Chesterfield district,

South Caro na; Confederate omcer in Civil

War; wounded in battle of Shiloh; practised

law in partnership with Hon. A. G. Mayers;

twice served as state_senat0r; author of a

popular history of Mississippi.

McIntyre, D. H.—At St. Louis, Mo., Jan. 1,

aged 76. Captain in Confederate Army;

formerly representative and senator in state

senate; Attorney-General of Missouri in 1880.

Payne, Col. James G.——-At Washington,

D. C., Dec. 28, aged 77. Born at Erie, Pa.;

admitted to bar in that city and practised till

1862, when he assisted in organizing a regi

ment; auditor of Supreme Court of the Dis

trict of Columbia in 1879-1910; an authority

on evidence and procedure.

Pickard, Alonso C.—At amestown, N. Y.,

Jan. 12. Ofiicer in Civil ar; for many years

a leading criminal lawyer of western New

York.

Pond, Ashley.—-At Detroit, Mich., Jan. 12,

a d 83. Engaged in active practice until

1 92; for over twenty-five years general

counsel for Michigan Central Railroad.

Powell, George K.——At Wilkesbarre, Pa.,

{an 13, aged 65. Practised in Wilkesbarre

or the last thirty-eight years.

Raynolds, Prof. Edward Vilette.—-At New

York City, Jan. 26, aged 51. Born in Grand

Rapids, Mich.; graduated from Sheffield Scien

tific School in 1880 and from Columbia Law

School in 1882; practised in Grand Ragids,

1882—1883; received his LL.M. from ale

Law School in 1884, and his D.C.L. in 1885;

lieutenant-commander of the United States

Naval Militia, 1898-99, afterwards lieutenant

commander of the State naval forces in

Spanish-American War; lecturer on political

science and constitutional law; held chair of

comparative law at Yale School at the time

of his death.

Ritter, Theodore.——-At Brooklyn, N. Y.,

Jan. 19, aged 74. Born in New York City;

graduated from Columbia Law School in

1869; book reviewer on New York Tribune

under Horace Greeley.

Schell, Edward Heartt.—-At New York Cit ,

N. Y., Jan. 25, aged 62. Born in Troy, N. .;

duated from Yale in 1870; studied at

lumbia Law School; formerly a member of

the firm of Hellows, Hoyt & Schell.

Middleton, Henry O.-—At Paint Creek, W.

Va., Jan. 16, aged 50. Born at Paint Creek,

W. Vajheld oounty,‘state and federal oflices

during his lifetime.

Illoore, William W. H.—At New York City,

{an 4, aged 85. Formerly president of the

ife Savin Benevolent Association of New

York and t e Port Societ , and vice-president

of the American Geographical Society; lawyer

and business man.

Morgan, Ernest I.——At Worcester, Mass;

gn. 19, aged 40. Practised in Gloucester and

orcester, Mass; former assistant city solic

itor and assistant district attorney.

Nast, Samuel B.—At Chicago, 111., Jan. 8.

aged 83. Register in bankruptcy in Iowa for

many years preceding the repeal of the bank

ruptcy act.

North, john C.—At London, England, an.

11. Resided in Los Angeles; one of the ore

most attorneys in California; practised largely

in federal courts; an authority on water

%uestions; died while representing California

ank of San Francisco before the British

courts in the case of the Bank v. Matthew

Gage.

Patterson, C. Godfrey-At Orange, N. 1.,

Jan. 5, a ed 76. Co oration lawyer; gradu

ate of Co umbia Law hool in 1865.

Scribner, Gilbert Hilton.—-At Yonkers, N. Y.

Jan. 5, aged 78. Admitted to bar in 1856;

member of New York state legislature in

1869; Secretary of State in New York from

1870 to 1873; author of “Where Did Life

Begin?" and contributor to Popular Science

Monthly.

Seaman, Frederic C.—At Wilmington, Del,

Jan. 12, aged 30. A New York attorney with

offices in the Equitable Building.

Wagner, ]. Frank.—At Fremont, 0., Jan.

17, aged 42. Born in Lindsey, 0.; graduated

from Ohio State University Law School in

1902; practised in Fremont.

Whitcomb, George P.—At Chicago, 111.,

Jan. 28, aged 83. Graduate of Dartmouth

College in 1853; practised in Chicago 1870

1902.

Wilson, Percy Ripley-At Los Angeles,

Cal, Dec. 30, aged 56. Former president of

California Club.

Winters, Rile D.—~At Lakeport, Cal, aged

49. Born in llinois; admitted to bar and

practised for several years in Salt Lake City.

fiWood, Walpole.—At Altadena, Cal., Jan. 9,

aged 48. Former president of Chicago Bar

Association; served a term as president of the

Chica 0 Law Institute; also rominent in

Los ngeles; almost totally b‘nd for two

years.

Zacharie, Col. Frank C.—At New Orleans,

La., Jan. 6, aged 71. Constitutional lawyer

and politician; served several terms as repre

sentative from Louisiana at Washington;

latterly attorne of the State Board of Health;

carried before Supreme Court the case of the

State of Louisiana v. State of Mississippi to

determine the water boundary of the two

states, and won the case.
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Chief Justice Baldwin’s Retirement

HE personnel of the Supreme Court

of Errors of Connecticut has under

gone important changes. Chief Justice

Simeon E. Baldwin was retired in accord

ance with the constitutional provision

that no judge shall hold oflice after arriv

ing at the age of seventy. He was

succeeded Feb. 7 by Chief Justice

Frederic B. Hall of Bridgeport. The

Vacancy occasioned by Judge Baldwin’s

retirement was filled by the elevation to

the Supreme bench of Judge Silas A.

Robinson of the Superior Court. Justice

Robinson, after six months of service,

will also have to retire on account of the

age limit.

Judge Baldwin's retirement has been

marked as is not often the case when the

leader of a state judiciary leaves the

bench by general recognition, from all

parts of the state, of the loss the Com

monwealth has thus sustained and of

his many virtues of character and per

sonality. He evidently has the aflec

tion of the people not less than of the

bar. As he is in the full vigor of an

indomitable energy and an admirable

mental endowment, there has been a

general disposition to complain of the

operation of the constitutional age limit

under circumstances which it was never

designed to meet. Now that Judge

Baldwin is in private life, he is deemed

eligible for all sorts of honors. It has

been proposed that he be made Governor,

or that he be sent to Congress. The

newspapers have thought that he would

make a splendid Democratic candidate

for Governor. But doubts are expressed

whether his election could be hoped for

in a state overwhelmingly Republican.

He has said that he is not a candidate

for any political ofiice:——

"The next campaign is a long way ahead.

I follow Sydney Smith’s philosophy and take

short views of life. I don't cross bridges until

I come to them. My present view ahead is to

write a book, and not to hurry myself in doing

it."

Ex-Chief Justice Baldwin was the

chief guest of honor at a banquet of the

Connecticut State Bar Association in

New Haven on Feb. 7, the date of

Chief Justice Hall's entrance upon his

new duties. The object of the dinner

was also to recognize in a suitable

manner the promotion of the other two

Justices.

Judge Baldwin was given a hearty

ovation. He said that he had spent

the best years of his life on the bench,

for while he had not gone on the Supreme

Court bench until he was fifty-two years

old, a man in the legal profession, in his

opinion, did not do his best work until

he was over fifty. Some one here drew

forth a rousing cheer by saying, “Not

until seventy.”

“I lose power,” he continued, “but I

gain freedom and leisure, not leisure
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to do nothing but to choose what I

would wish to do."

Chief Justice Hall said :—

“Justice Baldwin retires in perfect

mental and physical health. His only

weakness is a constitutional weakness.

The constitution says that he is no

longer capable of holding the ofiice.

But the constitution is very much mis

taken.”

Simeon E. Baldwin was born Febru

ary 5, 1840, at New Haven, educated

at the Hopkins Grammar School and

Yale College (A. B. 1861), and after

wards studied law in the Yale and Har

vard Law Schools. In 1893 he was

appointed a member of the Supreme

Court of Errors of Connecticut, and since

1907 had been the Chief Justice.

Before going on the bench he was in

active practice at the bar, both in the

state and federal courts, and occasion

ally appeared in important cases in those

of New York, Massachusetts and Rhode

Island, as well as before the Supreme

Court of the United States.

He had from time to time served on

state commissions for the revision of the

education laws, of the system of tax

ation, of the General Statutes, and to

simplify and reform procedure in civil

actions.

Since 1869 he has been one of the

Faculty of the Yale Law School, and

has given several hours a week to class

room work. This he was able to begin

and keep up on Saturdays and Mondays,

by declining engagements in the Court

of Common Pleas; the higher courts not

sitting on those days.

He has been President of the New

Haven Colony Historical Society, the

American Historical Association, the

American Bar Association, the Asso

ciation of American Law Schools, the

American ‘Social Science Association,

and the International Law Association

of London.‘

He is now President of the Connecticut

Academy of Arts and Sciences, of the

Connecticut Society of the Archaeological

Institute of America, of the Trustees of

the Hopkins Grammar School of New

Haven, and Director of the Bureau of

Comparative Law of the American Bar

Association.

He is a member of the American Anti

quarian Society and the National Insti

tute of Arts and Letters, and a corre

sponding member of the Massachusetts

Historical Society, the Colonial Society

of Massachusetts, and the Institut de

Draft Compare of Brussels. Harvard

gave him the degree of LL.D. in 1891.

Besides having been a frequent con

tributor to the transactions of various

societies and to legal or historical peri

odicals, both in the United States and

abroad, he has published a Digest of the

Connecticut Reports, “Modern Political

Institutions,” “The American Judiciary,"

“American Railroad Law,” and was a

co-author of "Two Centuries’ Growth of

American Law."

Chief Justice Hall, who succeeds Judge

Baldwin, was born in Saratoga Springs,

N. Y., Feb. 20, 1843, the son of Jonathan

and Livonia (Hayward) Hall. He

worked his way through Brown Univer

sity, from which he was graduated in

1867 and last June received the de

gree of LL.D. Yale has also con

ferred the degree of A. M. upon him.

He enlisted in the Seventeenth Connec

ticut Regiment of Volunteers in 1862,

and was admitted to the bar of Fair

field county in 1870. He was made

judge of the Court of Common Pleas

for Fairfield county in 1877 and held

that post till 1889, when he became a

judge of the Superior Court. From this

tribunal he was advanced to the Su

preme Court in 1897.



The Divorce Situation in England

By E. DEFORBST Luca

[Many English lawyers and judges realize that the divorce laws of Eng

land are anything but satisfactory. Lord Gorell, who, as Sir Gorell Barnes,

had much experience with divorce litigation on the bench of the High

Court of Justice, is presiding over a Royal Commission now at work,

which is the outcome of his motion in the House of Lords last July, “That

it is expedient that jurisdiction to a limited extent in matrimonial muses

should be conferred upon County Courts in order that the poorer classes

may have their cases of that nature heard and determined in such Courts."

The new commission is making a comprehensive study of the whole subject,

and will report on desirable changes in the law of divorce. While its com

position appears to be somewhat diversified, including, as it does, distin

guished representatives of the church and laity (women as well as men), the

law (Scottish as well as English), and the press, still the result may be rec

ommendations leading to the correction of some of the unfortunate con

ditions outlined in the following article-Ed]

HE divorce problem is receiving

more serious consideration among

all classes of people in England to-day

than in any other country. In the

United States the agitation is kept

up by sporadic attacks upon our di

vorce legislation by ecclesiastical gather

ings and the occasional ex cathedra utter

ances of some High Church dignitary,

while the ordinary citizen seems to be

quite well satisfield to let matters remain

as they are. In England, however, the

conditions are reversed. There the mass

of the people are very much in earnest

in demanding more equitable and hu

manitarian laws for dissolution of the

marriage contract, while the Church

party, on the other hand, appears to be

quite unconcerned over the whole mat

ter. The agitation, nevertheless, is as

suming a character which will soon

compel all parties to place themselves

upon record on this question.

A mere glance at their present statute

will at once cause every American to

wonder how any liberty-loving people

could possibly be made to live for more

than half a century under a law which

the majority of our English cousins

now believe ought to be amended. Al

though it must be admitted that the

existing Act is more suitable to a civil

ized society than its immediate prede

cessor, its inequality and unreasonable

ness cannot help but foster immorality

and an increasing disregard for the

sanctity of lawful marriage.

It seems almost incredible that Prot

estant England should continue to re

main subject to the Roman Catholic

idea of marriage after the Reformation,

and even down to the year 1857. Dur

ing this period the Ecclesiastical Courts

granted large numbers of divorces

a mensa et thoro, which was the Roman

Catholic decree for separation, and by

a cunning evasion of the spirit of the

law, which later grew up, those who

could afford it and had sufiicient in

fluence in Parliament, might use this

decree as a first step in a series towards

obtaining an absolute divorce. After

the decree mensa et thoro in the Eccle

siastical Courts, the plaintiff had to

bring an action for damages against

the adulterer in the Civil Courts, and if

he was successful there he might in

stitute proceedings in the House of
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Lords asking for an absolute divorce.

These proceedings at last became merely

a matter of form and several hundred

of “Acts of Divorce" were passed.

Naturally none but the very rich and

determined could obtain relief from an

intolerable matrimonial alliance, and,

in consequence, morality reached a very

low and disgraceful condition. W. H.

Bishop, one of the most authoritative

writers on the subject, says that during

this period “second marriages without

divorce, adultery, and illegitimate chil

dren were of every-day occurrence, while

polygamy was winked at, though a

felony on the statute books.”

In 1857 an Act was passed governing

divorce and separation which was

thought to be quite revolutionary in

character. Then by a subsequent Act

of 1873-75, the jurisdiction in divorce

causes was transferred from the Eccle

siastical Courts to a branch of the Civil

Courts which was then created and

known as “The Probate, Divorce, and

Admiralty Division of the High Court

of Justice.” These Acts, with slight

amendments, constitute the present

law, the main provisions of which may

be summarized as follows :—

1. All jurisdiction in matrimonial matters

is exercised by the Civil Court of Divorce.

2. The cause for divorce against a woman

is adultery. The husband may claim pe

cuniary damages against a corespondent for

the loss of his wife.

3. The cause for divorce against a husband

is adultery, coupled with cruelty or desertion

for more than two years; bigamy and adul

tery; incestuous adultery, or rape, alone;

and unnatural offenses. The wife cannot

claim pecuniary damages for the loss of her

husband, but the Court may order the hus

band to pay maintenance.

4. The old ecclesiastical separation, a

mensa et tho-r0, is abolished under that name;

but a new remedy, of like effect, is introduced,

and is called “Judicial Separation." This

may be obtained by either husband or wife

on the ground of the adultery of the partner;

or cruelty; or desertion without reasonable

excuse for two or more years. Since 1895

it may also be obtained by the wife, but not

by the husband, in cases of aggravated as

sault; of serious assault for which the hus

band has been fined $25 or imprisoned for

two months; desertion, persistent cruelty,

and willful neglect.

5. No divorce is granted where collusion

between the parties is proven to have existed.

6. In case of divorce, alimony is provided

for children; and power to vary settlements

on the wife is given to the Court in the case

of her ofiense.

7. No decree of divorce is to be made

absolute till after six months from the deci—

sion of the original case; during the passing

of this time any person may give informa

tion to the King's Proctor of collusion be

tween the parties, or that material facts have

not been brought before the Court; and the

Proctor may, if he thinks advisable, oppose

the decree absolute.

8. No remarriage is permitted to judicially

separated persons, but they may resume

cohabitation without any formalities.

9. Remarriage after divorce is permitted,

but no clergyman of the United Church of

England and Ireland is compelled to solem

nize the marriage of divorced persons.

10. Nullity of marriage may be decreed

for various prenuptial failings, omissions or

commissions; e. g., consanguinity, or marriage

of a minor without parent's consent.

11. Either husband or wife may sue for

restitution of conjugal rights, if one has with

drawn from the society of the other without

sufficient reason. The Court can order the

delinquent to return to live under the same

roof; and in case of his refusal to comply

with this decree, shall deem him to have been

guilty of desertion without reasonable cause,

and a suit for judicial separation—but not

for divorce—may thereupon be initiated

forthwith, on this ground alone.

Numerous objections may be urged

against this law, the principal of which

are :

1. It makes divorce a luxury which

only the affluent may enjoy, as the ap

proximate cost of obtaining a final

decree is about $1,000. The fact that
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the Divorce Court sits only in London

adds greatly to the hardship of those

who live outside of the metropolitan

district.

2. It fosters immorality, because it

pronounces adultery as indispensable

to remarriage.

3. In allowing a separation, without

the right of remarriage, for the offense

of cruelty, adultery, or desertion, and

divorce, with the right of remarriage,

for the ofiense of adultery, combined

with cruelty and desertion, it inflicts the

greater punishment for the lesser of

fense.

4. But, of course, the worst feature

is in attempting to establish an un

equal and unnatural standard of mo

rality between the sexes, thereby com

pelling woman to bear burdens to which

man will not submit, for no matter how

immoral a husband may be, his inno

cent wife has absolutely no remedy,

unless she gets a judicial separation,

which will make her condition even

worse than before, as she can then never

obtain an absolute divorce, though the

least indiscretfon upon her part will per

mit her immoral husband to secure a di

vorce with the right to remarry.

The Civil Courts, until quite recently,

followed the interpretation of the law

laid down by the Ecclesiastical Courts,

and did not recognize the doctrine

known as “moral cruelty,” and held

that the cruelty must be physical. So,

where a husband treated his wife with

neglect and indifierence, ceased to have

matrimonial intercourse with her, and

carried on an adulterous intercourse

with a servant in the same house where

he and his wife were residing, it was

held that, in the absence of any threats,

or acts of positive violence, his conduct

did not amount to legal cruelty. (Brown

8: Powles’ Law of Divorce, page 125.)

So, also, a husband's attempt to de

nn--_——*_'_‘ s _ __-_!

bauch his own female servants, and the

bringing by him of groundless and ma

licious charges against his wife’s chastity

were only held to be acts of legal cruelty

to the extent that it was said of'them

that they would weigh with t'he;Cou1it.

in conjunction with other acharges.

(Id., page 123.) This doctrine ham-e».

cently been partially abandonedffor‘fit

Walmesley v. Walmesley, heard in

1893, the Court broke away from the

theory so long followed, and “neglect,

coldness and insult, producing an attack

of melancholia" were held to amount

to legal cruelty. A still more liberal

interpretation now seems to be favored.

Indeed, the legal profession as well

as the Courts have come to so thoroughly

realize the unsuitability of the present

law to modern social conditions that

the spirit and, in many instances, the

letter of the law is violated and justice

dealt out to the litigants in spite of the

Acts of Parliament. An American,

upon a visit to the English divorce

courts, is at once impressed ‘by; the

ease and rapidity with which divorces

are granted. The chief opposition to

any new or more liberal legislationfis,

that it will bring about a condition “as

bad as exists in the Statesfi'r This,

like many English ideas concerning

things not English, is founded upon an

amazing lack of knowledge of real

conditions. After observing the prac

tice in divorce proceedings in quite

a number of the states, and among them

some of the most lenient, as well as the

proceedings in the English courts, I

think I can safely say that there is not

a state in the Union where divorces

are granted with greater facility, or

upon less specific evidence, than in

England. Especially is this true in

cases where the husband is plaintifi.

In fact, the practice is so marked that

the writer inquired of a barrister how
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such a condition grew up,and received

this reply: “We all recognize the

harshness of our present law, and when

a man sues his wife for a divorce, if

she is young and at all attractive, about

all that is necessary to establish his

case is to prove that she has a gentle

man friend, that they have exchanged

a few letters, attended the theatre, or

dined together. The jury presumes the

rest and returns a verdict accordingly."

It is quite different, however, when

a wife seeks a divorce from her hus

band——the charges must then be proven.

Of course, we have more legal causes

for divorce in most of our states,

but one is inclined to think that the

present situation in England is due

largely to the paucity of legal grounds.

The agitation for new legislation is

being fostered and directed in England

by the Divorce Law Reform Union,

an organization which is receiving the

support of many liberal-minded people.

The chief aim of the reformers seems

to be to secure the passage of an act

which will enable husbands and wives

who are living apart under Separation

Orders, or one of whom is undergoing a

long term of penal servitude, or is

incurably insane, to obtain, subject

to certain safeguards, a dissolution of

their marriages. While the National

Congress on Uniform Divorce Laws

did not recommend that incurable

insanity should be a ground for divorce

in this country, it, nevertheless, is one

of the most reasonable, and in England,

Moundsw'lle, W. Va.

where there is so large an increase of

insanity, especially among the promi

nent families, it is one of the

most popular reasons for demanding

reform. '

Insanity and prostitution, which

flourish in communities where it is dilfi—

cult or impossible to secure a release

from an unendurable matrimonial alli

ance, are found to exist to an alarming

extent——the latter being very conspic

uous. These, however, are not the worst

results of the English system. Many

young men and women, especially among

the poorer classes in the cities, are living

together and rearing children, without

going through the formality of a mar

riage ceremony. A conversation with

these women is pathetic indeed, for it

reveals the fact that they do love the

fathers of their children and are true

to them and are treated by them with

kindness, but are afraid to marry for

fear their happiness may end as soon as

their husbands know that the women no

longer have a right to leave them if

treated unkindly. This condition has

been commented upon by many writers,

and is well understood by religious

workers. The practice seems to be in

creasing. A similar condition exists in

Jamaica, for a well-known author, who

resided there for several years, told the

writer that he did not believe that more

than three per cent of the natives were

living in lawful wedlock, owing to the

fact that it was expensive to get married

and impossible to get divorced.



The Jury Had the Last Say

MUCH ADO ABOUT LITTLE, OR LITTLE DONE ABOUT MUCH

BY JUDGE A. G. Zmumuum

or THE DANE Corm'rv Coux'r or WISCONSIN

HE case had been continued at least

a score of times. It had been run

ning along for several years. It was all

about an alley, or rather a twelve-foot

strip through the middle of one of the

principal business blocks, which the city

wanted to make a public alley.

The strip was and for many years

had been an eyesore and a dumping

ground for all sorts of rubbish back of

the stores. It was hardly passable, and

had become a dangerous menace from

a fire and police standpoint. The title

deeds of all the owners (save one) along

the strip showed that at some time in

the past some sort of reservation, or

easement, or dedication for alley pur

poses in a private desultory way had

been made.

In a manner, it had been used as an

alley for half a century.

But one end of it, by the various

owners of the one exception, had been

closed from time to time. This was

back of the Kicker block, and these '

owners always had and claimed the full

private ownership of the twelve by forty

four feet back of their block. Nothing

was ever given away or clouded in any

of their deeds.

Moreover, the owners of this lot did

not need the alley or the use of it as

such. They had plenty of room and

opportunity on the side street of this

corner block for ingress and egress. The

last owners had but recently bought the

block and had paid therefor four hundred

dollars a foot on the side street, including

this twelve feet. That would make

nearly five thousand dollars for the alley

part. They were willing to have the

strip dedicated as a public alley, but

they wanted reasonable compensation.

In the course of time it had come to

be called the Kicker Alley, because the

Kicker block part of it had become the

storm around which the controversy

raged.

Everybody really wanted it made a

public alley. But some wanted com

pensation and some did not. Nobody

appeared to have any legal chance left

for compensation, except the Kicker

block people. The matter was threshed

out for some years, in the newspapers,

in the council, among the business men,

and by the general public.

So the city council finally passed a

resolution for condemnation proceed

ings before a judge of one of the various

courts.

The corporation counsel took charge,

drew the necessary papers, had a plat

made, served notice on the twenty-odd

abuttors, and a day was fixed for a

hearing. The hour set for trial event

ually arrived and with it members of

half a dozen firms of attorneys repre

senting various abutting property owners.

The corporation counsel, alert, vigor

ous, always with a chip on each shoulder,

was there for the public. Lawyer Reuben

Smiley, suave, courteous, able and vigi

lant, appeared for the Kicker block

people. He was there ready for a fight,

and willing to concede-nothing. His
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people wanted substantial compensation,

knew they had a good case, and weren’t

surrendering anything.

But with a score of independent inter

ests represented by numerous attorneys

with other cases on in the difierent

courts, and the corporation counsel with

a. multitude of important affairs press

ing, it was of course impossible to go on

with the trial then.

Consequently the case was adjourned

by agreement. Lawyers quite generally

can agree about postponing things.

Before the next date arrived, the

lawyers had agreed to another continu

ance. This time somebody had a sore

toe or something and couldn't be on

hand.

Again it was continued.

Then, either because the judge was

getting impatient, or some lawyer or

lawyer's client was inflicted with a

sudden spurt of energy or for some other

unexplainable reason, it was necessary

that some progress be made, so a jury

of twelve men good and true was drawn

and sworn.

Next, the judge, and the lawyers, and

the jury put on hats and coats, lighted

up cigars, went up the street for several

blocks, in solemn procmsion, the ob

served of all observers, and viewed the

remains—of the proposed alley——of so

much of it as was not covered with boxes

and barrels, and cans, and bottles, and

garbage.

After such splendid progress of course

another adjournment was necessary. Im

possibility of getting important witnesses

was the excuse given, whatever may

have been the real reason. Naturally

the lawyers, who appeared simply to get

fees for time-service for clients not par

ticularly interested because not likely

to get damages, were always very com

plaisant about continuances.

The Kicker; block people, the real

contestants, who were vitally interested

to the extent of some thousands of dol

lars, were not anxious to hurry matters,

as there was more or less talk of a satis

factory settlement. So Lawyer Reuben

Smiley always made a continuance easy.

And the corporation counsel was afraid

of a heavy judgment for damages against

the city, so he, too, was willing to keep

up the continuances with the view of

coming to an amicable adjustment that

would be satisfactory to the city fathers.

The judge, well, he was always in

favor of compromising differences and

amicably settling controversies, if pos

sible, so he made no objection, as long

as everybody else was agreed. He had

little to say in this contest anyway, as he

was simply a sort of master of ceremonies

to keep the program straight, according

to established rules.

The jury had the whole say, and was

the sole arbiter in this sort of a pro

ceeding, if it could ever get hold of the

case and out of the hands of the lawyers.

When the case was again called, a

continuance had been agreed upon be

forehand among the lawyers, but not

in time for the clerk to warn the jury

men not to appear. The jury were on

hand promptly, ready to finally dispose

of the case and get it ofi their minds.

They were business men of more or less

prominence and had important private

afiairs of their own to look after. They

were willing to do their duty as citizens,

but things began to look to them as

though they were being trifled with by

the lawyers. They were getting im

patient. Their interest lagged. Court

proceedings were becoming irksome to

them. Some of them were heard to

express themselves more forcibly than

elegantly on their way back to their

places of business. They were getting

“sore." Somebody would have to suffer

for it some time.
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The jury had the Last Say

S0 continuance after continuance was

agreed upon until a dozen or so more

were reeled ofi. Sometimes there were

intervals of several weeks, or a month,

at other times longer. The jury was

told not to appear again until specifi

cally called. Occasionally a juryman

would appear to find out when "that

case" was going to be tried, if ever. It

was an unfinished job that got on the

nerves. The matter ran along. Some

of the jurymen wanted to go away for a

long period or indefinitely, and were

permanently excused. It had come to

be a béte noir to everybody who had

either interestedly or disinterestedly any

connection with the case.

In the meantime, the real contesting

parties—the Kicker block people, and

the corporation counsel, mayor and

Councilmen for the city-were presum

ably, and no doubt really, in a desultory

bargain-and-sale way, trying to get

together.

After a couple of years or so every

body had practically come to a common

agreement as to terms. Then one of the

presumably little interested property

owners got a new lawyer, who kicked

over the whole business. So there

were more continuances until this

lawyer could thoroughly investigate

the case for his client. But he

finally found his client had nothing

to contest.

Then the old "practical agreement"

of the parties was resumed, and after a

few more continuances for good measure,

a day was actually fixed for the real

final conclusion of the trial. The long

sufiering jury-what was left of them—

they were seven-were summoned, to

gether with five talesmen to complete

the panel.

To be exact, it was the twenty-seventh

continuance.

And the trial! Well, the case was
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coming to a climax. Or was it an anti

climax?

The jury panel was again completed.

The judge and the rehabilitated jury

again "viewedthe premises.” The numer

ous lawyers were on hand. There was

an array of witnesses. The court room

was filled to overflowing. While wait

ing to get started, the judge, to impress

the multitude, ordered about the dapper

clerk whose dandified appearance be

trayed his French origin. The real

“oldest inhabitants," of prominence, too,

were present to tell about the time

honored use of the “alley.”

There was Uncle Jonathan Mason,

tall, powerful, unwrinkled, clear eyed,

who had been a leading citizen for sixty

five years and was now bordering on

ninety, though apparently hardly in the

three-score-and-ten class.

And Deacon Franklin Leisure, not far

behind Uncle Jonathan in years, sturdy

and hale, living up to his name since his

retirement, though “of counsel" in the

case at bar in which he was also a party

as an abutting owner.

Colonel Ezekiel Strong, also in the

four-score class, vigorous and keen appar

ently as when a gladiator and rival of

the commonwealth’s foremost statesmen

who crossed the river a generation ago.

And Elder David Kent, another re

tired barrister, who left his home city

for a score of years to accumulate that

wherewithal which he now so liberally

distributes as public benefactions. With

him was Judge Harmon Lucas, yet lack

ing a few months of eighty but still in

the harness.

Last but not least, except in age,

was General D. D. Growem. Though a

veteran of the Civil War, years sat lightly

on him, no doubt because of his medicinal

interests, which perhaps contributed also

to the longevity of his compatriots.

All these were leading citizens since



216 The Green Bag

the forties and early fifties of the last

century.

Other witnesses were the chiefs of

police and fire departments, and the

mayor of the city.

But there was no fight or legal con

test. Everything was harmonious. The

array of legal counsel, including the

corporation counsel, was assisting genial

Reuben Smiley to make his case. It

was carefully explained to the jury by

the lawyers and the judge that there

was no controversy, now that everything

had been satisfactorily agreed upon.

The testimony made it clear that the

Kicker block people were damaged con

siderably over three thousand dollars.

It was shown that there was no objec

tion in any quarter to the payment to

them of this sum and that this had been

agreed upon.

But, it was necessary pro forma for

the jury to find the verdict of damages

by a majority vote and to find the neces

sity for a public alley by a unanimous

vote. And the jury were so charged

and given a long typewritten verdict

carefully describing the property of each

owner, giving each damages of one

dollar (with which they were content),

except that for the Kicker block owners

damages for three thousand dollars as

agreed upon were inserted.

And the jury took the prepared ver

dict and departed in charge of an officer

for a supposedly brief consultation.

The lawyers waited. So did the judge.

Time was passing. There must be trouble

in the jury room. But what could there

possibly be trouble about? There was

only one thing to do. That was to sign

the typewritten verdict that everybody

had agreed to.

Presently the officer returned, saying

the jury wanted further information.

He was told to bring the jury back to

the court room. The jury came. They

wanted to know if they were to decide

the question of damages!

Well, rather. The majority must agree.

The matter had been practically accom

plished for them. Everything was har

monious. A disagreeing minority could

be ignored. They were satisfied and

were sent back for further consultation.

Again everybody waited. Meanwhile

the lawyers joked and told stories.

Lawyer Smiley was humorously twitted

at the possibility of being beaten. How

ever, nobody thought of such a thing.

The story was told about Lawyer

Harvey Butterfield trying a breach of

promise case before a jury, the defend

ant failing to appear. As Harvey told

the story on himself, he put in his

testimony and was about to submit the

case without argument, certain of a

verdict for the full amount. The judge,

however, suggested that he had best

make his argument and explain the

situation to the jury. He did so, and

the jury brought in a verdict for the

absent defendant.

Other stories were told, some not over

nice. But it was a hopeful sign that

the most objectionable stories were told

by the oldest lawyers—those retired

from practice.

The jury sent word that they wanted

to come back for further instructions.

But the judge was getting impatient at

the delay and apparent perverseness, so

he had the officer tell the jury he would

not let them come, that he had given all

the information he could. The oflicer

was told they wanted to know about the

signing. They were told.

Again there was waiting. It was past

the dinner hour. So everybody went

to dinner, and the jury in charge of the

ofi‘icer had its dinner at public expense.

After dinner the jury took another

hour for consultation. There was appar

ently a warm controversy in the jury
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room. Finally the jury came in. Every

body was relieved.

"Gentlemen, have you agreed upon a

verdict?” quoth the judge.

"We have," said several jurymen.

The officer brought up the typewritten

verdict. All had agreed on the necessity

of taking the strip for alley purposes.

Eight had signed the long verdict award

ing damages to the various owners.

It was satisfactory. The judge an

nouncedthe fact, and the jury acquiesced.

So the Kicker people got their three

thousand dollars! There was general

relief and relaxation. Lawyer Reuben

Smiley smiled—but was the smile prema

ture?

Then the foreman of the jury rose

and remarked that they had made some

change in the typewritten figures! Oh,

ah, um! That was different again. The

judge glanced over the typewritten pages

of the verdict. The lawyers stared ex

pectantly.

"The only change you have made in

this verdict relates to the amount of

damages for the Kicker block?"

The jury nodded affirmatively in a

body, and some answered.

“You changed the figures for damages

for the Kicker block people from three

thousand to one dollar?” continued the

judge.

Again there was acquiescence by the

jury and consternation among the

lawyers. Lawyer Smiley's smile faded

away.

“Is there anything else, gentleman?"

said the judge pleasantly, addressing the

lawyers.

There was no response.

nothing to say.

There was

Madison, Wis.

Then, “You are discharged, gentle

men," and the jury scattered and left

the court room. The court adjourned.

This was beyond any experience of the

astonished lawyers. It was worse than

the Butterfield breach of promise case.

"There is one thing left that can be

done," gravely remarked the judge to

the group of discussing lawyers, as he

was putting on his hat and coat.

“What is that?" quickly spoke up the

corporation counsel, as hope sprang up

in the breasts of all.

“We can all go out in the rotunda and

listen to Mr. Smiley's real opinion of the

Jury‘)!

" t certainly wouldn’t be proper to

express it in this court room," answered

Lawyer Smiley as he bravely tried to

smile.

And the long-sufiering jury had the

last say.

Addendum (three months later). The

jury chuckled and scattered. Lawyer

Reuben Smiley set his jaws and ap

pealed. Then he became pleasant again

and smilingly inveigled the other lawyers

into stipulating to have the superior

court re-try the case without a jury. All

the lawyers again solemnly agreed that

three thousand dollars would be a fair

settlement for the Kicker block people.

As the proof showed damages in double

that amount, judgment was entered by

the superior judge for three thousand

dollars without opposition.

Query: Where was the joke finally?

On the jury, Reuben Smiley, the other

lawyers, the superior court, the Kicker

block people, or the system?



Football and the Law

By C. D. CAPELLE

EMEMBERING that the revision

of football rules is now being con

sidered, it is not altogether without

point to recall the case of the Queen

against Bradshaw, reported in volume

14, page 83, of Cox’s Reports of criminal

cases in England. The case arose over

a game of football in ‘which one player

was killed. To be sure, no one was con

victed of anything, but, for all we know,

some one might have been near to

conviction or might have been convicted

if there had been another trial.

If any public prosecutor in any of the

bailiwicks of the land allows the duties

of his oflice to weigh right heavily upon

him, or—perish the thought-if he

longs to bask a little in the calcium

of the public show, it is barely possible

that the case of the Queen against

Bradshaw might put an idea into his

head. If it does, and he should put it

into execution, the cries of the packs

will soon no doubt be heard on every

bill, as they close in on another bit of

well-harried game.

Then, finally, Mr. Walter Camp and

the rules committee and the presidents

of-the-leading-universities may quit

giving their time to the revision of the

rules for the game of football. They

can cease with easy consciences from

trying to make the game less dangerous,

for the great old common law (aided

and abetted by the public prosecutor

aforesaid) and, perhaps, a dozen or

more statutes, will have taken the game

in hand. They——common law, statutes,

.and public prosecutor—will revise the

rules and reform the game and

make it less dangerous to life and

limb. Will they? Well, if you have

any doubt, just look how they re

formed the good old games of horse

racing, dueling and witchcraft.

At any rate, the game of football will

ever after be a tedious thing and much

lacking in zest. For the very first

kick-off will be followed by an injunction,

and all plays thereafter will be too well

interspersed with exceptions, challenges

to the array and the legal like. Of

course, too, there will be investigations

into probable causes and natural and

probable consequences and the law of

slander, as well as writs of ad quad

damnum, followed inevitably and as a

matter of course by appeal upon appeal

—Heaven only knows when a game

would end. True, the game might even

then be fine mental exercise and it

might cost as much money to support

as it costs now, but-it wouldn't be

football.

Something like this, you know.

“Are you ready, Captain Smith?"

“Yes, sir.” “Are you ready Captain

Jones?" “If the court please,” says

Captain Jones, "we have filed, through

our attorney, duly empowered there

unto, a demurrer to our opponents.

We think they do not constitute a cause

of action," etc., etc., etc.

Would any one ever eat any Thanks

giving dinner, or would there be inter

missions for meals?

The case of the Queen v. Bradshaw

is reported, in part, as follows :

“William Bradshaw was indicted for

the manslaughter of Herbert Dockerty,

at Ashby-de-la-Zouche, on the 28th day

of February, 1878.

"The deceased met with the accident

which caused his death on the occasion
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of a football match played between

the clubs of Ashby-de-la-Zouche and

Coalville, in which the deceased was a

player on the Ashby side and the

prisoner was a player on the Coalville

side. The game was played according

to certain rules known as the ‘Associa

tion Rules.’ The deceased was dribbling

the ball along the side of the ground in

the direction of the Coalville goal,

when he was met by the prisoner, who

was running towards him to get the ball

from him or prevent its further progress;

both players were running at con

siderable speed; on approaching each

other, the deceased kicked the ball

beyond the prisoner, and the prisoner,

by way of charging the deceased,

jumped in the air and struck him with

his knee in the stomach. The two met,

not directly, but at an angle, and both

fell. The prisoner got up unhurt, but

the deceased rose with difliculty and

was led from the ground. He died

next day, the cause of death being a

rupture of the intestines.”

Witnesses difiered as to the particulars.

Some said the prisoner's charge was

contrary to the rules of the game and

made in an unfair manner. Others

said it was not, and one of the umpires

said that, in his opinion, nothing unfair

had been done.

Lord Justice Bramwell, in summing

up the case to the jury said, "the ques

tion for you to decide is whether the

death of the deceased was caused by

the unlawful act of the prisoner. There

is no doubt that the prisoner's act

caused the death, and the question is

whether that act was unlawful. No

'rules or practice of any game whatever

can make that lawful which is unlawful

jefl'erson City, M0.

by the law of the land; and the law of

the land says you shall not do that

which is likely to cause the death of

another. For instance, no persons can

by agreement go out to fight with

deadly weapons, doing by agreement

what the law says shall not be done,

and thus shelter themselves from the

consequences of their acts. Therefore,

in one way you need not concern your

selves with the rules of football. But,

on the other hand, if a man is playing

according to the rules and practice of

the game and not going beyond it, it

may be reasonable to infer that he is

not actuated by any malicious motive

or intention, and that he is not acting in

a manner which he knows will be likely

to be productive of death or injury.

But, independent of the rules, if the

prisoner intended to cause serious hurt

to the deceased, or if he knew that, in

charging as he did, he might produce

serious injury and was indifferent and

reckless as to whether he would pro

duce serious injury or not, then the act

would be unlawful. In either case he

would be guilty of a criminal act and

you must find him guilty; if you are

of a contrary opinion you will acquit

him.”

The judge then stated (and it isn’t

a bad statement for such a considerable

personage as a real judge) that no doubt

the game was, in any circumstances,

a rough one; but he was unwilling to

decry the manly sports of the country,

all of which were no doubt attended

with more or less danger.

The prisoner was acquitted, as has been

said, but the rules of law laid down

could be invoked in many vexatious

ways by one inclined to meddle.



An Attempt to Demolish the Doctrine of Stare Decz'sz's

By JAMES T. HARRISON, or COLUMBUS, MISS.

IN an action brought against the Mobile & Ohio

Railroad Company by one Skipwith, a negro,

for injuries due to the defendant's negligence,

the railroad company lost, and taking exception to

the court's rulings, filed a suggestion of error, which

the Supreme Court of Mississippi overruled. Counsel

for the successful plaintiff thereupon filed the fol

lowing ironic reply to the court's answer to the

suggestion of error. It is not the custom of the

Gran Bag to publish briefs, but in this particular

case counsel for the plaintilf-appellee advances in

unique argument which if concurred in would lead

to results sensational in the extreme.—Ed.]

SUPREME COURT OF MISSISSIPPI,

APRIL TERM, AD. 1909

M. (51’ O. R. R. Co. Appellant, v. Answer to

Suggestion of Error.

Jesse Skipwith, Appellee.

It will be noticed, in the above caption,

that we have reversed the style of this cause

for the Supreme Court has reversed it, hence,

it is, the paradox of an appeal from the Court

to the Court. As it is nothing unusual for the

defendant to switch off on a siding, comment

is unnecessary.

As the mortality of martyred Stephen was

about to be resolved back into its original

elements,—-as the result of the murderous

attack of fanatical _Iews,—and his sainted soul

prepared to plume its flight to the orient

meadows above, he asked our heavenly

Father to permit him to enter a plea of igno

rance (which he hoped would be received at

that Court as valid) for his enemies; and the

nobility of the sentiment has immortalized

his memory—a lesson learned by him from

both the words and example of our blessed

Redeemer, in His culminating act of salva

tion on the cruel cross of sacrifice.

Since that fateful hour centuries have

glided down the river of time and been en

gulfed in the ocean of eternity; nations have

risen and fallen on the earth like turbulent

billows that frown the face of the deep; there

have been signs in the air and wonders in the

sky—electricity has turned night into day

and wireless telegraphy has obliterated dis

tance; but, it has remained to this unblessed

day as the marvel of the hour for an artificial

person, without a soul to save or place to

kick, to stalk unblushingly into the sanctum

sanctorum of Themis and yell into the ear

of the High Priest words to this effect:

Thou hast entered judgment against me

simply because I destroyed willfully the prop

erty of a. citizen and attempted to take his

life—and would, but for his cry for help to the

Lord, who snatched him from the arms of

the angel of Death, where I had thrown him.

'Tis true I made no defense, though oppor

tunity was offered me, for, I would not rec

ognize your authority by an appearance, and

I do now, only to say “man, proud man, drest

with a little brief authority, most ignorant

of what he's most assured." What, if by my

acts of commission I violated the law? What,

if by my acts of omission I ignored the stat

utes?

I admit that, when I ploughed through the

wagon of that citizen, I ran rough shod over

the Code of Mississippi.

'Tis also a fact that when, without sound

of bell or whistle, I ran a vn'ld-cat train with~

out time or schedule round a curve in a skirt

of woods, I frightened his horses and saw him

jump out and try to hold them,—which I saw

he was unable to do,—but I did not stop my

iron horse, or even attempt to; though it

could have easily been accomplished, but so

regulated his speed, by first slowing up and

then releasing the brakes, that I thus calcu

lated to a mathematical certainty on killing

both the horses and the man at their head

(for I saw they were dragging him in reach)

and did succeed in killing one horse, wounding

the other and knocking the man senseless and

had the pleasure of hearing him cry out in

great pain, "Oh! Lordy," as I hurled him with

great force back across the track. It will

teach him to keep out of the way next time.

'Tis true he did all he could to avoid the in

jury and I did nothing—except to create it.

He stopped, but I did not. I so frightened

his horse that he lost all control of him, while

mine was under perfect control all of the

time. You are bound to admit that I had

the advantage of him, in that respect.

But, why all this "much ado about noth
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ing?" Was it not I? Do you not know that the

saying of President Lincoln that this is a

"government of the people, for the people,

and by the people" is “but a schoolboy‘s

dream, the wonder of an hour" to us corpora

tions? Have you forgotten what brother Van

derbilt said in reference to that matter (the

rights of the public)? Well, those are my

sentiments. Did I not, in open defiance of

law and against the express wish of the people

make my notorious “merger" with the South

ern Railway Company? Did it not work all

right? Is not the combination still on? As

Alexander Selkirk said, “There is none my

right to dispute."

'Tis true that my suggestion of error may

be looked on merely as error of suggestion by

the citizen who has had the audacity to com

plain of the destruction of his property and

the folly to rely on what he foolishly deems

his "Bill of Rights" as defined and expressed

in the oonstitution—-which he mutters through

hisIbruised lips as the “organic law"; but "let

the heathen rage."

'Tis true that I call on you to say that the

law of today shall not be the law of tomorrow;

that the doctrine of stare decisis be but the

ghost of a dead past; that you shall decide to

be undecided and that your opinions shall be

entitled "Mississippi Supreme Court Indeci

sions.

What if Blackstone did say "A law is better

for its certainty than anything else"?

What if those semi-barbarians—-the Modes

and Persians-had the same idea centuries

before?

'Tis true that all courts have held hereto

fore that “ignorance is no excuse at law," but

I desire to make you make your decisions as

unstable as the uncertain glory of a woman's

smile-that wins but to wander-that none

may know what to know and thus what

they know. In other words, make them

only certain of their uncertainty.

You will understand, of course, that my

"suggestion" is in the nature of a motion for

a change of venue to remove the practice of

law from the lofty pedestal of legal knowl

edge to the low status quo of a guessing con

test-—-to make ignorance the standard of ex

cellence.

It might strike a mind afllicted with a

sheer negation of thought that we are making

our dictum a. little too strong for the Court,

but, it would be well to remember, in this con

nection, that it seemed to puzzle Shakspere

to find out where Caesar got his meat (that

made him so great), but we, the most mighty

Mobile & Ohio Railroad Company, can in

form him (or rather his descendants, for it has

come to our ears that probably the old gen

tleman is dead), that we run the market

where he got it, and can be a. disseisor of

five pounds while he is seisor of one.

We would further inform the Court that we

have employed two learned lawyers, who

live on the banks of the suffering Tombigbee,

which by the oversight of the federal Gov

ernment in the way of necessary appropria

tions is compelled to plead nil debet to the

claims of commerce, as presented by the

Mexic sea. One of them (Orr) has a name

that is idem sonans with a disjunctive con

junction, and we ask the Court to disjoin the

conjunction of its decision.

The other is younger, but Fame has in

formed us that she is putting in all of her

spare time weaving a chaplet for his noble

brow——which would have been finished ere

this if the aforesaid brow had not been so

large, for it requires more, in the way of a

chaplet, to go round. We believe that she

is going to make quite a pet of him, for she

laughed and called him "baby mine."

These have filed a brief, as a background

for my suggestion of error, and rely upon two

decisions to support the same, to wit:—

“Jackson v. M. <3’ 0. R. R. Co., 89 Miss.

p. 38."

The Court says: “The replication shows

that there was an unobstructed view for a

mile and a half or two miles, and, if Jackson

had glanced in the direction from which the

train was approaching, he must necessarily

have seen the train." It also says that the

track was “straight." We admit that our

case presents an entirely different state of

facts, for the uncontradicted testimony is

that the view was obstructed by woods,

the track was curved, and appellant could not

therefore have "necessarily" “seen the train

had he glanced in the direction from which

it was coming." Besides, appellant did all

he could to avoid the injury and my agents

did all they could to cause it—and succeeded,

as they generally do under such circumstances.

He obeyed and we disobeyed the law.

The next case they quote is:

“Jackson v. Railroad Company, 10 Miss.

p. 38."

We fear that their zeal has outstripped

their judgment in this matter, for, upon a
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closer examination than they seemed to have

had time to give, we find it to be but a Bill

in Chancery in the cause of Willis Banks v.

Richard Evans.

To quote from the Court, “This is a bill

filed in the vice-chancery court by Evans

to have a deed canceled which is alleged to

constitute a cloud upon his title."

We find a similarity in the cases in this:

that cause was reversed-so was this. A

suggestion of error was also filed-and over

ruled, as we are bound to admit.

We are inclined to the belief that our legal

employees did as our train employees, erred

as to the law, for the citation has no more

application to this case than a red-cross

porous plaster, and the only service it renders

in connection therewith is as a reminder of

the incident mentioned in "Roughing it,"

where the man who shot at a mark and killed

a mule remarked, with some show of satis

faction, “Well, if I didn't hit what I shot at

I fetched something." Said decision was ren

dered in 1848, which shows that they took the

back-track of the ages to find an authority

and went so far they forgot what they went

after. A candid mouth might utter the senti

ment that they are like the men who got back

half a mile for a running start, to jump a

big ditch, and got out of breath before they

got back. We offer as an apology for this

evident inaptitude the excuse proffered by

the young woman who produced an animated

evidence of amatory activity anterior to

moral sanction, “Please excuse me this time

for it is such a little one." So, line up our

mental misconception with her physical mis

take and “pass our imperfections by."

But our above-mentioned attorneys, with

that modesty that is the valet of true great

ness, discounted their hopes of success in advance

by engaging the services and assistance of

two other lawyers, "whom not to know

argues oneself unknown," whose habitat

is on the banks of a. little stream with a big

name, to wit, the Pearl, which,if the federal

Government dispenses with the large amount

asked for its so-called improvement, will be

in truth, as well as name, a “pearl of great

price." And, as a well-trained setter will

make a point on a point,—technically termed

a "back-set,"—not seeing the covey but only

pointing the pointer, so, these very highly

distinguished gentlemen are now actively

engaged in back-setting the aforesaid also

very highly distinguished gentlemen in their

inaccuracies, mistaking a little wood sparrow

for the covey.

We have here aflorded us a beautiful

example of the rubber-like attribute of pro

fessional courtesy, because it is stretched so

far.

These also very highly distinguished gentle

men have also filed (fooled with) a "brief,"

as they are pleased to term it, and it is not a.

misnomer, so far as its nature and substance

is concerned. We thank them for the knowl

edge thus imparted by the name, for had

they not given it that name we had not known

it as such, for we have heretofore been led

by lawyers to believe that a “brief" contained

at least some allusion to the law, but this

does not even pretend to a passing acquaint

ance with Themis. It is possible that they

are at outs, for Blackstone, who was her

prime favorite, hence enpowered to speak

from knowledge, says that she is “A jealous

mistress." It may be that she is not willing

to espouse their cause in this instance but, per

contra, smiling on apellee, whose "cause is

just." Since they do not invoke the law

to sustain their contention there is no legal

reason why the court should reverse its action.

It gives a woman's reason only, to wit:

"because," forgetful that simply to say

“because” will not be cause for action on the

part of the court.

It claims to rely solely on facts, but does

not look them squarely in the face, but is

blind as to some and cross-eyed as to others.

We know that they must have had some

thing in mind, so, for sweet charity's sake, let

us suppose they were thinking of the familiar

doggerel, which runs thus,

"The bumble-bee has the golden wing,

The lightning-bug the flame;

The b— has no wing at all

But gets there all the same."

So, they trusted that, though they have no

law "at all," they might be able to get there

“all the same"——which might obtain, but

for the fact that they are not only in a court

of law, but, indeed, the highest in the land.

Now, if it was only a justice of the peace

court, then, indeed, they might “sit up and

take a hand," as that is purely a court of fact.

Sifted from the chafi of its verbiage, it is

assertion based on assumption, "only that,

and nothing more." We find from this that

they have read Shakspere, for, he says.

“Assume a virtue, if you have it not," and
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they start off on their lonely journey (as

absolutely without chart or compass as a

balloon) by assuming that appellant was

"deaf," which is simply a product of the

imagination, except when he was knocked

"senseless," for he was not only “deaf" but

dead, to all appearances, for the time being.

"A change comes over the spirit of the

dream," and appellant will now, as Jake

Isaac: said, at the Charleston convention,

make a "few unnecessary remarks.”

The testimony of Eli Adams, brakeman,

is such that one is reminded of that passage

of scripture which says, "Out of thine own

mouth will I condemn thee."

The other brakeman, A. McRae, is also

against appellee, his employer.

The engineer, F. L. Topia, gives the case

away.

All these witnesses (of appellee) say that

appellant did all in his power to avoid the

injury and admit that defendant (appellee)

did not. _

They admit that the horses were beyond

the control of appellant, after being frightened

by appellee, who had notice, and neither

stopped nor tried.

That there was an obstruction to the view

of appellant (woods); that the track was

curved and that there was neither sound of

bell or whistle, which was required by statute,

as is fully set out in the tWenty-two-page brief

filed by appellant on the original appeal from

the peremptory (empty) instruction of the Cir

cuit Judge, as also the other statutes and

Supreme Court decisions there cited, which,

with the facts, caused the Court to reverse

and remand said cause, to which this "sug

gestion of error is made."

Pardon a momentary digression for the

suggestion-en passant—that it seems strange

that this Italian (Topia) should be so regard

less of the rights of his kinsman, the African

('tis true one’s avocation in life was but to

engineer a plow and talk business to a mule,

while the other engineered an iron horse

of great magnitude and power and

ploughed over anything that got on the

track, Whether man or beast), for it is

a well-known historic fact that during

the palmy days of Rome over a million

Africans were imported into Italy, and none

deported. They are not there today nor their

descendants, except as the Latin race, for

they merged, which was no sooner done than

the Roman soldier, who, to that time, had

been both the terror and conqueror of the

world, lost courage, by this inferior mixture,

and fled from the yellow-haired barbarians

who flocked out of the snow-covered forests

of Germany and overran the fertile fields of

sunny Italy. In this connection, permit us

further to remark that the truth that "history

repeats itself" was exemplified during the

Franco-Prussian war, when the descendants

of these same Germans left their pipes in

beer gardens of Berlin and opened the wine

presses of France (same Latin race) with the

points of their swords. The conclusion leads

us to remark that, as Moses was only per

mitted to look at the promised land from

Pisgah's height, then doomed by only one

sin of commission to descend into the valley

of disappointment, so, in this instance,

appellee having caught one sight of the

“happy land of Canaan" that lies, not beyond

the Jordan, but the Pearl, by the misdirected

efforts of his guide in the inferior court,

must now descend the bean stalk of his

expectation (we will not say erected by a

Jack) and wallow in what Milton calls the

"Slough of Despond," which the unlettered

Afrimn terms with equal aptitude, though

less elegance of expression, “The low grounds

of sorrow." ‘

When the aforesaid “suggestion of error"

(or, to be more exact, in the nature of a bill

of particulars, the error of suggestion) was

filed appellee did but "listen with credulity

to the whisperings of fancy and pursue with

pleasure the phantoms of hope"—-a hope,

however, that died as soon as it left the arms

of its wet-nurse, to wit, the Circuit Court

of Lowndes County.

Although our Constitution says that justice

shall be had "without delay," yet an exacting

conscience compels us to admit that appellee

cannot be else but slow, of which we hereby

and herewith make profert of one of its

“passenger trains," which to leave and join

a funeral procession is but to invite an attack

of vertigo. One has to take morphine after

traveling on one to restore his normal activity.

Its conductors die of old age between stations.

Those who are fortunate enough to begin

young and “by reason of strength" live

beyond the span of man—“three score years

and ten"—-are not recognized by their families

on return (if any be living) and are the Rip

Van Winkles of the twentieth century. It

was the misfortune of appellant that he

was not traveling in the same direction with
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appellee’s train, for, in that event, there

would have been no injury, but, his road was

at right angles, and he had to cross the track,

and it so happened that said train was in

the neighborhood at the time.

As Solomon has previously remarked,

"Let us hear the conclusion of the whole

matter."

1.4 We hereby make profert of this artificial

creation of commerce in all of its absolute

and peculiar entirety, as the self-advertised

ne plus ultra of human conception, in that it

claims that its right of way gives it the right

to run over anything in its way, and the only

protection that a citizen is entitled to is an

accident policy. So far as civility is concerned,

it does not even concede that of the com

monest kind.

The plain unvarnished fact is that these

a prion’ negations, which egotism has daubed

with the paint brush of fancy as "suggestions

of error," always remind us of the turtle that

_continued to kick after its head was cut off,

to the amazement and disgust of a passing

Irishman, who remarked "You darned old

fool, you ain't got sense enough to know when

you are dead! "

We offer the case of this poor African with

all confidence that it will not require a white

wash brush or a bottle of kink extractorto

properly present him to a Court whose head

is the seat of learning and heart the home of

Justice.

Candor compels us to assert that the "sug

gestion" aforesaid (which, though by four

said, had better been unsaid) is at best but

a simple invitation to the court to make out

a schedule of its mental and faith assets

and retire into voluntary bankruptcy.

This certifies that I have mailed McWillie

& Thompson a copy of the above and will

let Orr & Harris read it, but appellee has so

many free pass representatives that it will

be impossible to give a copy to all, unless I

had a printing press, the expense of which

this case is too small to justify.

I do not desire to discuss the case are tenus.

JAMES T. HARRISON,

Counsel for Appellant.

The Juvenile Offender at the Bar of Justice

WO types ‘of children's courts seem to

prevail in this country. In one the

child is brought into a court room which may

be crowded with spectators and arraigned

before a begowned and frowning magistrate

in the same manner as any hardened criminal.

In the other, the judge and the boy sit in a

plainly furnished room, with no spectators

present, except, perhaps, the child's parents

and a probation officer.

The Children's Court of Manhattan, New

York City, is an example of the former type,

while those at Brooklyn, N. Y., and Boston,

Mass, illustrate the opposite one. Judge

Lindsey of Denver and others describe the

progressive aims of the juvenile court in a

recent number of the Survey. In Denver Judge

Lindsey hears most of his cases in the

open courtroom; in the Boston Juvenile Court

Judge Harvey H. Baker hears all his in the

judge's private chambers, rigorously excluding

reporters and the general public, often having

the youthful ofiender entirely alone.

"The officials of the court," says Judge

Baker, "believe it is helpful to think of them

selves as physicians in a dispensary," a figure

which is helped out by the placing of the

juvenile court's quarters in the quietest part

of the courthouse.

"There is no regular dock or detention en

closure connected with the general outside

waiting room," he goes on, "and the children

generally sit with their parents in chairs

placed along the sides of the room. Occa

sionally a boy who is under arrest and likely

to yield to the temptation to leave without

permission is placed behind the railing.

There are no uniformed oflicials."

The stage-setting is carefully thought out,

too, with the utmost quiet, the utmost privacy,

the utmost bareness in the hearing room, that

the child may be neither frightened nor in

attentive. The judge is on a platform only

six inches high. and there is no more formality

of arrangement or attendance than there is

in a physician's examination room.



Retiring President of Connecticut Bar Advocates

“American Corpus jurzs

AT the annual meeting of the Connecticut

State Bar Association. held at New

Haven Feb. 7, Hon. George D. Watrous, presi

dent of the Association and Professor of Law

at Yale, strongly supported the Corpus jun's

project of Messrs. Alexander, Andrews and

Kirchwey in his annual address. Professor

Watrous drew attention to the excellent oppor

tunity ofiered the members of the Association

to aid by voice and pen the performance of a

colossal undertaking, the need of which has

been steadily increasing for upwards of a

century. After setting forth some of the

particulars of the plan, Professor Watrous

concluded his address with the following

words :

There is practical unanimity with respect to

the urgent need of such a statement of the entire law.

I am well satisfied that if it is, as I believe, within

the reach of human achievement, it can be brought

about by the gentlemen who have undertaken it.

The Chief Justice of North Carolina said to them,

"You are proposing to do for this country what

Justinian did for Rome and Napoleon for Western

Europe. It is, for many reasons, a far greater

work and more diflicult. Of its value and of its

necessity, there can be no two opinions. Fame

and fortune will wait upon those who shall confer

such a boon upon the present and future millions

of our country."

A COMPOSITE PRODUCT OF THE BEST

MINDS

For more than a hundred years there has been

a call for an orderly statement of the Corpus jun‘: in

America. The need has become greater and the

demand increasingly insistent during this period.

Attempts to meet the demand by digests, and di

gests of digests. treatises, etc., have been inadequate,

and such a work, if it is to meet the demand and

command universal respect, must be the most

carefully matured product of the most thoroughly

trained and educated intellects. It is too vast

a subject for any one brain, and must be the com

posite product of the best brains obtainable. In

brief, the following method is suggested. It is

proposed "to block out with the ablest expert

advice obtainable the entire field of the law under

a logical system of classification, so that when

the work is published the law on any particular

point may readily be ascertained." It is proposed

to have a Board of Editors not exceeding seven

men in number; the ablest to be found in America,

and each should receive whatever compensation

is necessary to command his best services. This

Board is to have final and authoritative control over

every editorial matter as to which differences of

opinion may arise. There is then to be an Associate

Board of Editors,—about twenty in number.—

representing the best that the law schools have, as

experts in particular departments of the law. These

.9,

Project

men are not to be expected to give up their entire

time to the subject, though many of them might

deem it wise to obtain leave of absence for a year

or more for this purpose. In addition to this, an

Advisory Council of twenty or twenty-five is sug

gested, made up of men who would do little actual

work either as authors or editors, but would give

their advice, from time to time, as it might be

needed. In addition to all this, a Board of Criticism

is planned, of from one to two hundred lawyers and

judges, whose function would be advisory criticism.

I cannot further pursue this topic here. The

February number of the Gum Bag will fill in this

mere outline and present to you the highest expert

evidence in this country and abroad as to the need

and feasibility of achieving this result, and should

this subject appeal to us—as I think it should

each one of us may, by his voice. his pen, give

aid and comfort to the brave men who have under

taken this colossal task. The man has not yet

stepped forth to establish the longed for ‘Foundation

of Jurisprudence.’ If there be such a man in this

body, who would aspire to have his name go down

in history with that of Justinian and Napoleon,

never again is he likely to have so excellent an

opportunity.

There was a large attendance at the meet‘

ing, called out partly by the banquet given in

honor of Ex-Chief Justice Baldwin and Chief

Justice Hall.

ASSOCIATION ADOPTS CODE OF ETHICS

A code of professional ethics was adopted

without argument. The draft had been pre

pared by a special committee, and was based

upon the American Bar Association code,

being a re-arrangement of the text in a slightly

shortened form.

The following resolution was adopted :

Resolved. That the president be authorized to

bring to the attention of the judges of the Superior

Court and of the members of the state bar examin

ing committee in such manner as he may deem

appropriate. the expediency of some modification

of the rules of court or of the regulations of the

state bar examining committee for the purpose of

securing an adequate understanding by those

admitted to the bar of the principles and recognized

rules of professional ethics.

Edward M. Day delivered at the afternoon

session an able sketch of the history of

employers’ liability and workmen’s compen

sation legislation. Prof. Theodore S. Wool

sey delivered an address on “International

Arbitration."

The following ofiicers were elected: presi

dent, George E. Hill, Bridgeport; vice-presi

dent, Hadlai A. Hull, New London; secretary

treasurer, James E. Wheeler, New Haven.
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flrliclcs on Topics of Legal Science

and Relaled Subjects

Atirlal Navigation. "Du Traitement Juri

dique Appliqué aux Aérostats Etrangers

Voyageant ou Atterissant en France." By

Gaston Bonnefoy. 37 journaldeDroit Inter

national Privé 59.

“We can desire but one thing, and that is

that this international regulation may be

conceived and above all applied in a liberal

sense, and that it may be ins ired by the first

of the resolutions exprese by the Fourth

International Aeronautic Congress held at

Nancy in September, 1909 :—

“ ‘The Con ss resolves that the states,

renouncing pro ibitive measures, should agree

to regulate aerial navigation in a liberal sense,

protecting their rights of defense by all useful

precautions, and ensuring the observation

of their customs laws b appropriate measures,

as has been done in t e case of automobiles.

“ ‘ The Con as reoo 'zes that the regis

tration of airs ips woul be the best and per

haps the only way of assuring the efiicacy of

liberal regulation. "

"American Oorpus Juria." “An American

Corpus ]uris—A Criticism and a Suggestion."

Editorial.

18).

our contemporary makes a distinction be

tween a synthetic and an anal ical treatment

In the proposed statement 0 American law.

It considers that we have enough fundamental

principles of law already, and that what we

need is chiefly to analyze and apply them,

rather than to restate them synthetically.

It thus treats analysis as the opposite of

synthesis. It believes that an analytical

statement of the law would be of inestimable

utility, but it considers that a synthetical

one would not be efficacious in remedying a

deplorable situation. But there is no occasion

for such a contrast between the analytical

and synthetical methods, unless one adopts

the idealistic point of view and considers

a synthesis of legal principles to imply the

erection of a system upon a speculative rather

than a scientific foundation. To a practical

American lawyer a synthetic statement

of the law means simply an orderly arrange

ment of the law by putting together disjecta

membra into a ogical whole. Scientific

exposition of law is at once analytical and

synthetical. In the chorus of hearty endorse

ment of the project coming from leaders

 

‘Periodicals issued later than the first da of

the month in which this issue of the Gram §ag

went to press are not ordinarily covered in this

department.

70 Central Law journal 127 (Feb.

of the bench and bar whose opinions were

printed in the February Green Bag, there was

not a single voioe echoing that supposed dis

cord between the analytical and synthetical

methods which troubles the mind of this

critic.

There is no occasion for the fear that the

proposed undertaking would be carried out

m a speculative spirit, in an attempt to do

over a ain what as already been done, in

the Co e of Justinian and the Pandects, as

it will never be done a ain. It is certainly to

be hoped that there IS nothing misleading

in the modern use of the Roman law term

corpus Jan's, as applied to American law.

What 1'. Alexander and his associates con

template is a statement of the body of law,

and not of the body of right in a sense which

is obsolete.

Another misinte retation is found in the

view of our learne contemporary that this

project will necessarily be opposed by that

school which declares all rules of law to be

"arbitrary, transitory and temporary." The

late James C. Carter opposed le 'slative

codification on similar grounds. e was,

however, an earnest supporter of tacit codifi

cation, as appears from the quotation at the

beginning of Mr. Alexander's Memorandum

(22 Green Bag 59). There are likewise in

this school of legal thought many who would

cordially welcome the attempt to present

any system of law, albeit transitory, in a more

10 'cal and condensed form in order to satisfy

a arge group of practical needs.

"The American Corpus Jan's."

20 Bench and Bar 43 (Feb). \

“The ‘living body of the law‘ should be

something more than a name. It should have

a concrete embodiment, a living organism

capable of assimilating this mass of decision,

and, in turn, of being nourished, and growing

to greater proportions, by means of it,—

capable also, to carry the simile further, of

rejecting what is poisonous and incapable of

assimilation. . . .

"It is not characteristic of the American

people to be appalled by obstacles, however

great. In such a work as this, however, they

undertake something fairly com arable in

diFficulty with any engineering eat in the

history of the country. . . .

"Mr. Alexander estimates that the work

could be embraced in about twent volumes

of a thousand pages each. . . . Unti some one

subject in the law has been adequately

treated in accordance with the scheme con

templated, any estimate either of length or

cost cannot have much value. . . .

“What an object for the benefactions of

some of our latter-day philanthropistsl A

permanent Foundation of Jurisprudence,

supporting a corps of the greatest legal experts

Editorial.
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of the country, first to brin this great work

into being; t en continuous y to superintend

its future growth,—building into the structure

from year to year, patiently and scientifically,

the material furnished by courts and legisla

tures. A dream at present; but every achieve

ment must originate in a dream."

Ames, James Barr.

By J. H. W[igmore].

509 (Feb).

“As an historical scholar, Ames represented

in America what Maitland represented in

England—a search for beginnings, a careful

instinct for verified details, a complete famil

iarity with the sources. One of the typical

sights at a Harvard Law School examination

in the old days was Professor Ames at the

desk, whiling away the time with a volume

of the black-letter Year Books, turning over

the pages with absorbed interest and perusin

the arguments upon essoins, charters an

uses, with a (to the student) mysterious ease

and rapidity. With the exception of Justice

Holmes he was probably the first legal scholar

in this country to read the Year Books

through from cover to cover. His revelations

in tracing the history of trespass, trover,

assumpsit, and the other forms of action,

preceded, in time of publication at least, the

work of Maitland. . . .

"It has been said, and doubtless with

truth, that he had never once tried a case in

court[?]. Thiswouldindeedbea roof that law

is genuinely a science, not mere y an art, and

that the highest attainments in it may be

reached b strictl scientific study alone_

The life 0 James garr Ames is aalperpetua]

memorial of the best in American leg science."

“James Barr Ames." By Dean William

Draper Lewis. 58 Univ. of Pa. Law Review

289 (Feb).

“Mr. Ames was one of the foremost living

students of English legal history. It is a

matter of sincere regret that the immense

labor which he expended on his case books,

while it insured the rapid success of a scientific

method of law teaching, prevented him from

giving to the world but a fragment of the

result of his labors in thisfield. . . . He was

ready to be the helpful comrade of all who

made the teaching of law their life work.

Those who obtained his friendship prized it

as a great privilege."

"James Barr Ames." By J. H. B. 8 Mich

igan Law Review 314 (Feb.).

"His work has been well done and will live,

but he will probably be best remembered

by all who knew him for what he was, rather

than for what he did."

Bank Guaranty Laws. "The Insurance of

Bank Deposits in the West, II (Conclusion)."

By Thornton Cooke. Quarterly journal of

Economics, v. 24, p. 327 (Feb.).

Continued from the November number

(see 22 Green Bag 18). Conditions in Okla

“James Barr Ames."

4 Illinois Law Review

homa, Kansas, Nebraska, South Dakota,

Texas, Colorado, and Missouri are dealt with.

The author's conclusions are then stated at

length. He believes that

“This has been a remarkable economic

experiment, projected in time of panic, taken

up as a national political issue, and carried

on under the fire of hostile litigation. If suc

cessful, it would serve high social purposes. . , .

"It must not be thought, however, that

the introduction of private insurance, as

distinguished from that administered by the

state, will be rapid. . . . Bankers are the most

conservative of men. . . . But, if the limited

observations here set down are valid over a

wide area, and the writer believes they are,

it will gradually and beneficially become the

custom to insure bank deposits. '

"Oklahoma's State Guaranty Law." By

Adelbert Hughes. 70 Central Law Journal

111 (Feb. 11).

"Now, the banking business being a right

common to every individual, subject to the

police power only, and a co ration being

a creature of the law with t e rights of a

natural person, and an entity separate and

apart from its stockholders, is the individual

who is already in the private banking business

deprived of his property without due process

of law by being denied the right to continue

therein, and is the individual who wishes to

embark in the private banking business and

who is excluded from the ri ht so to do,

denied the equal protection of t e laws?"

Banking and Currency. "Proposals for

Strengthening the National Banking System."

By 0. M. W. Sprague. Quarterly journal

of Economics, v. 24, p. 201 (Feb).

“The burden resting upon the New York

banks should, if possible, be lightened and,

above all, their ability to endure severe strain

should be increased."

Bankruptcy. “The Abuses of Receiver

ships." By Judge Jacob Trieber, United

States District Court. 19 Yale Law journal

275(Feb.).

"The remedy lies primarily with the courts‘

They can refuse to appoint receivers when it

is not absolutely necessary for the protection

of the parties or when they can be protected

without resort to this expensive remedy;

they can exercise the same care in the selec

tion of receivers that they would exercise

in the selection of an executor to carry out

the rovisions of their will; they can reserve

to t emselves the right to determine when a

receiver needs the aid of counsel and appoint

them for him with such compensation as

would be allowed for similar services when

performed for individuals or corporations,

and they can see to it that the compensation

of receivers and their counsel is no greater

than what would be allowed for like services

under employment from individuals."

Carriers. “The Law as to Left Luggage
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at Railway Stations." By G. Addison Smith.

35 Law lllagazine and Review 177 (Feb).

"The point is one of great interest and im

ortance, and with two apparently con

‘cting decisions of the Court of Session,

although twenty-nine years a art, it seems

to be one eminently suitable or decision by

the House of Lords."

Codification. See“American Corpus juris,”

Uniformity of Laws.

Contract. “ What Law Governs the Validity

of a Contract?" By Prof. Joseph H. Beale

23 Harvard Law Review 260 (Feb).

In this third installment the author takes

up theoretical and practical criticisms of

the authorities, reaching the conclusion that

"the principle which is both sound theoreti

cally and most practical in operation is the

principle that contracts are in every case

governed as to their nature and validity by

the law of the place where they are made.”

“Assignment of Contract." By Clarence

D. Ashley. 19 Yale Law journal 180 (Jan.).

"It is a characteristic of commercial paper

that legal title can pass, which is not possible

where contracts are of common law origin.

The latter are said to be assignable and not

negotiable. An assignment does not pass

legal title, negotiability does. . . .

“In some jurisdictions statutes enable the

assignee to bring the action in his own name.

These statutes affect procedure only, and the

legal title is not affected and still remains

in the assignor. Thus su ose a New York

contract assigned in New ork. Should the

assignee, in such a case, bring an action in a

state adhering to the common law he must

sue in the name of his assignor. The New

York statute affects procedure only, and

hence does not make any change in the legal

title. Such a statute does not change the

substantive law."

Corporations. “Purchase of Shares of

Corporation by a Director from a Share

holder." By H. L. Wilgus. 8 Michigan

Law Review 267 (Feb.).

In Walsham v. Stainton (1863, 1 De Gex,

J. & S. 678, 66 Eng. Ch. R. 527), where two

confidential agents of the partnership, Joseph

Stainton and Henry Stainton, conspired

together to obtain fraudulently for themselves

the shares of the partners in the concern, by

so keeping the accounts as to conceal the true

value of the shares, and by this means forty

shares were obtained by Henry Stainton at

a price far below their real value, it was held

that "though J. S. got no benefit of the sale

to H. 5., yet he stood in a fiduciary position

toward the shareholder and was a party to

the fraud." After reviewing a large number

of cases presenting a similar point to be ruled

upon, the writer says:—

"That the director may take advantage

of his position to secure the profits that all

have won, offends the moral sense. . . . Would

it not be well to go back to the original theory

of Walsham v. Stainton, followed by several

later cases and ably contended for by Judge

ohnson in the Philippine Supreme Court?

he writer believes it would."

Courts. "Contributions of the State

Judiciary to the Federal Bench." By Gardi

ner Lathrop. Read before Chicago Bar

Association, Feb. 15, 1910. Chicago Legal

News, v. 42, p. 230 (Feb. 26).

Contains a mass of statistical matter

gzthered by the librarian of the United States

nate, showing how many have had ex

perience on the state bench before their

appointment to the federal bench.

“A Court That Does Its Job: How the

Municipal Court of Chicago Has Met ‘The

Greatest Need in our American Institutions.’ ”

By William Bayard Hale. World's Work,

v. 19, p. 12695 (Man).

“In the course of the day, a judge might

find that he was throu h with his docket.

He didn't adjourn. e reported to the

Chief Justice's clerk that his was _ex

hausted, and cases were immediately with

drawn from other judges who had been able

to work less rapidly, or from the calendar.

Last year an average of twenty-five cases

per day were thus transferred.

"In the same way, jurors are so em loyed

that their full time is used. . . . Un er_the

Chicago Municipal Court plan, each jury

judge is provided with a jury as he needs it,

from a general assignment room, where one

set of jurors for each jury judge, together

with five or six extra sets, are kept on call.

On discharge, each jury returns to the general

assignment room and is ready to go out to

any other court room when _needed. ‘The

economy of time and expense is evident.

Criminal Procedure. "Private Prosecu

tion.” By W. Guy [G. }W. {Wilton} 21

juridical Review 348 (Jan). ‘ a

The writer commends certain features of

the recent Scots private prosecution of

Coats v. Brown (High Court of Justiciary

of Scotland, Oct. 27, 1909) in which the

accused was found technically guilty of fraud,

without proof of any injury to the prosecutors;

and the hope is expressed that this case may

bring about a regulation ‘of procedure under

private prosecution "which will make this

ancient right consistent with modern notions.

This article really continues the discussion

of the same writer in the October, 1909,

number of the juridical Review (see 22

Green Bag 28).

Declaration of London. “La Declaration

de Londres de 1909 sur Divers Points dc

Droit Maritime." By N. Politis, Professeur

a la Faculté de Droit de Poitiers. 37 journal

dé Droit International Privé 35.

Defamation. “Absolute Immunity in De

famation: Legislative and Executive Pro
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ceedings." By Van Vechten Veeder. 10

Columbia Law Review 131 (Feb).

“Absolute immunity is confined to members

of Congress and of the state legislatures. The

blic policy which requires the utmost

eedom of action in the conduct of these

independent de artments of government does

not apply to in erior bodies exercising certain

legislative functions, such as city councils,

boards of supervisors, etc. Members of such

bodies are sufficiently protected by their

exemption from liability in the exercise of

good faith."

Drugs. “The Law of Poisons and Phar

macy." By W. Wippell Gadd. 35 Law

Magazine and Review 170 (Feb).

A review of the recent work of W. S. Glyn

]ones of the Middle Temple on this subject.

Employer's Liability. “Employers' Lia

bility in England Prior to the Act of 1880."

By James T. Carey. 58 Univ. of Pa. Law

Review 259 (Feb).

“The extent of the employer's duties at

this time may be stated to have been: (1)

in case of personal interference with the work,

to be careful of the safety of the workman;

(2) to warn the servant of defects in the

machinery and plant of which he knew, and

of which the servant was ignorant and with

which the latter could not, by the exercise of

reasonable care, acquaint himself; (3) in the

absence of personal attention, to take reason

able care to employ a corn tent man to

provide a safe place to wor and suitable

appliances, the employer being allowed either

to furnish to said appointee sufiicient mate

rials for these purposes or adequate means

of providing same; (4) to take reasonable

care to select one competent to retain careful

servants with whom the employee would be

associated.

"Such a small measure of obligation resulted

in throwing on the workman risks of danger

to life and limb which he was unable to pre

vent, and, in view of his dependent situation,

had to assume as incident to the employment.

This efiect had been brought about by the

tendency of the courts, through a long series

of cases, to consider the facts, not as presenting

single instances of a broad economic situation,

but as dis tes between ern loyers and work

men whic were to be settied on the theory

that the parties had ‘impliedly contracted‘

concerning the subjects in dispute; the

incidents implied from the contract relation

were defined with the result that not only

were these resolved for the most part in

favor of the master, but the basis of decision

was fictional.

"It was with a view to betterin the work

man's position in the law that the mployers'

Liability Act was passed, and it is interesting

to note that the jurisdiction in which it was

adopted is today one of the most advanced

in its methods of adjusting the relations of

workmen and those for whom they labor,

recognizing the status of employer and em

ployed as presenting social and legal problems

of vast importance."

Equitable Assignments. “Notice of Assign

ments in Equity." By Edward Q. Keasbey.

19 Yale Law journal 258 (Feb).

"There is no doubt that it is the established

rule, applicable to equitable interests as well

as to legal titles, that in the absence of con

trolling equities the title that is prior in time

must prevail. It is also well settled that an

equitable assignment as well as a legal assign

ment of a debt is complete as between the

assiglnee and the assignor, although no notice

of t e assilgnment bemgiven to the debtor or

trustee. t is gene ly agreed that if no

notice of an assignment be 'ven to the debtor,

the assignment is not comp etc as a ainst him,

and he may safely pay a secon assignee.

The only question is whether the rule shall

be applied also to the protection of a second

assignee who is an innocent purchaser without

notice from the debtor or depositary, espe

cially if he has made inquiry of the debtor

with regard to his knowledge of a prior

assi ment.

“ t is this question that has been answered

in the aflirmative in Dlarlc v. Hall (3 Russ.

1, 1827), and the English and American cases

in which the rule adopted in England in 1827

has been followed. . . . It may be said that

the rule of reason and sound policy su ported

by the weight of authority is the rule edared

by Sir Thomas Plumer and approved by Lord

Lyndhurst in Dearle v. Hall.

Ithlcs. "Christian Morals and the Competi

tive System." By Thorstein Veblen. Iuter

national journal of Ethics, v. 20, p. 168 (Jan).

"It appears, then, that these two codes of

conduct, Christian morals and business prin

ciples, are the institutional by-pfroducts of

two different cultural situations. he former,

in so far as they are typically Christian, arose

out of the abjectly and precariousl servile

relations in which the populace stoo to their

masters in lgte lfigmaln tiifies, as dalso, inha

eat, thoug per s ess, e , uringt egt'i-ark' and the midd e ages. slfiitea latter, the

morals of pecuniary competition, on the other

hand, are habits of thought induced by the

exigencies of vulgar life under the rule of

handicraft and petty trade, out of which has

come the peculiar system of rights and duties

characteristic of modern Christendom. Yet

there is something in common between the

two. . . . The principle of fair play appears

to be the nearest approach to the golden rule

that the pecuniary civilizationwilladmit. . . .

"There are indications in current events

that these principles—habits of thought—

are in process of disintegration rather than

otherwise. . . . The principles of fair play

and cuniary discretion have, in great meas

ure, ost the sanction once afforded them by

the human propensity for serviceability to

the common good, neutral as that sanction

has been at its best. Particularly is this

true since business has taken on the char
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actor of an impersonal, dispassionate, not to

say celess, investment for profit. . . .

“ xcept for a possible reversion to a cul

tural situation strongly characterized by ideals

of emulation and status, the ancient racial

bias embodied in the Christian principle of

brotherhood should logically continue to gain

ground at the expense of the pecuniary morals

of competitive business."

"The Present Task of Ethical Theory."

By James H. Tufts. International journal of

Ethics, v. 20, p. 141 (Jan).

"It is the privilege and duty of ethical

theory to contribute conceptions which will

aid legislatures and courts in their task—to

take the words of the federal Su reme

Court-of ‘so dealing with the con itions

which exist as to bring out of them the great

est welfare of its people.’ "

“The Theory of Evolution and Mutual

Aid." By Prince Kropotkin. Nineteenth

Century and After, v. 67, p. 86 (Jan).

“We shall see how, after having himself

indicated the three different aspects which

Struggle for Life may take in Nature, he [Dar

win] gradually came, in an indirect way, to

attribute less and less value to the individual

struggle inside the species, and to recognize

more significance for the associated struggle

against environment; and next we shall have

to see how the mass of experimental researches

made within the last twenty-five years about

the influence of surroundings upon the forms

if plants and animals, has modified opinion

in favor of the direct action of environment,

which lays much less stress on strug 1e for

hfe as a species-producin agenc t n is

required by the theory of atural lection."

"Australian Morality."

King.

(Feb.).

“All things considered, we are obliged to

say that their [the aborigines'] life was moral

in a high degree, when Judged by their own

social standards, and not even accordin to

our standards are they to be regarde as

altogether wanting in the higher attributes of

character. Dawson holds that, aside from

their low re ard for human life, the com

pared favora ly with Europeans on a points

of morality."

Evidence. “Expert Testimony, Its Abuse

and Reformation." By Lee M. Friedman_

19 Yale Law journal 247 (Feb).

“Today in any large city if an attorney

calls to retain a physician in a personal injury

case, the first question which the physician

will probably ask is b which ‘side’ of the

case he is retained. I the physician is one

who is constantly appearing in court, he will

refuse to accept a retainer from a plaintifl

if his appearance has been generally on the

defendant's behalf, and vice versa. From

his point of view to mix ‘sides’ is bad business.

So the regular court experts not only come

to be tagged in court as ‘plaintiff's experts’

By Prof. Irving

Popular Science lllonthly, v. 76, p. 147

or ‘defendant's experts,’ but they come in

their practice more or less unconsciously

to get into a chronic one-sided medical point

of view."

Export Testimony. See Evidence.

Foreign Relations. "American Affairs."

By A. Maurice Low. National Review,

v. 54, p. 996 (Feb.).

"Mr. Root, as Secretary of State, laid great

stress on securing the friendship and con

fidence of the Latin American Republics;

and so far as Central America was concerned

the keynote of his diplomac was the co

operation and confidence of exico. . . . The

entente that existed under the Root régime

has been weakened, if not destroyed, and

Mexico is now viewed with some suspicion.

Even more important is the semi-ofiicial

announcement that Brazil is to take the place

formerly occupied by Mexico."

“Imperial and Foreign Affairs: The Elec

tions and Their Meaning." By J. L. Garvin.

Fortnightly Review, v. 87, p. 189 (Feb).

"If British sea-power breaks down and the

British Empire breaks up, it is as certain as

anything in the future can be that the United

States will be controlled by Germany in the

Atlantic and by r{apan in the Pacific, that

South America wi pass beyond the influence

of Washington, and that the Panama Canal

will not remain in American hands. To some

of us, both in the Mother Country and in

Canada, it appears quite clearly that the

cause of British Imperialism is the cause of

the United States. . . . To et any very serious

consideration for these i eas in the United

States at ‘present seems im ossible. All that

can be said is that An lo- merican relations

in the last few years ave themselves gone

from bad to worse in the direction of a ‘silent

dissolution’ of effective friendship."

Freedom of the Press. "The Press Law

in India." By Sir Andrew Fraser, K. C. S. I_

(late Lieut.-Governor of Bengal). Nineteenth

Century and After, v. 67, p. 227 (Feb.).

“It is most undesirable to make the law

more strict than is necessary; for it is very

desirable in India to have the means of

ventilating grievances, exposing abuses, and

giving expression to the opinion even _of_a

small section of the community. But it is,

on the other hand, as experience has now

fully shown, absolutely essential to restrain

the licentious section of the press from the

dissemination of such literature as has

poisoned the minds of considerable sections

of the people."

Government. “German Constitutional Law

in its Relation to the American Constitution."

By Otto Gierke. 23 Harvard Law Review

273 (Feb).

This is the Lowell Institute lecture given

by Dr. Gierke in Boston, Oct. 4, 1909, when

the distin uished 'urist was in this country

as the delegate o the University of Berlin
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to the installation of Mr. A. Lawrence Lowell

as president of Harvard University. (Sum

marized 21 Green Bag 608.)

“The German Doctrine of the Budget."

By Walter James Shepard. 4 American

Political Science Review 52 (Man).

"Most German writers regard the budget

as only formally a law; materially, they

insist, it is an ordinance. It embodies no

general form or rule of conduct, no broad

principle of action. It is merely the govern

ment's finanu'al estimates and proposals for

the ensuing fiscal period. . . . By its very

definition, as materially an ordinance, the

bud tis incapable of annullin material laws.

“ he refusal of the legi ature to vote

the budget does not, it is maintained, put an

end to previous laws which depend for their

execution upon financial support. . . . The

passing of the budget, containing the necessary

credits for the execution of the laws and the

maintenance of the government, is a duty of

the legislature which it must not fail to per

form.’

"The House of Lords: Its History and

Constitution, V." By Charles R. A. Howden.

21 juridical Review 358 (Jan).

Continued from the April, 1909, number.

This installment is chiefly given up to such

subjects as the qualifications of Scottish peers,

and some aspects of the House as a court

of law.

"Wanted: A Government for Alaska."

By Atherton Brownell. Outlook, v. 94, p.

431 (Feb. 26).

"Throughout Alaska may be found the

feeling today that the physical needs of

the Territory have not been sufficiently con

sidered by Congress in the way of ap ropria

tions. . . . A commission created by ngress

might easily be expected to create a close

tie between Washington and the Territorial

capital."

British Constitution. "The Struggle Over

the Lloyd-George Budget." By Edward

Porritt. 24 Quarterly journal of Economics

243 (Feb.).

“Balfour has been occupied, since he

ceased to be premier, in catching up with

his party, rather than in giving it an efficient

and determined lead. . . .

“When at second reading stage of the

Finance bill on June 8th, Lloyd-George was

defending the tax of a half- any in the pound

on the value of undeve oped urban land,

and the tax of twenty per cent on unearned

increment accruing at the sale of such land,

he contented himself with recalling the recom

mendation of this Royal Commission of 1885,

and the similar recommendations of the Royal

Commission on Local Taxation of 1898-1902."

"The General Election—And the Next."

National Review, v. 54, p. 917 (Feb.).

"The House of Lords needs to be reformed.

Let it be reformed by consent. Let Mr.

A uith abandon once for all the attempt

to and the dice in the interest of one party.

Let statesmen of both parties meet in con

ference upon the constitutional question.

By no other method has a question of that

character been satisfactorily settled in any

free country."

"The Morrow of the Battle." By Harold

J. Howland. Outlook v. 94, p. 383 (Feb. 19).

"The land taxes in the Budget and our

own movement for the conservation of natural

resources have their foundation on the same

principle. It is the principle . . . that since

the only natural right to propert is the

ri ht of every man to the product 0 his own

la r, natural wealth belongs of right to the

whole people."

The popular referendum is at present elicit

ing some discussion in England. The follow

ing article devotes much attention to the

pmctical working of the referendum in differ

ent countries:—

"The Referendum." Edinburgh Review,

v. 211, no. 431, p. 131 (Jan).

"The only form in which the referendum

is likely to recommend itself to responsible

En lish statesmen is as an exce tional remedy

to In strictly held in reserve or exceptional

eme cies. The questions involved cannot

be lightly passed over, for they touch the

gravest issues of political science and the

national well-being. '

Further facts regardin the referendum

can be gleaned from the fo wing useful con

tribution to political science:—

Switzerland. "Democracy in Switzerland."

By W. S. Lilly. Quarterly Review, v. 212,

no. 422, p. 180 (Jan).

“What we call popular government in

England is really not popular government at

all; it is party government, or, to speak more

correctly, government by factions masquer

ading as rties. There is not the slightest

vestige 0 this system in Switzerland. . . .

In Switzerland there is really government of

the people b the people."

See Intersth’te Commerce, Scientific Methods,

Taxation.

History. “The Scientific Presentation of

History.” By Lynn Thorndike, Ph.D. Popu

lar Science Monthly, v. 76, p. 170 (Feb.).

"We shall come, not merely to the his

torical terminolo which Robinson desires,

but also to stan ards of historical measure

ment, modes of historical reckoning, historical

symbols, curves, charts and other graphic

means of presenting briefly and accurately

what rose could compass only in many pages
or failpto express with requisite precision and

discrimination."

Husband and Wife.

Pledge Husband's Credit."

Bar 56 (Feb.).

Treatin the subject solely from the point

of view 0 New York law.

"Right of Wife to

20 Bench and
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‘in national armaments.

International Arbitration. “The Proposed

High Court of Nations." By James L. Tryon.

19 Yale Law journal 145 (]an.)

A review of Senator's Knox's pro osal for

the constitution of a permanent ourt of

Arbitral Justice at the Hague by investing

the Prize Court with an enlarged Jurisdiction.

International Relations. "Diplomatic Affairs

.and International Law, 1909." By Prof.

Paul S. Reinsch. 4 American Polilieal Science

Reuiau 16 (Man).

“The solidarity of international life is

.asserting itself more and more. . . . An in

tricate web of world-wide interest and activi

ties of a peaceful and progressive nature is

being woven which nations find it more and

more difiicult to tear asunder for reasons

.of political hostility.

“The reverse of this picture is the continued

increase of armaments. It is quite paradoxical

.that the growth of co-operation throughout

the world is accompanied by this increase

in the energy and acuteness of international

competition which expresses itself ultimately

' ...Yetitmustbe

remembered that in an energetic age, such as

that in which we live, nations will inevitably

desire to measure themselves in active com

petition, and they see in their armament

the index of national strength and proficiency.

Such an index efiectively maintained W111

've to nations relative position, which in

itself will dispose of many possible conflicts

and controversies."

Interstate Commerce. “Federal Control

of Interstate Commerce." By Attorney

General George W. Wickersham. 23 Harvard

Law Review 241 (Feb).

This article is a revision of a ortion of an

address before the Commercial C ub of Kansas

City, M0.

"The power to re ate interstate com

merce," said Chief ustice Marshall, "isco

extensive with the subject on which it acts and

cannot be stopped at the external boundary

of a State, but must enter its interior (Brown

v. Maryland, 12 Wheat. 419, 446-447). . . .

"No doubt, the Sherman Act is suflicientl

comprehensive to reach and destroy such

monopolies as these [those built up by means

of the holding compan , but at the same

time that the national, government forges

a weapon to destroy such abuses it must

provide a substitute for those legitimate

enterprises which are equally dependent

for their existence upon the system so abused.

It must therefore provide a means of enabling

co-operative enterprise to engage freely and

openly in interstate and foreign commerce

without the interferences by state action

which fetter, confine, and destroy the possi

bility of such free pursuit. This can only

be one by the enactment by Con ess of a

law providing for the formation 0 corpora

tions to engage in trade and commerce among

the states, protecting them from undue inter

ference by the states, and regulating their

activities so as to prevent the recurrence,

under national auspices, of those abuses

which have arisen under state control. . . .

“It should protect the corporations organ

ized under it from undue interference by

state authorities, subjecting its real and

personal property only to such taxation as

is imposed by the state upon other similar

property located therein. . . .

"Such corporations should be prohibited

from acquiring or holding stock of other

corporations. The wer to regulate inter

state commerce is be 'eved to be broad enough

to authorize such legislation. It has been

upheld when directed to corporations carrying

on other forms of interstate commerce,

transportation, navigation, etc."

“Excluding from Intra-state Business

Foreign Corporations Engaged in Interstate

Commerce." Editorial. 70 Central Law

journal 109 (Feb. 11).

Reviewing the recent decision of the Sn.

preme Court of the United States in Western

Union Telegra h Co. v. Kansas (22 Green

Bag 192), d aring the Kansas statute im

posing the payment of a given r cent on

the total authorized capital 0 a foreign

corporation, en aged in interstate commerce,

as a condition 0 its right to do local business,

unconstitutional.

“While the opinion of Mr. ustice Harlan

might seem, at first blush, 'ke a further

advance on the road of federal encroachment

upon state autonomy,

it appears to us to hel more surely than do

the opinions of Mr. ustice White and Mr.

Justice Holmes toward an accurate definin

of the boundary lines between state and fede

ower. {151st as strongly as Justice Harlan

ere mar the limit of state control, so his

opinions generally in defining the shadowy

boundaries of the so-called ‘twilight zone,’

where federal and state jurisdictions are
sup sed to meet, have been like as a lpillar

of c end by day and a pillar of fire by night’

to point us the strict and safer path of national

power under the federal constitution."

“Federal Railroad Regulation." By Prof.

William Z. Ripley. Atlantic, v. 105, p. 414

(Man).

"The Interstate Commerce Commission

is limited in its scope to the consideration

only of specific complaints. It cannot of its

own initiative pass u on the reasonableness

of an entire new sche ule of rates in advance

of its taking effect. It must take the matter

up, if at all, bit by bit, as individual shippers

chance to complain, after the rates have

become operative. . . .

“The result, as was predicted, is that little

rotection is afforded to the public in any

arge way. Judging by results the railroads

are as free as they ever were to increase their

tariffs whenever they see fit so to do.

"There is imperative need of amending the

law, and of granting power to suspend such

examined closely,
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rate-advances, not as now in particular cases

on complaint, but as to entire schedules of

rates, prior to their taking effect. The ex

perience of the last few years has amply

proved the need of some such amendment;

and it is gratifying to note that President

Taft, judging from his public utterances , seems

likel to favor the proposal. . . .

_ “ minent railway counsel avers that this

is no time to reopen the issue of federal rail

road legislation; that, in fact, we are only

just recovering from an era of political hys

teria on the subject; and that legislative

tinkering thould be postponed until the

Hepburn Act has at least had a fair trial.

The answer is that the present Administra

tion is pledged to this policy,—to the per

fecting of the program of President Roosevelt

in this regard. . . .

"In time of peace prepare for war. The

surest protection against the shafts of the

demagogue will be found under the egis of

publicity and ample federal supervision."

"Fair Regulation of Railroads." By

Samuel 0. Dunn. North American Review,

v. 191, p. 185 (Feb.).

"A law of Massachusetts provided for

fifteen years that securities might not be

issued except at their market price; what

the market price was, to be determined by

the state railroad commission. Texas pro

hibits the issuance by any railroad of stocks

and bonds having a par value more than fifty

per cent in excess of the value of its property

as fixed by the state railroad commission;

and the commission has fixed the “true value"

of Texas roads at only forty-ei ht lper cent

of their assessment by the State ax card, at

fifty per cent of their capitalization and at

little less than the amount of their outstanding

bonds, thereby making the issue of new

securities ractically impossible. Railroad

officers of t e highest reputation contend that

the administration of these laws has hindered

railroad development in both Massachusetts

and Texas; and the legislature of Massachu

settsin 1908amended the law in that state. . . .

"Congress and the le 'slatures of the states

should not act until t ey are sure the laws

regulating security issues that they shall

pass will not so hamper legitimate business as

to do more harm than good."

"How to Regulate Corporations."

James J. Hill.

12730 (Mar.).

"We have been as a nation too ready to

look to state and federal legislation for

remedies beyond their power to give. You

may obstruct and delay for a time, but in the

end the inexorable law of experience and the

survival of the fittest will prevail. . . . Such

combinations as are evil, and some there are,

will be found self-destroying."

“The Great Railway Rate Battle in the

West." By Samuel 0. Dunn. Scribner's,

v. 47, p. 364 (Man).

Mr. Dunn carefully sums up all the evidence

By

World's Work, v. 19, p.

_and concludes that the carriers may have

erred or sinned in detail, but the principles

for which they contend seem right.

See Monopolies.

Legal Evolution. “Law in Books and Law

in Action." By Prof. Roscoe Pound. 44

American Law Review 12 (Jan-Feb).

[1] “Case law has been found unable to hold

promoters to their duty and to protect those

who invest in corporate enterprises a ainst

mismanagement and breach of trust. t has

failed to work out a scheme of responsibility

that will hold legal entities, or those who hide

behind the skirts of such entities, to their

duty to the public. . . . Judicial decision is

doing little or nothing for improvement of

procedure in the face of insistent popular de

mand. On all these points we have had to

turn to legislation. Juristically, then, we are

in a period of stability and the growing point

of law is in legislation. . . .

"I have discussed at length the effect of

stability of juristic thought and the nature

of American juristic thought because those

are the subjects which the lawyer must ponder.

It is there that the divergence between law

in books and law in action has a lesson for

him. The other two causes may be looked

at only in the briefest way.

[2] “Ri 'dity of legislation is best illus

trated in t e codes of procedure and practice

acts, so common in the United States, which

in large measure have defeated their own ends

by going too much into detail. Le islation

must learn the same lesson as case aw. It

must deal chiefly with principles; it must not

be over-ambitious to lay down universal rules.

We need for a season to have principles from

which to deduce not rules, but decisions. . . .

[3] "The third cause mentioned, defective

administration, perhaps more than any other

cause, is immediately responsible for making

law in action difierent from law in the

books. . . . We have preserved an etiquette

of justice, devised in large part in a past age

of formal over-refinement, no small part of

which is as out of lace in a twentieth century

American court 0 justice as gold lace and red

coats u n a modern skirmish line. It is

chiefly, owever, in executive administration

that laws fail of efiect. . . . Puritan jealousy

of the magistrate too often results in a legal

paralysis of legal administration. Eflective

administration is perhaps the great problem of

the future."

"American Case Law: A Consideration of

Certain Factors Bearing on the Develop

ment of American Jurisprudence." By

Thomas A. Street, Professor of Equity in

the School of Law of the University of

Missouri. Delivered before the Kansas City

Bar Association, December 4, 1909. 13 Law

Notes 205 (Feb.).

"The statutes of Massachusetts and Maine

made no provision for any court exercising

full chancery powers, and consequently the
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development of equity in these urisdictions

was highly imperfect and unsatisiactory. . . .

On the contrary, the Chancery Court was

cherished in the South from the beginning;

and in fact the even and intelligent develop

ment of the doctrines of e uity may be said

to be a characteristic excellence of the juris

prudence of the South during its entire history.

. . . If it were not for the weakness of its

equity juris rudence, we do not believe

the title of assachusetts could be uestioned

on the point of having the best roun ed system

of judge-made law that is to be found in this

country. . . .

"The existence or non-existence in any state

of a shapely and intelli ‘ble body of statutory

law cannot but be a actor that will in the

endllprove a potent one in its effect for good

or i on the judiciary laws of that state. . . .

The best illustration that occurs to the writer

of the good consequences following from the

existence of a healthy

of statutory law is found in the law of the

state of Alabama. . . .

"While the new procedure may be all right

from the point of view of the administration

of substantive law, it is certainly justly

chargeable with evil results upon the form

of our law. It undoubtedly leads to length and

discursive pleadings and to verbose an lon

drawn out opinions. . . . While the reforme

procedure may be all right in theory, the prac

tical and successful adoption of it requires the

existence of a strong bar and an able bench. . . .

"One of the worst vices that ap ar to

infect the body of law built up by the preme

Court is a lack of candor on the part of the

court in dealing with its own material. . . . It

would sometimes appear that the more

decisions the make on a particular topic,

the greater 15 the difficulty of discovering

what the law really is. . . .

“Judicial opinions in this country are

loaded with far too many details and are for

the greater part too much lacking in the

qualities of force and vigor. The 'udge who

writes the opinion too often supp 'es us, or

leaves behind, not only the finished product

but all the waste material left over from his

mental processes. . . . Our case law in this

country does not compare very favorably,

as regards its external form, with the case

law of England. Opinions delivered in Eng

lish courts may be relied on generally to be

spri htly and intelligible, and they will also

be requently found to exemplify the inesti

mable virtue of terseness. . . .

"We need never expect . . . to see a body

of case law in this large country as homo

geneous as the English law is with itself. But

it is possible that, notwithstanding local

differences, each system should be consistent

and reasonable in itself; and there is every

reason to believe that as time goes on this

better condition will be realized."

Legal History. “Early History of the

Serjeants and Their Apprentices." By Hugh

H. L. Bellot. 35 Law Magazine and Review

138 (Feb.).

 

and intelligent body_

m._.

“These scanty notices of the serjeants and

their apprentices enable us to trace back

with some confidence, to an earlier riod

than has commonly been assigned, the igher

ggainch of the legal profession as an orgamzed
y'll

Legal Literature. “The Lives of Law

Books." By C. E. A. Bedwell. 35 Law

Magazine and Review 129 (Feb.).

“The writing of law books seems to become

either an occupation in itself or else the joint

undertaking of several hands rather than

the expression of one master mind, who had

a complete grasp of the theory and practice

of the subject. The objection felt by many

to the change has been expressed by Professor

Dicey [in article in National Review, Dec.

1909; see 22 Green Bag 183].

“ ‘In the world of letters you cannot sub

stitute co-operation for individuality. The

united labors of a thousand lawyers may create,

and I trust will create, an Encyclopadia

of English law, but they will never, even

though they have a Lord Chancellor at their

head, give birth to a work which will rival

the Commentaries on the Laws of England.’ "

Marriage and Divorce. “Shall Congress be

Given Power to Establish Uniform Laws

Upon the Subject of Divorce Among the

States of the Union?" By Jennings C. Wise.

70 Central Law journal 93 (Feb. 4).

"A careful study of the various grounds of

divorce recognized in the different states will

lead us to the conclusion that uncertainty of

status does not result to such a degree from

this as from the other forms of variance. . . .

"No argument should be required to im

press upon an intelligent mind the expediency

of unification as to matters of jurisdiction and

defense, for the abuses which the existin

variance here leads to are manifest. . . . I

divorce, as a legal institution, is to exist in one

form or another amongst our people, is it not

desirable that a common and well-defined

channel be staked out for those seeking its

haven? Is it not eminently wise that the

divorce court be circumscribed by uniform

safeguards among our people, and shall we

not establish a supreme tribunal to pronounce

the sanction of dissolution from that most

sacred of all our relations?

"Surely the great weight of reason leads us

to regard with favor the unification of our

laws on the subject of divorce."

"The Royal Commission on Divorce Law."

By D. Oswald Dykes. 21 juridical Review

313 (Jan.).

"Rejecting desertion, the En lish law

has only adultery as a ground 0 divorce.

It may be doubtful whether there will be any

strong movement in England to persuade the

Commission to recommend divorce for de

serfion. But it is almost certain that an

attempt will be made to amend the law_of

divorce for adultery. The present inequality

consists in the fact that a wife can be divorced
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for infidelity, while she is not entitled to that

remedy against her husband unless he be

guilty, in addition to adultery, of desertion or

cruelty or certain indecent crimes. This

English rule is not rhaps difficult to under

stand when consi ered historically, but it

seems much less consonant with modern

ieglings than the impartiality of the Scots

w.’

"Le Divorce au Japon."

Droit International Privé 106.

"From 1892 until 1897, during a period

of six years, the average of marriages is about

355,000 per year, and that of divorces 115,000.

Approximately this is one divorce for every

three marriages."

"Marriage with a Deceased Wife's Sister

and the Cry of ‘Disestablishment.”’ By

Rev. A. H. T. Clarke. Nineteenth Century

and After, v. 67, p. 257 (Feb).

_"Holy Scripture positively allows marriage

with a deceased wife's sister. The English

state allows it. The Pope always allowed

it (with regular dispensation). Bishop Gore

alone champions a cause befriended by neither

Scripture, the Pope, nor the state."

Monopolies. “ ‘Big Business’ and the

Sherman Law: Which Shall be Modified,

Business Ways or the Law?” By Oscar King

Davis. Century, v. 79, p. 748 (Mar.).

“It needs no argument to show that the

Sherman law denunciation of ‘every contract

and every combination’ is too broad. . . .

Many propositions for amending the Sherman

law have been made, all aimed at the same

result. . . . But every such proposition yet

advanced has been found, u on careful study,

to be defective. . . . The res t is the conviction

on the part of the Administration that the

better way would be to leave the Sherman

lawtas it is, and by a new piece of constructive,

positive legislation provide the relief which

it is desired to give to legitimate business. . . .

' "It is ‘possible, of course, that federal

inco oration ma not afford the measure

of re _ief expecte , and ma even create a

situation worse generally 1: an that of the

present through unshackling the very forces

of combination inimical to free competition

which it is desired to hold in check. . . .

"The corollary of federal incorporation is

federal supervision. . . . Federal supervision

is not yet accepted with heartiness. . . . But

federal incorporation has never had as much

official su port as now, and there is every

prospect t at before Congress adjourns there

will be_a new incentive to ‘big business’ to

accept it.”

“Experiences of a Cabinet Ofiicer Under

Roosevelt.” By Charles J. Bonaparte, Late

Attorney-General of the United States.

Century, v. 79, p. 752 (Man).

“My predecessor, now Mr. Justice Moody,

when he left oflice, advised me to give as

much time as possible to the Supreme Court.

37 journal de

He had ar ed more cases than had been

customary or an Attorney-General in recent

firs, and said he thought it might have

11 well had he tried even more. . . . To

my mind, Mr. Justice Mood '5 advice was

thoroughly sound. Our preme Court

possesses greater power and enjoys higher

dignity than any other tribunal in the world,

and the chief law officer of our government is

appropriately employed when he defends

beore it in person the great common in

terests of the American people."

Of his experience in attempting to enforce

the Sherman act, Mr. Bonaparte says: "In

general I expected more satisfactory results

rom civil t an from criminal proceedings.

I was, and am still, convinced that the present

method of attempted control through the

courts over our vast aggregations of capital

is altogether too cumbrous, dilatory, ex

pensive and uncertain to be satisfactory,

and that some time we must substitute

for it a system of administrative control at

once fair, simple, summary and drastic.

To secure the necessary le 'slation for this

urpose, however, I thoug t, from what I

Knew of conditions in Congress, a construc

tion of the existing law must be obtained

which might lead the ‘interests’ to accept

and even welcome the change. I hoped this

might be, perhaps, the outcome of certain

equity suits I caused to be instituted, notably

those against the Standard Oil and the

Tobacco Trust."

Mr. Bonaparte also makes some interesting

remarks about the subserviency of the press

to werful combinations, which may ro

fitagly be read in conjunction with gro

fessor Ross's article on "The Sup ression of

Im )rtant News" in the Atlantic see p. 242

m ra .

“Labor Unions and the Anti-Trust Law:

A Review of Decisions." By C. Primm.

journal of Political Economy, v. 18, p. 129

(Feb).

"Three facts are to be noted in regard to

the relations of the labor unions and the

federal Anti-Trust law. First, nothing in

these cases indicates that the union itself

is illegal, but the inference is that through

the union organization and agencies a con

spiracy or an action in restraint of trade can

readily be fostered. Second, in the applica

tion of the Sherman Anti-Trust act to labor

unions in the two groups of enterprises, manu

facturing and transportation—productive and

distributive-the courts have made it appli

cable to any union, whether intra-state or

interstate, which directly and specifically

afiects interstate commerce to restrain it.

Third, the logical and consistent holding,

by the courts, to the general principles of

interpretation of the Sherman act, already

outlined, allowed of no other result in these

labor cases."

"The Standard Oil Case." By Herbert

Noble. 44 Amkan Law Review 1 (Jan.

Feb.).
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"It is impossible to state in general terms

what associations or combinations are legal,

but each case must be decided upon its par

ticular facts, just as the decided cases must

be limited to their articular facts and the

eneralizations oonsi ered with regard to such

acts. These eneralizations may be good

law, they may bad law; they may be good

economics, they may be bad economics, and

must therefore, in view of the great impor

tance of settling the law under this act, be

disregarded except in so far as they_are an

essential part of the actual decision in each

case."

See Interstate Commerce, Restraint of

Trade.

Nuisances. See Public Health.

Penology. “The Punishment of Crime

and the Indeterminate Sentence." By Hugh

R. P. Gamon. 35 Law Magazine and Review

191 (Feb).

"Reformatories and Borstal institutions

will flourish in the place of prisons; and the

unregenerate convict, who Wlll res nd to no

treatment, and cannot be safely re eased, will

be kept under a strict, but not harsh, control

for the rest of his life. As the very indefinite

ness of the sentence will strike awe into the

man who is conscious of his own depravity,

and so act as a potent preventive 0 crime,

it will animate with hope a convict who is

resolved to amend his ways; and with the

protracted detention of the ardenerl offender,

it ma be confidently ex cted will go the

curtai ed detention of t e less hardened,

except at least in those cases where time is

required for the purpose of reforming a

character.

"But the principle of protection as em

bodied in the indeterminate sentence must

be embraced whole-hearted] , if at all; and

it is impossible, with any c ance of success,

to engraft it upon a scheme of treatment

which is primarily punitive and deterrent."

"Society and the Criminal." By Edward

T. Devine. Outlook, v. 94, p. 307 (Feb. 5).

"There are already many fragmentary indi

mtions of what the new penology will be like.

John Howard and the sentimental reformers

may not have understood it clearly, but the

abuses which they scourged were certainly at

war with it, and the humanity for which they

stood is one of its foundation stones. Lom

broso and his associates in a more scientific

scheme of criminology may be one-sided and

eccentric, but it is their merit that they

have at least conceived the problem seriously

and are ready to take the consequences of

their radical theories."

"A Reformatory Which Reforms." By

Frank Hunter Potter. Outlook, v. 94, p. 303

(Feb. 5.)

"Two rinci les underlie all of the reforma

tory wor at edford [N. Y.]: grading into

classes, with promotion from one to another,

and release on parole in case of good behavior

as an ultimate reward."

"Prison Life as it Affects Women." By

0. M. B. Contemporary Review, v. 97, p. 177

(Feb).

"In Holloway each visitor is supported by

a whole army of workers. The governor, the

chaplain, the matron, the agents for the

Prisoners’ Aid Society, the ofiicials——one

and all are trving to benefit the prisoners.

One woman after another has told me how

kindly they are treated. ‘Everything is done

for our comfort,’ said one poor girl of seven

teen. ‘I had no idea there would be such

privileges,’ said another girl, amazed at having

a story-book lent her, in which she could

lose the memory of her troubles after the

day's work was over. ‘I haven't had a cross

word spoken to me since I came in,’ said a

third. Considering how provoking these

girls can be, this is strong testimony to the

'udness of the wardresses. '

See Probation.

Police Power. “The Offense of Disorderly

Conduct." By Frederick B, House, City

Magistrate. New York Law journal, v.

42, p. 2251 (Feb. 28).

Written to dispel uncertainty with re

to the nature of this offense under New

laws, and to show more clearly the powers

of magistrates in New York City. Many

leading authorities are digested.

Probation. "The Probation System of

Massachusetts." By Justice Charles A.

De Courcey. 19 Yale Law journal 187 (Jan.).

A Justice of the Superior Court of Massa

chusetts here contributes an interesting review

of the working of the probation system in his

own state, together with a conservative

estimate of its value.

"Not only is there already an approach

to uniformity in the work of the lower courts

and oflicers but, most important, the ofiicers

themselves have been instructed and stimu

lated to better work. Conferences of the

judges, called by the commission, have

awakened their interest in robation, and

resulted in the formation 0 organizations

among the g'udges themselves to advance the

eficienc o the system."

Whet er the system should be extended

is a question upon which Judge De Courcey

is hardly yet pre ared to commit himsel.

He says that the easibility of such a course

“must be decided by the practical experiences

of judges and officers, rather than by the

theories of doctrinaires, who are wedded to

the ‘criminal type‘ theory and exaggerate

the influence of heredity and environment to

the exclusion of the whole notion of personal

responsibility." He thinks, however, that

probation will be improved and developed

in a ractical and sane way "as we shall solve

the 'ndred problems of the indeterminate

sentence, reformatory discipline and needed

reforms in criminal procedure and prison

discipline." For the awakening that may

bring this about he thinks no man more

entitled to credit than President Taft.

ork
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Procedure. "Some Principles of Proce

dural Reform." By Prof. Roscoe Pound,

Read before the Chicago Law Club, December

3, 1909. 4 Illinois Law Review 388 (Jan),

491 (Feb).

In the course of a singularly enlightening

lcgil'scussion the author proposes these princi

es:—

"I. It should be for the court, in its dis

cretion, not the arties, to vindicate rules of

procedure inten ed solely to provide for the

orderly dispatch of business, saving of public

time, and maintenance of the di nity of tri

bunals; and such discretion shoulg be review

able only for abuse.

“II. Except as they exist for the saving of

public time and maintenance of the dignity

of tribunals, so that the parties should not be

able to insist as of ti ht u on enforcement of

them, rules of procerfure sliould exist only to

secure to all parties a fair opportunity to meet

the case against them and a full opportunity

to present their own case; and nothin should

depend on or be obtainable throug them

exce t the securing of such 0 unity.

“I I. A practice act shoul deal only with

the general features of procedure and pre

scribe the general lines to be followed, leaving

details to be fixed by rules of court, which the

courts may change from time to time, as

actual experience of their application and

operation dictates.

“IV. The function of a judicial record

should be to preserve a permanent memorial

of what has been done in a cause; the court

should be able at all stages to try the case,

not the record, and, except as a record of what

has been done may be necessary to protect

substantive rights of parties as the suit

progresses, the sole concern of the court with

respect to the record should be to see to it

that at the termination of the litigation it

records the judgment rendered and the causes

of action and defenses adjudicated.

“V. The ofiioe of pleadings should be to

give notice to the respective parties of the

claims, defenses and cross demands asserted

by their adversaries; wherever that ofiice

may be performed sufiiciently without plead

ings, pleadings should be unnecessary, and

where pleadin s are required, the pleader

should not be eld to state all the legal ele

ments of claim, defense or cross demand,

but merely to apprise his adversary fairly

of iggat such claim, defense or cross demand is

to .

"VI. No cause, proceedin or appeal should

be dismissed, rejected or t rown out solely

because brought in or taken to the wrong

court or wrong venue, but if there is one where

it ma be brought or prosecuted, it should be

trans erred thereto and go on there, all prior

proceedin 5 being saved.

“VII. he equitable principle of complete

disposition of the entire controversy between

the parties should be extended to its full

content and applied to every t of pro

ceeding.” To give eflect to this principle,

five propositions are suggested.
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“VIII. So far as possible, all questions of

fact should be disposed of finally upon one

trial." This principle is also elaborated in a

series of special propositions.

"IX. 0 judgment should be set aside or

new trials granted for error as to any matter

not involving the substantive law or the facts,

that is for error as to any matter of procedure,

unless it shall a to the court that the

error com laine of has resulted in a mis

carriage 0 justice.

“X. The trial judge should be permitted

to charge the jury orally, to sum up fairly

and accurately the evidence upon each side

of the issues submitted, and to make fair

comments thereon.

“XI. Exceptions should be abolished;

it should be enough that due objection was

interposed at the time the ruling in question

was made.

“XII. An ap 1 should be treated as a

motion for a re caring or new trial or for

vacation or modification of the order or

judgment complained of, as the cause may

re uire, before another tribunal. . . .

‘As a corollary:—

“Upon any appeal, in any sort of cause, the

court should have full power to make whatever

order the whole case and complete justice

in accord with substantive law require, with

out remand, unless a new trial becomes

necessary."

“A Comparative Study of English and

American Courts." By William N. Gemmill.

4 Illinois Law Review 457 (Feb).

"It is my purpose in this paper to make a

summary, as briefi as possible, of the courts

of England and t eir work, and the courts

of the United States in general, and of Illinois

and Cook county in particular. . . .

“An examination of the judicial statistics

of England and Wales, and such investigation

of the work of our courts as I have been able

to make, has led me to the following conclu

sion, namely, that the judges of the English

courts do not severall dispose of more work

than the judges of II inois or Cook county,

but on the contrary each one of our judges

tn'es more cases and disposes of more business,

and does it more efiiciently, with less expense

to the litigant and taxpayer, and with less

regard for the technicalities of the law than

do the judges of England."

“Reform of Legal Procedure." By Lynn

Helm. 44 American Law Review 69 (Jan.

Feb.).

"We do not need. . . more courts or

more judges to transact the judicial business

of the country, but we need judges better

equipped for transacting business under a

reformed and better system of legal pro

cedure. We need a revolution of the entire

judicial establishment. . . .

"A system of appeals whereby only errors

so substantial as to raise a presumption of

prejudice are to be regarded, does much to

expedite the final settlement of litigation. . . ."

So far as the litigant is concerned, one appeal

W __,__#_—- Ira
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is all that he should be entitled to. The

community at large is not interested in his

having more than one. Many appeals are not

in the interest of the poor suitor, but only of

the litigant having the longest purse. . . .

“Courts of Last Resort." By Judge William

L. Carpenter. 19 Yale Law journal 280 (Feb.)

“Judging from my limited experience as a

member of a court of last resort, the mistake

most frequently committed . . . is a. failure

to understand the case; a misconception of

the controlling issue, resulting not, it is true,

in unsettling the law, but none the less in an

erroneous decision. This consequence is,

however, serious enough, for I imagine it

would afl'ord little consolation to a defeated

suitor to be told that the erroneous decision

which denied him his right left the rights of

his neighbors unimpaired."

New York. "Simplification of Procedure."

(Communication) By Henry A. Forster.

20 Bench and Bar 77 (Feb.).

Mr. Forster is the secretary of the com

mittee of the Association of the Bar of the

City of New York which prepared the pro

posed code amendments.

"The safest form of language to use to

enable all appellate courts to ignore harmless

technical errors is the pioneer rovision to that

efiect that has been in the ode of Criminal

Procedure since its adoption in 1881. The

Bar Association simply added the phraseology

of this section (542) of the Code of Criminal

Procedure to section 1317 without any change.

It has been repeatedly construed, and has

been uniformly held to cure harmless technical

errors even in capital cases. . . .

"The well-drawn recommendations to the

same efiect made by Presidents Roosevelt and

Taft and a proved by the American Bar

Association have never been judicially con

strued in this state; and until their meaning

is authoritatively determined it is safer to

adopt our own provision that has been before

the courts for twenty-nine years and whose

meaning is now settled."

See Courts, Criminal Procedure.

Proximete Cause. “Proximate Cause in

the Law of Torts." By A. A. Boggs. 4411mm

can Law Review 88 (]an.-Feb.).

This aper, which was read before the

Florida ar Association, has already been

published in the L er and Banker, and was

noticed in 22 Green ag 125 (Feb).

Public Health. “The Relation of the Law

to Public Health." By Alfred Hayes, Jr.,

College of Law, Cornell University. Popular

Science Monthly, v. 76, p. 280 (Man).

"The ingenuity of lawyers has been taxed

to the utmost in devising remedies for

nuisances. So difficult is it at times to succeed

in ending a nuisance that the law provides

as many remedies for nuisance, perha s more

remedies, than for any other form 0 injury,

an entire arsenal of weapons, some ‘public,

some private, civil and criminal, judicial and

non-judicial, legal and equitable, and some

times all are required."

Quasi-Contracts. "Waiver of Tort and

Suit in Assumpsit." By Arthur L. Corbin.

19 Yale Law journal 221 (Feb.).

"This . . . is a subject in which there has

always been great confusion of thought, and

the decisions are in hopeless conflict. This

is due to the fact that the substantive prin

ciples of the common law were developed as

mere incidents to forms of action and pro

“A great many of those rights now usually

referred to as quasi-contractual are among

these newly recognized rights. But they

have long been described in the terms appli

cable to real contracts and enforced as if they

were really contractual. . . .

“There is grave doubt as to the propriety

of the whole doctrine of waiver of tort and

suit in assumpsit, a doubt that has been ex

pressed by many judges. Perhaps the best

thingA that can be said of it is that it was a step

in t e breaking down of the common law

forms of action. The injured party certainly

already had an adequate remedy at law.

The actions of trespass, trover, detinue, and

replevin were open to him. This was not true

of other large classes of quasi-contracts, so

that the extension of assumpsit to them was

necessary.

"However, the doctrine has been perma

nently engrafted on the common law, and it

should now be applied along consistent lines

with a correct understanding of the nature

of the cause of action and the character of

the remedy. In jurisdictions where the old

forms of action have been totally abolished,

there should be nothing whatever left of the

wltilole doctrine excepting a few historiml

ec oes."

Real Property. "The King's Kindlie

Tenants of Lochmaben." By John Carmont.

21 juridical Review 323 (Jan).

“The Kindlie Tenants of the subject-land

owner may be taken as the normal repre

sentatives of the Scottish Rental System.

They were in origin tenants-at-will, and eventu

ally acquired a legal right to their holdings,

which endured at lon est for two successive

lives in line. . . . thou h the Scottish

Courts only recognized the 'ndlie Tenants’

right as a mere life-rent, and most landlords

availed themselves of this judicial attitude

to turn the Rental roums into feus, all land

owners did not avail themselves of the oppor

tunity.”

Religious Freedom. "Is Christianity Part

of the Law?" By G. S. H. 46 Canada Law

journal 81 (Feb. 15).

“As was said by Bramwell, B., in Cowan v.

Milbourn, L. R. 2 Ex. 236: ‘A thing may be

unlawful in the sense that the law will not

aid it, and yet the law will not immediately

punish it.’ . . .
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“Freedom from penal consequences can

hardly be rightly construed as indicating

any real alteration in the fundamental rule

witnessed to by so man legal sages of the

past, to the effect that hristianity is a part

of our law, and is still a veritable and efiective

part of it; but it rather indicates that the law

deems it to be a saner method of maintaning

the Christian faith, to reason with, rather

than punish, those who have the misfortune

to be unconvinced of its truth, or inclined to

controvert it.”

Restraint of Trade. "The New Doctrine

Concerning Contracts in Restraint of Trade."

By Jerome C. Knowlton. 8 Michigan Law

Review 298 (Feb.).

"Is a covenant in restraint of a particular

trade and unlimited as to space against public

policy and therefore void and unenforceable?

“The new doctrine, recognized as an aban

donment of an old rule of law, is based on new

industrial and trade conditions, but it is

doubtful whether the new conditions lessen

or increase the evils which the rule is intended

to prevent. . . .

‘ There is occasion for regret that the new

doctrine has secured so firm a hold in the

jurisprudence of our country. The only

remedy, unsatisfactory as it is, must be

found in statutory regulation."

Roman-Dutch Law. "Roman-Dutch Law."

By James Williams. 19 Yale Law journal

156 (Jan.).

"The best modern authorities are the judg

ments of Sir Henry de Villiers, late Chief

Justice of the Cape, the greatest modern

master of Roman-Dutch law, and certain

text-books, almost all from South Africa. . . .

The reports are voluminous. They are

fullest in South Africa and would bear favor

able comparison with those of the United

Kingdom and the United States."

Sales of Goods. See Criminal Procedure.

Scientific Methods. “The Physiology of

Politics." By A. Lawrence Lowell. 4

American Political Science Review 1 (Feb.).

This is the paper delivered by President

Lowell as his presidential address before the

American Political Science Association at its

sixth annual meeting in New York City,

Dec. 28, 1909 (see 22 Green Bag 147). At

the outset, he brings out the important point

that politics is behind other sciences because

of its lack of that first essential, an exact

terminology. But this is not its only draw

back. It suflers also from inability to grow

by segmentation, like zoology and botany

for example, where we hear of cytology,

histology, morphology, and physiology.

Politics really has divisions corresponding

to these. The physiology of politics treats

of the functions of the various or ans of

overnment. The distinction whic Mr.

well makes between the morphology and

the physiology of politics may be considered

to corres nd after a fashion to that advo

cated by . Spiegel in a recent German work,

between constitutional law as dealing with

the structure of the organs of the state, and

administrative law, in a novel sense, as

concerned with the manner in which the

functions of those organs are exercised.

President Lowell thinks the actual work

ings of the overnment need to be more

carefully stu 'ed, and his address is really

a plea for the more dili ent application of

laboratory methods to t e investigation of

the real world of public life. He urges the

importance of observation of political he

nomena for the purpose of throwing ight

on such questions as those of nomination

reform, opular referendum and initiative

municipa charters, and the terms for which

public oflicers should be elected. He urges

'kewise and points out the need of ap roach

ing all these and similar (problems wit mind

open and free from preju 'ce.

“Let no man grieve because the truth he

reveals may not seem of direct utility. Truth

always reaches its goal at last, although the

world may not at once perceive its value.

Still less let him fret that he cannot himself

give effect to his ideas; that it is not his lot

to wield the sickle in the ripened field. Ben

tham’s influence on the course of English

public life was not curtailed because he did

not sit in Parliament, nor was John Stuart

Mill's increased thereby; and what was

true of Bentham's deductive reasoning is

equally true of inductive political science

today. It is our province to discover the

principles that govern the political relations

of mankind, and to teach those principles

to the men who will be in a position to give

effect to them hereafter."

Sherman Act. See Monopolies.

Speculation. "The Future of High Finance."

By Alexander D. Noyes. Atlantic Monthly,

v. 105, p. 229 (Feb.).

“The public mood is such that resumption

of the process of exploiting corporation credit,

on the scale and for the purposes of 1901 or

1906, will almost certainly encounter obstacles

in the courts and the le slatunes. . . .

"In theory at least, t e directors of a great

00 ration are assumed to act with the

wi est knowledge and with the best interests

of their properties in view. But the ‘Harri

man episode,’ taken along with the other

tendencies of the day which we have reviewed,

does not show that the theory can be safely

left to operate alone."

Taxation. “Landowners and Local Taxa

tion." By J. Anderson Maclaren. 21 juridi

cal Review 338 (Jan.).

Exhibiting the tendency in Scottish burgh

legislation to equalize taxes so that landlords

and tenants may contribute in equal shares,

and the disregard of the principle in the case

of county taxation, the landlords patiently

submitting to bein overtaxed at the rate

of £500,000 annualgy.
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Taxation (Federal Corporation Tax Act).

“The Federal Corporation Tax." Editorial.

70 Central Law journal 91 (Feb. 4).

“By the federal statute . . . property is

sought in a ‘twilight zone’ between capital

and earnings, the former being corporate

assets, the latter shareholders‘ assets. If

the corporation can be said to have any

title to the latter, it is fugitive, and perishable

of its own instability. . . .

“A summary of the situation is, that the

right to tax corporations on their net income

is based, if it exists at all, on mere technical

ownership with the burden falling no more

on it than on any other stakeholder or trustee,

and this tax invades state olicy in respect

of something that has no ederal aspect in

any way whatever. As neither the burden nor

the invasion seems constitutional, the statute

ought to fall. The fight upon the law would

agpear more likely to succeed, if made by

t e owners of the profits than by their stake

holders-the corporations themselves."

Taxation (Proposed Income Tax Amend

ment). Speech of Hon. William E. Borah

of Idaho, in the United States Senate, Feb.

10, 1910. Congressional Record, v. 45, no.

44, p. 1843 (Feb. 14).

Senator Borah’s argument was carefully

elaborated for the pu ose of showing, by

referring to leading au‘tfiorities, that the in

come tax amendment, if adopted, would not

authorize the taxation of incomes from state

bonds and municipal securities, nor the taxa

tion of the instrumentalities of the states.

The speech was delivered in reply to Governor

Hughes’ objections to the proposed amend

ment.

“The Proposed Income Tax Amendment

to the Federal Constitution, December 10»

1909." 'By Prof. Raleigh C. Minor. 15

Virginia Law Register 737 (Feb)

"It may, I think, be assumed with certainty

that, but for the troublesome question of

slavery, the framers of the Constitution would

have authorized Congress to levy direct

taxes, as well as indirect taxes, according

to the rule of uniformity. . . . Under present

conditions the vicious rule of apportionment,

applicable to direct taxes, blocks the way

to such a reform, and the people and Congress

must continue, even against their better judg

ment, to obtain revenue from a tarifi on im

ports, with all its temptation to high protection

extravagance on the part of government, and

extortion on the part of the domestic manu

facturer and the trust."

This writer considers the effect of the words

"from whatever source derived" in the pro

posed constitutional amendment, "is clearly

to abrogate the principle enunciated by

Marshall, and enforced in the Income Tax

case. If there were nothin else to condemn

the proposed amendment, 1; is should sufiice.

The legislatures of the states are asked to

confide to that largely alien body, Congress,

the power practically to wipe out or cripple

the borrowing power of their states and cities,

in order to relieve Congress of an embarrass

ing deficit induced by its own evil protec

tionist] policy, and which it coul easily

remedy in a year or two, if it chose to recede

from that policy. There is a certain im

pudent audacity in this request of the Re

publican leaders that throws the only gleam

of humor over the situation that this paper

has been able to evoke."

Title. “Titles Derived under Judicial

Proceedings—Illinois Law." By Prof. Lou's

May Greely. 4 Illinois Law Review 472 (Feb.).

In this pa er the law relating to the title

ac uired in fllinois in reliance on judgments

an decrees of court is discussed with com

ndious citations, eleven leading principles

i ‘ng summarized in succinct and concrete

orrn.

Uniformity of Laws. “A Revival of

Codification." By Prof. Francis M. Burdick.

10 Columbia Law Review 118 (Feb.).

“The favor with which this bill [the

Uniform Negotiable Instruments Act] was

received by state legislatures induced the

Commissioners to attempt the production

of other bills. During 1902-3, Professor

Samuel Williston of Harvard, at the re nest

of the Commissioners, prepared a dra t of

an Act to make uniform the Law of Sales.

It followed prett closely the lines of the

En lish Sale of oods Act. In this form,

it id not prove entirely satisfactory to the

Committee on Commercial Law, who pro

ceeded to make numerous changes in its

provisions and to add a number of sections

on the transfer of propert in goods by means

of documents of title. X5 a result of these

changes, a bill was sent out which was not

only at variance with the En lish Sale of

Goods act, but with existing rues of law in

most of our states. It has not met with the

legislative favor which was accorded to the

Negotiable Instruments Law, and has been

adopted in but five states and one territory.

Possibly this is due in part to the fact that the

commissioners disregarded udge Chalmers’

advice and went ‘above an beyond experi

ence'. Legislators may agree with him in the

belief that when codifiers do this, they ‘are

codifying in the air and will probably do

more harm than good to commerce an mer

cantile law. . . .

"So far as certificates of stock are concerned.

there is no statute in England or in any of

our states which carries their negotiability

to the extent now proposed, nor is there a

decision of any court recognizing a mercan

tile usa e of such negotrability. . . . The

propose bill does not profess to codif

existing law, but to work a legal refonn. t

breathes the spirit of Bentham, not that of

Chalmers. . . .

"There is a fascination, undoubtedly, in

restating the law in accordance with one's own

notion of what the law ought to be. . . .

Whether the Commissioners ought to yield
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to this fascination is a point upon which the

present writer has ve doubts. In his

0 inion, better results will be achieved if

t e conference and its committees adhere

strictl ‘to the wise lines laid down by Lord

Hers ell,’ and observed by Chalmers and

Pollock. . . .

“The tendency towards Bentharnistic codi

fication, above described. seems to accord

with the views of a considerable part of the

legal profession. . . . On the other hand, not

a ew of the Commissioners on Uniform State

Laws, who have voted in favor of reporting

the bills herein referred to, believe that these

roductions are not Benthamistic, but have

n ke t quite within the lines drawn by

Judge C lmers and Lord Herschell."

War. “Nicaragua." By Th. B[aty].

35 Law llfagazine and Review 203 (Feb.).

"It may even, with justice, be questioned

whether the recognition of belligerency, in

a perfectly proper case, can ever confer on a

state the right to protect its subjects who

take service with the rebels. They have

identified themselves with the forei state

and its domestic affairs so thoroug y and

completely that their treatment ceases to be

a matter of its concern. The have become

de facto naturalized abroad. heir position is

comparable to that of a ship which enters the

enemy's service: if such a vessel is sunk by

an enemy sailing under false colors, it is a

subject for discussion between the belligerent

nations alone. The alien loses his claim to

rotection by his own state the moment

e takes service with a foreign force."

Miscellaneous A rlicles of Interest to the

Legal Profession

Biography. Aldrich. "Aldrich: ‘General

Manager of the United States.’ " By Edwin

Lefevre. American Magazine, v. 69, p. 622

(Man).

"His ruling passion is his joy in thinking,

his intense desire to use his mind-the mind

that God gave him. The consideration of

any problem, financial, political or domestic,

gives him the same joy that a game of chess

gives to a Paul Morphy—that IS, the mental

process itself is to him exquisite pleasure."

Pinchot. "Gifford Pinchot, the Awakener

of the Nation." By Walter H. Page. World‘:

Work, v. 19, p. 12662 (Mar.).

"Mr. Pinchot has alread made a t

career, but a greater is be ore him. fie is

now forty-four years old. He has the biggest

constructive public idea of our generation."

Robertson. "The Late Lord Robertson

as an Advocate, Politician. and Judge. By

Christopher N. Johnston, K.C., LL.D.,

Sheriff of Perth. 21 juridical Review 289

(Jan.).

"Lord Bramwell explains somewhere that

the general body of our law contains certain

rules for which there is no more to be said

than, 'C'est une ancienne et positive loi de

Royaumo.’ Now Robertson was, I think,

quite satisfied to acce t any rule on that

footing. He asked nothing better."

Story. "Joseph Story: A Personification

of Industry." By the Editor. 16 Case and

Comment 213 (Feb.).

“There was no flattery in the famous toast,

once drunk at a banquet where Justice Story

was a guest: ‘However hi h in the temple of

Themis a lawyer may see to climb, he will

never get above one Story.’ "

Climate. “Climate in Some of Its Relations

to Man." By Professor Robert DeC. Ward.

Popular Science Monthly, v. 76, p. 246 (Man).

"The seasonal changes of the temperate

zones stimulate man to activity. They do~

velop him physically and mentally. They

encourage higher civilization. . . .

"Aliens have shown marked tendencies

to settle where climate, soil and occupations

are most like those of their old homes. . . .

Scandinavians, for example, have gone largely

into the northwest; and in the future. u as

steps are at once taken to prevent it, the

southern arts of the United States will

doubtless ve a population predominantly

of Latin blood."

00st of Living. "Gold in Relation to the

Cost of Living." By Prof. Irving Fisher.

Review of Reviews, v. 41, p. 190 (Feb.).

"There remains, therefore, only one pos

sible explanation for the general rise in

prices,—namely, an expansion of the volume

of circulating money and de sits. It ma

be shown that the volume of e sits depen s

u n the volume of money. ere must be

aways a money basis for credit, and the

larger the basis the larger the credit struc

ture possible. While it is true that the

credit structure may temporarily expand be

yond its normal ratio to the money basis on

which it rests, yet even this abnormal expan

sion of deposits is always inauguarted by an

expansion of money. It is probable that

deposits in general are now expanding more

rapidly than their monetary basis. But the

source of this deposit inflation is money infla

tion, and the source of the monetary inflation

is old inflation."

‘Why Should the Cost of Living Increase?

A Survey and Analysis of the Assigned

Causes." B Walter E. Clark. Review of

Reviews, v. 1, p. 183 (Feb.).

A very illuminating and fair-minded esti

mate of the relative importance of various

factors in the increase of prices. 1 .

"When the rising cost of raw materials

and the average rise of we es per hour (re

ported as 28.8 per cent by t e Labor Depart

ment) are considered, it must be admitted

that the trusts, as represented by four of the

greatest and the most abused of them all,

do not appear to have forced their prices to

arbitrary heights. Certainly there is no indi

cation at all that the trusts are responsible

for the general price rise."
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"The Crisis in American Home Life." By

Simon N. Patten, Ph. D., LL. D. Indepen

dent, v. 68, p. 342 (Feb. 17).

"It is no solution of the present problem

to increase the incomes of some of those

earning $1,500 to $2,500 or the earnings of

those etting $2,500 to $3,500. The in

dividua thus changed simply drops into a.

new class with a higher standard and finds

the pressure of the new situation as t as

before. The relief must be genera to be

efiective, and it must include the possibility

of saving as well as the possibility of living.

Only a comprehensive social policy can

accomplish this, and to show the direction

along which the nation should move, I give the

‘following res of savings and ains in

income that it would bring to a fami y at the

minimum of comfort, say $1,000 a. year:—

Per cent.

"A rational tariff . . . . . . . . . . . . . . . 10

The control of monopolies . . . . . . 15

Reductions in rent . . . . . . . . . . . . . 10

Technical education . . . . . . . . . . . .25

Co-oiperative buying . . . . . . . . . . . . 10

By oubling the nation's capital

(a) Lowering prices . . . . . . . . 10

(b) Increasing income . . . . . .20 "

"The Tarifl and Cost of Living." By

Byron W. Holt. Independent, v. 68, p. 392

(Feb. 24).

In the third article of a series written by

well-equipped slpecialists, a leadin member

of the aiifi eform Club of ew York,

analyzes the effect of the tariff on rices.

" he ‘protection part of our tarifi) increases

our cost of living more than 11 per cent and

is responsible for about 10 r cent of the

increase in the cost of living since 1896."

Elections. "English and American Elec

tions." By Sydney Brooks. Fortnightly

Review, v. 87, p. 246 (Feb.).

“A diflerence in the customs of the two

countries so emphatic . . . must necessarily

have its roots deep in national character.

The comparative tranquilit of litical

meetings in the United States is due, think,

in part to the American love of doing things

according to rule and regulation, of always

observing the letter even when they neglect

the spirit of the game they are playing. . . .

They have been educated on the same system

and up to about the same level, and there

most of them have stopped.”

Fiction. “The Case of Horace Bliffington."

By Ellis Parker Butler. Cosmopolitan, v.

48, p. 455 (Man).

The hero of this story, while he has been

pronounced legall dead, is alive de facto,

and is very much thered by his legal ghost.

whose company he cannot get rid of. A legal

friend advises im that "a merely legal ghost

is quite within its rights in haunting a legally

dead man," and that he can get rid of it only

by going into court and having his legal

deat annulled. A similar result is accom

plished, however, by a proceeding somewhat

different.

India. “Intellectual Leadership in Contem

porary India." By Prof. Paul S. Reinsch.

Atlantic Monthly, v. 105, p. 214 (Feb.).

"The intellectual leaders of India have

dually come to the conclusion that their

dership is ex sed to sterility on account

of the lack of a road popular following. . . .

Thus the ardor for social reform wanes, while

litical excitement is fanned to a white

cat."

IriBh Home Rule. “The Parliamentary

Position and the Irish Party." By J. Ellis

Barker. Nineteenth Century and After, v. 67,

p. 238 (Feb.).

"Whilst economic Home Rule is clearl

a chimera, political Home Rule, in a. mu

wider sense of the term than is dreamed of

by most Home Rulers, is perfectly possible,

as soon as Ireland's loyalty to Great Britain

and the Empire is beyond all doubt. At the

same time, the complete loyalty of Ireland

can be expected onl when reland is happ

and pros rous. Ire and's grievances, thoug

apparent y political, are in reality economic

ones.

"Ireland." By E. B. Iwan-Muller.

nightly Review, v. 87, p. 305 (Feb.).

"I cannot believe that Ireland as a fore‘

nation is any more menace to Great Britain

than Cuba is to the United States of America.

A vigorous, rigorous watch upon the move

ments of the government—if there ever is one

-—of the Irish Republic would no doubt be a

costly business, but the cost would be infinites

imal compared with the annual waste of

money, time, and opportunity for servin

at Imperial purposes which the peren '

' loyalty, ingratitude, and barbarism entail

upon the taxpayers and legislature of what

is still ironically described as the United

Kingdom."

Journalism. "The Suppression of Im

portant News.” By Prof. Edward Alsworth

Ross. Atlantic, v. 105, p. 303 (Man).

"The immense vogue of the ‘muck-mlcing'

magazines is due to their being vehicles for

suppressed news. . . . Congressional speeches

give vent to boycotted truth, and circulate

widel under the franking piivile e. . . .

" hen all is said, however, t e defection

of the daily press has been a staggering blow

to democracy. . . . Endowment is necessary,

and, since we are not yet wise enou h to run

a public-owned daily newspaper, t e funds

must come from private sources. . . . The

endowed newspaper in a given city might

print only a twentieth of the dail press output

and yet exercise over the ot er nineteen

twentieths an influence great and salutary."

See also article by Mr. Bonaparte, under

Monopolies, supra.

Fort
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"The Value of Political Editorials." By

Edward Porritt. Atlantic Monthly, v. 105,

p. 62 (Jan).

“Three events in the political annals of the

Anglo-Saxon world, all occurring within the

last four years, seem to warrant the inference

that the partisan newspa r has sustained an

enormous loss of power. ked at from out

side a newspaper ofiioe, and disregardin the

long-standing traditions of the power 0 the

press, the eneral election in England in 1906,

the eneraFelection in the Dominion of Canada

in l 08, and the revision of the Dingley tarifi

at Washington in 1909, are sufficient y signifi

cant to raise the question whether it is worth

while for an daily newspaper to attach itself

to a politica party."

Legal Anecdote. "Reminiscences of an

American Painter; II, Florentine Years in

Retrospect." By Elihu Vedder. World's

Work, v. 19, p. 12559 (Feb.).

The artist says of Walter Savage Lander:

“The Savage in his name was very appro

priate. They used to tell of his going into

court, during some law trouble he was hav

ing, with a bag of gold, which be hanged down

before the judge, saying:——

" ‘I hear that this is the

is bought and sold, and I

some.’

“I believe it cost him a pretty penny, for

contempt of court."

Hseterlinok.

Maeterlinck. "

215 (Feb.).

"Admitted to the Ghentish bar, Maeter

linck practised law with so determined and

consummate a detachment that even his

family, who had destined him for a legal

career, were fain to concede the wisdom of

letting him live his life in his own fashion."

Pure I'ood Law. “What Has Become of

Our Pure Food Law?" By Samuel Hopkins

Adams. Hampton's, v. 24, p. 234 (Feb.).

"Victory indeed rests with the benzoate

army. But it is a Pyrrhic victory, for the

time, at least. . . . Only foodstuffs of the

‘garbage’ class need to be ‘medicated.’ Medical

associations and medical men throughout the

country have definitely rejected the findings

of the Referee Board as interpreted b Secre

tary Wilson. Few and poor are t e con

querors' spoils."

Radical Democracy. "The Old Order

Changeth: What About Our Courts?" By

William Allen White. American, v. 69, p. 499

(Feb.).

"The supreme court of prices which Mr.

Andrew Carnegie says is bound to come,

‘disguise it as we may,’ and which our anti

trust laws make inevitable, will require a

national efliciency, a national sense of justice,

at national self-sacrifice that must come from a

citizenship of a higher type than the world

lace where justice

ave come to buy

“The Aloofness of Maurice

Current Literature, v. 48, p.

has ever seen before. For that commission

or whatever body, whether legal or extra

legal, which shall finally pass upon the

equities of prices in our national workshop—

will be chosen by the poo le, even as our

Supreme Court is chosen, tliough indirectly,

and will be responsible to the people. In the

end the people will rule."

Servant Problem. “The Depth and Breadth

of the Servant Problem." By I. M. Rubinow

and Daniel Durant. McClure's, v. 34, p

576 (Man).

“The passage of a law forbidding a servant

to work more than eight hours a day . . .

would strike the national funny-bone as

nothing in the history of crank legislation

has yet struck it. And yet—suppose some

such law did actually et on the statute

book and came to be en orced, what would

actually happen? . . . The stru le would be

short, sharp and decisive. ithin a few

years the most efficient and best sellin

would be perfected, cheapened, standardize .

trustified. Another decade and the read

justment would be com lete: every home

would be supplied with a 0st of contrivances

such as even the very rich cannot afford

today."

Smelting. "The Guggenheims and the

Smelter Trust: The Romance of Mining."

Fourth Article. By Eugene P. Lyle, Jr.

Hampton's, v. 24, p. 411 (Man).

"What the Cu enheims have done in

Colorado, Nevada, tah, Arizona, Montana,

Idaho, California, and Washington they

would certainly like to do in a far richer

province——the wonderful treasure-house of

Alaska. And they will do it if the people

let them."

Sugar Trust. “The Annexation of Cuba

by the Sugar Trust." By Judson C. Welliver.

Hampton's, v. 24, p. 875 (Man).

"Menocal was overwhelmingly defeated.

The ‘best people’ of Cuba lost control of their

overnment. But the ‘people’ retained it.

he Trust had failed."

Works of Art. “The Protection of Objects

of Art and Antiquity in Italy." By H. St.

John-Mildmay. 35 Law Magazine and Re

view 160 (Feb.).

"With the law of the 20th of June, 1909,

for the protection of works of art and anti

uity, Italy has taken a further and more

ecisive step in the direction of that policy

of state interference with the rights of private

property on grounds of public utility, which,

not unknown in the past, is the chief charac

teristic of the so-oalled social legislation

of to-day in most Continental countries.

"The avowed aim of the new law is to place

an effectual check on the indiscriminate

exportation of the artistic and archazoligical

treasures of Italy, viewed as national assets

of first importance."
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THE AMERICAN POLITY

Readings in American Government and Politics.

By Charles A. Beard. Ph. D.. Adjunct Professor of

Politics in Columbia University, The Macmillian

Co.,) New York. Pp. xxiii, 620+index 4. ($1.90

not.

Readings on American Federal Government.

Edited by Paul S. Reinsch. Professor of Political

Science in the University of Wisconsin. Ginn &

Co., Boston, Pp. xii, 8 5+index 4. ($2.95. post

paid.)

The American Executive and Executive Methods

By ohn H. Finley, President of the College of

the ity of New York, and John F. Sanderson, of

the Pennsylvania bar. Century Co., New York.

Pp. 328+appendix 14 and index 6. (81.25 net.)

The Philoso by of the Federal Constitution

By Henry C. ughes, Neale Publishing Co., New

York and Washington. Pp. 164, no index. (81.50.)

logical and complete exposition of the

American Constitution is a desideratum.

The writer who is to achieve this will have to

utilize contributions from a great variety of

sources, but the result will need to be more

than merely a reproduction of the opinions of

previous writers. Our Constitution is by no

means so simple in its nature as to be com

prehensible without the aid of a keen ana

lytical commentary. To begin with, no

complete account of the Constitution can

omit reference to the epoch-making decisions

of the Supreme Court. It is a favorite as

sumption that we have in this country only a

written Constitution, but the nature of con

stitutional law, as has been frequently pointed

out, depends less upon its source than upon

its content. While it is convenient to use

the word Constitution as signifying the

written document, it is idle to try to force

any technical distinction between the Con

stitution and constitutional law. There is,

then, an unwritten law of the Constitution,

notwithstanding the validity of a distinction

based upon a lower grade of formal solemnity

and of enduring stability. Even then, however,

when the student of the Constitutionincludes

within his investigation its unwritten law,

he has given no attention to its real founda

tions in the structure and habits of Ameri

can society. Underlying the formal Consti

tution of law is the real political and social

constitution to which the lawyer cannot be

utterly indifferent, though he may treat it as

of subordinate importance from the juristic

standpoint.

Professor Beard has compiled a volume

which, while it does not aim to include a

complete presentation of the constitutional

law of the federal and state governments,

nevertheless sets forth leading principles in

a satisfactory way. The scope of the book

is broad. It begins with the Colonial period,

and the historical development of the struct

ure and modus operandi of the American

polity is traced in the first seven chapters,

serving as an introduction to an exposition

to the principles of the federal government

in Part II, and those of state government in

Part III. In the historical portion the

selections give a most readable account of

the establishment of an independent nation,

the adoption of the Constitution, the method

by which it has been amended and expanded,

and the development of political issues and

of party machinery. Part I will be valued

as an interesting epitome of leading phases

of American history.

In the second part, the topics treated

include the distribution of powers in the

federal government, the mode of choosing the

President, his powers, the practical workings

of the administration, Congress, its powers.

its practice, the federal judiciary, foreign

afiairs, national defense, taxation and finance,

commerce, national resources, and the terri

tories. It may readily be seen how sym

metrical and comprehensive a portrayal of

the political institutions of the United States

is given. In the third part state government

receives an equally well-balanced treatment.

The completeness of the selection is marred

only by the omission of a chapter dealing

with the general relations of the federal and

state powers. The Nullification theory still

survives in some quarters, and the inde

structibility of the Union might well have

been dealt with by extracts from a literature

of much significance, including opinions of

the United States Supreme Court.

The readings have been selected from

public records, reports of debates, the Feder

alist, Congressional documents, opinions of the

Supreme Court, writings and speeches of

eminent statesmen and jurists, statutes of

the nation and the states, and, to a more

restricted extent, the articles of specially
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qualified scholars. Much pregnant matter

has been judiciously compressed within a

volume of moderate size. The treatment

by no means covers the entire subject of

public constitutional law, but does cover the

chief general principles.

Professor Reinsch has adopted a somewhat

different plan of treatment. To begin with,

he seems less concerned with the legal aspects

of the American polity. As above intimated,

the lawyer can consider underlying political

and social conditions of secondary importance

when he is simply studying the form of

the Constitution under which we live. The

government of the American state is primarily

a matter of legality rather than of actuality.

It is a concept which is to be realized, rather

than the realization of a concept. The

analytical study of the American govern

ment naturally relies largely on a legal treat

ment. Not so, however, in the case of Pro

fessor Reinsch. He deems it necessary in

his preface to apologize for his extracts

from Senate debates, on the ground that "in

that body the legal and juristic side of public

action is given perhaps too great a predomi

nance." In accordance with this tendency,

he pursues a radically different method from

that of Professor Beard, in choosing his

selections to a more restricted extent from

documentary and law sources, and in giving

greater prominence to public speeches of

intrinsic interest and value, but without

much historical significance. He thus shows

himself to be more interested in the real

political and social constitution than in the

legal Constitution. One will look in vain

in the collection for a presentation of

those leading principles which must be set

forth to disclose the rationale of the American

state. One will rather find there a vast

amount of illustrative as opposed to exposi

tory material, material of a lesser degree of

authority and significance, but more copious

in its information regarding every possible

detail of applied politics.

Another respect in which the selection

difiers from that of the previous writer is in

the narrower field covered. From the title

it will be perceived that state governments

are not treated at all. Moreover, there is no

historical prelude, nor any attempt to portray

the development of the federal government.

The whole book, in fact, is devoted to present

cOnditions, which it covers with a fullness

bordering on diffuseness.

There is a chapter on the treaty-making

power which contains no selection from a

great decision, but is made up of speeches

by four Senators. Much information is

presented regarding engrossing public prob

lems, and the procedure of Congress is set

forth at length. Concerning the latter,

Professor Reinsch says in his preface, "It

is most desirable that the nation should

thoroughly inform itself upon this matter,"

as it is "very questionable" whether the

methods prevailing sufliciently approximate

to “such as would facilitate the discussion

of really important national problems, and

would encourage and bring forward those

men who are truly representative of the

people and of their common interests."

The explanation in the preface, however,

that the collection “has been confined to

material illustrating the actual workings

of the American government in our day,"

should meet any criticism of the exclusion

of legal and historical matter. “But some

discussions of a legal nature have been ad

mitted, because they serve directly to illus

trate the actual workings of the government."

So able a scholar as Professor Reinsch of

course could hardly have been indifferent to

the importance of legal phases of the subject,

and his chapter on centralization and changes

in the Constitution has some excellent selec

tions. The title of his book is not misleading

if it is interpretated in the sense which he

himself adopts.

Professor Beard and Professor Reinsch

have both devoted considerable space to the

Chief Executive of the United States, but

could of course present this subject only in

general outline. The American executive

power, as constituted not only in the na

tion but in the states, receives in the mono

graph of President John H. Finley and Mr.

John F. Sanderson comprehensive and scho

larly treatment. We feared, before we exam

ined this book,that it might show the influence

of the current tendency to subject the powers

of the executive to sharp controversy. Fortu

nately, however, it consists not of arguments

or theorizing, but of a statement of historical

facts and of present conditions. It is a work

of admirable temper, reflecting the highest

credit upon its two authors.

The estimate of the powers of the executive

is conservative. “There is certainly," we

read, “no menace in the power of the chief

executive of the commonwealth; he has
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too little." And Professor Burgess's opinion

that "there is full constitutional warrant for

the construction and presentation of regu

lar bills and projects of law to Congress by

the President," is cited with approval.

It would be expected that the book would

open with a discussion of the federal execu

tive, but the earlier chapters treat of the

growth of the office of state executive from

Colonial times. The purpose in placing the

state executive first is historical. Its functions

were defined by state constitutions before the

federal constitutional convention. Moreover,

the resemblance between the state and federal

executive powers is so marked that the devel

opment of the latter may be seen to have been

influenced by that of the former. In a book

pursuing the historical method to such an

extent, the evolution of the Presidential

ofiice in the constitutional convention might

well have received treatment. In this respect

the authors fail to fill in an important gap.

They say at the outset, “The American

executive is not the successor of the British

crown." This may refer to the state execu

tive primarily, but appears to dispute Sir

Henry Maine's contention (“Popular Govern

ment,” Essay IV) that the powers of the

President are copied after those of George

III. The historical question thus raised is

ineffectually met by a quotation from the

Federalist. As a matter of fact, "the federal

Constitution sets the example of a strong and

simple organization of the executive power"

(p. 44) and Sir Henry Maine is undoubtedly

right when he says, "The original of the

President of the United States is manifestly

a treaty-making king, and a king actively

influencing the executive government."

There was nothing in the state executive to

furnish a precedent for the treaty-making

power exercised by the President with the

advice and consent of the Senate. Neither

was there a precedent for the power of ap

pointing all the highest officials, as the states

have generally provided for the election

of their chief officers. Whether the depriva

tion of the ministers of state of seats in Con

gress is due to the example of George III,

who desired to govern the country himself,

or to the influence of the doctrine of the

separation of legislative and executive func

tions, is debatable. It is undeniable, however,

that the federal executive is in come respects

the direct descendant of the English crown.

In most respects he is not, for the powers

of the President were so limited by the Con

stitution that he could not grant privileges

or franchises, he could not declare war or

raise arms, he possessed no absolute'veto, he

was made subject to impeachment, his pardon

ing power did not include cases of impeach

ment, and he was without power to adjourn

Congress for disagreement. Sir Henry Maine's

contention, therefore, requires qualification.

The President is only in certain respects the

direct successor of the British long. For the

most part, as Messrs. Finley and Sanderson

do not take pains to show but as they imply,

his powers are patterned after those of the

state executive. But their assertion that

"the American executive is not the successor

of the British crown," so far as it applies to

the President, would have to be modified. To

a certain extent he is. In its application to

the state executive it also requires slight

qualification. The powers of the Governors

are based upon those of the Colonial Gov

ernors, but ultimately such powers could find

their prototype only in the crown, and the

statement can hold true only as a denial of

direct succession.

To turn from the powers of the executive

to the general powers distributed under the

Constitution, Mr. Hughes has devoted a small

book to an elucidation of the textof the federal

Constitution, intended primarily for popular

circulation and especially for the education

of the youth of the land in the principles of

the government under which they live. It

makes no pretension to being anything more,

and is written in a clear, non-technical style,

well adapted to the execution of its didactic

purpose. In matters not requiring analytical

treatment or a wide knowledge of constitu

tional law the book apears to be well informed

and correct, its method being expository rather

than analytical. In some other respects,

however, it has defects the influence of which

may be positively harmful, The writer is

an adherent of the state's rights theory. As

his book is written with a simple aim, and

its title, "The Philosophy of the Federal

Constitution," suggests a less matterof-fact

treatment than that which he evidently had

in view, it would have been better had be

suppressed opinions which seem too strongly

partisan and somewhat out of place. His

argument that the federal government is

simply an agent of the state governments, and

that the principal has power under the Con

stitution to revoke this agency at any time, is

an assertion of the secession doctrine in an

extreme form which will create astonish
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ment. The author commits an equally seri

ous mistakewhen he attempts to show that the

federal Supreme Court is subservient to the

national administration, and his slur on the

integrity and dispassionateness of the Court

is unfortunate. He also attempts to prove

the unconstitutionality of a protective tarifl.

The publication of such books as the last

one reviewed may perhaps serve to admonish

the legal profession of the need of a good

popular manual of the Constitution for the

cultivation of American citizenship among

those to whom legal aspects of the American

polity can make no appeal. Such a book

should not be written with a view to setting

forth the letter of the American Constitution,

without reference to the logic behind it. Its

writer should be familiar with Supreme

Court decisions and should be an intelligent

and sympathetic interpreter of the spirit

of the American commonwealth as revealed

in law and in history.

 

A POCKET CODE OF EVIDENCE

A Pocket Code of the Rules of Evidence in Trials

at Law. By John Henry Wigmore, Professor of

the Law of Evidence in the Law School of North

western University. Little. Brown & Company,

Boston. Pp. liii, 485 (alternate pages blank and

not numbered)—index 80. (34 ml.)

RACTITIONERS too busy to work out

questions of evidence deliberately have

criticized the large four volumes of Wigmore

on Evidence. Though they admit that the

latter treatise is invaluable in the prepara

tion of a brief on appeal, they say that the

very qualities that have given it the reputa

tion it has attained make it unavailable for

most questions of evidence which arise unex

pectedly with little opportunity for investi

gation. The author has evidently felt the

force of the criticism, and this little book is

the result. It contains rules laid down in the

text of his larger work, but without citation

of authorities or historical or theoretical

explanations. Typographical devices indi

cate the weight of authority, and alternate

blank pages leave space for personal annota

tions with local cases. Thus the owner of

this book may make it indispensable in his

trial work. The book may serve one other

valuable purpose. Should we ever attempt

a. uniform code of evidence in this country,

we have here the basis for its preparation,

and general use of this little book may bring

nearer that result.

A REMARKABLE BRIEF

In the Supreme Court of the State of Illinois,

December term. 1909, W. C. Ritchiad: Co., et aL,

a pellees, v. ohn E. W. Wayman and Edgar T.

a'ul'es, appel ants. Brief and Argument for Apel

lanta. By Louis B. Brandeis, counsel for appel

lants. assisted by Josephine Goldmark.

T is not our custom to review briefs, but

in the present case the production is

remarkable as a sociological treatise as well

as a legal document. Mr. Louis D. Brandeis

of Boston was retained as counsel in a

case brought in the Supreme Court of Illi

nois to test the constitutionality of the statute

of 1909 of that state limiting the hours of

labor for women to ten hours a day. The

case is similar to the Oregon case, in which

Mr. Brandeis added to his reputation for un

usual ability.

It is not as an argument on the law that this

brief is notable, for the law portion is simple

and to the point, being briefly to the effect

that “liberty," in the Illinois constitution, has

been construed to mean freedom in the use

of one's powers and faculties, subject to the

restraints necessary to secure the common

welfare, and where the clearly defined limits

of the police power are not exceeded, regula

tions enforcing the paramount right to life

itself cannot be overruled by the right to

"liberty" and "property." The brief is essen

tially one on the facts and presents an aston~

ishing wealth and variety of information

gathered from all parts of the world, selected

from a great mass of ofl'icial documents and

scientific productions dealing with the effect

of long hours for women on public health,

safety and morals.

Mr. Brandeis’ production, if published

simply as a volume comprehensively dealing

with the subject from the point of view of

social science, would be of notable value. He

has been ably assisted in the compilation of

such noteworthy and copious materials by

Miss Josephine Goldmark, Publication Secre

tary of the National Consumers’ League.

 

A HISTORY OF LAW

The Evolution of Law; a Historical Review,

By Henry W. Scott. Borden Press Publishing Co..

New York. [1908] 4th ed. Pp. xii, 120+9 (index).

HE author’s plan is to give a brief account

of the history of legal development from

primitive times, avoiding tedious details and

suppressing citations of authorities. The topic

treated is one of vast scope, but the volume is

printed in one large type throughout, and is
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needlessly padded as regards both its subject

matter and its typographical form. Within

the narrow confines of the text proper, it

might conceivably be possible for a master

mind to present leading ideas in symmetrical

outline, but it is doubtful whether such a

mind would have the hardihood to combine

so wide a range of subjects as Plato, Primitive

Man, Theocracy, Hereditary Rulers and

Aristocracy, Origin of Village Communities,

Egyptian Laws, Confucius, Demosthenes,

Lycurgas and Magna Carta.

This work is based opon the author's forth

coming “Commentaries," dealing with the

same subject. The information presented,

he says, has been gathered partly from

out-of-the-way sources. It does appear to

be extraordinary. His researches appear

to have been conducted in a more me

chanical than constructive spirit, and he has

failed to arrange his diversified topics in a

logical order, or to set forth the process of legal

development with the many-sided scholarship

required of a work of such broad scientific

and historical range.

The author is not sufiiciently mindful of the

great antiquity of civilization, nor sufficiently

sympathetic with the temper of ages unlike

our own, neither does he appear to possess

skill in independent analysis, or to have delved

deeply into the philosophy of social institu

tions.

NOTES

The volume of Proceedings of the Thirtieth

Annual Session of the Ohio State Bar Associa

tion contains these addresses read at the

annual meeting at Put-in-Bay, July 6-8. 1909:

on "Coke Literature," by Hon. Thomas Beer of

Ohio, and on "Employer's Liability and Com

pensation Laws." by Hon. James R. Garfield of

Ohio. The annual address was given by Hon.

Samual Walker McCall, Congressman from Massa

chusetts. who spoke on "The Importance of a

Trained Bar in the Maintenance of Free Institu

tions." Hon. U. G. Denman, Attorney-General

of Ohio, discussed "Our Present Problem in Tax

ation," and Hon. Walter George Smith of Phila

delphia spoke on "Uniform Marriage and Divorce

Laws."

The Report of the Twenty-first Annual Meeting

of the Vi his State Bar Association. held at Hot

Springs. a., August lO-12, 1909, contains, in

addition to the usual records and obituary sketches,

papers read by the President. Hon. MicaJah Woods.

on "The Necessity for General Culture in the Train

ing of the Lawyer," on "Who was Thomas Jeffer

son?" by William M Thornton. LL.D., on “Govern

mental Control of Railways and the Vir 'nia Case."

by Robert R. Prentis, on ‘ The Trial of 05in Brown,"

by Hon. George E. Caskie, and on ‘Taxation in

ir 'nia and Our Relation to the Subject," by

Wil iam W. Old.

The Report of the Thirty-Second Annual Meet

ing of the American Bar Association, held at Detroit

in August, 1909. contains a large number of papers

of the greatest interest to the legal profession in

America, and also the reports of various com

mittees on subjects of vital im rtance to the

American bar. An extended notice of this meet

ing appeared in the October number of the Gum

Bag. Among the papers here printed are those b

Geor es Barbey of Paris. France, on "French

Fam y Law." b Julian W. Mack of Illinois, on

"The Juvenile ourt." the Annual Address. by

Governor Au tus E. Willson of Kentucky, on

"The Peo le and Their Law." and a paper b Wil

liam L. a nter of Detroit on "Courts 0 Last

Resort." T e reports of the Committees on Judi

ciary Administration and Remedial Procedure, on

Legal Education and Admissions to the Bar, on

Commercial Law. on Patent. Trade Mark and Copy

right Law, on Insurance Law, on Uniform State

Laws. Comparative Law Bureau of American Bar

Association, on Taxation, International Law, and

of a S cial Committee to Sug est Remedies and

Form ate Proposed Laws to revent Delay and

Unnecessary Cost in Litigation, will all repay a

reading. l 1*]

The American Institute of Criminal Law and

Criminology has issued the Report of Com

mittee A, escribing "A System for Recording Data

Concerning Criminals." The plan and outline

covers the eight divisions of family history, de

velopmental history, environment. character.

anthropometry, medical examination. sycholo 'cal

examination, and psycho-analysis. nder eac of

these divisions the points to be investigated are

carefully worked out in detail. The result is a

scheme for a com lete system of criminological

observations. Wh' e the method is elaborate, the

Committee explains that the time and labor

necessary for workin up a single case is by no means

prohibitive if a we -known person can have his

whole time to devote to the work. "Only by

investi ation at least as thorough as this." it IS

pointe out," can we hope to make permanent con

tributions to the knowledge of Causation of crimi

nality and to the development of methods of preven

tion and reform." The adaptation of the plan in

large cities is recommended. It is urged that

workers along these lines take pains to check up

each other's results. as only by puttin together

facts from many sources can safe conc usions be

formed. The judges of the Municipal Court of

Chicago have recommended the adoption of this

system in their court. Copies of this important

gzeimphlet may be obtained by addressing the

cretary of the American Institute, Northwestern

University Building. Chicago.

 

NEW BOOKS ‘- RECEIVED

ECEIPT of the following new books

which will be reviewed later, is acknowl

edged :—

The Development of Hungarian Constitutional

Liberty. By Count Julius Andrassy. Translated

from the Hungarian by C. Arthur and 110118. Ginever.

Kegan Paul, Trench, Triibner & Co., Ltd., London.

Pp. 465.

Roman Law in Medieval Europe. By Paul

Vinogradofl, M. A.. D. C. L., LL. D.. Dr. Hist.,

F.B.A., Corpus Professor of Jurisprudence in the

University of Oxford, Honorary Professor of History

in the University of Moscow. Harper & Brothers,

London and New York. Pp. viii, 131 +appen

dices. (75 cts. net.)



Latest Important Cases

Bankruptcy. Ancillary jurisdiction of

United States District Coruts—-Assignments

Subsequent to Bankruptcy Proceedings. U. S.

A Missouri corporation was adjudicated a

bankrupt and a trustee was appointed in

proceedings instituted in the District Court

of the United States in and for the Eastern

Division of the Eastern Judicial District of

Missouri. Held, that the District Court of

the United States in and for the southern

district of New York has jurisdiction of an

application upon the trustee's petition for an

order directing oificers of the corporation

within the jurisdiction of the latter court to

deliver to the trustee books and documents

of the corporation there in their custody.

This was the decision of the United States

Supreme Court, Feb. 21, in Babbitt v. Dutcher,

30 Sup. Ct. 372.

Mr. Chief Justice Fuller, delivering the

opinion of the court, said :

"Judge Holt, after expressing an opinion

upholding ancillary jurisdiction, felt com

pelled to decide otherwise in this case on the

authority of In re Von Harts (142 Fed. Rep.,

726), decided by the United States Circuit

Court of Appeals for the Second Circuit. It

appears from the statement of the case in the

opinion of the court in the matter of Van

Harte that the proceeding was a summary

application in which the appellant had been

directed to turn over to the trustee in bank

mptcy a policy of life insurance upon the life

of the bankrupt. which "had theretofore been

assigned by Von Hartz to appellant.” It was

not stated in the opinion whether the assign

ment was prior or subsequent to the proceed

ings in bankruptcy. If prior thereto, then

neither the court where the bankruptcy pro

ceedings were pending nor any other court

could grant a summary order disposing of

the title of the adverse claimant claiming title

to the policy by assignment. That could only

be determined in a plenary suit, and would

fall within the rule in the Bardes (178 U. S.

524) and jaquith (188 U. S. 620) cases. But

if the assignment was subsequent to the

bankruptcy proceedings, then it would be a

nullity and would be disregarded by the

bankruptcy court and possession could be

given to the trustee by a summary order, as in

the Bryan (181 U. S. 188) and Mueller (184

U. S. 1) cases.

"There is no decision of this court adverse

to the ancillary jurisdiction of the District

Courts as asked to be exercised in this case."

Carriers. Obligation to Furnish Satisfactory

Service—Constituti0nality of Kansas Statute

Creating Railroad Commission. U. S.

Upholding the constitutionality of the law

creating the Railroad Commission of Kansas,

the United States Supreme Court on Feb. 21,

in Missouri Pacific Railway Co. v. Railroad

Commission, 30 Sup. Ct. 330, upheld the

Supreme Court of Kansas in issuing an in

junction to compel the Missouri Pacific Rail

way Company to operate separate passenger

trains instead of a mixed passenger and freight

service from Madison, Kans.,to the Kansas

Missouri state line. In this case the court

announced a doctrine that will reach every

state. It declared that even if this passenger

train was operated at a loss the railroad was

under a duty to perform such service as long

as it retained its charter. The court refused

to sustain the contention of the company

that the revenues from the branch did not

warrant separate service, and if the deficit in

such a. service was to be met by business else

where the property of the road would be

confiscated, in violation of the Constitution.

Corporations. See Partnership.

Datamation. Privileged Communications

Between Stockholders-Burden of Proof.

N. Y.

The New York Court of Appeals held that

a telegram sent to one stockholder by another

criticizing the manager of the company to be

presumptively a privileged communication,

and the falsity of the statement or express

malice must be proved. Only on the producr

tion of facts sustaining this burden of proof

does the case become one for the jury. Per

Cullen, Ch. 1., in Ashcroft v. Hammond, 90

N. E. 1117.

Fourteenth Amendment. Domestic Rela

tions-Constitutionality of Statute Permitting

Transfer of Children by a Father. S. C.

The Supreme Court of South Carolina de

cided on Feb. 17 that a statute permitting a

father to transfer the care of his children with

out the mother's consent was unconstitutional,
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as an infringement of the rights and privi

leges assured by the State Constitution and

by the Fourteenth Amendment of the Con

stitution of the United States. The action

was brought by Mrs. Benjamin R. Tillman,

_Ir., the divorced wife of the son of Senator

Tillman, to gain the custody of the children,

who had been transferred to their grandfather

by an instrument executed by Benjamin R.

Tillman, Jr.

Interstate Commerce. “Satisfactory or Rea

sonable" Through Route—lnterpretation of

Statute-Powers of Interstate Commerce Com

mission. U. S.

In Northern Pacific Railway Co. v. Inter

state Commerce Commission, the so-called

"Portland Gateway" case, decided March 7,

the United States Supreme Court annulled

an order of the Commission requiring the rail

road to join with competing railroads in

establishing a through route and joint rates

from the East to Puget Sound points by way

of Portland, Ore. The court held that the

railroad already maintained a “satisfactory

or reasonable route" from the East to Puget

Sound points, and as long as such a route was

in existence the Commission could not require

the road to join in another.

The court took the position that climate,

scenery and a desire to visit along the routes

south of the Northern Pacific did not make

the latter's route “unsatisfactory or unrea

sonable," and to hold otherwise would be to

give an artificial meaning to the words of the

statute.

“The condition in the statute is not to be

trified away," said Mr. Justice Holmes in

announcing the opinion of the court.

Interstate Commerce. State License Tax on

Privilege of Doing Business Within the State—

Unconstitutional Burden on Interstate Com

merce—Kansas “Bush" Act. U. S.

The same line of reasoning as that followed

by the Supreme Court of the United States

in Western Union Telegraph Co. v. Kansas

(216 U. S. 1, 30 Sup. Ct. Rep. 190; see 22

Green Bag 192) was adopted in Pullman Co.

v. Kansas ex rel. Coleman (30 Sup. Ct. 232,

L. ed. adv. sheets p. 232), the facts being

similar. In this case, as in the former one,

the so-called "Bush" act of 1898 was declared

unconstitutional. This act imposes on foreign

corporations what is substantially a license

tax, levied as a condition precedent to engag

ing in business within the state. The Court,

Mr. Justice Harlan delivering the opinion,

 

proceeded upon the principle that the state

had no authority to deprive the company of

the right to do intra-state business in such a

manner as would necessarily deprive it of the

right to engage in interstate business, nor to

burden the interstate business with a tax

which was, in effect, levied on property out

side the state. Mr. Justice Moody, though

absent, approved of this opinion of the court,

which is based on the much fuller opinion

in the Western Union case.

Mr. Justice White concurred, not only on

the narrow grounds on which he had based

his concurrence in the Western Union case,

taking the view that the levying of a tax on

property within the state devoted both to

intra-state and interstate commerce was con

fiscatory, but also on grounds similar to those

expressed in the majority opinion, giving

more extended consideration, however. to the

rights of the states in matters of taxation.

Mr. Justice Holmes dissented on the same

ground as in the Western Union case, saying

that such an exclusion as that contemplated

by the statute “is not a burden on the foreign

commerce at all; it simply is the denial of a

collateral benefit. If foreign commerce does

not pay its way by itself, I see no right to

demand an entrance for domestic business to

help it out."

Chief Justice Fuller and Mr. Justice Mc

Kenna concurred in the dissent.

Legislative Appropriations. Salaries of

Public Officers-State Parole Act Unconstitu

tional. Ill.

The Illinois parole law of 1899 was declared

unconstitutional by the Supreme Court of

Illinois in People v. Joyce, decided Feb. 16

(42 Chicago Legal News 223, Feb. 19; 40

National Corporation Reporter 48, Feb. 24).

The reason for this ruling was found not in

the system of parole provided by the act,

but in the fact that the title of the act in

cluded two subjects, and the act violated, by

implication, the provision of the state consti

tution requiring statutes appropriating the

salaries of ofiicers to contain no provision on

any other subject. The act was therefore

unconstitutional, and void as a repeal of

existing laws.

Legislative Privilege. Administrative Func

tions of Committees of Congress Subject to Re

view in the Courts-Legislative Duties Cannot

be Delegated by Congress. D. C.

In Valley Paper Company v. joint Con

gressional Committee on Printing, decided

A .. II.‘
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Feb. 28, Mr. justice Wright of the Supreme

Court of the District of Columbia announced

the decision of the court that in directing the

six members of the Congressional Joint Con

gressional Committee on Printing to show

muse why a writ of mandamus should not

issue compelling the committee to award

a contract to the Valley Paper Company

of Massachusetts he had not exceeded his

authority.

The functions of the Joint Committee are

ministerial and not legislative, according to

the finding of the court. All legislative duties

being conferred by the Constitution upon

Congress, the court held that none of them

could be delegated by Congress to its mem

bers. No power could be vested in a part of

Congress by a law of Congress itself. That

there was room to believe that the opening

and inspection of bids for paper was an

administrative duty, the court admitted, but

it disclaimed any inference that any member

by so doing held an administrative ofiice.

Partnership. Agreement by Shareholders to

Treat Business of Two Corporations as a

Partnership—Court of Equity Without Power

to Take Corporate Properly into its Control

as Upon Dissolution of a Partnership. N. J.

The parties in interest organized two car

pr-ralions and engaged ‘r. the sale of sub

scription books, under a joint agreement,

whereby each of them possessed a half inter

est in the stock and securities of the corpora

tions and was to have an equal voice and

equal control in the management of the busi

ness of both, the corporations being intended

to become merely "instrumentalities or agen

cies for carrying out certain partnership pur

poses." The combined business was treated

as a partnership. Differences arose between

the partners, one of whom asked for the

appointment of a receiver of the New York

corporation.

In Jackson v. Hooper, decided by the New

Jersey Court of Errors and Appeals Feb. 28

(N. Y. Law Jour. Mar. 8), it was held, by Dill,

1., that a court of equity has no power to

take the corporate property into its control,

as upon the dissolution of a copartnership,

but that the rights of the parties must be

administered as shareholders in the corpora

tion, not as partners.

It was also held that an agreement between

shareholders controlling the stock of the cor

porntion, that certain directors shall act as

nominal or dummy directors, subservient to

the will of the parties, is illegal and cannot be

enforced in a court of equity; and that a

court of equity has no jurisdiction to regulate

the management of the internal affairs of a

corporation organized under foreign laws,

through the medium of an injunction issued

either against the members of the board of

directors as individuals, who are parties to

the action, or against the corporation directly.

The Court followed the authority of a

Massachusetts case decided more than seventy

five years ago and not cited by counsel, but

deemed on all fours with the case at bar,

Russell v. McLellan, 14 Pick. 63.

Police Power. Act Licensing Dance Halls

Unconstitutional— Unfair Discrimination.

N. Y.

In People ex rel. Duryea v. Wilber. 90 N.

E. 1140, decided on Feb. 22, the New

York Court of Appeals held that an amend

ment to the Greater New York Charter

requiring that all public dancing academies

and schools where a charge is made for teach

ing dancing shall procure a license authoriz

ing the business to be conducted at the place

named is unconstitutional. The object of the

amendment does not appear to have been

the promotion of health, safety, morals or the

general welfare of the public and it is not a

revenue measure. The enactment was held,

therefore, not to be a lawful exercise of the

police power, but an arbitrary and unjust

discrimination against places where instruc

tion is given in dancing. Vann, 1., dissented.

Taxation. See Interstate Commerce.

Trial by Jury. Not Guaranteed to Those

Violating a Municipal Ordinance—Constitu

tionality—lnloxicating Liquors. Ga.

The Supreme Court of Georgia (Lumpkin,

J.) in Loeb v. Jennings, 67 S. E. 101, decided

Feb. 16, denied trial by jury to one

violating a municipal ordinance, and as the

city charter conferred on the city of Atlanta

the right to pass an ordinance providing

penalties for the keeping of liquors for illegal

sale, the plaintifl'was properly convicted and

sentenced to pay a fine of $500 and to perform

thirty days’ work on the public works. The

court said :

"There is no constitutional immunity in any

citizen of this state or any other state to come

within its borders and violate its laws in re

gard to prohibiting intoxicating liquors or to

violate a municipal ordinance prohibiting the

keeping of liquors on hand for illegal sale."



  

THE CONNECTICUT CODE OF

PROFESSIONAL ETHICS

HE Connecticut State Bar Associa

tion, instead of adopting the

American Bar Association Code of Ethics

withsuch slight amendments as might be

desired, chose to rearrange the materials

of that Code in a new form, adding a.

little here and subtracting a little there,

with the result that Connecticut lawyers

now have a Code substantially similar

to that of the American Bar Association,

marked by a finish and proportion

which reflect a desire to avoid surplusage

and to achieve simplicity.

The committee which prepared the

draft expressed the highest regard for

the Code of the American Bar Associ

ation, and stated that it had included

substantially all the canons, re-arrang

ing them, however, under five headings:

“The Lawyer in Court," “The Lawyer

in His Ofiice," "Professional Etiquette,”

“The Grievance Committee," and “The

Lawyer's Relation to the Public.” It is

extremely unlikely that such a proced

ure would have been adopted but for the

conviction that “the bar in each state

should in some form specially applicable

to the conditions in that state affirm

the‘ principles set forth in these canons."

Owing to the greater condensation of

the rules prohibiting the subjection of

judges or juries to improper influences,

forbidding unseemly practices in ad

vertising and self-exploitation, and dis
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countenancing the solicitation of business

by ambulance-chasing and other dis

reputable means, it is to be inferred

from the more general phraseology that

the Association considers many princi

ples of professional conduct so firmly

established in Connecticut by the tra

ditions of bench and bar that it is

unnecessary to particularize to the

extent of adopting the national Code

word for word.

Not many material changes have been

made. Among the most notable are

the restriction of the contingent fee

canon, and of Canon 10 (A. B. A.),

forbidding a lawyer to purchase any

interest in litigation, making both apply

only in the case of indigent clients. The

declaration in Canon 29, that counsel

should bring a case of perjury committed

during the trial to the attention of the

prosecuting authorities, is left out, as

is also the clause in Canon 2 discounte

nancing the elevation to the bench of

any one not willing to forego employ

ments which might embarrass him in

the performance of ofl‘icial duty. Other

rules, forbidding counsel from expressing

in argument his personal belief in the

client's innocence or in the justice of his

case, and setting forth the duties of re

straining clients from committing im

proprieties, and of punctuality and

expedition (A. B. A. Canons 15, 16,

21), have been discarded. These omis

sions, however, do not necessarily point

to a distinct lowering of professional
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standards. In some cases the committee

probably felt that the subjects were

sufliciently covered elsewhere in the

Code by general admonitions. For ex

ample. Canons 12 and 13 (A. B. A.)

relating to lawyers’ fees have been

rejected, and the following declaration

has been substituted, which follows

the American Bar Association Code

only where we have italicized the words,

and which will probably be conceded

to set forth a high ideal of professional

duty:

A just and adequate compensation for

legal services is essential to the independence

and efficiency of the Bar. Eflective provision

for the administration of justice is properly

one of the heaviest charges of the government

and the use of such provision is necessarily

costly to litigants. The cost of litigation is

a necessary check to the evil of litigiousness.

In fixing fees lawyers should avoid charges

which overestimate their advice and services,

as well as those which undervalue them. While

the amount of compensation is ordinarily

within the reasonable discretion of the lawyer

making the charge, yet the close fiduciary

relation between himself and his client calls

for the keenest sense of honor and firm re

straint of self-interest in the exercise of this

discretion.

The client is entitled to a full understanding

as to the basis on which the expected com

pensation will be computed, and the im

position on the client of unforeseen or un

expected charges is inconsistent with the

mutual confidence which underlies pro

fessional employment, and is utterly in

defensible as against indigent or ignorant

persons, or those imperfectly acquainted with

our language.

The reasonable requests of brother lawyers,

and of their widows and orphans without ample

means, should receive special and kindly

consideration.

It is the duty of the Bar in appropriate

instances to protect the indigent and helpless

from oppression, and each lawyer should

share as occasion requires in the performance

of this duty. In such case he may properly

charge a reasonable fee in the event of a suc

cessful issue, but the poverty of a client may

never justify a lawyer in purchasing an

_III-*"-_—- _—_-.l_

interest in the subject-matter of the litigation

or in stipulating for an extortionate fee on the

basis of a wagering percentage of its profits.

In fixing fees it should never be forgotten

that the profession is a branch of the adminis

Iration of justice and not a mere money-getting

trade.

New matter is added in the form

of a denunciation of “seeking extor

tionate settlements through abuse of

legal process,” which strengthens Canon

31 of the national code, an express

assertion of the inviolability of pro

fessional communications, and a state

ment at some length of the duty of

thorough examination of witnesses in

preparation for the trial of the cause.

Matter of local bearing, treating of the

Grievance Committee in each county,

is introduced. Apart from these modi

fications, the committee has desired to

emphasize the importance of the bar as

a part of the system for administering

justice, and in like manner emphasis

is laid upon the lawyer's firm discharge

of his duties both to the court and to

his client, duties which are “not distinct,

but complementary, constituting the

fundamental duty of fidelity to the

lawyer’s trust," and there is also possibly

greater emphasis on the duties of the

lawyer as a citizen than in the American

Bar Association Code.

The Connecticut State Bar Associa

tion seems to have acted on the theory

that there was no special obligation

to adopt the American Bar Association

Code. There is, however, something

to be said for the advantage of having

it in force in all the states. It would

tend to unite bodies of lawyers in widely

separated parts of the country into

closer sympathy with one another's

professional aspirations, and would

strengthen the feeling that they are

members of one national bar, cherishing

no pride of sectional prejudice. The

American Bar Association Code has
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already been adopted in a large pro

portion of the states almost as it stands.

One of the most gratifying features of

this movement is, in our judgment,

the solidarity of sentiment which it

evidences. The Connecticut State Bar

Association may have shown that this

Code can be improved upon in some

minor particulars, but it remains true

that it meets more eilectually than any

other yet proposed the need of exact

and complete definitions of every pro

fessional duty. The caution displayed

by the committee of. the Connecticut

Bar in not venturing to diverge widely

from its substance afiords an illustration

of the opinion shared in all quarters

that it is a standard code for the guid

ance of the entire American Bar.

SOME KANSAS ANECDOTES

UDGE BARRET of the City Court at

Wichita, Kans., according to the Wichita.

Eagle, is addicted to the habit of telling the

following story:

There was a case of petty larceny on

wherein a colored man was being tried.

Mr. Conly of Wichita represented one side and

Mr. Harris the other. There were three

negroes on the jury and three white men.

The jury promptly brought in a verdict of

acquittal, which was in favor of Mr. Harris.

When the court asked the foreman, who was

one of the negroes, just why that verdict

had been reached he got this reply:—

“Well, jedge, you see it was this a-way.

We fust thing thought de prisoner guilty.

But dah prepondahance of eloquence was with

Mistah Harris and so we jest brung in dat ah

werdick of not guilty, yo’ hahnah."

Recently Judge Barret, Mr. Conly and Mr.

Harris were joking and telling stories, and

after Mr. Conly had quoted the foregoing yarn

from Judge Barret's large répertoire, the Judge

came back at him with the following, which

we fear may almost be too good to be

true:

"Bill Kyle. a huge negro and a political

sharper of years ago, was given a job as

 

night policeman by the Missouri Pacific to

watch their coal yards. They had suffered

with a long series of coal pilfering. One

night a tall lanky colored man was seen

by the alert sleuth to sneak along behind

a gondola loaded with coal, and the night

marauder carried a suspicious looking gunny

sack. Kyle lay low and waited. Soon the

colored man 's head was seen to peer cautiously

above the side of the gondola. Promptly Bill

let fly a big chunk of coal that hit the colored

man square in the mouth, knocking five teeth

out of his face, and mussing up his com

plexion considerably. The description was

so accurate that before daylight a deputy con

stable had arrested him.

“Then to the dumbfounded astonishment

of all court officials next morning, when the

battered-up colored prisoner appeared in

court, with his face all tied up in bandages,

and his whole map a skinned proposition,

there was Jim Conly with the most magnifi

cent masterpiece of an alibi. Four other

dusky sons of Ham testified that the accused

was never near the Missouri Pacific yards

at that time, but was shooting craps up in a

resort near the stock yards. There sat the

accused with his face in a sling, five teeth gone,

and answering the description exactly, and

yet the force of the alibi went, and he was

turned loose.

"After that, out of complimentary recog

nition of the ability of the able rising young

criminal lawyer, Jim Conly was thereafter

dubbed with the descriptive and apropos nick

name of ‘Alibi Jimmy.’ "

Mr. Harris has the reputation of being, of

all the members of the Sedgwick county bar,

one of the readiest in repartee. Some one

asked him years ago what he thought of the

judicial capability of a certain judge then on

the bench. “Please don’t ask me. I

never like to probe deeply into ab

stract propositions of metaphysics," was

the reply.

Mr. Harris at another time, in the heat of

an argument before a jury, made use of an

expression which brought down the gavel of

the court, and he was warned not to do it

again. Within a minute he said the same

thing again.

"Sir," thundered the irate judge, “do you

mean to show contempt for this court?"

"No, sir," replied Kos Harris, “I certainly

do not. In fact I'm doing the best I can to

conceal my contempt for this court."
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CASES ON JOKES

(N0te.—The sittings of the Supreme Court

of joke-idioture are scheduled for the last week

of each month at Greenbag'ville, and if the inter

est of the legal profession is sufiieient to pro

mote litigation in this Court, as we hope it will

be, we shall take pleasure in permitting the

publication of ofiicial reports of our decisions.

PER C URIAM.)

INSURANCE—-TRESPASS—_IUS NATURALE—

JURISDICTION-DUE PROCESS OF LAW—

STATE RIGHTS—INTERSTATE COMMERCE

——HABEAS CORPUS—FEDERAL INCOR

PORATlON-—CONTRACTS.

EX PARTE BLIFFINGTON“

Supreme Court of Joke-idioture

April Term, 1910

TUSH, C.].—About eight years ago the peti

tioner fell from a ferry-boat into the waters

of New York Bay and was legally drowned,

though not actually, in order that his legal

widow but lawful wife might secure the pro

ceeds of a life insurance policy of $10,000 to

relieve the financial embarrassments of the

petitioner's family at that time. There was

litigation over payment of the policy, but

judgment was given in favor of the putative

widow, from which decision the insurance

company has lately appealed. Meantime, the

petitioner has been residing in modest ob

scurity in New York City, under another

name, in company with Mr. Ellis Parker

Butler, the author of “Pigs is Pigs." Now we

come to the more important facts, from

which this controversy has arisen. A few

weeks ago the petitioner was sitting in his

hall bedroom, when, under hypnotic sugges

tion from Mr. Butler, he for the first time saw

his own ghost. He was not frightened, for

the ghost looked quite like his natural self,

except that it was phosphorescent and a little

less bald. The ghost being obtrusive and

showing a disposition to reside permanently

with Mr. Blit‘fington, the latter grew somewhat

uneasy, and consulted a legal friend, who in

formed him that as he was legally dead, the

ghost was quite within his rights in haunting

a legally dead man, and that the only way

Mr. Bliffington could get rid of him was by

going into court and having his legal death

annulled. He had reasons for not doing this,

 

‘'51: gested b Mr. Ellis Parker Butler's farcical

tale 0 “The ase of Horace Bliflington," in the

Cosmopolitan for March.
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however, one of which was that his wife

wished him to produce the legal ghost as evi

dence of his legal death, in order to establish

his identity. A meeting between the husband

and wife was arranged, which was to lead to

their re-union, but Mr. Blifiington then dis

covered to his horror that the ghost had

shn'veled out of sight, in consequence of which

sad accident he has been unable to become

reconciled to his wife, who considers him an

impostor. Evidence has been adduced, how

ever (in the Cosmopolitan Magazine) to show

that the disappearance of Mr. Bliffington’s

ghost was due to the fact that the insurance

company had just appealed, thereby putting

the fact of Mr. Bliffington's legal death in doubt

and divesting the ghost of all legal rights for

the time being. Consequently Mr. Bliffington

has now brought a writ of habeas corpus,

praying that a decree may issue from this

court restoring the ghost to life and liberty,

so that the petitioner may be re-united to his

wife.

This court does not consider that it has any

jurisdiction of the subject-matter. It is well

settled, however, that where a court is with- ~

out jurisdiction, it can give judgment exactly

as if it had jurisdiction, entering into a dis

cussion of every phase of the case. Dred

Scott v. Sanford, 19 How. 393.

There is nothing either in the common

law or in the statute law applying to the

lights of ghosts. It is certain, however, that

a ghost cannot be deprived of its liberty

without "due process of law." For interpre

tation of the Constitution has settled the

meaning of “due process of law" to be "due

pity for the law." Hurtado v. California,

110 U. S. 516.

We do not think the liberty of ghosts should

be restrained. We never heard of trespass

committed by a ghost. One cannot conceive

of a ghost doing any damage, beyond un

balancing the minds of a few college professors,

while ghosts have put money into the pockets

of Mr. W. T. Stead, Professor Hyslop and

Mme. Eusapia Palladino, and these and many

others would suffer financial reverses were the

legal rights of ghosts to be impaired. As a

matter of natural right (jus naturale), ghosts

are entitled to their freedom to go and come

as they please, and an appeal from a decision

that a man is legally dead cannot do proprio

vigore deprive his legal ghost of its rights.

This Court is powerless, however, to grant

the relief sought, owing to circumstances
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which will presently appear. The petitioner

was supposedly drowned by falling into a

ferry-boat plying between the shores of New

York and New Jersey and therefore engaged

in interstate commerce. We are dealing, there

fore, with an interstate ghost. Gibbons v.

Ogden, 9 Wheat. 1. The body of the ghost

not having been produced in court, we feel

that there is only a verbal diflerence between

the principles involved in a writ of habeas

corpus and a petition for federal incorporation

of an interstate ghost, and as purely a federal

question is presented, the petition must be

dismissed.

DIXIE, (dissenting). I think this is a

question which involves state rights. I have

been endeavoring, though without avail, to

convince my learned colleagues that the peti

tioner, in drowning himself, was carrying out

the contract of insurance rather than that of

interstate transportation, and that conse

quently Gibbons v. Ogden does not apply.

It seems to me that there are already too many

ghosts in the twilight zone between state and

federal power, rather than not enough.

Petition Dismissed.

 

CORPORATIONS A LA MODE

AMONG the young lawyers of Indianapolis,

Indiana, is one of literary inclinations,

William Allen Wood, who has contributed to

leading magazines, and lately was called upon

to give a toast at a dinner of his college

fratemity, the Phi Gamma Delta, the subject

assigned, being “Corporations a la Mode."

The toast follows :—

Brother Toastmaster and Brothers, I sup

pose there are those among you who think

corporations served d la mode are corpora

tions roasted. This is indeed a popular way

to serve them, but it is neither a very pala

table nor a fair way, and the corporations and

myself are too good friends for me to treat

them in that manner, at least seriously.

Being a lawyer of the corporation variety, I

fall within a class that has met some share of

undiscriminating public condemnation. The

public seems to think the corporation lawyer

is like a certain divinity student of whom I

once heard. He went from the divinity school

to preach a trial sermon, and, on his return,

was greeted by one of the professors in the

institution. “How did you get on with your

sermon?" inquired the professor. "First rate,

first rate," said the student. “What was

 

your text?" asked the professor. “How shall

ye escape if ye neglect so great a salvation?"

answered the young man. “A good text,"

said the professor. “And how did you treat

it?" "First," said the student. "I showed

‘em how great this salvation is, and, second,

I showed 'em how to escape if they neglected

it." The function of the corporation lawyer

is not, I assure you, without arguing the

point, to show the corporations how to escape

the laws when they violate them, but it is a

constructive function, a co-ordination of law

and righteous business practice that is as

valuable to the commercial life of America

today as was the judicial practice of Lord

Mansfield of England to the Law Merchant

of his time and since. So I feel quite respect

able when I stand before you and acknowl

edge that, in an humble way, I am a lawyer

of the corporation kind. Moreover, I may

state that I do not need either your assistance

or your sympathy in my professional condi

tion, as it is a matter of judicial record, in

the case of Latta v. Lonsdale, 107 Federal

Reporter, that "corporation lawyers have the

opportunity and are quite able and capable

of taking care of themselves."

John Kendrick Bangs has defined the

“Copperation" as "a Creature devised by

Selfish Interests to secure the Free Coinage

of the Atlantic Ocean," and adds,

"Little drops of water

Plenty of hot air,

Make a copperation

A pretty fat affair."

I myself have defined the corporation. but

in so serious a way that I am afraid it would

make you weep after Mr. Bang's juicy defini

tion, so I shall not impose my own on you.

If there are some of you who like the corpora

tions roasted, the foregoing will suffice, I

hope, with the following additional stanzas

which I will recite, following the elocutionary

precedent set by some of our brothers.

"A copperation is a beast

With forty-leven paws

That doesn't ever pay the least

Attention to the laws.

“It grabs whatever comes in sight.

From hansom cabs to socks.

And with a grin of mad delight

It turns ‘em into stocks.

"And then it takes a rubber hose

Connected with the sea

And pumps them full of H2O's

Of various degree.
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"And when they're swollen up so stout

You'd think they'd surely bust,

They souse 'em once again. and out

They come at last a Trust.

"And when the Trust is ready for

One last and final whack.

They let the public in the door

To buy the water back."

If you still have an appetite for roasted

corporations, 1 refer you to Hazlitt’s essay,

On Corporate Bodies, or to the speeches of

the disap-"peerless" leader of the Democratic

party, which show up the corporation as the

right bower of His Satanic Majesty.

You have noticed, perhaps, that few dis

cover the water in stock except those who

dabble in it. The American people have a

fatal tendency to play with the corporation,

to indulge themselves in beautiful green and

gold certificates that look like government

bonds, to take shares in some pot of gold at

the end of a rainbow, even when the com

pany would appear to be like that of which

dear old Colonel Carter's financial agent said:

"I couldn't raise a dollar in a lunatic asylum

full of millionaires on a. scheme like the

oolonel's." But we have to look with indul

gence on this frailty of our compatriots

they are getting experience, and like most of

mankind, experience is the one thing they

can't accept without paying in full for it.

The emotions and the imagination always

command their price even when intelligence

is selling at a discount. The American people

are great, but they are not quite up to old

Noah yet-he is the only person so far who

has been able to float a company when the

whole world was in liquidation.

I am very heartily an advocate of the cor

porate form of business organization, brother

Fijis, and I could cite many eminent authori

ties who have the same attitude. Woodrow

Wilson, President of Princeton University,

has said, "I don't see how our modern civili

zation could dispense with corporations. I

don't see anything but the utmost folly in

entering upon a course of destruction in

respect to the present organization of our

economic life." Our brother in Phi Gamma

Delta, Edward Alsworth Ross, Professor in

the University of Wisconsin, who writes bril

liant essays for the Atlantic Monthly on sin

and society, says: “Corporations are necessary.

In resenting corporate sins we must follow

the maxim, ‘Blame not the tool, but the hand

that moves the tool.’ " If I were able,

brothers, I would serve the corporation to

you, not roasted, but with the praise of

whipped cream, glacéd fruits, preserved mar

rons, and other delicatessen, and with Chateau

Yquem or sparkling Chablis or Veuve Cliquot

and bunches of violets and an orchestra play

ing Viennese waltzes on the side. But the

corporation is its own excuse; it is attracting

more favorable notice on the part of the

intelligent public all the time—already two

thirds of the business of the country is con

ducted under the corporate form, and great

minds are at work trying to perfect this form

of business conduct so that it will be a per

fect machine, and so that the souls of its

ofiicers and directors will serve in lieu of a

corporation soul, and so that both the unit

of organization and the members who com

pose it will be openly responsible for all their

acts to the state, the public, and to one

another. The only eflective way to unify

the membership of a large number of men in

lodges, unions, clubs, secret societies, fraterni

ties, so as to make them a practically respon

sible business person, so they may stand be

fore the community and say, "We are here to

deal honestly with you, but if you think you

have not been accorded all your rights, we

can easily be reached through the law which

unites us unto a business unit, by which we

can be brought to justice as a unit, under one

name, and not compel you to sue a collection

of us as individuals"—the only effective way,

I say, to unify a society to this end is to

incorporate it. Now it may not have oc

curred to you that our fraternity is not incor

porated. Some of our chapter house asso

ciations are incorporated, but the national

organization is not, and in this we are behind

some of our rival fraternities. I do not

believe it is necessary to do more than sug

gest the desirability of the incorporation of

the national society through the Board of

Archons, as I believe the social conscience of

the fraternity is sufiiciently alive to demand

this when the lack has become generally

known among us.

The length of an after dinner speech, it is

said, should correspond to that of the ballet

daneer's skirt, "qm' commencait a peine et

finissait déja," and, to follow the formula, I

must be ending. It was an enthusiastic

member of another fraternity, which I may

call Beta Kappa Delta, because there is no

such fraternity, who exclaimed in concluding

a speech, "Old Beta Kappa Delta! There she

stands with her glorious past. Let us drink

to her memory." It is unnecessary to com
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ment on the appropriateness of that toast.

But, thank goodness, we Fijis can say, "Ever

young Phi Gamma Deltal There she moves—

from a glorious past to a more glorious future.

Let us drink to her vigorous, throbbing life.”

BETWEEN BENCH AND BAR

THE following story is told of a certain

judge of the Superior Court of Massa

chusetts:—

The Judge has a remarkable memory for

faces. A man was brought before him re

cently and pleaded guilty to the offense

charged. Judge —— sized the offender

up with his penetrating glance and asked,

"Have you ever been arrested before?"

"No, sir, I never have," the prisoner an

swered.

The Judge did not appear to be satisfied,

and leaning over the bench he said to the

prisoner, “I think I have seen you before,

sir,"

“That may be," said the oflender, “I'm a

bartender."

MAXIM REVISED

Every cloud (on a title) has a silver lining

(for the lawyers).

USELESS BUT ENTERTAINING

An expressman recently asked an elevator

attendant at the Court House in Pemberton

Square in Boston, "Does John Aiken work

here?" On learning that the person he

wanted was the Chief Justice of the Massa

chusetts Superior Court, he looked as if he

had committed an unpardonable sin.

 

A few years ago George F. Haley of Bidde

ford was trying his first criminal case before

the su reme judicial court of Maine, with

Chief ustice John A. Peters on the bench.

Mr. Haley was in the middle of his plea when

a man in the audience fell over in a convulsion.

The young lawyer stop (I, disconcerted."Go on, sir, go on,” saicixthe Chief Justice;

"you're giving them fits l"

— Kansas City Bar Monthly.

 

A well-known Southern judge tells a story

about a white man who, during reconstruction

times, was arraigned before a colored justice

of the peace for killing a man and stealing

his mule. It was in Arkansas, near the

Texas border, and there was some rivalry

between the states, but the colored justice

tried always to preserve an impartial frame

of mind.

"We's got two kinds ob law in dis yer

co’t," he said, "Texas law an’ Arkansas law.

Which will you hab i’"

The prisoner thou ht a minute and then

guessed that he woul take the Arkansas law.

“Den I dischar e on fo' stealin' de mule,

an’ hang you {0' in’ de man."

"Holdon a minute, Judge," said the prisoner.

"Better make that Texas law."

"All ri ht. Under de law of Texas, I fin’

you fo' kiIlin' de man, an’ hang you fo’ stealin'

de mule.”—Lippincott‘s.

Th0 Editor Ill“ be glad to rocn'ua for this dapartnunt anything likely to entertain tho "odor: of

the Gran Bag in the may of legal antiquities, facats'a, and anecdotes.

Correspondence

A NATIONAL CODIFICATION

To the Editor of the Green Bag:

Sir: I read with much interest the article,

"Memorandum in re Corpus furis," in your

Februaryissue, by Mr. Lucien Hugh Alexander.

There is more truth expressed in that article ‘

than in any other I have ever read. After

trying to practise law for thirty-five years

I have now discovered the real blocking of

the game. I realized these same facts years

ago, but they were not so forcibly brought

to my attention.

Congress should, by act, appoint a. com

mission (I should suggest the names of the

J -'_-n

gentlemen mentioned in the article) to codify

the many decisions, with ower to discrimi

nate. Then Congress coul adopt the report,

fixing the price to be paid for the work, say

$10.00 per volume for ten volumes (it would

take at least that number), or $90.00 for the

set. By said act of adoption, it could pro

vide for sale of the ri ht of ublication, and

repay the Treasury o the nited States for

any advance made to ay the Commissioners.

Each state could t en enact the same as

authority of the state.

Law publishing houses could bid for the

work and make a million dollars’ profit.

Minneapolis has about 700 guessers now;

500 would subscribe, making $45,000 to



The Legal World 259

 

$50,000. It is of more importance than

building battleships, when 3,000 miles of

restless ocean protects us on the East and

10,000 miles on the West. These oceans have

protected us in our infancy and will do so

in the future, unless we wish to conquer.

R081‘. R. ODELL.

Minneapolis, Minn.

March 8, 1910.

hat readers who may not have read the

article in the February number may not draw

any insupportable inferences from the fore

orng letter, it seems only just to say that

r. Alexander and his colleagues, if we are

not much mistaken, are not seekin a legis

lative codification; and that t ey also

consider the difliculties in the path of public

financing of a codification of any kind in

superable.— Ed]

The Legal World

Important Litigation

Eight directors of the Consolidated Milk

Exchange were indicted in New York City

Feb. 23 for conspiring in June, 1909, to fix

the wholesale price of milk, in violation of the

gonnelly anti-monopoly law of New York

tate.

 

Six corporations and twenty-one individuals

formin the so-called Meat Trust were in

dicted eb. 25 in Jersey City by the grand

jury of Hudson county. They were accused

of conspiracy and of creating a monopoly,

enhancing the price of meat and poultry, and

deliberately carrying a shortage in the supply

of articles necessary for food.

In Loewe v. United Hatters of North

America, in the United States Circuit Court

sitting at Hartford, Conn., the j found a

verdict Feb. 4 for the plaintiff in t e sum of

$74,000 damages done to the business of the

plaintiff by means of the defendants’ boycott.

As the suit was brought under the Sherman

anti-trust law, triple damages can be recov

ered, so that the Hatters‘ Union may have

to pay $222,000 dama es, and more than

$10,000 court costs an counsel fees. The

case dates back to 1902. It will be carried

to the Court of Appeals, and if the verdict is

there sustained, to the Supreme Court of the

United States. The principle in the case is

essentiall the same as that involved in the

famous aft-Vale case in England, namely,

that of the liability of a labor union for the

damages it inflicts by means of a boycott.

(Cf. Loewe v. Lawlor, 1904, 130 Fed. Rep. 633;

1905, 142 Fed. Rep. 216.)

 

 

A disbarment case recently came before

the Supreme Court of Louisiana when Attor

ney-General Guion, on the recommendation

of the disbarment committee of the Louisiana

Bar Association, asked that F. Rivers Richard

son be adjud ed guilty of contempt. The

latter was dis arred upwards of a year ago,

but had continued to keep a law office, having

been advised by Federal Jud e Rufus E.

Foster, Judge Saunders, Judge red D. King,

and others, that he could advise clients and

pzactise law in his office, but could not go

fore the court as a lawyer. One of t e

judges of the Court remarked, during the

tri ,- that the case was of great importance

as a precedent involving the ri ht of a dis

barred lawyer to keep a law 0 cc and give

a V108.

 

Imporianl Legislallon

The bill approved by the American Bar

Association and Mississippi Bar Association

providing that no judgment shall be set aside

or new trial granted by the Sn reme Court

unless there is reason to believe t at there has

been a substantial miscarriage of justice was

defeated in the Mississippi Senate Feb. 12, a

rnajorit of the senators believing that it

would orce the Supreme Court to try cases

on the facts instead of the law.

 

A sound principle is perhaps embodied in

the bill introduced in Congress by Represen

tative Bennet of New York providing that all

aliens committed to a state prison for not

less than one year shall, at the expiration of

their sentences, be deported to their native

countries by the federal government. The

penal institutions of many states swarm with

immigrants who still owe allegiance to other

flags.

The Administration injunction bill was

introduced in Congress Feb. 18 b Rap -

sentative Moon of Pennsylvania. in e ect,

it provided that no injunction, whether

interlocutory or permanent, should be issued

by any federal court without previous notice

and an opportunity to be heard on behalf of

the parties enjoined. But if there appears a

probability that “immediate and irreparable

injury" is likely to ensue. the court may issue

a temporary restraining order without notice.

It is required that every such order shall

define the injury, state why it is irreparable

and why nted without notice, and shall

not exten more than seven days from the

time the notice is served.

- _"_$
'

.___ .
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Personal—- The Bench

Judge Howard C. Hollister, who was ap

pointed Feb. 24 to be a United States judge

or the Southern District of Ohio, has been

a lifelong friend of President Taft.

 

Judge Prentis was endorsed by the Norfolk

and Portsmouth Bar Association of Virginia

on Feb. 18 for the new federal circuit judge

sship for the Fourth District of the United

tates.

 

Hon. G. A. Endlich, re-elected as president

judge, and Hon. George W. Wagner, chosen

an additional law judge, were given a com

glimentary dinner Feb. 5 by the Berks

ounty (Pa.) Bar Association.

 

The following appointments have been con

firmed by the Senate: Fletcher M. Doan, Asso

ciate Justice of the Supreme Court of Ari

zona; Frank W. Parker, Associate Justice of

the Supreme Court of New Mexico; Grant P.

Trent, Associate Justice of the Supreme Court

of the Philippine Islands.

 

Associate Justice Horace H. Lurton was

the guest of honor of the New York County

Lawyers Association at a dinner tendered him

Feb. 26 in the Hotel Astor. Amon those

resent were Judge Alton B. Parker, nator

obert L. Taylor of Tennessee, Jose h H.

Choate, Gen. Benjamin F. Tracy, Viiilliam

Nelson Cromwell and John G. Milbum.

 

Judge Emory Speer of the United States

Court for the southern district of Georgia

was tendered a banquet by the Macon bar

Feb. 25, in observance of the twenty-fifth

anniversary of his confirmation as judge.

Judge Speer was appointed in 1885 by Presi

dent Arthur, after nearl two years‘ service

as district attorney. e was then thirty

seven years of age. In the quarter of a

century that has intervened since his appoint

ment, he has become one of the most distin

guished jurists of the South, and is known the

country over for his ability as a judge and for

the wisdom and equity of his decisions.

 

Perhaps the youngest judge now residing

n a court of last resort is Judge Ira llsworth

Robinson, who became President of the

Supreme Court of Appeals of West Virginia,

January 21. He was born near Grafton,

in that state, on September 16, 1869, and is,

therefore, only forty years of age. His

ancestors were early Trans-Allegheny pioneers,

who settled in the immediate section in which

he was born and reared. Judge Robinson

came to the bar at twenty-one, and practised

at Grafton continuously until his appointment

to the Supreme Court bench, to fill a vacancy,

on October 9, 1907. At a distinct Judicial

State Convention he was nominated without

0 position to succeed himself, and was

e ected for a term of eight years at the general

election in November, 1908.

Judge George A. Cooke, the oungest mem

ber of the supreme bench of 'nois, was the

guest of honor at a banquet of the Will

ounty (111.) Bar, held Feb. 5 at Joliet, 111.

Several speakers alluded to Jud e Cooke's

astonishing rise to the hi hest 0 cc in the

state at an a e which coul hardly be termed

the prime of 'fe.

 

Judge Gardiner Greene of Norwich took his

place on the bench of the Superior Court of

Connecticut Feb. 5, succeeding Judge Robin

son, who went to the supreme bench on the

same date. Judge Greene is a graduate of

Columbia Law School, and a leading member

of the New London county bar. He has

served twice in the legislature, and was a

member of the commission which revised the

General Statutes in 1902.

Judge Le Baron B. Colt of the United

States Circuit Court of Ap eals was the prin

cipal guest of the Beacon ciety at a dinner

at the Algonquin Club, Boston, Feb. 5.

Judge Colt quoted the remark that "the

greatest risk in the business world today is

the le al risk," and devoted some attention to

the S erman act. He said that there have

to be many adjudications under a law before

it can be said just what the statute means.

In the case of the Sherman law, for instance,

many would like to know if the acquisition by

manufacturing corporations of competing cor

porations, through an exchange of stock, is in

violation of the act. Then there are many

subsidiary questions, as whether acquisition

is monopoly, or an attempt at monopoly.

“In the interpretation of the interstate com

merce clause, ' he said, "the Supreme Court

has been guided by the rules of common

sense, considering the clause as covering the

instruments and all things relating to com

merce. I have no doubt,” he declared, "that

in time the Supreme Court will so construe

the Sherman act as to satisfy the business

world and relieve it of apprehension." The

speaker also defined the nature of the reme

dial agents which are at work to harmonize

law and business, including fictions, equity

and legislation.

 

 

Personal—The Bar

Wade H. Ellis of Ohio resigned Feb. 7 as

assistant to the Attorney-General, in order to

become chairman of the Republican Execu

tive Committee of Ohio.

 

Attorney-General Dana Malone of Massa

chusetts has announced that he does not

wish to be a candidate for re-election next

fall. He has served in this capacity for five

years.

Albert S. Anderson of Millen, Ga., who is

jud e of the city court of that city, will hence

fort devote himself wholl to collection and

commercial practice, wit drawin from all

local business. The firm of Hill Anderson
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has been dissolved that he may carry out this

purpose.

 

Protection of the individual from the

tyranny of the grou was the keynote of the

address delivered Fe . 22 by Attorney-General

Wickersham on the progress of law, at George

Washington University. He declared that

the situation in this country when the rising

tide of monopoly began, about twent years

ago, was analagous to that in Eng and in

Queen Elizabeth's reign, when the granting

of s cial rivileges aroused the people to

revo t. Re ~ef from similar conditions in this

country was obtained by the power conferred

on Congress to regulate trade and commerce.

 

William D. Guthrie has been made Pro

fessor of Constitutional Law in the Columbia

Law School. Mr. Guthrie, by the Way, is

commonly understood to have received

$1,250,000, the largest fee ever earned for

professional services, in connection with the

illdlclai and final interpretation of the -

12: will written by the late Henry D. glint.

To carry on the case made necessary a com

plete knowledge of the history of testamen

tary trusteeship, the statutory and the com

mon law relating to the question. Some

$20,000,000 was involved.

 

John D. Lawson, LL.D., editor of the

Central Law journal from 1878 to 1881, took

editorial charge of the American Law Review

with the beginnin of the current year. He

was born at Harm ton, Canada, in 1852, and

was a graduate of the Law School of Osgoode

Hall in 1875, being called to the Ontario bar

in the same year. He removed to St. Louis

in 1876 and practised there until 1885, when

he removed to New Jersey and from there to

California. His most extensive legal work,

“Ri hts, Remedies and Practice," was written

at t is time. He became Dean of the Law

School of the University of Missouri in 1903.

He has been a well-known writer on legal

subjects for twenty-five years, and has been

appointed by the American Institute of

Criminal Law and Criminology a special com

missioner to investigate criminal procedure in

Great Britain.

 

@ar Associations

The annual meeting of the Louisiana State

Bar Association will be held in Baton Rou e

on May 20 and 21. As the two codes will

up for discussion in the General Assembly,

it is expected that the association will be

largely attended.

 

At the annual meeting of the Cumberland

Bar Association, held an. 25 at Portland,

Me., Hon. Charles F. Li by was elected presi

dent. The other oflicers elected were Hon.

Seth L. Lan'abee, vice-president, and Hon.

John F. A. Merrill, secretary and treasurer.

E. B. Pierce of Chicago has been invited to

read the principal paper at the annual meet

in of the Arkansas Bar Association, to be

bed in Little Rock the latter part of May

or the first part of June. Mr. Pierce is head

of the legal department of the Rock Island

system.

 

The speakers at the twenty-third annual

ban net of the Kansas City Bar Association,

whic took place Jan. 26, included Edmund

Wetmore of New York, ex- resident of the

American Bar Association, obert C. Smith,

president of the Bar Association of Montreal,

and Murat Boyle and Charles M. Howell,

representing the Association.

 

The Florida State Bar Association held its

annual meeting at Tampa, Fla., Feb. 23-24.

The annual address was delivered by the

president, E. R. Gunby, and papers were

offered by W. A. Blount, J. B. Brown, G. M.

Robins, A. H. Farrar and C. P. Cooper. At

the banquet which closed the meeting Hon.

Edward B. Vreeland of New York, of the

National Monetary Commission, made the

principal address.

 

Attorney-General George W. Wickersham

will deliver the annual address at the next

meetin of the Illinois State Bar Association,

to be eld at the Chicago Beach Hotel at

Chicago on June 23 and 24. Other addresses

upon questions of general interest will be

delivered by distinguished lawyers from differ

ent parts of the state. One of the leading

questions for discussion will be the revision

of the practice and procedure in the courts

of Illinois. Preparations are being made to

bring together the largest possible assembly

of lawyers from all parts of the state. The

membership of the association is now about

fourteen hundred, but is ex cted to reach

two thousand by the time o the next meet

ing.

 

The Oklahoma Bar Association held its

annual meeting Feb. l4—l5 at Oklahoma City.

Secretary of Commerce Nagel was to be

the guest of honor, but was detained in Wash

ington by important business. The annual

address was given by the president, W. I.

Gilbert. The following pa rs were pre

sented: “Legal Problems of as and Oil De

velopment," W. R. Allen; “The Work of the

Code Commission," John R. Thomas; “Descent

and Distribution of Indian Lands," J. V.

Cabell; “Proposed Constitutional Amend

ments," Frank Dale; "Progress of the Legal

Profession,” Judge 1James R. Tolbert; “A New

Acquisition as App ied to Inherited Lands of

the Five Civilized Tribes,” Judge M. E.

Rosser; "Munici al Bonds and Contracts,”

H. W. Harris, 0 ahoma City. T. Womack

of Alva was elected president for the ensuing

year; Clinton 0. Bunn of Ardmore, secretary;

and C. H. Ennis of Shawnee, treasurer. A

vice-president was named from each of the

thirty districts.
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Crime and Criminal Law

A 'udge was forced recently, under the laws

of ew Jersey, to send a boy ten years of

age to prison for debt, bein unable to find

any loophole in the law. T e boy's friends

obtained his release from prison nding an

appeal to the Supreme Court of t e state by

‘mg a bond for twice the amount of the

judgment.

 

An unusual number of highway robberies

and murders in Rhode Island has led to an

agitation for the re-establishment of the death

penalty, which was abolished in 1852, and 6.

ill has been introduced in the legislature with

this object. In Iowa and Colorado, where

capital punishment had been abolished, it

was restored, while in Maine and Rhode

Island the number of homicides in proportion

to population has been from two to six times

as great as in death penalty states.

 

Dr. Andrew D. White recently asserted

that “human life is so cheap in the United

States that men and women may be mur

dered almost with impunity. There has been

in this country a stead increase in the num

ber of criminal homici es. Twenty-five years

ago there were about fifteen hundred homicides

yearly in the United States. There are now

eight thousand every year. Statistics make

plain two illuminating facts: First, that Bel

gium, which is the highest, has no death

penalty. In Canada, which is the lowest,

seven-eighths of the men tried for murder

were punished, generally with death. The

admimstration of criminal law in this country

has become a game between two or three

lawyers, and the whole thing is very much

of a farce."

 

Testimonial lo a Leading German jurist

Heinrich Brunner, Professor of Law in the

University of Berlin, will celebrate on June 21,

1910, his seventieth birthday. A committee

of prominent German jurists has been formed

to assure due recognition, on this anniversary,

of Brunner's achievements as teacher and as

writer. It is proposed to publish, as is cus

tomary on suc occasions, a volume of essays

prepared in his honor by his colleagues and

ormer pupils, and also to raise a fund for a

permanent memorial. In view of the fact

that Brunner's researches in early German

law and in the law of the Frank Empire

have direct bearing upon the legal histo of

all the West-European states, including 1Ii’ng

land, and that the results attained by him

have been of the greatest value to French,

Italian and English legal historians, it has

seemed proper to 've to the lawyers and his

torical students 0 all these countries and of

the United States an opportunity to con

tribute to the memorial fund.

All American lawyers and historians who

are familiar with the development of legal

history during the last forty years are aware

that Brunner, in his monumental “History of

German Law," has cleared up man important

and previously obscure points in nglo-Saxon

and in Anglo-Norman law, and that before

the appearance of this work he had shown,

in a now famous little book, the origin of the

English jury system. No reader of Maitland

or of Thayer or of Ames is ignorant of the

debt which English legal history owes to

Brunner. It is hoped that American lawyers

and other Americans who are interested in

legal history will largely embrace this oppor

tunity to do honor, during his life, to one of

the most eminent of living scholars. Since

the value of the testimonial will depend far

more on the number of subscribers than on

the amount of their subscriptions, it is hoped

that no one who wishes to contribute will

hesitate to send a small sum. By direction

of the German committee, American contri

butions are to be sent to Professor Munroe

Smith, Columbia University, New York City.

 

Miscellaneous

The fourth annual meeting of the Society

of International Law is to be held at Wash

ington, D. C., April 28-30.

 

Gov. Hughes Feb. I? signed the Conklin

bill, removing restrictions preventing the

erection of a new Court House for New York

County in City Hall Park. The site which

Mayor Gaynor desires, is, however, being

strongly opposed by the bar, by architects,

and by the press.

 

In order to investigate the causes of the

delay in the administration of justice in the

courts of San Francisco, President Curtis H.

Lindley of the Bar Association of San Fran

cisco has appointed a committee of live to

look into the matter and suggest remedies.

 

Only 82, or thirty-three per cent of the 240

a plicants for admission to the bar, passed

t e recent examination held in Boston. The

low rcentage is partly due to the higher

stan ard which has now been set for entrance,

requiring more thorough preparation in gen

eral studies as well as in knowledge of the

law.

 

At the annual meetin of the Connecticut

Probate Assembly, held ch. 9, the following

officers were elected: President, L. P. Waldo

of Hartford; first vice-president, W. H. Burn~

ham of Hamton; second vice~president, H. H.

Woodman of Bethel; secretary and treasurer,

Joseph B. Banning of Deep River. There

was a discussion on the fees paid judges of

probate.

 

Cumberland County, Me., has now a new

Court House in Portland, considered the

finest in Maine, which cost $850,000. Its

erection consumed four and one half years.

The building was formally opened Feb. 1,

Hon. Charles F. Libby saying: “It stands as a
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permanent expression of the appreciation of

our ple of the high functions of those who

mimster at the altars of Justice."

 

The American Society for the Judicial

Settlement of International Disputes, which

will devote itself principally to issuing articles

by leadin men of all countries on subjects

indimted y the title of the organization and

to organizing meetings of national scope in

various parts of this country from time to

time, with a view to educating the people,

was organized in Baltimore Feb. 6, at the

residence of Theodore Marburg. Dr. James

Brown Scott, solicitor to the State Depart

ment and editor of the American journal of

International Law, was elected president.

 

Secretary of State Knox has complimented

Miss Annie H. Shortridge, law clerk to Coun

selor Hoyt in the State Department, by

describing her as "an able lawyer,” by whom

manyimportant briefs were prepared when she

was in the De artment of Justice. Miss Short

ridge obtaine her legal knowledge in the con

duct of her daily work. It became evident

shortly after her appointment as a stenogra her

that she had a veritable genius for t e aw,

and her oflicial su riors took much interest

in her constant e orts to add to her stock

of knowledge. Before long she began to be

consulted as an authority on the legal work

of the Department of Justice.

 

Con man Samuel W. McCall of Massa

chusetts will deliver the principal oration at

the dedication of the statue of Thomas B. Reed

at Portland, Me., next summer. The bronze

statue is desi ed by Burr C. Miller, and

stands about eight feet hi h, the whole struc

ture rising fourteen or teen feet from the

ground. t is erected by an association of

which Hon. ]. W. Symonds, formerly a Su

preme Court justice, is the resident, and

which includes many United tates Senators

and Representatives. Generous contribu

tions have been made by the late ex-President

Grover Cleveland, Andrew Carnegie, H. H.

Rogers and Col. A. G. Paine of New York.

 

An international copyiight convention hav

ing been si ed at Berlin in Nov., 1908, the

resident o the British Board of Trade in the

ollowing March appointed a committee to

re rt as to the legislation necessary to give

e ect to it in Great Britain. The committee

has now drawn up a report. It favors exten

sion of “literary and artistic works" to in

clude choreographic works and pantomimes.

Architecture is considered to need eater

protection than it at present enjoys. reater

protection is asked for lectures, sermons and

s ches, which should be assimilated to

matic works. News apers should be en

titled to report them unizess notice prohibiting

ublication is given at the time of delivery.

he committee approved of the extension in

time of the protection given to authors as

proposed by the Berlin convention. The

---_.~..__

convention protects an author for his lifetime

and fifty years after his death.

 

Necrology— The Bench

Andrews, judge j. C.—At Woodbury, Ga.,

Jan. 30, aged 73.

Archer, judge Lawrence.—At San Jose, Feb.

13, aged 89. Former su rior court judge;

practised in San Jose for ty years.

Brannon, judge William.—-At Muscatine,

111., Feb. 12, aged 86. Oldest ex-member of

tlfieI board of Regents of the State University

0 owa.

Bryant, judge David E.—At St. Louis, Mo.,

Feb. 5, aged 61. Born in Lerue county, Ky.;

federal Judge of the Eastern District of Texas.

Bundy, judge Martin.—At New Castle,

Ind., Feb. 17, aged 93. One of the survivors

of the convention which organized the Re

publican party.

Chrisman, judge . B.—At Canton, Miss,

Jan. 28, a ed 83. rved as Judge of Circuit

Court 187 1886.
Cone, john A.—At Delaware,IO., Feb. 12,

aged 74. Former probate judge and the

second oldest member of the Delaware county

bar.

DuBose, judge Dudloy.—At Seattle, Wash.,

Feb. 5, aged 46. Elected to Georgia legisla

ture when only twenty-two years of age;

judge of the district court of the Helena

(Mont.) district; general counsel for the North

American Trading and Transportation Com

pany at Seattle.

Garnett, judge Gnfi'in T.—At Poplar Grove,

Va., Feb. 3, aged 64. Confederate veteran;

served as Commonwealth Attorney fourteen

years; judge of Matthews and Middlesex

counties; first judge of the thirteenth circuit.

Gibbons, judge john C.—At Paris, Tex.,

Jan. 15, aged 76. One of the leading citizens

of his city.

Grover, judge Thomas E.—At Canton, Mass.

Feb. 22, a ed 67. Formerly district attorney

for Norfo k and Plymouth counties; trial

justice of the southern Norfolk district court

or eighteen years.

Hendr , judge Robert E.—At Wichita Falls,

Tex., Fe . 9, aged 63. Founder of the city

of Mineral Wells.

jenm'son, judge William T.—At Pacific

Grove, Cal., Feb. 8. Practised in Denve

and in Pacific Grove. ~

Keeler, judge Samuel C.—In New York

City, Feb. 17, aged 70. For eighteen years

county judge of Schuyler county, N. Y.

Montony, judge Richard G.—At Elgin, Ill.,

Feb. 12, aged 88. State's Attorney in 1856;

later chosen judge of the City Court of Elgin

and Aurora; practised in Chicago from 1876

until 1885.

Randolph, judge j. C.-—At Marlin, Tex.,

Feb. 14, aged 52. Former district judge;

leading citizen of Coleman, Tex.



264 The Green Bag

Room, john P.—At Monticello, N. Y., Feb.

23, aged 48. Countyfludge and Surrogate of

Sullivan county, N. .

She herd, justice james E.—At Baltimore,

Md., eb. 5, aged 63. Confederate veteran;

member of constitutional convention of North

Carolina in 1875; superior court justice; elected

Associate Justice of the Supreme Court in

1888; lecturer in law department of the Uni

versity of North Carolina.

Spensley, judge William.—At Galena, 111.,

Feb. 12. Practised and held many public

ofiices; county judge of Jo Daviess county,

1873-1877.

Stone, judge William H. R.—At Monroe,

Ga., Feb. 3, aged 84.

Womack, judge Thomas Brown.—At Ral

eigh, N. C., Feb. 18, aged 55. Practised in

Pittsboro, N. C., and later became a judge

of the superior court; wrote several volumes

of digests of the decisions of the North Caro

lina Supreme Court and other law books;

enjoyed extensive corporation practice.

Wilson, judge john M.—At Mobile, Ala.,

Feb. 15, aged 58. For twenty-four years

Judge of Probate of Clarke county, Ala.

 

Necrology—The Bar

Adams, Richard K.-At Milwaukee, Wis.,

Jan. 27, a ed 79. Retired from active prac

tice sever years ago.

Atkinson, Louis E., M. D.—At Mifi'lin,

Penn., Feb. 5, aged 69. Civil War veteran;

served five consecutive terms in Congress.

Dodge, Thomas H.-—At Worcester, Mass,

Feb. 12, aged 87. Patent attorney; inventor

of the cylinder printing press.

Everett, William.-—At Quincy, Mass, Feb. 6,

aged 70. Third son of Edward Everett;ad.mitted

to bar but never practised; member of Con

gress in 1893; teacher, author and scholar.

Fisher, George H.—At Brooklyn, N. Y.,

Feb. 6, aged 77. Served in the Assembly.

Fletcher, George L.—At Chester, Vt., Feb.

18, aged 90. Formerly United States com

missioner of the circuit court.

Foster, Sol0mon.—At Pottsville, Pa., Feb.

12, aged 66. Editor and publisher in Phila

delphia; became principal of the School of

Law of the International Correspondence

Schools; edited “Principles of Law."

Hassett, Edward.—-At New York City,

Feb. 23, aged 52. Had practised in New

York City since 1888.

Hawkins, William M.—At Bufialo, N. Y.,

Feb. 14, aged 59. Elected to the Assembly

in 1884.

Harnbrook, Capt. S. R.—At Evansville,

Ind., Feb. 13, aged 77. Vice-Commander of

Loyal Legion of Indiana.

Lawrence, Charlas Gray.-—At St. Paul, Minn.

Feb. 3, aged 56.

Lewis, Hon. john S.—At Pine Bluff, Ark,

t1;‘eb. 15. Leading member of the Humboldt

ar.

Moore, john T.—At Manchester, N. H.,

Feb. 1, aged 85. Practised in Manchester.

Parker, Henry Langdon.—At Worcester,

Mass, Jan. 24, aged 77. Formerl trial jus

tice for Middlesex count , Mass; ad served

in legislature; a leading awyer of Worcester.

Parsons, Eli Burton.—At Troy, N. Y.,

Feb. 17, aged 85. Oldest member of the

Bradford county Bar.

Parsons, Hon. William 0scar.—-At Charles‘

ton, W. Va., Feb. 7, aged 35. One of the

best known young lawyers of the state.

Pullen, Stanl? T.—At Portland, Me., Feb.

15, aged 67. ormer member of the state

legislature and surveyor of the ort of Port

land; purchased the Portland ress in 1872;

a broker in New York, 1886-1896.

Rainey, ]0hn.—At Brooklyn, N. Y., Feb.

17, aged 37. Lawyer and real estate dealer;

served two terms in the Assembly.

Raison, Charles L.——At Newport, 0. , Feb. 16.

Raymond, Freeborn F.—At Florence, Italy,

a ed 57. Patent lawyer, a former partner of

T omas Clark of Boston.

Riddle, Francis A.—At Chicago, 111., Jan.

28, aged 63. Civil War veteran; served in

Illinois senate 1876-1880,

Rollins, James Wingate.—At West Rox

bury, Mass, Feb. 22, aged 82. Practised in

Boston for fifty years before his retirement.

Show, Oscar F.—At Brooklyn, N. Y., Feb.

10, aged 71. Real estate lawyer.

Shuey, Webster W.—-At Dayton, 0., Feb. 3,

aged 61. Well-known lawyer of Dayton.

Snow, Cal. William D.—At Hackensack,

N. 1., Feb. 11, aged 78. Elected U. S. Senator

from Arkansas but never took his seat;

oldest member of the Bergen County (N. J.)

Bar Association.

Stark, Joshua-At Milwaukee, Wis, Feb. 9,

aged 82. Born in Brattleboro, Vt.; City

Attorney of Milwaukee in 1853; served in the

Wisconsin legislature; district attorney for

two years; bar examiner, 1885-1897.

Stout, Wesley B.—At Asbury Park, N. _]'.,

Feb. 5, a ed 49. President of the Monmouth

County ( . J.) School Boards Association.

Thomas, B. F.—At Maquoketa, Ia., Feb. 5.

Pioneer attorney of Monticello, Minn.; fifty

years a resident of Iowa.

Van Gaasbeek, Louis Bevierx-At Kingston,

N. Y., Feb. 15, aged 59. Had practised in

New York City for fifteen years.

Warren, Samuel D.—At Boston, Mass,

Feb. 19, aged 58. Successful pa r manu

facturer; formerly law partner 0 Louis D.

Brandeis in Boston; president of the trustees

of) the Boston Museum of Fine Arts, 1901

1 07.
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The Late Mr. Justice Brewer

HE sudden death of Mr. Justice

Brewer, in the height of his

powers, coming at a time when the

country was awaiting with eagerness

the decision of the United States Supreme

Court in the Standard Oil and Tobacco

cases, not only startled the nation, but

also brought about a somewhat grave

situation, owing to the difiiculty of

selecting a fit successor to one whose

powerful,we1l-balanced intellect and mag

netic personal qualities undoubtedly did

much to strengthen the position of the

Court in the popular esteem. There

can be no doubt in the minds of people

who knew his keen sense of duty, and

were aware that he might be called upon

to write the opinions of the Court in

those two cases, that his death was

hastened by the labors that they en

tailed.

Justice Brewer was one of those men

whom nature casts in a large mould, and

endows with such energy and adapta

bility that they seem to be capable of

achieving eminence in any one of several

callings, and to accomplish with little

efiort what most men can gain only by

drudging application. He deliberately

chose a judicial career, but at one time

he might have been picked out as likely

to find his way into the United States

Senate or to rise to some other great

political ofiice. He was not only a

great judge, but a born orator and

natural leader. He refused to allow

himself to be hemmed in by the bounds

of his profession, and as a lecturer and

writer occupied a quasi-public position

quite outside the sphere of his judicial

duties. There was, moreover, some

thing clerical in his make-up, derived

from a Bible-nurtured ancestry, and his

utterances from the public platform

often had a pulpit flavor, and suggested,

at times, something of the zeal of the

missionary or the austerity of the

preacher. His interest in teaching, more

over, led to his accepting a lectureship

in the Georgetown University school of

law. He probably was as eloquent a

man as ever sat on the bench. He was

singularly felicitous in diction and

straightforward in thinking. His ges

tures were graceful and always helped to

drive‘ in the point he was trying to

make. He was indefatigable as a judge.

None worked harder than he. It was

marvelous that he could accomplish so

much. '

As a judge Justice Brewer was dis

tinguished by his strong intellectual

qualities, his quick perception, his ability

for hard work, and his prompt dispatch

of business. His ability was evidenced

by the approval of three Presidents.

President Arthur had appointed him to

the United States Circuit Court, Presi
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dent Harrison had promoted him to the

Supreme Court, and President Cleve

land had selected him as a member of

the Venezuelan Boundary Commission.

On the supreme bench he was a tower

of strength and was regarded as one of

the ablest jurists in that body. His

decisions were among the most important

handed down by the Supreme Court.

He was universally regarded as possess

ing, along with a highly judicial temper,

the clear mind and the broad learning

of the great judge in questions of con

stitutional law.

In temperament Justice Brewer was a

type of the wholesome Americanism

which is schooled by a broadening

experience to cast aside provincial limi

tations and to deal with all matters in a

large, broad-minded way.

While a Western man, who had spent

much of his life in Kansas, he had many

close associations in New England, hav

ing a summer home on Lake Champlain,

and being a graduate of Yale, of the

class of 1856. His temperament might

perhaps be described as a mellow blend

of the over-ripeness of the East and the

under-ripeness of the West. He did not

stand for anything extreme, but always

exhibited a healthy moderation of views.

For this reason, any attempt to class

him as an individualist, or as a “strict

constructionist,” is possibly ill-advised.

If he opposed certain tendencies which

have lately shown themselves on the

bench, it must be admitted that he did

not go so far in the opposite direction as

to lay himself open to the charge of

being hide-bound or re-actionary.

He was an individualist in the sense

that he cherished the very moderate

view that only serious considerations of

public policy can justify any interference

with the security of property and the

freedom of contract guaranteed by our

fundamental law. This was shown, for

example, in the separate but concurring

opinion he wrote in the Northern Securi

ties case, where he maintained that the

Sherman act prohibited only contracts

or combinations in unreasonable re

straint of trade. It was also shown in

his decision, as a federal Circuit Judge,

that a brewer of Lawrence, Kansas, could

not be deprived of the use of his prop

erty by the state of Kansas without

compensation, a decision which was

subsequently reversed (in 1887) by the

Supreme Court of the United States, but

the reasoning of which he firmly re

asserted afterward. But he was not an

individualist in the sense of holding that

private can override public rights, as

was shown by his ruling in the Debs

case, which established the right of the

federal courts to restrain the obstruction

of trains engaged in interstate commerce

or carrying the mails. Nor was he an

individualist in the sense of advocating

any diminution of that control which

the law exercises over the individual by

means of the injunction. He said: “Un

less the law is to place itself out of har

mony with the advancing civilization,

the right to prevent wrong should have an

enlarged rather than a restricted scope.”

Again, as regards his opposition to

centralizing tendencies, he was a “strict

constructionist" in that he continally

laid stress on the Tenth Amendment,

reserving to the states all powers not

expressly delegated to the nation, and in

that he opposed a federal income tax.

But he was not a “strict constructionist”

in the sense that he disavowed the posi

tion that the states of the American Union

form a nation, as distinguished from a

mere league of independent states.

Fortunately, however, his successor,

Mr. Justice Hughes, is likely to be not

less distinguished for moral earnestness.

judicial moderation, and intellectual

vigor.



The Unification of American Law

By HANNIS TAYLOR

T has been estimated that in the

France of the tenth century there

were three hundred and sixty difierent

kinds or groups of customary laws.

Sometimes a custom prevailed through

out an entire province, at others it was

confined to a city or town, or to some

small locality. Only with the history

of such precedent conditions clearly in

view can we grasp the real nature of the

marvelous work of codification made

possible at last by that abrupt and pro

found break with the past known as

the French Revolution. The necessity

for such a work grew out of such a ter

rible complication of laws as had never

existed in any other country, a condi

tion prompting Voltaire to declare that

a traveler in France changed horses not

oftener than he changed laws. The

effort to work a reform through the

creation of a uniform code began in the

Constituent Assembly with dreamers of

the Rousseau school,\who claimed that

it should be “as simple as nature," so

plain that any adult could understand

it without extrinsic aid. But the work

thus inaugurated never began in earnest

until 1800, when Napoleon, as First

Consul, appointed Tronchet as the head of

a commission which completed the draft

in four months. The entire work, fin

ished in about four years, was adopted

by'the legislature and published in 1804,

with all the reports and discussions in

the Tribunate and Council of State,

showing the original draft and all changes

made in it. Thus out of a prolonged

and critical process finally emerged the

most famous modern code of substantive

law, consisting of 2,281 sections, arranged

under titles and divided into three books,

preceded by a preliminary title. It was

the final product of the fusion of the

customary laws, wholly excluding all

feudal laws and customs, of royal ordi

nances and laws of the Revolution, and

of the vital principles of Roman private

law stated with the greatest possible

clearness and brevity.

On January 1, 1900, just a century

after Tronchet and his colleagues began

to draft the Code Napoléon, was ofii

cially promulgated a new general code

for the whole German Empire. We

should be able to look with confidence

for an outline of that code to the world

famous jurist, Dr. Rudolph Sohm, who

was the leading member of the com

mission that made it. From him we

learn that the re-establishment of the

German Empire was necessary to the

re-establishment of German law; that

that law, as embodied in the Civil Code,

“is compiled principally from the vari

ous provincial codes before mentioned,

and notably from those of Prussia and

Saxony.” He had told us long before

that “it would be a mistake to suppose

that the framers of these codes (the

Prussian Landrecht, etc.) were suddenly

inspired with some new and original

wisdom. The codes were of course con

structed on the basis of the law as it

previously existed. Inasmuch, then, as

prior to these codes (1'. 2., from the recep

tion of Roman law in the sixteenth

century down to the end of the

eighteenth) the law of the Pandects had

subsidiary force as law throughout the

whole of Germany, these codes must,

of course, have been framed more par
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ticularly on the basis of the Pandects.

The Prussian Landrecht, the Saxon and

Austrian civil codes, contain a large

number of legal rules which are directly

borrowed from the law of the Pandects."

While the Landesrecht, or “Provincial

Law," is expressly annulled, an incon

siderable number of its enactments re

main in force, which are, strictly speak

ing, “agrarian," because designed for

the farmer, for agricultural conditions

generally, as well as for the protection

of vested rights. As the farmer and the

merchant are and have been the two

great powers in German history, the

industrial and agrarian laws that survive

may well be compared to the jus civile,

while the laws of the Civil Code may be

said to resemble the Roman jus gentium.

The merchant has not inaptly been

called “the father of the Civil Code of

Germany" because, as commercial inter

course recognizes no national boundaries,

he was naturally the first to desire a

homogeneous system of civil rights. It

was the mercantile element in the Ger

man cities that eventually crushed the

spirit of feudalism; it was the mercantile

element that opened the way for an

Imperial Code by first creating a uni

form system of commercial law. The

first modern effort to give unity to law

in Germany was made, as a prelude to

the movement for natural unity, by the

German Bills of Exchange Law (Wech

selordnung, 1848-1850), while a general

Commercial Code (Gemeines Handel:

gesetzbuch), enacted in various states be

tween 1862 and 1866, was re-enacted

for the new Empire in 1871.

In juxtaposition with the foregoing

statement as to the influence of com

merce upon the unity of law in Germany

should be set the fact that the first step

towards the making of the existing Con

stitution of the United States was taken

in January, 1786, when Virginia issued

a call for a convention of states to meet

at Annapolis, in order to consider the

establishment of a uniform commercial

system. When Maryland prompted Vir

ginia to take that step, by proposing

that commissioners from all the states

should be invited to meet and regulate

the restrictions on commerce for the

whole, Madison saw at once the advan

tage of “a Politico-commercial commis

sion” for the continent. The outcome

of the meeting at Annapolis was the call

for a convention“to meet at Philadelphia

on the second Monday of the next May

to consider the situation of the United

States." All the world now knows that

three years and a half prior to the meet

ing of the Annapolis convention a pros

perous merchant of Philadelphia, Pela

tiah Webster, who began as early as

1776 to write on the currency, and in

1779 commenced the publication of a

series of “Essays on Free Trade and

Finance"—put forth, on February 16,

1783, as his invention, the entirely new

scheme of federal government embodied

in the existing Constitution of the United

States. The elaborate and finished essay

in which that epoch-making discovery

was announced is just as authentic as

the Constitution itself. Just as it may be

said that the merchant was “the father

of the Civil Code of Germany,” so it

may be said that a merchant was "the

father of the Constitution of the United

States.” In the plan of the great archi

tect large space is given to the influence

of the merchant. “Merchants," he said,

“must from the nature of their business

certainly understand the interests and

resources of their country the best of

any men in it. . . . Itherefore humbly

propose, if the merchants in the several

states are disposed to send delegates

from their body, to meet and attend the

sitting of Congress, that they shall be

permitted to form a chamber of com
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merce, and their advice to Congress be

demanded and admitted concerning all

bills before Congress, as far as the same

may eject the trade of the states. . .

Besides the benefits which Congress may

receive from the institution, a chamber

of commerce, composed of members from

all trading towns in the states, if prop

erly instituted and conducted, will prove

very many, I might almost say, innumer

able advantages of singular utility to all

the states. It will give dignity, uni

formity and safety to our trade." That

recommendation was the only funda

mental part of Pelatiah Webster's plan

which the Convention of 1787 failed to

adopt. But a century later his wisdom

and foresight in that respect were fully

vindicated by the creation of the Depart

ment of Commerce and Labor, which is

now performing in a general waythe func

tions which were to have been performed

by the Chamber of Commerce outlined

in his original plan. Thus it appears

that the first modern effort to give unity

to law in Germany was made by the

merchant class as a prelude to the move

ment for national unity; thus it appears

that the Annapolis convention called to

establish a uniform commercial system

really forced the meeting of the Federal

Convention of 1787; thus it appears that

the “wholly novel theory” of federal

government which was embodied in the

work of that immortal assembly was the

invention of a Philadelphia merchant

whose plan rested on two fundamental

concepts—a uniform and self-executing

system of federal taxation, and a uni

form commercial system that would

“give dignity, uniformity and safety to

our trade.”

While Pelatiah Webster's dream of a

uniform system of federal taxation, en—

forceable by a self-sustaining system of

federal government, has been fully real

ized, his dream of a uniform commercial

system, resting on the “uniformity" of

law, has been thwarted by the existence

of independent sovereignties who stand

to each other, so far as their domestic

codes are concerned, almost like foreign

nations. Out of that condition of things

has arisen a “Conflict of Laws" whose

embarrassments are endless. Against

those embarrassments the commercial

elements of this country are now

struggling as never before, because as

the commercial relations of the states

become more intimate and more com

plex, the disadvantages incident to the

conflict deepen in intensity. Why such

embarrassments are not actually greater

than they are it is hard to understand

when we consider the number of law

making bodies and the number of su

preme tribunals in active operation. N0

country in the world has ever been inun

dated by such floods of law, statutory

and judge-made, as are now streaming

from the forty-five state sovereignties

and the one federal sovereignty by which

we are governed. Nothing could be

more appalling than the sight presented

by an American law library, necessarily

a vast one, containing all the statutory

and judge-made law of those sovereign

ties as it now exists. In comparison

the books containing the statutory and

judge-made law of England are a mere

handful. The late and lamented Judge

W. W. Howe of New Orleans called

attention not long ago to the fact that,

comparing the size of the pages, the

forty-sixth volume of Louisiana Annual

Reports for the year 1894 contains as

much matter as the entire Digest or

Pandects, into which was condensed the

judge-made law evolved at Rome during

a thousand years. Nothing can so illus

trate the gravity of our present condition

as that contrast. It is generally under

stood that the first cause of a tendency

to codify Roman law and make it more
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accessible is to be found in the profusion

with which Diocletian and his successors

had used their legislative power, flood

ing the Empire with a mass of ordinances

which few persons could procure or

master. Certainly we now stand in a

like situation. The noblest effort so far

made to bring order out of the inco

herent mass is that embodied in the

monumental work known as the Ameri

can and English Encyclopaedia of Law,

whose value to the legal profession can

hardly be estimated. In its volumes

the American lawyer was permitted to

look upon the result of the first serious

attempt to reduce, systematize and re

fine the essence of our substantive law,

state and federal, carried as far per

haps as any such eflort could have been

carried at the outset. In it we have

before us, for the first time in the history

of English law, the fruits of centuries of

legal development in the old land, supple

mented by the wider experiences of the

new. The success of that great under

taking has no doubt prompted the project

of certain jurists who are now submitting

to the American Bar a most imposing

scheme, to be based on a million-dollar

foundation, whose goal is really nothing

more than a new American and English

Encyclopaedia of law in twenty volumes.

It is entirely inaccurate and misleading

to speak of such a digest of judge-made

law as “The American Corpus juris.”

The Corpus juris of Rome was made up,

as everybody knows, of the Code, pub

lished in 529; of the Digest or Pandects,

published in 533; and of the Institutes,

published before the close of that year.

It was specially provided by statute

that they, the Digest and the Code, should

be regarded as integral parts of one

great piece of legislation to be known

as the Corpus juris Civilis. That

term cannot therefore be applied with

accuracy or propriety to a digest without

statutory authority corresponding with

only one of its three elements,—the

Pandects. What we need is not a new

American Encyclopaedia or Pandects of

judge-made law, with no statutory

auth0rity,—a compilation “the big law

publishing firms” can construct with far

more skill and success than any inex

perienced foundation,—but a code, a

typical code of American state law, which

each state can voluntarilyadopt as its own

with the least change possible. Statesmen

of an extreme school, who spoke a few

years ago of the states as inconvenient

appendages to the Union, are learning

from their experience in national admin

istration that they are blessings in dis

guise. The more we expand, the more

we are nationalized, the plainer it be

comes that the national government can

not remain efficient if it is overburdened

with work that belongs of right to the

states. As the states must abide so

long as the Union abides, the nation

must learn as it grows older to draw all

possible benefits from the two systems

of law, while minimizing the incon

veniences and conflicts necessarily aris

ing out of the existence of two systems.

Such inconveniences and conflicts have

greatly multiplied recently as rapid inter

communication has drawn the states

nearer together than ever before, and

as the startling growth of governmental

power, state and federal, has intruded

itself, as never before, into the private

life of the citizen, following as it does

the apothecary to his laboratory, the

dairyman to his churn, the butcher to his

shambles andthe baker to his oven. The

widening circle of governmental power

has intensified the difliculties afliicting

both commerce and labor by reason, first,

of conflicting state codes; second, by

reason of the lack of uniformity between

state and federal laws touching the same

subject-matter. The result has been an
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outcry from many interests which, dur

ing the last twenty years, has set in

motion four great agencies which are

now working together with perfect har

mony and efficiency in the effort to

unify American law.

First among these agencies stands the

American Bar Association, which for

years has been doing its utmost to bring

about unity in state legislation upon

subjects of common interest, through

its standing committee upon "Uniform

State Laws." In order to render that

branch of its work more effective, an

affiliated association was created in 1890

by the New York Legislature by an act

authorizing the appointment of “Com

missioners for the Promotion of Uni

formity of Legislation in the United

States,” whose by-laws provide that

“The members of the Committee on

Uniform State Laws of the American

Bar Association shall be privileged to

attend the Annual Conference of Com

missioners and participate in the dis

cussion of the Conference, but without

the right to vote." These affiliated asso

ciations thus yoked together have already

accomplished very great things. Nine

teen national conferences of Commis

sioners from different states and terri

tories have been held, there being now

forty-eight states and territories, includ

ing the District of Columbia and the

Philippine Islands, represented in the

conference. The Uniform Negotiable In

struments Act (approved by the Confer

ence in 1896) has been adopted in thirty

eight states and territories. The Uniform

Warehouse Receipts Act (approved by

the Conference in 1906) has been adopted

in eighteen states. The Uniform Sales

Act (approved by the Conference in

1906) has been adopted in six states.

The Uniform Stock Transfer Act, ap

proved at the conference of 1909, is now

being presented to the several state

legislatures. The Uniform Bills of Lad

ing Act was adopted at the conference

in 1909, after the most careful criticism

by the large interests affected. The

Conference still has under consideration

the draft of a Uniform Partnership Act

and also the draft of a Uniform Incor

poration Act. All of these acts have

been prepared in response to the press

ing need of the business world to remove

as far as possible the uncertainty and

vexation arising from the widely difier

ing laws of the states and territories on

matters of daily importance. So far as

it has progressed the work of this organi

zation is admirable, and it is growing in

importance. Its president, Mr. Amasa

M. Eaton, opened a recent address with

the statement that “The subject of uni

form state legislation has become of

greater importance than ever during the

last year and is in the air all over the

United States."

While the work of unifying state

legislation was thus advancing under

the direction of the American Bar Asso

ciation and its worthy yokefellow, a new

force appeared in the person of the

National Civic Federation, headed by

Mr. Seth Low as president and Mr.

Samuel Gompers as vice-president. Very

recently that body has held a national

conference at Washington, “after con

sultation with other bodies interested

in promoting uniform legislation by the

states of the Union." In its last pro

gram a quotation is made from a

speech of the Hon. Elihu Root, who has

said: “Under the conditions which now

exist, no state can live unto itself alone

and regulate its affairs with sole reference

to its own treasury, its own convenience,

its own special interests. Every state

is bound to frame its legislation and its

administration with reference not only

to its own social afiairs but with reference

to the efiect upon all its sister states"; and
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from a speech of Mr. Samuel Gompers,

who has said: “One or two things will

eventually come: either Federal Govern

ment, as a matter of industrial and com

mercial necessity, will exercise the powers

which constitutionally belong to the

states, or, if that is to be avoided, the

states must move toward acting with

the greater degree of uniformity to the

successful and lawful conduct of in

dustry and commerce." The declara

tion is then made that “The entire nation

appreciates the movement for the Con

servation of National Resources inaugu

rated by President Roosevelt. But this

great project cannot be carried forward

to its perfect consummation unless the

states adopt with considerable uni

formitylaws upon the subjects of forestry,

water power, reclamation of lands by

irrigation, etc. . . . DuringtheNational

Conference on Taxation, under the aus

pices of the National Civic Federation

at Buffalo in 1901, it became apparent

that greater uniformity of state laws

upon the subject of taxation was most

desirable.” Thus the horizon has been

widened by the National Civic Federa

tion whose program has swept into

the struggle for unity in state legisla

tion such subjects as public accounting,

anti-trust and railway regulation, state

banking, life and fire insurance, fire

marshal laws, pure food laws, labor laws,

commercial laws, vital statistics, mar

riage and divorce, laws relating to women

and the custody of their children, and

laws regulating the public health and

good roads. That irresistible trend

towards unity in state laws, which is

widening and deepening every day under

the impulse of commercial necessity, has

suddenly brought into being still another

agency destined to be more potent, per

haps, than all others in the precipitating

the final result. The creation of the

annual conference of the chief execu

tives of all the states, known already

as “The House of Governors,” was little

less than an inspiration. This new insti

tution is destined to act as a hyphen or

buckle to unite the masses struggling

for the unification of American law with

the state legislatures through whose

agency it must be brought about, if at

all. Each annual conference will put

each governor abreast of the movement;

after each meeting he will be ready to

explain to the legislature of his state

how much has been accomplished and

how much remains to be done with its

co-operation. Thus it appears that the

machinery is all complete, and the public

mind thoroughly aroused by the pres

sure of a necessity which grows more

urgent every day. All that is lacking is

a more comprehensive and scientific

understanding of the end to be finally

attained. It is perfectly natural that

such an understanding did not exist

from the outset. Great movements

always grow as they advance; bit by bit

the new land has always to be won.

Theodosius laid down without executing

the comprehensive plan of codification

which Justinian, after the lapse of a

century, finally carried out. When the

members of the Annapolis convention

met in September, 1786, simply for the

regulation of the restrictions on inter

state commerce, they did not under

stand that the only practical outcome

of their meeting was to be the calling

of the famous convention at Phila

delphia, which in the next year formu

lated the existing Constitution of the

United States.

The time has arrived when the Ameri

can people must awake to the fact that

its greatest and most pressing need is

a comprehensive and typical code of

state law, embracing all the subjects

of legislation common to all, which each

state may enact as its own with as little
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change as possible; that, without a recog

nized standard, the unification of Ameri

can law is impossible. Nothing could

be more fortunate than the gradual and

unconscious approach which has so far

been made towards such an ideal. The

fact that thirty-eight states and terri

tories have been able to adopt a Uniform

Negotiable Instruments Act; the fact that

eighteen states and territories have been

able to adopt a Uniform Warehouse Re

ces'pts Act, puts the fact beyond ques

tion that all may be induced gradually

to adopt a scientifically constructed

state code embracing every other subject

in which they have a common interest.

Savigny made a revelation when he said

that law is the natural outcome of the

consciousness of the people like their

social history of their language; that it

is part and parcel of the national life.

By the operation of natural forces the

states are rapidly moving towards the

inevitable uniformity through the cease

less pressure of commercial necessity.

That process needs only to be hastened

and moulded by artificial means. When

we add our experience to that of Eng

land we have had, counting from the

Year Books, six centuries of judge-made

law, the inevitable prelude to scientific

legislation. It is a truism with jurists

of the' historical school that remedial

equity is everywhere older than remedial

legislation. With the reign of Alexander

Severus the power of growth in Roman

judge-made law seems to have been

exhausted. From that time the history

of Roman law is the history of the

Imperial constitutions and of the

attempts made to subject the unwieldy

mass to codification. Thus it was that

the departing spirit' of the creative

epoch of Roman law infused itself into

the voluminous rescripts of Diocletian

and his successors. The creative epoch

of English and American judge-made

law has probably closed, and the result

is embodied in a tangled mass of un

digested precedents at which Roman

jurists would have stood aghast. The

first step to be taken in order to extri

cate ourselves from such ‘a condition

involves the construction of a typical

and scientific code of state law, substan

tive and adjective, condensing within a

reasonably narrow compass the fruits of

our entire legal development. Such fruits

should be so formulated as to embrace all

the leading subjects in which the states

have a common interest. The experience

wezhave had alreadyin the making of state

codes should greatly facilitate the work

which should be one rather of selection

than creation. The "House of Gover

nors” can easily arrange an equitable

scheme by which all the stat% may

contribute, upon the basis of popula

tion, to the expense of maintaining an

interstate code commission, to consist

of jurists of the highest order. Such

jurists should be at once scientific

and practical men of the type of

David Dudley Field, William M.

Evarts and John C. Spooner. As the

Code Napoleon was completed from the

first draft to the finish in four years,

certainly that time should sufiice for

this undertaking. In Germany or France

such a work would be executed without

the slightest hesitation. After the fin

ished product becomes accessible the

state legislatures would no doubt adopt

it, under the pressure of public opinion,

by the normal process through which state

codes are now adopted or revised at stated

intervals. After a recognized standard

has once been formulated, its rapid ac

ceptance would be inevitable. The ex

pense of the Interstate Code Commission

should be borne of course by the states

themselves; their dignity and indepen

dence forbid an appeal for aid to any in

dividual or institution for such a purpose.
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Before such an Interstate Code Com

mission can be organized Congress should

begin to wipe out the confusion now

existing in our federal statutes, little

less than a national disgrace, by the

creation of a Federal Code Commission

to be charged with the duty of making

a really scientific code of federal law,

substantive and adjective. The pro

posal recently made by the President

for a commission to prepare a code of

adjective law or procedure is too narrow;

the work of such a commission should

embrace also the substantive law which

is in sore need of careful revision. The

two entirely independent commissions

should promote the common object by

working side by side, at Washington, in

comfortable quarters which Congress

should provide. In that way they would

be able to devise harmonious regulations

as to subjects upon which both state

and nation must legislate, defining more

clearly at the same time where state

power should end and where federal

power should begin. One-half of the con

fiicts that now arise are caused by the

absence of such legislation. Above all two

such bodies working independently and

yet in concert should be able to formu

late a simple system of legal procedure,

embracing the enforcement of both legal

and equitable rights, for the common use

of all tribunals, state and federal. That

part of the work alone would save mil

lions annually to the nation in the ex

penses and delays of litigation. Rich

as we are. we cannot afford to prolong

existing systems, reeking as they are

with unnecessary and oppressive expen

Washington, D. C.

ditures, apart from the constant mis

carriages of justice. No more inviting

field for real fame ever opened before

a dominating personality equal to the

opportunity. Certainly in President Taft

we have a great jurist of wide experience

who should find in the unification of

American law a task more congenial

than any in which he is now engaged.

Tariffs come and tariffs go, but a great

code goes on forever. The President

should supply the driving power to the

existing machinery. On the one hand,

he should exhort “The House of Gover

nors" to provide the means for the

organization of the Interstate Code Com

mission, while on the other he should

urge Congress to delay no longer the

creation of a Federal Code Commission

to work in harmony with it. Of both

Commissions the President might well be

the ex officio chairman. He should be

the harmonizing ligament between them.

If it be urged that he has no time to

give even to the initiation of such an

undertaking, it may be answered that

he is not a more busy man than Napo

leon, who presided in person over fifty

seven of the one hundred and two

sessions which the Council of State

devoted to a critical examination of each

section of the draft of the Code Napo

léon. From Thibaudeau, who was

present, we learn that “he regulated and

directed the discussion, guided and ani

mated the debate." Napoleon made no

mistake when he prophesied that after

all his battles are forgotten he will go

down to a very late posterity "with his

code in his hand."
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By WALTER GEORGE SMITH

PRESIDENT OF THE CONFERENCE OF CoMMIssIoNERs 0N UNIFORM STATE Laws

HE action of the recent conference

called by the National Civic

Federation, which held its sessions in

Washington from January 17 to 19,

1910, in giving a unanimous approval

to the Uniform Divorce Act, must

have great weight in influencing public

opinion in favor of uniform divorce

legislation. The fact that the governors

of more than thirty states and territories

were assembled in convention during

the sessions of this conference and

received personally the resolutions

adopted by it, recommending various

commercial acts relative to negotiable

instruments, sales of goods, warehouse

receipts, bills of lading, and other

subjects, will advance the cause of

uniformity in commercial matters ap

preciably, for, as was justly said by

Governor Hughes in his address to his

fellow Governors, in order to make

the cause of uniformity among the

different states successful, the move

ment in each state must have the moral

weight of each Governor's approval

back of it.

So far as business and commercial

matters are concerned, it seems as if

success were within sight. Different

conditions surround the Uniform Divorce

Act and the whole subject of divorce.

While it is true that the states of

Delaware, New Jersey and Wisconsin

have adopted substantially all of the

cardinal principles of the Uniform

Divorce Act and have embodied them

in new statutes, there is a strong under

lying opposition which develops when

ever the act, adapted to the form of

the statutes of any of the states, is

presented for legislative consideration.

Even in the legislature of Pennsylvania,

on whose initiative the Divorce Congress

was assembled and which in the act

creating the commission distinctly stated

“that the constantly increasing number

of divorces in the United States has

been recognized as an evil of threatening

magnitude fraught with serious con

sequences to the well-being of our

institutions and civilization," a de

termined opposition was developed to

the adoption of a uniform act. Either

in consequence of this, or of indiflerence

to the subject, the bill has failed to be

voted on out of committee for two

entire sessions, and this notwithstanding

the fact that it was approved by repre

sentatives of practically all Christian

denominations in the state and by many

of the leading newspapers.

It is not to be believed that the lan

guage of the legislature of Pennsylvania,

speaking of divorce as an evil, does not

represent the sentiment of the vastly

preponderating majority of the good

people of that commonwealth as it

does of those of most of the states; but

while, with the exception of a very few

radical individuals, divorce is admitted

to be an evil, when it comes to the

suppressing of that evil, even by so

sane, conservative and moderate a

measure as the uniform divorce law,

alarm is taken and opposition develops

which manifests its power by postpone

ment and quiet suppression in committee.
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There is no phenomenon of modern

times more interesting than the rapidly

accelerating rate of divorce in the

United States. Without dwelling upon

the statistics of the recent reports of

the Census Bureau, it is suificient to

say that there is now one divorce for

about every twelve marriages, and the

rate has been increasing year by year dur

ing the past four years. There is no prin

ciple of political economy more obvious

than that which teaches that the laws

enacted and carried into efiect by a

representative government must respond

to popular sentiment. Otherwise,

though they may remain upon the

statute book, they become obsolete.

There have been divorce laws in

almost all of the states of the Union

since the adoption of the federal Con- >

stitution, and during the colonial period

divorces were by no means unknown,

especially in the New England colonies.

The changed attitude towards marriage,

brought into the religious belief of many

European peoples by the leaders of the

religious revolt of the sixteenth century,

bore fruit in divorce legislation. Since

the opinion of the leaders of Puritan

thought did not differ essentially from

that of Milton, that marriage was

entirely devoid of sacramental character,

divorce seemed under certain conditions

entirely reasonable.

There is no evidence, however, that

there was at any time any element in

society of sufiicient respectability to

attract notice that advocated divorce

on any ground excepting such as made

the condition of the injured party

intolerable. Such teaching as that the

marriage contract differs in no respect

from any other contract and the status

may be terminated at the will of either

of the parties whenever the burden

becomes irksome, finds no support

in the early history of divorce in the

United States. While Protestant

Christianity had given up the sacra

mental view of marriage, it retained

in practice the same respect, or rather

reverence, for marriage as all bodies

of Christians had always entertained.

And so the principle, which is funda

mental in Christian society and dis

tinguishes it from the highest civilization

of Rome, that marriage is monogamous

and life-long, has been practically ac

cepted by all sociologists and legislators

up to very recent times,—and this

notwithstanding the fact that Protestant

Christianity interpreted the teachings

of our Saviour so as to permit divorce

in intolerable cases, such as adultery,

cruelty and desertion, which were gradu

ally extended to conviction of crime

and other causes that need not be

enumerated.

Within a generation, however, this

portentous revolution in the attitude

of men and women towards the most

important status of social life has been

gathering force, and probably for the

first time since Christianity came into

general acceptance among civilized

peoples, a school of sociological teachers

has had the courage to come out

frankly and ‘accept the logical conse

quences of the proposition so often

asserted in the past, that marriage is

a civil contract only. While admitting

its accidents are somewhat peculiar,

none the less, according to this school.

there is no philosophical reason why it

should not be treated like any other

contract, and when either party com

mits a breach of its conditions it should

be dissolved. Such teaching has met

acceptance and appears to be gaining

ground, notwithstanding that many

of its advocates have had the candor

to admit that in order to sustain it the

sanction of Christianity in any of its

forms must be cast aside.
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It is well known in the history of

human thought that whenever a ten

dency towards evil develops, promptly

there appear writers and speakers who

put themselves at the head of the new

school, which asserts that, far from

being evil, the new teaching is for the

betterment of mankind and its leaders

are the apostles of a higher life. Another

element that has had great influence

in producing lax divorce legislation

has been a kindly human feeling,

extended especially towards women as

the weaker sex, that their lives ought

not to be wrecked by an unhappy

marriage; that they should be relieved

from the consequences, even though

brought about by their own intelligent

act, and allowed another chance for

happiness in this world.

The lack of reverence for tradition

and the loosening of the ties of dog

matic faith are particularly evident

in the American people, and, with an

exceeding self-confidence and certainty

that their point of view is right, they

cheerfully face the consequences of a

social revolution,—probably more far

reaching than any that could be brought

about by other causes, no matter what

they might be. For, if not checked,

the tendency towards a freer and freer

system of divorce must result in the

destruction of the family, upon which,

it is a truism to say, the state has been

built. Yet it is insisted by sober

minded men that the average of morality

in the relations of the sexes is far higher

in the United States than in countries

where no divorce laws prevail, forgetting,

as they do, that morality from the

religious and truly philosophical point

of view does not depend upon the

conventions of society or the legislation

of the state, and that the same act

done under color of law, where divorce

is permitted, is not more moral than
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where forbidden in a country where

no divorce law obtains.

It is not to be believed, however,

that when the public mind has been

educated to a full appreciation of its

consequences they will accept the phil

osophy now being so industriously

taught in many of our higher institu

tions of learning both to young men

and young women, that there is no

ethical or religious rule whereby the

relations of man and wife are to be

governed other than those contained

in statutory enactments. Dogmatic

faith, it is true, has largely waned, but

the impetus given by Christianity has

not lost its force. Unconsciously to

themselves, many men and women

are leading moral lives thinking that

they do so because of their own in

nate sense of honor and justice, who

really are the heirs of a Christian her

itage. There are not wanting evidences

that there is a gradual awakening of

the public conscience to the enormous

consequences that will follow from a

failure toicorrect our present discordant

divorce laws, and, as has been frequently

said, all right thinking men and women,

excepting that small school who would

make marriage a mere matter of agree

ment, to be dissolved at the option of

either party and without the necessity

of the consent of the state either to its

inception or to its dissolution, may

unite in advocating the adoption of the

uniform divorce law in all the states

where divorce is permitted. Such

scandalous situations as were developed

_in the famous case of Haddock v.

Haddock, where a man was recognized

as being lawfully married to one wife

in Connecticut and another in New

York, will be ended by the adoption of

the simple jurisdictional clauses of that

act, and the conscience of each state

will be left to deal with the question
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whether divorce shall be permitted

at all within its borders and for its

own citizens, and, if so, what causes

shall be deemed sufficient.

A brief recapitulation of the essential

points of the uniform divorce act will

be appropriate :—

All suits for divorce shall be brought

only in the state where the plaintiff

or the defendant had a bona fide resi

dence.

When courts are given cognizance

of suits where the plaintifi was domiciled

in a foreign jurisdiction at the time

the cause of complaint arose, relief

should not be given. unless the cause

of divorce was recognized in such

foreign domicil. The same rule applies

when the defendant was domiciled

in a foreign jurisdiction.

Where jurisdiction for absolute di

vorce depends upon the residence of

the plaintifi or of the defendant, not

less than two years’ residence should

be required where such plaintifi or

defendant has changed his or her

domicil since the cause of divorce

arose.

The injured party, husband or wife,

should have the option to apply either

for an absolute divorce, or for a divorce

from bed and board.

The causes for divorce should be

restricted to offenses of so serious a

character as to defeat the objects of

the marital relation. They should never

be left to the discretion of the court.

Causes for annulment of marriage

and for divorce, both absolute and

legal separation, are grouped into three

classes. Those for annulment of the

marriage are such as are usually recog

nized in all civilized communities.

Causes for absolute divorce represent

the prevailing sentiment in most of the

' states of the Union. They are as follows:

Adultery, bigamy, conviction of crime

in certain classes of cases, intolerable

cruelty, willful desertion for two years,

habitual drunkenness; and the same

causes are ground for legal separation

with the addition of hopeless insanity

of the husband at the suit of the wife.

This paragraph must be read in the

light of the resolution, however, that

the causes herein enumerated are those

recognized in the great majority of the

states, and there was no desire on the

part of the Divorce Congress that

any state should enlarge its causes of

divorce where they were less than those

enumerated, and in such states where

these causes were recognized they

would prefer to see them reduced rather

than increased.

When conviction of crime is made

a cause, it must be followed by con

tinuous imprisonment for at least two

years.

Absolute divorces should not be

granted for insanity arising after mar

riage.

Desertion, when a cause, should

never be recognized unless persisted

in for at least two years.

The defendant should have full oppor

tunity, by notice brought home to him,

to have his day in court if his residence

is known or can be ascertained.

Any one named as a co-respondent

should be given an opportunity to

intervene.

Hearings and trials should always be

before the court and not before any

delegated representative of it, and in

all uncontested cases, and in any other

where the court may deem it proper,

a disinterested attorney should be as

signed to defend the case.

A decree should not be granted unless

the cause is shown by affirmative proof,

aside from any admissions on the part

of the respondent.

A decree dissolving the marriage
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should not become operative until

the lapse of a reasonable time after

hearing or trial upon the merits of

the case.

In no case should the children born

during coverture be bastardized, ex

cepting in the case of bigamous mar

riages or in the usual exception of

impossibility of access.

A divorce obtained by an inhabitant

of a state, in another state or country

to which he has gone for the purpose

of obtaining it, or for a cause which

would not authorize a divorce by the

law of the state of domicil, should

have no effect therein.

Fraud or collusion in obtaining or

attempting to obtain a divorce should

be made statutory crime by the criminal

code.

It is not to be believed that the

Philadelphia, Pa.

adoption of this act in all the states

(and as will be noted none of its pro

visions are new but all are drawn in

part from statutes of some of the states)

will stop divorce or even materially

reduce the number of decrees, but it

will have a tendency to awaken the

public mind to the fact that the state

has a responsibility as well as the

individual, and that it is shirked unless

there is a thorough sifting, as would

be the case in any other law suit, of the

facts and circumstances prior to the

granting of a decree. If, therefore, the

uniform divorce law is accepted, it

will be the first step in divorce re

form, and as such may properly be

supported even by those whose re

ligious or philosophical views require

them to oppose absolute divorce for

any cause.

Is Lying Increasing?

BY H. B. BRADBURY, or THE New YORK BAR

HE only safe way to call a man a

liar is to slap him on the back

and laugh like h—- when you do it,”

quoth a Virginia friend of mine. The

stigma which this epithet carries with

it is hotly resented in portions of the

country other than that south of Mason

and Dixon's Line. But whether the re

sentment takes the form of guns or fists,

depends upon local custom.

That lying has been abhorred and

liars hated and despised from time

immemorial, the history and literature

of all ages record.

A liar is a fool, Lord Chesterfield

assured his son, in efiect; which comes

nearer to being sound doctrine than the

u

assertion of the knowing one that a

man must be mighty smart to be a good

liar.”

The inspired Book directly and in

directly inveighs against lying as a sin

more often, I believe, than it does against

any other infraction of the moral law.

The commandment, “Thou shalt not

bear false witness against thy neigh

bor," is repeated twice in the Old Tata

ment‘; and the Master makes it universal

in its application by omitting the words,

"thy neighbor," and declaring simply,

“Thou shalt not bear false witness.”

Scarcely any of the inspired writers

 

l Exodus, 20:16; Deuteronomy, 5:20.

’ Matthew, 19:18.
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failed to take a fling at lying and liars,

or to commend the virtue of truthful

ness. Let us take a few at random :—

They that observe lying vanities forsake

their own mercy.‘

Let the lying lips be put to silence; which

speak grievous things proudly and contemp

tuously against the righteous.‘

These six things doth the Lord hate; yea,

seven are an abomination unto him: A proud

look, a lying tongue, and hands that shed

innocent blood, an heart that deviseth wicked

imaginations, feet that be swift in running to

mischief, a false witness that speaketh ies,

and he that soweth discord among his

brethren.°

Trust ye not in lying words.‘

He that speaketh truth showeth forth

righteousness; but a false witness deceit.’

Wherefore, utting away lying, speak every

man truth wit his nei hbor.a

Hap y art thou, O srael: who is like unto

thee, 6) people saved by the Lord, the shield

of thy help, and who is the sword of thine

enemies shall be found liars unto thee; and

thou shalt tread upon their high laces.“

The lip of truth shall be establis ed forever;

but a lying tongue is but for a moment.‘0

For our transgressions are multiplied before

thee, and our sins testify against us; for our

transgressions are with us; and as for our

inigmties, we know them; In transgressing

an lying against the Lord, speaking op res

sion and revolt, conceiving and uttering rom

the heart words of falsehood."

I hate and abhor lying."

One of themselves, even a rophet of their

own, said The Cretians are a ways liars, evil

beasts, show their bellies."

But the fearful, and the unbelieving, and

the abominable, and murderers, and whore

mongers, and soroerers, and idolaters, and all

liars, shall have their part in the lake which

burneth with fire and brimstone; which is the

second death."

With the need for all of this attention

to a prevalent sin, it is no wonder David

in his haste cried:

All men are liars."

Nor is it a wonder he uttered the

prayer:

 

Remove from me the way of lying."

Then we have the example of the

woman who tried to steal another

woman's baby by lying and declaring it

was her own. Her mendacity was dis

covered by Solomon's little “blufi," in

ordering the babe to be severed in twain

and a half given to each claimant. The

real mother objected and consented that

the child be given to the false mother

rather than have it killed. But the

false mother consenting to the arrange

ment, Solomon knew she was lying about

her motherhood of the babe.

The story, somewhat less authentic,

from the Apocrypha, about the two

priests who testified glibly enough as to

certain alleged wrong doings of the

beautiful Susanna, wife of Joachim, in

her Babylonian garden, is another ex

ample. The priests demanded that she

consent to certain proposals of theirs

and “she consented not.” Then they

denounced her. They charged her with

improper conduct with another man.

But after she had been convicted on the

false testimony of the priests and was

about to be executed, Daniel demanded

a new trial and ordered the witnesses

separated. The stories were again as

glibly told, up to a certain point. Then

Daniel asked :

“Under which tree in the garden did

it happen?”

“Under the holm tree."

The other witness was then called

without giving the two a chance for

consultation. The second repeated the

story and as he was about to depart

Daniel said :

“Stay! Under which tree did you see

them together?"

He hesitated, and then replied :—

“Under the palm tree" (in an oppo

site side of the garden).

"Thou hast lied," said Daniel.

' onah, 2:8.

' salms, 31:18.

‘ Proverbs, 6:16 to 19.

° {)eremiah, 7:4.

" roverbs, 12:17.

' Ephesians, 4:25.

° Deuteronomy, 33:29.

1° Proverbs. 12:19.

" Isaiah, 59:12 to 13.

1' Psalms, 119:163.

1' Epistle of Paul to Titus, 1:12.

1‘ Revelation, 21:8.

'5 Psalms, 116:11. 1° Psalms, 119:29.
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So the two priests were put to death

instead of the beautiful Susanna, whose

virtue was vindicated and whose life

was saved by a sharp cross-examiner.

Modern lawyers are not always as suc

cessful as Daniel was in detecting false

hood by cross-examination.

With all this evidence of the preva

lence of lying in the ancient world we

perhaps may wonder if the frequent

declarations, of judges and others, that

perjury is prevalent to a greater extent

than ever before, do not merely iridi

cate the ever-present inclination to exalt

ancient and decry modern times.

Perjury has always been considered

a heinous crime. For one reason, be

cause it is so diflicult to detect. Another

is that the consequences flowing from it

are so serious, and, in criminal cases,

may, without exaggeration, be termed

horrible. In civil cases the whole power

of the state may be called upon to

enforce a judgment in favor of one man

against the property of another, which

decree rests upon a lie for its validity.

Nothing more horrible can be con

ceived than sending to the electric chair

an entirely innocent man, whose convic

tion has been brought about by false

testimony. It is truly better that a

thousand guilty murderers should escape

punishment than that one innocent man

should be judicially murdered; and it is

a matter of record that innocent men

have been thus unfortunate.

The considerations are obvious there

fore, that have led lawmakers, in all

times of which we have any records, to

prescribe serious punishment for the

crime of false swearing. It has fre

quently been made a capital offense.

In spite of the constitutional inhibition

against cruel and unusual punishments,

some of the Southern states found it

necessary to pass stringent laws on this

subject, which were applicable to negroes

and mulattoes only (not confined to

slaves). Doubtless they were not pro

tected by the Constitution in this regard.

By chapter 92, of the laws of 1822, of

Mississippi, it was provided (§59), that

if “any negro or mulatto" shall “have

given any false testimony, every such

offender shall, without further trial, be

ordered by the said court, to have one

ear nailed to a pillory, and there to

stand for the space of one hour, and

then the said ear to be cut off, and there

after the other ear nailed in like manner,

and cut off at the expiration of one

other hour, and moreover to receive

thirty-nine lashes on his or her bare

back, well laid on, at the public whip

ping post, or such other punishment as

the court shall think proper, not extending

to life or limb."

Such a statute sounds like a product

of the dark ages in this day. So do the

accounts of the burning of “witches"

in New England, later than 1822.

The statutes of the various states as

well as the acts of Congress are still very

severe in their punishment of perjury.

But whether there is more or less false

swearing now than there has been in any

' other era, it is impossible to tell, because

there are no statistics on the subject,

and can be none, which would be authen

tic. Two well-advertised politicians in

New York, who were rivals for the

same ofiice, passed the lie direct on

several occasions. One of these men

at least, as a judge, has been known to

deplore the prevalence of perjury in the

courts. Falsehood must lie between these

men somewhere. But we cannot classify

them or their utterances as being truthful

or untruthful. Therefore, for the same

reason, we are unable to determine the

sum total of perjury per thousand of

inhabitants in our own area, any more

than we are able to discover the same

percentage in any other age. So long
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as falsehood hath a “goodly outside” it

will be found attractive, and our experi

ence is that attractive things are rarely

entirely abolished.

Whether, as some jurists declare,

60 Wall Street, New York City.

women are more prone to false swearing

than men, will probably also remain a

mooted question. To paraphrase the

Master, let the man who is free from

lying make this charge against woman.

The Right to Change One’s Name

NE of the most entertaining legal opinions

we have ever encountered was that

written by Mr. Justice Irving G. Vann of the

New York Court of Appeals in the case of

Smith v. United States Casualty Company,

decided Feb. 8, 1910. This opinion, which

was not less able than interesting, was

announced in an insurance case, the court

upholding without a dissenting voice the

common law right of a man to change his

name, and his right to recover a policy of

insurance issued to him under an assumed

name:—

"The history of literature and art fur

nishes many examples of men who aban

doned the names of their youth and chose

the one made illustrious by their writings

or paintings. Melanchthon’s family name

was Schwartzerde, meaning black earth,

but as soon as his literary talents devel

oped and he began to forecast his future

he changed it to the classical synonym by

which he is known to history.

“Rembrandt's father had the surname

Gerretz, but the son, when his tastes broadened

and his hand gained in cunning, changed it

to Van Ryn on account of its greater dignity.

“A predecessor of Honoré de Balzac was

born a Guez, which means beggar, and

grew to manhood under that surname.

When he became conscious of his powers

as a writer he did not wish his works to

be published under that humble name, so

be selected the surname Balzac from an

estate that he owned. He made the name

famous, and the later Balzac made it irn~

mortal.

"Voltaire, Moliere, Dante, Petrarch,

Richelieu, Loyola, Erasmus and Linnaeus

were assumed names. Napoleon Bonaparte

changed his name after his amazing vic

tories had lured him toward a crown, and

he wanted a grander name to aid his daring

aspirations. The Duke of Wellington was

not by blood a Wellesley but a Colley, his

grandfather, Richard Colley, having assumed

the name of a relative named Wesley, which

was afterward expanded to Wellesley (S.

Baring-Gould's Famous Names and Their

Story, 391). This author in his chapter

on Changed Names gives many examples

of men well known to history who changed

their names by simply adopting a new one

in place of the old.

“Mr. Walsh, in his Handbook of Literary

Curiosities, makes an interesting statement

at page 778: ‘Authors and actors know the

value of a mouth-filling name. Herbert

Lythe becomes famous as Maurice Barry

more, Bridget O’Toole charms an audience

as Rosa d'Erina, John H. Broadribb becomes

Henry Irving. Samuel C. Clemens and

Charles R. Browne attract attention under

the eccentric masks of Mark Twain and

Artemus Ward. John Rowlands would

never have become a great explorer unless

he had first changed his name to Henry M.

Stanley. James B. Matthews and James

B. Taylor might have remained lost among

the mass of magazine contributors but for

their cunning in dropping the James and

standing forth as Brander Matthews and

Bayard Taylor. Would Jacob W. Reid have

succeeded as well as Whitelaw Reid?’ While

some of these names were merely professional

pseudonyms, others were adopted as the

real name and in time became the only name

of the person who assumed it.

“Many other instances of voluntary change

of name, both given and surname, might

be added, but we will mention only two

more." It is then recounted how Hiram

Ulysses Grant came to be called Ulysses S.

Grant, and how, in his teens, Stephen

Grover Cleveland dropped his baptismal

name.
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BY THE EDITOR

Divorce: A Study in Social Causation. By

James P. Lichtenberger, Ph.D., Assistant Professor

of Sociology. University of Pennsylvania. Columbia

University Studies in Political Science, v. 34, n0. 3.

Pp. 225 + index 4. Columbia University, New

York. (82.)

R. JAMES P. LICHTENBERGER, of

the department of sociology of the

University of Pennsylvania, has made a

study of the causation of divorce which is of

scientific value despite an apparent tendency

to indulge in speculation concerning subjects

for which social science has scarcely yet

furnished tools for accurate investigation.

His point of view and general method of

treatment are the right ones, and the outline

of the causes of the rapid increase in the rate

of divorce in the United States can be ap

proved exoept in some minor particulars,

while the fundamental propositions that

divorce is the cause rather than the result of

divorce legislation, and that the restrictive

power of the law cannot materially check

the evil, are of course sound. In this regard

the attitude of the author deserves to be

cordially endorsed when he declares (p. 146) :—

Mistaking the eflect for the cause. and without

adequate a rehension of the nature of the social

forces whic are roducing changed conditions

throughout our w ole social fabric, many have

looked u n the spread of divorce as an unmiti

gated evi and have sought to re re the divorce

movement by more stringent an uniform divorce

laws. This is to treat the symptoms rather than

the disease. This method 0 procedure will pro

duce many good results. but its futility in respect

to its influence u n the divorce rate needs no fur

ther demonstration than a clear apprehension of

the causes involved.

The first thing one looks for in a monograph

of this kind is a statement of the extent to

which divorce has actually increased in the

United States. Dr. Lichtenberger presents

official statistics covering the forty-year

period from 1867 to 1906 and analyzes them

at length. He finds that the ratio of divorces

to marriages is constantly increasing, being

in 1905 approximately three times what

it was in 1870. Other interesting deductions

from the statistics are made, but this threefold

increase is the fact of greatest importance

to the general reader, while stress laid in

another chapter on the fact that the period

of this increase is co-extensive with the un

precedented development of commercial enter

prise in this country since the Civil War

suggests the line of reasoning selected.

At the outset, however, a precise estimate

of the real significance of increasing divorce

is missing. Are we to consider that there is

three times the weakening of family ties now

that there was in 1867? Obviously not, for

legal divorce and real divorce are not identical;

there may be a disruption of the family

without recourse to legal remedies. Legal

divorce is not the only possible symptom

of the disintegration of the family, for it may

show itself in many forms of immorality not

necessarily leading to divorce. The truth

of this the author himself seems to recognize

when he says (p. 143) that "the study of

divorce statistics can only be of service in

indicating imperfectly the degree of dis

affection in the family life. Legal divorce

can never be more than an approximate

index to the actual divorce in a population."

Admitting this principle, however, he never

theless seems not to go quite far enough

in applying it. Human nature can undergo

no great change in such a short period as

forty years. and the presumption against

which Dr. Lichtenberger has to contend is

that the increase of legal divorce is of only

superficial significance, no fundamental modi

fication of family institutions having been

likely to take place. The author does not

even recognize the existence of this pre

sumption, but treats the increase in legal

divorce as if it fairly approximated the

actual tendency toward the disruption of

matrimonial ties. He therefore fails to take

into account considerations which might

have led him to correct an error of perspective

necessarily resulting from taking the statistics

as the point of departure for discussion of

the main theme.

In consequence, the symmetry of the

treatment is mutilated by the omission of an

important topic. Before we study divorce

we must consider marriage itself. Divorce

results from the operation of forces disrupting

the family after marriage, but it may have
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been that at the time the marriage was con

tracted their operation could have been

clearly foreseen and that the marriage was

inherently bad. The knot may not only

have been unloosed, it may not have been

properly tied in the first place. Divorce

is one form of laxity of the matrimonial bond,

but palpably ill-mated or unfit marriages

are another form not less important. If it

were shown that an increasing divorce rate

were counterbalanced by a gradual im

provement in the quality of marriages, the

growing laxity of the one might then by ofiset

by the growing wholesomeness of the other.

In other words, the threefold increase in the

divorce rate has significance only with refer

ence to the fundamental postulate that

marriages are no better than they were forty

years ago, no less recklessly and imprudently

entered into, no more restrained by parental

authority and by the supervision of church

or state, and no more satisfactory as regards

the age and other circumstances of the

contracting parties. The opinion may be

ventured that there is a difference in this

respect between contemporary conditions

and those of forty years ago. It may not

be a great difference, but it would be strange

if the increased pressure of competition in the

industrial field had not reacted upon the

family in such a way as to tend toward

the transformation of marriage into an

institution better able to maintain the

well-being of the entire family, in a state

of closer solidarity. It would be natural

to expect, therefore, that marriage is nowa

days usually contracted with a deeper sense

of its responsibilities and upon the foundation

of a more intelligent and sympathetic attach

ment, and that even though divorce may have

increased threefold, the increase must have

come about largely because of the increased

willingness with which divorce is resorted to,

whereas the proportion of good marriages to

bad as a matter of fact may have increased

rather than diminished.

It seems to us, therefore, that the author

should have prefaced his sociological investi

gation of divorce with an investigation of the

tendency toward or away from real as opposed

to legal marriage, just as he has recognized

a distinction between real and legal divorce.

The result would doubtless have led him to

modify slightly his views regarding the

increase of real divorce. He might also with

advantage, before proceeding to consider

the causation of divorce, have embarked

upon the inquiry as to how far the subject

resolves itself into that of a growing popular

disposition to make use of legal remedies.

Dr. Lichtenberger does clearly recognize

the distinction between the growth of the

evil itself and the growing use of the remedies

invoked to redress it. He however postpones

to a later part of his book matter which

would preferably be put first. In the four

chapters which treat of the general causes

of the increase, he is lumping together factors

which operate directly upon the permanence

of marriage and those which merely affect

the motives which lead the aggrieved parties

to have recourse to litigation. Obviously

the former process is that which demands

chief attention; the increased popularity

of the action of divorce may well serve to

introduce the main topic, but should not be

confused with it.

We would then suggest that Dr. Lichten

berger, like a great proportion both of the lay

and expert writers on divorce, so far falls

victim to confused processes of reasoning

that he makes himself out somewhat of an

alarmist over conditions which are not so

significant, either ethically or sociologically,

as is often supposed. Data are scarcely

obtainable to confirm this conclusion, but

we think there is good reason to suppose

that the growing laxity of the marriage bond.

of which divorce is one symptom, has been

partly offset‘ by an improvement in what

might be called the initial stability of marriage.

Moreover, when we have also considered

the popularization of law in general, on which

Professor Willcox lays stress as one of the

causes of divorce, and the popularization

of the action of divorce in particular, and in

addition a multitude of other causes, economic.

social and religious, which have made it

easier for people to seek remedies for evils

that formerly were suffered to remain un

redressed, we see that the supposed increase

of true divorce must be still further ofiset

by eliminating the purely remedial aspects

of the subject. The consequence is that

instead of a threefold increase in real divorce.

the rate of increase during the past forty

years must actually have been much smaller.

Such a manner of approach would present

to the reader a correct perspective at the

outset instead of allowing him at best to

acquire it piecemeal in the course of a round

about treatment. It is impossible not to
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regard Dr. Lichtenberger's assertion as to

this supposed transformation in family in

stitutions within so brief a period as a chal

lenge to debate, for such changes of a funda

mental rather than secondary nature as are

assumed to have taken place would appear

too vast to be explainable by the general line

of reasoning which he adopts.

That the ratio of real divorces to marriages

has increased, however. cannot possibly

be denied.‘ This increase is to be attributed

in our judgment to the following causes,

which Dr. Lichtenberger. following Professor

Willcox, approves: "The Popularization of

Law," "The Emancipation of Women,"

“The Increase of Industrialisrn," and “The

Spread of Discontent." There is another

cause to which some importance must be

attributed, “The Age of Consent," but as

to the latter there is some disagreement.

Professor Willcox and some others are of the

opinion that early marriages are freest

from divorce. Dr. Lichtenberger and others

conclude that later marriages are more lasting.

It would be hard to prove either of these

contentions as a broad general proposition.

The causes associated with religious beliefs

are properly recognized, Dr. Lichtenberger

expressing the view that social and economic

changes contribute to the sudden increase

of their activity. In a general way, therefore,

Dr. Lichtenberger is in close sympathy with

Professor Willcox‘s reasoning ("The Divorce

Problem: A Study in Statistics"). We

are glad to see, however, that he dissents

from Professor Willcox's view that "laxity

in changing and administering the law" is

one of the causes of more numerous divorces.

He rightly observes that the general trend

of divorce legislation has been toward the

adoption of restrictive measures.

To Dr. Lichtenberger's elaboration of the

action of these various causes there seems

to be only one serious criticism. Professor

Willcox took pains to include “The Spread

of Discontent." This factor might have

received fuller treatment in this monograph.

With Dr. Lichtenberger it comes to mean

 

lThat the increase in the rate of divorces has

been retty nearl as great in Europe as in the

Unite States is t e inference to be drawn from a

article recently ublished in the Rifarma Socials,

uofed b the pril American Review of Reviews

see p. 4 infra). This need not be surprising,

however, when one considers the development

of altered conditions of litical and social senti

ment, the evidences 0 which are continually

multiplying.

purely social and economic discontent. The

pressure of modern industrial life has brought

about a struggle for comforts and luxuries

which affects every class of society. New

avenues of economic activity have been

opened to woman. and her sense of inde

pendence has been stimulated and her

individuality strengthened by these new

opportunities and wants. Disruption of the

family has resulted, as we interpret Dr.

Lichtenberger-‘s arguments, from the creation

of spiritual and physical wants which cannot

be satisfied, and from her deeper sense of

rights which will be protected by the law

and which she need not hesitate to assert

as proper grounds for dissolution of the

marriage tie. We find ourselves unable,

however, to follow the author's reasoning

on this particular point. That intensified

competition and the sharper social rivalry

resulting from advanced standards of living

may here and there have strained marriage

to the breaking point, because of the inability

of the institution to adapt itself forthwith

to changed economic conditions, is readily

conceivable. How the growing readiness of

woman to enter business occupations could

of itself serve to bring about a fundamental

disruption of the family, however, apart

from those remedial considerations with

which we are in no way concerned, is difiicult

to understand. Obviously anything which

would promote woman's economic productive

ness could have no other effect but to increase

the efi’iciency of the family and put it in a

better position to recover the lost ground

which may have been the penalty of altered

economic conditions. Escape from Dr.

Lichtenberger's seemingly pardoxical posi

tion is to be found by further development

of the influence of the “Spread of Discon

tent." Not only has there been a growing

social and economic discontent, but there

has also been a growing domestic discontent.

The wife is less satisfied than formerly with

an arrangement which deprives her of directive

power over the affairs of the family, and as

she has come to insist to a growing extent

on an equal voice with that of her husband

in the management of the interests of the

family, irreconcilable differences and estrange

rnents have been far more likely to arise

than under the old regime. It is to be re

gretted that Dr. Lichtenberger's strong

woman's rights prejudices, as evidenced

by some heated denunciations of what he
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regards as a feudal or barbaric conception of

marriage, blind him to the fact that one

of the chief causes of the increase in divorce

has been woman's lessening ability to adapt

herself to functions which fonnerly helped

to make the home, in a greater degree, a

unit, and to preserve it, as a unit, from

dissolution.

The author's forecast of the probable out

come of the tendencies he sketches is not

completely satisfactory. He allows himself

to be led away into regions of fruitless specu

lation, as when he reasons out the somewhat

surprising position that the economic in

dependence of woman and resulting economic

equality of the sexes are to result in a lower

rather than in a higher rate of divorce. He

opens a path to a Utopia in which optimism

seems to get the better of science. If he had

more prudently adopted the view that woman

can never achieve complete economic in

dependence, he might have been in a better

position to predict an improvement in

social conditions. He might well have

avoided looking so far into the future, and

it would have been better had he treated

divorce as he had previously intimated that

suicide, insanity, and crime should be treated

(p. 156) and been satisfied to stop at that

point. No one supposes that because suicide

has been increasing the race is likely to

die out, and in the same way the growth

of divorce furnishes no ground for the fear

that the family is doomed. Economic

changes, not to speak of other factors, may

bring in their train suicide, crime, and in

sanity as the efiects of intensified strife, but

economic change is spasmodic rather than

continuous, and there must always be a

limit beyond which such symptoms of social

maladjustment cannot go. There is there

fore no occasion for uneasiness about the

future, and such a fear arises only from the

attempt to look too far ahead.

Then and Now

By HARRY R. BLYTHE

AN OLD TIMER

IS brow was high and mighty,

He stood six feet or more,

His speech was grand and flighty,

He loved to pace the floor.

His gestures were tremendous

His climaxes sublime,

He spoke in prose stupendous

And often burst in rhyme.

He bullied and dissembled,

And wrenched the roots of law

Till all the court room trembled

And juries sat in awe.

He was the “Great Unbeaten,"

The pride of all the town

Too bad the years have eaten

The gilt from his renown!

A NEW TIMER

E has no art of phrasing,

He talks quite ill at case

And yet it is amazing

How well his speeches please.

He never tears the eagle

Nor rises to the heights;

His manner is not regal,

He simply thinks—and fights.

He is not good at posing,

He can inspire no awe,

He never tries bulldozing—

He knows far too much law.

In short, his legal station

Is marred by no pretense;

He has no reputation

Except for common sense.
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flrlr'cle: on Topics of Legal Science

and Related Subject:

"American Oorpue Jnrle." Letter by Ed

ward D'Arcy of St. Louis, and editorial com

ment. 70 Central Law journal 175 (Mar. 4).

Mr. D’Arcy indorses the position taken by

the Central Law journal (p. 226 supra) and

says:—

“I think your article contains the germ of

a great idea, which is, if I may attempt to

state it, that if we are going to have a reforma

tion of our law it must be accomplished by

some t mind which understands and is

able to elucidate the fundamental principles

of the law. As you very well say, the work

described in the Green Bag will be nothing

else ‘than a collection of exceedingl valuable

monographs on special subjects 0 law.’ If

our law has to be restated b the three gentle

men named, or by any other three, it will

probably never be restated.

“Justinian made the greatest restatement

that has ever been attempted, and it is open

to debate whether he would not have done

better to have adopted Ul ian entire than to

have turned him over to rebonian and his

entire editorial staff and cut him up piece-meal.

“Ulpian was a great leader-—dismembered

by Justinian. Bacon was the next, only to

be treated in the same way by Coke and

Blackstone, and the result 15 that we have

no scientific statement of our law today.

"Some of us think we see some good in Mr.

Hu hes’ Grounds and Rudiments of the Law.

An _it seems to me that a question would be

pertinent addressed to those who pro se this

magnificent legal establishment, whet er such

a work as Grounds and Rudiments of Law

does not contain all that is fundamental in

the law, and, if it does not, what it is that it

fails to contain, except immense elaboration."

With entire res ct to Mr. Hughes, the

work contempla is one of much broader

scope than his Grounds and Rudiments of

Law,—one in which it is planned, to quote Mr.

Alexander (22 Green Bag 71), “to block out

with the ablest ex rt advice obtainable the

entire field of the w . . . sothat . . . the

law on_ a? particular point may readily be

ascertarne ."

The lan, moreover, is not for the restate

ment 0 the law b any three persons. It is

that the work shal be supervised by an edi

Vmal board of seven of the ablest experts in

the United States, and actually executed by

anassociate editorial board of about twenty

eminent specialists; these boards, moreover,

wpuld have the assistance of a strong Ad

“8017 Council of twenty or twenty-five of the

ablest men in the profession, and of a still

larger Board of Criticism. The ultimate exec

utive control, to be sure, is to be vested in

three men, but they are in no sense to be

re tried as the authors of the proposed work.

e notion that that an e ch-making re

statement of the law must 8: accomphshed

by one great mind, rather than by any three

collaborators, shows a failure to grasp the

fact that the American Corpus juris project

contemplates a restatement of the law by a

large commission of experts, and it also be

trays a mistaken belief in the capacity of one

intellect to accomplish more than can pos

sibly be achieved b several. Surely Mr.

D'Arcy's examples, f'rom Bacon and Coke

onward, show a decline rather than an

advance in great codification of the one-man

species, and prove that the expert commis

sron method, which was so successfully applied

in the making of the German Civil Co , is

the logical one to be applied in our own time.

Commenting upon t is letter, the Central

Law journal approaches the subject from a

different point of view, suggesting that for

"a eneral synthetical presentation of the

whoie law and its great principles" we can

have nothing better than Broom's Legal

Maxims, Bacon's Ordinances, or Hughes‘

Grounds and Rudiments of Law. For if

greater comprehensiveness of treatment be

aimed at, a synthetical work, says the Central

Law ournal, “becomes immediately involved

in bitter contention that must inevitably

discredit its authority and lace it on the

level of any other encyclo ia, except in so

far as some particular monograph may excel

in excellence, as a monograph, anything before

written on such subject."

From the fact, however, that what is pro

posed is a statement of American law, it is

naturally to be inferred either that the pro

sed work will confine itself to defining the

aw as it is, or that, if it sees fit to treat the

law as it ought to be, simple typographical

devices will be adopted to indicate such ints

as are disputed or not finally settled. t will

not then discredit its own authority. On

the contrary, because the product of system

atic scientific method, it will gain greater

authority from the thoroughness and consist

ency of the mode of treatment adopted than

any disconnected series of monographs, how

ever excellent, could ever possess.

“An American Justinian Needed." Edi

torial. Independent, v. 68, p. 485 (Mar. 3).

The Independent recapitulates the project

of Messrs. Alexander, Kirchwey and Andrews

in detail, and concludes:

“The success of the project is contingent

upon the establishment of the suggested foun

dation for the advancement of juris rudence.

Here is an opportunity which sho d satisfy

the highest kind of altruism. Greater service

can hardly be rendered to our nation or

civilization."
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Ames, James Barr. 23 Harvard Law Re

view (Mar.).

_ The March issue of the Haward Law Review

is a memorial number devoted to expressions

of the affection of the faculty and present

and former students for the late Dean Ames.

President-Emeritus Charles W. Eliot writes

(p. 323): "Ames's influence as a professor and

as Dean was much increased by another of his

moral attributes——he was always gentle of

speech, quiet in manner, attentive to the

person who was addressing him, and fully alive

to the honorable requirements of the situa

tion. Under all circumstances he was a

gentleman, and a man of good will."

_Professor Joseph H. Beale, discussing "His

Life and Character," says (pp. 326-7) :

“For ears he examined each number of the

Nationa Reporter System as it appeared, and

noted every case in which he was interested

on a slip of paper. . . . His colleagues fre

quently remonstrated with him for spending

so much time in merely collectin authorities

and printing them in notes; but e said that

they were on his mind, and he must print

them to get rid of them. . . .

"He promised his colleagues again and

again to give up the making of case-books

and get down to serious work—after just one

more. But in spite of this desire for serious

scholarly work, he gave up his time without a

murmur, deliberately and understandingly,

to his administrative tasks."

Professor Samuel Willison, writing of “His

Services to Legal Education," describes the

manner in which he develo the esprit de

corps of the faculty by ma 'ng it his busi

ness to keep in the closest friendly touch

with his colleagues, and his sympathetic and

constant intercourse with the students, and

continues (p. 330): “His recommendation of

youn men for the post of teachers in other

schoo was widely sought, and through these

teachers, as well as through his case-books,

and through his friendshi with teachers in

other schools, he exercise a t influence,

though one not easily measured, in the legal

education of the country."

Judge Julian W. Mack of Chicago, express

inlga Igraduate’s recognition of the extent of

" is ersonal Influence," says (p. 337): “No

narrow university lines hemmed in his

sympathy. The only rivalry between the

schools that he recognized was that of pro

ducing, out of the raw material, lawyers cap

able of sound reasoning, men devoted to the

right use of their training in the interests of

their fellow men and their country."

“James Barr Ames." By Dean George W.

Kirchwey. 10 Columbia Law Review 185

(Mar.).

"Maitland's maxim, ‘Law schools make

tough law,’ became in his hands a principle

of action. He was not content to have the

school with which he was so long connected

a nursery in which to breed ractitioners and

train them to their hi hest e cienc ; he would

have_it a seat of lega influence. a ibrce in the

amelioration and amendment of the law. And

so it came to pass that his social conscience.

his lofty conception of personal obligation,

his legal ideals have become a part of the

living creed of hundreds of strong men who

have gone out from his instruction to become

members and leaders of the bar, jud es and

teachers of law in all parts of the land."

Bankruptcy. “Persons of Abnormal Status

as Bankrupts." By Carl Zollmann. 10 Co

lumbia Law Review 221 (Mar.).

“The decisions concerning married women.

infants and lunatics are quite numerous and,

taken together, establish definite doctrines,

which it will be the purpose of this article to

develop."

The author does this with much thorough

ness.

“A married woman is at common law abso

lutely incapable of having debts, of being

sued, or of committing an act of bankruptcy.

Where, however, either by the civil death of

her husband, or by the custom of London.

or b special statute, her disability has been

who y or partly removed, she becomes sui

(Wis, to the extent to which she has become

iable to an ordinary action, and no further,

and can contract debts, and commit any act

of bankruptcy, and may either file a volun

tary petition or be forced into bankruptcy.

"T e contracts of infants and lunatics are

generally voidable, and hence are not such

obligations as will afford a foundation either

for voluntary or for involuntary proceedings.

Both infants and lunatics, however, are liable

absolutely for necessaries and on judgments

for torts, and in addition the lunatic may owe

debts contracted while sane, and may even

contract certain debts during lunacy. . . .

“It is clear that voluntary petitions are

proper at the suit of infants, but to lunatics

they have been denied both in England and

America. It has been held, however, in Eng

land that a lunacy court can empower the

committee in lunacy to do anythinghfpr the

benefit of the lunatic, including the ' g of a

voluntary petition."

Conflict of Laws. “The Renvoi Theory

and the Application of Foreign Law." By

Ernest G. Lorenzen. 10 Columbia Law Re

view 190 (Mar.).

“Renvoi is insupportable in theory, and

oflers no real advanta e to recommend its

adoption on grounds 0 expediency. Courts

that have sanctioned renvoi seem to have

done so as a convenient means to escape the

necessity of a plying foreign law, a task often

of considerah e ifiiculty, but they have for

otten that this apparent in, even if West

ke's theory were adopte , can be had only

after proof of the existence of a different rule

governing the Conflict of Laws in the form

country. The burden u n the judge wou d,

in fact, be increased an not diminished, for

he would be obliged, to some extent at least,

to acquaint himself with the rules of Private

International Law prevailing in foreign coun

tries."
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Corporations. "Pooling Agreements Among

Stockholders." By William P. Rogers. 19

Yale Law journal 345 (Mar.).

“Wherever one corporation is permitted to

own stock in another corporation without

restriction, an eflective plan for pooling stock

can be easily devised. . . . But the stock

holders of the holding company may change,

and elect directors who are not in accord with

the idea of thus controlling one corporation

by another. Besides, there are only a few

states in which one corporation can legally

purchase and hold the stock of another . . .

"The most feasible plan for creating the de

sired voting trust is y means of a common

law joint stock company. This kind of an

organization requires no legislative sanction

for either its existence or powers. . . . The

sale of a share by one of the compan will not,

if so provided, work a dissolution o the asso

ciation, as would the sale of a partner's inter

est in a partnership. The articles ma pro

vide, however, that the purchaser 0 such

share of stock shall not become, by such pur

chase, a member of the association, unless

acceptable to all the other members. Or

he may be ‘given a right in the pro rty,

income, or ividends without the rig t to

vote, or to in any way partrcr fe in the

management of the com n 's a airs. This

restriction could not lega y im sed upon

a stockholder in a corporation. ence, the

joint stock company may be utilized to

greater advantage than could a corporation.

t is not beyon the wers of a joint stock

company to purchase. old and vote the stock

of corporations."

00st of Living. "An Old-Fashioned Theory

of Prices.” By Prof. Franklin H. Giddings’

LL.D. Independent, v. 68, p. 443 (Mar. 3).

A sprightly exposition of what the views

of the classical economists Malthus, Ricardo,

and Mill on the causes of the resent rise

of prices would probably be. ey would

say:—

"The whole world, in short, and not merely

one small part of it, has arrived at diminishin

returns. . . . Meantime, supplies of new gol

of hitherto unima 'ned extent have been

discovered and are ing cheaply turned into

the money reservoirs of the nations. . . . At

present, standard money of gold is produced

under conditions of increasing return. The raw

materials of other commodities are produced

under conditions of diminishing return.

50 long as these conditions last, prices must

continue to rise."

"High and Low Prices.” By Prof. Edwin

R. A. Seligman, LL.D. Independent, v. 68,

p. 674 (Mar. 31).

"Whether at any given time the rise in

rents, in wa es and in ood is counterbalanced

and more t n counterbalanced by the fall

in the prices of manufactured articles depends

upon the relative progress that is made in

the command of man over nature, and the

forces at work in controlling population or

raising the standard of life. The real problem

of importance to the world is not that of

high or low prices, for that is in large measure

the result of an accident as to the supply

of the money metal. The real problem rs

one of high or low cost. High or low prices

will ultimately take care of themselves;

cheap or dear cost means the entire difference

between progress or poverty."

"High Prices and the Cost of Living."

By Frank Greene, Editor of Bradstreet's.

Outlook, v. 94, p. 569 (Mar. 12).

"Prices have gone down frequently in

periods of large gold production, as, for

Instance, from 1873 to 1896, and evidence

is not apparent that the increase in gold

supply or bank currency and credits based

thereon have been greater than the increase

in the world's business justified. . . .

"The t cheapening processes witnessed

from 18 0 to 1900 as a result of the openin

of the West have apparently culminate ,

and there is an apparent vacuum to be filled

either by the o mug of new lands or by the

re-entry of the arms of the East or of Europe

into the fields of roduction. . . .

"There are evi ences that increased cost of

municipal government operation has culmi

nated in higher taxation, thus making

for higher costs of wholesale and retail dis

tributron in the cities. Then, too, the changed

habits of many of the people, the falling into

disuse of the old-time central markets, and

the necessarily increased cost of retail food

distribution must be reckoned with."

This is one writer's ingenious solution of

the problem of increasing prices resulting

from currency deprecratron:—

"Too Much Gold." By Byron W. Holt.

Everybody's, v. 22, p. 476 (Apr.).

“If a salary of 82,000 a year is made

payable in a multiple standard, com sed

of the prices of one hundred comm ‘ties,

and if, as happened in 1909, prices should

rise an average of eleven per cent in a ear,

the salary would be increased to 82,22 the

next year. In this way the purchasing power

of wages, salaries, rates, incomes, etc., could

be kept stable, and the inequalities and in

justices of the gold standard would be largely

overcome."

Conservative and properly equip writers,

it will be noted, attribute t e higher

cost of living to the abundance of gold ro

duction more than to any other cause. he

tariff and the action of the trusts are not

usually treated with such seriousness, in

attem ting to explain a current situation.

A we l-known writer on the trust problem

reaches moderate conclusions which may

be regarded as typical of leading opinion

of the day :

“Do Trusts Make High Prices?"

Jeremiah W. Jenks.

v. 41, p. 343 (Mar.).

"The general conclusion. must be that the

late great general increase m prices cannot be

By Prof.

Review of Reviews,
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ascribed to the trusts, especially the prices

that mainly affect the cost of living, though

they are probably responsible for a small

part of it.’

Criminal Procedure. “French Criminal

Procedure." By Frederic R. Coudert. 19

Yale Law journal 326 (Mar.).

"Much criticism has been excited in France

of recent ears by the practice which permits

the presi ent to conduct the examinations

during the trial. . . . It is stated that the

Minist of Justice is now to ask for an amend

ment 0 the criminal code by which the presi

dent will be relieved of this duty, and ques

tions will be asked by both prosecution and

defense. This would, it seems to me, have a

wider effect than to merely impose this func

tion upon counsel. It mi ht well lead, I

think, in time to the deve opment of cross

examination, a thing hitherto unknown to the

French law, and which is certainl , within

reasonable limits, a very valuable evice for

the sifting of testimony.

"Whet er the French system as a whole is

more eflicient in the repression of crime than

our own, I do not know, and I doubt whether

the question can be answered positivel . It

is an outgrowth of French society an con

forms to French needs and views. With

slight modification such as is now recom

mended, I see nothing in it incompatible with

a perfectly just and efficient administration

of the criminal law. . . .

"Undoubtedly the jury system, the public

nature of all trials and examinations of

rrsoners, and the litigious as distinguished

mm the inquisitorial method of procedure

are valuable ac uisitions which American law

should not light surrender. It verges, how

ever, upon the a surd to turn respect for old

rules or maxims into mere fetish worship.

The rule against compelling examination of

parties in criminal cases may well be thought

to have outlived its usefulness. It is of no

value to the innocent, and highly detrimental

to society in its war against crime. . . .

"If the French le 'slator has been wise and

liberal enough to rrow our jury system,

may we not in turn gain something by

examining in sym athetrc spirit a system

which has been wor ed out by the best minds

of Continental Europe?"

“Lynching." By Charles C. Butler. 44

American Law Review 200 (Mar.-Apr.).

“I do not believe in railroading a man

to eternity in order to a se the clamor

of the mob and thereby essen the number

of lynchings. Let there be a fair trial as soon

as practicable after the fury of the populace

has subsided, but let there be no sacrifice

at the behests of the mob or in order to fore

stall its bloody work. . . .

"Newspapers could do much to lessen the

lynching evil, but they too often palliate,

justify and even applaud mob violence. . . .

It is a parent that there is no one exclusive

cause or lynching, and, therefore, that there

is no one exclusive remedy."

Criminology. "The Criminal." By Cesare

Lombroso. Putnam's, v. 7, p. 793 (Apr.).

The last work of the noted Italian criminolo

gist was the preparation of this brief article

esigned as a reface for a forthcoming

book entitled ‘Criminal Man," in which

his dau hter and collaborator, Gina Lom

bnoso errero, summarizes the conclusions

reached in her father's important work on the

causes of criminality and the treatment of

criminals.

Oonvoymoas. “Advisability of Adopting

the Torrens Law.” By T. C. Sparks. 10 Phi

Delpha Phi Brief 22 (Mar.).

"The New York law was adopted after a

very thorough investigation of its merits by

a commission of seven members a pointed

for that purpose, three of whom nted

from the report. Such a general adoption

of the law naturally leads one to believe that

where the demand for such a s stem is sufii

cientl t and the amount 0 business that

woul probably be done thereunder is sufii

cient to warrant the employment of highly

competent ol‘ficials, the possible dangers to

be feared might in large art disappear. If

we are to have a Torrens Baw it must not be

a makeshift, but its administration must be

by the most competent men it is possible to

employ, and the offices thereby created must

be absolutely free from politics."

Declaration of London. See Maritime

Law.

Direct Nominations. "The Retrogression of

Direct Primary Nominations." By Charles

H. Betts. Editorial Review, v. 2, p. 274

(Mar.).

Dissenting from Governor Hughes's perhaps

questionable views on this subject, this hard

headed, well-informed article will repay some

study on the part of those interested in the

practical solution of a practical problem of

political science.

Easements. See Real Property.

Election Laws. See Direct Nominations.

Employer's Liability. "Employer's Lia

bility." By Prof. Floyd R. Mechem. 44

American Law Review 221 (Mar.-Apr.).

This and Prof. Freund’s article (p. 291

infra) should perhaps be considered the lead

ing articles of the month, and they will both

repay careful study. Prof. Mechem shows

how the common law has been modified, and in

cidentally considers the em loyer’s liability

legislation of Germany. be problems of

employer's liability legislation in the United

States are treated at much len h._ The

difficulties in the path of the a option of

a uniform state law are pointed out. Of

the federal Employer's Liability Act of 1908

Prof. Mechem says :—

"The determination of the construction

and‘ effect of this act will be awaited with
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great interest. It probably marks the limit

of the legislation which can at the present

time be expected from the federal government.

and it necessarily leaves great fields un

touched.“

The author, however, does not regard

with favor any form of liability act:—

"A liability law simply means law-suits,

delays, aggravations, and, worse than all of

these, absolute inequality of operation. One

jury will fix the corn nsation at one sum,

the next jury at anot er sum, and anything

like adequate prearrangement to meet such

liabilities becomes obviousl impracticable. . . .

"Another t difiicu ty with a mere

liability act Is that it does not dispense

with the economic waste of litigation, or

eliminate the hard feelings and anta onisms

between employer and employee whic result

from the same cause. Such legislation,

moreover, leaves a large class of cases un

provided for.

"The most rational solution of the whole

difficulty under resent conditions appears

to me to be foun in the efiorts of those who

are attempting to induce both emplo er and

employee, in consideration of the un oubted

advantage to each of them, to unite in fur

nishing an adequate insurance in view of the

exigencies of the employment, and to elimi

nate entirely the question of legal liability,

which is not likely to be settled to the satis

faction of either of them.

"It will be a matter of sincere regret if

it shall rove that the contract clause of the

new fe eral Em loyer's Liability Act will

interfere with su arrangements.’

“Compensation for Personal Injuries." By

Hon. Addison C. Harris. 3 Lawyer and

Banker 30 (Feb.).

“Whenlthe people at la e come to fully

understand that in all pub 'c utility cases,

and largely in all cases of negligence, in the

end they pay the verdicts; and that these

are dissipated; and that they more or less

supply by public and private aid the means

to support disabled workmen and their fami

lies, it will not belong until they find a way to

relieve themselves on account of any con

stitutional embarrassment, and to reach better

results than now prevail. The people make

the laws as they want them. Just when, or

in what form this advance will come, one

cannot at present foretell. But in time it

will come, and abide."

Extradition. “Inadequacy of the Present

Federal Statute Regulating Interstate Rendi

tion." By Wilbur Larremore. 10 Columbia

Law Review 208 (Man).

“In addition to the conflict of state deci

sions the eneral confusion is intensified by

‘state le 's tron. These statutes are usually

rntende merely as practice acts and most

of them regulate the nting and determina

tion of a plications or discharge on habeas

corpus. rverse and discordant systems of

procedure in themselves are evils and, more

over, state judges, acting under the supposed

sanction of state statutes, have im ugned the

substantive spirit of the federal w. Such

a decision was that in People ex rel. Ryan v.

Conlr'n, at a Special Term of the New York

Supreme Court (N. Y. 1895, 15 Misc. 303).

‘Enough has been said to show the neces

sity of a comprehensive and complete federal

statute defining individual rights, more spe

cifically asserting the authority of the federal

government, supplying additional federal

machinery and regulating procedure on habeas

corpus. . . . It rs believed that the elaborate

scheme of le ‘ lation now sug ested is as

amply and in isputably within ngressional

power as are the radical and wide-reaching

systemsof commercial regulation based upon

1: e interstate commerce clause."

Federal and State Powers. "Swift v. Tyson;

Uniformity of Judge-Made State Law in

State and Federal Courts." By Henry Scho

field, Professor of Law in Northwestern Uni

versity. 4 Illinois Law Review 533 (Man).

“It seems as if the Supreme Court of the

United States ought to be able to display

legal wit and courage enough, and it does not

require ve much of either, to extricate

itself, and t country, out of the barbarism

of the separate and tribal jud e-made state

laws of the B dians, isigoths and

Romans, into whi it blindly plun ed itself

and the country, headlong, after t e death

of Sto , J., contrary to the opinion of Story, .

in Swr' v. Tyson. If it is not able, or lac

the courage, to extricate itself, and the

country, out of the mess of barbaric plurality

of judge-made state law it has inflicted on the

country, then Congress ought to lend a help

ing hand by enla ' g the court's appellate

jurisdiction over t e state courts, enabling

it to give practical efiect to Article VI of the

Constitution, and to the privileges and im

munitiesgclause and equal protection of the

laws clause of the Constitution as applied to

the conflicting judge-made state laws of state

and federal courts. '

Freedom of 00111711“. "Constitutional

Labor Legislation." By Prof. Ernst Freund.

4 Illinois Law Review 609 (Apr.).

The following test for the constitutionality

of statutes may be not less useful than

original :— .

‘ After the eight-hour law for miners had

been sustained, the disapproval of the ten

hour law for bakers was, to say the least,

a grave inconsistency. The course of de

cisrons in the matter of hours of labor reveals

a judicial censorship which is based upon

no fixed principle. . . . The substitu

tion of some intelligible and uniform

principle of control is therefore a require

ment of policy as well as of justice.

The analogy of the appellate review of

judicial decisions of fact suggests such a

principle, a proved by long‘ experience.

Applied to t e statutes in question, It would

mean that there must have been evidence

of facts within the reach of the legislature
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sufficient to so port its judgment that an

exigency existe for its interference. Such

a test would not be unduly rigorous; and its

effect upon legislation itself would not be

otherwise than salutary. . . .

“Our views on social relations and public

control may undergo considerable changes.

A certain standard of living may come to

seem as important as the preservation of

‘health; industrial employment may become

affected with a public interest, and regulation

may supersede contract, as contract has

superseded status. If such changes come,

it will require no constitutional amendment

to give them effect."

Haboas Oorpus. "Habeas Corpus Cases in

Federal Courts." By Russell H. Curtis. 3

Lawyer and Banker 12 (Feb).

“A federal court has a discretion whether

to exercise its jurisdiction to release by habeas

Corpus a prisoner confined by state authority

in contravention of the Constitution, laws and

treaties of the United States, or to put him

to his writ of error to the hi hest state court

which can decide the case. e decisions of

the Supreme Court show that the jurisdiction

by habeas corpus in such cases will not be

exercised except in urgent cases. That a

defendant indicted in a state court has a de

fense arising under the federal Constitution

to which the state court may not give effect

when it tries the case, is not ground, standing

alone, on which a federal court will grant a

writ of habeas corpus."

Insurance. "Is Deed of Trust on Personal

Property at Time Fire Insurance Policy Issues

Violation of Condition Against Incumbrance

by Chattel Mortgage?" By Beverley T. Crump

15 Virginia Law Register 842 (Mar.).

“The rule in Virginia is now to be regarded

as fixed-that the breach of the stipulation

against a chattel mortgage, upon compliance

with which the validity of the licy by its

terms is made to depend, wi avoid the

licy and defeat a claim upon it, unless

owledge of the chattel mortgage is brought

home to the company, or it is otherwise

estopped from relying upon it."

International Arbitration. “The Founda

tions of International Justice." By Hayne

Davis. Independent, v. 68, p. 504 (Mar. 10).

"Some of the chief difficulties encountered

at The Hague in the endeavor to create an

international gudiciary do not appear to stand

in the way 0 establishing a court of justice

for the Union of American Republics.

"First, the governments are all of one kind,

republics.

“Second, they are all committed by impli

cation, if not expressly, to respect each other's

territory; whereas the history of Europe is

the history of national aggression. . . .

"Third, there is alread a union of Ameri

can governments whose ngress meets peri

odically, and is able to,act. . . .

"Fourth, . . . a court composed of twenty

one judges (one from each American republic)

would not present the insurmountable objec

tions thought to exist against a court com

posed of forty-six judges. . . .

"Let the Pan-American Congress confirm

the appointments made by Amencan republics

to the rrnanent Tribunal of Arbitration.

This wi ensure confidence of countries other

than the one originally making the appoint

ments. . . .

"There would be five or six circuits. . . .

The Chief Justice of each Circuit Court ap

pointed by his associates would represent hlS

circuit on the Supreme Court to which final

appeal would be in all cases between nations,

and in specified cases between citizens of

different nations."

Interstate Oomrnorco. “The Department

of Justice." By George W. Wickersham,

Attorney-General of the United States.

Outlook, v. 94, p. 611 (Mar. 19).

A descri tion of the various branches of

the work 0 the Department.

“I am firmly convinced of the necessity

for the vigorous assertion of federal power

over those subjects devolved upon the

national government by the Constitution of

the United States, which the experience of a

century has shown cannot be properly and

adequately managed by the states. The

commerce of this country has become almost

entirely interstate and international commerce.

The states have demonstrated their complete

inability either properly to regulate and

control that commerce, or lHtClllFCfltlY and

efiiciently to create and contro adequate

agencies to ca it on. The national govern

ment has been iterally compelled to exercise

its indisputable ower to regulate interstate

and intemationa commerce, by undertaking

the regulation and control of interstate

railways, and to devise and enforce le ' lation

to check the growth of great monopo ies and

combinations, in order to prevent the absorp

tion into the hands of a very few men of all

the great industries of the land. This work

the national (government must carry out

thoroughly an effectively. It cannot dele

te it nor leave any part of it to the states.

ts control over this subject is, under the

Constitution, complete, comprehensive, and

exclusive."

"Power to Regulate Transportation Charges

by Statutory Enactment." By Senator

Joseph W. Bailey. 13 Law Notes 227 (Mar.).

The address 'ven by Senator Bailey before

the New York tate Bar Association. (See 22

Green Bag 174.)

"Railroad Accounting in Ameriua. vs. Eng

land." By W. M. Acworth. North American

Review, v. 191, p. 330 (Mar.).

The writer takes issue with the ruling of the

Interstate Commerce Commission that all ex

nditure for additions and better-ments must

e charged to capital account.
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"We come then to the conclusion that all

interests, the interest alike of thedpublic and

of the shareholders, are best serve by cha -

ing freely, not mere repairs and renewa s

(i. 0., depreciation) against the annual income,

but also substantial sums for additions and

improvements, and, further, for what perhaps

might be described as contingencies. n other

words, the real test of what part of the gross

income is net income is not whether the

physical corpus of the property has been

adequately kept up, but whether the earning

power of the undertaking as a whole is being

maintained.”

"The Real Key to Railroad Investment

Values." By John Moody. Review of Re

views, v. 41, p. 340 (Man).

"The steadily increasing efliciency and

profit-producing power of these great Ameri

can railroad systems have, of course, been

rogressively capitalized. But a little re

section on the subject will show the strength

of these values. Instead of being ‘water’

they are of more importance frequently than

the hysical assets of the company, and indeed

ten to steadily increase the worth of the

physical property itself."

Government. “The Internal and External

Powers of the National Government." By

George Sutherland, United States Senator

from Utah. North American Review, v. 191,

p. 373 (Mar).

“While maintaining the power of the

general government to adequately meet and

eal with ev external situation which

afiects the general welfare of the United

States, it is no less essential to maintain the

supreme power of the state governments

to deal with every question which affects only

the domestic welfare of the several states. . . .

"The usurpation by the general government

of any state power over local affairs, and the

denia to the general government of any neces

sa power over national afi'airs are equally

un ortunate and equally subversive of the

spirit of the Constitution, which is the para

mount law of state and nation like."

"The Article in the Constitution of Illinois

on the Distribution of Powers." By Herman

G. James. 4 Illinois Law Review 624 (Apr.).

From cases in which the courts have con

strued the article on the distribution of the

legislative, judicial, and executive powers,

it appears that "courts may not: determine

boundaries of municipal corporations; declare

afi‘irmatively what rates may be charged in

the future by public service corporations;

declare private corporations to have, because

of their growth. become affected with a

public interest; or hear a peals from deter

mination of administration boards. On

the other hand, it is no violation of the article

on theseparation of powers for courts to make

mlrmrnary designations, when acting as a

rd, of the territory of proposed municipal

corporations, or to appoint non-'udicial

officers, such as Park, Drainage and lection

Comrmssioners."

British Constitution. "The Judicial Com

mittee of the Privy Council." By William

Renwick Riddell. 44 American Law Review

161 (Man-Apt).

“This body is not a court-it is a committee

appointed to consider certain legal questions

and re rt thereon to his Majestys Pri

Counci. There is no instance in which a

those who are qualified actually sit; I have

never seen more than seven; nor less than

four-three exclusive of the lord president

constitute a quorum. These Privy Councilors

are clothed as ordina English gentlemen,

without oflicial garb 0 any kind, althou h

counsel appearing before them must wear t e

black gown, silk or stufi, according as he is

or is not a King's counsel, bands of white

lawn and wig of horse hair. In Ontario

we wear all these, except the wi , but I found

that one becomes accustomerf to the wig

very uickl and very easily. I presume

it stri es t e Englishman with the same

sense of incongrurty when he enters our

courts and sees Judges and counsel with gown

and white bands, but without the wig, as it

does an ()ntarian when he sees certain

American judges sitting in court with a gown

but also with a black necktie.

"Being a committee and not a court, the

decision a report, no dissent is expressed."

"England's Single-Chamber Experiment."

By G. M. Godden. Nineteenth Century,

v. 86, p. 409 (Man).

A historical study of the circumstances

attending the passage of the resolution of the

House of Commons abolishing the House

of Lords, passed in 1649.

See Direct Nominations, Federal and State

Powers, Interstate Commerce, Local Govern

ment, Res Adjudicata, and Taxation.

Labor Lawa. See Freedom of Contract.

Legal Education. "The Utility of the Study

of Legal History." By M. A. Carringer.

3 Lawyer and Banker 6 (Feb.).

"The law reformer, without a knowledge

of legal history, is in danger of advocating

schemes for t e improvement of the lega

system which have been lon since tried and

found waiting... . . It is rd indeed to

see how the 'story of English political in

stitutions can be understood without a

comprehensive knowledge of English legal

history. This is equally true of the political

history of the United States."

Legal Plagiarism. Scott's "Hague Con

ferences of 1899 and 1907." By J. P. C.

[Chamberlain, Professor of International Law

in the University of California.] 10 Columbia

Law Review 276 (Man).
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Professor James Brown Scott, Solicitor

to the Department of State, and editor of

the American journal of International Law,

is here charged with "making use of the

research and felicitous wording of another

without making the acknowledgment which

authors usually recognize as required. Parallel

passages are presented to show the similarity

etween Dr. Scott's phraseology and that

of Moore's translation of Merrgnhac. Dr.

Scott does cite Merignhac twenty-five times

in about as many pages for quotations and

‘instances.’ But his handling of the ma

terial, if not improper, is certainly wanting

in the customary acknowledgments.

“We note, too, that the authorities cited

by the authors whom Professor Scott quotes

or copies are sometimes cited by him without

the a pro riate acknowled ent: thus he

cites p. 02) Du Mont, chmaus, Kluber

et Ott, ( . 204), De Flassen Hall, 4th ed.,

and (p. 287 Vattel without expressly stating

‘as cited by,’ etc. Lack of space precludes

further illustrations of this sort, but indica

tions are not wantin to show that a. free

use has been made 0 Hells (pp. 47-87) and

Moore (pp. 210-248) . . . .

"As a whole, the publication is not a credit

to American scholarship, and in parts the

methods of corn osition do not command

respect. The aut or is undoubtedly an effi

cient public omcer and successful lecturer.

Our criticism is directed solely to his book.

There is hardly a page which does not furnish

some evidence of an incorrect afpprehension

of facts, of a misunderstanding o the matter

quoted, of incense uential reasoning, of

extravagant and miseading statements."

Local Government. "Sanity and Democ

racy for American Cities." By Charles

Edward Russell. Everybady's, v. 22, p. 435

(Apr.).

Describing the salutary results of the adop

tion of the commission form of ovemment

in five typical reformed municipa ties.

Lynching. See Criminal Procedure.

Maritime Law. “The Declaration of

London." By Prof. John Westlake. Nine

teenth Century, v. 67, p. 505 (Man).

"The Declaration . . . may, when ratified,

be not unfairly regarded as the greatest step

yet made in the systematic improvement

of international relations. . . .

“The Naval Conference of London was

remarkable not only for its achievement,

but also for the fact that, notwithstandnig

the undeniably political character of much

of the work entrusted to it. its members

were not drawn from the higher ranks of

diplomacy, but chiefly from the classes which,

as jurists or naval men, are most conversant

with the subject. . . . Perha s a wider

combination of special, with diplomatic or

political, competence than has hitherto been

usual may be one of the means by which

future improvement in international rela

tions may be brought about."

Marriage and Divorce. "Divorce in

Europe." American Review of Reviews, v.

41, p. 502 (Apr.).

That legal divorce and separation have

been on the increase all over Europe for some

time is shown by an article published in

Rrforma Sociale, printed at Turin, of which

an abstract is here given.

“In the countries where divorce cannot be

obtained a. rising number of separations must

be noted. Thus in the case of Italy, where

divorce does not exist, a period covering

thirty lFears shows that the separations have

virtua doubled. Austrian records reveal

about t t same rate of growth for divorce,

although the separations do not reach quite

so big a rate. In Belgium and Norway

divorce has more than quintupled, while

in Holland it has multiplied three and a half

fold. As to separations, these three countries

exhibit respective increases in the ratios

of ei ht to five, two to one, and three to one. . .

" ong the nations of Europe, Switzer

land leads ofi with the highest average of

divorces, the record of the Helvetian re

public being? about four to every hundred

marriages. rance, too, has a high percentage.

and so has Greece, and in both countries

the figures exhibit a strong upward tendency.

Other percentages given in the Rifomla

Sociale are: Roumania, two and a half;

Prussia, one; Denmark, two; Sweden, one;

England, one-half. In Ireland and Russia

divorce is rare. . . .

"It is observed that the connubial knot

is most often severed between the fifth and

tenth year after marriage; by the fifteenth

ear financial difficulties are likely to have

n overcome, or moderate differences of

tern rament compounded. . . . I

“ here are special features of our own time

which promote the rise of separation and

divorce, namel , physical mobility through

increased fa "ties and op rtunities of

travel, concentration of popu tion in large

cities, intensit and nervousness of industrial

life, waning o reli 'ous influence, and growth

of the concept 0 individuality,—espec1ally

regarding the female sex."

“Divorce Laws and the Increase of Divorce."

By Evans Holbrook. 8 Michigan Law Review

386 (Man)

A study of statistics, made for the purpose

of ascertainin whether legislation has had

a deterrent e ect on divorces. For quota

tion see p. 310 infra.

"Common Law Marriage." By Robert C.

Brickell. 44 American Law Review 256 (Mar.

—Apr.).

"If I am correct in my anal sis ‘ofBeggs case (55 Ala. 108), the 8ClSlOIIlS_m

this state are in conflict upon the proposition

of the validity of a mamageuper verba d2

0 oaesenti, not shown to be wed by_co

bitation. . . . In view of the decisions

of our court and the courts_of other states

upon this question, would it not be wise
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that some statute should be passed not only

infiAlabama, but by all the states, makin

cohabitation or the public assumption 0

marital relations necessary to the validity

of any marriage not contracted in conformity

withgthe statutes of the state?"

"The Clergy and the Marriage Laws."

By J. S. Franey. Nineteenth Century, v. 86,

p. 554 (Man).

_ Discussing historical aspects of matters

involved in the Deceased Wife's Sister

Marriage Act, 1907.

lonopoliel. "The Federal Anti-Trust

Act." By Robert L. Raymond. 23 Harvard

Law Review 353 (Man).

In many res cts an admirable article.

The Sherman nti-Trust Act is conceived

as so uncertain in its phraseology as necessarily

to have led to a remarkable exhibition of

judicial legislation. The decisions of the

Sn reme Court construing the act are care

fu y analyzed. The actual signification of

the Sherman Act is then concisely summarized.

In consequence, probably every great com

bination in the count liable to prose

cution and dissolution under the Anti-Trust

Act." Business and law have thus both got

into “what it is little exaggeration to call

an impasse." And this cause the act

has been construed as prohibitin com

binations simply taking the form of t e large

corporation.

“The logic of events is certain to brin

about a change either by continued judicia

construction or by legislation. The en

lightened and modem view of the trust

problem is that it is an economic question. . . .

“The remediable evils are economic evils.

The rinciple of combination is inherentlysoundlt.J . . . The real evil of the trusts, it

is now generally believed, consists merely

inimonopoly control; that is, in the power

of a combination to do as it pleases. . . .

“The law must strike not at the principle

of combination but at monopoly control.

glis . . . means lrlmlydthat actual and bona

e com tition s on be 'ven op rtunity
to enterptlie field, and thatgivhen itylras done

so it should be fought only by fair and proper

methods."

Up to this point the writer seems to be

on pretty firm ground. When, however,

he comes to explain just how free bona fide

competition is to be maintained, it is to be

feared that he may not grasp the fact that the

real nub of the evil of monopoly is coercive

conduct of which the boycott is an illustra

tion as regards the treatment of competitors,

and extortionate price-fixing as regards

the treatment of consumers. The pro lem

is not that of maintenance of competition,

but that of maintenance of freedom to enter

the field of competition-two things which

are anything but synonymous. Entire

freedom of competition involves freedom

of combination, as Mr. Raymond perceives,

but it likewise implies freedom to crush

competition. and where competition is sup

pressed without coercion, fraud, or extortion,

the courts have no right to declare that there

has been a “restraint of trade."

It may seriously he questioned, therefore,

whether Mr. Ra nd is ri ht in concluding

that the Anti- rust Act ‘performed a

tremendously valuable service ‘in reparing

the way formore just regulation," an whether,

"in so far as it covers loose combinations,"

1e, those where there is not a single corpora

tion, it "is a piece of final and complete

legislation."

"The Sherman Anti-Trust Act and In

dustrial Combinations." By Herbert Noble.

44 American Law Review 177 (Man-Apr).

Read at the last annual meeting of the

Maryland State Bar Association.

"That competition, free and unlimited,

is the life of trade is a pat phrase which rolls

from the 1i 5 of the orator in high sounding

periods. I literally applied, no partnerships

would be possible, no combinations of capital

could be made, no combined methods of

distribution established. Unlimited com

petition is not desirable. . . .

"One constantly sees the expression that

a combination to maintain prices is, of course.

unlawful, because com tition is thereby

directly restrained, and t t the object of the

Sherman act is to maintain free and un

trammeled competition. Attention is called

to the fact that there is not one word in the

act about competition, and that all that is

said in the cases about the act being passed

for that purpose is a matter of 'udicial interpo

lation. The act prohibits irect restraints

of interstate trade, but it does not follow

at all that all restraints of competition,

whether of other persons’ business on the one

hand or self-imposed on the other are pro

hibited. . . .

“The proper construction of the act is

that it makes unlawful only those contracts,

combinations, conspiracies or acts—

"(0) which directly, immediately and

necessarily restrain interstate trade or com

merce to such an extent that the public is

thereby injured; or

“(b) which restrain the trade of another,

such as the driving of a rival out of business; or

“(0) which restrain the trade of another, as

in the Danbury Hatters’ case, by boycott; or

“(4) which result in the suppression of

competition between the parties thereto

without leaving substantial competition in

the trade; or

“(e) which amount to a monopoly in the

field to which they relate, whether done as

the result of the act of a single person or of a

combination."

“Prosperity with ]ustice—-Working Toward

a Solution." By Judge Peter S. Grosscup.

North American Review, v. 191, p. 311 (Man).

“First: Let there be a valuation of each

of the railway pro rties (I take the railway

properties as an ilustration onl ), rejecting

‘the cost of reproduction’ as t e measure,

but takin as the measure what it fairly

cost to bring these railroads to their presen
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condition. Add to this, as time goes on, the

cost of extensions and such improvements

as ought to go to capital account; and upon

the capital that the two thus constitute-—

a ca ital that is definite——allow returns at

a de ite given rate, after making provision

for depreciation, maintenance and the im

provements that are rightly chargeable to

operation and not to capital account.

“Second: The traffic rates now charged

the public by the carriers are on file with the

Interstate Commerce Commission. Take

these, or such rates as are on file when the

foregoing change goes into efiect, as the

second definite postulate; and ascertain

at given intervals what the public has saved

if anything, by the application of reduced

rates, instead of the revious rates, to the

traffic carried during t e precedingiperiod.

“Third: A saving to the pub '0 having

been shown, allow the carrier out of the

accumulation, if there be any, and if the re

duction be not at the expense of qualit of

service, as a return additional to his . ed

return, a certain rcentage of such savings

(the maximum to g: definite), as also possib y

for a security fund against the ‘lean years,’

this maximum also to be definitely fixed;

allow the Emplo ee’s Insurance and Old

Age Pension Fun another percentage; and

the Employee's Investment Account another

percentage, to be invested for them and as

their property (the a portionment to be

accordm to a e and ength of service) in

any aut ori future issues of securities

of the carrier for extensions or improvements.

"Fourth: Should it appear on such peri

odical accounting that the carrier has accumu

lated out of the rates char ed the public,

over and above the needs a ve set forth,

and the constant bettering of the service,

further amounts, the same shall go into the

United States Treasury, unless within a

succeeding given iod it shall have been

absorbed in a stil greater bettering of service

or a reduction of rates of trafiic charged the

public. . . .

“I submit the remedy thus outlined as

the logical and the most promising next stage

in the progress of events that have brou ht

us to where we now are. It is a plica le

to those combinations that have ma e them

selves monopolies, as well as to the natural

monopolies——the anti-trust acts being left

to act upon those enterprises that have not

become mono lies. But I would not apply

it where tari revision would restore com

petition; tariff revision, therefore, is bound

up with this corporate remedy."

"The Adequacy of Remedies Against

Monopoly under State Law." By Frederick

H. Cooke. 19 Yale Law journal 356 (Mar.).

"Even if . . . state anti-trust statutes

[are] inapplicable to transportation into the

state, there yet remains in the states a vast

source of power derived from the principle

established in Western Union Tel. Co. v.

Call Publishing Co., that ‘the prinsjfles of

the common law are operative upon inter

state commercial transactions except in so

far as they are modified by Congressional

enactments. Here relief was held properly

allowed in a state court against illegal dis‘

crimination even in transportation within

the scope of the commerce clause. There

seems no reason no doubt that the principle

is eqlpally applicable to relief against monopoly

so t at the commerce clause of itself, in the

absence of Congressional legislation thereunder,

furnishes no objection to the allowance in

a state court of relief on common law grounds

against transportation into the state under

conditions of monopoly.

"Whether criminal liability could be en~

forced by virtue of this principle may not

be entire y clear, though the o inion has been

frequently expressed that t ere exists on

common law grounds, liability for acts pro

ducing or tending to produce restrictions

upon competition.

"American Afl’airs." By A. Maurice Low.

National Review, v. 55, p. 119 (Mar.).

Anent the judgment of the United States

Supreme Court in the Amencan Tobacco

Company case:

"Every one assumes that the verdict of

the Supreme Court will be in the govern

ment's favor, and it is this fear that has

caused a semi-panic on the Stock Exchan

and is checking business; that has ma e

investors sell out their shares and has caused

business men to run under close-reefed

canvas in anticipation of the financial cyclone

they see is comin . If the government is

sustained there is 8little hope that Congres

will repeal or modify a law that many people

think 15 too drastic; if the government is

defeated the present tem r of Congress is

to enact a law that sha meet the defects

obnoxious to the Supreme Court, so that

whichever way the business man turns he

sees little to encourage him. Several pro

fessors of economics and publicists have

within the last few weeks predicted a great

panic in the course of a year or two as the

result of high prices, but probably even more

important than hi h prices is the fear of the

disaster that will ollow when the anti-trust

law is sustained.

"The Trial of an Old Greek Com-Ring."

By Frederic Earle Whitaker, PhD. Popular

Science Monthly, v. 77, p. 370 (Apr.).

An account, in the lan age of modern

legal practice, of the trial of the Athenian

corn-ring, the story of which has been pre

served in the writings of Lysias, the Athenian

orator.

Negligence. “Death by Wrongful Act,

Neglect, or Default in Virginia." By Charles

A. Graves. 15 Virginia Law Register 825

(Mar.).

Discusses in detail the way in which the

Virginia act has been construed by the courts.
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Penology. "A General Probation and

Parole Law." By Charles A. Enslow. 3

Lawyer and Banker 42 (Feb.).

“A careful consideration of the entire

proposition will show that no matter from

what point the view is taken, everything

favors the adoption of the system in every

state and by the United States."

“First Offenders." By Hiralal Chakravani.

11 Calcutta Law journal 1% (Feb. 16).

"The latter half of the last century is

remarkable for the growth of a new idea on

the question of the treatment of offenders,

juvenile and otherwise, who are not past

reformation. . . . The movement be n in

America. So long ago as 1863, a legislative

attempt was made at Boston to separate the

young ofiender from the older one. The

movement lay dormant for some time, but

the old idea of no crime without a penalty

be ntoberelnxedinthecaseoffirst

o enders. In 1879 the English Legislature

the Summary Jurisdiction Act, which

invested Magistrates with the wer of

‘summarily trying children for indictable

ofienses, other than homicide, unless objected

to by the parent or guardian, who claims

trial by jury.‘ . . . As a first attem t, the

statute, with all its limitations, was a ecided

success, and as reoo izing for the first time

the salutary princip c, it paved the way for

further legislation in the same line. . . .

"With regard to juveniles, steps should be

taken to establish children’s courts, presided

over by special magistrates, whether stipen

diary or otherwise, who have a strong faith in

humanity, and love for children. . . . Efforts

should also be made to separate children

awaiting trial from the older under-trial

prisoners. The trial should take lace in

private, and the child should not made

to feel that he is an ordinary criminal, shunned

and hated by all, but that he is under the

control of a entleman who loves him and

is anxious for is welfare. . . .

"When the criminal is a student, he should

in some cases be handed over to the school

authorities to be dealt with by them in any

manner they think fit."

Perpotuitiea. “The Rule in Shelley's Case

Does Not Apply to Personal Property."

By Albert Martin Kales. 4 Illinois Law

Review 639 (Apr.).

“Whatever doubt previous decision may

have cast upon the matter, the law is now

clearly settled by the recent decision of our

Supreme Court in Lord v. Comstock, 240 Ill.

492, where it was held that the Rule in

Shelley's Case as such did not apply to

personal roperty and that the limitations

of e uita le interests in personal property

in su stance to A for life and then to As

heirs, conferred upon A only a life interest,

with a future interest to A's heirs according

to the expressed intent of the testator."

Pleading. “The Pennsylvania Practice

in Quashing Writs and Setting Aside Service."

By Henry B. Patton. 58 Univ. of Pa. Law

Review 847 (Mar.).

Discussing what a defendant is to do in

Pennsylvania, if he wishes to uash a writ

or to set aside service for irre rlty or lack

of jurisdiction, owing to the fact that he
umay find himself in a difficult position. The

difficulty arises from the fact that if he is

not careful, he may take some step that will

amount to a waiver of his right to make

the objection."

Procedure. "A Comparative Study of

English and American Courts." By William

N. Gemmill. 4 Illinois Law Review 552

(Mar.).

Continued from the February issue (see 22

Green Bag 237). '

"Much has been said by American writers

commending the freedom of the English

judge in conducting criminal trials. It has

been urged that there are no challenges of

jurors, but that when a jury is called into the

box to try a prisoner, both sides at once

accept the panel without question and the

trial proceeds with great speed and regularity.

In a very large number of the 339 cases

presented to the new Court of Criminal

Appeal in the last year, the ground of appeal

urged was that the risoner at the bar was

denied the right 0 counsel, although he

demanded it. It frequently happens that

the prisoner is called for trial, the jury is

summoned and accepted without question,

slight evidence is heard, the jury without

leaving the box finds the prisoner guilty

and the judge instantly sentences the prisoner

toalong term of imprisonment ortobeflo ed

or both. In reading these cases, I have n

forced to the conclusion that, instead of

this system being commendable, it deserves

the stronfist condemnation. . . .

"Last arch nine lawyers were disbarred

in England by the Inns of Court. Seven of

them were found to be err-convicts.

“It is well that we examine our own ju

dicial system with a view to reform, but in

doing so let us make a conscientious effort,

and not be led away by criticisms that are

not based upon facts."

“Patriotism and the Profession." By

Frederick Trevor Hill. 19 Yale Law journal

319 (Mar.).

“Practice under the New York Code of

Civil Procedure-otherwise known as the

‘New York Mode of Evil Prooedure'—has

become so com licated that no one but a

specialist can ope to avoid its pitfalls,

and even the expert in its mysteries fre

quently finds himself ensnared. . . . Under

its protection dilatory motions and frivolous

appeals may be employed to delay a trial

on the merits almost indefinitely, and any

ingenious trickster can involve the real issues

of a simple cause until honest litigants are
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exhausted or driven from the courts in dis

st. . . .

8“"The whole tone and attitude of the Bar

toward technicalities and delays has got to

undergo a complete change. Once it is under

stood that public opinion, as represented by

the best element in the profession, is adverse

to a continuation of the present system,

obstruction and legal jugglery will become

as ‘bad form’ with us as they are in the

courts of England."

See Criminal Procedure, Pleading.

Professional Ethics. "To Uphold the

Honor of the Profession of Law." By Richard

Olney. 19 Yale Law journal 341 (Mar.).

Delivered in Boston at the meeting at which

the Massachusetts State Bar Association

was recently organized, with Mr. Olney as

president.

"Lawyers as members of a community

absorbed in money-making, are themselves

inevitably more or less infected, so that it is

not 5 rising that many, consciously or‘up .

unconsciously, come to regard money-making

as the real aim and ob'ect of their career.

It is a view of the pro ession uite incom

patible with the honor that shou d attach to

it . . . In what ori 'nates the axiom that

the lawyer lives we and dies poor, except

in the realization of the truth that money

rnaking is not the true goal of his endeavors."

Professional Titles. “A Distinctive Title

for the Lawyer." By Alexander U. Mayer.

Docket, no. 9, 202 (Feb.-Mar.).

_The author proposes the following dis

trnctive titles :—

“‘A. C. L.,' to stand for Attorney and

Counselor at Law (and likewise for the plural,

following the style of a law firm); shortenin

our ancient familiar of ponderous dignity an

Falstaffian proportions to the brevity which

pertains to wit, yet preserving all of the

essentials, so that the initials will at once

su gest the title at length, even to the layman.

"A. C.,' to stand for American Counsel,

or ‘F. C.,’ for Federal Counsel; on all fours

with the time sanctioned ‘K. 0.,’ King's

Counsel. This for those who have come

to the di ity of pleading at the bar of the

Sn reme urt of the United States.

"U. S. C.,' for United States Counsel,

might also be submitted. This title, however,

does not a pear so ractical and is apt to be

mistaken or the tit e of a consular oflicer.

“ ‘A. C.,' if it should be preferred to ‘A. C.

L.’ for the general title, would also serve,

of course, for Attorney and Counsel, or

Attorney and Counselor at Law.

" ‘A. L.’ has also been suggested. This,

standing for Attorney at Law, would serve

to distinguish foreign attorneys or‘ solicitors

who are not also counselors and barristers.

It would also stand for American Lawyer."

Property and Contract. See Freedom of

Contract.

Public Service Corporations. "The In

herent Limitation of the Public Service

Duty to Particular Classes." By Bruce

Wyman. 23 Harvard Law Review 339 (Mar.).

"It is but a half truth that those who

commit themselves to a public employment

are bound to serve the whole public. It is

but a half truth, that the public servant ma

altogether decide as to the extent to which

he will commit himself to public service.

The real truth in this is, that by entering

upon the service one comes within the law

requiring him to meet the necessities of the

situation,—but no more. The obligations

are thus the involuntary ones of a legal

status-not the defined ones of a specific

assumption."

Real Property. "Taxation of Easements."

By B. M. Thompson. 8 Michigan Law

Review 361 (Mar.).

"Taxes levied upon the servient estate

are not levied upon an estate in fee simple

absolute, but upon the fee burdened with a

servitude, and when lands so assessed are sold

for delin uent taxes, it is the estate assessed

and taxe that asses to the purchaser, the

fee burdened wit the servitude. . . .

"We do not think that the courts should

hold that at the common law, much less under

the Michigan statutes, that where a servient

estate is sold for delinquent taxes the effect

of such a sale is to deprive a dominant estate

of an easement therein."

"Strict Foreclosure in Illinois." By J. Ed.

Thomas. 4 Illinois Law Review 572 (Mar.).

Deals with these matters of Illinois law:

"(1) when a suit for strict foreclosure may be

maintained; (2) the necessa parties to a

suit for strict foreclosure; ( ) the bill for

strict foreclosure; (4) the extent and efiect

of a decree of strict foreclosure."

See Conveyances, Perpetuities.

Res Adjudicata. “Does the Court Make

or Interpret the Law?" By F. Granville

Munson. 58 Univ. of Pa. Law Review 365

(Mar.).

"It is not possible to lay down any rule

ap licable in all cases as to the true nature of

a ecision-that while most courts and judges

assert that the court merely interprets and

does not make the law, it is nevertheless

true that where decisions are overruled on

other than constitutional grounds, rights

previously acquired thereunder are generally

protected, usually under the doctrine of_res

judicata. There are certainly grave ractical

difficulties in holding that all rig ts and

liabilities must be readjusted in accordance

with the latest ruling of the court. But it

would seem that the doctrine of res judicata

is opposed to any doctrine that the ‘court

merely interprets the law, for it is not inter

pretation in any true sense to call black white

and crooked straight—which has been de

scribed as the function of res judicata (jeter

v. Hewitt, at al., 63 U. S. 352, 364)."
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Social Psychology. "Laws of Diminishing

Environmental Influence." By Dr. Frederick

Adams Woods. Popular Science Monthly,

v. 77, p. 313 (Apr.).

Will be found interesting by those who

would like scientific light on the problem of

the influence of environment on mental and

moral traits; the author regards this in

fluence as "greatly overestimated," and

presents a large amount of biolo ‘ml data

in support of laws which he has d uced and

here proposes.

Status. See Bankruptcy.

Taxation. "An Experiment in Equaliza

tion, and its Result." By William Carpenter.

8 Michigan Law Review 374 (Mar).

The Michigan statute of 1909 providin

a remedyofor the injustice often occasione

by the ards of Sn rvisors in equalizing

the assessment rolls 0 the several townships,

wards and cities of their respective counties,

is here favorably regarded, and dissent is

expressed from the o inion of the Sn reme

Court of Michi an in immer v. Bay ounty

Supervisors, 16 et. L. N. 871, 123 N. W. 899;

and in Robinson v. Westo'uer, l6 Det. L. N.

875, 123 N. W. 904.

See Real Property.

Taxation (Federal Corporation Tax). "Is

the Federal Corporation Tax an Interference

with the Sovereignty of the States?" By

John S. Sheppard, Jr., 23 Harvard Law Review

380 (Man).

Directed at a refutation of the argument b

Charles W. Pierson in the Outlook (v. 9 ,

p.a639, Nov. 20, 1909), that the tax is an

invasion of the sovereignty of the states.

Torrens System. See conveyances.

Waters. “The Public Right in New York

Water Power." By George P. Decker. 16

Case and Comment 264 (Man).

"If the law of public right is not co-extensive

with future pub 'c interest to have the utility

of public waters for power devoted to public

benefit, the sovereign may roceed under

its fishery and navigation rig ts to reclaim

those waters wherever diverted from natural

channels, and to reclaim the channels where

ever occu ied by structures serving to divert

the flow or power, or to subserve any other

use for private benefit, and regardless of the

length of such user."

“Legal Rights in New York Water Power."

By Henry P. Farnham. 16 Case and Comment

270 (Man).

"The rule is that in nontidal streams the

right of the public is limited to navigation,

and all other rights wing out of the con

formation of the land and the flow of the

stream belong to the riparian owner. If the

stream has fall enough to be of much value

for power purposes, it is not navigable in fact,

and the public has no rights in it; and in

those streams which are navigable, but can

be available for wer purposes by the erec

tion of dams, tiig only interest the public

has is to see that the navigation rights are

not interfered with."

workmen’: Oornponsation. See Employer’s

Liability.

Mbcellaneous Articles of Interest to the

Legal Profession

Alaska. “The Vast Riches of Alaska."

By Benjamin B. Hampton. Hampton's, v. 24,

p. 451 (Apr.).

"It is senseless to assume that Alaska

can be develo d without great aggregations

of capital. t the government provide

the transportation as a public facility. Then

let it recognize the need of corporations for

the development of the coal and the copper

and the mother-lodes from which the vast

wealth of Alaska's future gold production

will come. Let these mines be opened and

worked on a properly adjusted royalty basis."

Biography. Kent. "James Kent: A

Legal Pioneer." By the Editor. 16 Case

and Comment 259 (Mar.).

"In a country village to which he retired

when his college studies were interrupted by

military operations, he found and read the

four volumes of Blackstone. ‘Parts of the

work,‘ he tells us, ‘struck my taste, and the

work inspired me, at the a e of fifteen, with

awe, and fondly deterrnin to be a lawyer.’ "

Lindsey. “The Beast and the Jungle."

By Judge Ben B. Lindsey. Everybody's, v. 22,

p. 528 (Apr.).

Telling how the “system” tried to shear

the uvenile Court of its powers, and Judge

Lin sey was victorious.

Pond. "The Late Ashley Pond." 8

Michigan Law Review 396 (Mar.).

"For many years he was justly regarded

as one of the ablest men at the Michigan Bar,

if not its unquestioned leader in many respects.

. . . His power of rapid analysis was great,

his clearness of thought unusual, his knowl

edge of principles broad, his power of apply

ing instantly the true principle to the facts

extraordinary, and his reasoning marvelously

quick and accurate."

Child Labor. “Child Employing In

dustries.” Supplement to Annals of the

American Academy of Political and Social

Science, March, 1910.

This book contains many im rtant pa rs

on different phases of the child bor prob em,

and reports from state and local child labor

committees, in addition to the proceedings

of the sixth annual meeting of the National

Child Labor Committee.

Conservation of Natural Resources. “The

Forests." By James S. Whipple, Commis

sioner of the State of New York Forest,
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Fish and Game Commission.

Review, v. 2, p. 253 (Mar.).

“We must plant 50,000,000 trees annually.

We must have money with which to do 1t.

The increase of forest lands on a large scale

is vitally urgent. We must lift the tax burden

to some extent on planted land. We must

promulgate laws designed to enooura e

private lumberinéoalong economic lines. e

must change the nstitution to meet present

day exigencies. Arboricide must stop."

Far Eastern Question. “American Afiairs."

By A. Maurice Low. National Review, v. 55,

p. 117 (Mar.).

"The proposal put forward by Secretary

Knox to neutralize the Manchurian railways

has been rejected by the Great Powers, and

the fact that it was made has aroused some

resentment both in apan and Russia. . . .

"Mr. Knox has ad no training in diplo

macy, but he is a lawyer of great experience,

and it is as a lawyer. rather than as a pro

fessional diplomat. that he is conducting the

international relations of the United States.

In the trial of a suit a lawyer often wants

to get certain facts into the record, not so

much for the direct bearin the have on the

question at issue, but for t e e ect they have

on {udge or jury. Mr. Knox, I have reason

to elieve, had a definite pu se to serve;

he wanted to write certain t 'ngs into the

international record and lay the foundation

for a future line of attack."

Literature. “The Law According to Charles

Dickens." By Sheriff Fyfe of Glasgow.

26 Scottish Law Review 85 (Mar.).

Abstract of a paper read before Glasgow

Dickens Society.

“Charles Dickens was re-eminentl the

novelist of the law, and gis la ers d a

hold upon the public ima 'nation ar surpass

ing that of any other aut or. . . .

‘Charles Dickens knew better than to

present his readers with unreal lawyers. The

strength of his le al portraits was their

realit ; but even t e master himself could

not a together divest himself of the common

habit of humanity, to let its particular personal

experience color its views of a profession

like the law. Dickens did not love the law.

for his experience as a suitor had not been

fortunate. . . .

"Dickens, he said, knew the legal world

from the inside, and made no such mistakes

as many authors—even those of high standin

—sometimes make. He laid down no ba

law, and his lawyers were living characters. . . .

Some of Dickens‘ lawyers were eccentric,

some commonplace, some dry-as-dust, some

full of humor; no two of them were alike.

but each was typical of a class. By his writ

ings, Dickens exposed some cruel features

of the legal system of his da , and there was no

doubt that his books di much to soften

some of its harder features."

Railways. "The Great Millionaire Mill:

The Remarkable Story of the Southern

Editorial Pacific Railroad." By Charles Edward

Russell. Hampton's, v. 24. p. 479 (Apr.).

An interesting tale of the buildin and

financing of the Pacific system of rai roads

and of the making of the great fortunes de

rived from them.

Scotland Yard. “The Lighter Side of

My Oficial Life. VI, At Scotland Yard."

By Sir Robert Anderson, K.C.B. Black

wood's, v. 187, p. 356 (Mar.).

The writer gives reminiscences of the

period of the ‘Jack the Ri per" murders

in the Whitechapel district of ndon, which

occurred when he was at the head of Scotland

Yard. He says:

“One evening in the year after the Chicago

Exhibition, I dined with some American

gentlemen at the Hotel Cecil, and they gave

me some astounding particulars of the number

of homicides in that city. . . . Presently

they asked me how many murders we had in

London in a year. . . . I told them that

the preceding year was the worst I had known,

as we had had twenty murders; but the

average was fifteen or sixteen. They threw

down knives and forks, and stared at me

and at each other. My words traveled across

the Atlantic, and I received several letters.

including one from a prominent official in

Washington, asking me if I had spoken

seriously and by the book."

Socialism. "Why Socialism is Imprac

ticable: Its Latest Official Program." By

Charles R. Miller. Century, v. 79, p. 903 (Apr.).

“There is no antidote to socialism. It was

born in man when he first fought over the

spoils of the chase and raged a ainst his

sturdier cave-mate who seized t e larger

share. But there are checks and palliatives.

. . . The palliatives are bein administered

all the time in every civili land, by the

action of public opinion upon the makers of

the laws. . . . The evils of which socialism

justly complains are curable and being cured."

‘.l‘stt's Administration. “A Political Balance

Sheet." Editorial. Outlook, v. 94, p. 742

(Apr. 2).

"Mr. Taft’s record as 1e 'slative adviser

is a remarkable one; wort y of far more

consideration and praise than have been

bestowed upon it.

“One Year of Mr. Taft." By Edward G.

Lowry. North American Review, v. 191, p.

289 (Mar.). ‘ .

"I doubt whether this uncertainty, this

attitude of questioning now manifested

toward the Taft Adrmnistration and the

uprightness, honesty, purity and courage of

its motives and convictions will last. Mr.

Taft has the capacity and the desire to write

himself down in history among the best of our

Presidents."

Tenement Houses. “City Housing; II,

The Problem at Home." By Hollis Godfrey.

Atlantic, v. 105, p. 548 (Apr.).
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“If the housing authorities refuse to allow

tenants to occupy a new house until all the

necessary regulations have been met, builders

become extremel anxious to meet require

ments. . . . No ndlord can hold property

without assuming liability for such assessments

for betterment as the cit may think it wise

to make. . . . Fortunate y the final tribunal

of this country, the Supreme Court of the

United States, has already determined the

right of a state to say to its citizens, ‘You

shall build in accordance with our laws and

in no other way.’ "

wmi-wiyi. "Highways of Progress—VI,

The Future of Our Waterways." By James

J. Hill. World's Work, v. 19, p. 12779 (Apr.).

"Waterways that are to play an important

part in traflic must be deep waterways. That

point cannot be emphasized too strongly.

A vessel that carries only 1,000 tons cannot

compete with a box-car. With a steamer

Reviews

ROMAN LAW IN THE UNITED STATES,

ENGLAND AND GERMANY

Grounds and Rudiments of Law. By William

T. Hughes. 4 v.. v. 1. p . xv, 283+a pendix 71;

v. 2, pp. x, Text-Index 28: v. 3. ' atum Posts

of Jurisprudence," gp. x, 2l8+index 32; v. 4, pp.

12. Text-Index 27 . Usona Book Co., Chicago.

(Sheep S16, buckram 815.)

Roman Law in Medieval Europe. By Paul

Vinogradofl', M.A., D.C.L., LL.D., Dr. Hist , .B.A.,

Co us Professor of jurisprudence in the Universityof lgxford, Honorary Professor of History in the

University of Moscow. Harper & Brothers, London

and New York. Pp. l3l—appendices. (75 cts.

m.)

The Civil Code of the German Em ' , as Enacted

on A t 18. 1896, with the Int uctory Statute

Enacted on the Same Date. Translated by Walter

Loewy, B. L. (Univ. of Cal.), LL. B. (Univ. of Pa.),

Ju. D. (Heidelberg) Translated and published

under the auspices of and annotated by a special

committee of the Pennsylvania Bar Association

and the Law School of the University of Pennsyl

vania. Boston Book Co., Boston; Sweet and Max

well, Ltd. London. Pp. lxxi, 568+appendix 54

and index 67. (85.)

NOVEL conception underlies Mr.

Hughes's work on “The Grounds and

Rudiments of Law," not only novel but radi

cal. That the author in relation to the

prevailing currents of legal thought is a

thorough-going radical is shown by his efiort

to put forward a statement of the fundamental

  

carrying 10,000 tons you have it beaten.

This is the key to the only growth of water

borne traffic that has taken place in our

interior commerce. . . .

“Waterways should be created as other

great physical enterprises are. . . . Locate

the trunk-lines first. Open a wa to the sea

by the biggest, freest, most avai ble outlet.

Push the work as nature directs, from the

sea-coast up the rivers. All this should be

part of a general scheme of co-ordinate im

provement and conservation of resources."

“Waterways and Railways." By Logan

G. McPherson. Atlantic, v. 105, p. 433 (Apr.).

“If the transportation of the less remunera

tive trafiic be an economic necessity, addi

tional means of transportation should be

provided to relieve the over-burdened railway.

. . . That transportation by water has been

and will continue to be a necessary factor

in advancing civilization no one can deny."

of Books

principles of jurisprudence, of working value

in the actual practice of law, with utter con

tempt for the commonly accepted sources

and for the doctrine of judicial precedent.

The theory that the leading principles of

the Roman law furnish the basis for our

entire legal system is certainly surprising.

This work therefore must be taken to offer

a protest against the modern professional and

academic attitude, and among the causes

which have made such a protest possible

one of the chief may be surmised to have

been the writer's inability to appreciate the

worth of that priceless legacy bequeathed

to our own jurisprudence by the common

law of England.

As may readily be imagined, the work is

built upon a fallacy. The author declares

at the outset that the history of the common

law of England "is a history of the gradual

adaptation, through centuries, of barbaric

British, Saxon, Norman and Danish laws

and customs to the universal principles of the

Civil Law of Rome." This is putting the

cart before the horse, for it would come

nearer the truth to say that the history of

English common law necessarily includes the

adaptation of Roman law doctrines to the
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needs of the English people, and even that

might be misleading as a possible overstate

ment. The elaboration of this historical

fallacy may be traced in various forms.

From the late Professor Maitland's arrange

ment in parallel columns of the works of

Bracton and A10, Mr. Hughes concludes

that the basis of Bracton is the civil law and

not the common law. Scholarship has

proved that of the actual content of Bracton's

treatise only one-third shows any considerable

trace of Roman influence, and that of that

third a considerable part consists of English

material modeled upon a framework of

Roman principles. (See 1 Law Quanerly

Rwiew, 429, 430.)

Coke is approached in a somewhat pre

judiced manner, emphasis being laid not upon

his courage and independence but upon his

conceit and ambition. We are told that

Coke, while a learned common law lawyer,

was narrow in his views, and to him the law

was a tribal code, while to Bacon it was based

upon principles of universal application. To

follow the fallacy further, it was through

Bacon that “the jurisprudence of Rome- was

under the name of equity established as the

supreme law of England." An apparent

inconsistency follows when Mr. Hughes,

having given Bacon the credit for the estab

lishment of the Roman law as the law of the

land, declares (p. 33) that the legal profession,

imitating Coke's course in his Institutes,

"buried themselves" in the common law,

and "have remained buried to the present

day." The writer's mode of avoiding this

apparent inconsistency, however, is by mini

mizing the importance of legal precedent.

Apparently he would have lawyers thrust

aside precedent for principle. So much for

the historical fallacy.

It will thus appear that Mr. Hughes has

not written, to be strictly accurate, a work

on the grounds and rudiments of American

law, but rather what might be called an

essay on the doctrines of Roman law as

illustrated by American leading cases. Yet

as a work on the latter topic the volumes

are by no means satisfactory. There is an

offensive lack of proportion, far too little

space being allotted to the substantive law

and far too much to the procedural to pre

serve proper symmetry of treatment. More

over, the author has built his work up around

a nucleus of civil law maxims, consequently

there are many important doctrines of the

Roman law which as illustrative of American

jurisprudence might well have been included

and have not been. The writer's method,

however, being expository rather than illus

trative, he cannot claim for his treatise.

in the face of these criticisms, even the

advantage of a commentary on Roman law

likely to be of any considerable aid to students

of that subject.

Mr. Hughes’ work does, however, evince

laborious sifting of leading cases and abounds

here and there in excellent reasoning. He

evidently has the faculty of treating special

subjects in an illuminating manner, even if

he lacks a sense of proportion in assembling

a group of subjects in proper relations, and

even if he may fail sometimes to distinguish

fundamental from secondary rules. In his

volume entitled “Datum Posts" will be

found an alphabetical digest of leading cases

tersely stated and accompanied by notes

of less important cases, a feature which may

have some practical utility. But the sub

stitution in the two volurna of ‘_‘Text-Index"

of an alphabetical arrangement for a scientific

classification of topics, however, is a serious

defect in a work of such aims, and the typog

raphy of all four volumes is of a cheapness

unworthy of the text.

It is with pleasure that we turn from this

unacademic and only partly successful attempt

to state the fundamental principles of our

jurisprudence to a liberal-minded, scholarly

volume like Professor Vinogradofi's “Lectures

on Roman Law in Medieval Europe." These

five lectures were delivered in the spring of

1909 at the University of London, and are

now issued in a small book of pocket size.

Each lecture is prefaced with a list of bibli

ographical sources, but Professor Vinogradofi

everywhere leaves the impression of direct

first-hand contact with original documents.

He has compressed a vast amount of pithy

information into a small space, and he

presents it in a style which though learned

is readable and unpretentious. The varying

vicissitudes with which the decadent Roman

law met in different countries in the Middle

Ages in Italy, in France, in England, and in

Germany, its "reception" in the two former

being fairly easy, while that in the two latter

was slower and less complete, are written

about in a non-controversial spirit, with

a happy freedom from that bias against

barbaric usages which mars so much modern

literature dealing with the Middle Ages.
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The book is ofl'ered merely as "a sketch of

great historical processes," only the principal

epochs of which have been characterized.

The criticism is not unlikely to be put forth,

in some quarters, that he has possibly over

rated the influence of the Roman law upon

the common law. It would probably be

fairer to say, however, that only the special

standpoint selected prevents Professor Vino

gradofi from indicating the real nature of the

indigenous sources of English law. The

average lawyer will find these lectures

exceptionally interesting from the historical

point of view and a stimulus to read more

extended works.

In the works of such scholars as a Corpus

Professor of Jurisprudence at Oxford will

be found the refutation of Mr. Hughes’ his

torical fallacy of the complete “reception"

of the Roman law in England. A similar

refutation is perhaps to be found in a book

now to be considered, "The Civil Code of the

German Empire," of which a good translation

has now been made by a graduate of the

University of Pennsylvania and the Uni

versity of Heidelberg, under the auspices

of the Pennsylvania Law Association and the

Law School of the University of Pennsylvania.

The impossibility of codifying the law of

Germany in a form which should be a pure

version of the Corpus jun's Civilis, and the

production, as the only possible basis of

compromise, of a code which could scarcely

claim direct descent from Justinian, furnish

the strongest proof that it was impossible for

the Roman law to become the law of Germany.

As the adoption of the Roman Law in the

German Empire, while never complete, was

far in advance of its adoption in England,

what holds true of Germany applies with

even greater force to England. If it is im

possible to consider that the Roman law

became the law of Germany, there is even less

ground for the singular theory that it became

the law of England. Mr. William W. Smithers,

in his historical introduction, shows that one

of the reasons why the first draft of the Code

which was brought forward in 1887 had to

be revised was because some writers found

too much Roman law in it. The German law

of tod'ay is neither the Roman law nor the

barbaric customary law, but the product of

historical conditions in the German Empire

since the Middle Ages. The Roman Law

tradition, however, permeates the whole

fabric of German law.

This historical introduction contains some

curious typographical errors, such as “Lieb

nitz," "Azro" (for Azo), "olographic," Tu

bingen, Lubeck, etc. It would also seem

as if Franconia were to be preferred to "Fran

conia, "Frankfurt-on-the-Main to “Franckfurt

on-the-Main," and Bike von Repgow to

“Eike von Repkow.” The editors may

have some reason for choosing the spelling

"Vizigothic," but we prefer "Visigothic."

In uniting with the University of Pennsyl

vania for the publication of the Code, the

Pennsylvania Bar Association has accom

plished much for the study of comparative

jurisprudence by making a good English ver

sion accessible. Possibly a dignified scientific

purpose would more fully have been realized

by prefacing the Code with an introductory

essay setting forth in detail the interesting

principles which determined the selection of

its material and containing a critical dis

cussion of its subject-matter in comparison

with the laws of other lands. In this manner

the Code would have been introduced with

more of the ceremony proper to the event.

The annotations, however, will be found

useful, and in them as well as in the skillful

translation Mr. Loewy and the committee

of publication may take much satisfaction.

 

WATKINS’ SHIPPERS AND CARRIERS

OF INTERSTATE FREIGHT'

Shi rs and Carriers of Interstate Frei ht. By

Ed ar atkins. LL.B., of the Atlanta ( a.) bar.

T. . Flood and Company, Chicago. Table of cases,

etc., pp. 74 + text 488+ appendices 27 +rndex 28.

(86 net.)

" HIPPERS and Carriers of Interstate

Freight,” by Edgar Watkins, is a

good example of the law book written in

response to the demands of actual practice.

The author specifies as his subject “the rights

and duties of shippers and carriers of freight

that comes within the description of interstate

commerce," disclaiming any purpose to

treat interstate commerce generally. But

in the very process of narrowing down his

topic, Mr. Watkins has made an admirable

exposition of the relation of one part of a

great question to the whole; the principal

merit of his work consists in the opportunity

for orientation which it affords layman or

lawyer wandering in the maze of law upon

an almost all-comprehending subject.

After a brief preface, an analytical Table

of Contents is given, then an index of Appen
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dices of Statutes, a Table of Cases Cited,

containing over fifteen hundred citations,

the latest being in 213 United States Reports,

almost five hundred pages of text and

appendices, including forms for procedure

before the Interstate Commerce Commission,

and an adequate index. Without evident

purpose the author has made the book a very

clear statement of the underlying question

of jurisdiction, with the result that the

principles of a common law of commerce

appear constantly as the bases of decisions,

which, as the author explains, he has sum

marized as frequently as possible in the

language of the Court. The book, in fact,

seems to have been written around the

important case of Texas 6’ Pacific Railway

Co. v. Abilene Cotton Oil C0., 204 U. S. 426.

perhaps the most enlightening pronounce

ment as to the tendency of the "commission

with power" to exclude all other means

of regulating commerce.

Mr. Watkins discloses a keen understand

ing of the true inwardness of the subject

of the relations between shippers and carriers

of interstate freight and the methods which

the law affords for their adjustment, and he

has presented an analysis that is bound

to commend itself to all who are called upon

to know about interstate commerce.

 

COMPARATIVE CONSTITUTIONAL LAW

Modern Constitutions: A Collection of the Funda

mental Laws of Twent -two of the Most Im rtant

Countries of the World’, with Historical an Bibli

o raphical Notes. By Walter Fairlei h Dodd.

niversity of Chicago Press, Chica . . 1, pp.

xxiii, 351; v. 2, pp. xiv, 3l2+in ex 20. ($5.42

postpaid.)

THE University of Chicago has assisted

the study of comparative constitu

tional law by publishing this collection of

written constitutions, edited by a leading

scholar, which cannot fail to be valued by

all who are interested in political science

and public problems. The present under

taking is a modest one, but it is to be hoped

that it may prove to be preliminary to a

more ambitious work not only presenting

the constitutional law of all the important

countries in a form conveniently accessible,

but also rendering possible, by methods

already known to comparative jurisprudence,

a comparison of all the provisions relating

to separate topics.

Mr. Dodd has devoted the larger part

of his editorial labor to obtaining correct

English texts of the important documents

as they stood at the end of the year 1906

or in many cases later. For this purpose,

re-translation was necemary in some cases,

and each text was submitted to a competent

person for careful revision before its accept

ance. The result has therefore been that

many of the texts have been approved by

leading authorities of the countries concerned.

This procedure seems to have resulted in a

trustworthy compilation of texts, which

possess the further merit of having been

rendered as far as possible into the technirnl

language of political science. The countries

represented in the collection are the Argentine

Nation, Australia, Austria, Hungary. Austria

Hungary, Belgium, Brazil, Canada, Chile,

Denmark, France, Germany, Italy, Japan,

Mexico, Netherlands, Norway, Portugal,

Russia, Spain. Sweden, Switzerland, and

the United States.

The footnote annotations do not form an

important feature of the work, as they have

been mostly confined to information regard

ing amendments and have been sparingly

used. Next to the careful preparation of

texts, what has received most attention has

been the carefully chosen bibliographical

notes prefixed to each constitution, and also

the short historical introductions, for which

the editor modestly refrains from claiming

anything more than the merit of brevity.

The two volumes are well manufactured,

and will be a welcome addition to the general

libraries of many lawyers.

MACHEN'S CORPORATION TAX LAW

A Treatise on the Federal Corporation Tax Law

of 1909; together with appendices containing the

Act of Congress and Treasury regulations, with

annotations and explanations. and forms of returns.

By Arthur W. Machen. _]r., of the Baltimore ber,

author of "The Modern Law of Corporations."

Pp. xxv, ISIH-appendices and index 125. Little,

(81.50 m.)Brown & Co., Boston.

HIS convenient handbook of the federal

corporation tax law was hastily yet

skillfully prepared for publication at suffi

ciently early a date to furnish assistance

to corporations in making their returns under

the statute. The author seems to have had

two purposes in mind. The first and domi

nant one was to describe and annotate the

act thoroughly, presenting information with

regard to the character of the tax, what

companies are subject to it, how the taxable

income is calculated, the way returns are to
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be made out, assessment and collection, and

remedies. The secondary purpose seems to

have been to throw some light on the question

of constitutionality. In carrying out the

former purpose, free use was made of de

cisions under former federal statutes, as

well as relevant decisions under the English

income tax laws. In seeking to realize the

latter, while he has expressed serious doubts

of the constitutionality of the tax, the author

has approached the subject in a spirit of

impartiality and caution.

Notwithstanding the care with which Mr.

Machen gropes his way to the conclusion

that the tax is in some respects unconstitu

tional if not so in iota, we believe that he

is too ready to assume that the tax is levied

on incomes. At all events, the principle he

so confidently states, that the tax cannot

possibly be laid on the right to do business,

has been so generally recognized to be de

batable that fuller consideration of the view

likely to be asserted by the government,

and actually asserted, as the outcome proved,

in the argument before the Supreme Court,

was to be desired. Taking throughout the

position that the tax is laid on income, Mr.

Machen, if this view is to prevail, seems also

to have gone too far when he reasons that if

corporate income derived from real estate

and from invested personal property is to be

considered as not taxable without apportion

ment, on the authority of the Income Tax

cases, yet income received from business in

general, excluding all income derived from

investments, may be taxable (p. 56). It is

difficult to see why all the income of a cor

poration is not derived from the invested

personal property of the stockholders. It may

therefore be questioned whether, on the

authority of the Income Tax cases, any part

of the income derived from the business

of the corporation may be taxed. If it may,

what may be good law may be bad economics.

We may perhaps also be excused for dis

agreeing with the suggestion that on account

of the constitutional limitations on the

federal taxing power, income derived from

state and municipal securities may properly

be deducted in computing the net income

which measures the amount of the tax.

Aside from these points we have found

nothing to draw forth adverse criticism, and

because of the copiousness of useful material

included the book is likely to prove useful

to corporations and their legal advisers

if the Supreme Court should see fit to

sustain the constitutionality of the act.

DILL ON NEW JERSEY CORPORATION

LAW

The Statute and Case Law of the State of New

Jerse Relating to Business Companies, under an

Act Concerning Corporations (Revision of 1896)

and the Various Acts Amendatory thereof and

Sup lernental thereto. with Annotations and Forms.

By ames B. Dill. Pp. l, 216+index 36.

Statute and Case Law of the State of

New Jersey" is the title of the 1910

edition of Dill on New Jersey Corporations.

This book has been gradually expanded

from a guide to incorporation "Under

an Act Concerning Corporations (Revision

of 1896)," to a oompendious, if concise,

treatise upon the law of corporations. The

whole contains two hundred and fifty pages,

within which are included the best (certified

by the Secretary of State of New Jersey) of

all the state enactments applicable to busines S

corporations, annotations by citation from

the fifteen hundred cases gathered into the

table of cases, a complete set of forms and pre

cedents, with a special index thereof, a

schedule of fees and taxes, a table of contents,

and an adequate general index. As the

author, James B. Dill, had much to do with

the original formulation of the present New

Jersey policy toward corporations and is now

a Judge of the Court of Errors and Appeals

of New Jersey, to the obvious merits of the

work must be added that of authenticity.

For the purposes of an attorney concerned

with a matter of the New Jersey law of busi

ness corporations, this handbook may serve

as well as a library, and, in some cases, better.

The excellence of New Jersey statutes and

adjudications makes for its usefulness with

reference to the law of other states. If

American corporation law is in essential

uniform, New Jersey has worked out its

problems in practice quite as far as any state,

and nowhere, perhaps, have questions of

corporate management been settled as a

result of such a degree of attention from

the leaders of the American bar. While the

New Jersey citations predominate, the reports

of other states are quoted and federal de

cisions as late as 209 United States Reports.

Dill on New Jersey Corporations, long a

standard authority for a, special branch

of the subject of corporations, seems to have

attained a more general usefulness.
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A BOOK OF VERSES

Dorian Days. Poems. By Wendell Phillis

Stafford, fIustice of the Su reme Court of t e

District 0 Columbia. The acmillan Co., New

York. Pp. vi, 112. (81.25 net.)

T is a pleasure to come upon a volume

of verses by a judge who is also a poet.

Judge Stafford has followed in the footsteps

of Keats and William Morris. His devotion

to beauty in its objective shapes is sincere.

His verses are marked by distinction and are

modeled upon a good tradition. Their

charm is derived from beauty of form rather

than of substance. The thought may be

commonplace, but the imagery and diction

frequently give rise to rare pleasure. There

is often a reminiscence of the poetic manner

of Keats, as where, for example, in “The

Singing of Orpheus," we read that :—

the moon increasing

Leads on the black sea-wall her white-maned tides

Till the breath of their nostrils is vainly blown

high on its thundering sides.

The subjects of the chief poems are drawn

from classical mythology, and among the

most exquisite are those on the Belvidere

Apollo, Actaaon at the Bath of Artemis,

and the Venus of Melos. The writer shows

a particularly happy command of the sonnet

form, and one of the best things in a book

which deserves to be widely circulated is

the noble sonnet on the Sistine Madonna,

which may here be quoted :—

Other madonnas ever seem to say,

“My soul doth magnify the Lord"; but she,

Dove-like in sweetness and humility,

Has caught the words of wonder day by day

And kept them in her heart. Look as we may,

The mother is yet more a child then he

Who nestles to her. In his eyes we see

The pro hecy of lightnings that will play

About t e temple courts. the conqueror

Traveling in the greatness of his strength,

But in her eyes only the love unsle ing

Wherewith, all times, he will be waited or,

Which, as the cross lets down its load at length,

Will take her babe once more into her keeping

MORRIS’S HISTORY OF LAW

An Introduction to the History of the Develop

ment of Law. By Hon. M. F. Morris, Associate

ustice of the Court of Appeals of the District of

olumbia. John Byrne 8: Co., Washington. Pp.

315. (82.)

NE might suppose that the hierarchical

conception of law no longer existed

in an enlightened age, yet a judge of some

prominence has seen fit to publish a book

affording a startling example of modes of

thought long since relinquished. At the

divine law, but human law also. are of divine origin,

and are the dictate of the Almighty Himself;

and . . . by Him it is committed to the people

to organize society, according to their varying

circumstances, to carry the fundamental principles

into effect.

This line of thought controls the treatment

throughout. The author's point of view is

that of mediaeval theology, and his religious

bias has led him to disregard the modern

literature of most of the subjects upon which

he writes. The result is an unscholarly

series of essays, warped by prejudice and

destined to mislead the reader. The attitude

assumed toward barbarism and savagery,

which "are merely lapses from a primordial

civilization," results in the brushing aside

of their phenomena as abnormal and un

worthy of serious consideration. The writer

is thus unable, notwithstanding some proof

of diligence in superficial historical research,

to present a symmetrical outline of the

development of law. His book is without

footnotes, bibliography or index, and its

publication must produce the impression

that his venture beyond the customary field

of professional empiricism was ill-advised,

and that these lectures at Georgetown

University are likely to work greater injury

to the cause of sound legal education than

if they had wisely been suffered to remain

unpublished.

NEW BOOKS RECEIVED

RECEIPT of the following new books

which will be reviewed later, is acknowl

outset Judge Morris declares :

All the fundamental principles of law, not merely

edged:—

The Histo of Casteinlndia. With an asppendix

on Radical efects of Ethnolo . By hridhar

V. Ketkar, A.M. (Cornell). . 1. Taylor &

Carpenter, Ithaca. N. Y. Pp. xv. 17(H-index

22. ($1.50.)

The Nature and Sources of the Law. By John

Chipman Gray, LL.D.. Royall Professor of Law

in Harvard University. Columbia University

Press, New York. P . xii, 292+appendices and

index 40. ($1.50 net.

Virginia Colonial Decisions. The Reports by

Sir John Randol h and b Edward Barradall of

Decisions of the eral urt of V' 'nia. 1728

1741. Edited, with Historical Int uction, by

R. T. Barton. 2 v. Boston Book Company, Boston.

V. 1, pp. xxviii-i-lntroduction 250+Randol h's

Fe rts 118; V. II, Barradall's Reports. pp. 94.

8 .)

American Electrical Cases; being a collection of

all the important cases (exce ting patent cases)

decided in the state and f eral courts of the

United States from 1873, on subjects relating to

the tele aph, the telephone, electric light and.

power, eectrical railway, and all other ractical

uses of electricity; with annotations. ited by

Austin B. Griffin, of the Albany bar. V. IX (1904‘

1908). Matthew Bender 8: Company. Albany.

Pp- viii, 1140+1'ndex 47 ($6.)



Latest Important Cases

Automobiles. A Taxicab cannot be called

a "Carriage." Mass.

A taxicab has been held not a "carriage"

within the meaning of the statute, in the

case of Goldman v. Commonwealth, recently

decided by the Supreme Judicial Court of

Massachusetts. The appellant had been

arrested and fined for non-payment of fare,

but appealed on the ground that chap. 103,

sec. 55, of the Revised Laws afforded no

protection to owners of automobiles. The

Court declared it was certain that the legisla

ture, in using the word “carriage," had no

thought of a vehicle made up in a large part

of complicated machinery and propelled by

a powerful engine, whose operation is similar

to that of a locomotive on a railroad.

Carriers. May not be Required to Connect

their Tracks with Grain Elevators——-Police

Power. U. S.

The Nebraska statute requiring railways

to build switches leading to all grain elevators

upon their tracks, upon demand, was declared

unconstitutional by the Supreme Court of

the United States April 4 in Nebraska v.

Missouri Pacific Ry. Co. The opinion. which

was delivered by Mr. Justice Holmes, was

based on the ground that such a requirement

exceeded the limits of the police power and

invaded the constitutional rights of private

property.

See Interstate Commerce, Public Service

Corporations.

Corporations. See Interstate Commerce.

Eminent Domain. See Real Property.

Employer's Liability. See Procedure.

Evidence. See Negligence, Real Property.

Interstate Oommerco. State Tax on

Foreign Corporations Unconstitutional Burden

on Interstate Commerce. U. S.

Similar principles to those involved in the

judgments of the United States Supreme

Court in Western Union Telegraph Co. v.

Kansas (216 U. S. 1, 30 Sup. Ct. Rep. 190,

see 22 Green Bag 192), and in Pullman Co.

v. Kansas (30 Sup. Ct. Rep. 232, see 22 Green

Bag 250), were applied by the Supreme Court

in Ludwig v. Western Union Telegraph Co.,

a tax on the capital stock of foreign corpora

tions, imposed as a condition precedent to

engaging in business within the state, being

adjudged an illegal burden on the interstate

business of a foreign telegraph company.

Mr. Justice Harlan wrote the opinion of

the Court, as in the two earlier cases, and as

in those cases, the Chief Justice, Mr. Justice

Holmes, and Mr. Justice McKenna dissented.

Fourteenth Amendment-Equal Protection

of the Laws Violated by Tax on Foreign

Corporations against which State Tax Laws

Discriminate. U. S.

The decisions in the Western Union

Telegraph and Pullman cases also furnished,

in a considerable degree, the authority for the

decision of the United States Supreme Court

in Southern Railway Co. v. Greene, wherein

the proposition was laid down that a foreign

railway corporation which has acquired

permanent property in a state and has carried

on its business within its territory in con

formity with its laws, is a "person" within

the equal protection of the laws clause of the

Fourteenth Amendment, and cannot be

subjected, by new state legislation not taxing

domestic corporations in the same manner.

to an additional franchise tax for the privi

lege of doing business within the state. The

opinion was delivered by Mr. Justice Day,

and as in the other important interstate

commerce cases above referred to, the Chief

Justice, Mr. Justice McKenna, and Mr.

Justice Holmes dissented.

SeeCarriers.

Negligence. Evidence of Rules Governing

Operation of Cars Admissible-Master and

Servant. S. C.

In McCormick vff'Columbia Electric Street

Ry. Co., decided April 8, the Supreme Court

of South Carolina declared the rules at

companies regarding the conduct of their

employees and the operation of their cars

to be admissible in evidence, for the purpose

of proving negligence in actions for personal

injuries. The defendant company had a rule

prohibiting its cars from being run at closer

intervals than two hundred feet, except at

terminals or junctions, and where a motorman

whose car had caused the injuries had violated
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the rule, it was held that the evidence was

rightly admitted.

The Court thus disapproved of the rule

stated in the following authorities cited by

the Court: Fonds v. St. Paul City Ry. Co.,

71 Minn. 433, 70 Am. St. Rep. 341; Isaocson

v. Duluth Street Ry. Co. (Minnesota) 77 N. W.

433. The Court preferred to adopt the rule

in these cases: Lyman v. Boston, etc., R. R.

(N._ H.), 11 L. R. A. 364; Chicago Railway

v. Krayenbuhl, 65 Neb. 889, 59 L. R. A. 920;

Lake Shore, etc., v. Ward (111.) 26 N. E. 520;

Railroad v. Williams, 74 Ga. 723; reaflirmed

in Atlanta Con. St. Ry. Co. v. Bates, 103 Ga.

330, 30 S. H. 41.

Duty of Owner to Light Premises Does Not

Require Uniform Light Throughout Entire

Length of Stairways. N. Y.

The New York Court of Appeals has decided

that a descent of two steps from a main oflice

to a wareroom, the first step being well lighted

but the second being in shadow, does not

constitute such a dangerous condition as to

make a defendant liable for injuries received

by a customer. Weller v. Consolidated Gas

Co., decided March 4 (N. Y. Law Jour.,

March 19).

The Court, per Willard Bartlett, 1., said:—

"A rule of law which required all stairways

of whatever length in every shop, store,

hotel or building to which the public are

invited to be uniformly lighted throughout

their whole length would impose a burden

much greater than is required for the protec

tion of the community. It is ordinarily

sufficient to light such a stairway sufficiently

to disclose its existence and character. The

persons who make use of it can reasonably

be expected to exercise their faculties to some

extent in order to ascertain its precise length."

Police Power. See Carriers.

Procedure. Expediting Act Permitting

Entering of Final judgment According to

all the Evidence in the Lower Court Need

Not Deprive 0 Plaintiff of Right to Press his

Suit on Statutory Courts, when he has Elected

Common Law Counts-Employer's Liability.

Mass.

In Stone 6’ Webster Engineering Corpora

tion v. Grebenstein, decided March 26, the

Supreme Judicial Court of Massachusetts

for the first time construed a new expediting

act.

Where a workman lost one eye in conse

quence of an electrical explosion which

occurred while he was doing work under the

direction of a foreman, and he brought suit

against his employer for the negligence of the

foreman in not warning him of the dangerous

character of the work, nor giving him the

proper tools with which to do it, it was held,

that as the foreman was a fellow servant

of the plaintiff, the latter could have no

common law ground of recovery.

Where the plaintiff had elected to base

his case upon the common law liability of the

master, rather than upon that arising under

employer's liability legislation, and a statute

(St. 1909, c. 236) enabled the Supreme Ju

dicial Court to expedite the final determina

tion of causes by directing the trial court,

by rescript, to enter judgment in accordanrx

with a ruling sustaining exceptions to the

action of the trial court in not directing a

verdict either for or against the plaintifi

upon all the evidence, it was held that this

statute was not mandatory, and the Court

was not compelled to order judgment in

favor of the defendant, but that the trial

court might now determine whether or not

justice would require that the plaintifi be

allowed to substitute a statutory for a com

mon law claim.

Public Service Corporations. Statute Fix

ing Rates for Transportation of Coal Consti

tutional. U. S.

In Northern Pacific Ry. Co. v. North

Dakota, decided March 14, the North Dakota

coal rate law of 1907 was held constitutional

for the present by the Supreme Court of

the United States, despite the claim of the

railroad that the law requires the transporta

tion of coal below the cost of service.

In affirming the decision of the state

Supreme Court, Mr. Justice Holmes said that

there were so many uncertainties about the

rate being confiscatory that the Court felt

it was not justified in overruling the state

court, which held the law would not prove

confiscatory, if put into efiect. The affirmance

was made, however, with the statement that

it should not prejudice the case of the railroads

if after the law went into efiect it should

prove confiscatory.

Public Service Corporations Cannot be

Compelled by a State to Furnish Better Service

when Interstate Commerce would be Burdened.

U. S.

The Supreme Court of Arkansas having

attempted to fine the St. Louis Southwestern

Railway for failure to supply more cars for
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local tmfiic within five days after the time

they were ordered by the shipper, and

the railway having appealed, the United

States Supreme Court on April 4 decided that

the state of Arkansas could not thus burden

interstate commerce, Mr. Justice White

writing the opinion. St. Louis Southwestern

Ry. Co. v. Railroad Commission.

See Carriers, Interstate Commerce.

Real Property. Evidence of Structural

Value of Buildings Admissible in Condem

nation Proceedings. N. Y.

In Matter of Blackwell's Island Bridge

Approach, the New York Court of Appeals

modified the rule which has hitherto pre

vailed in that state in ascertaining the value

of real estate, according to which rule the

improvements are treated as incidental to

the fee and valued by the introduction of

expert testimony. The Appellate Division

of the Supreme Court had upheld this rule

in the condemnation proceedings here re

viewed, but the Court of Appeals reversed

the decision March 4, substituting the follow

ing doctrine (N. Y. Law Jour., March 21):—

"It is common knowledge," said Judge

Werner, “that buildings not only differ

rk-—..—___.._r _._--sm—--w_-_dw
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from each other in design, arrangement and

structure, but that many which are extremely

similar and are situate upon adjoining lands

are essentially difierent in the quality and

finish of the materials used and in the character

of the workmanship employed upon them.

It must follow that such differences contribute

in varying degree to the enhancement in the

value of the land, and we can think of no way

in which they can be legally proved except

by resort to testimony of structural value,

which is but another name for cost of repro

duction, after making proper deductions

for Wear and tear."

Trademarks. Unfair Trade in Ure of

Similar Trade Nme for Two Periodical Publie

cations. Penn.

In Suburban Press v. Philadelphia Suburban

Publishing Company, decided by the Pennsyl

vania Supreme Court in January, the plaintiff,

the publisher of Suburban Life. was granted

a decree enjoining the defendant from using

the trade name Philadelphia Suburban Life.

The Court (Magill, J.) said that the use of the

name adopted by the defendant would result

in an "unfair, unjust and fraudulent advan

tage."

The Crime

BY DANIEL H. PRIOR

EARFUL of a direful fate,

The prisoner a-tremble stood,

Wond’ring if the maiden would

shamelessly her tale relate

To a heartless magistrate.

The judge began with smile bland

And read the charge: “ ‘Tis larceny

You stole a ln'ss, ’twas petty."

But she, on the witness stand,

Testified that it was grand.



  

THE UNIFORM DIVORCE ACT AND

SCIENCE

HE Uniform Divorce Act approved

by the Commissioners on Uni

form State Laws has not made such

progress as some of the other uniform

acts, having been adopted by only two

or three of the states, but we do not

believe that this is because of any

serious inherent defects in the act, the

merits of which, especially as regards

uniformity in the matter of jurisdiction,

will doubtless come more and more

to be appreciated.

We print elsewhere a strong plea

from the pen of one of the Commissioners

for the adoption of the act as a piece

of restrictive legislation. Mr. Roosevelt

in a special message to Congress in 1905

referred to a widespread popular con

viction that divorce laws were danger

ously lax and indifferently administered,

and the Committee on Resolutions of

the Congresson Uniform Divorce Laws

in 1906 spoke of the “many evils en

gendered by the lax and unphilosophic

system prevailing in many of the states."

A recent writer has investigated this

assumed influence of divorce legislation

on the increased divorce rate in the

March issue of the Michigan Law

Review. From an analysis of statistics

gathered from typical states Mr. Evans

Holbrook concludes that this influence

is not all what it is frequently believed

to be, even if it is to be seriously con

sidered at all, and his carefully drawn

conclusions derived from an impartial
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study of the facts deserve attentive

consideration :

We have found changes in the law which

ought to produce marked efiects in the in

crease or decrease of the number of divorce

decrees; the results of these changes we

find to be extremely slight or else entirely

lacking. . . .

The fact of the matter is that divorce

has become a problem far beyond any con

trol by mere legislation, and those who hope

to remedy the evil, as they call it, by the adop

tion of a model divorce code, seem doomed

to disappointment. At least there is no great

hope held out by the results of such statutory

changes as have already been tried. The tide

of divorce has gone on, steadily increasing

in spite of the increase of legal restrictions,

and the question is now certainly an ominous

one. But it is doubtful if it is a question that

can be met and settled by the legislator, unless

he tries to settle it in some way difierent from

his well-worn attempts at regulating the evil

has been done. Perhaps the sociologists

should be listened to, who say that the way

to prevent the evil of divorce is to regulate

marriage rather than divorce.

The impression in certain quarters

that the Uniform Divorce Act is in

tended to restrict the rate of divorces

is perhaps partly due to the fact that

the National Congress on Uniform

Divorce Laws included among its dele

gates not only members of the bench

and bar and prominent public officials,

but representatives of the churches

as well, and partly to such expressions of

the Committee on Marriage and Divorce

as the declaration that a reduction

in the number of grounds for divorce

was more to be desired than an increase.

The general attitude exhibited in the
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reports of the Committee, however,

does not lay emphasis on the restrictive

aspect of the measure, and if the Act

had to rely on this alone for support,

the movement for uniformity in divorce

legislation might well be in danger of

receiving a serious setback.

The more enlightened thought of the

day regarding the function of law dis

countenances the theory that it is possible

to alter fundamental habits of human

society by means of legislation. Law

cannot supplant or overrule morality.

It can at best only reflect morality

and make its mandates effective. The

problem of the jurist in drafting a uni

form divorce act is solely that of formu

lating a law which fully meets with

the requirements of social justice. The

repression of the divorce evil may safely

be left to morality, so long as the law

rises fully to the responsibility of pro

viding the means for executing the

moral judgment of society. A dog

matic attitude on the part of the drafts

man is thus ill suited to his task. He

cannot afiord to take the position that

any special conception of morality is

paramount to the general one per

meating the whole social fabric, nor

can he ignore the results of sociological

investigation conducted in accordance

with a sound scientific method. The

sociologist, to be sure, may uncon

sciously underrate the responsibility

of the state, but he nevertheless recog

nizes the fact that society is able to

remedy its own evils, and will inevitably

attempt that task without becoming

wholly dependent upon external aid

from legislation. The sociologist is by

virtue of his calling a profound believer

in the wholesomeness of popular con

ceptions of morality, and the public

spirited jurist and the conscientious

churchman are not less devoted to the

same ideal, if they do but know it.
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The age has reached the point where

it is futile to expect that any theological

or institutional statement of morality

can prevail, except so far as it commands

the ; approval of the community in

general. All really have the same

fundamental interest of social welfare

at heart, and the churchman, the jurist,

and the man of science can and should

co-operate in the effort to make legis

lation conform to the highest ethical

demands of the age.

For these reasons we do not think

that the Commissioners on Uniform

State Laws made any mistake in approv

ing this Act, which was the outcome of

the deliberations of a. congress in the

deliberations of which church dignitaries

were allowed to participate. For these

same reasons we think it would be

a. great mistake to ignore the manifest

advantages of enlisting scientific co

operation for the purpose of promoting

any phase of the movement for uniform

state laws. The Uniform Divorce Act

is a meritorious piece of legislation, and

in our judgment reflects the views not

of any special interest but of the pro

gressive elements of the legal profession

in the United States. If, however,

it has any minor defects to which

sufiicient attention has not yet been

directed, the liberal-minded, rational

methods to be employed in remedying

them are obvious.

DIFFICULTIES OF A CODIFICA

TION OF AMERICAN LAW

E print elsewhere in this issue a

powerful plea for a uniform

legislative codification of American law.

The article was inspired by the project

of Messrs. Alexander, Kirchwey and

Andrews recently outlined in these

pages, contemplating a “tacit" or purely

expository codification.
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It is to be hoped that the issue raised

by Dr. Hannis Taylor will not be con

fused with that involved in the main

project. Legislative codificaton is an

entirely different matter from "tacit”

codification, and presents a far more

controversial question than that offered

by the simple unassailable proposition of

Messrs. Alexander, Kirchwey and An

drews. The Green Bag entertains posi

tive convictions on the subject of

legislative codification, but it may

not be necessary to express them

at this time, and it would certainly

be well to refrain from saying any

thing which might tend to prejudice

the discussion of an entirely different

proposal.

It is unnecessary to consider whether

Dr. Taylor's plan is feasible or not;

it is sufficient to point out that the

difliculties blocking the way to its

realization are much greater than they

would he were the object merely the

accomplishment of "tacit" codification.

In the first place, the achievement of

the plan depends wholly upon the success

with which the states can gradually

be converted to a new propaganda

which however meritorious will not

make its way easily. ' The adoption of

the proposed code could come about

only after long and earnest debate. In

the case of the American Corpus jun's

project, on the contrary, the objections

which many members of the bar enter

tain toward legislative codification could

not stand in the way, and there is

nothing in the proposition likely to

provoke strong or determined antago

nism. Nothing radical or revolutionary

is proposed; on the contrary, the pro

jected statement of American law would

be merely a broader and more systematic

application, on a larger scale, of methods

which have hitherto been followed by

law writers in the preparation of the

 

most useful text-books and digests, and

perhaps also encyclopedias.

Not only is there danger of Dr.

Andrews’ project foundering on the

rocks of anti-codification sentiment,

but there is also the obstacle of public

financing. The latter is a formidable

stumbling-block, one recognized as seri

ous by many authorities, and probably

insuperable, as Mr. Alexander has de

clared (see 22 Green Bag 80 supra).

This hindrance, likewise, would not

interfere with the working out of Mr.

Alexander's scheme.

It has perhaps been made clear, by

a method of contrast, how trivial the

objections to Mr. Andrews’ plan are,

if indeed any are serious enough to be

considered at all. We can confidently

say that were some broad-minded,

progressive benefactor to see the wisdom

of a liberal endowment for the purposes

set forth, no opposition would be offered

by the American bench and bar to the

consummation of a plan which would

everywhere be recognized as beneficent.

On the contrary, Dr. Taylor’s plan

would have to fight its way over hotly

contested ground, with no possibility

of victory except after a long continued

struggle, the outcome of which would

be dubious.

SOME NEW LAW MAXIMS

T the annual dinner of the Queens County

Bar Association, at the Hotel Astor,

New York, Jan. 15, Abraham Gruber coined

the following epigrams :—

"A client in Manhattan is worth two in

Bushwick."

"Do your client as you would have your

client do unto you. But make him pay

for it."

"Every client has a silver lining."

"Some judges are born famous; some

acquire fame, and some appoint condemna~

tion commissioners."

"It is a wise client that knows his own

lawyer."
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"There are three kinds of lawyers, but the

others are just as good."

THE LAW AS IT IS DIGESTED

IN DENVER

WO hundred members of the Den

ver Bar Association, at their

annual banquet Feb. 21, gave their con

sideration to the following brief:—

STATE OF COLORADO

City and County of Denver

IN rue raarrrc cum

THE DENVER BAR ASSOCIATION

1). FOOD

BRIEF ON ORAL ARGUMENT

FILED FEBRUARY 21. 1910

JAMES M. LOMERY. Clerk

BILL OF PARTICULARS

(AND MEMORANDUM OF AUTHORITIES

APPLICABLE THERETO)

 

"Eating dinner is a matter of necessity."

—41 N. E. 1051, 1054.

"Water runs and will run."—12 Ga. 404, 411

BLUE POINT COCKTAIL

“Oysters have not the power of locomo

tion."—14 Wendell 42, 46.

CELERY

MOCK TURTLE A L'ANGLAISE

"There is a class of lies, voluntary, yet

weak, that do not give rise to an action."—

2 Ga. 66, 68.

CIGARETTES

The right to enjoy the use of tobacco is a

natural right that is not forbidden by law.

12 S. W. 297.

RADISHES, QUEEN OLIVES, GHERKINS

BLACK BASS A LA MENIERE

SPRING LAMB CHOPS A LA PRINTANI

“One cannot be expected to encounter a

lion as he would a lamb."—-6 Jones Law

(51 N. C.) 392, 398.

SWEETBREADS BRAISED AU TRUFFLE

ROMAN PUNCH

ROAST TEAL DUCK AU CRESSON

"Interest. when it accrues, feeds the

estoppel."—2 Smith L. C. 775.

WALDORF SALAD

“A guest at a hotel may satisfy his appetite

when he goes to the table."—-l8 Atl. 938, 939.

STRAWBERRY ICE-CREAM

FANCY CAKE

"One cannot eat his cake and have his

cake too."-—99 Fed. 695, 697.

CHEESE

TOASTED CRACKERS

“Cheese eaten with bread would hardly

be called a sauce."—l52 U. S. 626.

DEMI-TASSE

CIGARS

"Tobacco is victualsand drink."—-23Atl.588.

"It is an inalienable right of the citizen to

get drunk."—-59 Mo. App. 122, 127.

"This is a dry banquet."

BRIEF

OF COUNSEL HEREIN DESIGNATED

SPECIALLY APPEARING FOR THE

PURPOSES HEREIN SPECIFIED

"A fit ocmsion to deliberate is when the

court is full."-—11 Pet. 173.

“Counsel may, in the discretion of the court,

be permitted to lie down on the floor and

holler at the top of his voice."—~58 S. W. 422.

Hon. E. C. Stimson, Toastmaster.

"He would swear a hole through a two-inch

plank."—-74 N. W. 208.

Hon. john F. Shafrolh.

"George Washington."

Hon. George W. Musser, "Dissents."

“All I can say is, that I differ from those

judges, and I feel bound to say that when

I do differ from such judges I entertain

much more doubt as to the propriety of my

decision than of theirs."—-Brett, L. J., in

L. R. 7 P. D. 102.

Hon. john T. Barnett, "Free Advice."

"The quality of the advice of counsel may

be such as to warrant the presumption that

it was obtained gratis."—9 S. E. 1040.

Ralph Talbot, “Our justice Courts."

"No wise and orderly mind can reasonably

complain when he gets the common justice

of the country, though he may wish that the
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country were wiser, in order that its justice

might be better."—3 Grant Cases (Penn.) 311.

john T. Bottom, "Show Il/Ie.”

"It is common knowledge that one of the

first things an attorney does when a client

seeks to procure his professional services

is to establish the relation of attorney and

client. All understand how this is accom

plished."—108 Fed. 39.

De 5. De Lappe, “Neighborhood Quarrels."

"A justice of the peace is generally a man

of consequence in his neighborhood. He

writes the wills, draws the deeds, and pulls

the teeth of the people; also he performs

divers surgical operations on the animals

of his neighbors."——73 Ga. 594.

Alfred Muller, “Side Issues."

"Anything may be argued, no doubt."—

L. R. 19 Eq. 588.

Henry McAllister, ]r., "The Lure of the City."

"In a great city the business of courts

cannot be transacted as it once was in small

country districts."—67 Ill. App. 195.

Ben C. Hilliard, "Sufiragettes."

"The notion that women belong to the

weaker sex is only entertained by the credulous

and unsophisticated.”—- 13 Pac. 289.

Willis V. Elliott, “The Wages of Sin."

"There is no such crime known to the law

as that of being a ‘black Republican.’ "—

l5 Md. 485.

 

HARDWORKING JUDGES

ACCORDING to an English physician of

high repute nobody works harder than a

judge. "The most intricate mental pro

cesses," he says, “are in progress all the time

he is hearing a case. He has, for instance, to

analyze and dissect all that he hears. Nothing

is more mentally fatiguing.

“No brain work that I can imagine could

make greater demands. Not once, of course,

must the judge’s attention flag. If it does so,

he is neglecting his duty. For this reason, a

judge should never continue sitting when he

is tired. A fatigued judge cannot, however

much he tries, keep the grip of a case that he

does when he is mentally and physically

fresh.

"If a judge begins his sitting at 10.30 a. m.,

and adjourns for half an hour for lunch, he

should certainly not work after 4 p. m. Also,

in my view, a Saturday and Sunday rest is

essential for a judge. As regards vacations,

I do not think those now in vogue are in any

way too long."

 

LEGAL FORM FOR A PROPOSAL OF

MARRIAGE

HE ‘following has been suggested as a

good form for a lawyer proposing mar

riage:

To Ann Bright of Blank, in the county of

Blank, Spinster, Daughter of Edward Bright,

of the same place, Gentleman, and of Mary,

his wife-Madam: Whereas, I, the under

signed, ]ohn Smith, am a bachelor of the age

of twenty-eight years, and am and have been

for three years and upward now last past in

practice as an attorney and practitioner at

law;

And whereas, the net annual income and

emoluments arising from the practice of my

said profession amount to the sum of $1,500

and upwards, and in addition thereto I am

possessed of or otherwise entitled to real and

personal property producing a further net

annual income of $1,000 or thereabouts, mak

ing together with the aforesaid professional

income a total income of $2,500 or there

abouts;

And whereas, having regard to the several

facts hereinbefore recited, I. the said John

Smith, am in a position to maintain and

keep a wife and I am desirous to enter the holy

state of matrimony;

And whereas, on divers occasions and in

divers places, I have observed the manners,

behavior and demeanor of you, the said Ann

Bright, and I have further made or caused to

be made sundry inquiries and investigations

concerning the character, disposition, habits,

propensities, tastes, likes and dislikes of you,

the said Ann Bright, and have thereby and

by other suflicient means duly satisfied myself

that you, the said Ann Bright, are in all re

spects a fit and proper person to become the

wife of me, the said John Smith;

And whereas, after due and mature delibera

tion I have determined to make unto you the

ofier hereinafter expressed; Pi

Now in pursuance of such determination,

and for divers and good causes me hereunto

moving, I, the said John Smith, do hereby

irrevocably (but subject nevertheless to the

stipulation contained in the final clause hereof)

offer and tender unto you, the said Ann

Bright, all that and those my heart, hand,
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body, mind, understanding and affections to

be held by you to the use of you, the said

Ann Bright, for and during the term of your

natural life in case you shall predecease me,

or for and during our joint life in case I shall

predecease you.

And I hereby promise and declare that in

the event of you, the said Ann Bright, inti

mating to me in writing or otherwise within

the space of seven days next after the date

upon which this letter shall be served upon

you or left for you at your last known place

of abode, your acceptance of the offer hereby

made as aforesaid, I will within a reasonable

period thereafter intermarry with you, the

said Ann Bright, at such church or in such

other building as you may select for that pur

pose, and will at all times thereafter during

our joint lives at my own expense in all things

maintain and keep you, the said Ann Bright,

as my lawful wife.

Provided, always, and the offer hereby

made as aforesaid is upon the express condi

tion that if you, the said Ann Bright, shall

not within the space of seven days after the

service or delivery of this letter as aforesaid

intimate by writing or otherwise your accept

ance of the said ofier, the same offer shall

thereupon be absolutely null and void, any

thing herein contained to the contrary not

withstanding.

In witness whereof I have hereunto set my

hand, designating myself as

Your humble servant, John Smith.

—Kansas City Star.

 

THE FARMER WHO SHOULD HAVE

BEEN A LAWYER

AMUEL J. ELDER of the Boston bar

tells the story of a farmer "who had a

horse which had worked for years in front

of a plow, but which had never been away

from the farm. The old fellow's driving

horse died, so the next time he wanted to go

into town he hitched the plow horse to his

buggy and started off.

"He had driven but a short distance when

he reached a bridge across a stream. The

animal had never seen a bridge before, and

refused to cross it. Coaxing, whipping and

every other method known to the farmer was

of no avail.

“Finally he gave up in disgust, and turned

the horse homeward. The following Satur

day this advertisement appeared in the local

newspaper :—

rfim

"FOR SALE-A nice. kind horse. Easy to

drive. and will stand without hitching. Now

owned by a man in the country who wants to

go into town.

"If I didn't happen to be a member of the

bar, I would say that that farmer missed his

vocation and should have been a lawyer."

IN THE TENNESSEE MOUNTAINS

OAl-l W. COOPER of Nashville, Tenn.. is

an eloquent and graceful orator and a

genial whole-souled man. He tells of a novel

experience he once had in amazing a Tennessee

farmer's family by showing them that a

lawyer could conduct family prayers.

"I had been to Smithville, Tenn.," he says

in the Nashville Banner, "to try a mountain

land lawsuit. In coming back to Nashville

I rode in a buggy from Smithville down the

mountain to catch the evening train near

Brush Creek. But the train was gone, and

the snow and the night were falling fast. So

I stopped at a farmhouse near by, and begged

lodging for the night. We had a good supper

and then the family gathered round the

fire and listened and looked at me. I told

them my name and occupation where I'd

been and where I was bound for. They

seemed to think that it was my business to

talk, and I talked a good deal, and asked

many questions about the farm, the children,

their hopes and prospects. I asked them about

the lawyers in that country. I saw they were

skittish about lawyers, and doubtless had

the average opinion.

"Along about nine o'clock we all got sleepy.

Somebody said something about going to

bed. I had been looking at their books, and

found a New Testament on the mantel.

It looked like it had been used. I reached

up and got the Testament 05 the mantel

and said, ‘I see you all believe in the Bible,

like myself. When I'm at home I always

have family prayers before going to bed,

and if you don't mind it, I will read a chapter

and we will have prayer before we go to sleep.’

Well, sir, I never saw a sleepy crowd wake

up quicker. It was like a. thunderclap. When

I finished, all arose, every eye on me. Their

amazement at a lawyer having family prayers

was simply speechless.

“Next morning the old gentleman asked

me to say grace over breakfast. That showed

growing faith in me. But as I took my grip

and walked down with him to catch the train

for Nashville he came up close to me and said,
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‘Mr. Cooper, didn't you say you wuz a law

yer ' ‘Yes,’ I said. ‘Well, tell me,' he said,

‘how can a man be a lawyer and a Christian?’

And I told him; the train came; I jumped

on and was soon home again."

 

A REMARKABLE LAW

HILE some remarkably worded laws

have found their way into the statute

books of this country, it is doubtful whether

any such ever created so much amusement

as one of the early laws of Nebraska.

According to the wording of this law, it

committed any unfortunate justice to jail or

made him pay costs, if he rendered judgment

in carrying out the requirements of the act.

The section referred to reads as follows :—

"For the violation of the third section of an act

to license and regulate the sale of malt, spirituous

and vinous liquors. twenty-five dollars-and on

proof of the violation of said section, or any part

thereof. the justice shall render judgment for the

whole amount of costs, and be committed to the

common jail until the sum is paid."

 

NO ROMANCE IN CRIME

“THE really great detective story where

the solution of the problem is not to

be found quite early on, and at the same time

follows the probabilities of actual life, has yet

to be written." So says Mr. Melville, former

head of the Special Service Branch of Scot

land Yard. “I used to read detective stories

because I never was above learning, but I

gave them up in the end. The writers set up

their plots like so many ninepins aiming solely

at knocking them down again. Neither the

crimes not the criminals are recognizable in

my experience. All this well-dressed burglar

business is sheer nonsense."

 

MURDER WITHOUT MALICE

HE Dean of the Sufiolk School of Law,

Boston, sends us the following gem

from a freshman examination paper:——

"Where murder is committed without malice

aforethought it is a case of manslaughter."

 

HIS DELUSION

E thought he was a lawyer,

He hadn't any doubt,

Because he got an oliice

And put his shingle out.

He thought his mind was legal

Because he owned some books,

But men are simple creatures,

They bank a lot on looks.

He petted his deception

Until he got a case

And then he had suspicions

That he was out of place.

When he was nearing forty

Suspicions turned to fears,

Poor man! he was deluded

For over twenty years.

At fifty he exploded

And came down with a chug

Then spent old age in cussing

That bloomin’ legal bug.

HARRY R. BLYTHE.

The Editor an“ be glad to ncn'w for this dlparlnunl anything likely to entertain the "ad": of

flu Grnn Bag in tin way of logo! antiquities, fault'a. and anecdotes.

USELESS BUT ENTERTAINING

“lYou are charged with larceny. Are you

guit , or notguity?" -

" ot guilty, judge. I thought I was, but

I've been talkin’ to my lawyer, an’ he's con

vinced me that I ain’t."—Cathoh'c News.

 

Magistrate (discharging prisoner)—"Now,

then, I would advise you to keep away from

bad company."

Prisoner (feelingly)—“Thank you, sir. You

won't see me here again."

—Lippincott's.

“You are charged with stealing nine of

Colonel Henry's hens last night. Have you

any witnesses?" asked the ustice sternly.

“Nussahl" said Brother ones humbly. “I

‘specks I’se sawtuh peculiar dat-uh~way, but

it ain't never been mah custom to take wit

nesses along when I oes out chicken stealin‘,

suh."—Central Law aurnal.

 

“Your husband, my dear, is a. self-made

man. He got his money by extremely hard

work."

“Why,” answered the fair bride, “I thought

his fortune was left to him b his uncle."

"Yes, it was, but he had t e hardest work

of his life getting it away from his lawyers."

—Central Law journal.
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Important Litigation

Satisfied that the present methods of

o ratingoits smelters by the Anaconda Copper

' 'ng mpany are not only destructive in

a. widespread degree of the surrounding natural

forests but unnecessa , Attorney-General

Wickersham caused a b' in equity to be filed

at Helena, Mont. March 16 against the com

any. Efiorts were unsuccessfully made in

resident Roosevelt's administration to stop

the destruction of the forests resulting from

sulphuric and arsenic fumes.

 

A bill for the dissolution of the alleged beef

trust was filed by United States Attorney

Sims in the federal court at Chicago March 21,

charging violation of the Sherman anti-trust

law. Simultaneously indictments were re

turned before Judge Landis against the

National Packing Co. and its subsidiary com

panies. A short time before, proceedings

against the National Packin Co. had been

brought by Prosecutor of the leas Garven of

Hudson county, in the New Jersey state

courts.

 

The grand jury returned indictments against

forty former and present members of the cit

councils of Pittsburgh March 21, as the resu t

of the confessions of Klein showing that

many city government officials had been

guilty of grafting. Thirty-one more indict

ments were found March 25. Klein himself

went to prison March 30 under a three-and

one~half-year sentence for graft. These in

dictments will doubtless make an unforget

able episode in the history of principal cor

ruption in the United States.

 

The trial of Nicholas V. Tschaikovsky and

Mme. Breshkovska on charges of criminal

activit in the revolutionary o nization

took place at St. Petersburgh Marc 8 and 9

behind closed doors. Tschaikovsky was able

to p)rove that his presence in Russia was due

to usiness reasons and to justify the part

he had played in the affairs of his country,

and was acquitted. Mme. Breshkovska, how

ever, had pleaded guilty of being a social

revolutionist, and was sentenced to perpetual

exile. The acquittal of Tschaikovsky was due

largely to the success with which the defense

discredited the testimony of Pateuk, who is

himself serving sentence or murder and other

crimes.
 

cuts were heard by the Supreme

Court of the United States in March in two

great suits, that of the Standard Oil Company

and that involving the constitutionality of

the corporation tax law. In the Standard

Oil case, ar uments for the defense were

presented by iilihn G. Johnson of Philadelphia,

and ohn G. ilburn and Frank L. Crawford

of ew York, and for the Government b

Attorney-General Wickersham and Fran

B. Kellogg, the hearin lasting three days,
March l4—l6. The Cgorpomtimi Tax cases

were argued on March 17-18, by ohn G.

Johnson, Ex-Senator Foraker, Maxwel Evarts

and others, for the corporations, and by

Solicitor-General Bowers for the Government,

William D. Guthrie and Victor Morawetz

leading a flank movement with the object

of showin that if the lax was not levied on

the securities and instrumentalities of the

States it would be constitutional. For

reasons which can only be conjectured, the

Court on April 11 set the Standard Oil case,

together with the American Tobacco Co.

case, for re-argument, thus deferring the

reaching of a decision for several weeks, and

possibly for many months.

 

Imporfanl Legblaflon

The bill creating a. public utilities commis

sion passed both branches of the New Jersey

legislature March 16.

 

The opposition of twelve states is all that

will be necessary to secure the defeat of the

proposed income tax amendment to the Con

stitution. Thus far one state, Virginia, has

rejected thepro sition, and New York hasin

decisively v0 it down by a majority of two

votes in the Assembly. Eleven others are

generally regarded as unfriendly to it,

namely, Maine, New Hampshire, New

khrsedy, Vermont, Massachusetts, Connecticut,

0 e Island, Pennsylvania, West Virginia,

California and Colorado. The amendment has

alread been ratified b Alabama, South Caro

lina, ississip i, Okla ma, Illinois and Ken

tucky (thoug it is doubtful whether the

Kentucky resolution was in proper form).

Arkansas, Iowa, Indiana, Louisiana, Minne

sota, Missouri, Montana, Nebraska, North

Carolina, North Dakota, Oregon, South Dakota,

Tennessee, Texas and Wisconsin are expected

to ratify at the earliest opportunity.

Congress has passed, and the President has

signed legislation amending the federal

Employer’s Liability Act so as to 've the

state courts concurrent jurisdiction with that

of the federal courts in dealing with damage

suits growing out of industrial accidents.

The passage of this amendment was sharply

contested in the Senate, the question of the

rights of the states to deal with controversies

ansin under the act being raised. The act

has a

 

been amended in such a way as to‘
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leave the question of how far the injured

em 10 ee was responsible for the accident,

an t e amount of damages, to the jury,

the fellow servant rule being abolished.

 

A legislative commission has recommended

the passa e of two bills which carry out its

views wit regard to a fundamental change

in the employer's liability legislation of New

York State. The first bill relates solely to

hazardous occupations and provides a schedule

of compensation for all accidents, regardless

of negh ence. The second covers accidents

to emp oyees not due to the hazardous

character of the occupation and provides

for an elective scheme of compensation sub

ject to a at between the employer and

the employee. It also places on the employer

the burden of proving the employee's con

tributory negligence and modifies the fellow

servant rule.

 

That employer's liability received an in

creasin degree of attention in the statutes

of 190 and 1909 appears from Bulletin

No. 85 of the United States Bureau of Labor.

Five states (Michigan, Texas, Idaho, Maine

and New Jersey) and the Philippine Islands

passed laws afiecting ern loyer's liability

directly; while in Geo ' , owa, Massachu

setts, Mississippi, Ohio and South Dakota

the customary defenses of emplo ers in suits

for damages by injured emp oyees, i.e.,

fellow-service, assumed risks, and contribu

tory negligence, were more or less restricted

or modified. The doctrine of comparative

negligence, under which the contributory negli

gence of the employee is compared with the

primary negligence of the employer, with a

corresponding award of damages, has been

incorporated in the laws of Texas, Iowa and

Ohio, and in a modified form in the Georgia

statute.

Pcrsonal- The Bench

Judge James D. Black of Barbourville, Ky.,

has accepted the presidency of Union College

3f that city, and will assume his duties next

une.

 

The resi nation of County Judge Lionel R.

Webster 0 Multnomah county, Ore., went

into effect March 1, and his place was taken

by T. J. Cleeton.

 

The retirement of Jud e George S. Brown

from the district court of8 the count , follow

ing the creation of the ninth judicia district,

was the subject of resolutions of re t adopted

by the White Pine County (Nev. Bar Asso

ciation on Februray 23.

Jud e William L. Putnam of Portland, Me.,

of the nited States Circuit Court of Appeals,

has been honored by the decision of the Fifth

Company, formerly Company E, First Maine

Regiment, to be known henceforth as Putnam

Battery, in appreciation of the interest which

 

Judge Putnam has always taken in the com~

pany.

 

The following appointments have been con

firmed by the Senate: Howard C. Hollister

to be District Judge, southern district of

Ohio; Hen E. Coo r to be first udge of

the Circuit urt of t e first circuit, erritory

of Hawaii, ‘vice John T. De Bolt, a pointed

Associate Justice of the Supreme urt of

Hawaii.

 

A life-size oil ainting of Jud e Thomas G.

Jones, of the nited States urt for the

middle Alabama district, has been presented

to the state of Alabama by his sons. Judge

Jones has layed an important part in the

history of bama, being in the storm centre

of the late fight of the state on the railroads

and corporations.

 

The President's nominations of the five

jud es of the new Court of Customs A is

aut orized by the Aldrich-Pa ne ta' law

were confirmed by the Senate Nfarch 30. They

are Robert M. Montgomery, Presidin Judge;

William H. Hunt, Associate Judge; fames F.

Smith, Associate I‘ggrdge; Orion M. Barber,

Associate udge; rion De Vries, Associate

Judge. T ese appointments are all the same

as the ori 'nal nominations withdrawn because

of the fai ure of Congress to allow the salaries

contemplated, with the exception of that of

the Presiding Judge.

 

The memory of the late Presiding Justice

Edward Patterson of the Ap llate Division

of the Sn rerne Court of ew York was

honored arch 30 by the Justices of the

Appellate Division and all the Justices of

the Sn rerne Court of the first department,

as we as many other judges and members

of the bar, meeting in the A pellate Division

Court House, New York ity. Addresses

were made by PresidingPJustice George L.

Ingraham, Judge John . Dillon, ex-Am

bassador Joseplh H. Choate, Judge Morgan J.

O'Brien and illiam A. Purrington. Letters

of regret from Governor Hughes, Senator

Root, the Chief Judge of the Court of Appeals,

and Judges Werner and Edward T. Bartlett

were rea .
 

Judge Willard M. McEwen, who has volun

tarily retired from the superior bench of

Cook county, 111., was 'ven a farewell at a

ban uet of six hundre lawyers and jud

in C icago March 5. State's Attorney Jo n

E. W. a n acted as toastmaster. udge

Marcus vana h of the Sn rior urt,

udge Charles S. utting of the robate Court,

ud e Frederick L. Fake, Jr., of the Muni

ci a Court, and Edward D. Shurtlefi, S ker

ofthe last house of representatives of I inois,

spoke for their respective branches, citing

numerous instances of udge McEwen's firm

grasp of the law. The upreme Court of Illi

nois was represented by Justices Orrin N.

Carter and James H. Cartwright.
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The late Judge Geo e H. Williams

and the Justices of the upreme (‘ourt of

Ore on were banqueted March 15 at Port

lan , Ore. by the Multnornah County Bar

Association. Judge Williams gave reminis

cences covering sixty-six years‘ ex rience in

the practice of the law and in pub c life, and

was crowned "Nestor of the Ore on Bar" with

an im ressive ceremony that (1 been ar

ran in honor of the distinguished jurist.

It so happened, however, that the ceremony

was destined really to be a last farewell, for

a fortnight or so later, on April 4, udge

Williams died. The "grand old man 0 Ore

on," as he was known, had had a most

'stinguished career. He was nominated by

President Grant Chief Justice of the United

States Supreme Court, but the nomination

was not confirmed by the Senate.

 

Penonal-The Bar

Daniel W. Baker, United States Attorney

for the District of Columbia, has resigned his

position in order to look after his private

practice.

John Marshall Gest has been endorsed by

the Law Association of Philadelphia for the

position to be made vacant b the respective

retirement of Jud e William . As man from

the bench of the ham’ Court. .5 gm“

 

 

R. W. Burnie, barrister-at-law, a criminal

lawyer well known in London, is to be or

‘dained a priest of the Church of England in

May, after an unusually short pre aration

specially sanctioned by the Bishop of ndon.

Frederick W. Lehmann of St. Louis, speak

in on “National Control of Corporations"

be ore the St. Louis Bar Association March 7,

expressed the o inion that the national gov

ernment is, in a matters of general concern.

the best repository of all arti '

 

cral powers and

the best conservator of all national ri hts.

The national bank, he said. was a strr ing

example of good national control.

 

The following appointments have been

confirmed by the Senate: William S. Kenyon,

of Iowa, assistant to the Attorne -General,

‘vice Wade H. Ellis, resi ed; . Frank

Lloyd, Assistant Attorne -€ianeral; and the

following United States ttorneys,-—Wil1iam

E. Trautmann, for the eastern district of

Illinois; Barnes Gillespie, for the western

district of Virginia, vice Thomas Lee Moore,

whose term had expired; Herbert F. Seawell,

for the eastern district of North Carolina,

'mce Harry Skinner, whose term had expired.

 

Mr. Simon Fleischmann's admirable paper

on "The Dishonesty of Sovereignties," read

last Janua at the annual meeting of the

New York State Bar Association, has been

Issued as a parn hlet reprint from the Pro

ceedrngs of the ssociation. The contention

of this eminent lawyer of Buflalo, N. Y.,

is that the present situation is discreditable

both as regards the national and the state

governments in meetin their obligations

to private citizens, an that the nation,

the state, the county, and the city should be

made liable both in contract and in tort u n

exactly the same basis as every indivi ual

and every private corporation.

 

New Dean of Harvard Law School

The name of the late Professor James

Bradley Thayer will lon be sure of an

honored place in the anna s of the Harvard

Law School, and the appointment of his

son, Ezra Ripley Thayer, to succeed the

late James Barr Ames as Dean will be grati

fying to many. Dean Thayer is fortyjfour

years of age and has been very actively

engaged for several years in the general

ractrce of law. as a member of the pronunent

oston firm of Storey, Thorndike, Palrner&

Thayer, and he has lectured at Harvard

Law School on Massachusetts practice. _He

is a member of the American Bar Association,

and represented Massachusetts on the com

mittee which formulated the code of pro

fessional ethics, and is also an active member

of the Boston Bar Association. He edited

his father's book of "Legal Essays." IIn

addition to the ap intment as Dean, Mr.

Thayer was also e Dane Professor of Law.

 

$ar Associaliom

The Mississippi Bar Association will hold

its annual meeting in Natchez, Miss., in May.

 

The Louisiana State Bar Association will

hold its annual meeting in Baton Rou e on

May 20 and 21, durin the session 0 the

General Assembly, whic will then be giving

its attention to the two revised codes.

 

At the annual meeting of the Worcester

Count (Mass) Bar Association, held March 4,

the fo owin officers were elected: John R.

Thayer of orcester, president; David F.

O'Connell of Worcester, vice-president; Frank

C. Smith, Jr., of Worcester, secretary and

treasurer.

 

The Bar of Philadelphia met on March 21

to take action on the death of the late N.

DuBois Miller. Remarks ap ropriate to the

occasion were made by Ju e William H.

Staake, Henry; Flanders, J. ercy Keating,

Theodore M. tting, David Wallerstein, and

T. DeWitt Cuyler.

 

The Massachusetts Trial La ers' Asso

ciation held its first. meeting on arch l in

Boston, with one hundred and twent -five

members present, and elected these 0 cers:

Judge Augustine . Daly of Cambridge,

president; Henry H. Bond of Boston, vice

president; Roland G. Sherman of Boston,

secretary.
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Massachusetts Bar Associalion

The new Massachusetts Bar Association is

gradually perfecting its organization, two

committees having been appointed at this

writing. One of these, the Committee on

Le 'slation, has already had several meetings

an has submitted to the Judiciary Committee

of the Massachusetts Legislature its views

on the recent report of the commission which

investigated the causes of delay in civil

cases. This committee is charged by the

constitution with those duties commonly

allotted to committees on “law reform,‘

and is made u of the following members:

Charles F. Balier, Fitchburg; Christo her

T. Calahan, H01 oke; Charles W. Cli 0rd,

New Bedford; rederick A. Fisher, Lowell;

John D. McLauilhlin, Boston; ohn W.

Cummin 5, Fall ‘ 'ver; William . Niles.

Lynn; rederick S. Hall, Taunton; Charles

E. Hibbard, Pittsfield; Hon. George S. Taft,

Worcester; Hon. Augustine J. Daly, Boston;

Lee M. Friedman, Boston; George W.

Anderson, Boston; and Robert Homans.

Boston.

The Committee on Le a1 Education is thus

constituted: John W. ason, Northampton;

{)qseph H. Beale, Jr., Cambridge; oseph B.

arner, Boston; S. H. E. Freun , Boston;

and Alden P. White, Salem.

 

Crime and Criminal Law

Chattanoo a's new Juvenile Court was

0 erred on eb. 28. Cit Judge Martin

leming is the presiding ju ge.

 

According to a recent ofiicial report, the

Rand, in South Africa, contains more crimi

nals to the thousand inhabitants than any

other place in the civilized world. The

population is about 1,500,000. In 1909 one

out of every 245 was convicted. The prison

has lost its terrors for the native. During the

last five years 182,689 natives have assed

through the prisons—roughly, one- th of

the total native population.

 

Delegates rephresenting penolo 'cal and

other closely a. 'ed interests wi make a

two-thousancl-mile journey next autumn to

visit reformatories and penal institutions

between New York, Chicago, Louisville

and Washington. On arrival at Washington

the delegates will attend the annual meeting

of the American Prison Association from

September 28 to October 2. The eighth

qulnquennial International Prison Congress

will be held at Washin n from October 2

to October 8, on the invitation of the Depart

ment of State, being opened by President

Taft. Distinguished experts and students

of criminology both at home and from abroad

will attend. The Congress is divided into

four sections, Section I dealing with in

determinate sentences and other subjects

of_ criminal law and procedure, Section II

with reformative methods, Section III with

preventive methods, and Section IV with

methods of dealing with neglected and

defective children showing criminal tendencies.

 

Miscellaneous

The twenty-sixth conference of the Inter

national Law Association will be held in

London from August 2 to Au st 6, under

the presidency of rd Justice illiam Rann

Kennedy.

 

For the first time in the history of Co

lumbia University, women are to be per

mitted to take the law course. They will

be received at the summer session, which

begins on the first Wednesday in July.

Heretofore no law courses have been given

at the summer school.

 

The twenty-third Congress of the Institute

of International Law was opened in the

Sorbonne March 28 by Minister of Justice

Barthou. There was a la e attendance of

authorities on internationa law, all parts

of the civilized world bein represented. The

delegate from the Unite States is James

Brown Soott, Solicitor of the State Depart

ment. The questions under discussion in

cluded the treatment of the vessels of belliger

ents while in neutral ports in time of war,

which point was activel debated following

the Russo-J8. anese co 'ct; regulations for

the laying o submarine mines, and inter

national law as affecting individuals.

 

President Taft was the chief speaker at

the dinner given in his honor by the American

Peace and Arbitration Lea e March 22 in

New York City. He u the importance

of having a permanent court of arbitration,

and continued: “As resort becomes more

and more frequent to this permanent court

questions which can be submitted in the

view of the nations will grow broader and

broader in their scope. I have noticed

exceptions in our arbitration treaties, as to

reference of questions of honor, of national

honor, to courts of arbitration. Personally,

I do not see any more reason why matters

of national honor should not be referred to a

court of arbitration any more than matters

of property or matters of individual pro

prietorship."

Necrology-— The Bench

Bingham, Marcellus A.—At Burlington.

Vt., March 14, aged 64. Judge of Chittenden

county probate court; formerly State's

Attorney, representative, and state senator.

Brewer, David Josiah, LL.D.-At Wash

ington, D. C., March 28, aged 73. Born in

Smyrna, Asia Minor, his mother bein a

sister of David Dudley, Cyrus W. and Step en

J. Field, and his father a missionary; edu

cated at Yale and at Albany Law School;

entered practice of law at Leavenworth, Kas.;
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county and later district judge on the state

bench, 1863-69; district attorney of Leaven

worth county, 1869-70; judge of Sn reme

Court of Kansas, 1870-74; judge of nited

States Circuit Court for the ei hth circuit,

1884-1889; Associate Justice 0 the United

States Su reme Court, 1890-1910; served

on British- enezuelan arbitration tribunal in

1899; author of several books for lay readers

on vital topics of the day.

Burion, judge T. j.—At Edwardsville,

Ala., March 4, aged 74. Probate Judge of

Cleburne county for six years.

Caldwell, judge Hugh .—At Cleveland,

March 9, aged 75. For n teen years circuit

judge at Cleveland.

Finn, Daniel E.—At New York City,

March 23, aged 64. Civil War veteran;

in Assembly, 1884-1900; on munici l

bench 1900-1904; had since served as p0 ce

magistrate.

Gar-van, judge E. .—At Hartford, Conn.,

March 4, aged 39. udge of Hartford police

court from 1903 to 1908.

Gray, judge George W.—At Harlem, Ga.,

Feb. 26, aged 70. Ordinary of Columbia

county, Ga.

Gufiy, judge B. L. D.—At Morgantown,

Ky., Feb. 27, aged 77. Several times elected

county judge of Butler county; Appellate

Judge, 1894-1903; later member of the

state legislature.

Hall, Charles S.—At Binghamton, N. Y.,

March 16, a ed 83. Dean of the Broome

County Bar ssociation; United States Com

missioner.

Hawes, judge James ElliotL-At Xenia

0., March 19, aged 73. Judge of Common

Pleas for Greene county, 1879-1889.

Huddleslon, judge Green E.——At Phila

delphia, Miss., Feb. 22. Well known in

Mississippi as a criminal lawyer; served three

terms as district attorney; four years as

circuit judge.

Himt, jud e A.—At Grant City, Mo.,

Feb. 24, age 60. Formerly probate judge.

Hurlburi, udge Belden G0odwin.—At

Woodland, Ca ., Feb. 17, aged 90. Came to

California in 1852 from Connecticut; served

as county judge in Sutter county, also in the

Assembly.

Kelly, William H.—At New York City,

March 14, a ed 60. Served twelve years as

'udge of 01 District Court; prominent in

ammany politics.

Lessing, judge W. H.—-At Terrell, Tex.,

Feb. 23, aged 66. Confederate veteran.

Marr, Hon. William A.——At Philadelphia,

Pa., March 12, aged 73. Former Judge of the

Court of Common Pleas of Schuylkill county,

Pa.; resided in Ashland, Pa.

Noyes, judge Daniel.—At La Porte, Ind.,

March 13, aged 80. Served three terms as

mayor of LaPorte; ei hteen years judge

of the LaPorte and St. oseph circuit courts.

Pancake, Jase h F.—At Mt. Airy, 6a.,

March 7. aged 6 . For ma ears sticeof the Peace in Bloomingtonllyltgt. J“

Patter, Alvah K.—At Lockport, N. Y.,

March 1, aged 70. Former county judge of

Niagara county; served in Civil War.

Prendergast, judge-—At Mexia, Tex., March

4, aged 93. Former Chief Justice of Brazos

county and later of Limestone county; Civil

War veteran.

Provine, F‘johns-At Gettysburg, S. D.,

March 8. ormerly county judge of Potter

county, S. D.

Robertson, judge William Gordon-—At

Roanoke, Va.; March 15.

Robinson, E. j.—At East Lake, Ala.,

March 20. Former probate judge of St. Clair

county, Ala.; Confederate veteran.

Willard, Edward N.—At Scranton, Pa.,

March 2, aged 75. Former superior court

judge; dean of the Lackawanna county bar.

Willey, judge Hiram.—At Hadlyrne, Conn.,

March 8, aged 92. Practised for nearly

seventy years; State-Attorne for New

London county, 1854-1861; nited States

Attorney for the district of Connecticut,

1861-1869; probate judge, 1869-1870; judge

of the court of common pleas for New London

county, 1870-1873.

Williams, judge George H.—At Portland,

Ore, April 4, aged 87. Born in New Lebanon,

N. Y.; elected Judge of first judicial district

of Iowa; appointed Chief ustice of the

Territory of Oregon in 1 3; Attorney

General of the United States during President

Grant's second term; nominated b Grant

to be Chief Justice of the Uni States

Supreme Court, but the nomination was not

confirmed; once had perhaps largest law

practice in Oregon; Mayor of Portland, Ore.,

1902-1905.

 

Nacrology-The Bar

Arnold, Howard Pa son.—At Pasadena,
Cal., March 3, aged 79. liraveler and lecturer;

author of "European Mosaic," "Gleanings

from Pontresina," and other books.

Baker, Seward. —At Kingston, N. Y.,

Feb. 23, aged 55. Practised chiefly in New

York City.

Brigham, Clifiord.—At Milton, Mass, March

13, aged 53.

Bullitt, Col. Thos. W.—At Baltimore, Md.,

Mar. 3, aged 71. Formerly practised in

Louisville.

Burke, Ellis P.—At Brooklyn, N. Y.,

March 7, aged 68.

Carter, William W.——At Dorchester, Mass,

March 24, aged 80. Had practised in Boston

nearly all his life; his specialty was probate

law.

Edmondson, F. T.—At Memphis, Tenn.,

March 12, a ed 55. Lifelon resident of

Memphis; we known through helby county.
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Eskridge, Morris-At Hardinsburg, Ky.,

Feb. 24, aged 65.

Fisher, Edgar C.—At Hull, Mass, March

19. Member of Boston firm of Fisher &

Fisher.

Hallheimer, Max.—-At Los Angeles, Cal.,

Feb. 19, aged 60. Former Brooklyn lawyer.

Hammond, Stephen H.—At Geneva, N. Y.’

March 9, aged 81. Formerly deputy attorney

general an later state senator.

Hardy, Horace Dexter.—-At Arlington,

Mass, March 17, aged 33. Special assistant

to District Attorney Higgins of Middlesex

county; represented Arlington and Lexington

during two terms in the state Legislature.

Harl, Charles M.—At Council Bluffs, Ia...

March 1, a ed 54. President of the Iowa

State Bar ciation; born at Sandusk ,

0., Nov. 13, 1856; prominent in the Re ub '

can party; member of the firm of ar_l&

Tinley at time of his death; one of the leadin

lawyers of Iowa; of sterling character an

unusual attainments.

Hogan, James ].—At New Haven, Conn.,

Mar. 20, a ed 39. Deputy Commissioner

of streets in ew York City; ormerly football

star at Yale; graduate of Columbia Law

School.

Holland, William S.—At Windsor, Va.,

March 20. Formerly Commonwealth's Attor

ney of Isle of Wight county, Va.

La Mare, james C. De.—At New York

Cit , March 3, aged 69. Member of the firm

of La. Mare & Morrison; came to New York

from England in 1856.

Leist, Henry.—-At Chicago, 111., Mar. 12,

aged 50.

Illacbeth,

Feb. 20.

county bar.

Ma enbaum, H.—-At Oakland, Nev., March

14. cm in Germany; two terms county

attorney for Lander county, Nev.; connected

with many cases well known in that section.

McCreary, Bernard ].—At Brooklyn, March

7, aged 33.

Miller, N. Dub0is.——-At Germantown, Pa.,

March 14, aged 58.

Minzesheimer, Lazarus ].—At Chica 0,

March 2, aged 49. General attorney for t e

Chicago City Railway Co. for eighteen years.

Moore, Prof. M. Herndon.—At Columbia,

S. C., Mar. 1, aged 44. Dean of the Law

School of the University of South Carolina;

City Attorney for Columbia in 1900; vice

president of American Bar Association in 1903.

Morris, George E.—At Summit, N. 1.,

March 8, aged 67. Assistant United States

Attorney in New York City, 1876-1879.

Norris, James L.—At Washington, D. C.,

March 5, aged 65. Leading patent lawyer

and financier; prominent Democrat.

North, Edmund Doty.—At Lancaster, Pa.,

March 13. Member of Lancaster Bar Asso

ciation; noted for his remarkable memo for

decisions and where they could be foun .

james E.—At Cumberland, Md.,

Popular member of Allegany

Perkins, ames Breck.—At Washington,

D. C., Mare 11, aged 63. Serving his fifth

term in Congress; born at St. Croix Falls,

Wis.; admitted to bar, 1868; practised in

Rochester; City Attorney of Rochester,

1874-1882; author of several notable works

on French history.

Ponce, john H.——At Boston, Mass, March

23, aged 53. Had practised since 1883 in

Cambridge; state representative, 1896-1898.

Pope, Eugene A.-—-At Cambridge, Mass,

March 7, aged 64. Authority on probate

and real estate law and practice; practised

in Boston over forty years.

Potts, G. A. S.—At Field, B. C., March 9,

aged 40. Practised in Winnipe ; prominent

in settlement of C. P. R. mec nics' strike

in,l908.

Redman, john B.—At Ellsworth, Me.,

March 9, aged 62. Democratic candidate

for Governor of Maine in 1884; later Collector

of Internal Revenue for the district of Maine.

Ridgway, ]ames.—-At New York City,

March 3, aged 81. Former United States

Commissioner; born in New York Cit;

studied law in the office of BenjaminButler; prominent in legal practice for fifty

ears; represented Richmond count in the

ew York Assembly during the Civi War.

Rogers, Col. john I.—-At Philadel his,aged 66. Chief counsel for the BuiiJdIng

Association League of Pennsylvania since

1877; appointed Judge-Advocate-General of

1Pennsylvania in 1883; authority on military

aw.

Shepard, William F.—At New Bri hton,

S. I., N. Y., March 6, aged 72. Civi War

l\(IeteYran; former resident of Middlrtown,

Silverman, Julius-At New York City,

March 3, aged 45. Practised in New York

the past sixteen years; formerly in Fort

Smith, Ark.

Smith, Marion-DeKalb.-—-At Chestertown.

Md., March 15, aged 60. Err-Comptroller

of the Treasu? of Maryland; State's Attorney

1883-1891; tate Comptroller, 1891-1897;

a prominent Democrat.

Veu've, judge William P.—At San José.

Cal., March 7, aged 57. One of the ablest

lawyers in California.

Walkley, Rev. Albert-At Boston, March

28, aged 58. Unitarian minister; was gradu

ated from Boston University Law School in

1906 and had a law office at Salem.

Whitmore, Stephen C.—At Brunswick, Me.,

Feb. 21, aged 60. Practised in Gardiner, Me.;

for many years recorder of the Brunswick

municipal court.

Williams, john H.—At Hot S rings, V3.3

March 19, aged 34. District ttorney of

Luzerne county.

William, Samuel E.—At LaPorte, Ind.,

March 11, aged 92. Practised successfully

at the LaPorte county bar.
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The Oldest Law Publishing House in the United States

WHAT is without doubt the oldest

law publishing business in the

United States was established when. in

ISO-l, David Banks, a regular practi

tioner in the courts of New York State,

acted on the advice of prominent Judges

and founded a distinctively American

house for the manufacture and sale of

law books. Before that time, law books

were scarce and expensive. Only the

most prosperous lawyers could afford

anything like a respectable working

library. Books had been imported, or

printed here and there in small quan

tities by various firms by ofiicial order

or by popular subscription, but this

state of things was not satisfactory to

the profession. It was at the sugges

tion of the Judges of the Old Court of

Chancery and of the Court of Error that

Mr. Banks turned aside from the prac~

tice of law to take up a business which

in course of time reached unprecedented

proportions, and to which he devoted

himself with great assiduity.

The beginning was a modest one, in a

shop on the corner of Broad and Wall

.streets in New York City, where the

Drexel Building and offices of J. P.

Morgan & Co. are now located, another

shop being opened about the same time

in Albany. At that time, strange though

it seem, Wall street was an uptown resi

dential thoroughfare. Mr. Banks took

William Gould in partnership, the firm

being known as Gould & Banks. After

doing business several years under that

name, they formed the firm of Banks.

Gould & Co., in New York, and Gould,

Banks & Co., in Albany, N. Y.

Mr. Banks, the founder of the house,

was a man of strong and attractive

personality, an uncompromising "hard

shell Democrat," who possessed the

friendship of eminent men of his time

and was often urged to accept nomina

tions for public ofl‘ice, never caring to

accept any, however, except that of

Alderman. ‘Whenever he ran for this

ofiice he was elected, even the \Vhigs

voting for him, and he served as Presi

dent of the Board when that signified a

far greater honor than it would now.

They presented him with a handsome

silver pitcher when President of the

Board of Aldermen. for opening Chapel

street, now West Broadway. He lived

to be eighty-five years old, retaining

the use of his mental faculties unim

paired to the last. The son of that

sturdy fighter David Banks, who crossed

the Delaware with George Washington

and fought with him in all the battles

of the Revolution, the second David

Banks showed similar ardor and energy

in his intense devotion to his business,

which was soon printing more law books

than any other concern in the world.

After twenty-five years the building

on Wall street was found too small. and
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Banks, Gould & Co. moved to the site

of the present Tribune Building.

In 1832 they moved to 144 Nassau

street and constructed a six-story brick

building, which was regarded the finest

building on the street at that time, and

which excited much comment both be

cause it was so far uptown and because

it was the tallest business building in

the city. This building became noted

as a meeting place for famous men of the

time. Among those who were accus

tomed to meet regularly in the back

ofi‘ice, which came to be nicknamed

“Tammany Hall, Jr.,” to discuss topics

of national importance and to settle

many grave matters, were Chancellor

Kent, Martin Van Buren and Andrew

Jackson, not to mention prominent men

prominent in public life or at the bar.

Mr. David Banks, Jr., the son of the

founder of the house, years ago gave the

following recollections of General Jackson

and the others who met in the little

back-ofiice :—

“I can see him distinctly as he stood in the

ofiice in a flapping blue coat with brass but

tons, holding his inseparable white hat. He

invariably wore a yellow buff waistcoat. As I

remember it, these gentlemen were all of a

fine, dignified presence, above the ordinary

height, and dressed with the most scrupulous

care. Their big, bell-crowned beaver hats

were carefully brushed and their white ties

and shirt frills were spotless. Jackson was

not so careful as the others about keeping his

clothes without a wrinkle, but his dress was

always neat. The talked on grave topics

with my father. f course I, who was only

a boy then, cannot remember what they said,

but I know that legal, political and financial

questions were debated with thoroughness

and admirable temper."

The first David Banks retired in 1857,

and the firm of Banks & Brothers was

organized, comprising Mr. David Banks,

Jr., Mr. Charles Banks and Mr. A.

Blecckcr Banks. Mr. A. Blcccker Banks

attended to the business at Albany and

Mr. David Banks, Jr., and Mr. Charles

Banks attended to the business in New

York at 144 Nassau street. the latter

being regarded as the main house. as

all of the larger business and contracts

were made by the New York house. the

Albany concern being a branch house,

with two of the brothers in New York

and one in Albany. Banks & Brothers

had the name and reputation of being

the leading house in the law book busi

ness and have published more Reports

and supplied more large libraries than

any other house in this country. Eng

lish houses, particularly that of Stevens

& Sons, bought largely of the Banks

publications. American editions of the

English standard works were issued, and

made possible a reduction of the price

to one-quarter of that charged for the

original editions. The firm shipped to

California the first lot of law books ever

sent to that state.

Mr. David Banks has been connected

with this firm since 1848 and is the

oldest living law book publisher in

America. He is still the active manag

ing head of the business and probably

will continue so for many years. Any

one to see and talk with him would not

dream he was in his eighty-fourth year.

He is familiar with the law-publishing

business in all its complex details. Like

his father, he has declined many impor

tunities to be a candidate for public

office. He is one of the founders and

an cit-President of the St. Nicholas Club.

and New York Club, err-Commodore of

the Atlantic Yacht Club. member of the

Council of New York University, and

otherwise prominent in the social life

of the city.

Mr. Charles Banks retired from the

business in 1882, and the firm then con

sisted of Mr. David Banks (formerly

Mr. David Banks. Jr.) of New York and

Mr. A. Bleecker Banks of Albany. In

1897, Mr. David Banks, Jr., and Mr.

William Lawrence Green were admitted

to the firm. Mr. Joseph G. Jennings was
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associated with this and the old firm

from 1857 to 1898. He was a con

. noisseur in books and was regarded one

of the best informed men on American

 

MR. DAVID BANKS, JR.

THIRD OF AN HONORED NAME, NOW VICE-PRESIDENT

OF THE BANKS LAW PUBLISHING COMPANY

and English law books, and secured for

Banks & Brothers some of the largest

library orders that were ever given to

any firm. This firm continued as the

firm of Banks & Brothers until 1899.

After the dissolution of Banks &

Brothers, the Banks Law Publishing

Company was incorporated with .\Ir.

David Banks as President.

The Banks Law Publishing

Company, now located at 23

Park place, New York City.

consists of Commodore David

Banks, President; David

B a n k s , Jr., Vice-President;

George A. Jennings, Secretary;

and Isaac S.Jennings,Treasurer.

. The Banks Law Publishing

Company are the publishers

of the Ofiicial Edition of the

United States Reports, the

greater number of the volumes

of the New York Court of

Appeals Reports; the Penn

sylvania Reports; all the Con

necticut Reports; some vol

umes of Iowa Reports; a

portion of the set of Colorado

Supreme Court Reports; the

Colorado Appeals Reports;

some volumes of Wyoming

Reports; also a large list of

text-books comprising Anson

on Contracts, Bispham's Prin

ciples of Equity. Butler’s

Treaty-Making Power, Dono

van’s Modern Jury Trials. Dos

Passos’ Stock Brokers, Joyce

on Damages, Joyce on Electric

Law, Joyce on Franchises.

Nelson's Interstate Com

merce Law, Richards on In

surance; Takahashi’s International Law,

Russell & Winslow's Syllabus Digest.

United States Reports, Throop’s Mas

sachusetts Digest; and many other

text-books, digests, statutes, etc.
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Judge Bartlett Dead

DWARD THEODORE

BARTLETT. Associate Judge

of the New York Court of Appeals.

died of heart failure May 3 at the

Albany Hospital. He had been a

member of the Court of Appeals

since 1894. He was born June H.

lN-ll. at Skaneateles, N. Y. His

ancestors included two signers of

the Dealaration of Independence.

As a member of the Association of

the Bar of the City of New York,

he took an active part in the fight

under the Tweed regime for the

purity of the judiciary, which re

sulted in the impeachment of two

judges.

Governor Hughes happily voiced

the sentiment of the legal profes

sion in his feeling tribute to this

able and conscientious jurist: "He

has served the State in its court

of last resort with conspicuous

ability and fidelity, and enjoyed

general esteem and confidence."

THE LATE JUDGE EDWARD T. BARTLETT

(Photo by Albany Art Union)

Ezra Ripley Thayer

HE first instructors in law at

Harvard as a rule were retired

judges or practitioners. Story lectured

there while still on the bench of the

Supreme Court of the United States.

When President Eliot in 1870 began

the development of the graduate de

partments, he selected for Dean of the

Law School a recent graduate who

had conceived a new method of legal

instruction by teaching the student

to reason from the original sources.

Dean Langdell and his successor, Dean

Ames, had but the slightest experience

in practice and were essentially students

and teachers. The success of their

method, both theoretically and prac

tically, is proved by its adoption by

almost all the other law schools, and its

acceptance by the profession. Indeed

it seems to have reached nearly the

limit of development. ,

The new President of Harvard Uni

versity is himself a lawyer, and in

choosing a successor to Dean Ames, he

has selected a product of the teaching

of Langdell and Ames, but one who,

with only a brief experience in teaching,

for nearly twenty years has been en

gaged in active court practice.



328 The Green Bag

Ezra Ripley Thayer was born, Feb

ruary 21, 1866, in Milton, Massachusetts.

He was prepared for college at the

Cambridge Latin School, Hopkinson’s

School, and by private tutors while

travelling in Greece. He received from

Harvard the degree of AB. in 1888,

and was throughout his college course

the first schol- ‘

ar in his class.

In 1 8 9 l h e

g r a. d u a t e d

from the Law

School, receiv

ing the degrees

of LL.B. and

A.M. While in

the Law School

he was for two

years one of

the editors of

the H a r v a r d

L a w Review,

and at gradua

tion received

t h e prize of

fered b y t h e

Harvard L a w

School A s s o -

ciation to the

g r a d u a t in g

class of 1891

for an essay on

“Judicial Legis

l a t i o n , I t s

L e gi t i m a t e

F u n c t i o n in

the Development of

Law." l

Immediately after graduating from

the Law School Mr. Thayer became

secretary of the late Judge Horace Gray

of the Supreme Court of the United

States. He afterwards began the prac

tice of the law in Boston with the firm

of Brandeis, Dunbar & Nutter, of which

imp; Harv. Law Rmx. 172.)

the Common

 

EZRA RIPLEY THAYER

'l‘HE mew DEAN OF THE HARVARD LAW SCHOOL

(Photo by Chickering)

he became a member in 1896. For a

number of years he lectured on Massa

chusetts practice at the Harvard Law

School. In 1900 he retired from the

firm of Brandeis, Dunbar 8: Nutter,

and became a member of the firm of

Storey, Thorndike & Palmer, the name

of which was changed in 1903 to Storey,

T h o r n d i k e ,

P a l m e r &

Thayer. F o 1'

many years he

11 a s b e e n a

member of the

Council of the

B o s t o n B a r

A s s o c i at i on

a n d of t h e

G r i e v a n c e

Committee. He

also rendered

valuable public

5 e r v i c e s as

secretary of

the Committee

on the Amend

ment of t he

Law. He was

a member of

the Committee

of the Ameri

can Bar Asso

ciation, which

(1 r a f t e (1 its

code of ethics

in 1908.

In 1907 Mr.

Thayer edited some of the unpublished

essays of his father, the late Professor

James Bradley Thayer, with the title.

"Thayer’s Legal Essays."

Traditions of scholarship and educa

tion are Mr. Thayer’s by inheritance.

He has solid attainments and a brilliant

mind; but perhaps his most obvious

distinction is the effective combination

of these qualities as a practising lawyer.



Suicide and Life Insurance

AN ARGUMENT

By S. Ross PARKER, B. S., LL.B., OF SEATTLE, WASH.

GENERAL discussion of suicide

clauses in life insurance policies

would be too prolix for publication in a

magazine article. This paper will,

therefore, discuss the law applicable

to one particular state of circumstances

of suicide by policy holders.

In the absence of any statute to the

contrary, a clause in a life insurance

policy which states that the assurer

will not be liable in the event of the

suicide, sane or insane, of the assured,

is valid. Generally, the insurance com

pany will, of course, be liable if the

policy states merely that the company

will not be liable if the assured die by

his own hand, and the assured commits

suicide while insane. (The phrases “die

by his own hand,” “self-destruction,”

“take his own life," “suicide," rate,

are adjudged synonymous.) In other

words, to escape liability for the suicide

of an insane policy holder, the insurance

company must so stipulate in the

insurance contract. These propositions

are so elementary that there is no

appreciable diversity of opinion on them.

\Vhat if there is no provision in the

policy in regard to suicide, and the

assured takes his own life while sane?

A recent, and authoritative, reference

work says: “In the absence of any

express exception as to suicide, or self

destruction, the beneficiary is not de

feated by the wrongful act of the

assured in taking his own life, such

defense being available only as against

the assured or his personal representa~

tives.”1

 

‘25 Cyc, 881, citing decisions in six states:

contra, 94 Fed. 729.

This, of course, means suicide while

sane. In such a case a suicide's policy

would be void if payable to the suicide's

heirs, whereas if it were payable directly

to the same heirs as beneficiaries named

in the policy, it would not be void.

If. in such a case, the suicide‘s heirs

were young children, then their designa

tion in the policy as heirs merely would

prevent them from recovering on their

parent's policy, whereas, if the parent

had used the ingenious foresight neces

sary to carry out his most likely in

tention, those children might have been

saved any anxiety of becoming wards

of the state. There is a maxim of Anglo

Saxon law quite as age-honored as the

one generally cited to bolster up the

above doctrine, and it is that when the

reason of the law ceases the law itself

ceases. Is there any meritorious reason

why persons in whose interests a con

tract has been demonstrably, though not

expressly, made cannot have the bene

fits of that contract because they are

designated in a particular manner there

in? The situation is further aided by

that one of the basic maxims of our

law which declares that that is a cer

tainty which can be reduced to a

certainty. Does the slight difliculty

of showing who are the heirs in some

cases justify such a classification of

their rights as to deprive them of bene

fits which under the same state of cir

cumstances are allowed to go to others, re

gardless of the probable preference of the

one whose death gives rise to the benefits?

This paper is not, by the way, an

argument that beneficiaries should pro

fit by the voluntary suicide of a sane



330 The Green Bag

person in any event, as will presently

appear. The above illustration is

offered to show, as far as it may, to

what a shadowy difference some de

cisions will attach their reasoning for

allowing a recovery on suicide policies.

A maxim which aids in keeping the

law exact, though it progress, is the

one just cited in regard to certainty.

Could there be any lack of certainty—

certainty to the highest degree in general.

if neccssary——as to what persons are

entitled to recover under a policy

payable to heirs? This distinction

between named beneficiaries and heirs

is said to rest, also, on the fact that

the beneficiary has a vested interest

which the assured will not be allowed

to destroy. This is going the rule of

commercial paper one better, by allow

ing a man to give not only a better

title than he possesses, but to so trans

mit such title solely by his own wrong

subsequent to the creation of the title.

Moreover, unless the interest is so

absolutely vested in the beneficiary

that the assured cannot substitute

another as beneficiary, there seems no

appreciable merit in this distinction.

And it is a fact that most life insurance

policies of the present day provide

that the assured may change the

beneficiary at will. Therefore, in a

majority of the life insurance policies

now being written such a use of the

word vested would be a radical departure

from it use in its most appropriate

sphere—in the law of real property.

And, as the New York court has said,

“There can be no such thing as a vested

right to commit suicide.” The lack

of legitimate significance with which

the word vested is used in the decisions

which purport to raise this distinction

between a policy payable to one's estate

or heirs and a policy payable to a named

beneficiary is observable in an im

portant Illinois case (224 I11. 346)

where the court said: “Where, however,

a policy of that character is made

payable to a third party, and contains

no stipulation in reference to the in

sured intentionally destroying his own

life. it is held that in the event of the

self-destruction of the insured while sane

the beneficiary mayrecover, for the reason

that his or her interest became a vested

one upon the issuance of the policy."

In this last above case the court was

construing a benefit certificate in a

fraternal society. The certificate had

no provision for forfeiture in the event

of the assured's suiciding, and the

court said: "The mere absence of such

a provision in the contract leads the

applicant to conclude that the contract

is not defeasible by intentional self

destruction on the part of the insured."

By such expounding of the law the

assured is practically allowed to infer

that he may ignore the implied con

dition of his policy——the implied cove

nant that he will show such a reasonable

amount of good faith and square dealing

with the company (which stands ready

and able to make the stipulated pro

vision for his dependent ones because

others show that good faith) that he

will not, by, at least, any criminal act

of his own, mulct that company in the ex

tra cost of making the provision within a

shorter period of time than it would other

wise have had'for the arrangement.

Suppose the beneficiary is a creditor

of the assured, and the estate of the

assured who suicides is sufiicient with

out the life insurance money to pay all

decedent's debts. It seems that in

such a case the law should tolerate a

circuity quicker than sanction a wrong.

And it would be a very slight circuity,

if any, to have the creditor reimburse

himself out of the estate other than the

insurance money: while the wrong of
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the assured’s assuming to have the

right to so breach his contract that the

other party to the agreement would be

compelled to do that which he cannot,

in any view of the case, be held to have

contracted to do—at least, not allowed

directly to contract to do——is stamped

a wrong by the criminal as well as by the

civil branch of our jurisprudence.

If a debtor gave his creditor as

security a policy of fire insurance on

the debtor's house, and then set fire

to the building, the creditor could not

collect. Yet, as far as the sanctity

of “vested" goes, are the cases not

identical, except with, possibly, a shade

of difference in favor of the title of the

beneficiary of the fire insurance policy,

since life, more than property, is the

object of the law's tenderest care? In

the fire insurance case the assured

loses because of his wrong in destroying

his own property, which diminishes

his own material wealth only; while

in the case of his life insurance he is

allowed to cast material wealth upon

another by his own wrongful act, which

diminishes the power of the state to

defend itself. Arson and suicide have

both been crimes since a time so remote

that the memory of man moves to no

other condition of the law. It has ever

been quite generally the policy of the

law to give a stronger protection to

life than to property. But it can

hardly be said that the law throws

more safeguards around life than around

property in insurance law while it

allows payment of money to a person

named by one who afterwards commits

suicide, but denies any recompense

to the assignee of one who thus destroys

his property. The ease with which

life may be thus converted into money

shows that it is more malleable than

property in the crucible of wrong

conduct, and stamps it as one of the

less valuable things in the assaying

department of human laws.

As is stated by one of the able editors of

Lawyers‘ Reports Annotated: "The right

to recover on a policy of insurance in case of

the suicide of the insured while sane should

be made to depend upon the intent of the

insured rather than upon the vested right

of some third person in the policy, which will

ordinarily be of an entirely fortuitous nature.

or will be determined by the design of one

in whose mind the possibility of suicide may

have lurked, although it was not actually

contemplated at the time of taking out the

policy."

The United States Supreme Court

has said that a policy which should

state that the assured's beneficiary

would be paid a certain amount if

the assured committed suicide while

sane would undoubtedly be void. If

persons cannot contract directly for

one of them to do a certain thing, what

reason has a court of justice to hold

that a contract between those persons

and silent as to the doing of that thing

is to be construed as a contract that

one of them must do that certain thing?

In what other branch of the law will

the courts, by construction, place upon

a person a liability which that person

would not be allowed to expressly con

tract to assume? What difference can

there be in the moral influence on the

assured between a policy which pro

vided for payment if the assured should

take his own life and one which is silent

as to such payment while the assured

knows that by judicial construction,

supreme in his case, the latter policy will

be held to give his dependent ones the

right to receive payment for his suicide?

By a familiar maxim, older than the

first insurance policy, one is not liable

for the acts of God, but may contract

to assume liability. Yet here we have

an act of man, the results of which no

liability can be expressly contracted for,

yet if not so contracted for will be



332 The Green Bag

deemed by the expounders of the law

to be included among the things con

tracted for. To say that such an appli

cation of legal principles is upheld by

the “vested interest" theory, is to

poorly beg the question and beggar

the most time-haggard examples of

false analogy.

The law cannot afford to lend its

forces to aid the laity in deceiving them

selves with the belief that they are thus

“beating the corporations,” for every

case of suicide which is saddled upon

the exchequer of the insurance com

panies has a direct tendency to make

insurance more costly to those who

prefer to die sane.

If suicide continues to increase among

policy holders as rapidly as many insur

ance officers assure us it has since

incontestible policies came so fully into

use, and the courts do not take a stand

to discourage self-destruction, it is

likely that some company will, in the

not distant future, blaze a path into

a new field of business by refusing to

pay suicide policies, holding itself out

as the honest policy-holders’ company

and giving reduced premiums on account

of the elimination of those who are un

equal to a Napoleonic facing of destiny.

No person should have, or be allowed

to transmit to another, an enforcible

right based upon an act as immemorially

condemned by both branches of our

law as is self-destruction. And no

state should lend its aid to enforce a

liability which accrued solely by a

wrongful depletion of its powers as a

state.

Oratory and the Lawyer

By E. CONNOR HALL

I1‘ is the fashion nowadays with

many lawyers and journals to

cast ridicule upon oratory, not merely

upon particular specimens but upon

oratory as an art, and to deprecate its

usefulness to the lawyer. Part of this

hostility can be ascribed to the human

disposition to kick the under dog.

For it cannot be denied that the power

of oratory as a weapon of popular

warfare has greatly decreased within

the last generation. This has been

brought about by a variety of causes.

First of all, is the increased distribution

of the newspaper. The daily paper, by

its wide dissemination of information

of all sorts, has rendered the reader less

hungry for oratorical discussion, and

has, at the same time, afforded to him

wishing to present any matter to the

public an audience more numerous

than the fame of any orator could

collect or any human voice reach.

Another cause is to be found in the

absence in our time of any of those

overshadowing national questions. such

as produced Demosthenes and Cicero

in the expiring days of Grecian and

Roman freedom; Burke, the Pitts, Fox,

Sheridan and Erskine, in the morning

of the modern British Empire; the

Adamses, Madison and Randolph in

the revolutionary, and Webster, Clay,

Calhoun, and Hayne in the ante

bellum period in our own country.

Orators are subject to that law which

operates alike upon all, and will permit

nothing to ripen into perfect develop

ment until the conditions of the times

have created a need for it. Great

crises are the breeding times for orators,

and as we have had none of supreme
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importance since the settlement of

the slavery controversy, the effect

is seen in the absence of public speakers

of the first ability. Closely connected

with this cause is a third, which is the

commercialism of the present day and

the consequent decay of that high,

idealistic responsiveness wherein lies

the peculiar power of the orator. A

great speech is almost as much a creation

of the audience as of the speaker. A

people whose every thought is intent

upon the accumulation of individual

wealth are not open either to appeals

to lofty sentiment or to the presenta

tion of broad schemes of national or

racial policy.

Though these reasons may explain

the decay of the influence of the orator,

they afl'ord no justification to those

who affect to treat the art of oratory

with contempt. For though books and

newspapers be ever so common, the

printed page can never supply the place

of the human speech, aided and en

forced by gesture and facial expression,

and, above all, enspirited by the per

sonality of an earnest man who believes

in his message, and is eager to impart

it to his hearers. It is said of Erskine,

Henry Clay and Seargent Prentiss,

that those who heard them speak

would turn with impatience from the

printed reports of their speeches. These

reports may have been accurate as

verbal reports; and yet they were not

the speeches.

But whatever may be said of the

utility of oratorical skill to the modern

preacher or public man, as for the

lawyer the multiplication of books and

papers can never render it of less value

to him. Newspapers cannot discuss

his points of law before the judge, nor

argue his questions of fact to the jury.

He must conduct his own case quite

as much as his brother of past ages.

Nor has he less opportunity or less

incentive than in former times. Upon

his presentation still depend the dearest

rights of those who are forced to rely

upon his ability and skill in defending

their lives, liberties and property. And

surely these are not of less value now

than in the past! In the lawyer's

work of asserting human rights in the

ultimate tribunals forensic skill has

always been accounted a valuable

weapon. But within recent years it

has become fashionable with many

lawyers and legal journals to ridicule

all oratorical attainments—as valuable

only to the bombastic holiday speaker.

Part of this disposition is no doubt

to be ascribed to a short-sighted prac

ticality, which overreaches itself, a

philistinism which despises all that is

excellent or beautiful in art, and can

brook no thought if it be not expressed

in the language of the counting-house.

An0ther—and perhaps a more com

mom-cause lies in a loose use of the

word oratory, due either to carelessness

in speech or ignorance of the true

meaning of the word. Many writers,

and even some lawyers, seem to think

that oratory means only windy, holiday,

and schoolboy speeches, or the high

flown peroration, often tacked on with

out logical connection, after the main

speech is ended. To them the word is

synonymous with irrelevancy and ex

travagance. Only recently a Judge of

the Supreme Court of New York was

quoted as advising a law class to “eschew

eloquence and stick to the facts."

As if oratory and eloquence were some

thing different from the facts with

which they had nothing to do!

“Oratory,” says Quintilian (15 Inst.

38), “is the art of speaking well." Prof.

Webster defines it as "The art of an

orator; the art of public speaking in an

eloquent or effective manner; the ex
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ercise of rhetorical skill in oral dis

course; eloquence." And when we

examine the speeches of famous advo

cates we find that they produced their

efiects not by wandering from the facts

but by marshalling and correlating

them. Cicero in the oration against

Verres brings forward instance after

instance of the depredations of the

Governor of Sicily. Erskine did not

procure the acquittal of Lord George

Gordon, Horne Tooke or Thomas Hardy,

by appeals to the jury to disregard

the facts, but by using the facts to

demonstrate that the accused were not

guilty. Take also the celebrated defense

of Judge Wilkinson by Seargent Prentiss.

With marvellous skill he passes in

review the facts, thereby establishing

the innocence of his client.

Burke and Sheridan, one the most

splendid, the other the most fervid of

orator's, in their speeches against Hast

ings, denounce him in the most bitter

terms, but always upon the evidence

before the court. They do not, it

is true, confine themselves to a mere

recapitulation of the testimony. If

an advocate did so there would be

no use in wasting time to hear him,

for the triers could depend upon

their own recollection, or in the

case of a jury they would have the

assistance of the judge’s charge. But

a bare recital of the testimony favorable

to his cause does not comprehend the

duty of the advocate. He must go

further and explain the relation of the

circumstances of the case to each other,

as well as their relation to extraneous

facts. He must examine every bit of

testimony, testing it by other parts

of the testimony, and pointing out its

significance in the light of the whole

case. The facts in his case are not

things by themselves, unrelated to

other facts of life. His case is not

isolated in the world of;experience.

And before a just and proper judgment

can be reached, his cause must be

weighed according to standards of

conduct in general. To thus correlate

the facts of a case, and explain their

meaning in relation to one another, and

to human experience in general—to do

this well, is oratory. And the lawyer

who can do this will not in the argument

of questions feel at loss if he cannot

find an exact precedent. He will study

the principles of the law in order to

ascertain its aim. Then he will examine

the principles of philosophy, of sociology,

of political economy, to find whether

a given decision would accomplish the

end which the law has set for itself.

And when he states a proposition he

will not be forced to base it upon his

bare assertion, but can establish it by

reasoning and enforce and illustrate

it with the facts of history and literature.

Erskine became Lord Chancellor of

England; yet his fame rests upon his

successful assertion of individual liberty,

in the State of Trials. And as he was

defending rights under the English

Constitution he discussed freely its

history and its principles. Nor did he

refrain from discussing questions of

policy. Nor were these excursions

irrelevant or merely idealistic. To

his speech in support of a new trial

for the Dean of St. Asaph it is reported

that uold black letter lawyers and

polished statesmen alike listened with

delight.” And the principles he asserted

soon found their way into the laws of

England. His theory of the rights of the

jury in libel cases was adopted by act

of Parliament, and to him, more than

to any other man, is due the honor of

having forever given the death blow

to constructive treasons. No mean

achievement this for any man. The

need for such lawyers has not passed,

_. .J
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and never will pass under a free govern

ment. Our own country is especially

fruitful of legal questions which are

also largely economic and sociological.

These questions cannot be settled by

Northpart, N. Y.

r
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newspapers and pamphlets. They must

be argued out in the courts, and in

arguing them, twice armed is he who,

in addition to a knowledge of the law.

possesses "the art of speaking well."

The Appointment of Mr. Justice Hughes

HE appointment of Governor Charles

Evans Hughes of New York as Asso

ciate Justice of the Supreme Court of the

United States, succeeding Judge Brewer,

has been enthusiastically received alike by

the press of the country and by the legal

profession. The press, as a rule, sees nothing

to find fault with and everything to praise in

the qualities which he has displayed in his

public career. Thus the Outlook says:

"His experience in public life has all been gained

during the new era in which so many fresh problems

of industrial, commercial, and national life have

created new conditions to which the interpretation

of our constitutional and tatutory law must be

applied. His creation of the Public Service Oom

missions, and his veto of the Long Sault Charter,

to cite only two examples, indicate that in dealing

with the great question of corporation control

and regulation. his first thought is for the interest

of all the people. But they indicate no less that he

recognizes the corporation as a great instrument

of modern industry which needs, not to be hampered

but to be regulated in the public interest."

There is always danger, however, the

Outlook continues, that a judge, secluded

as he is in his study and isolated from the

practical realities of the world, should prefer

judge-made precedents and cold abstractions

to the warm facts of life. But from this

danger it believes that Mr. Justice Hughes

will be free'.—

"His veto of the two-cent-fare bill and the

Coney Island five-cent-fare bill shows his conviction

that legislation should be related to the actual

facts of life rather than based upon a priori theories.

He is interested in life. He does not permit his

lawyer's love of the law to blind him to vital con

ditions."

The New York Times lays particular

emphasis on Mr. Hughes’ soundness of judg

ment and his disinterestedness, and thinks

that "the Supreme Court will be strengthened

by his appointment." To quote:—

"Governor Hughes is known to us not only as

what men call a sound lawyer, learned in the law

and experienced in its practice, but he is a man

who by nature and acquirement is possessed of

those eminent qualities that make up the judicial

temperament. Mr. Hughes is a reformer, but he

is as far as possible from being a radical. The

reforms he advocates are for the public welfare,

they are the reforms of common sense, they are

reasonable reforms. He has never been in danger

of being swept off his feet by unreasoning agitation

or hysterical appeal for the immediate and complete

reorganization of human society. He has given

no evidence of entertaining the, belief that whatever

has been done in the past was inevitably and hope

lessly bad, and that everything to be done in the

future must be done in a very different way if it

is to be good. Mr. Hughes is not only a good lawyer,

‘a sound and exceedingly capable Executive, but

he is as well something of a philosopher; but a

philosopher of conservatism and continuance, not

of overthrow and destruction."

The Democratic World is not less eulogistic,

declaring that Governor Hughes has "shown

in a marked degree the temperament of a great

judge" and that the appointment will “go

far toward restoring popular confidence

in the Taft administration." There is not

room to quote here the praise of other in

fluential newspapers in all parts of the country.

The sentiment of the legal profession is

well expressed by the New York Law journal,

which observes :—

"There may be expected in Justice Hughes an

independence and boldness fully as great as charac

terized justice Peckam and perhaps even a greater

facility and adeptness than were evinced by Justice

Brewer in applying and moulding legal principles

to accomplish just and broad-minded results.

Governor Hughes's message on the Federal Income

Tax Amendment—whether one agrees with him

or not-and his recent opinion in the Holistot

Inter-State Extradition case indicate his calibre

upon the important classes of questions he will

be called upon to consider. The Bar of New York

may be congratulated upon having a representa

tive in the Supreme Court in all respects worthy

of the tradition of Nelson and Peckham."
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The Central Law joumal of St. Louis,

speaks of the "excellent appointment," and

continues:—

"Strong, independent, clear-headed and com

paratively young. Justice Hughes should add con

siderable strength to the Supreme Bench for many

years. . . . He is the people's candidate and,

because of that fact alone, the Supreme Court's

prestige and hold upon the people have been

materially strengthened."

The Legal Intelligencer of Philadelphia,

referring to Governor Hughes as a sound

lawyer and man of unusual moral courage,

says that:—

“His professional attainments are very generally

recognized; as was said by Senator Root, ‘He

measures up to the high standard of the Court‘ . . .

His legal training and professional attainments, his

broad experience in public life and as a man of

afiairs, and his sympathy with the best popular

ideals ‘afiord reason to believe that he will measure

up to the high standard of the Court’ and that his

judicial career will be one of exceptional usefulness

and distinction."

It is with amusement that one learns of

the grounds for Mr. William Jennings Bryan's

objections. Mr. Bryan’s bigoted denunciation,

to Yale students, of their fathers’ "ill-gotten

gains," years ago, was not more ludicrous

than his fantastic conception of Mr. Hughes

as the friend and ally of predatory wealth.

Says Mr. Bryan:—

"It will be remembered that he vetoed the bill

for the reduction of railroad rates after a New

York Legislature, and a Republican Legislature,

at that, had passed the reduction bill. This

measure gave to the congested population of New

York the two cent rate now enjoyed by the more

scattered populations of the Western States, and

his veto of it is conclusive proof that he obeys

the dictates of the railway managers instead of

listening to the voice of the public."

Mr. Bryan is known to be a doctrinaire

of advanced socialistic views, but the striking

thing about this criticism is not so much the

fact that it shows him unable to view current

affairs dispassionately and sensibly, as its

revelation of his complete lack of a sense of

humor. He goes on to draw a grotesque

portrait of Mr. Hughes as the friend of

Rockefeller, the beneficiary of campaign

contributions from trust magnates, the

opponent of the income tax and the friend

of monopoly. Finally, to cap the climax:—

"He is a shining illustration of that peculiar

type of citizen developed in this country during

the present generation—-the citizen who personally

opposes vice and is a punisher of small crimes,

but shows no indignation at the larger forms

of legalized robbery."

Such objections, of course, do not deserve

to be treated seriously, for they show a painful

lack of intelligence if Col. Bryan is to be a<>

credited with any degree of sincerity in

expressing himself.

The Boston Advertiser well observes that

these criticisms "do not reflect in any way

on Governor Hughes, but they do reflect

decidedly on Mr. Bryan." For Mr. Bryan

shows how warped is his judgment:—

"The strict impartiality and poise of the new

Justice cannot be shown better than in the very

instance that Bryan selects for specific impeach

ment of the New York man. He says that Governor

Hughes ‘was the first to oppose the income tax.’

As a matter of record he was one of ‘the first’ to

champion the principle of the income tax; but he

was too honest to wink at a manifest menace in

the amendment as it has been drawn. Bryan.

evidently, would swallow the proposition whole.

spite of its inconsistencies of phraseology."

The Hearst attack was pitched in much the

same way. President Taft well answered

both calumnies when he deprecated the

“cant of the demagogue" and the "disposition

of public journals" to make unjust charges

against men in public life.

Not only are the newspapers of the country,

on the whole, pleased with Mr. Hughes’

acceptance, but their admiration for him

is so great that many express an evident

willingness to see him at some future time

promoted to Chief Justice, or elected President

of the United States. The latter contingency,

it is declared, is by no means an impossible

one. Thus the Minneapolis journal says:——

"it is possible that his peculiar talents may be

required in the White House. It is not probable,

because his is not the only talent and personality

available. But it is easy to conceive a conjunction

of events that might render Mr. Hughes the most

available man. The people will keep Charles

Evans Hughes in mind, and, if they need him,

will not hesitate to draft him."

"Other Justices of the Supreme Court,"

says the Boston Globe, "have aspired or

conspired to be President, and it cites the

examples of John McLean, Salmon P. Chase,

David Davis, and Justice Field. And the

Providence journal considers that "no in

superable obstacle exists between the Supreme

Court and the Presidency.”



The Poet Behind the Bars

THE prisoner who has gone by the name

of John Carter was released from the

state penitentiary at Stillwater, Minnesota,

on his twenty-fourth birthday, April 18.

The young man, whose real name has been

kept secret, belongs to a good English family.

He was brought up by a wealthy relative,

received an excellent education, and was

suddenly left unprovided for by the death

of his benefactor. Another relative, a London

banker, then took him into his ofiice. His

artistic tastes, however, rendered him totally

unfit for such employment, and he soon got

into disgrace and was sent to Canada to take

up farming. He wandered into the United

States, and five years ago was sent to prison

for stealing $24 from a railroad station while

cold and hungry.

His talents soon came to the notice of the

prison authorities. He contributed verses

to the Mirror, the prison paper, acted as

librarian of the prison, and taught the prison

inmates. Later he sent his poems to the

magazines, and they were accepted by the

Century, Cassel's, Harper's Weekly, the

St. Louis Mirror, and other publications.

Former District Judge John W. Willis saw

his verses in the Mirror and started a move

ment for his release. Robert Underwood

Johnson, the editor of the Century, had also

become much interested in the young man.

Judge Willis and a local clergyman asked that

he be pardoned, but a commutation of his

ten year sentence to one of five years was

preferred by the Pardoning Board. Mr.

Johnson sent a telegram to the Board which

was to the following eflect:—

Comment of many newspapers and persons

convinces me that public opinion will sustain your

honorable body in releasing John Carter. My

appeal is made not because he is a poet, but because

of his manly letters, and because his youthful

crime has already been grievously expiated.

Now that he is out of prison, Mr. “Carter"

is not likely to write so much. He announced

his intention to look for work as a pianist

or clarinettist, but he would do magazine

work “if tempted." It is said that many

magazine editors have expressed their willing

ness to give him permanent employment.

All of the verses he has published have

expressed the feelings of a man in jail, and

they testify also to his love of music. Thus

in "Con Sordini," printed in the Century, the

first three stanzas speak of his memories of

Chopin's Sixth Polonaise, Isolde's song from

Wagner's “Tristan und Isolde," and the

music in a cathedral. The poem begins:—

There is but silence; yet in thought I heard

The desperate chords of that wild polonaise.

The sixth of Chopin's wizardry. but blurred,

As o'er a battlefield a mournful haze

Blots out the dying from the dead men's gaze.

The release of the poet suggests to the

Boston Transcript that “there is constantly

much literary and journalistic talent shut

up within prison walls.” It continues:—

It is certainly true that in various penitentiaries,

notably those of Massachusetts, Connecticut and

New York, some scintillant little journals give

a very interesting reflection of the life within.

They have their poets, their wits and their phil

osophers. The only reason they are not better

known is that the circulations are quite limited.

The question whether such a man is not

truly useful to society, and should be dealt

with differently from other criminals, is

considered by the Boston Herald, which

says :—

If the poetry shows the existence of a "soul"

behind the verse, if it distinctly shows that the

singer has profited spiritually by his experience,

if he has been made to see the meaning of punish

ment-however crudely dealt out-—if he seems

to have it in him now to serve his kind the better

because of the mental and spiritual throes through

which he has passed, why of course society at

large must squarely face the fact, whether his case

does not warrant that special dealing with indi

viduals, which criminal science now says is the

last word in just dealing with persons who have

transgressed law, How any one. reading his

"Ballade of Misery and Iron," or “Con Sordini,"

or “Lux e Tenebris," can fail to detect these

desired evidences of greater worth to society in a

“John Carter" released. it is diflicult to see.
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flrlicles on Topic: of Legal Science

and Relaled Subject:

Administration of Criminal Law. "The Fail

me of Remedial Justice." By Prof. William L.

Burdick of the University of Kansas. 19 Yale

Law journal 409 (Apr.).

“Bein somewhat familiar with this coun

try, an havin witnessed arrests in such

cities as New ork, Chicago, St. Louis and

San Francisco, and comparing the treatment

accorded to the rougher class of petty wrong

doers in America with the methods of the

police in London (White Chapel District),

aris, Berlin, and even Constantinople (during

the revolution of 1908), I believe there is no

doubt that the American policeman leads

the world in his unnecessary and brutal use

of the club. . . . l .

"Brushing aside these minor matters, what

about the treatment of prisoners arrested

for felonies, from whom the police desire to

obtain evidence? The mere arrest may be

quietl made, but then comes, in many cases,

that erican iniquity known as ‘the sweat

box,’ ‘the third degree.’ . A Chinaman

is arrested for a heinous crime. He is placed

in a cell; continually questioned by a relay of

detectives and other officials; forcefully ke t

without sleep for two or three days, in t e

expectation that the mental torture and the

physical exhaustion will become so acute

that he will be glad to ‘confess’ in order to

obtain relief. A woman is arrested for mur

der; at midnight the corpse of the victim is

brought to her cell, that the dramatic horror

of the scene may compel her to ‘confess.’

Another prisoner is denied food; another

brutall beaten, ‘sluggged' is the word, until

he is orced to spea . Other atrocities are

practised, such as highl salting the food,

and denying water to t e victims; lacing

them in sohtary confinement; or in itterly

cold cells, when the weather aids; or in fri ht

fully su rheated rooms at other times. ed

pe per as been blown into their cells, and

ot er indi ities, too numerous to mention,

EZIpetrate in order that a ‘confession’ may

tortured from a helpless wretch."

See Procedure.

"American Oorpus Jurls." "Simplify the

Law.” Editorial. Outlook, v. 94, p. 792

(Apr. 9).

"It [the pro sed statement of the American

Corpus jun's is as legitimate a subject for

endowment as a library, a hospital, or a uni

versity.
 

‘Periodicals issued later than the first day of

the month in which this issue of the Gnu Bag

mt to press are not ordinarily covered in this

department.

"A plan for carryin into execution this

great work, lon desire; by the bar, has now

been so far de nitely formed as to receive a

full exposition and a hearty indorsement

from the Green Bag, a leading conservative

law 'ournal. . . .

" he Outlook agrees with the Green Bag

that ‘the undertaking could not be in safer

hands.’ Demanded alike by the interests of

the profession and of business men, indorsed

without dissent by the ablest lawyers and

jurists, with law scholars of distm ished

ability to undertake it, the work needs1 only

some man of financial ability to provide the

necessary funds. Such an undertaking car

ried to completion would be at once a great

service and a great honor to the country."

"Wanted-An American Justinian." Ameri

can Review of Reviews, v. 41, p. 474 (Apr.).

“The need of such a work has been felt

through more than a century of our his

tory. . . . This matter is 'ust as vital to

the public as to the lawyers; or so long as the

latter admit their inabi ‘ty to determine what

the law reallyis, litigation is bound to be need

lessly expensive and delays unavoidable."

Carriers. See Rate Regulation.

Conflict of Laws. “The Renvoi Theory and

the Application of Foreign Law, II." By

Ernest G. Lorenzen. 10 Columbia Law Re

view 327 (Apr.).

Continued from the March number (re

viewed 22 Green Bag 288). Having there

discussed the subject in its general bearin ,

the author here takes up "Renvoi in Particu r

Classes of Cases," and "As a Part of English

and American Law."

"The courts of the United States," he says,

“have never been called u n to deal with

the question of renvm'." he doctrine was

not involved, he declares, in Harral v. Hanal

(1884, 39 N. J. Eq. 279), where French rules

of ‘private international law were discussed

evi ently for the purpose of showing that

they agreed with American law. The intro

duction of the renvoi doctrine into our law,

he concludes, “would be most unfortunate

on account of the uncertainty and confusion

to which it would give rise in the administra

tion of justice and its demoralizing efl'ect

u L1; the future development of the Conflict

o ws."

"The Individual Liability of Stockholders

and the Conflict of Laws." By Wesley New

comb Hohfeld. 10 Columbia Law Review 283

(Apr.).

The second portion of an article not yet

concluded. In the June, 1909, issue of the

same Review the writer considered “Prin

ci les and Authorities Relating Directly to

Obligations Other than Those of Stock
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holders" (see 21 Green Bag 401). He now

puts forth a complete discussion of "Prin

ciples and Authorities Relating Directly to

the Obligations of Stockholders. '

Conservation 0! Natural Resources. "The

Advance of Forestry in the United States."

By Henry S. Graves, United States Forester.

American Review of Rwiews,v.4l,p.46l (Apr.).

"In the long run the present system of

taxation, if continued. will contribute directly

to forest destruction. . . . Forest conser

vation is a public necessity. The protection

of stream flow, the prevention of erosion, and

provision of a permanent suppl of forest

products are required for public we fare. It is

the national government and the states which

must take the lead."

See Federal and State Powers, War Claims.

Contracts. See Legal History, Public Ser

vice Corporations.

Corrupt Practices. "Bribery in the Legis

latures." By Judge S. M. Gardenhire. North

American Review, v. 191, p. 482 (Apr.).

A bribe “never would be accepted if the

criminal statute was made effective by utting

the burden solely on the man who irectly

and solemnly assumes it and letting the bribe

giver be immune. Bribe-taking would in

stantly disappear in the face of such a statute,

unless we im ute a criminal stupidity to men

worth oflicia status. Immune himself and

guilty of no ofiense in so doing, no man would

dare approach an officer and ask him to be

come a criminal, alone, for any sum which

might be tendered."

Corporations. See Conflict of Laws, Federal

Incorporation.

Cost of "Food Prices and the Cost

of Living." By J. D. Magee. journal of

Political Economy, v. 18, p. 294 (Apr.).

"As com ared with an increase of 22.8 per

cent in a1 commodities in 1908 over the

average of 1890499, we find that barley has

risen 61.8 per cent, corn 79.9 per cent, cotton

34.8 per cent, oats 89.5 per cent, potatoes

42.6 per cent, rye 48 per cent, wheat 31.8

per cent, steers 28.1 per cent, hogs 31.4 per

cent, butter 24.1 per cent, eggs 42 per cent,

flour 26.1 per cent. . . .

“Except in the case of meat, the retailers’

margin in the great staples has remained

about the same. So we end with the farmer

as we began with him. The cost of livin is

high because farm products are high. by

farm products are high remains to be ex

plained."

“The Increased Cost of Living." By Prof.

J. Laurence Laughlin. Scribner’s, v. 47 p. 539

(May)

"May it not be the psychological hour to

call for the creation of a new aristocracy of

the simple life, of those who care for the reality

and not for the shadow, for the true inward

pleasures of the mind rather than for the

external, evanescent show? May it not be

high time to create a froemasonry of those

who do not ask how much one has, nor how

much one knows, but what one is? Gold, in

the sense of riches, may be the root of all

evil; but gold, in the sense of a standard of

prices, cannot be the sole root of the evil in

our increased cost of living."

Criminal Procedure. See Administration of

Criminal Law, Procedure.

Cross-lamination. "The Art of Cross

Examination." By E. F. B. Johnston, K.C.

46 Canada Law journal 233 (Apr. 15).

"I think that in the whole course of over

thirty years’ experience I have seen about

two traps go off. This is a thing that I would

advise my brothers at the bar, and particu

larly those who are engaged in litigious prac

tice, to avoid. It is rarely successful, and

if it is not successful it always comes back

upon the poor cross-examiner, and through

hrm upon his still rer client. . . .

“Counsel shoul alwa s keep to the level

of his witness; and I wi illustrate that by a

well-known story of Lord Jeffrey. The coun

sel, an academic man, was examining a poor

Scotchman at the court in Edinburgh. It

was a question of the mental capacity of the

testator, and the information he desired to

get from this witness was, how well he knew

the deceased, and the lawyer put to the

witness questions in various forms—‘were

you on terms of intimate r'elationshi with

the deceased '——and the witness loo ed at

him and said, ‘Eh ’; be repeated the same

question, using big words, away over the

level of his wrtness-—who didn't understand

the question at all.

"Lord Jeflrey finally became impatient and

said, ‘Now let me ask the witness a question,'

and he turned to the witness and he said:

" ‘llamas, did you ken Sandy Thompson in

his li etime ?'

“ ‘WellI I did.’

" ‘How well did you ken him?’

" ‘Ken him——why me and him sleepit in

the same kirk for forty years.’

"Now there was a degree of intimacy that

could not be insayed, and develo d be

cause Lord Je rey came to the love of the

witness."

Defamation. See Fair Comment.

Direct Legislation. See Legislation.

Disarmament. "Attacking the Rush-Bagot

Treaty." By Harry E. Hunt. Independent,

v. 68, p. 911 (Apr. 28).

"The treaty which causes some one incon

venience was signed in 1817 by the United

States and Great Britain. It placed a limit

upon the number and equipment of war

vessels which each nation was to maintain

on the Great Lakes. . . .

"Now that politics and special interests

have seized the treaty at one end and the

geeaople at the other, in a tug of war, it may

surprisin if it snap. If it does, the one

treaty that as shown that nations can suc

cessfully limit annaments by agreement will

have indeed been killed and skinned."
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Election. “Hide-and-Seek Politics." By

President Woodrow Wilson. North American

Review, v. 191, p. 585 (May).

“The nominating machinery has become

the backbone of party organization. By it

local leaders are rewarded with influence or

office, are kept loyal, watchful and energetic.

By it national majorities are pieced together.

If one goes back to the source of this matter,

therefore, it is easy to see that the nominating

machine was no barnacle,but a. natural growth,

the natural fruit of a system which made it

necessary to elect every officer of govern

ment. he voter has not the leisure and,

therefore, has not the knowledge for the diffi

cult and intricate business. He cannot organ

ize a government every year or two, make

up its whole personnel, apply its punishments

and rewards, effect its dismissals and promo

trons. . . .

“The short ballot is the short and open

way by which we can return to representa

tive government. . . . Such a charter as

that of the city of New York, for example,

is a mere system of obscurity and of ineffi

ciency. It disperses res nsibility, multiplies

elective oflices beyond a reason or necessity,

and makes both of the government itself and

of its control b the voters a game of hide

and-seek in a la yrinth. Nothing could have

been devised better suited to the uses of the

gerofessional politician, nothin susceptible of

mg more perfectly artic ted with the

nominating machine. As a means of popular

government, it is not Worth the bother and

expense of an election."

"The Multifarious Australian Ballot." By

Philip Loring Allen. North American Re

view, v. 191, p. 602 (May).

The many forms of the so-called "Austra

lian" ballot, as it exists in forty-two states,

are here described and exhibited by means

ofldiagrams, and the readiness with which

some of these forms lend themselves to

manipulation is indicated.

Employer's Liability. See Uniformity of

Laws.

Ethics. “A Study of the Popular Attitude

Towards Retributive Punishment." By F. C.

Sharp and M. C. Otto. International journal

of Ethics, v. 20, p. 341 (Apr.).

Questions propounded to upwards of a

hundred students in the University of Wis

consin, with the object of ascertaini what

pro rtion of them were under the in uence

of t e idea of retribution in the treatment of

crime, showed a very large number to hold

the retaliatory theory of punishment.

"The Sociological Basis of Ethics." By

Prof. Charles A. Ellwood of the University

of Missouri. International journal of Ethics,

v. 20, p. 314 (Apr.).

The writer discusses the implications of the

thesis of Cooley (“Social Organization," p.

21) that “we live in a system, and to achieve

right ends, or any rational ends whatever,

we must learn to understand that system."

“The natural sciences," he writes, “whether

we like it or not, are establishing certain

standards of normality for their own pur

poses; especially are biology, psycholo . and

sociology doing this; but these imp ' norms

do not themselves constitute a science of

ethics. They must rather be taken and

worked over, criticised, and harmonized by

a distinct discipline, an independent science,

ethics. But one can see at once that the

norms and ideals which ethics finally works

out cannot be something entirely different

from those which the natural sciences have

furnished it as its raw material to work

over. . . .

"This view of ethics makes the connection

between the social and moral life simple and

explicit. The moral, indeed, becomes simply

the normative aspect of the social; and the

moral virtues become, not abstract personal

qualities, but concrete social values. The

virtues, according to this view, are intimately

associated with social and even with institu

tional life."

Evidence. See Medical Jurisprudence. Pro

cedure.

Expert Testimony. See Medical Jurispru

dence.

Fair Comment. “Freedom of Public Dis

cussion." By Van Vechten Veeder. 23 Har

vard Law Review 413 (Apr.).

“It is now established by recent English

cases that ‘a personal attac may form part

of a fair comment upon given facts truly

stated if it be warranted by those facts’; in

other words, if it be a reasonable inference

from those facts. Whether the personal

attack in any 'ven case can reasonably be

inferred from t e stated facts upon which it

urports to be a comment is a matter of law

or the determination of the judge before

whom the case is tried; but if he should rule

that this inference is ca ble of being reason

ably drawn, it is for t e jury to determine

whether in that particular case it ought to be

drawn.

"In this country the weight of 'udicial

dicta is undeniable contrary to the nglish

view. In the majority of the cases commonly

cited in this connection no distinction between

comment and statement of fact is made or

involved in the actual determination. They

are, almost without exception, cases involv

ing direct statement as distinguished from

comment; or, if involving any comment at

all, no basis for the comment was proved, and

privilege was claimed simply by virtue of the

occasion being a matter of public interest.

These cases are not, therefore, in opposition

to the English rule, for the were not uses of

comment properly so ca ed, and privilege

would have been equally denied under that

rule. They are simply authority for the rule

that a direct statement of fact is not privi

leged b reason of the publicity of the occa

sion. he difficulty is that these decisions
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have enerally gone beyond the actual issue,

and, oiten using the term ‘criticism’ as synony

mous with dero to statements of fact,

have expressed t dictum that criticism is

privileged, or not actionable, so long as it

does not attack the private character of the

person criticized, or impute evil motives. In

other words, while the actual decision is gen

erally unimpeachable, the foundation is delu

sive, 11s., a distinction is between comment

and statement of fact. While this doctrine

recognizes some latitude in the discussion of

matters of public interest, its practical futility

is shown by the conflicting and sometimes

fanciful ideas of the sort of imputations

which are held to fall within it.

"This doctrine, so far as it is intelligible,

would seem to leave little, if any, more prac

tical freedom in the discussion of matters of

public interest than that which is permitted

in the discussion of the conduct of a private

person. It leaves the law very much in the

attitude of saying, ‘You have full libert of

discussion, provided, however, you say not 'ng

that counts.’

"Other and more carefully considered cases

are in substantial agreement with the pre

vailing English doctrine."

The author's footnote citations in the fore

going extracts are omitted.

Federal and State Powers. "The Other

Side of Conservation." By George L. Knapp

North American Review, v. 191, p. 465 (Apr)

"Here, then, we have a system which

throughout its sphere of action ham rs all

forms of industrial develo ment. e have

an area larger than many a uropean kingdom

put to its lowest, instead of its highest eco

nomic use. We have a policy which is an

absolute reversal of more than one hundred

years of national habit and tradition; a policy

which holds barrenness a blessing and settle

ment a sin; which fines, instead of encourag

ing, the man who would develop a natural

resource; which looks forward to a population

of tenants instead of to a p‘opulatron of ro

prietors; which seeks to rep ce the indivi ual

initiative that has made our land great by a

bureaucratic control that has made many

another land small. Surely, the danger must

be imminent and terrible which is held to

justify such a course. . . .

"It is no more a part of the federal govern

ment's business to enter upon the commercial

production of lumber than to enter upon the

commercial roduction of wheat, or breakfast

bacon, or nd-saws. The judiciary com

mittee of the Sixtieth Congress, reporting on

the proposed Appalachian reserve. declared

that the sole ground on which Congress could

embark in the forest business was the protec

tion of navigable streams. Will any one

pretend that a forest reserve on the crest of

the Rocky Mountains, with the nearest navi

ble water a thousand miles away, can be

rou ht under this clause? Even on the

Paci c 510 , I have not heard that the lumber

mills of ashington have seriously impaired

the navigability of Puget Sound; nor that the

Golden Gate would shoal up if the cuttin

of timber in the Sierras were unchecked. An

will the champions of ‘conservation’ claim

that the federal overnrnent has greater rights

and powers in t e newer states than in the

older ones?"

See also Federal Incorporation, Govern

ment.

Federal Incorporation. "State and Federal

Control of Corporations." By Frederick H.

Cooke. 23 Harvard Law Review 456 (Apr.).

"Of late there has been no little discussion

whether there is any advantage in the crea

tion of corporations under the authority of

Congress. As already noted, there are several

instances of such creation for the purpose of

engaging in commerce or transportation as

carriers. So far as concerns the application

of the commerce clause, the writer is not

aware that such a corporation enjoys any

substantial advantage, or is, for that matter,

subject to any substantial disadvantage, as

compared wit co rations created by the

states. There has 11 little or no utiliza

tion of such power of Congress to create a

corporation for the purpose of transporting

as a shipper through the agency of carriers.

The exercise of power for that pu se was

recentl advocated by the learned ttorney

Genera , who says:—

“Such corporations formed under national

law would not be foreign corporations in any of the

states. and would therefore be at liberty to trans

act their business without state permision and

free from state interference. . . . If, now, Con

gress shall enact a law providing for national

incorporation to carry on interstate commerce,

subject to such restrictions and with such freedom

from local state control as Congress shall see fit to

prescribe, the state control of foreign corporations,

in all probability, will soon cease to be a subject

of great importance.

"But if the views already stated are correct,

this conclusion seems insufficiently justified.

So far as concerns commerce or transporta

tion within the scope of the commerce clause,

even corporations created b the states are

‘at liberty to transact their business without

state permission and free from state inter

ference.‘ On the other hand, it remains to

be established that a corporation created by

Congress, at any rate one created to engage

in trans rtation merely as a shipper, is not,

to use t e language of Reagan v. Mercantile

Trust Co., as to business done wholly within

the state, subject to the control of the state

‘in all matters of taxation, rates, and other

police regulations.’ "

“The Right to Engage in Interstate and

Foreign Commerce as an Individual or as a

Corporation." By Frederick H. Cooke. 8

Michigan Law Review 458 (Apr.).

“It seems not easy to accept on principle

the conclusion that the mere power to regu

late commerce or transportation includes the

power to create a corporation for the purpose

of engaging therein. Yet, as a matter of
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authority, it must be regarded as established

that Congress has such power, which was

notabl exercised in authorizin the construc

tion 0 the Pacific railroads. See California

v. Central Pacific R. R. C0., 127 U. S. l,

1888.) . . .

_ “There has existed a wides read im res

sron that much confusion woud result mm

the application of diverse rules in different

states to, for instance, a railroad corporation

engaged in interstate commerce. . . . But I

incline to think that this apprehension is

without sufficient basis. Those enga ed in

interstate commerce are already, an long

have been subject to diverse rules in different

states, without serious inconvenience neces

sar'il resulting. . . .

“ h , then, should not a state be allowed

enera y power to regulate interstate and

me: commerce, untrammeled by any su -

pose prohibition in the commerce clause."

Government. "Nullification by Indirec

tion." By James M. Beck. 23 Harvard

Law Review 441 (Apr.).

A short abstract of this pa r, which was

read before the Rhode Island ar Association

last December, will be found in 22 Green Bag

56, The paper treats of the manner in which

the constitutional distribution of powers be

tween the nation and the states has been dis

regarded by Congress and the Supreme Court.

British Constitution. "The New Parliament

and the House of Lords." Edinburgh Re

view, v. 211, no. 432, p. 511 (Apr.).

"In this rationalizing age it is impossible

to justify to a public audience the soundness

of a purely hereditary basis for a legislative

assembly. In the multitude of legislatures

founded by Englishmen and their descend

ants in various parts of the world, the heredi

tary princi le has found no place. In former

times in 11 land the House of Lords stood

for a great act. The magnates of whom it

was composed possessed great power, to which

fortunately the Constitution gave legitimate

expression. It has been the signal merit of

our Constitution that it has been capable of

modification so as to keep abreast of the

facts. In this twentieth centu of ours

Great Britain, like the United gtates, like

Canada, and like our other t colonies,

can only be governed by the frank acceptance

of democratic principles. We have to recon

cile old forms with modern sentiment and

habit of thought. Everywhere the theory

that one man is as good as another is recog

nized as lying at the base of modern consti

tutional systems. . . .

“As we have said, everywhere nowadays,

and in the House of Lords itself, men accept

democracy. Yet the formal constitution of

that Chamber has remained unchanged. It

reflects much credit on the 00d sense of the

country and of the Peers t emselves that a

continually reformed House of Commons

and an unreformed House of Lords should

have been able to work so lon side by side,

and on the whole satisfactori y. It rs now

the turn of the House of Lords to be reformed

in conformity with the necessities and ideas

of our own time; and if English statesmanship

is not very inferior to that of past da 5 the

country should ultimately get a cond

Chamber far better suited than the present

one to rform the very important functions

that be ong to it."

"Revolution or Reform." Editorial. Quar

terly Review, v. 212, no. 423, p. 586 (Apr.).

"The immediate duty of every patriotic

citizen is to guard the Second Chamber against

the attack that threatens it, and to stand

for the cause of reform as against that of

revolution. It is to this broadly outlined

policy that the Unionist party is committed."

“Episodes of the Month: Lord Newton's

Speech." Editorial. National Review, v. 55,

p. 199 (Apr.).

"The Duke of Northumberland called atten

tion to one reat disadvantage they labored

under, name y, the popular idea that the

House sitting as a branch of the legislature,

and the House sitting as a Court of Law,

were one and the same assembly. Conse

uently the House of Lords was credited with

t e decisions in the T017 Vale and the Free

Church of Scotland cases, and also, we may

add, in the recent case depriving trade unions

of the right of enforcing a compulsory levy

on their members for Parliamentary pur

poses. The Court in this latter case was,

unfortunately, presided over by Lord Hals'

bury, as, for one reason or another, the Lord

Chancellor stood down, and this decision was

used at the last election to poison the whole

trade union vote against the Unionist part

because it was re resented as the handrwor

of a Tory Lord ancellor.

"Among many reforms needed at the res

ent time is the com lete separation o the

judicial functions of t e House of Lords from

its le 'slative functions. But how can this

be e ected, so lon as the Lord Chancellor

presides over the egislature_ and the judi

ciary, is a member of the Cabinet of_ the day.

and, as such, is expected to take 1115 part In

controversial politics? We feel sure that‘cur

Olympians have no idea of the immense injury

which has accrued to the Unionist party at

the last two elections from this most unfor

tunate arrangement, of which we have never

heard any serious defense, and WhlCh to un

sophisticated outsiders would a pear to a

violation of the whole spirit 0 our institu

tions."

See Elections, Federal and State Powersv

Judicial Interpretation, Legislation, Local Gov

ernment, War Claims.

History. See Legal History, Taxation.

Income Tax. See Taxation.

Insanity. See Medical Jurisprudence.

Interstate Commerce. "The Application of

the Commerce Clause to the Intangible."

By Frederick H. Cooke. 58 Univ. of Pa.

Law Review 411 (Apr.).
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"From the stand int of the earlier con

ception of the W0 ‘commerce,’ as used in

the commerce clause, we have, as a definition

thereof, ‘the transportation of the tangible.’

Such definition came indeed to be applied

to the intangible also, conspicuously so to

communication by telegraph. Yet such appli

cation was but partial and limited, b reason

of the continuing influence of the ear‘ r con

ception. Thus, it is still refused applimtion

to the mere negotiation of a contract between

persons situated at the time in difierent states,

conspicuously so as to contracts of insurance.

But it is allowed applimtion to such negotia

tion, by reason of its being incidental to what

is within the sco of the commerce clause—

thus, where pe orrnance of the contract in

volves trans rtation of the intangible. It is

submitted tat it likewise has such applica

tion where such performance involves trans

gortation of the intangible, but thus far it

as been denied such application, especially

with respect to contracts to furnish instruc

tron by correspondence."

"The Segregation of White and Colored

Passengers on Interstate Trains." By J.

Newton Barker. 19 Yale Law journal 445

(Apr.).

"State statutes a 'nst the intermingling

of white and 0010 passen ers are valid in

so far as they are constru and applied to

intra-state transportation, but such statutes

cannot interfere with interstate trains carry

ing Xassengers between interstate points. . . .

“ federal statute is necessary to compel

interstate carriers to separate colored and

white passengers, and if such legislation could

be accomplished the separation of the races

in transportation would be a worthy regula

tion of commerce."

_ See Federal Incorporation, Rate Regula

tron.

Judicial Interpretation. "The Joke's on

You: How Your Chosen Representatives

Work the Joker Game on Legislation." By

Samuel Hopkins Adams. American Maga

zine, v. 70, p. 51 (May).

According to this author, "'okers" are not

confined exclusivel to legis tion, but are

found in the judicia interpretation of statutes.

To illustrate, he says that the United States

Supreme Court injected into the commodities

clause of the interstate commerce law. pro

hibiting carriers from owning any interest in

the commodities carried, the words "legal or

eguitable," craftily perverting the meaning

0 the Act.

Mr. Adams should have labeled this criti

cisrn, "This is a joke," as it is too poor a one

to laugh at.

Jury Trials. "Right of Trial by Jury." By

Lynne Fox Clinton, of Boise, Idaho. 3 Lawyer

and Banker 120 (Apr.).

"The assertion that the Constitution of the

United States does not guarantee to its citi

zens the right of a trial by jury in the state

courts is so forei to the general belief of

most people that it is often startling not only

to laymen but to many lawyers. But it rs

undoubtedly true, whether a salient strength

or weakness in our nationality as one may

honestly view it."

See Procedure.

Labor Unions. "The Right to Strike: Its

Limitations." By Joseph J. Feely. North

American Review, v. 191, p. 644 (May).

"Certainly the interest of the public should

have as prompt and as effective consideration

and protection as those of the individual or

group of individuals. . . . Such paramount

right of the public would seem to be a suffi

cient justification for legislative action creating

tribunals to which matters growin out of in

dustrial disputes involving the Paglia welfare

should be left for compulsory arbitration and

settlement, as soon as the creation of such a

tribunal be deemed expedient."

Lew Reporting. "Loose Leaf Law Reports."

By W. E. Singleton. 26 Law Quarterly Re

view 156 (Apr.).

"While the more complicated portions of

Mr. Carden's scheme see 22 Green Bag 182]

could not well be a o ted by the ordinary

subscriber, he has in t e suggestion of sepa

rate publication of sin le cases hit on a most

valuable idea. It is oped that it will be

speedily acted on."

Legal History.

Conveyancing and Contract."

Strahan.

"The authority of the deed both in con

veyancing and contract was fully established

long before the Chancellor began to enforce

uses. Now for several centuries after he

began to enforce them we have no reports of

his decisions. . . . But nevertheless from

the very first the Chancellor did make law

and did lay down principles. . . .

"The counsel who practised before the

Chancellor [at the end of the fourteenth cen

tury] who dealt thus freely with the bene

ficial ownership were the same men who

practised before the common law judges who

were bound hand and foot by the doctrines

of seisin and estop l by deed in dealing with

legal ownership an with contracts. It cannot

but be that theg were influenced in their

practice before t e common law judges by

their practice before the Chancellors. And

it is my contention that it was the notions

they derived from their practice before the

Chancellor which laid at any rate the founda

tion of the law of simple contract without

deed and without writing. . . .

"To this day, trusts of pure rsonalty may
be made without wr'itin , andpirusts of land

may be made without eed, though writing

is necessary to prove the latter or to alienate

any equitable interest. But practice does

not always follow the law, and it is now the

practice to use deeds in creating trusts and

assigning equitable interests in every case

where a deed would have been used if the

"The Place of Writing in

By J. Andrew

26 Law Quarterly Review 113 (Apr.) _
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transaction had been one at law. And even

executory contracts between individuals which

may be made in writin are now frequently

made by deed—a furt er evidence of the

intense conservatism of men who seem never

to forget the sanctity which once attached to

a practice followed by their ancestors."

“The Continuity of Case Law." By M. C.

Klingelsmith. 58 Univ. of Pa. Law Review

399 (Apr.).

“The modern lawyer may not know a word

of old French; he may never have opened a

Year Book; he may not be able to trace a

citation through the mazes of an old abridg

ment; he may not care for the old law, but

may care only for ‘the practical side’ of the

law, as he calls it, and the latest decision fresh

from the judicial n. Not less is he depend

ent upon the ol er law. He can no more

get away from it than he can get away from

past history, lpast development in all the

pther surroun ings and conditions of his

1 e. . . .

' “The thoughtful lawyer, the skillful prac

tioner, the student of the law, all need, and

should demand, that in this latter day, this

day of discovery and enterprise and initia

trve in all other things, they should have set

before them not only a new edition of the

already printed Year Books, but that all the

unprinted Year Books should be 'ven to

them, in some such form as that m which

Mr. Maitland gave to the world his transla

tion of that portion of the Maynard, or oldest

of the Year Books, which he was able to

complete before his death.”

“The Exclusion of Attorneys from the Inns

of Court." By Hugh H. L. Bellot. 26 Law

Quarterly Review‘ 137 (Apr.).

“It has been too often assumed that attor

neys and solicitors were finally excluded from

the Inns of Court in the middle of the six

teenth century. An examination, however,

of_the records of the four Inns will show that

this assumption is erroneous and that these

ractitioners of the law continued to be mem

rs of the greater Houses until the end of the

eighteenth century."

See Torts.

Legal literature. "The Misdating of the

Statute of Merton in Bracton." By George

E. Woodbine, of Yale University. 26 Law

Quarterly Review 151 (Apr.).

‘The writer is of the o inion that Bracton

wrote his treatise in t e type of writing

known as court hand, and that the careless

ness of copyists has had a great deal to do

with the errors of date if it does not explain

all of them.

Legal Plagiu'ilm. Scott's "Hague Confer

ences of 1899 and 1907." 10 Columbia Law

Review 374 (Apr.).

The March number of this Review con

tained a book notice by Professor 1. P. Cham

berlain of the University of California charg

mg Dr. James Brown Scott with making

improper use of the text of Merl c in his

recent work on the Hague con erenccs (see

22 Green Bag 293). The Columbia Law Re

view prints a vigorous editorial disavowal of

this accusation, and publishes a favorable

comment by Dean George W. Kirehwey of

Columbia Law School on the work in ques

tion. To quote Dean Kirchwey:—-

“It would be only too easy to retort on the

critic by calling attention to the ingenious

way in which he has arranged his evidence,

selecting his quotations from separate and

distinct paragraphs of the original and sup

ressing intervening passages in which Dr.

tt refers to the authorities whom he is

paraphrasing or quoting. But this would be

to be as unfair to our reviewer as he has

been to his author and no more so. The

truth is that Dr. Scott's work, along with

abundant evidence of an anxious desire to

've full credit for the material of which he

s rightfully made use, shows instances of

carelessness in this regard in a composition

which bears other evidences of haste. But

to read plagiarism into these instances is the

very abnegation of criticism."

Legislation. “The Referendum and its

Critics." By A. V. Dicey. Quarterly Review,

v. 212, no. 423, p. 538 (Apr.).

Prof. Dicey here makes a vigorous and

even polemical defense of the referendum.

with reference to conditions in English poli

tics. '

“From a general election, it is said, you

may in substance, though not in so many

words, obtain the expression of the nation 5

will ‘on the leadin measures submitted, or

to be submitted, y a government to the

consideration of the country. This conten

tion has one grave defect: it does not corre

spond with the facts of English public life. . _.

“As the party system is now worked in

England, a general election lays before the

electorate a huge number of incongruous and

confused issues on the whole of which it is

absolutely impossible for the ablest and most

temperate of electors to give a satisfactory

reply; for note in passing that the_voter has

practically no other means of giving a ver

dict on the issues which he is supposedto

determine than the very awkward and in

direct one of voting for either a supporter

or an opponent of the overnment. ut the

last point aside and et us consider for a

moment a few amon the numerous questions

raised at the genera election of anuary and

February last. . . . The man a ut to give

a vote was in reality in a position as grotesque

as would be the situation of a juryman who.

being called upon to find a ‘given prisoner

‘guilty’ or ‘not guilty,’ was tol by the Judge

at one moment that the man in the dock was

being tried for murder, and at another

moment that he was being tried for lar

cen . . . .

“lf once Englishmen adopt, not onl the

Referendum, but also the s irit in whi the

Referendum is worked in witzerland, some

other changes of considerable benefit to
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England might ensue. An administrator,

whose talent and character every one respects,

might remain in a Cabinet without agreeing

wit every measure advocated by the Gov

ernment. There does not appear in the

nature of things to be any clear reason why

a Chancellor of the highest legal eminence

should not remain a member of a Cabinet

though he does not agree with all the litical

views of his colleagues. No doubt t 's sug

lglestion is foreign to the customs of the Eng

sh Constitution as they now exist. It IS

alien to party overnment as at this moment

carried on in ngland. But it is opposed to

no rule either of honesty or of common sense."

Local Government. "The New American

City Government.” By George Kibbe Turner.

ZllcClure’s, v. 35, p. 97 (May).

_A_graphic account_ of the working of com

mission government in Des Moines.

Marriage and Divorce. “Necessity for

Prior Valid Marriage in Prosecution for

Bigamy." By Melville Peck. 15 Virginia

Law Register 905 (Apr.).

"There seems to be no lack of authority on

this question, to the effect that the first

marriage charged in the indictment must

not be void. Where there are only two

marriages, and the first is void ab initio, the

second may be valid, and whether it is

valid or not, it is not criminal by reason of the

first marriage, though the first husband or

wife be living at‘ the time of the second mar

riage. The oregoing is offered as an answer

to the question pro unded in the note to

sect. 3781, Code of irginia, 1904."

Medical Jurisprudence. "Tests of Insanity

in the Criminal Court." By Dr. J. G. Kier

nan, of Chicago. 3 Lawyer and Banker 109

(Apr.).

"Notwithstanding the opportunity afforded

the legal profession to propound hypothetical

questions, it would appear that the ph sician

in making his examination has on y the

medical points in the case to consider. That

,is to say, he has nothing whatever to do with

the outside circumstances surrounding the

act; he has to determine only the condition

of the brain cells so that it matters not what

the case may be or whether it is due to influ

ences of heredity. In the case of traumatism,

syphilitic or alcoholic poisons, epilepsy, dissi

pation, excesses tumors, or an other known

cause the question is: Are t e brain cells

properly performing their functions? ‘An

individual whose brain cells are normal is a

responsible being,’ says Grasset, ‘and that

consists in responding as other men do to the

influence of ordinary motives of every day

life which rule conduct and human action.

If the brain cells are wholly diseased and

abnormal the individual is irresponsible.’ "

"Medical Practice Laws." By Floyd M.

Crandall, M. D. Medical Record, v. 77, p.

611 (Apr. 9).

Read before the Medical Society of the

County of New York, Feb. 28, 1910.

"Durin the time when the contest between

the schoo s of medicine was at its height, the

energies of the profession seem to have been

com letely exhausted by the strife. Not a

sing e successful effort was made for eighteen

years to improve professional conditions by

new enactments. . . .

"The laws of New York as they now exist

are but a reflection of a tendency that has

been active for fully three decades. They

recognize physicians only and take no cog

nizance of medical sects. . . . Few medical

practitioners are now willing to lace upon

themselves either legal or more. bonds to

limit their practice to a single method."

Monopoliol. "Present Condition and Pros

pects of the Sherman Act." Editorial. 21

Bench and Bar 1 (Apr.).

“The situation presented is that of a

statute first construed and used to prevent

trade agreements between independent com

petitors,—a ments, that is, whose ille

alitya is familiar to all lawyers,-—but which

lgias ter been extended, indefinitel , as it

seems to us, in an efiort to curb sue a gre

ations of capital as, in the judgment 0 the

Government, are dangerous to the public.

Is the statute a fit instrument for the solu

tion of the great industrial problem that

confronts the country,——the problem, that is,

of obtaining the benefit resultin from co

operation and consolidation, whie protect

ivnlg the public a inst the danger of monopoly?

e think cleary not. . . .

“The plain sense of the matter is, that the

act (except where an actual monopoly had

been created) was intended to be confined

to the condemnation of certain forms of the

abolition of competition, long recognized as

illegal,—a condemnation made more effective

by the use of the writ of injunction, and in

other wa 5. So construed, the act is not

onl inte igible, but has been used to good

an useful urpose. It should not, however,

be straine to embrace cases such as the

urchase of the property of another, or the

ormation of a partnership or corporation,

merely because a cessation of competition

incidentally results which in the particular

case is deemed to be mischievous. Once the

line is overstep d nothing but confusion can

result; and if t e judgment in the American

Tobacco Company case is afiirmed in its

entirety we look to see the act repealed, for

no amendment of which we can conceive

could reach the evil. The economic problem

is present and vital; but to attem t to solve

it y means of this statute is hope ess, result

ing merely in the unsettlement both of the

law and o legitimate industry."

"The Future of the Telephone." By Her

bert N. Casson. World‘: Work, v. 20, p.

12903 (May).

“It is a fact, although now generally for

otten, that the first railroads of the nited

tates were run for ten years or more on an
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anti-monopoly plan. The tracks were free

to all. Any,'one who owned a cart with flanged

wheels could drive it on the rails and compete

with the locomotives. There was a hap y-go

lucky jumble of trains and wagons, al held

back by the slowest team; and this continued

on some railroads until as late as 1857. By

that time the people saw that competition on

a railroad track was absurd. They allowed

each track to be monopolized by one com

pan , and the era of expansion be u. . . .

“ y a similar process of evo ution, the

United States is rapidly outgrowing the

small,independent telephone companies. These

will eventually, one by one, rise as the team

ster did to a higher social value, by clasping

wires with the main system of telephony."

Municipal Corporation. See Local Gov

ernment.

Nomination Reform. See Elections.

Penalogy. "Ethical Problems of Prison

Science." By Prof. Charles Richmond Hen

derson, of the Universityjof Chicago. Inter

national journal of Ethics, v. 20, p. 281 (Apr.).

“As a matter of fact there is no law in

any one of our states based upon the prin

ciple of the entirely indeterminate sentence,

not even the law drawn for the Elmira Refor

rlgatory, where a maximum term is fixed by

w. . . .

"Many of us confidently believe that much

greater flexibilit ought to be given in the

administration 0 the sentences of our criminal

courts, and that much more ought to be made

of the conduct of the prisoner, both in the

prison itself and in the conditional liberty

which he enjoys on parole, in fixing the period

of his punishment. But we have by no means

yet worked out the proper administrative

and judicial machinery for making this rin

ciple effective in the highest degree. 0 the

value of the parole system, when limited to

prisoners of the proper category and vigor

ously carried out bar-‘l an adequate corps of

competent parole o cers, there can be no

question."

“Concerning Imprisonment: By One Who

Has Suffered It." Hibbert journal, v. 8,

p. 582 (April).

A story, by a man of education, of personal

experiences in prison. The writer considers

imprisonment a great evil both for the

prisoner and for society at large, and says

that if peo 1e could realize what it means

“they woul free all prisoners by main force,

put the personnel at undepraving work and

make any continuance of the horrible thing

im ssible."

he writer has evidently seen the darkest

side of prison life. He draws a terrible pic

ture of the prisoner goaded to insanity by

cruel torrnents, robbed of his self-respect by

needlessly humiliating treatment, the victim

of a system which does its utmost to encom

pass his physical, moral, and mental destruc

tion. He is right, of course, in his contention

that the need for deterrent punishment does

not justify, by any moral principle, a mode of

treatment which degrades instead of seeking

to rehabilitate the criminal and teachin him

the means whereby to earn an honest fiveli

hood.

The author thus oflers, by indirection, a

powerful plea for a more scientific penal

system, one which, though subjectin the

prisoner to a rigorous and even rm 'tary

discipline, and providing only the simplest

fare and most unattractive surroundings,

takes care that the risoner shall be uplifted

rather than deprave , that he shall be oflered

the opportunity to develop self-respect and

maintarn a sound physique, and that he shall

at all times be treated as a man rather than

as a brute.

See Ethics.

Police Methods. See Administration of

Criminal Law.

Practice. See Cross-Examination.

Procedure. “ ‘Theory of the Case'—Wrecker

of the Law, I, II." By Edward D'Arcy.

70 Central Law journal 294 (Apr. 22), 311

Apr. 29).

An interesting and important series of

articles.

“The student should be grounded in the

great maxims of procedure, like frustra probatur

guod obatum non relevat. . . . If maxims

ke t is were understood, our re rts would

not be as they now are a series 0 unsolvable

contradictions, one case recognizing under

the "theory of the case rule," as “substantive”

rights, everything that crops out in the evi

dence, whether embraced in the pleadings

or not, and the next case refusing to recognize

an right not set out in the pleadings.

‘A case illustrating what is conceived to be

the true rule, under the maxim referred to,

that the proof is limited b the pleadings, is

Crockett v. Lee, 7 Wheat. ( . S.) 522, in which

Chief Justice Marshall lays down the rule. . . .

“A maxim is nothing but one way of ex

ressin a principle. ts essence is reason.

ere t e reason is that the state must have

a permanent record of what was decided,

for the use of the whole public, on uestions

of res adjudicate and collateral attac . Says

Marshall: ‘Not only does justice require rt,

but necessity imposes it on courts.’ No

need to quote ‘our statute.’ The court's

inherent wer is suflicient. Nowadays we

make ido of ‘our statutes,’ and worship

them as blindly as an Esquimo worships IILS

totem pole."

“Reforms in Judicial Procedure." By Judge

Henry C. Hammond. 3 Lawyer and Banker

93 (Apr.).

"Let us establish in the diflerent states a

real ‘Court of Appeals,’ one branch of which

shall be exclusively devoted to the review

of criminal and the other to civil cases; a

court that will take a view of the whole case;

a court whose broad powers will enable it to

terminate litigation by a final judgment; a

court in which law making would be incidental
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.grace to civilization."

and secondary to deciding cases; a court

whose ingenuity would not be taxed to find

flaws in the first trial; a court in which a

new trial should not be granted on the ground

of mis-direction or the 1m roper admission or

rejection of evidence, uness in its opinion

some substantial wron or miscarriage has

been thereb occasion . Let this court be

designated ‘ Hi h Court of Justice.’ and in

it let substance an not form prevail."

"Where the Law Fails." By Hon. Robert

L. Stout, of the Kentucky bar. 3 Lawyer and

Banker 102 (Apr.).

"Juries are pro rly the sole judges of fact.

When presented fy the living witness, it is

a different proposition from that same profit:

sition presented b the written record. e

court cannot see t e witness, his bearing, his

hysiognomy and his conduct; it cannot hear

his voice, nor observe his manner. A look,

a tone, an accent, a movement, impossible

to put on paper, may and often does compel

a jury in its 0 inion. So I say the appellate

court should loath to dip into the facts

as presented to it by the record in a criminal

case. For after an excursion into the mazes

of record facts, an appellate court, if con

vinced that wrong has been done, is mighty

likely to go mouse-tracking through the more

intricate mazes of technicality in order to

find a retext for freeing a criminal unable
to bamlboozle a jury of his fellow citizens.

Let the shoemaker stick to his last. The

courts are the best jud s of law, the juries

are the best judgs 0 facts, and for this

reason I am in vor of letting juries try

criminal cases."

‘ “Some Follies in Our Criminal Procedure."

By Charles B. Brewer. McClura's, v. 34,

p. 677 (Apr.).

Mr. Brewer shows the many ways in which

the criminal in this country may find a ha py

refu e from the hardships of the penal w.

Inci entall he cites some of the examples

which led resident Taft to declare that "the

administration of the criminal law is a dis

Of these we quote

only a few:—

‘ Because the stolen shoes were not a ‘pair,’

as charged in the indictment. (The thief,

in his haste, had picked up two ‘rights.')

(3d Harring, Del., p. 559.)

“Because one member of a firm of three

names from whom oods had been stolen

was dead, and the in ictment had named all

three. (110 S. W. Reporter, p. 909.)

“Because the indictment had charged the

burglar with intent to commit a ‘theft’ in

stead of intent to commit a ‘felony.’ (108

S. W. Reporter, p. 371.)

"Bemuse the indictment charged that the

thief had entered the house of one Wyatt

with intent to steal from him, and the defense

was able to prove that Lamb also occupied

the house, and it was Lamb's pvroirty the

thief was looking for. (101 S. . porter,

p. 800.)

"Because the accused had been indicted

 

for attempting to murder Kamegag' instead

of Komegay, the real name. (10 . W. Re

porter, p. 890.)”

“The Municipal Court of Chicago." By J.

Kent Greene, Assistant to the Chief Justice,

58 Univ. of Pa. Law Review 335 (Man).

"The court has been particularly fortunate

in having an able and progressive body of

men as judges and a chief justice of untrrin

ene in whom the qualities of unusua

administrative and hi h judicial ability are
peculiarly combined. gl‘o these, more than to

anythin else, may be attributed the phe

nomena success of the court."

"A Dangerous Parting of the Legal Ways."

By Judge Alfred Emden. Nineteenth Century

and After, v. 67, p. 676 (Apr.).

"Every one must be anxious to preserve

dignity and position of the High Court; that

is to say, in the public estimation, for dignity

and position can be nothing without it. Put

an end, therefore, to the present and only

mode that is left to our legislators of carry

in? out the public requirements by sending

a the business the can to the County Courts.

Stop the ‘tug-o -war' between the bar

stru gling on one side to keep work in the

Hig Court, and solicitors on the other to

t it to the Count Court. Bring the work

ack to the Hi h urt b meeting theCpJub

lic's demand. iet there be one great urt

of Civil Jurisdiction, divided into an Upper

Division with Central Provincial Courts, and

a Lower Division, taking the place of the

County Courts. Let the system of the

County Court be the foundation upon which

to build the practice and procedure for our

one judicial s stem, and thus bring the work

of the High urt into line with sim licity.

This can be done as surely as the day ollows

mg t."

See Administration of Criminal Law.

Professional lthica. "Legal Ethics." By

James B. Brooks. 19 Yale Law journal 441

(Apr.).

"The law school catalogues show a too

great indifference to the subject of professional

ethics. In a large percentage of the schools

there seems to be no provision for it what

ever. ._ . . Instruction in professional ethics,

to be efiective and to accomplish the results

desired, must be of the same quality as in

struction in an other course in college. . . .

"The law 0 cc of a practising attorney is

a powerful adjunct in the education of the

student. In no res ct is this agency more

effective thanin the e artment of professional

ethics. It is well un erstood that each law

office maintains an atmosphere in morals

peculiar to itself. This atmosphere pervades

everything in and about the office and its

work. The student takes on more or less

completely, the professional moral character

maintained in the office where he takes his

first lessons. This is natural and must be

expected, and must be reckoned with as an

element in the educational problem."
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Public Service Corporation. “Liability of

Water Companies for Losses by Fire.” By

Arthur L. Corbin. 19 Yale Law journal 425

(Apr.).

“New cases continue to be brought by

citizens whose pro rty has been destroyed

by fire because of a ailure of the water supply.

In the recent Florida case of Woodbur v.

Tam a Waterworks C0., 49 So. 556; 21 L. .A.

(N. .) 1034, it was held that where a water

company, engaged in the public service of

supplying water for public and private use,

had contracted with a city to furnish water

for the puttin out of fires, it was liable to a

citizen or a oss caused by the company's

failure to live up to its contract. This deci

sion has been rather severely criticised, and

it is contrary to the great weight of author

ity, numerically counted. The liability of

the company has two possible bases, its

contract with the city and its public dut as

a public service corporation. These wil be

considered separately.”

Mr. Corbin proceeds to analyze the authori

ties, dividing his discussion as follows: (1)

Liability ex contraetu, (2) Liability ex delieto.

See Rate Regulation.

Race Distinctions.

merce.

Rate Regulation. "The Judicial Test of a

Reasonable Railroad Rate, and Its Relation

to a Federal Valuation of Railway Property."

By Charles G. Fenwick, of Johns Hopkins

University. 8 Michigan Law Review 445

(Apr.).

“The character of the enterprise and the

amount of risk involved in the undertakin

may call for larger returns than the norma

rate of interest upon safe investments. Wil

cox v. Consolidated Gas Co., 212 U. S. 19. . . .

Hence it is not unreasonable that invest

ments in railwa roperty (we refer to the

actual value 0 t e pro rty, not to the

amount of securities on t e market) should

beallowed unusuallylarge returns. . . . There

is clearly no call to capitalize this element,

for the inflation of a company's securities

would go on without limit if we were to in

clude as art of capital those very factors

because 0 which a larger return is allowed

to ca ital.

“T ere are then certain non-physical values

which may properly be capitalized and others

which need not be capitalized in making a

valuation of railway property for the pur

pose of fixing rates. But whatever conclusion

the Interstate Commerce Commission may

come to with regard to the estimate of the

non-physical elements of value, . . . the im

portant feature of the undertaking will be the

valuation of the physical elements of the

pro rty. . . .

_ " t is evident that the problem of a valua

tion of railway property can be satisfactorily

settled only by careful and prudent action on

the part of the Interstate Commerce Com

See Interstate Com

mission. No government which has hitherto

permitted its railroads to fix their own rates

and to control their own captialization un

checked can afford to attempt a sudden and

immediate regulation. The methods of rail

roads in fixing rates and in the issue of capital

securities may not have been blameless in the

past; but vested interests have in many cases

grown up around such methods, and it would

seriously afiect the credit of the country if

these interests were to be lightly dealt with."

"Regulation that Regulates." By Freder

ick L. Holmes. Independent, v. 68, p. 905

(Apr. 28).

“Efiective results have been accomplished

by the Wisconsin] commission. Nearly one

hundre and fifty orders have been issued,

thousands of grievances have been settled,

and onl three appeals to the courts. The

practi features of the Wisconsin commis

sion law, requiring absolute and scientific

rate making, have eliminated litigation."

See Interstate Commerce.

Real Property. See Legal History.

Referendum See Legislation.

Roman-Dutch Law. See Wills.

Social Evolution. "Socialism-In Its Mean

ing and Origin." Quarterly Review, v. 212,

no. 423, p. 409 (Apr.).

“Socialism, as we said at the beginning, is

an extreme form of a t general move‘

ment. The question of t e future is whether

that general movement of social reform will

evolve into socialism, or whether, on the

other hand, socialism will be merged in social

reform."

The anonymous author adds that the

answer to that depends upon the soundness

of the premises upon which socialism is based,

and proposes to examine the validity of these

premises in a second article.

Taxation (In General). "Highways of

Progress—Last Articlk-The Conservation of

Capital." By James J. Hill. World's Work,

v. 20, p. 12919 (May).

"The modern theory that you can safely

tax the wealthy is just as obnoxious as the

medimval theory that you can safely oppress

or kill the poor. It is obnoxious, not because

wealth deserves special consideration, but

because capital is the mainspring of all

industry and material develo ment; and after

you have devoted so much 0 it to the unpro

ductive purposes that the state represents

when it transcends its primary function as

keeper of the peace and administrator of

justice, there will be just so much less left

to pa out in wages and devote to the creation

of ot er wealth. It is a fixed fact, exactly

as it is that when you subtract x from y some

thin less than y must remain. Of course

the borer sufiers even more than the capi

talist. The countries in which such forms

of taxation are being carried farthest are

precisely those-in which employment is scarce

and precarious, and labor finds it necessary
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to lean more and more heavily each year

upon the weakening arm of state and public

charity."

“A Statutory Relation Between lnsurable

and Taxable Values." By Jennings C. Wise.

15 Virginia Law Register 914 (Apr).

“Either the assessors tly underestimate

the value of property, ereby depriving the

government of the ' t compensation for the

individual benefits 1t dispenses to its citizens,

or the insurance companies insure property,

contrary to the law and their own interests,

at excessive valuations. . . .

“Suppose the law of our state prescribed

that no insurance company nor individual

could insure property for more than 125 per

cent of its assessed valuation on the tax books

of the preceding year, with a suitable penalty

provided for a violation of the law, what

would be the eflect ?"

Taxation (Federal Corporation Tax). "Is

the Federal Corporation Tax Law Constitu

tional?" By Walter K. Tuller, of the Cali

fornia bar. North American Review, v. 191,

p. 537 (Apr.).

“The tax imposed by this Act . . . cannot

be shifted. If that be the test, therefore,

there is no escape from the conclusion that

this is not an excise, but a direct tax. . . .

"The right to act or do business in the form

of a corporation, ordinarily termed the cor

rate franchise, is property. The tax, there

ore, is in reality a tax upon property, which

seems to confirm the conclusion heretofore

reached that it is a direct tax. . . .

“It is submitted that it is not within the

wer of the federal Government, under the

nstitution, to tax any corporate franchise

granted by the state within the scope of its

reserved powers; and it has been shown that

this is exactly what the Act in question, if

operative, would do. . . .

"The principles sought to be established

are :—

"1. That although called an excise, the

tax imposed by the Act under consideration

is, in reality, simply a tax upon the corporate

franchise and as such a 'rect tax. That

not being apportioned among the several

states according to population, it is therefore

unconstitutional.

"2. That in so far as it attempts to im se

a tax upon corporate franchises grante by

the several states in the exercise of their

constitutionally ‘reserved’ powers, it is uncon

stitutional also on the separate and distinct

ground that it is beyond the powers granted

to the Federal Government and an invasion

of those reserved to the states, and

"3. That if held not to be a tax upon the

corporate franchise, it is simply a tax on the

property held by corporations, and therefore

unconstitutional under the principle declared

in the Income Tax case, supra."

Taxation (Proposed Income Tax Amend

ment). “The Income Tax Amendment." By

Dwight W. Morrow. 10 Columbia Law Review

379 (May).

American constitutional history has re

cerved a somewhat noteworthy contribution

II] this long and erudite paper, which contains

a close anal sis of the treatment accorded

matters of ederal taxation from the very

beginning, oing back as far as the adoption

of the Arti es of Confederation.

"Senator Borah of Idaho, in a s ch in

the Senate on May 4, 1909," said: " ' believe

that the fathers, when the history of the sur

roundin circumstances is clearly studied,

will be ound to have known and understood

precisely the definition of the hrase ‘direct

taxes,’ and that especially w d the careful

makers of that t instrument have re

frained from putting into the Constitution a

phrase which was ambiguous after their atten

tion had been called to the fact that it was

ambi us.’

“T 's does credit to Senator Borah's rever

ence for the fathers, but it is not history. It

ignores the fact that the Convention from

which this Constitution was evolved was one

long battle, a battle in which men's passions

had run high, a battle in which more than

the ultimatum had been given. . . . It is

to detract from the ability and character of

the framers of the Constitution to assume

that they were satisfied with their work.

To their lasting credit it should always be

remembered that they took not what they

wanted, but what they could get.

"Rufus King's question was not answered

because no man in the Convention was able

to answer it. He asked for a ‘precise’ defini

tion of ‘direct taxation.’

fact no man has yet satisfactorily answered

that question."

Mr. Morrow, em hasizing the confusion in

the meaning of t e words “direct taxes,"

goes on to show how the Supreme Court

progressed toward that practical settlement

of the sense of the phrase which Hamilton

had hoped might come about by a “spicies

of arbitration.’ Thus in Springer v. . S.

(1880), (102 U. S. 586) it was held that“direct

taxes" signified capitation taxes and taxes

on real estate.

"This was the situation when the income

tax ovision of the Wilson Tariff Law came

before the Supreme Court in 1894 in the

Pollock case, above referred to. If there

were ever a difficult task set before lawyers

it was the task set before the able counsel

who attempted to show that this income

tax was a ‘direct tax}. They must begin

again the search which Hamilton, one hun

dred years before, had said would be a vain

search. . . . Every possible explanation bear

in upon the economic definition was brought

be ore the court. The majority of the court

was ded. The uncommonly practical

question of taxation was turned over to the

economists. . . .

“With the above history in mind, what

of the posed Sixteenth Amendment? Gov

ernor ughes sees in the words ‘from what

As a matter of’
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ever source derived’ the possibility, if not

the probability, of the Supreme Court holding

that income from state securities ma be

taxed. Senator Root answers that i? the

amendment is construed in the light of political

and judicial history there is no danger of such

construction. . . .

“Senator Root has earned the reputation of

measuring carefully his words. Is the fore

going statement one upon which he can

stand?"

In the Pollock case, "the Court apparently

a reed with counsel that it was the intention

0 Congress to tax state and municipal securi

ties. . . . But there was no tax levied upon

state and municipal bonds unless the words

‘from any source whatever‘ included such

securities. . . . Unless the Supreme Court

has changed its mind since 1894, is there not

a stron probability that it will hold that the

words‘ rom whatever source derived‘ mean

what the words ‘from any other source what

ever‘ then meant? . . .

"What, then, is the solution? In em hasiz

ing the point of difierence between nator

Root and Governor Hughes let us not over

look their points of agreement. They both

evidentl believe that the majority decision

in the ollock case was unfortunate. Neither

is impressed with the ar ment that the

right to tax incomes sho d be reserved to

the states. Neither shrinks from the added

burden that might be thrown u 11 their own

State of New York if the federa Government

should be given the power of levying an income

tax in a practicable way.

“Does not the history of the direct tax

clause suggest the form of amendment? Why

not strike out the words ‘and direct taxes’

from article I, section 2, clause 3? Also

strike out the words ‘or other direct tax’

from article 1, section 9, clause 4. Insert in

article I, section 8, clause 1, the word ‘taxes’

before the word ‘duties,’ to the end that taxes,

as well as duties, imposts and excises shall be

uniform. The practical effect of this will be

to do away with the distinction between direct

taxes and duties, imposts and excises. It

will, of course, ermit a direct tax upon land

by the federal government under the rule of

uniformity. I

“If the amendments are submitted in the

foregoing form, able and patriotic men will be

found on both sides. But whether one is for

or against the amendment in the form sug

gested above, the issue will be a clear one.

We will cure an ambiguity in the way it

should be cured—by going back to the

clauses in question and making them mean

what we want. . . .

“The phrase ‘direct taxes’ is confessedly

blind. . . . The practical settlement of the

words ‘by a species of arbitration,’ which

Hamilton advocated, has been overturned by

the Pollock decision. A zone has been sub

stituted for a boundary line. The accredited

national leaders of both political parties ask

the people to cure this trouble; but shall we

cure a. vague and ambiguous clause by a

vague and ambiguous amendment? Are we

so pleased with our century of experience with

the blind that we must try another cent

with the one-eyed leading the blind?"

"Shall the Income Tax Amendment Be

Ratified?" By Norris Brown, United States

Senator from Nebraska. Editorial Review,

v. 2, p. 354 (Apr.).

"From every standpoint this nation should

be clothed with every power necessary to

protect itself and to maintain itself under all

circumstances and under all possible dangers.

To deny this proposition is to put our nation

at a disadvantage with every other civilized

nation of the glo ."

“Third Degree.”

Criminal Law.

‘rom. The influence of Social and Economic

Ideals on the Law of Malicious Torts." By

Gordon Stoner. 8 Michigan Law Review 468

(Apr.).

“The courts of this country are coming to

adopt the view that the answer to the ues

tion, May one, without incurring liability,

exercise what has hitherto been regarded as a

right in such a manner as to cause loss or

damage to another? depends largely on the

reasonableness of the purpose for which he

exercises it. The most certain way of avoid

ing difliculty and conflict in cases of this

sort is the adoption of the rule that where

one is injured or damaged by the act of another

he is entitled to be recompensed therefor,

unless the said damage is caused b the exer

cise of an absolute right of the infiictor or

unless the purpose sought to be accomplished

by such act justifies it, i. 0., is reasonable.

This rule or an approach to it has been ado ted

in some of the recent cases. Judge San rn

in his dissenting opinion in Passaic Print

Works v. Walker Dry Goods Company, says,

‘The general rule is that, whenever one injures

a man's business, profession, or occupation,

he is liable for the damages he inflicts. The

exception is that, where the injury is caused

b competition in trade, or the lawful exercise

of, a right which the inflictor has, then the

injury 15 justifiable, and no damages can be

recovered. But where such an injury is

inflicted, the presumption always is that the

rule, and not the exception, applies, and, if

the inflictor would justify, he must show

that he falls within the exception.’ In this

statement Judge Sanborn approaches a state

ment of the rule suggested as a way out of

the difficulty. It should not be confined to

injuries to one's ‘business, profession, or occu

pation,’ but extended so as to embrace injuries

to any right, includin what Mr. Terry de

nominates ‘the right 0 pecuniary condition.‘

An adoption of this rule, with the courts

determining the reasonableness of the act

causing the injury by comparing its effect on

society with the effect of the injury thereby

caused, would remove many of the difficulties

in the law of malicious torts and would un

doubtedly secure more just results in cases

involving this law."

See Administration of
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uOn Negligence and Deceit in the Law of

Torts." By Edward Jenks. 26 Law Quar

terly Review 159 (Apr.).

"It is, then, historically the fact, that

malice, fraud, and negli ence, as ground of

civil liability, became nea y important in the

law of torts with the introduction of the

Action on the Case; for, though there were

original writs of deceit and conspirac , they

were, as is elsewhere explained, con ned to

very special classes of complaints, and there

never were any original writs of malice or

negligence. . . .

"In all probability, it was the general intro

duction of industrial machiner , and espe

cially of mechanical transit, w ich, for the

first time in the history of the English law

of tort, produced the purely non-contractual

and non-trespassory action founded on negli

gence. . . .

"Until the end of the eighteenth century,

no one, apart from statute and the possible

case of nuisance, could be held civilly liable

for the mere omission to perform any positive

duty; unless he had, expressly or by implica

tion, undertaken to perform that duty. . . .

“With the ap arance of changed industrial

conditions in t e early nineteenth century,

the law of negligence began to expand; but,

with all allowance for this recent expansion,

the lelgal scope of non-contractual ne ligence

is sti far narrower than is commorfiy su -

p0sed—so narrow, in fact, as to be capabe

of very brief treatment in any summary of

the law of torts. Incidentally, the narrow

ness of that scope is another testimon to the

strongly individualistic character of t e com

mon aw, and its.unwillingness to trespass

on the domain of morality."

See Public Service Corporations.

Uniformity of Laws. "Uniform State

Laws." By Hon. Alton B. Parker. 19 Yale

Law journal 401 (Apr.).

This is the address which Judge Parker

delivered u n being chosen President of the

National ivic Federation, which met in

Washin ton, D. C., on January 17. (See 22

Green ag 202.)

“We do not aim to absolute uniformity of

law throughout the states, but a wise and

conservative uniformity. There is dan er in

pressing uniformity to extreme lengths. here

are diversities of climate, of“production, of

tradition, of heredity, of pop ation, of pur

suits among the peo le of our several com

monwealths which s ould be generally re

spected."

Referring to workmen's com nsation in

England and Germany, “Surely t is_country,"

he said, “ought not to lag behind those

enlightened nations in righting what is now

the most monstrous in ustice of the age.

Nevertheless that is like y to happen unless

there be uniform 1e 'slation in many, if not

all, the states on t e subject. For in the

absence of a general movement for uniform

legislation, New Jersey, for instance, would

hesitate to place her contractors at a disad

vantage in competing with New York con

tractors."

wfl' Claims. "Driftwood or Torrent-A

Potent Party Factor." By Henry Edwin

Tremain. Editorial Review, v. 2, p. 337

(Apr.).

"Power naturally gravitates towards ower;

and the Group that lives and flouris es on

the pabulum of public appropriations for

favored parties, strong enough at home to

com I a regorgsentative to espouse its cause

so t at the y of such representative units

shall silently combine in seeking the mastery

of the United States Government in all its

branches, with all the power which this

implies, becomes more than a personal factor

in Democratic arty politics' and is a national

element that will bear watching and sup ress

ing by its political adversaries. Tan and

income tax discussions are a foil, and are as

driftwood on the torrent whose turbulent

waters are supplied from unceasing reser

voirs."

Waters. "Report of Committee Appointed

to Collect Data Relating to Awards for Water

and Water-Power Diversion." journal of the

New England Water Works Association, v.

24, p. 1 (Mar.).

A committee of five well-known consulting

engineers submits an extended report here

printed, which includes many pages of im

portant tabular data showing, with much full

ness of detail, the amount of damages obtained

for the diversion of water in upwards of two

hundred cases. A valuable biblio aphy of

articles relating to damages pai for the

diversion of water or water-power is also

given. Among the conclusions reached in

the report is the following :—

"Your committee has considered carefully,

as instructed by the original vote passed by

this Association, ‘the practicability of joint

action with the National Cotton Manufac

turers Association, or other organizations of

mill owners, relating to the formulation of

standard rules of computing or assessing

damages for the diversion of water,’ and has

conferred with officials of various associa

tions, and regrets that it must now re ort

the impracticability of such action. he

questions involved are so much a matter of

law, the outgrowth of centuries of experience,

and the nature of the problems to be passed

upon is so diverse, and the interests involved

are so many and even so antagonistic as to

make it absolutely hopeless to attempt to

formulate, or even to outline, any standard

rules as suggested."

At the invitation of this committee, a lead

ing Massachusetts attorney prepared the fol

lowing paper on the legal aspects of the sub

ject :
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"The Underlying Principles Governing

Riparian Water Rights and Diversion Suits."

By Charles F. Choate, Jr. journal of the

New England Water Works Association, v,

24, p. 187 (Mar.).

A model of clear, simple exposition of a

somewhat intricate subject. On the matter

of expert testimony by hydraulic engineers

he says:—

“The area of the watershed of course must

be a thing that can be ascertained with a

great degree of accuracy, and upon which

two men cannot vary very much; second, the

yield of the watershed is also something that

can be ascertained with a very reasonable

degree of accuracy. . . . It is in the step

that follows next that rofessional men seem

to differ most, and w ere the courts have

varied and seemed to vacillate to the largest

extent. There often occurs a situation where

a war is taken which has never been de

ve oped but which it is obvious to everybod

possesses advantages for develo ment whic

are very great and valuable. t is exceed

ingly probable that nowhere in the vicinity

have any similar powers been develo d, and

yet men who are engaged in that kin of busi

ness, men who have built and operated mills

and carried on the mill business, and men

who have been engaged in your profession,

know that that undeveloped power has value,

and great value, as a mill site. The sugges

tion was made to me, Is the value which exists

in that undeveloped power at that particular

place a subject which is within the province

of an hydraulic en ‘neer to give expert testi

mony upon, and, i it is wit 'n his province,

will the courts permit it? . . .

“In answer to that suggestion, I should

submit that the wiser plan for our courts to

follow, and the wiser course for our engineers

to advocate, is the admission in evidence of

carefully worked out estimates of the value

of a situation, consisting reall insignificantly

of land and very largely 0 water and of

power, which their particular training 'ves

them an opportunity to know the possibi ities

of the development of and the value of for

practical use.’

wills. “The Vesting and Divesting of

Rights Under a Will in Roman-Dutch Law."

By A. J. McGregor. 26 Law Quarterly Ra

view 126 (Apr.).

"On the authorities at present under re

view—and having regard more especial] to

the decision of the Privy Council in Du ill's

case [1903] A. C. 491; 89 L. T. 92—one might

be disposed to say that, as a matter of form

and phraseology, the Roman-Dutch law has

recognized, and still recognizes, the doctrine

that a rson can be divested (wholly or

partially of a right which had theretofore

vested in him. But at what point or epoch

can the divesting take place?"

workmen’: Compensation. See Uniformity

of Laws.

Miscellaneous Articles of Interest lo the

Legal Profession

Aerial Navigation. "Over Sea by Air-Ship:

Surprising Progress of German Plans for

Transatlantic Service." By T. R. MacMechen

and Carl Dienstbach. Century, v. 80, p. 113

(May).

"At forty miles an hour, air-ships can cross

the Atlantic on the trade-wind in less than

two days. Driven thirty-five miles on the

twenty-seven-mile wind, they should make

the trip in fifty hours. If blowing eighteen

miles in summer, the faster craft should

come over in fifty-two hours. Even on a

ten-mile current, the slower airship should

arrive on the western side in two and three

quarter days."

Alaska. “Shall Alaska Become a ‘Morgan

heim’ Barony?" By Benjamin B. Hampton.

Hampton's, v. 24, p. 631 (May).

"The whole thing is simple, plain. Win)‘

ever-controls its transportation controlsAlaska.

The Gug enheim-Morgan Syndicate, we have

shown, es control the trans ortation. It

controls the coal. It controls t e copper."

Anarchllm. "The Anarchists at Home,

Washington." By J. W. Gasln'ne. Inde

pendent, v. 68, p. 914 (Apr. 28).

“The association had troubles after the

assassination of President McKinley. A hue

and cry was raised against them in Tacoma

and it was proposed to go out and raid the

colony. Charges were trumped up against

the aper Discontent, as printing immoral

arti es in favor of free love, and a. United

States marshal was sent out to arrestithe

publishers and bring them to trial before a

ederal court. . . .

"The case came into court before Judge

Handford, who luckily was a man of broad

intelligence. He stop d the harrangues of

the lawyers for the efense, who had been

hired at a considerable cost. He said it was

not necessary to talk so much. He had looked

through the offending paper at his lunch and

he took it out of his pocket and read the

article to the jury. And then he requested

the jury to sign a directed verdict of acquittal,

which they did."

Anthropology. "The Skulls of Our Immi

grants.” By Burton J. Hendrick. McClure‘s,

v. 35, p. 36 (May).

"An interesting sign of Americanization is

brought out in the size of the families of both

Italians and ews. There is a popular im

pression that immigrants have larger families

than the native-born; and this is true of the

earlier settlers. Professor Boas finds, how

ever, that, in the second generation, the size

of families is about the same among the immi

nts as it is among the native stock-two

or three children to a family. Whatever

bearing this fact may have upon individual

morality and the future of the nation, Pro
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fessor Boas clearly shows that race suicide

also spells race improvement. He finds the

finest physical types, as a rule, in the smallest

families."

Biography. Ames, James Barr. Editorial.

26 Law Quarterly Review 109 (Apr.).

“Only his written work is known to us

here; it shows great power of minute and

accurate research combined with the faculty

—perhaps the most indispensable faculty for

a teacher—of never letting the main purpose

become obscure. In unsettled matters he

was prepared to take a bold line on principle.

He condemned Doe d. Carter v. Barnard,

78 R. R. 564, 13 Q B. 945, several years

before it was disapproved b the Judicial

Committee in Perry v. Cli'sso [1907] A. C.

73. His convincing historical ex ‘tion has

left a deep impression on the legal thought

of America, and will doubtless gain wider

appreciation here now that it is made easil

accessible. No one has thrown so muc

light on the wth of En lish legal concep

tions in the ater Middle ges and the six

teenth century."

Canals. "English Waterways." Edin

burgh Review, v. 211, no. 432, p. 273 (Apr.).

“It is now proposed to expend a lar sum

of public money in buying the ca 5 and

running them to com to with railways. . . .

If we are to natio 'ze our whole transport

system, let it be done in a thorough and

comprehensive manner and not in the hap

hazard fashion in which we allowed railwa s

to grow up and canals to be ruined. To ta

canals and leave railways would involve

much bitter controversy."

Foreign Relations. "Mr. Knox's Scheme

Bears the Germs of a World-Revolution."

By Dr. E. J. Dillon. Contemporary Review,

v. 97, p. 502 (Apr.).

“As the fox that lost his tail convinced his

comrades that the tailless state was a higher

stage of perfection, and persuaded them to

imitate him, the Government of the United

States is striving to extend the stretch of

territory on our planet from which the rifles

and heavy guns of the military Powers shall

be ever excluded. The entire continent of

America, the islands of Cuba and the Philip

ines are already taboo. Manchuria and

hina are marked to follow. . . .

"Whatever immediate objects ma have

been floating in the minds of Messrs. 'lgft and

Knox when they agreed to ut forward their

gigantic scheme for neut zing Manchuria,

they have inau bed a licy which seems

destined to revo utionize t e world." .

Germany. “The Economic Position of Ger

many." By Edgar Crammond. Quarterly

Review, v. 212, no. 423, p. 480 (Apr.).

"Germany is rapidly accomplishing the

piiilrpose set out in the preamble of her nayy

of 1900, and it has not weakeded her null

tary position nor has it crippled her national

finances. . . .

"The taxable resources of the United King

dom are greater than those of Germany, and

our taxes at similar rates are more productive.

German has tapped, if she has not already

practi exhausted, certain sources of taxa

tion whi this country has not et ventured

to touch. On the other hand, rmany has

not yet pressed so far certain of the princi al

taxes on which we lar ely depend, name y,

the death duties and t e income tax. But

we have to reckon with another factor, and

that is the greater thirft and self-sacrifice of

the German people."

Jonmalilm. “The Case for the Newspapers."

By William Peter Hamilton, editor of the

Wall Street journal. Atlantic Monthly, v. 105,

p. 646 (May).

"So far as the cases of unfair practice in

stanoed in a previous Atlantic article by

Professor Ross (see Green Bag 242) are con

cerned, any newspaper man of experience

could oblige him with further material of the

same character. What that writer entirely

fails to rove is his main contention, that the

public oes not get the news. No newspaper

can afiord to ignore news which contempo

raries tint, and any practical man knows

how di cult it would be to organize an efiec

tive ccnspirac of silence. The public is

protected in t e best possible way by the

most rigorous competition."

Mexico. "Industrial Mexico." By Other

nan Stevens. Cosmopolitan, v. 48, p. 731

(May)

"The man without money could not ssibly

be in a worse place than Mexico. he man

with money could not possibly be in a better

place. Here are the riches of the earth for

exploitation, with every encouragement given

to the man with money and one . And

not only encouragement but protection."

Political Corruption. “The Beast and the

Jungle." By Judge Ben E. Lindsey. Every

body's, v. 72, p. 632 (May).

The concluding instalment of Judge Lind

sey's sensational articles. Many of his charges

of political corruption could no doubt _be

proved, but the articles leave an_impress1on

of reckless and irresponsible vilification of

corporations and political leaders, and have

too strong a Populistic flavor.

Railways. “ Probing the Pullman Company."

By Lynn Haines. American Magazine, v. 70,

p. 114 (May).

The writer charges the Pullman com any

with monopoly, but does not adduce acts

showing any impro r suppression of compe

tition; he also claiiils that there has been

nearly five hundred per cent profit on the

original investment, ignoring what seems

obvious, that the real invested capital is

much more than $100,000.

Scotland Yard. "The Lighter Side of My

Oflicial Life, VII." By Sir Robert Anderson,

K.C.B. Blackwood's, v. 187, p. 508 (Apr.).
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A highly entertaining series of reminis

cences by the former head of Scotland Yard.

Incidental] , some attention is paid to the

careers of owell and “Shrimps," the Channel

boat thieves. Professional criminals of this

1claifs, says the writer, never turn over a new

ea :—

"During their spells of liberty they live in

comfort, under the protection of the laws they

systematically violate; and if and when they

are convicted of crime, they receive a sentence

of a few years’ duration,and are then let loose

upon society. How long will the public

tolerate this scandalous and stupid system ?"

Sugar Trust. "The Secret of the Sugar

Trust's Power." By Judson C. Welliver.

Hampton's, v. 24, p. 717 (May).

"For twenty-six years one cryptic little

phrase has been regularly written and re

written into tariff acts as the real protection

of sugar monopoly. The little phrase is this:

‘Not above N0. 16 Dutch Standard in

color.’ . . .

“ ‘Dutch standard’ is the sacred white ox

of the industry. No lawmaker may dare the

feeblest gelp to scare the precious bovine off

the tari statutes. It is for‘ the Trust the

essential part of the sugar schedule, for

everybody else it is an insoluble riddle."

Taft‘: Administration. "American Affairs."

By A. Maurice Low. National Review, v. 55,

p. 286 (Apr.).

“President Taft has been in ofiice a year,

and perhaps he regrets that his devotion to

the public service caused him to set aside his

ambition and decline the place on the Sn reme

bench offered him by Mr. Roosevelt. n the

bench his duties and his associates would

have been congenial, his reputation as a jurist

would have widened, he would have been

freed from the anxieties, the annoyances and

the criticisms that fret the soul of a sensitive

man whose ideals are high and who is trying

to do his duty according to the dictates of his

conscience. There is rhaps no more heart

brealdng place than t e Presidency; there is

rhaps no man less to be envied than the

resident. . . .

“There are grave dissensions in the party,

there is an outcry against the high cost of

living, there is that general discontent and

restlessness to which reference has already

been made. There is a feeling among Republi

cans that the are about to experience a

reverse, and t ey look forward with appre

hension to the election for the House next

November. Republican newspapers tell the

President that he must be held responsible."

Tarifl. “A Battle Royal in Wool." “An

Answer to ‘Schedule K,’ " by William Whit

man; “A Defense," by Richard Washburn

Child; “In Further Rebuttal of William

Whitman," by Edward Moir. Every-body's,

v. 22, p. 656a (May).

Mr. Whitman here meets and effectively

disposes of critics who have sought to prove

that the wool schedule of the tariff act is

iniquitous. He sa s:—

"I do not hold hedule K as perfect, but

I do not believe that it gives the worsted

manufacturer any important advantage over

the carded woolen manufacturer, even'sup

posing that the interests of the two classes

could be differentiated. Modern improve

ments in combing machinery, of which my

critics seem totally unaware, have made avail

able to the worsted mills a wide range of

wools that were once regarded as fit only for

carded woolen purposes. This process is

certain to continue, and any change in the

form of the duty on raw wool would efl'ect

almost alike the worsted and the carded

woolen manufacturer."

An Amusing Story

“AN amusing story is told of Mr. Sergeant Hill, who was not only the most ec

centric, but also one of the most learned of the English lawyers of his

time," says Francis S. Wellman in his "Day in Court." "He had the habit of be

coming so absorbed in his profession that it rendered him perfectly insensible to

all objects around him. He was engaged to an English heiress, and on the mom

ing appointed for the wedding went down to his chambers as usual, but becoming

immersed in business forgot entirely the engagement that he had for that morn

ing. The bride waited for him so long that a messenger was dispatched to his

chambers. He obeyed the summons, and having been married returned to his

- work. At about dinner time, his clerk, suspecting that the Sergeant had entirely

forgotten the proceedings of the morning, ventured to recall them to his recollec

tionI and sent him home to his dinner! "
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WELLMAN'S "DAY IN COURT."

I’ Day in Court; or, The Subtle Arts of Great

Advocates. By Francis L. Wellman. Macmillan

Company, New York. Pp. 257. (82 net.)

THE law is the most interesting and

humane of all studies, and the lawyer

who fully rose to the opportunities of his

calling would be the most humane and many

sided of men. Like the author's earlier book,

"The Art of Cross-Examination," Mr. Well

man's "Day of Court" is a brilliant example

of the humanizing influences of the law. _ The

profession in America holds no more fasci

nating and well-read raconteur than he. He

not only entertains, but informs, illuminating

every subject with an extraordinary wealth of

anecdote and illustration. The result is that

laymen must gain quite as much pleasure and

profit as lawyers from his pages. Truly, as

he quotes Sir Henry Finch as saying, "Sparks

of all sciences in the world are taken up in

the ashes of the law." Would that there

were more legal writers to make one feel the

force of that aphorism.

The book will be found unusually readable,

sensible and entertaining. Considered, how

ever, from a utilitarian standpoint, it will

enable young men, by a process of self-ex

amination, to determine whether they possess

the qualifications, physical, mental and edu

cational, which are required for the making

of a successful trial lawyer, for the opening

chapters are devoted to this subject. It will

enable them to weigh carefully the opportuni

ties and rewards of the trial lawyer, in the

light of the broad experience of one of the

keenest-witted practitioners at the New York

bar. It will also give the lay reader that

insight into the actual work of the Courts

and methods of the profession which cannot

fail to have wholesome results. Further

more, it will provide the trial lawyer with

most helpful, sound advice as to the best

way to prepare a case, to select the jury, to

examine and cross-examine witnesses, and

to sum up the evidence. The striking thing

about the book is the skill with which these

purposes are all carried out, and the breadth

of its appeal.

Such a book cannot fail to benefit the

administration of the law, by awaking inter

est in the importance of skilful specialization

in the arts of advocacy. The author shows

how there has been an approach to the Eng

lish system of barristers and solicitors in

New York. His observations on methods of

English practice have been criticized as in

some respects incorrect, but what he says

about meritorious features of the English

system will antagonize no one. He tells

how, in New York, twenty-five or more advo

cates assign junior partners to most of the

work of preparation for the trial. There

can scarcely be any more effective way to

improve the administration of justice in this

country than by inculcating a high standard

of advocacy which few can hope to attain,

and thus helping to advance that subdivision

of labor in the legal profession which is essen

tial to the highest interests of both the lawyer

and the community.

 

ECONOMIC HISTORY ILLUSTRATED

Selections from the Economic History of the

United States, 1765-1860; with Introductory

Essays. B Guy Stevens Callender, Professor of

Political vnorny in the Sheflield Scientific

School, Yale Universit . Ginn& Co., Boston,

New York, Chicago an London.

(32.75.)

HIS is a compilation of readings designed

to accompany and illustrate a text

book or course of lectures on economic his

tory. The compiler is of the opinion that

knowledge of political and social history

affords a valuable foundation for comprehen

sion of economic facts. The scope of the

collection is therefore broad, so broad that it

will be prized not only by students of eco

nomics but by those interested in that

political and social evolution which accom

panics if it does not underly economic evolu

tion. Material is brought together which will

suggest an answer to Professor Callender’s

own question, “Why has the Anglo-Saxon

developed a difierent character in the United

States than in other new countries, like

Canada and Australia?” The work does not

purport to be a source book of economic his

tory. But it comes near to realizing that end.

The selections are taken from the writings

of travelers and contemporary observers of

historians, and of standard authorities. What

is sought is to give the impression of writers

who were on the spot, rather than the point

Pp. xviii, 819.
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of view of the modern historian, but interpre

tations by living writers of past events have

not been excluded. The book is, however,

to be considered as treating of economic his

tory rather than of the economic conditions

of the present day. The editor has himself

furnished little of the text. His short intro

ductions to the chapters, however, are dis

tinctly worth while.

The chapter titles are as follows: (1) " The

United States in the Economic History of the

World"; (2) “Colonial Economy"; (3) “Colo

nial Policy"; (4) “Economic Aspects of the

Revolution"; (5) "Economic Situation and

the New Government"; (6) “Foreign Influ

ences"; (7) “Rise of Internal Commerce";

(8) "Transportation"; (9) “Rise of Manu

factures"; (10) “Representative Views of the

Protective Tariff"; (11) “Currency"; (l2)

“Settlement of the West"; (13) "The Public

Land Policy"; (14) "The Organization of

Labor and Capital"; (15) “The Economics of

Slavery."

 

CONANT'S MODERN BANKS OF ISSUE

A History of Modern Banks of Issue; with an

Account of the Economic Crises of the Nineteenth

Century and the crisis of 1907. By Charles A.

Conant. 4th ed. G. P. Putnam's Sons, New

York and London. Pp. 72l+bibliography and

index 30. ($3.50.)

HIS treatise, the first edition of which

appeared in 1896, is the best and almost

the only work in English which treats fully

of the history of modern banking in all parts

of the world. The book is a compact volume

which contains an enormous amount of well

sifted information invaluable to students of

banking and currency problems.

In this new edition, Mr. Conant did well

to omit three chapters on banking theory,

owing to the fact that he had presented his

views more fully in his two volumes on "The

Principles of Money and Banking,” published

in 1905. He thus saved fifty pages, adding

in place of them one hundred and fifty pages

of new matter. There is a new chapter on

banking in Japan, one on exchange in the

Orient, one on the events of 1907-8, and a

helpful though incidental passage about the

Vreeland-Aldrich Emergency Currency bill.

Since the appearance of the original edition,

the gold standard has been successively

adopted in the United States, Russia, Austria

Hungary, Japan and Mexico. In all respects

the work has been brought down to date, and

several phases of banking development have

received more special attention, such as the

growth of the discount policy, the division

of profits between the bank and the state,

and revision of charters so as to deprive share

holders of a portion of the privileges and

profits which they previously enjoyed.

 

HOLDSWORTH'S ENGLISH LAW

A History of English Law. By W. S. Holds

worth, M.A., D.C.L.. Fellow and Lecturer in Lawin

St. John's College, Oxford. Little, Brown & (30.,

Boston. V. l. id, 421, appendix and index 38;

v. 2, xxvii, 507, rap dix and index 64; v. 3, pp.

xxxirg, 495, appendrx and index 34. ($4 per vo

ume.

THESE well printed volumes deal with the

history of English law up to the reign

of Henry VII (1485). The author discovered

on the completion of the first volume that

more than two would be necessary to cover

the field. The work is not yet complete.

A fourth will be necessary to bring the treatise

down to the present time, and in that we

may reasonably look for an account of the

expansion of the common law brought down

to the twentieth century.

Dr. Holdsworth has not devoted much of

his labor to the investigation of original

sources, but his work is distinctly valuable

as a summing up and impartial review of the

widelyscatteredcontributionsof other scholars.

Pollock and Maitland's history forms the

basis of the work, and he freely acknowledges

his indebtedness to it. As a history of

English law up to Edward I, the period with

which Pollock and Maitland's work closes, it

is apparent that his history ofiers scant

improvement on their invaluable researches.

Apart from this objection, which may or

may not be serious, it does assemble in a

single work materials never before brought

together, and will be prized for its compre

hensive and luminous account of the growth

of institutions which will always excite the

profound interest of all Anglo-Saxon peoples.

The style, though it misses something of

dramatic vividness, is suited to the compre

hension of the lay reader, but the work will

primarily serve the needs of the profound

student.

The first volume is devoted to the history

of the courts and of the jurisdiction exer

cised by them at various periods. The second

volume covers “Anglo-Saxon Antiquities, and

the Mediaeval Common Law," the latter topic

being also treated in the third volume, and

being subdivided into two parts, (1) “Sources
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and General Development," and (2) “The

Rules of Law."

The work can be considerably improved in

a subsequent edition. Some condensation

could perhaps be effected by transferring the

treatment of judicial organization during

each period to the history of that period. The

results of some modern German researches

might advantageously be embodied in the

text. Furthermore, certain errors evidently

due to haste can be corrected. For example,

these errors have been pointed out: “Shard"

for Shaedelowe, "Candish" for Cavendish,

“Trewitt" or “Trewith" for Trewithosa, and

"Hervey J." for Harvey le Stanton. But the

scholarly accuracy of the work in general is

commended.

If the worthiest aim of the historical scholar

is to unlock the mysteries of the past with the

key of scientific analysis, this work may not

be quite up to the standard set by the late

Professor Maitland and the late Dean Ames,

not to mention several contemporary American

scholars. But it is learned, thorough, and

judicious, and will doubtless remain for many

years the best treatment, in a single work,

of the history of English legal institutions.

As a book of reference it must prove useful,

the material being rendered accessible by

full tables of contents and indices.

 

DRAWING OF WILLS

Drawing Wills and Settlement of Estates in

Penns lvania. By John Marshall Gest, of the

Phila elphia bar. T. and J. W. Johnson Company,

Philadelphia. Pp. xx, 152, with index and tables

of cases and statutes. (82.)

WHETHER or not the legal profession

"is an occupation which dries the

blood," as our author suggests, certain it is

that the reader of this work—unless lost to

all sense of the humorous—-will often be com

pelled to dry his eyes. Every chapter evi

dences that in the author's veins there surges

the rich red blood which intensifies the joy

of living—and his spirit is infectious. Now

and again, sparkling wit enlivens the dry

pages of our law reports; but rare indeed is it

to find a valuable treatise on any part of the

law bedecked with gems of trenchant humor.

Yet Gest has succeeded in enriching even so

melancholy a theme as the drawing of wills

and settlement of estates with brilliant witti

cisms and humor.

The author, the sole candidate of the Law

Association of Philadelphia for an approach

ing vacancy upon the local bench, has brought

 

to bear upon his subject the experience of a.

large and active practice in the Surrogate's

Courts of Pennsylvania, there known as the

Orphans’ Courts, coupled with a command of

literature possessed by few not occupying a

chair of belles lem'es or having the benefits

of a year's sojourn in the heart of Africa with

the "Pig—skin Library." The results of the

author's research are published with but

little change from the form in which they

were delivered as lectures to the students of

the law department of the University of

Pennsylvania. While embellished with ex

tensive citations of authority, there is scarcely

a page which is not illumined by some quota

tion or citation of apt but quaint out-of-the

way information and lore.

The book is divided into two parts: the

first fifty pages discuss from an intensely prac

tical standpoint the difiicult problem of

drawing wills, and the remainder of the work

relates to the settlement of the estates of the

dead. It is replete with suggestion and

authority, which, while of particular value

to the Pennsylvania lawyer, sets‘forth those

immutable principles which are the basis of

our common Anglo-Saxon Jurisprudence. It

does not attempt to be a complete scientific

text-book or monograph upon the subject of

which it treats, but is a series of readable

and entertaining lectures which few lawyers,

having commenced, will lay down until the

last page is turned. The book will prove

stimulating to any lawyer, filled as it is with

suggestive points of practice, and no member

of the profession in active practice will read it

without marking many parts for future refer

ence.

The lighter side of the author's style will

be apparent from the following quotation

in re the revered Bentham :

It was on a Wednesday, the seventh day of

November, in the year of our Lord one thousand

nine hundred and six, and at three o'clock in the

afternoon, Greenwich time (I like to be exact in

matters of absolutely no importance) that I saw

Jeremy Bentham in London. It is generally

supposed he was dead and buried years ago, but

that is a mistake. He died to be sure; that was

not merely his right, but even his duty. but he

left his body to be dissected, which it seems was

accounted his privilege, and this having been

done, the undissectible parts of his mortal frame,

clothed in his philosopher's garb, were given a

snug and quiet resting place in a wooden cupboard

in the Anatomical Museum of University College.

There he still sits, and sits still, dressed in a black

coat, white shirt and stockings, drab waistcoat

and small clothes. His mummied head is on the

floor between his beslippered feet, and the wax
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counterfeit of his face, decorated with a broad

brimmed and high crowned felt hat, wears a life

like and benignant expression with the inscrutable

and complacent semi-smile of a modern Buddha.

And as I gazed, my strained ears could almost

hear the echo of the mystic words Chrestomathia,

Confrontation, Prophylactic, Panopticon.

'And throughout this readable little book,

as here, the reader will gather bits of quaint

and entertaining information. On the shelves

of public libraries it should prove popular

with laymen and would do much to impress

upon those ignorant of law, the dangers

which beset them in attempting to draw

their own wills.

 

MASTERS AND AUDITORS IN MASSA

CHUSETTS PRACTICE

Notes on Massachusetts Practice with Reference

to Proceedings before Masters and Auditors and

their Re orts. By Frank Paul, of the Suffolk

County ar. Litt e, Brown& C0., Boston. Pp.

xxvi, 183 + index 48. (83 net.)

THE growing importance of the practice

before masters and auditors is readily

apparent by a mere glance at the citation of

authorities in Massachusetts on this subject.

It is safe to say that seventy-five per cent

of the law concerning masters, auditors and

their reports is in the cases decided since

1899. The value of a reliable text-book

dealing with this practice is obvious. Mr.

Paul has produced a good book. Clear, suc

cinct, and direct, he presents the law in a

form that is easily accessible. The discussion

is intelligent, and when the law is not per

fectly clear or well settled the author is at

some pains to present his own views.

The work is more than a mere digest or

index of decisions. Rules of court, decisions,

and the unwritten practice are carefully and

skilfully brought together for the first time

so as to be readily available. The arrange

ment of the book is excellent, while a full and

practical index puts its complete contents at

the service of its readers.

The only fault of the book is a tendency

to repeat the same principle under different

headings, but even this has its advantages

for a busy practitioner who consults the

work hurriedly to lay his hands on a point of

immediate importance to him.

So good a book should be kept up to date

by including the new decisions of the court

as they appear. Since its publication, in the

last Massachusetts Report (204) already two

decisions of some value have settled some

points of practice which were still doubtful

Fisher v. Doe and jaquith v. lflorrill. It is

to be hoped that when a new edition of the

work is contemplated its scope may be en

larged to include such kindred subjects as

the Practice before Commissioners to Prove

Exceptions, Assessors, Arbitrators, etc., which

in Massachusetts are as yet not treated by any

text-book.

 

ARCHER ON LAW OFFICE AND COURT

PROCEDURE

Law Oflice and Court Procedure. By Gleason L.

Archer, LL.B., Dean of the Suffolk School of Law.

Little, Brown 8: Com any, Boston Pp. xxxv

291 +appendix 20 an index 16. (83 net.)

AW schools have so largely supplanted

office apprenticeship asa means of pre

paration for entrance to legal practice, that the

young lawyer starting upon his profession is

handicapped by a lack of technical knowledge

regarding the proper conduct of a lawsuit.

For such young men this volume is primarily

designed. It is also intended to be of assist

ance to older lawyers whose practice has been

mainly advisory. To all such the book pre

sents a clear, easily read narrative of the

usual events in the conduct of a case, and a

collection of numerous illustrations of the

way in which the client should be advised,

what court should be chosen, what process

should be selected, how the writ and declara

tion should be drawn, and how witnesses

should be examined. A good tone is main

tained throughout, and the style of the book

is simple and free from any attempt at a

display of learning. Moreover, the treatment

is intensely interesting; the book is almost as

absorbing as a novel. It will prove highly

useful notwithstanding its rudimentary char

acter.

The author, a law teacher of experience evi

dently Well versed in practice, has sought to

show how a lawsuit is handled in a typical

common law jurisdiction. He has Massachu

setts chiefly in mind, though an effort is made

to make the volume more than merely local

in scope. There are some references to mde

provisions in other states. The volume will

be most useful as an elementary handbook

of Massachusetts practice. judiciously used,

it will prove helpful in other jurisdictions,

though hardly in the same degree.

The many illustrative examples of direct

and cross-examination will be found highly

suggestive by the lawyer ambitious to master

these difficult arts of the advocate.
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AMERICAN ELECTRICAL CASES

American Electrical Cases; being a collection of

all the important cases (exce ting patent cases)

decided in the state and fe eral courts of the

United States from 1873. on subjects relating to

the tele ph, the ‘telephone, electric light and

power, eectrical railway, and all other ractical

uses of electricity; with annotations. E ited by

Austin B. Griffin. of the Albany bar V. ix (1904

1908). Matthew Bender-8: Company, Albany.

Pp. viii, ll40+index 47. ($6.)

THE ninth volume of American Electrical

Cases contains the reports of two or

three hundred cases decided since 1904 in

both state and federal courts. By far the

greater proportion deal with the law of

negligence and have grown out of suits brought

for injuries to employees or other persons.

Other subjects represented in the collection

embrace contracts, eminent domain, muni‘

cipal ordinances, restraint of trade, taxation,

evidence, pleadings, etc. The footnotes digest

important doctrines in easily read type, and

usefully supplement the headnotes in extract

ing the meat of the decisions. Much matter

of great importance is embraced in the anno

tations. Cross-references to cases and notes

in other volumes of the series are introduced.

There is a serviceable index which is really a

collection of the leading rules laid down in

the cases.

 

EWELL’S MEDICAL JURISPRUDENCE.

A Manual of Medical Jurisprudence, for the Use

of Students at Law and of Medicine. By Marshall

D. Ewell, M.D.. LL.D. 2d ed. Little. Brown&

Co., Boston. Pp. 407 (index)- ($2.50 net.)

HIS is the second edition of a work by

the lecturer on medical jurisprudence

in the university of Michigan and former

president and dean of the Kent College of

Law, Chicago. Dr. Ewell states in a preface

that the changes in the text have been rela

tively few, those having been made which

were deemed "necessary to conform to the

present state of the science." The book re

mains, in fact, an old treatise corrected rather

than fully brought down to date. The chapter

on insanity, from a medical point of view,

has not been brought up to the times. The

latest editions of works named in the bibli

ography are not mentioned. From the

lawyer's point of view, moreover, there are

several subjects, such as legal responsibility

for crime, and the punishment of the criminal

insane, which might have received more

attention.

The book retains its usefulness, however,

as a short, inexpensive treatise well suited

as a basis for the instruction of students of

medicine and law in a subject on which few

works exist which are not executed on a

larger and costlier scale. The author is a

well-equipped specialist. The usual topics

are briefly treated: evidence, experts, com

pensation, signs, modes and causes of death,

personal identity, abortion, infanticide, rape,

legitimacy, life insurance, feigned diseases,

malpractice, toxicology, insanity, etc.

 

BOOKS RECEIVED

ECEIPT of the following books, which will

be reviewed later, is acknowledged :

The Old Order Changcth: A View of American

Democracy. By William Allen White. Macmillan

Company, New York. Pp. 254+appendix 12.

($1.25 net.)

Marriage and Divorce. 1867-1906: Special

Re arts of the Department of Commerce and

La r, Bureau of the Census, S.N.D. North,

Director. Part l-Surnrnary. Laws, Foreign

Statistics. Pp. xii, 520 + index 15. Part II—

General Tables.

and index 15.

Modern Jury Trials and Advocates: Containing

Condensed Cases. with Sketches and Speeches

of American Advocates; The Art of Winning Cases

and Manner of Counsel Described, with Notes and

Rules of Practice. By Judge J h W. Donovan.

Fourth revised edition, enlarg . Banks Law

Publishing Co., New York. Pp. xxi, 719. ($4.50.)

Municipal Franchises; A Description of the

Terms and Conditions u which Private Corpora

tions enjoy Special Privileges in the Streets of

American Cities. By Delos F. Wilcox, Ph.D.,

Chief of the Bureau of Franchises of the Public

Service Commission for the First District of New

York. (in two volumes.) V. l. introductory. Pipe

and Wire Franchises. Gervaise Press. Rochester;

Engineering News Book Department, New York,

sales a ents. Pp. xix, 662+ bibliography and

index 4 . (85.)

Pp. vii. 825 + explanatory notes

 

NOTES

James L. Tryon. secretary of the American

Peace Society, of Boston, has issued a second

edition of his leaflet describing “The Interparlia

mentary Union and its Work." which will be

found interesting by those who are following

the various phases of the movement for inter

national arbitration.

The "Notable Scottish Trial Series" (William

l-lodge& Co., London), issued in nine volumes,

contains the record of interesting causes celebres.

Special interest attaches to "The Douglas Cause,"

"The Trial of Deacon Brodie," “The Appin Murder"

and "The Trial of Captain Porteous."

The brief proposed by William L. McDonald of

49 Wall street, New York City, attorney for the

appellant in the case of Cosmides v. People. on trial

in the New York Court of Appeals, is a noteworthy

document. The case is a somewhat remarkable

one of mistaken identity, and a learned and

vigorous argument on the important constitutional

questions involved is submitted to the court.



Latest Important Cases

Admiralty. Federal jurisdiction of Crimes

Territory of Hawaii Not Within Clause Pro

tecting the jurisdiction of Territories of the

American Union. U. S.

Where a murder had been committed on

board an American vessel lying in the harbor

of Honolulu, and a statute of the United

States (§ 5339, Rev. Stat., U. S. Comp. Stat.

1901, p. 3627) gave the federal courts juris

diction over ofienses committed in a haven

or bay "out of the jurisdiction of any par

ticular state," it was held by the United States

Supreme Court, in Wynne v. U. 5., decided

April 4, that while "state" had been con

strued as including territories of the American

Union (Talbott v. Silver Bow County, 139 U. S.

438, 35 L. ed. 210, ll Sup. Ct. Rep. 594) it

did not include territories outside the United

States, and consequently the federal courts

had jurisdiction of offenses committed in the

harbor of a port of Hawaii. Mr. Justice

Lurton wrote the opinion.

Contracts. Construction of Proviso in Build

ing Contract Allowing Termination for Unrea

sonable Delay-11 Strike of Labor Unions to

Cause Such Delay and Injure the Contractor an

Unlawful Combination. Mass.

An injunction was granted by the Supreme

Judicial Court of Massachusetts May 13, in

the proceedings growing out of the bill in

equity brought by L. P. Soule (‘5' Son Co.

against the Fargo Real Estate Trust, certain

labor unions, and an architect. The com

plainant held a contract for the erection of a.

wool warehouse in Boston, and because he

employed non-union labor, certain of the

defendants refused to work, in consequence of

which the owners of the building, the chief

defendants, gave notice of their intention to

terminate the contract by securing a. certifi

cate from the architect showing unreason

able delay, by means of a proviso which it

contained.

The Court (Rugg, J.) said in part: “The

plaintiff had in all material respects con

formed to the terms of its contract and was

prosecuting the work with reasonable dili

gence, and the grounds stated in the certificate

signed by the architect and owners were

pretexts and not the real motive actuating

him. The owners have no ‘preference be

tween union and non-union labor, but they

are extremely anxious to have the building

completed at an early date."

The Court found that the calling of the strike

of the defendant labor unions was unjustifi

able and constituted an unlawful combina

tion to injure the complainant; that the

certificate of the architect was not warranted

by the facts, and that being given solely by

reason of the strike was not given in good

faith, and afforded no justification for notice

of owners to terminate the employment of

the complainant; that the certificate of the

architect, because of the illegal combination, is

void.

See Public Policy.

Conspiracy. See Contracts.

Eminent Domain. Measure of Damages—

Right of Owner of an Estate to Pool His Inter

ests with Those of Owner of an Easement and

Recover for Full Value of the Estate as if

Unencumbered, Denied—Fourteenth Amend

ment. U. S.

Where the owner of land in fee granted

an easement of way, light and air to a corpora

tion, and mortgaged the land to a savings

bank subject to an easement, and the city

afterward took by eminent domain the land

for a public street, it was held by the United

States Supreme Court, in Boston Chamber of

Commerce v. Boston, decided April 4, that the

jury had the right to consider the improba

bility of the easement being released, and to

consider the actual damage to the market

value of the servient estate, and conse—

quently the three parties owning the inter

ests in the land were not entitled to pool

their interests and recover damages assessed

as if the land was the sole property of one

donor, nor were they denied the protection

of the Fourteenth Amendment because the

city had caused the land to be valued as an

encumbered property instead of an unencum

bered property, and had inquired What has

the owner lost, not What has the taker gained.

The opinion of the Court was delivered by

Mr. Justice Holmes.

Full Faith and Credit Clause.

riage and Divorce.

See Mar
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Interstate commerce. Business of Corre

spondence Schools Interstate Commerce. U. S.

The United States Supreme Court held the

business of correspondence schools, involving

the solicitation of students in other states by

local agents, who are also to collect tuition

fees, the systematic intercourse between the

corporation and its scholars and agents, and

the transportation of books and papers, to

be interstate commerce within the meaning

of the Constitution, in International Text

Book Co. v. Pigg, decided April 4. The Court

(Harlan, J.) said:—

“Referring to the constitutional power of

Congress to regulate commerce among the

States and with foreign countries, this court

said in the Pensacola case just cited (96 U. S.

1) that ‘it is not only the right but the duty

of Congress to see to it that intercourse among

the states and the transmission of intelligence

are not obstructed or unnecessarily incum

bered by state legislation.’ This principle

has never been modified by any subsequent

decision of this court.”

Labor Laws. See Police Power.

Labor Unions. See Contracts.

Marriage and Divorce. Full Faith and

Credit Clause—Decree of Divorce Obtained in

State of Matrimonial Domicile a Bar to Action

for Maintenance Brought Outside the State.

D. C.

Where the appellant had secured a decree

of divorce from his wife in the state of Vir

ginia on the ground of desertion, Virginia

being the matrimonial domicile of both parties,

and the divorced wife, taking up her residence

in the District of Columbia, filed a bill against

the husband for maintenance in the Supreme

Court of the District of Columbia, the Court

of Appeals of the District of Columbia held,

in Thompson v. Thompson, decided April 5

(Washington Law Reporter, May 6), that

a decree of divorce legally obtained is entitled

to the protection of the full faith and credit

clause, and is a bar to actions for maintenance

brought outside the state.

The Court (Van Orsdel, J.) examined the

cases of Atherlon v. Atherton, 181 U. S. 155,

and Haddock v. Haddock, 201 U. S. 562, and

declared that the facts of the case at bar

brought it within the rule of the former of

those two decisions rather than the latter,

the facts of the Haddock case being "the exact

antithesis” of those in the case at bar. The

Court said :—

“The question of whose conduct it was that

led to the abandonment of the husband and

the matrimonial domicile by the wife becomes

immaterial, since in the Atherton case, as we

have observed, the Court refused to pemrit

that question to be inquired into in New York

for the purpose of impeaching the Kentucky

decree. The Kentucky decree having been

secured in the state of the matrimonial

domicile at the time of the separation upon

the ground of desertion by the wife, it fore

closed all inquiry in New York as to the

offending party. So here, the Virginia decree

having been awarded upon evidence to the

satisfaction of the courts of the state that

the wife wrongfully deserted the husband,

full faith and credit would not be accorded

by permitting an inquiry into the same ques

tion in this District for the purpose of im

peaching the foreign decree. We must treat

this question as foreclosed by the Virginia

decree."

Negroes. An Octoroon not a Negro-Louisi

ana Concubinage Law Construed. La.

The Supreme Court of Louisiana rendered a

decision in April construing the meaning of

the word “negro," in the concubinage laws

of the state directed toward the separa

tion of the races. The Court sustained the

decision of Judge Chrétien in Matter of

josephine Lightell, in denying that the Act

87, 1908, could be extended to include an

octoroon or any other person having one

half or more of Caucasian blood. The Court

(Provosty, I.) said in effect that if the legis

lature intended that an octoroon was a negro

it should have said so, and that in the

absence of such a definition in the statute, a

person seven-eights white is not afl'ected by

its provisions.

There was a dissenting opinion, however,

holding the word “Negro” to prove the same

significance as “colored," as a term appli

cable to all persons of African descent, mixed

or unmixed.

Penal Law. Eighth Amendment—Philip

pine Bill of Rights—Cruel and Unusual Pun

ishments. U. S.

In the case of Paul Weems, decided May 2,

the United States Supreme Court construed

the Eighth Amendment to the Constitution,

providing that "cruel and unusual punish

ments" shall not be inflicted. The appellant,

an official in the lighthouse service in the

Philippines, had been sentenced to a long
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term of imprisonment, and the bill of rights

of the islands contains a. provision similar

to the Eighth Amendment. The Court de

clared that it must give the same interpreta

tion to the bill of rights as to the Eighth

Amendment and construed the latter as pro

hibiting not merely methods of torture long

since discarded, but all punishment palpably

disproportionate to the offense. The opinion

of the court was announced by Mr. Justice

McKenna.

Perpetuitiea. Statute Authorizing Religious

Corporations to Provide for Perpetual Care of

Cemetery Lots-Implied Legislative Intent to

Abrogate Rule Against Perpetuities. N. Y.

In Driscoll v. Hawlett, decided April 26,

the New York Court of Appeals (see N. Y.

Law Jour., May 4), held that the effect of the

provision of the Religious Corporation Law

of 1895 of New York State, authorizing such

corporations to hold property devised to them

in trust and apply the income thereof for the

care of cemetery lots, was to abrogate, to

that extent, the rule against perpetuities. A

testamentary bequest, therefore, to a religious

corporation for such a purpose, which became

operative while that law was in force, was

decided to be valid and not to be affected by

the statute against perpetuities.

Police Power. Ten- Hour Law for Women

Constitutional. Ill.

The Supreme Court of Illinois, following

the example of the Supreme Court of Oregon

and the Supreme Court of the United States

in upholding the Oregon ten-hour labor law

for women, has sustained the constitution

ality of a similar statute of the state of

Illinois (1909 Hurd, p. 1109). In the case of

Ritchie et al. v. Wayman et al., decided April

21, the Court (Hand, 1.) reversed its own

ruling of fifteen years ago in a case brought

by the same party then, and declared :

“That while a. man can work for more

than ten hours a day without injury to him

self, a woman, especially when the burdens

of womanhood are placed upon her, can

not. . . .

"And as weakly and sickly women cannot

be the mothers of vigorous children, it is of

the greatest importance to the public that

the state take such measures as may be

necessary to protect its women from the con

sequences produced by long-continued manual

labor in those occupations which tend to

break them down physically." (See Chicago

Legal News, April 30.)

Statute Fixing Milk Standard Constitu

tional-Ignorance of Non-Compliance with Law

no Excuse. Mass.

The milk standard of Massachusetts was

upheld by the Supreme Judicial Court of

that state in the case of Commonwealth v.

Wheeler et al., decided March 22. The de

fendants had in their possession to sell, milk

containing only 11.65 per cent of solids,

the statute requiring 12 per cent. They

wanted to show in evidence that they did not

know and had no reason to know that the

milk contained less than the statutory re—

quirement of solids, that the milk was nutri

tious, unadulterated, and not injurious to

health. This was held immaterial.

The court decided that it is within the

power of the legislature to fix a standard

as the best way of preventing adulteration.

Public Health. See Police Power.

Public Policy. Contract to Provide Aged

Woman with Medical Attendance During Her

Lifetime not Unlawful. Ill.

m-The appellant in an action brought in the

Supreme Court of Illinois had contracted

with an aged woman patient to furnish her

with such medical attendance as should be

required during her lifetime for $100,000.

payable in ten annual instalments after her

death. The Probate Court refusing to allow

the claim, and an appeal being taken to the

Supreme Court, the latter, in Zeigler v. Illi

nois Trust & Savings Bank, Exr. (opinion filed

April 21, see Chicago Legal News, May 7)

held such a contract not against public policy,

and said :—

"It cannot be seriously contended but that.

in order to comply with the terms of this

contract and be entitled to receive the bene

fits of it, the appellant was bound to give

Mrs. McVicker the best treatment within his

power and skill and to prolong her life as long

as possible. Should he fail to do this, either

through neglect, by wilfully treating her in

an improper manner or by directly causing

her death, appellant would be unable to

recover upon the contract. There can be

no doubt that a contract to commit murder

or any other crime, or a contract to give a

reward to one for the commission of a crime,

is void, as against public policy. This con

tract does not contemplate the commission

of a crime or the doing of anything which is

unlawful or contrary to good public morals."

Restraint of Trade. See Contracts.
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THE SALARIES OFQJUDGES

T is safe to say that the preponder

ance of sentiment, in the legal

profession, is in favor of more adequate

salaries to the judiciary than are now

paid. The Moon bill, now before

Congress, really is not much more than

an expression of the respect of the bar

for the bench, and of the desire of the

bar that the state shall ofier fitting

recognition of the dignity of the bench.

The layman, because he is not familiar

with the traditions of courts of law,

and because he is not in a position to

comprehend the lofty ideals of the

common law, can acquire no such

veneration for the bench, in the ordinary

course of things, as the lawyer, whose

education and experience have taught

him the full significance of the powers

and responsibilities of the judiciary. It

is doubtless for this reason that lawyers

are more active than any other class

of men in upholding the tradition of a

lofty, disinterested administration of

justice, that they do more than any other

class for the selection of worthy can

didates for judicial office, and that they

are foremost in advocating the proper

compensation of judicial officers. Any

agitation such as that of which the Moon

bill is the outcome serves two purposes—

it not alone improves the position of the

judiciary if successful, but it also reacts

favorably upon the community, teach

ing it to feel deeper respect for

that judicial establishment which is
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the chief support of a well governed

state.

The theory upon which the govern

ment of the United States seems to

have proceeded seems to have been that

as able men will be found who are glad

to accept judicial oflice for the honor,

the country can obtain good judges

without paying them the full value of

their services. Such a theory, how—

ever, contains its own refutation. This

country does not want a judiciary of

visionary altruists willing to sacrifice

the welfare of their families and de

scendants to the gratification of their

own aspirations, but a judiciary of

thoroughly prudent, practical men who

are keenly alive to those duties of well

directed endeavor and intelligent fore

sight which devolve upon every man

of ability in an intensely competitive

age. Something is wrong, when only

fairly successful practice at the bar

commands an income twice or even

four times as great as that of the judges

of our highest courts. While that policy

lasts, the country is surely on the road

to strengthening its bar at the expense

of its judiciary, and is in danger of the

evils of a top-heavy system of ad

ministering justice, in which the astute

ness of counsel constantly triumphs

over the sagacity of judges. Already,

in fact, it is generally commented upon

that the bench is a much less powerful

factor in bringing about the swift and

certain administration of justice in this

country than in England.
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Many pathetic instances have occurred

in the Supreme Court of the United

States, where judges have died leaving

their families practically penniless or

even insolvent. A judgeship, in a large

proportion of cases, in both federal

and state courts, is virtually a life

tenure; it is ofiered with the expecta

tion that the recipient will not find it

necessary to retire to some more lucra

tive pursuit after a short period. Under

such conditions, the government owes

it to the life incumbent so to provide

for his temporal wants that his family

will not be left in poverty. Salaries

that impoverish work harm not only

to the judges individually, but imperil

the state itself by diminishing popular

respect for an efficient administration
of the law. A

THE UNHOLY FETICH OF

"POLITICAL CRIME”

SSASSINATIONS not long ago re

reported from India, Russia and

Corea emphasize the need of such

restriction of immigration as shall keep

from our shores the scum of Europe.

A remarkable ruling of the Treasury

Department admits of the entrance into

this country, at all American ports, of

self-confessed murderers from the anar

chistFgroups, on the ground that such

murders are merely “political offenses.”

Surely we need a more satisfactory

definition of "political ofienses." Are

the most despicable and deliberately

treacheous crimes of which men are

capable to be condoned merely on the

ground that they spring from political

passion? While political passion can

account for many departures from the

strict letter of an upright ethical

code, and can excuse many irregulari

ties of speech and action, it cannot

justify flagrant defiance of the most

rudimentary commands of morality and

social order. An attentat is not justi

fiable homicide merely because the

assassin belongs to a revolutionary

party. The laws and institutions of

this country do not grant immunity to

those in our own midst who perpetrate

political assassination. Political crimes

are merely one particular form of crime,

and are not the less heinous because

they are due to an inflamed condition

of opinion on the part of certain irrecon

cilable groups.

The definition of political crime needs

to be narrowed, so as to include only

those crimes which are in truth of a

class by themselves and have charac—

teristics distinguishing them from or

dinary crimes. Any other justification

for such crimes but a real upheaval of

society and the turmoil and violence

induced by an actual state of internal

rebellion is repugnant to the spirit of

American institutions. Until our im

migration laws are so modified that we

can exclude undesirables, and until our

extradition policy is so modified that we

can return to Europe those found, after

their residence in this country, to be

fugitives from justice from foreign

countries, we are actively promoting the

growth of a cancer in the body-politic

of the American people. We are not

encouraging but endangering the cause

of liberty by sentimentalizing about

political grievances which can never

incite downtrodden innocence to acts

of dastardly and cold-blooded brutality.

TWO MISSOURI STORIES

R. EDGAR WHITE, of Macon,

Mo., furnishes us with the two

following stories :—

A FAIR LAWYER

Witnesses who have been dragged many

miles over the country to testify before jus'

tices and notarles will appreciate the vigorous

kick registered by Farmer Hiram Watterson
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of Marion county before Notary D. R. Hughes,

recently. Depositions were being taken in a

land case and attorneys were here from Kirks

ville, Palmyra and Canton. Samuel Ellison

and Joseph Reiger of Kirksville represented

the plaintiffs.

When the witnesses were lined up before

the notary to take the oath Mr. Watterson

refused to hold up his hand.

"Raise your hand and be sworn with the

rest, Mr. Watterson," said Ellison, pleasantly.

"I come a long ways," replied Mr. Watter

son, “leaving the farm and everything, and

I don't do any testifying till I get my money!

I live in another county."

"Your money's good," returned the attor~

ney. "The plaintiffs have a bond and you'll

be paid well for your trip and your day in

court. Raise your hand, please."

“I want my money right now," said the

farmer, determinedly. "You can't yank me

over the country and make me give evidence

without you pay me for my time."

"Mr. Stenographer," said Ellison, with

astonishing good humor, "please make a

note on the record there that Mr. Watterson

has come a long ways and be formally de

mands his mileage right now because of that

fact. Now, that fixes it all right, Mr. Watter

son. Hold up your right hand."

"I want my money right there,” said the

witness holding out his hand. "You can send

me to jail if you like, but I won't testify till

I'm paid my fees."

"I take it you're a law-abiding citizen and

a fair man, Mr. Watterson, and that you want

to do what is right?" said the lawyer, adopt

ing a new tack.

"Of course.

body."

"I knew it," said Ellison. “The minute

I laid eyes on you I knew there was a man

we could trust—-a straightforward, honest

citziren who always did right by his fellow

men."

"You're right there, mister," returned the

farmer, evidently pleased.

“I felt sure of it. And being that sort of a

man you are always open to reason. Now,

I take it further, that you believe in the good

old Democratic principle of the greatest

good to the greatest number-in other words,

that majority rules?”

"I—-I guess so."

"Quite right. That being true, I'm going

to ask all those present who think Mr. Watter

I try to deal fair with every

    

son ought to testify in this case to hold up

their hands."

"The two attorneys for plaintiffs held up

their hands.

"Two in favor of his testifying," said Elli

son. "Now those who don't want to hear

Mr. Watterson testify will please make it

known by the same sign."

No hands were raised in approval of this

curious proposition.

"The motion seems to have carried, Mr.

Watterson," said the attorney, calmly; "will

you please hold up your hand now and be

sworn?"

It all happened so smoothly that Watter~

son's hand went up and he took the oath with

the rest almost before he had time to know

what had happened.

“I lost my fees on a case of this kind once,"

he explained afterwards, "and I vowed and

declared I'd never be caught'again, but that

fellow acted so fair about it that it looked

mean to stand out any longer."

A SONG IN EVIDENCE

"Sam Dysart and I were law partners at

Lancaster, Mo., some twenty-five or thirty

years ago, and it was one of the most con

genial associations I have ever enjoyed,"

remarked Judge N. M. Shelton of the Second

Judicial Circuit, recently. “Sam had served

his country in the Civil War, and came out

with badly affected lungs and a shattered

arm. But he was full of animation, and had

the faculty of getting more out of life than

the average man. He was a born humorist,

and as often won cases by his keen satire as

by his knowledge of law.

"One spring Sam was employed to defend

a lot of country boys and girls who were

charged with disturbing religious worship.

The information alleged that by their boister

ous laughter and unseemly conduct they had

broken up the meeting. The worst of it

was there seemed be to no defense. They

admitted they laughed loudly right in the

midst of the services.

"Brother T. Spears, the preacher, was the

prosecuting witness. He was a tall, serious

man, and dreadfully in earnest about this

case. The prosecutor, T. C. Tadlock, shared

Brother Spears’s indignation over the ‘out

rage’; nothing could be more sacr'ilegious than

for youngsters to cut up in church. In his

opening statement to the jury in Justice

Bailey's court the prosecutor said here was a
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splendid opportunity to teach budding anar

chists a lesson lest they go on and on in

their evil ways and become confirmed law

breakers.

“The young defendants all belonged to good

families of the neighborhood, and they were

much impressed by their grave predicament

at the conclusion of the prosecutor's incisive

statement.

“ ‘Call Mr. Spearsl' said the prosecuting

attorney.

"The tall preacher, with dignified step and

solemn countenance, took the witness-box,

placed the palms of his hands together, a

picture of persecuted innocence. With pious

earnestness he described the little assembly

in the back country, how he had striven to

develop a desire for right living and the

commendable progress being made. He spoke

more in sorrow than in anger concerning the

inexcusable conduct of the young disturbers

of his meeting, and felt certain that the

only way to save them from a life of crime

would be to inflict such punishment here as

would cause them to remember ever after;

he did not mean to be harsh; he was only

actuated by a feeling of good towards the

defendants—to be just to them.

“This was a most serious way of putting it,

and the big crowd-everybody in the adjoin

ing townships was therchwondered what

Sam was going to do about it.

“When the witness was turned over to him

Sam coughed in that dry way he had, and

then began the examination:—

“ ‘Brother Spears, you led the meetin‘ that

night?‘

"_ ‘I did, sir.’

" ‘You prayed?’

" ‘I did, sir.'

“ ‘And preached?‘

“ ‘I tried to.’

“ ‘And sung?’

“ ‘I sung.’

“ ‘What did you sing?‘

" ‘There is a Fountain Filled with Blood,’

sir.’

“Here Sam pulled a hymn book out of his

pocket and handed it to the witness. with the

remark:-—

“ ‘Please turn to that song, Brother Spears.’

"The witness did so.

“ ‘That's what you sung that night?’

“ ‘It is, sir.‘

“ ‘Well, stand up and sing it now, if you

please.’

“ ‘What!’

“ ‘You heard what I said, Brother Spears.‘

" ‘But I can't sing before this sort of

crowd!’

“ ‘Brother Spears,’ with much apparent

indignation, ‘do I understand that you refuse

to furnish legitimate evidence to this jury?’

“ ‘No—no-—but, you see—'

“ ‘Your Honor,’ said Sam, turning to the

Court, ‘I insist that the witness shall sing the

song denominated in the evidence just as he

did on the night of the alleged disturbance.

It is a part of our evidence, and very import

ant. The reason for it will be disclosed later

on.‘

"There was a long jangle between the

lawyers. and the court finally ordered the

witness to get up and sing.

“ ‘And, mind you, Brother Spears,‘ said

Sam, seriously, ‘you must sing it just

as you did that night; if you change a

note you will have to go back and do it

over again.‘

"The witness got up and opened the book.

There is a difierence between singing to a

congregation in sympathy with you and a

crowd of people in a court room. Brother

Spears was painfully conscious of the fact.

You know how those old-time hymns are

sung in the backwoods settlements. You

begin in the basement and work up to the

roof and then leap 03 from the dizzy height

and finish the line in the basement. That's

the way the witness did. He had a good

voice—that is, it was strong. If Gabriel's

trumpet ever gets out of whack he could

utilize that voice and wake the dead just as

readily. It seemed to threaten the window

lights. The crowd didn’t smile—it just yelled

with laughter. The jurymen bent double and

almost rolled from their seats. The Court

hit his cob pipe harder and tried hard to look

solemn. It wasn't any use. There was only

two straight faces in the house, and one be

longed to a deaf man and the other to Sam

Dysart. The singer finished and sat down.

He looked tired. Sam immediately excused

him. When the time for speechmaking came

Sam remarked to the jury: ‘If you gentlemen

think you could go to one of Brother Spears’s

meetings and behave better than you have

here, why, you may be justified in convicting

these boys and girls.‘ That was all he said.

It was plenty. The jurymen acquitted the

young defendants before they got their faces

straight."
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EDITIONS OF MAGNA CARTA

N inquiry with regard to moderate

priced editions and facsimiles of

Magna Carta, recently addressed to the

librarian of one of the leading college

law libraries in the country, brought

the following reply :—

I cannot tell you of any publication con

taining a translation of the Magna Carta

and a facsimile reproduction of it, issued at

a moderate price. There are plenty of trans

lations and some facsimile copies.

There is a facsimile by A. P. Harrison,

published in London, 1859; this is a single

sheet folio. There is also a facsimile of

Magna Carta, lithographed by J. Nether

clift, London, 1822; this is a single sheet

folio. There is another by Prichard Harri

son, London, 1830, single sheet, folio. There

is a book entitled "History and Defense of

Magna Carta," which contains a copy of the

original charter at large, with the English

translation, published in London in 1769.

There are so many editions of translations

of the Magna Carta that I cannot attempt to

give them. Perhaps as useful an edition as

any is Thompson, Richard, “Historical Essay

on the Magna Carta, to which is added the

Great Charter," etc., published in 1829.

This is a beautiful edition and can be bought

for about $5.00.

 

THE PLURAL OF CESTUI Q UE TR UST

CORRESPONDENTof the Solicitor's

journal and Weekly Reporter recently

reminded the readers of that paper that the

plural cestm's que trustent is quite wrong, as

the last word is a noun rather than a verb,

the term being equivalent to cestm's qui ont

le trust.

The Legal Intelligencer of Philadelphia con

siders it useless to try to apply the rules of

modern French grammar to a. Norman bar

barism, and quotes the sensible view expressed

by Judge Penrose in an article published in

that journal seventeen years ago:

“It has become a fashion within a com

paratively recent period to use the term

cestm's que trustent as the plural of cestm' que

trust and some of the younger lawyers,

either ignorant of the fact that the syllable

‘cut’ at the end of the third person plural

of a French verb is silent, or because of the

profound contempt of foreign rules which

characterizes the Anglo-maniac, whose valet

is now always a valett, pronounce the word

just as it is written.

“Whether the rules of modern French

grammar are applicable to the Norman bar

barism cestui que trust is not very material,

for it is perfectly certain that, as a term of

law, it has been Anglicized by long if not

immemorial usage, and the plural, according

to the authority of the sages of the law, is

made simply by the addition of the letter s,

either to the first or the last syllable. Lord

Redesdale, Mr. Hill, Mr. Jeremy and Mr.

Gresley write the plural cestm' que trusts;

Mr. Lewin, Mr. Perry, Mr. Smith, Mr. Adams,

Mr. Roberts, Mr. Daniel, Mr. Vesey, Mr.

Cruise and Judge Story, cestm' que trust."

 

SPEEDY PROCEDURE FOR POOR LITI

GANTS IN PANAMA

READER in Panama has been kind

enough to send us the record of a curi

ous case which attracted considerable atten

tion from the lawyers of that republic re

cently. This case is remarkable for the fact

that the judge himself drew the necessary

papers for an indigent plaintifi whose cause

his court did not have jurisdiction to try.

Four Washerwomen in the Canal Zone hung

out their washing to dry, whereupon a. horse

appeared and damaged the clothes, for which

injury this action was brought. Under the

laws of the Canal Zone, the District Judge,

whose functions are like those of a Justice of

the Peace, has no jurisdiction to try a case

where the amount involved is unla'qur'dated.

For reasons which we are at a loss to under

stand, the District Judge in this instance him

self wrote up the pleadings, in which damages

in the sum of $4, United States currency, were

asked for. He also drew up an assignment

of the whole claims of three of the parties to

the plaintiff, and prepared an affidavit for the

plaintifi that she was a poor person, so that

she could sue without payment of costs.

When the case came to trial, he found for the

plaintiff, awarding her $4 damages and $2.55

costs.

The defendant, the owner of the horse,

appealed. When the case reached the circuit

court, the plaintifi moved to dismiss, and the

litigation stopped.

The judge in this important case came

from a place spelled by the judge in the

original papers as “Missouro." Our corre—
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spondent has sent the details to the Green

Bag, and requests us to "show the world that

we have judges down here, as well as you have

in the States."

 

HOW SPEAKER CANNON DESTROYED

HIS DIPLOMA

PEAKER CANNON told a delegation

of college men recently of his experi

ence in beginning the practice of law. Years

ago, he said, he received a degree in a law

college in Indiana. He started to Chicago

to make his fortune, accompanied by his

diploma and 86. He was put off the train

in central Illinois when his money gave out,

and that was why he wound up in Danville

instead of in Chicago.

He hung up his diploma in his little law

office and waited for clients. For six months

he had little to do aside from looking at the

diploma and twirling his thumbs. Finally

one day in a fit of rage he pulled down the

diploma and destroyed it.

"The diploma in itself was of no use to

me," said Uncle Joe. “I kept my courage,

however, and by and by began to make my

way in the world."

USELESS BUT ENTERTAINING

Representative Nye of Minnesota has much

of the wit of his lamented brother, Bill Nye.

Himself a lawyer, Representative Nye said

at a lawyers’ banquet in Minneapolis:—

"Lawyers have grand reputations for

energy anddperseverance. A lad said to his

father one ay:

“ ‘Father, do lawyers tell the truth ?'

“ ‘Yes, m boy,’ the father answered,

‘Lawyers wi do anything to win a case.’ "

 

Samuel Untermyer was being congratulated

at the Manhattan Club on his recent success

ful conduct of a murder case.

The distinguished corporation lawyer

modestly evaded all these compliments by

the narration of a number of anecdotes of

criminal law.
l‘One case in my native Lynchburg," he

said, "implicated a Planter of sinister repute.

The planter’s chie witness was a servant

named Calhoun White. The prosecution

believed that Calhoun White knew much

about his master's shady side. It also believed

that Calhoun, in his misplaced aflection,

would lie in the planter's behalf.

“When on the stand Calhoun was ready for

cross’examination, the prosecuting counsel

said to him, sternlyz

“ ‘Now, Calhoun, I want you to under

stand the importance of telling the truth, the

whole truth, and nothing but the truth in this

case.’

" ‘Yas, sah,’ said Calhoun.

" ‘You know what will happen, I suppose.

if you don't tell the truth?’

" ‘Yas, sah’ said Calhoun, prom tly. ‘Our

side'll win de case.‘ "— National orporation

Reporter.
 

An incident which Jud e Brewer eni'gyed

greatly occurred in the o d Copeland otel

at Topeka. "I arrived in Topeka," said

Brewer in telling the story, "and went to

the Copeland. As I entered the ofiioe I

passed the cigar stand and noticed several

pictures of m self on d5: box lids, and

above them t e words, ' Judge.’ After

I registered the clerk called a small boy,

ve black, to carry my satchel to my room,

an I accompanied him. He looked me over

from head to foot, and before we had walked

very far stopped and addressed me.

" ‘Ain't you de man what manufactuahs

dem dere 'Ouah Judge’ cigahs?"' he asked,

as his big eyes sparkled.

“ ‘Yes, Im the man,’ I said, but I could

not keep from laughin . It was too good a

joke."— Kansas City oumal.

Th0 Editor will be glad to receive for this department anything likely to entertain the reader: of

the Green Bag in tin way of legal antiquities, iacltilz, and anecdotes.

Correspondence

HUGHES’ "GROUNDS AND RUDIMENTS

OF LAW"

To the Editor of the Green Bag.‘—

Sir: I am obliged to you for the space you

have given to the review of my Grounds and

Rudiments of Law in your edition for May,

1910. I am glad to see that, While you

criticise the work in a number of respects,

you appreciate the labor it has entailed in

assembling the great Leading Cases of the

law, and that you approve of its reasoning

in many respects. It is, I assure you. ex

tremely gratifying to me that I have treated

any part of the work in the illuminating

manner you state.

I know that you will give me space, in

reply to your candid criticism. to suggest

some answers to your Various positions.

You say, in the first place, that the book
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is radical in that it puts forward theories

as to‘_’,the fundamental principles of jurispru

dence in contempt for the commonly accepted

sources and for the doctrine of judicial

precedent. In reply to this I will say merely

that the work embraces all of Smith's Leading

Cases, White & Tudor's Leading Equity

Cases, Broom's Maxims, Thompson's Cases

Negligence, American Leading Cases, Hare &

Wallace, besides hundreds of the most notable

Federal and best State cases. The doctrines

advanced in the work are based upon these

cases and upon the works of such writers

as Story, Kent, Greenleaf, Bispham, Pomeroy,

and the sources of Field’s New York Code.

You further say: “The theory that the

leading principles of the Roman law furnish

the basis for our entire legal system is cer

tainly surpr'ming."

I must certainly say that I fail to see why

this position should be surprising to you,

even though you may differ from it, since

it has been advanced by such men as Mansfield

Kenyon, Ellenborough, Marshall, Kent and

Story. See collated the departments of our

law that have sprung from the Roman,

Section 28, 1 Grounds and Rudiments of Law.

What Judge Story thought about this

matter is indicated in his Miscellanous

Writings, pp. 820, 821.

Further, we must not forget how Lord

Holt built Coggs v. Bernard out of the

Roman law (Smith's Lead. Cas.), and also

how Story founded Bright v. Boyd, one of

his most notable cases, on four Roman maxims.

The latter was practically reprinted in

Valle’: Heirs v. Fleming's Heirs, 29 M0.

152, 77 Amer. Dec. 557-565, with extended

notes. See, also, cases like Davies v. Mann,

10 Mees. & Wels. 546', 2 Grounds and Rudi

ments, 476, aFfirming the Roman maxim,

Alterum non lmdere. That the maxims of

the civil law underlie many of the branches

of the English law, see Kent's Commentaries,

546. Chancellor Kent says that even "that

strict English lawyer, Lord Holt, admitted

that the laws of all nations were raised out

of the ruins of the civil law, and that the

principles of the English law were borrowed

from that system, and grounded upon the

same reasons.” I must say that, in view

of the authorities on this question, I think

you do yourself an injustice to say that you

are surprised at my reiteration of them.

The great maxims of construction, by which

all documents are adjudged, are Roman.

2 Inst. 365, Bacon Max. Reg. 1, etc.; 1.

You further say that but one third of

Bracton's treatise shows any considerable

trace of Roman influence. "Of course. au

thorities may difi'er on this question, and it

is not necessary to enter into lengthy dispute

about it. Sir William Jones, however, says

of Bracton that he is certainly one of the

best of the English juridical classics, and

that be copied Justinian almost word for

word. And Mr. Spence, in his Equitable

Jurisdiction of the Court of Chancery, l.

c. 132, considers that Bracton drew the

learning of his treatises, not from the Anglo

Saxon or Anglo-Norman jurisprudence, but

essentially from the Roman law. (1 Kent,

13 Ed. 500.)

As to whether I have or have not taken a

prejudiced view of Coke, I will leave to the

decision of the candid reader who has read

the facts set forth in Chapter I of Grounds

and Rudiments: The Fountains of the Law.

You say that there is lack of proportion

in the work, “far too little space being allowed

to the substantive law and far too much

to procedure to preserve proper symmetry

of treatment." The history of our law has

been stated by Pollock and Maitland in their

history of English law to be more than any

thing else a. history of forms and methods of

procedure. If it be, the practical lawyer

must concede that an attempted distinction

between the substantive and the adjective

law is illusory. I frankly admit that I so

consider it. See 70 Central Law Journal,

311; 25 American Bar Ass'n, 549, by Prof.

Henry Redfield of Columbia College; also

address of Franklin W. Danaher, 34 Amer.

Bar Ass'n (1910). 787.

But this does not mean at all that what

is known as "substantive" law is not properly

treated in my work. It merely means that

I have not attempted to separate “sub

stantive" from "adjective" law, but have

treated them as I think they should be

treated, indivisibly. The experiments of

some of our large publishing houses seem

to be forcing them to the same conclusion.

The Edward Thompson Company put out

the first edition of its Encylopaedia in thirty

one large volumes on "Substantive Law";

then in a second edition they spread the

work into thirty-two volumes on “Substantive

Law" and twenty-three on "Adjective,”

in all eighty-six volumes. After all these

were widely sold, the American Law Book

Company, seeing the first mistake, put out

their forty volumes C Y C, treating the law
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as an entirety, as it should be. Then the

Edward Thompson Company followed suit

and are now offering the law as an entirety

in fifty-five volumes.

In view of these irrefragable facts, you

should not treat me too harshly for an

imagined slighting of substantive law. If,

however, on consideration you still think

the "substantive" law has been slighted, I

will thank you to reply to this letter, setting

out some, or any, fundamental principles

of “substantive" law which have been omitted

from my work. If you can do this, your

criticism is well-founded. Otherwise I know

that, in justice to me, you will candidly

admit your mistake.

Whatever may be said about the points

I have just mentioned, you certainly do the

work an injustice in saying that "the typo

graphy of all‘four volumes is of a cheapness

unworthy of the text." As a matter of fact,

the electro plates, paper, and binding in the

work are more expensive and finer than

those in any practical law book on the market

today. Let the book be compared with

Bouvier's Law Dictionary or with any other

high-grade work. An examination will show

that the impressions from the electro plates

cannot be surpassed.

I will thank you to give your candid con

sideration to these matters.

W. T. HUGHES.

St. Louis, Mo., May 9, 1910.

[A reviewer’s opinions must stand or fall

in accordance with their obvious fairness

or unfairness, and it is not necessary for him

to enter into debate concerning questions

which much space would be required to

discuss adequately. It is even the less neces

sary, when the views advanced in the publi

cation reviewed are at variance with generally

accepted doctrine and the burden of proof

rests on the author to sustain the propositions

advanced, rather than on the reviewer to

demolish them.

The question of the precise historical rela

tion of the common law to the Roman law

is by no means a settled question. Each year

the researches of eminent scholars are shed

ding new light upon it, nor do we discount

the value of some of Mr. Hughes’s own labors

in this field; but it will be long before it will

be possible to construct the complete story

of the origin and growth of Anglo-Saxon

jurisprudence. Much, however. as the dis

coveries of such investigators as Vinogradoff,

Seebohm, and Coote may clash, at certain

points, with the traditional view of the

indigenous origin of the common law, we do

not anticipate any truly startling new dis

coveries as the outcome of the studies of this

school. At all events, the time has not

arrived when an author can argue, from the

latest results of historical scholarship, that

the common law is based solely on Roman

jurisprudence. (He certainly cannot argue

it from the authority of Kent and Story.) And

even if that point in historical research is

ever to be reached, which we very much

doubt, it is still a long way ofi.

We pass now to another matter, that of

the much greater attention devoted by Mr.

Hughes in his treatise to rules of procedure

than to substantive law. Our criticism was

not that he had treated of the substantive

and the adjective law in the same place.

under the same headings, but that a dis

proportionate amount of space had been

allotted to the latter. If the two subjects

be, as he contends, "indivisible," we are at a

loss to see how, when a writer gives such

emphasis to forms and methods of procedure

as to make it appear that his treatise "a

concerned with them chiefly and primarily,

he cannot himself be accused of subdividing

the law and of subordinating the substantive

to the procedural. If the substantive law

is there, and is merely hidden behind a film

of procedural rules without really being

subordinated, then it can be discovered only

by a much more penetrating scrutiny than

the majority of readers will be found to

possess. THE EDITOR]



 

The Legal World

Important Litigation

A federal jury at Covington, Ky., has found

the Kentucky tobacco farmers who had been

indicted for taking part in the Night Rider

girsecutions guilty of a violation of the

erman law. In the same court, $6,000

damages was awarded to W. S. Henderson, a

merchant who had sued twelve tobacco

farmers of Bracken county.

 

Another trust was indicted A 'l 8, when

the directors of the lm rial indow Glass

Company were cha at Pittsburg with

acts in violation of the Sherman anti-trust

law. The indictment charged the establish

ment of a combination and the maintenance

of unreasonable and non-com titive prices

in excess of those which would ave prevailed

if the defendant had not engaged in an

unlawful conspiracy.

 

In the noted case of Loewe v. United Hatters

31' North America it will be recalled that the

efendants were found guilty last February

at Hartford, Conn., of injurin the business

of the plaintiff in violation 0 the Sherman

act by means of a boycott (see 22 Green Bag

259). An appeal tothe United States Circuit

Court of Appeals has now been taken on behalf

of the American Federation of Labor, with

whigh the Hatters’ National Union is affili

ate .

 

Attorney-General Wickersham, in his speech

delivered at Chicago April 9 in defense of Mr.

Taft’s administration, gave the first intima

tion of the fact that the Government was

planning to break up the combination of

dealers in bituminous coal. He laid much

stress on the Government's prosecution of

the Standard Oil and Tobacco cases, and

also showed his interest in the proceedings

brought in the United States Circuit Court at

Philadelphia against the anthracite coal com

bination. '

 

The Interstate Commerce Commission made

an important ruling April 10 reducing Pull

man rates and ordering differential charges

between upper and lower berths, which is

likely to be carried to the courts by the Pull

man Company. Chairman Kna and Com

missioner Heslam dissented. e uniform

rate of $12 for upper or lower berths from

St. Paul to the acific Coast was ordered

reduced to $10 for lower berths and $8.50

for upper berths The Commission also took

thin-‘position that a short night's journey

sh d not carry a rate of more than $1.50

for a lower berth and $1.10 for an upper,

and ordered other reductions.

The United States Circuit Court last summer

at Chicago permanently enjoined the Inter

state Commerce Commission from enforcing

a lower throu h rate from the Atlantic sea

board to the issouri River, in the so-called

Missouri River Rate cases (see 21 Green Ba

533). Appeals both by the Commission an

by Missouri River shippers were taken into

the Su me Court of the United States, and

on April 1 what is likely to prove the biggest

rate fight since the passage of the Hep urn

bill entered u n its fina stages when the

Government ed a brief in the same court.

If the litigation is successful, the order of the

Commission will lose its effect because of

the two-year limitation, but. the Government

will have achieved a victory in a controversy

in which the power of the Commission is felt

to be at stake.
 

Judge Holt, after a verdict had been brought

in for the defendant April 13 in the suit

brought by Clifford W. Hartrid against

Mrs. Mary Copley Thaw for 8 3,000 for

counsel fees, considered the facts which had

been brought to his attention sufficiently

grave to require him to make the unusual

move of ordering the record and exhibits

impounded for presentation to the District

Attorney and the Grievance Committee of the

Bar Association. The evidence of the defend

ant had included‘ payments made to women

to keep them from telling to the secuting

officials stories detrimental to T w's case,

and covered work for one hundred and ei hty

nights in the Tenderloin district. Judge olt

remarked that if these payments were not

correctly stated, the defendant was subject

to a charge of perjury, and if they had been

made‘ there ought to be an investigation to

determine whether the defendant had ob

structed justice or been guilty of professional

misconduct.

 

The anti-bucket shop crusade of the De

partment of Justice indicates the belief of

the officials of that department that they

have power not only to prosecute those con

ductin bucket shops in the District of

Columbia, but persons in other cities con

nected in any way with the firms having

oflices or representatives in the District. The

twenty-nine rsons indicted by the federal

grand jury o the District of Columbia, whose

offices in New York, Philadelphia, Jersey

City, Baltimore, Cincinnati and St. Louis, were

raided at the same hour on A ril 2, were all

connected with three firms, t e first main

taining oflices in New York and Philadelphia,

the second in Baltimore and New York, and

the third in the four other cities above named,

all three firms maintaining numerous branch

offices. The principal charge is that of con

spiracy to commit an oflense in violation of
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' meeting held at

section 5440 of the Revised Statutes, pro

hibiting the keeping of bucket shops in the

District of Columbia.

 

Imporlanl Legislation

The Rhode Island legislature ended its

session A ril 29, one of its final acts being

the rejection of the federal income tax pro

posal. A proposition to submit to the voters

a constitutional amendment providing for

biennial elections of state officers was approved

at this session, as was also a child-la or bill,

making it ille al for stores as well as factories

to employ chi dren after 8 p. m. and prohibit

ing the employment of any child under six

teen unless able to read and write simple

English sentences.
 

Louis D. Brandeis of Boston, whose success

in the noted Oregon Laundry case attracted

some attention, has won a similar case in the

Supreme Court of Illinois, a decision having

been rendered April 21 upholding the consti

tutionality of the statute of 1909 of that

state, limitin hours of labor for women to

ten hours a . The brief in this case was

noteworthy as a scientific production, review

ing as it does a vast amount of evidence

gathered from all parts of the world with

regard to the efiects of long hours of labor

upon the health of women (see 22 Green Bag

247, and the Latest Important Decisions in

this issue.)

 

Personal— The Bench

Justice Leslie C. Cornish of‘Au sta, Me.,

was_given a dinner by the Bangor gal Club

April 22.

 

E. Stanley Toadvin has been appointed to

succeed Judge Charles F. Holland, as Asso

ciate Judge for the first judicial circuit of

Maryland.

 

Judge Charles E. Jenney, recently raised

to the Massachusetts Superior Court bench,

was the chief guest of the Norfolk County

Bar Association at its annual banquet April 7.

 

John B. Clayberg of Helena received the

unanimous endorsement of the Yellowstone

Bar Association for the position of Chief

Justice of the Sn rerne Court of Montana at a

elena April 6.

 

The Senate has lately confirmed the

appointment of ohn C. Rose, to be United

States District udge, district of Maryland

(an ori ‘nal vacancy provided by a recent

act of ongress).

 

Judge John F. Philips of the United States

District Court for the western district of

Missouri has announced his intention to retire

from the bench on June 25 next. He has

served on the federal bench since 1888.

A. H. Whitfield, for many years Chief

Justice of the Mississip i Supreme Court,

and F. A. McLain, have :1 made Supreme

Court Commissioners of Mississippi, with

duties similar to those of the justices of the

court.

Members of the bar of the Supreme Court

of the United States held a meeting in the

court room at the Capitol on April 30 and

Eaid tribute to the memory of the late ustice

rewer. The Justices were present. veral

eulogies were pronounced, including a striking

tribute by Hon. Hannis Taylor.

 

 

Judge E. C. Hart, Associate ustice of the

Court of Appeals for the third district of Cali

fornia, located at Sacramento, was tendered

a reception March 28 by the seventeen San

Francisco lodges of the Kni hts of Pythias,

of which order he is grand ncellor.
 

Judge George W. Wheeler ve a reception

on April 15 at his home in Bridgeport. Conn.,

in honor of Chief Justice Frederick B. Hall,

who recently succeeded Hon. Simeon E.

Baldwin, Justice Alberto T. Roraback, who

was made a member of the court in 1908, and

Judge Silas A. Robinson, who has just been

elevated to the Supreme bench.

Sir Samuel T. Evans, K.C., M.P., has been

appointed to the office of the Probate, Divorce

and Admiralty Division, to succeed Sir John

Bigham, resi ed. He was the last Q. C. toreceive that gldnor during the reign of Queen

Victoria. He was appointed recorder of Swan

sea in 1906. Two years ago he was made

solicitor-general, from which oifioe he has

now been elevated to the bench.

 

 

Personal—-The Bar

Herbert M. Heath of Augusta, Me., gave a

very profitable talk on “Cross-Examination,"

before students of the University of Maine

Law School April 5.

George E. Hill of Bridgeport, Conn., presi

dent of the Connecticut ar Association, was

married A til 19 at Grace Church, New York,

to Miss Cgtherine M. Utley of New York,

daughter of the late James Seward Utley.

 

 

Moritz Rosenthal, one of the best-known

and most successful corporation lawyers in

the country, has entered the banking business

as a partner in the firm of Ladenburg, Thal

mann& Co., New York. He will, however,

retain his connection with the Chicago law

firm of which he has long been a member.

 

Charles F. Libby of Portland, Me., presi

dent of the American Bar Association, ave

an address before the Portland Club on pril

25, on the proposed income tax amendment.

His argument was in opposition to the con

centration of too much power at Washington,

and in favor of the preservation of our dual

system of government in its present form.
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Frederick W. Lehmann of St. Louis and

Henry L. Doherty of New York discussed

corporations from opposite points of view

at the Mercantile Clu in St. Louis April 21.

Mr. Doherty complained of "visionaries" who

wish to limit the earnings of corporations to

certain rates of interest and to fix railroad

rates, and compared them to bulls in a china

shop. "There never was a railroad rate advo

cated by a reformer," said Mr. Lehmann, "so

low as the rates formerly accorded volun

tarily by the railroads themselves to favored

shippers."

 

The fcllowin Presidential appointments

have been con ed by the Senate: Farish

Carter Tate, United States Attorney, northern

district of Georgia (re-appointed) ; Clarence R.

Wilson, United States Attorney, the District

of Columbia; John Phili Hill, United States

Attorney, district of aryland; William A.

Northcott, United States Attorney (re-ap

inted), southern district of Illinois; Casey

odd, United States Attorney, western district

of Tennessee; James B. Cox, United States

Attorne , eastern district of Tennessee; Fos

ter V. rown, Attorney-General of Porto

Rico; Charles A. Boynton, United States At

tlorney (re-appointed), western district of

exas.
 

$0 Association:

The Utah Bar Association has decided,

instead of having annual meetings in Janu

ary, to hold two meetings a year, during the

months of April and October. At the ad

journed meeting in Salt Lake City, April 2,

action favoring an increase in the salaries of

state judges was also taken. The principal

address at the evening banquet was made by

Joseph Chez of O den, who responded to a

toast, "Lawyers‘ eracity."

 

Several of the state associations are to hold

their annual meetings in June. Besides the

New Hampshire and Pennsylvania Bar Asso

ciations (see supra), the Georgia Bar Associa

tion will meet at Athens on the 9th and 10th;

Iowa, at Des Moines, on the 23d and 24th;

Illinois, at_ the Chicago Beach Hotel on the

23d and 24th; and North Carolina at Wri hts

ville Beach and Pennsylvania at Cape ay,

on the 28th, 29th and 30th.

 

Justices of the Sn me Court of California

were guests of the Angeles Bar Associa

tion at a banquet April 14. "The Adminis

tration of the Criminal Law" was discussed

b Judge George W. Church of Fresno and

C arence Darrow of Chicago, the former up

holding and the latter decrying present con

ditions. James Dewitt Andrews of New

York made an appeal for unity of laws

throughout the Umted States.

 

The next annual meetin of the New Ham -

shire Bar Association Will be held at t e

Hotel Wentworth, Newcastle, June 25. The

program will include the president's address,

given by Judge William M. Chase of Con

cord; the annual address, by Judge Alton B.

Parker of New York; a paper upon the

"Admiralty Courts of New Hampshire," by

Judge Edgar Aldrich of Littleton; and a

paper upon an early New Hampshire pamphlet

entitled "General Regulation for the Gentle

men of the Bar of New Hampshire" by Wallace

Hackett of Portsmouth. There will be a

banquet in the evening.

 

The annual meeting of the South Dakota

Bar Association was held at Sioux Falls

March 29-31. Judge Horace A. Deemer of

Des Moines, Iowa, made the annual address,

on “Some Proposed Reforms in Criminal

Procedure," Hon. John B. Hanten of Water

town read a paper on "State Taxation," and

James Brown, of Chamberlain, on "The Lag

gard Science." The following officers were

elected: President, Carl G. Sherwood of Clark;

vice- 'dents, S. W. Clark of Redfield, and

W. Rice of Deadwood; secretary, John H.

Voorhees of Sioux Falls; treasurer, L. M.

Simons of Belle Fourche.

 

The sixteenth annual meetin of the Penn

s lvania Bali"I Associatiloin wiIl‘} held aét8 tl21e

otelCa a,Ca ay, .., une ,9and 30. pefiomyGuslzsv A. Endiicfi of Read

ing, Pa., will deliver the President's address.

The annual address will be delivered b Hon.

James Pennewill, Chief Justice of De aware,

on "The La 11 and the Law." Papers will

be read by on. Ham ton L. Carson of Phila

delphia, on “The nesis of Blackstone's

Commentaries and Their Place in Legal Litera

ture," and by H. Frank Eshleman, Esq., of

Lancaster, on “The Constructive Genius of

David Lloyd in Early Colonial Pennsylvania

Legislation and Jurisprudence-1686-173l."

 

Moorfield Story at the sixteenth dinner of

the Bar Association of Boston, held April 8,

took issue with Err-President Roosevelt's

statement, word of which came recently from

E t, that "no people have ever perma

nen y amounted to anything whose sole public

leaders were clerks, liticians and lawyers."

He referred to the egal work of Justinian,

to the Code of Napoleon, and to such leaders

as Hamilton, Adams, Lincoln and Marshall,

but the reform of the law, he said, has not

kept ace with the progress of science, and

it is t e duty of lawyers to put their houses

in order by setting themselves to the work

of reducing the expense and delays of litiga

tion. He foresaw a severe strain for the

judiciary. "There are coming some of the

fiercest contests which we have ever known

struggles against executives who would sub

stitute their own will for law, struggles against

judges who think they have a rig t to amend

the Constitution whenever they wish, struggles

against the combinations of capital and labor,

struggles against everybody who undertakes
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to deny his fellow citizens equal rights."

Brief addresses were also made by ustice

Henry N. Sheldon of the Supreme udicial

Court, Charles F. Libby of Portalnd, Me., resi

dent of the American Bar Association; enry

{d Elliot, K. C., of Montreal, representin the

ontreal Bar Association; ud e Charles ac

Intyre, president of the ary and Bar Asso

ciation; Judge Robert Grant of the Probate

Court and President R. C. Maclaurin of the

Massachusetts Institute of Technolo . Judge

Grant read some original verses f l of local

satire which would be lost on any one but a

Bostonian.

 

The annual report of the New York State

Probation Commission transmitted to the

Legislature April 15 stated that over 11,000

offenders were under the care of probation

officers in the state last year, over 9,000 being

placed on probation during 1909. The report

showed that an increasing number of courts

are using the system, and that the standards

of probation work are improving, and good

results are being obtained. The Commission

recommends, among other things, that pro

bation be used more generally in rural sec

tions; that greater use he made of probation

as a means of obliging offenders to make

restitution for losses or damages caused by

their offense; that children in juvenile courts

be examined by physicians, so far as is prac

ticable, to learn whether their delinquency

is due to physical defects which can be

remedied; and that more careful investiga

tions be made of the character and history

of defendants before being placed on proba

tion. The Commission also favors, so far as

is practicable, the hearing of children's cases

in guvenile courts by civil procedure instead

of y criminal procedure.

 

The action of Governor Patterson of Ten

nessee on April 13, in pardonin Col. Duncan

B. Cooper immediately after t e latter was

sentenced by the Supreme Court of the state

for murder in the second degree, has given

rise to general denunciation. Governor Patter

son's act shows exactly the same barbarous

spirit as that of his friend, the pardoned man,

when the latter ‘wrote to ex-Senator Carmack

shortly before he was murdered, "If my name

appears in the Tennessean again, one of us

must die." In defense of this extraordinary

proceeding, Gov. Patterson has foolishly

argued that he is throughly familiar with the

records, and it is "repugnant to every prin

ciple of justice that a man should be found

guilt of murder who was not in a cons iracy

to ki , and who in fact did not kill." e has

not, however, offered any argument in sup

port of his own ability to discharge the func

tions of a court of law in adjudicating a

matter of which he could not pose as a dis

interested jud e. As the New York Times

has observed, ‘ every consideration that should

have weighed with a civilized Governor in a

civilized communit ought to have restrained

him from this act. ' It is possible, however,

that even more serious charges of abetting

lawlessness can be framed a ainst this Gov

ernor. For the Tennessean gures that since

his inauguration in 1907 he has issued 956

pardons. The New York World says his

average has been six pardons a week, with a

recor of 38 for one day.

The Sleel Corporafion’s Plan for ‘voluntary

Accident Relief

The plan for voluntary accident relief

adopted by the United States Steel Corpora

tion and experimentally ut into operation

for one year beginning . ay 1, 1910, is an

interesting eflort to solve the problem of just

compensation for industrial accidents outside

the sphere of legislation.

A scale of compensation has been drawn up

fixing the amounts to be paid for temporary

disablement, for permanent disablement, and

for death. Thus single men temporarily dis

abled will receive 35% and married men 50%

of their daily wages at the time of the acci

dent. An additional 2% for each ear of

service above five years is added to t e fore

going amounts, and in the case of married

men, 5% more is added for each child under

sixteen, rovided the total relief does not

exceed 8 per day.

Relief for permanent disablement will de

pend upon the special circumstances of each

case, and will ap ximate as closely as

ssible to the f0 owing standard: for the

oss of an arm, eighteen months‘ wages; for

the loss of a hand or le , twelve months’

wages; for the loss of a oot, nine months‘

wages; for the loss of an eye, six months’

we es.

seath relief will depend upon how long the

deceased has been in the service of the com

pany, and the number of children under six

teen, but is in no case to exceed $3,000.

' To entitle an employee to any of the fore

going relief, the execution of a release to the

company will he insisted on. No relief will

be paid if suit is brought. The nod for

which relief is paid is not to excee fifty-two

weeks, and all injured men must obey the

surgeon's instructions to be entitled to it.

The company will under no circumstances

deal with an attorney, or with any one except

the injured man or some member of his

family, “because it is art of the plan that

the whole amount pai shall be received by

the employee and his family."

Relief will be paid only for disablement

sustained while acting within the scope_of

employment or while voluntarily protectvivriilg

the companfy's property or interests, nor

it be paid or injuries caused or contributed

to by the intoxication of the employee injured

or his use of stimulants or narcotics or hrs

taking part in any illegal or immoral acts.

The compan in no way binds itself to

grant the relie , for no contract is assumed

nor right of action conferred on the emplo e.

The expense of carrying out the plan m _be

met by the company with no contribution

whatsoever from the employees.
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A committee of the managers of the

casualty departments of all the various sub

sidiary companies of the United States Steel

Corporation was at work for eighteen months

seeking to devise some satisfactory plan of

relief, regardless of legal liability. The pres

ent plan, which was first announced April 16,

is the result.

International Law and Politics

Prof. George Grafton Wilson of Brown

University, who was one of this country's two

representatives at the international conference

on maritime law held in London early in 1909,

has been honored by election to associate

membership in the Institut de Droit Inter

national.

 

By Sproclamation of the President issued

April , the reci benefits of the Copy

right Act of 1909 were extended to the works of

citizens of the following countries which have

granted to citizens of the United States the

benefit of copyright on substantially the

same basis as their own citizens: Austria,

Belgium, Chile, Costa Rica, Cuba, Denmark,

France, Germany, Great Britain and her

possessions, Italy, Mexico, the Netherlands

and possessions, Norway, Portugal, Spain,

and Switzerland.

 

Andrew Carne 'e, presiding at the annual

meeting of the eace Society of the City of

New York, held on April 16, attributed greater

importance to arbitration than to disarma

ment as a means of ending all wars. He de

clared that President Taft had laced himself

in the forefront of the friends 0 cc by his

declaration that all nations shoul be re uired

to submit every possible question to ar 'tra

tion, not even excepting questions of vital

interest and national honor. Mr. Carnegie

was re-elected president of the Society.

 

The new marble palace of the International

Bureau of American Republics donated by

Andrew Carnegie,'was dedicated at Washing‘

ton April 26 in the name of universal peace.

President Taft joined with Andrew Carnegie,

Secretary of State Knox, Senator Root and

Senor De La Barra, the Mexican ambassador,

the latter as representative of the Latin

American republics, in prophecies of peace

among the twenty-one American republics.

All the speakers ledged themselves always

to strive to bring a t that happy state. Mr.

Carne 'e ex ssed the hope t at some day

Cana a, wit the consent of Great Britian,

would join the family of peaceful American

republics.

 

The fourth annual meeting of the American

Society of International Law was held in

Washington, D. G, April 28-30. Senator

Root and Prof. G. W. Scott discussed the pro

tection of American citizens residing abroad,

 

and Prof. Raleigh C. Minor considered the

relative citizenship of persons and tions.

Prof. Theodore S. Woolse and Art ur' Kuhn

discussed the eflect of un riendly acts. Prof.

S. M. Macvane offered a pa r on the question of dornicil rights, andpeProf. John H.

Latane discussed the same issue. Other im

nt pa rs were read. At the White

ouse the elegates were addressed by Presi

dent Taft, who urged the improtance of legis

lation for the federal protection of aliens under

treaty provisions, and who also indorsed

Senator Root's lea for a tribunal that would

allow the peace ul settlement of international

disputes.

 

Several of the more important govern

ments are now known to have approved

Secretary Knox’s suggestion, made in his

identic note to the powers recentl , that the

Court of Arbitral Justice provide for at the

second Hague Conference be made a perma

nent tribunal. While the proposition was

unfavorably received by Great Britain, owing

doubtless partly to the unsettled condition

of the entire subject of international arbitra

tion pending the approval of the conclusions

reached by the International Maritime Con

ference held at London a year ago, France

and Japan are known to approve of the plan,

and unoflicial reports ma it evident that

other nations have expressed a similar atti

tiude. The idea ori 'nated with Senator

Root, and was first a vanced at the London

Conference but was withdrawn for the reason

that it could better be taken u through

diplomatic channels. Even thoug the plan

may meet with some opposition, it is believed

that if the more important wers agree to it

the proportion may be so arge as to justify

the expectation that the court may possibly

be established before the next conference

meets in 1915.
 

The American ‘Philosophical Society’: ‘Prize

'Compelition

The announcement is made by the American

Philoso hical Society of Philadelphia that the

Henry . Phillips prize will be awarded during

the year 1912. The subgect upon which

essays are to be furnished y com titors is:

"The Treat —Making Power of t e United

States and t e Methods of its Enforcement as

Affecting the Police Powers of the States."

The essays shall contain not more than one

hundred thousand words, excluding notes,

and must be in the ssession of the Society

before Jan. 1, 1912. e prize for the crowned

essay will be $2,000.

Essays may be written in English, French,

German, Dutch, Italian, Spanish, or Latin,

but if in any language exce t English must be

accompanied by an Engli translation. No

treatise or essay is to be entitled to compete

for the prize that has been alread published

or printed, or for which the ant or has re

ceived alread any prize, profit, or honor of

any nature w atsoever.

_l



376 The Green Bag

The fund from which this prize is offered

was presented to the American Philosophical

Society held at Philadelphia for Promotin

Useful Knowledge, by Miss Emily Philli s o

Philadellphia, in honor of her brother, on.

Henry . Phillips, who was a. member of the

Society.

Information regarding the terms of the

com tition may be obtained by writing to

the erican Philosophical Society, 104 South

Fifth street, Philadelphia.

 

Miscellaneous

Prof. Paul S. Reinsch of the University of

Wisconsin, one of the best known contempo

rary writers on political science, has been

a pointed Theodore Roosevelt Professor at

t e University of Berlin for 1911 and 1912.

He will lecture on "The Expansion of the

United States."

 

Harvard University has decided to 've a

new law de ee, "Juns Doctor," to gra uates

of a prove colle es for one additional year's

wor in the Law School after they have com

pleted the re r three cars’ course and

received the de e of LL. . For those who

hold the degree of LL.B. from other univer

sities two years’ work will be required. The

new degree is designed to fulfil the needs of

those who desire to specialize in such sub

jects as le a1 history and jurisprudence,

internation law, Roman and m cm civil

aw, etc.

 

Professor William Graham Sumner of Yale

died in Englewood, N. 1., April 12 of apoplexy.

He was stricken in New York City on Decem

ber 27, when he went there to address the

American Sociological Society, of which he

was president. Professor Sumner was a native

of Paterson, N. ., and was graduated from

Yale in 1863. oing abroad, he studied at

the universities of Gottingen, Germany, and

Oxford, England. On I118 return, he was

engaged as tutor in Yale College. He took

orders in the Protestant Episcopal Church,

and for a short time he was at Calvary Church,

in New York. In 1870 he was called to the

rectorship of the Church of the Redeemer,

Morristown, N. 1., and remained there for

two years. In 1872 he was called to Yale as

professor of political and social science, and

was the first American professor to offer a

course in that subject. He occupied that

chair continuously up to the time of his re

tirement in 1908 as rofessor emeritus. He

translated Lan e's “(gimmen on the Sec

ond Book of 'ngs" (1872), and he was the

author of “A History of American Currency”

(1874), “Lectures on the History of Protec

tion in the United States” (1875), "Life of

Andrew ackson" (1882), "What Social Classes

Owe to ach Other" (1883), "Protectionism”

(1885), "Collected Essays on Social and Politi

cal Science” (1885), "Life of Alexander

Hamilton" (1891), "Life of Robert Morris,”

“The Financier and Finances of the Revolu

tion," and a uHistory of Banking in the

United States."

 

The proceedings of the American Academy

of Political and Social Science at its four

teenth annual meeting, held in Philadelphia

April 8-9, were devoted to consideration of

the topic “The Administration of Justice in

the United States." Justice John P. Elkin,

of the Supreme Court of Pennsylvania, in his

introductory remarks on this subject said

that while judicial decisions ma not always

be popular they are always rig t under the

law. A few years’ experience on the bench,

he observed, has the tendency to increase a

man's respect for the doctrine of judicial

precedent, and to teach him that it is better

to know the settled law than to s culate

about what it ought to be. The “t ird de

" was discussed and some police experts

denied that this practice was resorted to in the

brutal manner that has been alleged. Several

prison, charity, and robation of’ficials spoke

on the treatment of t e offender, and juvenile

court work was considered by a number of

grominent children's court judges and others

n the second day of the meeting a lively

oontrovers was precipitated by the o?osed

views of x-Congressrnan Charles E. ittle

field, who defended the injunction, and J. H.

Ralston, one of the attorneys for Messrs.

Gompers, Mitchell and Morrison in the Bucks

Stove case. Samuel Gompers also spoke, de~

claring Mr. Littlefield’s speech to have been

“insultin and abusive." Samuel Untermyer

of New ork presented a notable page; on

“The Administration of the Criminal w."

He proposed remedies for what he termed

the “unbridled license of the press in com

menting u on and tr 'n pending cases."Arthur C. rain of New Ylori spoke in a similar

strain. Everett P. Wheeler of New York

criticized the misuse of insanity pleas in

criminal cases and suggested that the homi

cidal insane be put to death if convicted.

 

Necrology-The Bench)

Barkalow, john S.——At Paterson, N. 1.,

Mar. 29, aged 76. Served as City Attorney

of Paterson, 186~1—1867; as Presiding Judge

of the County Courts, 1871-1881; appointed

Judge of the Court of Errors and Appeals in

1897.

Beecher, Edwin E.—At Fairfield, 111., Apr.

13, aged 90. Prominent for many years in

the politics of southern Illinois.

Donahue, Charles.——At New York City,

Apr. 17, aged 87. Former Supreme Court

Justice; specialist in maritime law.

Dow, Duncan.-—At Bellefontaine, 0., Apr.

15. Author of Dow liquor tax law; served

two terms in state senate.

Fursman, Edgar L.—At Troy, Apr. 2, aged

73. County judge of Rensselaer county 1882

1888; Justice of the Supreme Court, 1889

1902.
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Hart, john T.—At Coatopa, Ala., Apr. 7,

aged 55. Prominent member of Orange

county bar.

Haskell, Alex C.——At Columbia, S. C., Apr.

13, aged 71. Confederate colonel; served two

terms in legislature; judge of district court

at Abbeville; professor of law in South Caro

lina University; Associate Justice of the South

Carolina Supreme Court, 1877-1879.

Henderson, ]. H.— At Columbus, Ga.,

Apr. 25, aged 64. State and county tax re

ceiver for twelve years.

Law, Thomas ].—At Shullsburg, Wis,

Apr. 1. Served as county judge of LaFayette

county, 1873-1877; again elected in 1905.

Magruder, Benjamin Drake.-—At Chicagp,

Apr. 21, aged 72. Formerly Justice of t e

Su reme Court of Illinois; one of the most

in uential members of the Illinois bar; edu

cated at Yale and in law department of Uni

versity of Indiana; master in chancery, 1868

1885; elected to Supreme bench in 1885;

wrote the opinion in Ha rket riot cases

and other noted decisions; received degree of

LL.D. from Yale in 1906.

Montague, E. ].——At Leavenworth, Kan.,

Apr. 7, ad 78. Practised many years in

Carthage, 0.; at one time judge of common

pleas at St. Joseph.

Patterson, N. A.—At Vineland, Tenn.,

A . 27, a d 83. Circuit 'udge at the close

0 the Civi War;writer on 'storical subjects.

Spink, Joseph E —At Providence, R. 1.,

Apr. 16, afged 67. Had served continuously

as judge o the municipal court of Providence

since 1884; expert in probate law.

Upson, William H.-—At Akron, 0., Apr. 13,

aged 87. Former judge of Ohio Supreme

Court; twice elected to circuit court; state

senator and Congressman.

Washburn, James M.—At Marion, 111.,

Apr. 3, aged 83.

Wilson, Thomas-At St. Paul, Apr. 3, a ed

83. Former Chief Justice of Minnesota u

preme Court; regent of University of Minne

sota; district judge in Winona, 1857-1864;

Associate Justice of Supreme Court, 1864

1865; Chief Justice, 1865-1869; served in

both branches of state legislature; elected to

Congress in 1886.

Young, Thomas, Sr.——At Broxton, Ga

Apr. 16, aged 71. Formerly ordinary of

Cofiee county; pioneer citizen of Broxton.

 

Necrology-The Bar

Barboux, Henri-At Paris, Apr. 25, aged

76. Elected a member of the French Academy

three years ago; one of the most distinguished

of French advocates; eminent pleader before

the Court of Appeals; a corporation lawyer

of high rank; for many years president of the

French Bar Association and vice-president of

the Prison Acsociation; author of several

authoritative legal works.

Brandt, George W.—At Chicago, Apr. 15,

aged 68. Founder of law firm of Brandt &

Hofiman, Chicago; author of Brandt on

Suretyship.

Buell, Roswell.—-At Middletown Springs,

Vt, Apr. 4, aged 97. Admitted to bar

seventy years ago; oldest member Vermont

bar and oldest ex-member of state legislature.

Burrell, A. M.—At Canesto, N. Y., Apr. 28,

aged 82. One of the oldest practising lawyers

in Steuben county.

Clendinen, T. R.—-At Riverdale, Md., Mar.

26, aged 63. Served in Confederate army;

practised in Baltimore; United States Attor

ney for a car during the illness of his partner,

Thomas . Hayes.

Connor, Jesse G.—At Dublin, Tex., Mar. 28.

Well-known in his section of the state.

Crawford, Henry-At Chica 0, Apr. 12'

aged 74. Railway organizer an corporation

lawyer.

Currier, Serena E. D.— At Roxbury, Mass,

Mar. 31, aged 76. Had practised for over

forty years in Boston.

Engley, Gen. Eu ene.—At Denver, Colo,

Apr. 19, a ed 59. or three years Attorney

General 0 Colorado; had been counsel for

the miners and their unions.

Ferguson, William W.— At Detroit, Mar. 30,

aged 53. First negro ever elected to Michigan

legislature.

French, Gen. Winsor Brown-At Saratoga

Springs, N. Y., Mar. 24, aged 78. Attained

rank of Bri adier-General in Civil War; served

as District ttorney of Saratoga county, N. Y.

Gallinger, George W.—At New York City,

May 1, aged 60.

Gtfen, Sir RoberL-At London, Apr. 12,

aged 73. Journalist, financial writer, solicitor,

and statistician; author of "American Rail

ways as Investments," "Stock Exchange

Securities," "Essays in Finance," and other

works.

Goeller, Robert.-—-At Brooklyn, Apr. 9, aged

41. Authority in tax cases; member of the

firm of Goeller, Schaffer and Eisler of New

York City; part owner of Hotel Savoy.

Green, {ohn R.— At Jefferson City, Mo.

Chief Cler of the Missouri Supreme Court.

Haskins, Daniel.—At Worcester, Mass,

Apr. 13, aged 81. Practised law in Boston

and Worcester; formerly counsel for West

End Street Railway Co.

Helm, James P.—At Louisville, Ky., Mar.

29, aged 56. Co tion attorney and leader

of municipal reform movement.

Holman, Joseph H.—At Rochester, Mich.,

Apr. 25. Well-known attorney and promoter.

Linnoy, Romulus Z.—At Taylorsville, N. C.,

Apr. 15. Formerly in Congress; orator and

litician; one of the most (picturesque men

orth Carolina ever produce .

Logan, Hollister.—At New York City, Apr.

23. Of the law firm of Logan, Desmond,

Hanford & Read.

McCauley, Calvin H.-—At Ridgway, Pa.,

Apr. 15, aged 59.
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O'Brien, Frank N.—At Brooklyn, Apr. 28.

Descendent of a family of lawyers, and well

known in Brooklyn.

Owens, ]. Beatty.—-At Greensburg, Pa.,

Apr. 15, aged 48. Practised at Greensburg;

served as roner, 1897-1900.

Page, Samuel B.—At Woodsville, N. H.,

Apr. v6, aged 73. Dean of Grafton county

bar; promment in politics; formerly counsel

for Boston 8: Maine Railroad.

Pennington, Samuel H.—At Newark, N. 1.,

Apr. 17, aged 68. General Belknap, Secre

tary of War under Grant, said of him- "Pen

nington served in my brigade durin the

Eivxl War, and he was the bravest man ever

new."

Randall, Samuel H.-—At New York City.

Apr. 25, a ed 73. Practised several years in

Boston, w ere he was born; went to New

York in 1866; for many years identified with

Republican politics.

Rose, Edward T.-—At Athens, 0., Mar. 27.

Justice of the peace in Athens for the past

twenty-eight years.

Speir, Archibald W.—At New York City.

Mar. 30, aged 70. Retired lawyer of social

prominence.

Stewart, Major Robert E.—At Pittsburgh,

Mar. 30, aged 69. Civil War veteran; for

merly District Attorney of Allegheny county.

Sullivan, William.—-At Brooklyn, Apr. 20,

aged 63.

Thorndike, Charles.—At Boston, A r. 8,

9. ed 76. Old-time Boston lawyer, mem r of

arvard class of '54.

While, Peregrine-At Bangor, Me., Apr. 10,

a ed 64. Lineal descendant of Peregrine

bite, the first white child born in Massa

chusetts Bay Colony.

Wilson, jesse H., Sr.-—At Washington,

D. C., Apr. 15, aged 55. Prominent? identi

fied with the civic life of the capital; ormerly

trustee of the school board.

His Clever Son

By HARRY R. BLY‘I‘HE

LAWYER let his son

Draw up a will he bad

And when the job was done

Asked, “How about it, lad?"

And straight the boy replied,

“I drew it safe and tight,

I hear the client died,

He passed away tonight."

"You drew it safe, you ass I"

(He heard the pater sob)

“Well, that's a pretty pass,

Next time I’ll do the jo ."_
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The Life and Character of William T. Wallace1

By Hon. BARCLAY HENLEY, or THE SAN FRANCISCO BAR

EDITOR'S PREFATORY NOTE

TO the judge of hallowed memory whose

noble, leonine countenance looks out

from the opposite page, the Green Bag offers

its tribute of appreciation. It is a pleasure

to think of a life so eventful and useful, a

personality so masterful and strong, a

character of such honor and wisdom. A

prominent Californian has remarked, that

if this generation knew Judge Wallace as he

ought to have been known, there is no

question that he would have been entitled

to be classed among the few who the world

calls “illustrious."

Judge Wallace was a man of commanding

talents and conspicuous learning, and his

career in the state of California was long and

distinguished, He was a dominant factor

in the upbuilding of that state. He was born

in Mt. Sterling, Kentucky, March 22, 1828,

and died at his home in San Francisco

August 11, 1909, at the age of eighty-one,

in consequence of a stroke of paralysis.

UDGE WALLACE was born in the

state of Kentucky, and although

in his teens when the war with Mexico

broke out, at the tap of the drum he

enlisted as a private soldier, serving

throughout the war, and until American

valor carried the stars and stripes to

Mexico's capital. On the termination

of that conflict, he applied himself

 

‘Extracts from a memorial address delivered

before the San Francisco Bar Association.

The Bar Association of San Francisco

passed appropriate commemorative resolu

tions, from which we quote the following

extract:

"As a member of the bar, by his unvarying

and courteous deportment he furnished an

example of amenity to his professional

brethren at the bar. By his learning and the

clear phraseology in which it was manifest;

by the wide scope of his studies and his robust

and masterful grasp of the intricate problems

of the law; by his well known and oft expressed

disapproval of all trick and devious practices;

by his elevation of tone and grace of bearing,

noted and marked by all who knew him;

by the patient indulgence with which he

treated unintentional error and tolerated

unfortunate incompetency; by these qualities

and many others, which adorned and elevated

his character, he becomes entitled to the

permanent and lasting esteem of this Asso

ciation.”

to the study of law, and obtaining ad

mission to the bar, migrated to California

in the year 1850, where he settled at

San Jose in Santa Clara County. He

was then elected District Attorney of

that county, during the term of which

office, he married the daughter of the

late Peter H. Burnett, the first Governor

of California who subsequently him

self was elevated to the Supreme

Bench of the state. On the expiration
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of his term of office as District Attorney,

he was elected on what was known as

the “Know Nothing Ticket” as Attorney

General of the state—at that time

being twenty-seven years of age.

In the year 1870 he ascended to the

bench of the Supreme Court of Cali

fornia, where he served two years as

Associate Justice, subsequently becom

ing Chief Justice, which position he

held for eight years; as to his well

merited distinction as a jurist one need

only point to the evidence furnished

by his various opinions to be found from

the 39th volume of the California

Reports, to the 53d. There will be

found, in imperishable shape, proofs

which account for and justify the remark

which has more than once been made,

that his presence upon the bench of

the Supreme Court of the United States

would have been a valued accession

to that august tribunal.

Upon the termination of his term

upon the Supreme Bench, and in 1880,

the Democratic party nominated and

elected him as a Presidential elector

in the Garfield-Hancock campaign. I

was also then elected as an elector, and

have a very vivid recollection which will

abide with me through life, of the

speeches made by him during that

campaign, characterized as they were

by an eloquence, force and patriotism

which must have exercised a powerful

influence upon the voters of the state,

and contributed largely to the election

of the Democratic electors. The parties,

however, were so evenly balanced at

that time, that it was the first and only

time in the history of the state that the

electoral ticket, as between the two

parties was divided, the Republican

party electing one Republican elector,

the Hon. Henry Edgerton, himself a

man of rare persuasive power as a public

speaker, and the Democrats electing

the others. I remember quite distinctly

that when the electors assembled in

Sacramento to discharge their oficial

duties, Judge Wallace, seemingly familiar

with the minutiae of those duties,

himself wrote out the various necessary

official papers, and by his apparent

ready comprehension of the law, took

control of affairs. While Judge Wallace

was not an active man in the bustling

sense, he was so constituted that total

abstention from participation in public

affairs was wholly impossible; hence

it was that his party afterwards pre

vailed upon him to accept a nomination,

which resulted in his election to the

lower house of the Legislature of the

state.

A casual reader of these words may

marvel at the acceptance by this man

of an office, which in view of his con~

spicuous merits and his antecedent

honors was of small importance. But

not so, in the estimation of Judge

Wallace. He was born and reared in

the school of Henry Clay, the great

Commoner of Kentucky-drank in his

inspiration from the tuition of that

great statesman, and had the almost

idolatrous regard for his chief that ever

moved and animated the followers

of Clay; from all of which there became

embedded in his moral constitution,

which governed him all through

life, a deep and abiding loyalty to the

rights of the people; this devotion was

constant, unswerving and attended upon

every step of his political career. There‘

fore it was that when the call of the

people of his immediate vicinage was

heard, he responded with zeal, and

being elected rendered such service in

the Legislature as his descendants and

friends may well contemplate with

gratification and pride. Important

legislation, it was anticipated, would

come before the then ensuing Legislature,
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which anticipation was verified; and

in the moulding and shaping, and in the

advocacy of such measures as were then

presented, the varied resources of Judge

Wallace were called into play and I may

say without derogation to others, made

him the chiefest legislative factor in that

body; in fact wherever he lived and

moved, the baton of leadership was

without dissent placed in his grasp.

The debates in both houses of Con

gress are preserved in what is known

as the Congressional Record and con

stitute an invaluable magazine of essays,

law, and facts, such as cannot be found,

owing to the entire freedom of speech

permitted in that body, in any other

deliberative body in the world, unless

it be that of Great Britain and some

of the British dependencies. I have often

thought, because I was an observer upon

several occasions of the proceedings of

the California Legislature, during his

term of service, that it would have been

a priceless legacy if the debates of that

body had been preserved in volume

form as is the case with reference to

those of the federal Congress. {Judge

Wallace's mind was so stored, as it

were, so surcharged, with the great,

salient, important facts of history;

his wonderful and varied knowledge

of the law of the land, and the common

law of England upon which it is based,

was such-—so replete with the beauties

of literature, ancient and modern, a

knowledge enabling him to embellish

every subject with which he dealt, that

no lawyer or student could lay down

unfinished any of his literary or forensic

productions.

Riding along in the carriage attending

the obsequies of Judge Wallace, I was

struck with the justice and soundness

of the remark of Dr. Taylor, Mayor of San

Francisco, himself a man of diversified

accomplishments, of high rank as a

lawyer and of long abiding observation of

and friendship for Judge Wallace, who

said :—

“Judge Wallace verified the truthfulness

of the Baconian pronouncement that "talking

made a ready man, reading a full man and

writing an exact man.”

I do not hesitate to avow (and it is

not trenching upon the license accorded

mortuary encomium when I declare)

that I have never known, in a career

of some diversity of experience, a more

felicitous talker or a reader of wider

research, or a writer of more painstak

ing exactitude than the man of whom I

speak.

I recall and reproduce with great

pleasure an extract from his commemo

rative remarks upon Chief Justice

Sprague, upon the death of that dis

tinguished man, at the time when Judge

Wallace was an Associate Justice upon

our Supreme Bench. judge Sprague

had theretofore been a prominent mem

ber of the state senate, from which he

had retired; alluding to that fact and

commenting thereon, Judge Wallace

said:—

"But though retired from the senate,

Sprague had not become inattentive to

passing public events. Though he had

declined to be any longer a senator, he was

still a citizen and bound to the performance

of what he esteemed the great duties imposed

upon him by that relation. His soul was too

ardent, his nature too earnest, and his sense

of duty too high, to admit of inattention or

indifference upon his part, to principle asserted

or measures projected, which he believed

to involve the wellbeing of his country. It

was therefore, and only therefore, that he

was ready to enter the arena and do battle

for what he deemed the right, and was willing

to bear the standard which was the emblem

of the principles be cherished, even though

impending defeat and disaster were sure to

whelm and trail it in the dust.”

Or again let me quote a gem from

his eulogy upon the death of Hon.

Edward Norton, nomen clare et
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venerabile, who was an Associate Justice

at the time of Judge Wallace’s service

as Chief Justice. Speaking of Judge

Norton, he said :—

“His nature was earnest, his convictions

deep, his purpose firm; he had a comprehen

sion of his whole duty, in which, as Seneca

thought, is to be found the true felicity of

life, and with the spirit of that great philoso

pher, he might with confidence have appealed

to the Gods, both as the witnesses and the

judges of his words and deeds . . . The

records of the courts in which he sat will

forever attest the public services he rendered,

and tradition handing him down to posterity

will repeat his eulogy and embalm his memory

as a learned judge and an honest man."

What instinct or what limner’s spirit

inspired Judge Wallace, when in painting

the picture of those two distinguished

men, he imparted to the canvas his own

lofty characteristics? Who will say

that the attributes ascribed in the fore

going quotations to these men do not

properly pertain to any truthful pre

sentation,of the lineaments and traits

of character of William T. Wallace?

It would be a labor of love, perhaps

here of supererogation, to point out

and dwell upon his various opinions

contained in the eleven volumes of

Reports of this state, wherein by his

unequaled diction and his inexorable

logic as well as legal knowledge, he was

enabled to impart to cherished princi

ples the force of established law, but

time does not permit. But the work

speaks for itself; panegyric may stimu

late the memory, but the sheen of his

genius, as seen from those opinions, will

continue to glow and sparkle as genera

tions of men shall pass. The decisions

and opinions of great judges seem,

more than anything else of earth unless

we except poetry and oratory, to defy

the ravages of time. Generally speaking

the sad truth cannot be gainsaid, that

evanescence attaches to all of earth—

upon everything beneath the bending

firmament is stamped the ghostly mark

of mortality. Stability and permanence

is but an Utopian dream if ascribed

to the work of human hands. But not

so with great principles. The laws of

Justinian live in our decisions and books

today; the lofty structure from whence

they were promulgated is dust; but

with principles “the tooth of time and

razure of oblivion” go for naught. The

opinions of Lord Mansfield, Stowell

and Lord Eldon and other great English

judges, covered with the débn's of

many generations, are as frequently

quoted today in our courts as at any

time succeeding their rendition; and

so it is with the decisions of our great

American judges of whom in un

challenged supremacy, John Marshall

stands at the head. And so generations

to come will point to Judge Wallace

as being one of the great masters of

juridical science. His fame is written

with an “iron pen" in our judicial

history, and detraction, if its hiss is ever

heard, shall never shake the foundations

upon which it rests. Judge Murasky

has remarked that as a constitutional

expounder Judge Wallace bears the

same relation to the constitution of the

state of California that Judge Marshall

bears to the federal Constitution.

He was a lawyer and it was from the

altar of the law that his orisons ascended.

His conceptions of professional ethics

constitute a high moral code.

If there were any element of resent

ment—-any disposition to Draconian

judgment existing in his composition,

nothing could so efiectually call it into

action as professional turpitude. With

the tricky, vulpine practitioner he

had no patience, although such a thing

as a passionate or wrathful exhibition

of temper from the bench never escaped

him. Calm, cool, judicial in demeanor

and urbane withal, his equilibrium
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never disturbed-self-poised, he was

an ideal presiding ofiicer. No im

patience nor temperamental defects

marred his abilities. He was alike to all.

No cloud of injustice to a litigant ever

obscured the pure sunlight of his ad

ministration of the law. He was one

of those characters whose life was

fashioned upon the theory that anything

that was worth doing at all was worth

doing well. Therefore it was that due

caution, care, yes, infinite circumspec

tion, attended him in all his performances.

Supplementing that disposition was the

possession of a broad, liberal and all

comprehensive nature. His was no

circumscribed horizon. I think that

he was the most unprovincial man I

ever met; he understood human nature

and made charitable allowance for faults

due to men's environment. I never

heard him in my life speak in con

demnatory phrase of the people of any

particular section or any particular

race. One distinguishing characteristic

of his was his worshipful love of forensic

achievement; of all men of whom I have

heard him speak probably his highest

regard was for Judge Jeremiah Black

of Pennsylvania, upon whose genius

and life he so loved to dwell, and with

whom he had intimate personal relations.

I have often myself thought that Judge

Black had not been assigned the niche

in the Pantheon of American history

to which his commanding talents en

titled him. This was my friend's

opinion.

I know of no such literature in the

English tongue as Black's eulogy on

Andrew Jackson, which was delivered

on July 28, 1845. Reading Judge

Black’s non-forensic efforts, you would

be impressed with the belief that his

studies in literature had been con

fined to the Bible and Shakspere.

There is a thread of both running

  

through all that Judge Black touched.

And to some extent may that be said

of Wallace, but his writings, as his

talk, evince a wide scope of reading.

Wallace lamented what seems to be

a moral deterioration overspreading the

land. An over-mastering and an all-per

vading greed devours and renders nu

gatory the experiences of the past, the

signs of which are visible whithersoever

you may look; its malign influence

penetrates everywhere; it alienates the

patriotic impulses of men, crushes the

budding honesty of youth, invades the

sanctuary of home; fatally infests the

marts of commerce; lures women from

their domestic duties; strikes its poison

ous fang deep into the vitals of our

governments; and in short, unchains

every infernal form of deviltry by which

empires and political systems have been

wrecked in bygone times. You may

look around among the citizens of

eminence in this metropolis, and you will

observe men of family and fortune who

so far as their duty as citizens is con

cerned, do absolutely nothing, and are

as to those matters as idle “as a painted

ship upon a painted ocean."

These are things upon which I have

often heard Judge Wallace descant by

the hour. .

In 1891 a condition existed well

calculated to arouse the keenest appre

hension in the minds of every well

wisher of our institutions. Our city

government was almost completely

dominated by as corrupt a gang of

political brigands as ever plundered

a municipality. Scoming disguise they

hoisted the black flag as their emblem

while their methods and operations,

were strictly responsive to what it

symbolized; their scheme of operations

embraced every form of diabolism,

but a large source of revenue was

derived from a per cent that they
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collected by way of tribute from the

salaries of the city employees. In the

patronage offices, no one was eligible

to employment unless indorsed by the

bosses. The city was steeped to its

eyelids in shame; the governing body,

the Board of Supervisors, was subject

to the control of these robbers-and

hence all manner of mischief could be

perpetrated. But it must not be

inferred from these facts that all selec

tions for public position were unworthy;

those positions having no patronage

were frequently bestowed upon reputable

citizensflthis to popularize and give

respectability to a ticket. Unless black

mail were yielded up, such rates of

charges were threatened as would drive

public service corporations from busi

ness. In such circumstances, looking

over the field, Judge Wallace concluded

to impanel a grand jury, delivering to

that body a charge that emphasized

the demand for an overthrow of these

malign influences.

The task for any one man to undertake

was a mighty one; but in that man's

blood and nature there was an uncon

querable abhorrence of wrongdoing

and of all of the Protean forms which

dishonesty assumes; his soul was in

stern and indignant revolt against it.

Therefore it was that, being face to face

with this state of affairs, without con

sultation with any one so far as I know,

finding himself in the position of

Presiding Judge of the Superior Bench,

charged with the duty of impaneling

a grand jury, he resolved to employ

every instrumentality at hand consistent

with his position, to the end that crimi

nals should be punished. It took the

loftiest courage to do it. It took an

invincible determination to proceed with

this crusade to the end—because, of

course, he had a foreknowledge that

the eflort would turn loose myriads of

hostile, vindictive and resourceful

agencies with whom he would be

challenged to do battle; but these

impending terrors failed to stop the man

—because as I heard a gentleman say

of him “You would as well attempt

to swerve the sun from his course through

the sky as to divert Wallace from the

pathway of public duty.” His sole

and only aim was to vindicate the law.

The grand jury being organized and

consisting of some of the most dis

tinguished men in the city, their in~

vestigations commenced; indictments

were presented and the prospect seemed

to be ominous of disaster to persons in

the community of power and influence.

After considerable satisfactory pro

gress had been made, a proceeding was

instituted in our Supreme Court charg

ing the invalidity of the grand jury,

which resulted in a decision by the

Court, by a vote of four to three, ad

judging the creation of that body to be

invalid. When the remittitur was sent

down the grand jury received its dis

charge.

It was then that a somewhat memor

able scene was witnessed. Now it must

be borne in mind that before entering

upon this scheme for the overthrowing

of triumphant villainy, it is well known

that Judge Wallace had made exhaus

tive investigation of the various legal

questions that were likely to arise and

was fully convinced of the soundness of

the conclusion that he had reached.

‘Hence upon the discharge of the grand

jury he read an opinion which amounted

to a legal disquisition upon the questions

treated by the Supreme Court and upon

which were based the grounds of im

peachment of the validity of the grand

jury. Of course Judge Wallace was

too well disciplined as a lawyer and too

mindful of the obedience due a decision

of the Supreme Court to undertake to
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assume a rebellious attitude as to the

binding force of the judgment of the

Court. His object in giving to the

world his views upon the legal proposi

tion involved was that in the esti

mation of the members of the bar,

and the public generally, he should

stand vindicated as far as the integrity

of his motives was concerned. But the

work that he did was not unfruitful

of wholesome consequences. The fear

inspired by the movement penetrated

to the abodes of wrongdoing, and for

many years good government prevailed

in our city.

The paper above referred to which he

read upon the dissolution of the grand

jury found its way into the legal

literature of the times, and received

widespread recognition as a master

piece of forensic discussion.

One way of testing a man's intellectual

stature is by comparison with others;

in fact it is by that method that we

reach conclusions upon controverted

questions of fact, such as the beauty

of a picture, physical dimensions of an

object, the character of a people and so

forth. Adventitiously it has occurred

that I have tested the deceased by the

method of comparison. Immediately

after the inauguration of Grover Cleve

land, upon his first election to the

Presidency, I was in a public position

in Washington. At the election of Mr.

Cleveland, by a coalition of circum

stances involving no merit of my own,

I was the only Democratic Congressman

that was elected west of the Missouri

River. Judge Wallace at that time

held no public position, and to assist

me by his counsel he came to Washington

and was brought into daily intercourse

with cabinet ministers and others dis

tinguished in the annals of the country.

It may have chanced that you have

seen a man of talents and character

placed alongside of one who is really

great, the result of which is, that

the first shrivels up, and the last in

creases in stature. But when I saw

Judge Wallace marshaled alongside of

the nation's chieftains, he was not the

one to shrivel. His qualities, upon his

introduction to President Cleveland,

were of a nature so captivating, and his

greatness was so readily discerned, that

as I know from the President himself,

Wallace became installed at once as one

whose wisdom and patriotism could

be implicitly relied upon. I betray

no confidence at this day in view of my

knowledge of the fact, that if a vacancy

had occurred upon the Supreme Bench

of the United States during Cleveland’s

first administration, Judge Wallace

would have been appointed.

Now let me be understood respecting

one matter. I have said that if Judge

Wallace had anything to do, he did it

well; but I have further said that his

industry was not of the bustling, restless

character; to the enjoyments of belles

lettres and particularly the biographies

of great men he was keenly alive.

I remember to have spent an evening

with‘ him just as he had completed

reading the life of Daniel Webster by

Harvey, a work which presents with

great fidelity the true Webster; upon

my stating that I had never read the

book, be poured forth, until the evening

was gone, a stream of quotation from

and comment upon the work-giving me

‘its very essence in a way that I shall

long hold in memory.

The task were a vain one to attempt

to place upon paper the multiform

endowments of this man. By one of

higher capabilities than myself an ap

proach to it might be made. Not by

me. Much might be said, but the

effort only demonstrates the limitations

of the language. The canvas invites the
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artist, the implements of art are at hand,

the theme is a. mighty one, but the genius

of the artist is wanting.

Turning the leaves of the volume

of his life, where is the chapter or para

graph that his family or friends would

wish efiaced—-where are the acts public

or private in his diversified career that

we would sweep into oblivion? There

are none—nothing to erase, nothing

to revise, no step to retrace, nothing

that were his life to live again we would

not wish to see repeated.

He is gone and his loss will not be

supplied; we shall not look upon his

I

To Lord Coke

By HARRY R. BLYTHE

E prate of greatness in our age,

Vaunting our peerless legal sage

As if another king could reign

In thy well-won domain.

All, all is treason,—we are clowns

Who think to wear a monarch’s crowns,

Yet vassals are we, none the less,

Forgive our littleness.

The times may change, the king lives on;

So shalt thou live when we are gone,

Robed in the matchless purple gown

Of thy undimmed renown.

  

like again; his example to lead, to

counsel, to revive the drooping spirit,

to strengthen the weary and to sustain

the step that falters will still be with

us-but not his magnetic presence, not

the voice to the expressions of which

our unconstrained homage yielded glad

obedience.

As a judge, in the books he leaves

indestructible memorials of his learning

and his intellectual power-these will

live co-existent with the matchless

institutions bequeathed us by the

fathers of which he was the sturdiest

champion.
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By E. DEFOREST LEACH

HE desirability of uniform divorce

legislation is obviously a much

larger question than whether the states

should adopt the uniform law proposed

by the Divorce Congress, and advocated

by the Hon. Walter George Smith

in his article in the May number of this

magazine. But owing to the limited

space at my disposal, I shall confine

my discussion to the proposed law and

the reasons therefor as presented by Mr.

Smith without any attempt to consider

the various features of the bill or the

many purely legal objections thereto

which are patent to any experienced

lawyer.

There is probably but one point

concerning this recommendation upon

which Mr. Smith and I are agreed, i.e.,

that it is not perfect or satisfactory

to any one at all interested in the subject.

According to Mr. Smith's idea, the only

good divorce law is one which absolutely

prohibits divorce, and that is the only

kind of an uniform divorce law with

which he and many of those who

assisted him in the Divorce Congress

will ever be satisfied. Their zeal in

this behalf has exceeded their dis

cretion, for they now boldly announce

that it is not desired that states having

stricter laws than the one recommended

should adopt the recommendation. It

would seem that the only way to obtain

uniformity is to have all states adopt

the same law. Consequently, I think

I am justified in charging that these

gentlemen are not sincere in their

desire for uniform divorce legislation.

They are simply taking advantage of

the state of the public mind, and, under

the pretense of securing uniformity,

are urging only states with more lenient

laws to adopt what they claim is soon

going to become the prevailing style

in divorce legislation. I openly made

this charge on the floor of the Divorce

Congress, and subsequent events have

only confirmed what was then but a

suspicion.

It is always more profitable to study

the conditions under which legislation

is secured than it is to analyze the

enactments. Consequently we may

learn something worth while about the

recommendations of the Divorce Con

gress by glancing at the Congress itself.

The session which met in Washington

is conceded to have been one of the

most distinguished gatherings ever as

sembled in that city. There were

learned lawyers, judges, Governors,

United States Senators and Congress

men, distinguished representatives of

various religious denominations, in

cluding several varieties of bishops. The

most notable thing, however, about the

gathering was the absence of persons

who had distinguished themselves as

authorities upon the scientific questions

involved in the solution of the problems

considered by the Congress. There

was but one physician, a lady, who left

before the Congress closed because she

became disgusted with the manner

in which the discussion of the conditions

well known to her profession was re

ceived by some of 'the more ecclesiastic

ally inclined members of the Congress.

The majority of the delegates seemed

actuated by a desire to advertise their

orthodoxy rather than to consider facts

or do what was for the greatest good.

These were the people who, having been
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in the majority, presumed to act as

arbiters of one of the greatest social

problems that has ever confronted

the race. What they did not know

about the divorce question is very

clearly shown by the recommendations

and the address accompanying the

same.

I suppose I am one of the “very few

radical individuals" referred to by

Mr. Smith, for I do not admit that

divorce is of itself an evil. While I

care nothing about the name, I maintain

that a man may be just as radical in

insisting that divorce is an evil as in

holding the opposite opinion, and that

he may be no more “sane, conservative

and moderate" in urging an uniform

divorce law as a means of suppressing

the evils incident to divorce than in

opposing such means. Especially is

this true when he admits in the same

article in which he is urging the adop

tion of his cherished plan of uniformity,

that it will not “stop divorce or mate

rially reduce the number of decrees.”

At any rate, I never could see why it is

always necessary to inject so much of

the teachings of Christianity or of any

other religion into a discussion of the

divorce question. The phenomena in

volved are not religious, theological

or ecclesiastical, and the legal problems

seldom arise except as to methods of

procedure. While it is true that the

Church has attempted to assume control

of the matter and settle all problems

incident to marriage and divorce, yet

it is also true that these problems have

very stubbornly refused to be thus

settled.

The loosening of the ties of dogmatic

faith is only a necessary result of in

creasing civilization, and the fault is

with the dogma. It may be safe enough

to dogmatize as to the unknowable,

but it is mighty risky to dogmatize on

matters within the range of human

experience because of the probability

of the loss of respect for both the dogma

and the dogmatizer. Our present day

methods of intercommunication are

materially increasing such risks, too.

People are just beginning to learn

that divorces, in some form or other,

have been co-existent with marriage;

that they existed long before Christian

ity or Christian dogma, and that they

will probably continue to be an element

in the social organization a long time

after Christianity has ceased to dog

matize. We are also learning that a

man's religion, regardless of any claims

he may make for it, is never any better

than he makes it or any worse than he

permits it to become; so, if his religious

dogma does not conform to well attested

social requirements, it is very good

evidence that his religion needs reform

ing rather than society. In making

this statement I trust I am not insensible

to the great service Christianity has

rendered to civilization, but I also

recognize that civilization has rendered

a great service to Christianity. Happily

the work of neither is yet ended.

I deny, however, that the separation

of marriage and divorce from religion—

or, more strictly speaking, from ecclesi

asticism-has robbed the former of

any of its intrinsic sacredness. A

marriage is, and always has been, sacred

just to the extent that the man and

woman who jointly assume the obliga

tion make it so, and there is no power

yet known which can alter this. Neither

is there any power which can give

sacredness to a marriage independent

of the parties thereto. When it does

not exist, both public and private

morality demand that the marriage

contract—for, under the conditions, that

is about all there is left of it-—be dis

solved.
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Of course, this view necessarily re

quires a different conception of morality

from that invented for us by the the

ologians of the middle ages. While

religionists have always denounced any

moral ideals which either conflict with

or have a tendency to supersede their

religious teachings, yet it must not be

overlooked that when their own morality

or that of their doctrines is in question

they take refuge in the statement that

religion and morality are separate and

distinct and that religion is their business.

But the statement that men and

women cannot live moral lives because

of their own innate sense of honor and

justice and without unconsciously be

coming indebted to Christianity neces

sarily implies that there was no morality

before Christianity and can be none

outside of Christian influences. Of

course, a doctrine of this kind is not

unexpected from so misanthropic a

religion as orthodox Christianity, and

we are therefore not surprised, although

appalled, at the hardship, suffering

and misery which a portion of the race

has endured because of the influence

of these teachings. Whatever may be

the true criterion of morality, it is

sufficient for this discussion to say that

there are many who have come to believe

that morality does not consist entirely

in being continually uncomfortable.

The proposition that “the same act

done under color of law, when divorce

is permitted, is not more moral than

when forbidden in a country where no

divorce law obtains," while true, causes

me to suggest that an act, which in

itself is not immoral, is not made so by

the enactment of prohibitive legislation,

by religious dogma or social conventions.

It is naturally expected that a man

who opposes divorce because of its

immorality and attempts to hide behind

the statement above quoted as a cause

for so doing, would be prepared to give

some reason for his conception of im

morality other than that the granting

of divorce is in conflict with ecclesiastical

or state legislation as well as traditional

social ideals. Never having heard those

who delight to call themselves “con

servatives” attempt this feat, I therefore

challenge them to show wherein divorce

is of itself any more immoral than the

marriages which it terminates.

Indeed, the best authorities upon

social problems are agreed that divorce,

instead of being a disease, is the only

remedy for many far worse social con

ditions which are conspicuous in societies

where divorce does not exist. I think

this view is rapidly gaining ground

among all peoples except those who

are still encumbered by their heritage

of dogmatic faith. The large increase

of divorce in foreign countries and the

important role which a demand for

more liberal divorce legislation is at

present playing in English politics,

is very good evidence that the changing

of opinions upon these matters is not

due solely to American legislation or

to the absence of uniformity therein.

The extension of this conception of

divorce naturally affects the number

of statutory causes therefor. For,

as soon as it is recognized that there

may be conditions in matrimony which

are unavoidable and essentially im

moral, the reasonable expectation would

be for legislation to meet them and

avoid the undesirable consequences cer

tain to result from their continuation.

While adultery, desertion, insanity and

other statutory grounds each play their

part in court as being the cause for

divorce, it is not unlikely that there

are more deep-seated and influential

causes which are never considered by

the court.

This conclusion may be drawn both
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from an examination of individual cases

as well as from the fact that about the

same proportion of divorces are granted

regardless of the number of statutory

grounds or their nature. People usually

decide to get a divorce and then do

whatever the legislature, in its wisdom,

may require of them to obtain the decree.

In fact, the more numerous the statutory

causes and the more liberal the procedure

the less need there is for misrepresenta

tion or attempts to beat the law, and

the less the immorality connected with

divorce. Because New York has seen

fit to require one of the parties to a

marriage contract to commit adultery

in order to have the marriage dissolved,

instead of decreasing immorality, has

resulted in forcing upon the good people

of that state the stigma of having nearly

five times as many cases of adultery

proven against them in proportion to

their population as has their sister state,

Pennsylvania. A man must be trained

to dogmatic conceptions of things,

and insensible to both reason and

humane impulses, who can boldly persist

in pleading for an extension of that

type of morality.

It is only people of this class who

recommend divorce without right of

remarriage, little considering the con

sequences of having a considerable

proportion of society capable of doing

anything except to lawfully marry.

The experience of England for over

half a century with a system of this

kind and the results therefrom, which

are many times worse than any con

dition caused by our legislation, ought

to silence forever any such agitation.

The method of curing immorality by

more serious immorality is no longer

popular in a civilized society.

Personally, I had much rather assume

the consequences of introducing into

society a condition which will raise the

standard of morality in marriage than

to assume the responsibility for condi

tions in a society where marriage exists

without divorce.

The scandal in the case of Haddock

v. Haddock, (201 U. S. 562) while

regrettable, lies with the Supreme Court.

That five of the members of the highest

judicial tribunal of the land should be

so dominated by ecclesiastical or other

prejudice as to pervert the express

terms of the Constitution and overrule

the well established intrepretations

formerly laid down by the same court

when otherwise constituted, and then

attempt to justify such action by an

apology of over fifteen thousand words,

is, indeed, little short of scandalous.

Especially is this to be condemned

when such a decision is certain to work

great hardship to multitudes of innocent

persons and cannot possibly benefit

anyone further than to tickle individual

prejudices. That four of the members

of this court refused to concur shows

how nearly this scandal came to being

avoided.

While the number of migratory di

vorces has been greatly overestimated.

there is still a very great evil connected

therewith. Statistics show that there

never have been over three per cent

of the divorces granted of a migratory

nature, yet there is necessarily a great

wrong committed when a citizen of one

state feels that his rights can be better

adjudicated elsewhere. New York,

because of its very strict law, has, per

haps, furnished more victims than any

other state, for there are many people

in that state who have too much self

respect to stoop to the act the legislature

has named as the price of a divorce

Some who have the means, swallowed

their pride and changed their residences

to other jurisdictions. Many did not

have the means to do that and they



The Position of Attorneys in Germany 391

were forced to meet the legal require

ments. No one knows how much

sufiering has resulted to those who

could not do either. Is society any the

better for their sufierings?

While I submit that there is not a

single argument in Mr. Smith's article

in favor of the adoption of the proposed

law which is founded upon human

experience or accumulated data—and

I doubt whether such arguments can

be secured from such sources,—the

mere fact of the publication of such an

article by so distinguished and zealous

a publicist as its author is recognized

to be, is of itself one of the strongest

arguments against the adoption of the

recommendation. We today know

nothing about the cause for divorce.

The importance to society of the scien

tific study of sexual phenomena is

recognized by only a few. The authori

tative works upon sexology have all

been written within the past generation,

and are few in number. Yet there are

those, who, without considering causes,

Moundsville, West Virginia.

have allowed changing moral and social

ideals to so irritate their imaginations

that they can see nothing but dire

disaster to any form of society as a result

thereof and are eager to prepare and

urge the adoption of laws to prohibit

the inevitable.

There always have been and probably

always will be those whose very god is

tradition. To them the unpardonable

sin consists in expressing dissatisfaction

with the old. If the proposed law were

adopted by all the states, it would be

practically impossible to ever thereafter

secure any better legislation, unless

conditions became absolutely intolerable.

The fact that the law had been prepared

and recommended by so distinguished

a body of men and women as the Divorce

Congress and adopted by each of the

states would make it sacrilegious for

any one to attack it. The reverence

for the Congress would increase with age,

until, in time, it would be considered

to have been inspired and its work as

sacred.

The Position of Attorneys-at-Law in Germany

By DR. O'r'ro SIMON

A'r'rormsy AND COUNSELLOR-AT-LAW, Mammsm-on-Rnma

HE United States and Germany are

countries between which an im

portant commercial and industrial inter

course exists. This is easily proved by

the fact that for instance in the year

1908 the United States exported to

Germany goods amounting to 1,282,000,

000 marks and imported from Germany

merchandise amounting to 507,000,000

marks. Consequently many lawsuits,

questions of law, compromises, etc.,

must needs arise between the two coun

tries. If we further consider that a

large percentage of the population of

the United States is of German origin

(probably about ten millions) and on

account of this fact many matters of

inheritance are constantly to be settled

on both sides of the Atlantic, there can

be no doubt that laws and customs in
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the United States and vice 'uersa (in

Germany) ought to be of interest to

lawyers of both nations.

Lawyers in the United States are very

well placed in regard to cases (of their

clients) which concern the United King

dom because the language in both coun

tries is the same, which is a matter of

great importance. In consequence,

lawyers of the United States are also

more or less intimately acquainted with

the English laws. It is quite different

in regard to the legal matters which

lawyers of the United States have to

settle in Germany. It would be of great

interest to many lawyers in the United

States to acquire some information re

garding the position of their professional

brethren ,in Germany (their fees, etc).

In this respect there still exist many

erroneous opinions in most quarters.

For instance, in many publications in the

United States there is little difliculty in

finding such assertions as: “Lawyers of

the United States forwarding business

to their German colleagues are entitled

to claim a part of the fee." In other

instances lawyers and private people

in the United States, applying to Ger

man attorneys, want to know “if he works

for a percentage or what fees he asks,”

etc., confounding the system of fees

used in the United States with that of

our German laws. The following most

important fact is therefore worthy of

note :—

The German Law (Gebrehun Ordmmg

far Rechtsanwiille —- Reichsgesetz ‘00m

7, juli 1879) fixes the exact fees which a

German attorney-at-law has to claim

for all kinds of professional work. Thus

the Rechlsanwalt can charge his client

neither more nor less than these fees

fixed by law which applies to all matters

of the Civil Code and of criminal cases.

The amount of the Rechtscmwall fee

depends exclusively on the value of the

object of contention, so that the very

moderate fees rise proportionately to the

amounts involved.

It is an old though still unfulfilled

wish of German lawyers to have a new

fixed list of fees;——not made after the

old and low standard of the year 1879.

but made with consideration to the

changes—the numerous decided changes

—which have taken place since that

year.

To understand the position of a Ger

man attorney the following may further

be mentioned :—

In connection with the Landgericht

(Oberlandesgericht) the Supreme Court

of Germany (Reichsger’ichl) at Leip

zig, there is a rule for lawyers called

Anwaltsz'wang, by which no one can

appear for himself before a court. Hence

he must be represented by an attorney

and only by an attorney recognized by

that court. Matters stand otherwise

with the Amtsgericht or City or

Borough Court, where a man is not

compelled to engagea lawyer to repre

sent him.

In this Court, however, no sum higher

than six hundred marks or one hundred

and fifty dollars can be sued for.

Further, the claimant is required to

appear continually in person, which in

volves a considerable loss of time and

infinite trouble. Thus this permission

is hardly ever taken advantage of, and

the lawyer is also generally engaged to

represent his client in these cases.

The Rechtsanwalt is attorney and

counsellor-at-law all in one (in En._.,—

land solicitor and barrister). The Rechis

anwall can never be a business man as

is the case in the United States.

The exercise of the law is not to be

considered a. calling or profession, but is

to be looked on more as a public office.

According to the lawyers’ code of the

1st of July, 1878, lawyers are charged



The Red Robe 393

publicly with certain duties. Thus, he

is obliged to have his residence in the

town or district where he is appointed

(so called Residence Duty). Further,

he must conduct himself in and out of

office in a way befitting his professional

and social standing (i. e., duty due to his

rank).

Thus a lawyer is forbidden to adver

tise in newspapers, by canvassing, etc.,

or to buy or take over a practice

already made, as being unworthy of

his calling.

His position in society is between ofli

cials and scholars and through custom

  

and law he is compelled to keep this

position to the last degree. This com

pulsion to keep one's rank has given

rise to the existence of committees

called Anwaltskammem whose duty

it is to keep a strict watch that no

lawyer dishonors his calling. These

committees have a strict code of punish

ment ranging to complete expulsion from

oflice.

In this way the lawyers in Germany

have a good and honored position; in

fact there is scarcely a country in which

the lawyer enjoys more respect and confi

dence.

The Red Robe

By CHARLES E. GRINNELL

HILE our respect for the legal and

natural rights of individuals and our

jealousy of ofiicial power have unintention

ally given opportunities for excessive delays

in punishing persons convicted of grave crimes,

the English people have recently imitated

that respect and that jealousy by their new

law for Criminal Appeal. That is an attempt

to protect even a convict from too speedy

punishment for fear of maldng mistakes by

doing injustice when justice is intended and

is more needed even by society than speedy

execution. And while prosecuting officers in

the United States have been complaining of

the extraordinary facilities afforded by our

system for the unjust defense of the most

brazen enemies of law and order, the French

people have not only recently checked the

license heretofore practised of bullying accused

persons to obtain admissions, but in a char

acteristic way their sentiments have been

dramatically expressed by the revival upon

the stage of the Thédtre Frrm§ais of a remark

able play "La Robe Rouge," by Brieut, which

was played for the first time about ten years

ago in the Theatre du Vaudeville.

This play represents the loss of justice

caused by ol’ficial ambition to succeed through

convicting persons who are accused whether

really proved to be guilty or not. One of the

leading characters of this piece, in which

then are many strong types, is a prosecuting

oflicer of middle age longing for promotion,

but too honest and independent to strive for

it in the usual political channels. He regards

success as the crown of merit and wishes to

earn the reward which he idealizes by legiti

mate professional usefulness. He has a wife

who loves and respects him, but thinks him

too unworldly for a father of a daughter who

needs a dowry and of two sons who require

education and a start in business. He keeps

his own promises and trusts the promises of

politicians who temporize with him. Mean

while other lawyers, his inferiors in attain

ments and character, gain positions which

should have been shared with him. The dis

trict of the jurisdiction within which he is the

responsible prosecutor has fallen behind other

districts, for its statistics do not show a

vigorous administration of criminal law by a

record of many arrests and a large proportion
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of convictions. Therefore his ofiicial superiors

are indifferent to his modest advances, and

his colleagues treat him as an impracticable

dreamer. He is forever waiting for the

chance which almost every one of them is

trying to make for himself.

At last his chance seems to have arrived.

A capital crime has been committed in his

district. A rich old man has been murdered

in his bed by some person unknown and the

neighborhood and all official aspirants for

glory are eager for a brilliant investigation,

a sensational trial, and a result which shall

show that in this district the government

governs and deserves recognition.

But it happens that the desired excitement

is dampened somewhat at the start by the

scruples of a local judge before whom the case

is first brought. One of the witnesses is an

honest countryman who lived near the mur

dered man_ and who saw some strangers—

vagabonds-coming from the house of the

murder in the early morning just before it

was discovered. Naturally the judge sup

poses the crime to have been committed by

that party. But the search for them or any

of them has been unsuccessful.

The community and the profession demand

at least a scapegoat. The old judge grows

nervous and restless under the publicity of

methods to which he is not accustomed. He

even takes the trouble to mll upon the prose

cuting officer to complain of the distasteful

prospect of a vulgar display of advocacy when

the case shall be opened against whomsoever

it may be. Then he says that he does not

feel well and finally refuses to go on with the

use. Thus the prosecuting officer is thrown

upon his own resources to find the criminal

and success.

The old judge's refusal comes on the day

when the prosecuting officer is giving a dinner

party for politic reasons to his professional

brethren at the close of the term's work. In

making the house ready for the company the

maid of all work finds a box which has to be

moved and which contains a red robe that

was bought two years before by the prosecut

ing officer's wife when she expected him to be

promoted to an office permitting that dress.

It is "la robe rouge," which gives its name

to the play.

While waiting for the guests to arrive the

prosecuting officer, happening to see the box

opened, puts on the red robe and expatiates

before his wife and daughter upon the superior

impressiveness which he might have before

judge and if dressed in such a costume.

While he is posing and making a trial speech

to an imaginary jury the guests arrive and the

red robe has to be suddenly taken off and put

away.The guests are a scheming judge who was I

a peasant's son, and his wife who is well

matched, also another very skillful judge who

is besides a man of pleasure and is quite ex

pert in the arts of a double life. also an old

outspoken judge who is retiring from office

after a long and unambitious service and says

that now he finds he has nothing to hope

for but has the right to judge according to his

conscience in an inferior court, and a young

awistant of the prosecuting officer who studied

law because his family wished it and does not

relish the fashion of treating one's magistracy

as a career for the display of talents instead

of the practice of the most difficult virtues.

After a conversation which brings out their

characters they talk about the recent murder

case and the failure to find any one against

whom the crime can be proved. The schem

ing judge suggests that being a peasant's

son he cannot help being blunt, and takes

his host to task for not bringing more grist

to the judicial mill to swell the importance

of the district in the trial records. The host

replies that he has "given orders" for zealous

service even against smugglers. who are

common there. The retiring judge draws

out the young assistant to confess that he

dreads his career because he would prefer to

devote himself really to justice and mercy.

At which the old retiring judge says that the

young man has mistaken his role and should

have been a priest. Soon the sporting judge

exclaims that the fact is that the scrupulous

judge who had had charge of the murder case

was not the man for the job, and claims that

his own more varied experience in criminal

cases would dictate a more successful search

for the real criminal.

He is urged by the company to speak freely,

and after a little coquetting about his reluc

tance to seem to set his opinion against that

of a colleague he lets himself go and asserts

flatly that thus far the investigation has been

fundamentally mistaken because it has as

sumed a vagabond was the criminal. He

argues that the facts require a different ex

planation. He recites them as follows: “In a

lonely house there is found one morning an

old man of eighty-seven years of age murdered
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in his bed. His servants who slept in an

adjoining building heard nothing. Nor did

the dogs bark. It is true some money or

securities were stolen, but also certain family

papers were taken. Remember that. It had

rained the night before and footprints in the

garden showed that some one had passed there

whose right toe was out of his worn-out shoe.

The judge who had charge of the case relied

upon this evidence and declares that the

murderer was a vagabond. I say this theory

is false. The murderer was not a vagabond.

The house was isolated and it is well known

that within a radius of three or four leagues

no tramp had been begging for anything to

eat during the hours before the crime. Here

the imaginary tramp, if there was one, would

have eaten and drunk at the house of the

murdered man either before or after the

murder. But there is no trace which permits

such a supposition that this was done. Imagine

then, a man arriving exhausted by fatigue.

He asks alms. He is refused. He conceals

himself, and when night comes he robs and

murders. There is wine, bread, other food;

but he departs without touching it. Is it

probable? No. If one says he was disturbed

and fled, it is false, because your witness

declares that he saw the Vagabond in the

morning some distance from the house and

that the crime was committed before mid

night. If my respected colleague, in addi

tion to his rare qualities, had experience in

such cases, he would know that empty bottles,

glasses, the remnants of food left on the table,

constitute, so to speak, the signature which

murdering tramps leave at the place of their

trespasses.”

The peasant judge says, "True.

that detail to be so."

The old retiring judge whispers to the

young assistant. "That would lead to con

demning anybody who happened to know

anything."

“Go on, go on," says the prosecuting

attorney.

“Then," continues the sporting judge, "my

respected colleague should have known this:

after food a Vagabond needs shoes. This is

so well known that tramps in prison beg shoes

of the government to go to court with.

According to the footprints the presumed

crirninal's foot was about the size of that of

his victim. Yet he did not take his shoes.

Once more, if the assassin was a tramp, an

expert in begging, tell me why he chose a

I know

  

lonely road when there was a road near there

where it is traditional never to refuse alms

to such travelers. One word more. Why

did a tramp steal family papers which would

identify him as the murderer as soon as he

met the next gendarme? No. gentlemen, the

guilty man was not a Vagabond. If you

want to find him, don't hunt for him on the

highways, seek him in the neighborhood of his

victim; look for him among those who whether

relations, friends or debtors, had an interest

in the disappearance of the victim."

“Very just," says the prosecutor.

"Admirable in logic and clearness," says

the peasant judge.

The sporting judge adds with confidence,

"Believe me. It is a simple matter. If I had

charge of the investigation I guarantee that

before three days were over I would have the

murderer behind the bars."

"Good!" says the prosecutor.

Then the host announces to the company

that the scrupulous judge has just retired

from the case, and formally offers the charge

of the case to the sporting judge, who promptly

accepts and promises to find the criminal in

three days. whereupon the enthusiastic com

pany go out joyfully to dinner and the host

orders some of his best wine to celebrate his

crescent hope of a conviction and-1a red robe.

Then the play begins in earnest in the

second act, which opens in the office of the

sporting judge. His assistants are watching

there for him and exprecs some curiosity as

to why he is always tired when he returns

from Bordeaux, where he was yesterday.

His confidential assistant says that a magis

trate of this district is always tired when he

returns from Bordeaux. Then the sporting

judge arrives, bustling but looking rather seedy

and complaining of a headache. His confiden

tial assistant soothes him by giving him some

rare postage stamps which have turned up

among ofiicial papers. And the judge's keen

delight in this fad is brought out much to the

amusement of the audience.

Then the judge examines his morning's

mail, lays aside the chief papers and reads

with a knowing smile a scented note. The

audience gladly responds to this point. At

last he begins to consider the business of the

day, when a visitor is announced. He is

irritated at the interruption, but when he

learns that the visitor is a deputy of influence

he sends his assistants out of the room and

admits the deputy.
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The deputy is a politician with the “fatal

gift" of familiarity. He lets it be understood

that he has just dropped in to say "how do

you do" and to learn any news that there is.

He asks casually about a new prisoner who

has been arrested for the murder since the

sporting judge took hold of the case. The

judge is flattered by the reference and in turn

fiatters the deputy by permitting him to be

present during the personal report of a mili

tary officer, a lieutenant who had charge of

the arrest of the new prisoner. The lieute

nant says that he is sure that they have

caught the right man. The judge asks him

why. The lieutenant answers that the pris

oner has already been convicted several times

for assaults; that fifteen years before he bought

a vineyard of the murdered man; that he

complained afterwards of the bargain; that

he sold the vineyard himself after keeping it

ten years; but that he had to continue certain

payments to the murdered man nevertheless;

that after his arrest the neighbors’ tongues

were loosed and one said the prisoner had

said it was stupid to have to pay money to

such an old fellow; and another said the

prisoner had declared that it looked as if

God had forgotten to take away the old follow.

The lieutenant had also found that the

prisoner owed money to the murdered man

which would fall due about a week after the

date when the murder was committed. The

judge impresses the deputy by saying to him,

"Singular coincidence," and asks whether the

prisoner was in need of money. He learns

that he had been borrowing lately. The

lieutenant quotes the neighbors as saying

that the prisoner was a surly fellow and they

were not surprised by his arrest on such a

suspicion, for he was the kind that could

have struck such a blow. And on the other

hand, all the neighbors were favorable to the

prisoner's wife, praising her as a model house

keeper and good mother. They had two chil

dren. The mother's morals were reputed to

be irreproachable. The lieutenant then re

called the fact that at the moment of the

arrest the prisoner said to his wife, "I am

caught." The judge wrote these things down.

The deputy warms to the chase. The lieute

nant adds that one of his soldiers can testify

that he overheard the prisoner say to his wife,

"Let nothing tempt you to admit that I

went outside of our house last night."

The lieutenant then proceeds to tell about

what he learned from a witness for the defense,

the countryman who saw the vagabonds com

ing from the murdered man's house-but the

judge chides him before he can tell this story

before the deputy, and says, "Oh, yes, I have

read that person's deposition. It is of no

importance. Thanks. Prease write out your

report and summon your witnesses." The

lieutenant takes his leave.

The deputy compliments the judge upon his

power of divination, and asks how he ever

came to suspect that prisoner.

The judge says that finding out a guilty

person is an art; that a good investigator is

guided not so much by facts as by a kind of

inspiration. But the deputy would like to

know about the story of the witness for the

defense. The judge tosses that off by saying

he is a false witness because he had some

business with the prisoner, and accused the

vagabonds, and besides he is a Basque and

would like to cheat the court by a false oath.

The deputy is still puzzled by the judge's

unwillingness to entertain the theory of his

predecessor. Then the judge counters by

saying:,—

"Why suspect the poor vagabonds? I am

like you, Mr. Deputy, I know your love for

the poor and lowly, and I do not direct my

suspicions exclusively against the miserable

creatures who have neither friends to help

them nor bread to eat." The deputy ex

presses delight at finding not only an able

judge but one who shares his own profound

ness of opinion, and says that now the news

papers should oease attacks which they had

begun against such a judge. The judge dis

claims any such hope, for he says that he is

willing to suffer as a magistrate any unpopu

larity that may come from openly supporting

as a citizen the candidacy of the deputy

himself. The deputy is profuse in thanks,

but warns the other to be prudent—to do

things quietly—acoording to the advice of the

keeper of the seals, to whom he refers by his

Christian name. The judge asks, "Then you

are intimate with Monsieur the keeper of the

seals?" The deputy asserts with a signifi

cant gesture, adding, "We had to do with the

Commune together."

The deputy takes up his hat to go and says.

"By the way. what kind of a man is that

prosecuting officer?" The judge replies, "Very

attentive to his duties—even scrupulously

so." "But I mean politically," says the

deputy. "We cannot blame him for belong

ing to a camp diametrically opposed to ours,"
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says the judge. uI-Ie is narrow-minded,"

responds the deputy as he glances at a paper

on the judge's desk, and adds, "I have just

caught sight of the name of a case against

so and so, a friend of mine—one of my best

election agents, and I assure you that there is

nothing in it. I know that my friend is

incapable of the things he is accused of. I

told that prosecuting oflicer so, but now I see

that he persists in pushing the case against

him."

The judge shrugs his shoulders and replies,

"All that I can say is that I will study these

charges with especial care."

Says the deputy patronizingly, “I think too

much of you to ask more than that. And

now do not let me waste any more of your

valuable time. Keep up your courage." He

goes out with the same festive air with which

he entered. The judge bows until he is out

of sight, and as he returns to his desk says to

himself. "I don't think our deputy will

have a very bad opinion of me, and the fact

is I did, indeed, have a pretty good scent

when I suspected that prisoner. ‘Now I

must make him confess everything as soon

as possible."

At that moment a telegram is brought in,

directed to the judge. When the messenger

departs the judge reads the telegram as fol

lows:—

"Diana is in jail. The papers in the case

were sent yesterday to the attorney-general."

He is much disturbed, exclaiming, "This

means me, then. Damn those women." He

controls himself, settles himself at his desk,

and calls his assistant to go to work.

The first order he gives is to set at liberty

the deputy's friend and to dismiss the case

against him. Then he orders in the witness

for the defense in the murder case, the

countryman above mentioned. He bullies

this witness with arrogant criticism of his

way of telling his story until the man, who

respects the judge as an oracle of truth and

justice, is made embarrassed. Yet the wit

ness does get so far as‘to tell the substance of

what he saw-—a band of vagabonds coming

from the house of the murder. The judge

twists his testimony up as to the precise date

and the exact number of vagabonds and the

question as to whether the witness saw them

shut the door or not, and sends the witness

away with a warning not to mix in such mat

ters as playing at suppositions before a court

of justice. The witness is glad to escape and

assures his honor that he will not undertake

anything of the sort again.

Then the prisoner himself is brought in by

two gendamies in the presence of the judge

and his assistant. He looks like a sturdy

working man puzzled and distressed beyond

measure.

The judge begins by dictating a formal

statement of the case, by which it appears to

the surprise of the prisoner that his counsel

did not attend at every step of the proceed

ings up to the present, also that the prisoner

has before this refused to answer and was

remanded to jail. The judge asks him if he

will talk now. He consents and the judge

then repeats all that the lieutenant told him

and urges him to confess the murder.

The prisoner stoutly denies it. The judge

goes to him and describes what may have

happened—a dispute about money, a sudden

quarrel, a blow. The prisoner denies. The

judge asks whether he hired some one else to

do it. The prisoner denies. The judge re

minds him that he is a Catholic and threatens

him with the fear of hell. The prisoner does

not fear hell because he denies the act. Then

the judge leans over and whispers in his ear

that his disgrace will fall upon his children.

"You love them, don't you? Tell me. They

are asking about you. They love you—be

muse they don't know yet."

Then the poor prisoner sobs terribly, "My

poor little ones." And the judge takes heart.

“Come now. There is some good left in you.

The jury will appreciate any confession which

you make now. You may escape the supreme

punishment. You are still young. You have

long years before you to expiate your crime.

You could deserve grace, and perhaps see

again your children who will have pardoned

you. Trust me. Confess in your own inter

est." He puts his hand on the prisoner's

shoulder and continues in a soft voice, "It is

true, then? If you cannot speak—only make

some sign. Then I shall know it to be true.

What? I don't understand what you say.

It was you——was it not? It was you?"

"It was not me," sobs the prisoner.

Then the judge tells him that if he can

establish an alibi he may get off. The prisoner

declares that he was at home during all the

night of the murder. But after a struggle he

admits that he went out on the mountain to

search for a horse that he had lost when

smuggling him across the border.

But he did not find the horse and he has
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told difierent stories as to whether he was at

home or abroad that night. He says that he

was afraid of being arrested for smuggling,

and fixed his stories in the way he thought

they would suit the police, since they are so

particular about testimony. The judge sneers

at his forms of invention, and the prisoner

insists that the chief thing is now that he did

not commit the murder.

After he is led out of the office, the judge

and his assistant discuss the value of the

reference to one's children for making a man

wish to confess whether guilty or innocent,

if only to save them from something. “If I

had not had a headache!" says the judge.

And he regrets having disclosed to the prisoner

the improbability of his story about his alibi.

"Never mind," he says, “I can coax his wife

and get the truth out of her all right. The

devil will be in it if I can't do that." He sends

for the prisoner's wife.

The wife is a strong, energetic young woman

of great spirit. She comes in with an openly

defiant air. The judge warns her that if she

does not tell the truth he will have her

arrested as an accomplice of her husband. She

replies that she is not afraid; that she cannot

be an accomplice since her husband is not

guilty. The judge charges her with knowing

more than she will tell. She complains that

it is disgraceful to treat her so. The judge.

asks her if she still persists in saying that her

husband was at home during the night of the

murder. She persists. The judge tells her

that she lies. She persists in denying. Then

the judge says, "Let us examine the value of

your testimony." He opens the report made

by his detectives and says, “Since your mas

riage——ten years ago—your conduct has left

nothing to be desired. You are economical,

faithful, industrious, honest—" “Well?" she

says, "what of that?" The judge continues,

"Wait. You have two children whom you

adore. You are an excellent mother. They

even say that when your son was ill your

devotion was heroic—" "But what has all

that got to do with the accusation against my

husband?" she says. The judge says, “Have

patience-you will see." "Then let me see,"

she replies. The judge goes on. “You are

entitled all the more to credit because your

husband does not practice the same virtue.

Sometimes he gets drunk." "No," she says.

"Come, now," says the judge. “That is noto

rious. He is brutal." “He is not brutal,"

she says. “It is well known that he has been

convicted three or four times for striking and

wounding people."

“Possibly—on holiday evenings there are

disputes. But that was long ago. Now he

is better and I am very happy with him."

“That astonishes me," says the judge.

"At all events," she asks, “does that prove

that he killed the old man?"

The judge says, "He is avaricious."

She says, “The poor have to be so or die of

hunger.”

The judge says, "You defend him well."

“Did you think I would accuse him?" she

exclaims, with a fine burst of indignation.

Then the judge puts the test question as

follows: "Have you ever been convicted of

any crime?"

"Me?” she asks, with a troubled voice.

“Yes-you."

"No," she says, losing all her former force,

"I never was convicted."

“That is queer," says the judge. “There

was a girl with the same name as yours, who

served a month in prison for receiving stolen

goods."

“Receiving stolen goods,"

feebly.

“Now, then, you have not so much assur

ance," says the judge, and he banters her

until she almost faints and the judge orders

his assistant to give her a chair. As she sits

down she says half aloud:-—

"My God! You know that!"

The judge says, "Here is my information,"

and reads, "This girl went to Paris at the age

of sixteen as a companion or domestic in the

family of Mr. 50 and So."

"Is that correct?"

"Yes."

"I will continue. ‘She soon became inti

mate with the son of this family, who was

twenty-three years old. Two years later

these lovers ran away, taking with them eight

thousand francs which the young man had

stolen from his father. On the father's com

plaint, the girl was arrested and sentenced

to a month's imprisonment for receiving

stolen goods. After serving her sentence out

she disappeared. It was supposed that she

returned to her own district.’ Were you that

girl?"

"Yes. Oh, God! But I thought that was

so long ago-forgotten. It is all true, sir,

but remember that for ten years I have con

secreted every minute of my life to expiate

that, to try to refonn. A moment ago I

she repeats,
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answered you rudely. I beg your pardon.

You now have in your power not only my

life, but that of my husband. and the honor of

my children."

“Then your husband is ignorant of this?"

"Yes, sir! Oh, don't tell him. I beg of

you on my knees. That would be a crime,

yes—a crime. Listen-listen. I returned to

my own district, I concealed myself, I would

have rather been dead. I did not wish to

stay in Paris—you understand why.—And

then soon afterwards my mother died. This

man loved me, urged me to marry him. I

refused. I had the courage to refuse for three

years. Then I was so lonesome, so sad, and

he was so unhappy that I finished by consent

ing to marry him. I ought to have told him

everything. I wanted to do so, but I could

not. He would have suffered too much. For

he is good, sir, I assure you" (the judge makes

a gesture of some impatience), “Yes, yes,

sometimes, it is true when he has drunk too

much, he is brutal. I will not lie to you

about that. But that happened less and less

as time went on" (she weeps). “Oh, he

must not know it, sir, he must not know it.

He would go off, he would leave me, he

would take my children away from me" (she

cries out). “Oh, he would take away my

children. I cannot tell you how much harm

it would do. Tell me. Yes, I was guilty,

but did I understand what I was doing?

I was only seventeen, sir, when I went to

Paris. My employers had a son. He almost

took me by force, and besides, I loved him

and then he wanted to take me away because

his relations intended to send him off. I did

what he wanted. I did not know that he

stole that money. I swear, sir, that I did not

know it."

"Very well. Keep cool."

"Let us return to your husband's case,"

says the ‘judge.

“Yes, sir."

“Summon up all your courage, my poor

woman. Your husband is guilty.”

"It is not possible. It is not possible—-"

The judge says with great apparent sin

cerity, “To be sure he has not confessed

but I know that he was not at home on that

night. There are witnesses who have told

me so."

"No, sir. My God-witnesses-what wit

nesses? It is talse."

"Now, don't lose your head," says the

judge. “If you do, you will lose your hus

band. If you stick to your story that he was

at home that night, you will go against the

evidence and lose your husband. But if

you tell me the truth-then if your husband

was not the murderer he can tell what hap

pened-he can tell who his companions were."

“He had no companions," she says.

“Did he go out alone?"

"Yes."

“At ten o'clock?"

"At ten o'clock."

“Did he return at five o'clock the next

morning?"

"Yes, all alone."

"But are you sure it was that evening of the

Ascension?"

Yes."

The judge says to his assistant, "Have you

written that down?"

“Yes, your honor."

The judge then questions her as to her

husband's indebtedness, and she says that he

never told her about it. Perceiving his

point, she exc1aims:—

"No, sir, my husband did not kill a man

for money. It is false-false-false."

"Fake, is it?" says the judge, "Your hus

band began by blindly denying everything

and then presented me successively with two

systems of defense. Now you begin with

falsehood, also. All this, I tell you, does him

no

"All I know is that my husband never

murdered a man for money."

"Well," says the judge, on a new tack,

“perhaps he is not as guilty as I supposed

at first. Perhaps he acted without pre

meditation. Here is what may have taken

place. Your husband may have been a little

drunk and have gone to ask the old man for

more time to pay the debt in. A dispute

arose, the old man was still vigorous, and

there may have been a struggle with the

tragic end that we know. In this case, the

situation of your husband is entirely changed.

He is not the criminal with malice afore

thought, and the punishment for what he did

do may be the very lightest. You see, then,

Madam, the interest you have in obtaining a

complete confession from him. Otherwise,

the jury will go to the limit of severity. Do

you understand me?"

“Yes, sir."

“Do you wish to speak to him in the sense

which I have indicated?"

“Yes, sir."
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Immediately the judge sends for the hus

band, who is brought in again by the two

gendarmes.

She begs him to tell the truth to his honor,

the judge. He says it is of no use trying,

that the judge wishes to find him guilty.

She urges him for their children's sake to try

to defend himself, and she goes so far as to

suggested in a broken-hearted way the very

story which the judge invented as a trap for

them both. But she breaks down while try

ing this invention, and cries out, "I don't

know anything about it, you know, but his

honor, the judge, promised me just now that

in that case you would not be punished, or

only a very little. My God, what must you

say? What ought you to do?"

“Then you, too, believe me guilty?" asks

the prisoner of his wife. "You, too?’I

“I don't know anything more about it,"

she says.

Then the prisoner turns on the judge sav

agely and tells him that this torture is his

invention. And he turns to his wife with a

sudden inspiration and says, “You know

that with all my faults, I believe in God. Now,

I pray God to kill my beloved children if I

am a criminal.”

His wife with the greatest fervor cries out,

“He is innocent!"

“If is he innocent,” says the judge, “why

has he lied all this time?"

“It is you who have lied," says the prisoner.

"You told me that you had witnesses who

saw me go out of our house and you have

not."

"Even if I had none, then, I have one now,"

says the judge. "That is your own wife.

She says you did go out."

“You?" says the prisoner to his wife. The

judge looks in his papers for her statement.

She gazes first at her husband, then at the

judge. She seems to be considering what to

say, and at last looks firmly resolved.

“There," says the judge. "Your wife has

told us that you went out at ten o'clock and

did not return until five o'clock in the morn

ing."

“It is not true. I did not say that,” says

the wife, very sharply.

“But it is written here," says the judge.

“You can write what you like," she says.

“You will have to pay me for this," says

the judge angrily, and he orders his assistant

to prepare a certificate for her immediate

arrest as an accomplice. He sends for the

gendarmes and tells them to take away the

husband and to come back for the wife.

Then the wife startles the judge and his

assistant by a grand burst of virtuous indig

nation.

"So you are furious, are you,’ she cries,

"to miss your aim. . . . You pretend to be

good. You speak softly. You want to make

me send my husband to the scaffold. It is

your trade to furnish heads to cut ofi. You

must have men guilty at any price."

The gendarmes return.

"Take her away," says the judge.

The gendarmes seize her. She breaks away

from them by a powerful wrench, rushes up

to the judge's desk, and says, "You take a

savage pleasure in all this, and call it justice.

You are a brute."

“Take her away. What? Can't you two

men relieve me of this lunatic?" says the

judge.

The gendarmes wrestle with her, she ex

claiming, “Coward! Judas! No pity, and the

poorer the people you deal with the falser

and more cruel you are.” The gendarmes

drag her along the floor out of the room.

The third act opens in the ofiice of the prose

cuting officers. The assistant of the sporting

judge is there awaiting the result of the trial

of the husband, which has reached the argu

ments. The old retiring judge comes in and

wishes to shake hands. The assistant assures

him that this is doing him too much honor.

"Oh," says the old judge, "since this morning

I am a judge no more. My dignity no longer

requires me to be impolite to my interiors."

Then he asks who the old woman is who is

waiting in the ante-room, and learns that

she is the mother of the prisoner on trial.

She has no anxiety about that case because

she is sure that her son is innocent, and that

the jury will be convinced of it. But she

wishes to get her son to come out as soon as

he is acquitted because his business has been

ruined.

A rich neighbor has turned poisonous stuff

from his factory into the stream where their

cattle drank, and the laborers would not

work because he was not on hand to pay

them. She wants legal aid. The judge tells

her some of the details that delay the progress

of justice and of the expense. The old

woman says she thought that justice was

gratuitous in France. “Ah," says the judge,

"yes, but the means of reaching it are not."

It appears by the conversation that the case
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against the friend of the deputy which the

sporting judge dismissed was one of her many

troubles.

Meanwhile the arguments have been made,

and the room is filled with spectators and ofii

cials who are enthusiastic over the brilliant

speech in which the modest prosecuting ol’ficer

met the dangerous appeal to the jury of a dis

tinguished advocate for the defense retained

from the city for the purpose. The only fly

in the ointment for the presiding judge is the

fact just learned that a reporter of a Paris

newspaper was present at the trial and had

to stand up for want of a seat in the crowd of

wuntry people.

In the midst of this excitement the arrival

of the attorney-general in town is announced,

and the oflicials are agitated by the guess

that he has come to offer promotion to the

sporting judge.

The attorney-general arrives, and after

mutual salutations he asks the sporting judge

to remain as the others retire. Instead of

offering him promotion the attorney-general

calls his attention to the case of “Diana," in

which it appears that the sporting judge was

on a spree in Bordeaux and not only mal

treated the polioe when he was drunk but

ventured to claim immunity from prosecution

by invoking his authority asa judge although

he was masquerading in the character of a

military offioer.

The judge suggests that probably the

attorney-general himself was young once.

"Not to that extent," says the attorney

general. The judge refuses to resign on re

quest and is threatened with prosecution and

a scandal. He replies, “Prosecute, but the

scandal will not fall so heavily on me as on the

court. I am almost a stranger here. I am

a bachelor of independent property and the

set that I amuse myself with in Bordeaux

will not think any the less of me because of

this."

He takes leave very politely, and just after

wards the servant announces the deputy, who

has come to see the attorney-general. After

a little preliminary talk the deputy intro

duces the support of the political necessity

which his intimate friend, the keeper of the

seals, thinks requires much quiet prudence at

this time, and says his friend relies upon the

attorney-general to do his part. “Certainly,

if one could tell me what it is," says the

attorney-general.

"That is just what one wishes to assist," says

the deputy, who then discloses to the reluc

tant attorney-general his knowledge that the

attorney-general's own ambitious plans are

familiar to him, and that taking all things

together, a perfect quiet. indeed an abso

lutely dead calm is what is needed to preserve

the equilibrium of all their political friends.

The attorney-general replies that there is no

occasion for anxiety, that the only thing of

importance pending is the new use against

the sporting judge.

"But he is one of my best friends," says

the deputy, "A fair man, an excellent judge,

full of energy and sense. Indeed I have

recommended him to my friend"—1iaming a

superior by his Christian name—“for the post

of counsellor which is now vacant." The

attorney-general then shows him the charges

against the sporting judge.

The deputy glances at them and after tak

ing a turn up and down the room, says, “Yes,

but after all, if you only keep quiet. no one

will know it. No scandal. The judiciary

is attacked enough now without our furnish

ing arms to its enemies."

The attorney—general replies that unfor

tunately the editor of a local paper threatens

to publish the facts unless that judge is turned

out of that district. The deputy laughs and

says there is a comic side to the situation

if the attorney-general will only look at all

sides. The attomey-general asks his mean

ing. The deputy suggests, just as a joke,

that instead of prosecuting the judge the

attorney-general might propose him to the

authorities as counsellor for the vacant post

and thereby please the recalcitrant editor, by

removing him from this district, besides

pleasing the deputy himself, the judge of

course, and the deputy's friend who has the

power to make the appointment, and there

would be no scandal. The attorney-general is

about to exclaim that such a course would be

itself scandalous, when the deputy interrupts

him. “You are mistaken. In politics there is

only scandal when there is publicity." And he

urges the expediency of not risking the repu

tation of the magistrates in general merely

for the momentary punishment of one of

them.

"You do not mean to ask me seriously?"

says the attorney-general.

“I'll tell you what we should do," says the

deputy. "Let us talk with Senator So and

So. You can at the same time say a word

to him in your own favor for that place you



402 The Green Bag

yourself want. You won't risk anything,

and you will succeed. I assure you my

solution is the best. I'll go with you now.

You will get there."

"Never-never," says the attorney-general

feebly, as he lets the deputy hand him his

hat and lead him out.

As they go the assistant in the oflice tells

the attorney-general that the prosecuting

oflicer has asked for a suspension of the trial.

The presiding judge and other oflicials and

spectators enter and express amazement at

the request for suspension, after such a power

ful speech with a sure prospect of conviction.

The judge even asks whether the prosecuting

attorney is ill.

Then the prosecuting attorney comes in

sadly and receives their compliments list

lessly, says he is very tired, and requests an

interview with the presiding judge, who fears

that it may be because of some mistake of

his own in the technical conduct of the trial.

The other officials surmise that the self

distrustful prosecuting attorney is about to do

something foolish.

Then there is a striking scene between the

prosecuting attorney, the presiding judge and

the attorney-general. The prosecuting attor

ney tells them that he doubts the guilt of the

prisoner because of certain points. The attor

ney-general asks him why he should worry

about the defense, since the other side had

studied that.

"But if this man is not guilty?" says the

prosecuting attorney.

"The jury will decide that. All that we

have to do now is to bow to their verdict,"

replies the attorney-general. The prosecut

ing officer ofiers to follow their advice. Each

of them indignantly refuses to give him

advice and tells him that he must act on his

own responsibility and not get under cover.

They wash their hands of his duties, and leave

him to his own resources.

His wife comes in and affectionately inquires

why he is so gloomy just as he is on the eve

of a success which will complete his career.

He replies, "It is the success which frightens

me." Then he opens his heart to her and

explains that he took up the case in a partisan

spirit, prepared it as a mere advocate of one

side, made light in his own mind of points in

favor of the prisoner which in the bottom of

soul he believes to be weighty. “Indeed,"

he says, “I reported everything in the

prisoner's favor, with an incredible naiveté of

bad faith. To practice our profession in that

way is unjust and cruel."

His wife tries to console him by saying,

"Perhaps the jury will bring in a verdict of

acquittal."

"No," he says, “it will convict."

"Why," asks his wife, "did you urge con

viction with such passion?"

"Why, why!" he sighs. "At first I was

moderate, but after I had seen that distin

guished advocate for the defense weep before

the jury, I lost my self-control. And con

trary to my habit, I replied. When I rose

the second time I was like a soldier who sees

defeat before him and fights with despair.

From that moment the prisoner did not exist

for me. I did not care anything about

protecting society or maintaining'the accusa

tion. I fought against the advocate on the

other side. It was an oratorical tournament,

8. comedy of actors. I was bound to win at

any cost. I was bent on convincing the jury,

on bringing it back to me, on snatching from

it the verdict. I did not even think of the

prisoner. I tell you, I thought of myself,

of my vanity, of my reputation, of my honor,

of my future. . . . It is shameful. I re

peat, it is shameful. At all costs I was deter

mined to prevent the acquittal which I felt

was certainly coming. I was so afraid of not

succeeding that I used every argument, good

and bad, even those which pictured to these

startled jurors their own dwellings in flames,

and their families murdered. I called on the

vengeance of God for judges who would not

judge severely. And all this I did in good

faith-or rather, without any consciencch

in one storm of passion, in one blast of anger

against that advocate whom I then hated

with all my soul. My success was greater

than I wished; the jury now is ready

to obey me, and I, my dear, I permit

myself to be congratulated, and shaken

hands with——. See what it is to be an

official prosecutor."

"Don't take it so hard," says his wife.

"There are probably not ten men in France

who would have done otherwise."

"Yes," he says, “and that's the worst of it."

At this moment the assistant enters, saying

that the presiding judge is waiting to learn

when the hearing can be resumed.

“At once," he says.

His wife asks, “What shall you do?"

He turns towards her as he goes out into

the court room and with much feeling of
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apparent relief answers, "My duty as an

honest man."

His communication of his doubts to the

jury causes the acquittal of the prisoner.

The fourth act opens with an amusing scene

in the robing room of the court house when

the business of the term ins closed and the

presiding judge is changing his clothes, while

the peasant judge is toadying him. Then

the prosecuting ofiicer enters and they ask

him if he feels better now that the man whom

he prosecuted is acquitted. He says that he

is very happy over it and that it is better that

ten guilty persons should esmpe than that

one innocent should suffer.

The peasant judge goes out and the prose

cuting attorney accuses the presiding judge

of having done unnecessary harm to the

prisoner and his family by disclosing in court

the fact that the prisoner's wife had had a

criminal record before her marriage. The

presiding judge sneers at the notion that such

people have tender susceptibilities.

"If you don't like the law, you can try to

change it," says the presiding ofiicer.

"Alas," says the melancholy prosecutor,

"if I were in power I should probably do as

others do, and think chiefly of how to keep

the ministry in oflice."

Then the presiding judge hurries off to

catch a train to the country, where he is

engaged to meet a hunting party.

The assistant comes in and arranges with

the prosecutor the release of the prisoner's

wife, who was detained after her arrest on the

complaint of the sporting judge; and gets

permission to allow the acquitted prisoner

to wait in this room to avoid curious spectators

while certain necessary formalities are being

concluded. The prosecutor goes home, and

the acquitted prisoner enters.

The assistant receives him kindly, and says

that at last it is all over. The acquitted man

replies, "It is finished in court, but it is not

finished in my life. I am acquitted. but my

life is mined."

The mother of the acquitted man arrives,

and he breaks down and weeps like a child

at her knees, complaining bitterly of his

wife's past, which he knew nothing of until

the presiding judge mentioned it in court.

His mother tells him his business is ruined,

that his home is seized by creditors, and that

she had to take his children away from school

because they were treated as the children of a

murderer. He says, "We must go to America."

"And." she says, "when they ask after their

mother?"

"Tell them that she is dead," he says.

As his mother retires to prepare the chil

dren for the journey his wife enters the room

where he and she are now alone. He does

not look at her. She says in a voice thick

with emotion.

"Pardon!"

"Never."

"No. Do not say never!"

the judge lie?"

"No."

"Then you are a wretch."

"Yes, but forgive me."

"I should rather kill you."

“Yes, but forgive me."

"You are nothing—nothing but a Parisian

wench without honor, without shame, with

out honesty."

"Yes, insult me. Beat me."

"You have lied to me for ten years."

"Ah, I wanted to tell you. How often

have I begun to tell the frightful story.

But I had not the courage. I was afraid of

your anger, and of the harm you might do-—

I saw you so happy."

"You came out of your prison, from your

vicious life and picked me out as your dupe."

"Oh! To think that he believes that of

mel My Godl"

"You are the cause of all our misfortunes.

You have brought us all under the curse of

heaven. Don't speak to me."

"Have you no pity? Don't you believe

that I suffer?"

"If you suffer, you deserve it. You don't

suffer enough. But why should I be your

victim? My only hope is to forget you."

"Pardon."

"Never."

"Don't speak that word. God alone has

the right to say that. I will go home. I will

be your servant, the humblest~—if you wish.”

"We have no home. We have nothing

left. All is lost. And it is your fault."

“Our children need me."

“You shall not see them again, nor speak

to them ever."

"Oh, no, no. My children, my children

are myself! You can cut me to pieces, but

you cannot prevent my children being my

children."

"You are unworthy to take care of them."

"Unworthy! There is no unworthiness that

lasts. Have I been wanting in anything to‘
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.appear.

them? If I have not been a bad mother, my

right to my children is entire and absolute.

Unworthy! I could be a thousand times more

guilty. More ‘unworthy’ as you say, but

neither you nor the priests, not God have the

right to take my children from me. As a

woman I may have been guilty, but as a

mother no one can reproach me. No one

can steal my children from me. And you who

propose to do it are a wretch. Yes, because

you wish to revenge yourself upon me by

separating me from them. You are nothing

but a coward You—and when you say I

am unworthy to bring them up, you lie. Think

of it! It is impossible!"

"You are right. I do revenge myself. My

mother has already taken my children away."

“I will find them."

“America is large."

“I will find them."

"Then I will tell them why I have sepa

rated them from you."

“Never! That-never!

But swear—"

At this moment the assistant enters and

tells the acquitted man that he is free. His

wife says to the assistant, “Wait a moment,

sir," and to her husband, “I accept the

separation, since it must be. I will dis

You shall never hear of me again.

But in exchange for this atrocious sacrifice,

swear to me solemnly that you will never

tell——-"

"I swear it."

"Swear that you will never say anything

which could lessen their love for me."

“I swear it."

“Promise, also, I beg of you, in the name

of our happiness and of my suffering, promise

not to let them forget me. You will let them

pray for me, will you not?"

" I swear it."

“Then go. My life is over."

"Adieu!" he says quickly, and rushes out

without touching her or looking at her.

As he disappears the sporting judge enters,

and the assistant says, “Here is the wife of

the man who was acquitted."

The sporting judge replies, "Oh, she is

there, is she? The prosecutor spoke to me

about her. Very well, I withdraw my com

plaints. Now that I am counsellor, I have

no wish to come back here for an investiga

tion. Proceed with the necessary formalities

to let her go." Then the judge turns to the

wife and says, “Since you have been im

1 will obey you.

prisoned awhile, I am willing to let you out

on probation, perhaps even to withdraw my

complaints if you express regret for having

insulted me." '

"I do not regret insulting you."

“Do you want to go back to prison?"

"Ah, poor man, if you only knew how in

different I am now as to going to prison."

llwhy_ll

"Because I have nothing left —neither

house, nor home, not husband nor children,

and I believe-—-"

“What?"

"I believe that you are the cause of all this

evil."

"You have both been acquitted. What

more do you want?"

"It is true we have been acquitted, but all

the same I am no longer an honest woman

to my husband, my children, or the world."

He tells her that the law and not the

magistrate is responsible.

She says, "Then you can ruin people and

not be responsible?"

Suddenly she catches sight of a sharp

knife on his desk which he uses as a paper

cutter. She secretly grasps it, and waits for

an opportunity.

He says, “Now I order you to go."

She speaks deliberately as follows :

“Listen. For the last time I demand of

you what you will do to restore what you have

taken from me, to give me back my chil

dren P"

“I have nothing to say to you.

nothing."

“You owe me nothing! You owe me more

than my life. My children! I shall never

see them again. What you have taken is the

happiness of every minute, their kisses in the

evening, the pride I had in seeing them

grow up. Never—never more shall I hear

them say, ‘Mamma.’ It is as if they were

dead. It is as if you had killed them before

me. (She prepares to strike). Yes, that is

your work. ~ You wicked judges! You take an

innocent man and make him a fraud, and you

turn an honest woman, a mother, into a

criminal."

She stabs him, and as he falls he clutches

her dress and dies holding her fast.

The feelings and conduct of the prosecuting

attorney who is afraid to get a verdict of

guilty because of his own doubts are rather

the imaginary phases of morals which a

French author not a lawyer would wish a

I owe you
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professional advocate to experience. An Eng

lish or an American lawyer who had made

such a speech to a jury as the prosecutor

describes would hardly sufier doubts that he

had discussed before to check him then. As

usual in stories written to point a moral, the

character intended by the author to enforce

the lesson is the least natural. But in this

instance it furnishes a fine opportunity for an

actor of delicate perception.

The sporting judge is the most thoroughly

developed character in the play. He is

entirely natural in his artificial ways.

Boston, Massachusetts.

The brilliant and inspiring nature of the

prisoner's wife lends deep pathos to her

tragic struggle against the fate imposed

upon her by the heartless routine of legal

proceedings.

The only person in the play who remains

contented at the end is the old retired judge,

whose success counts in being as just as the

law allows and kinder.

The piece is a fine illustration of

genius, character and

French stage.

up to nature.

the

aspiration of the

It really holds the mirror

The Next Great Step in Jurisprudence

E have at present in American law no

such unifying influence as that con

tributed by Blackstone's Commentaries at an

earlier period. and Mr. James DeWitt Andrews,

writing in the Yale Law journal, vigorously

urges the need of a logically co-ordinated

system of law, uniform throughout the United

States so far as conditions and needs are

identical, such as Blackstone's Commentaries

tended to promote.

"With such a system," he adds, "conflict

could not long exist, because two conflicting

rules, even though legally operative in difier

ent jurisdictions, would not long survive direct

contrast in immediate juxtaposition."

Some people think that the time is not ripe

for such an undertaking, for “externally the

laws of the various states seem to present a

medley of contradictions, a chaotic assort

ment of incongruous ideas, and all our com

prehensive books designed to cover the whole

field are thrown together in utter disregard

of all scientific principles of arrangement and

expression." But Dr. Andrews declares con

vincingly that while there is still some con

troversy on minor points, “upon the whole.

the fundamental questions of our law are so

well settled and so generally understood as

to be ready to yield to the sifting of science

for the purpose of logical organization and

exposition. Mr. Waite states a. truth which

any one who will take the pains to examine

our whole body of law will corroborate: ‘There

is a remarkably harmony in the general prin

ciples of American law. There are discrepan

cies and contradictions in some instances, but

notwithstanding these, it may be regarded as

settled that there is a great uniform, settled

system of American law.’ (Actions and De

fences, Preface)"

Dr. Andrews then defines the scientific

spirit in jurisprudence, contrasting it with

that spirit which inertly opposes all change.

"warning those who would venture beyond

known regions that further progress is im

possible." "The function of practical juris

prudence," he says, “is to sift out and make

available by visible expression in logical rela

tion what is valuable in the accumulated mass

of ancient principles, novel doctrines and

modern rules, eliminating those which have

become wholly obsolete and innocuous; in

other words, to keep the actual law knowable

and to guide and guard the expression of law

in its formation." This spirit is opposed by

inertia in intellectual matters. And the con

flict is really one between the empiricists and

the institutionists. “The empiricists insist

that there is no system; that every phe

nomenon is an isolated event, or, at best, that
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the one branch is a system by itself and every

topic complete in itself. In this manner the

empiricist reaches the pinnacle of his aspira

tions when he achieves the proud designation

of ‘specialist.’ The institutionists, on the

other hand, maintain that jurisprudence ex

ists; that it is a science, and that its practical

application will reduce any body of muni

cipal law to a plain, simple system, unem

barrassed by the breadth of domain, elaborate

ness and minuteness of legislation or the

number of rules and precedents. The talis

man, the touchstone, the guiding principle in

this science, as in every other, is analysis and

classification."

Moreover, as Mr. Waite said (see supra),

there is a uniform, settled system of American

law, or, as Dr. Andrews asserts, “American

law is an integral system." The belief of

those who think that because there are fifty

difierent jurisdictions there are fifty systems

of American law is clearly wrong. As Dr.

Andrews well says :—

“The body of our law is not so vast as many

are led to suppose by reason of the seeming

vastness of the written records in which it is

enveloped. The vast and widely scattered

material embraces a comparatively small

body of rules and principles capable of being

brought into clear light and stated in a rea

sonable compass. Many persons suppose that

we have a variety of law, corresponding with

the number of jurisdictions applying it. That

is, that we have fifty systems of law. But all

those are equivalent systems, in outline

identical and in the main substantively alike.

Truly, we have some divergence of construc

tion, interpretation and application, but, on a

given point, proposition or rule, there is, in

most cases, uniformity, and it is very seldom

that there exist more than two conflicting

rules upon an identical proposition."

We have, therefore, a proper starting point

for a systematic statement of American law

in the integrity of the system as it exists,

and once we state the law in the form of a

rational and uniform system, "the uniformity

of the statute law will follow as a conse

sequence." There should be no mistake,

however, with regard to the course of procedure

contemplated. “The main object of codifi

cation, or of any exposition desirable at the

present day, is not the invention of new law,

but better expression of that which exists."

The main reason why Mr. David Dudley Field

failed in his efforts to impose codifimtion upon

American jurisprudence, says Mr. Andrews,

is because of his "lack of attention to the

essential principles which must be observed

in planning a code or any elaborate system

by means of which to express the law." What

is wanted is a statement of the common law,

not a summary which leaves the common

law unexpressed and inaccessible though

wrongly presumed to inhere in the language

used. Mr. Andrews quotes Sheldon Amos,

himself an advocate of codification, as saying

the New York Civil Code failed because—

“The conception of the code entertained by

the commissioners was not a scientific system,

compelling all the heterogeneous elements of

existing law to enter into compartments

judicially mapped out, but a republication

of the statute and common law on such prin

ciples of classification as might do as little

violence as possible to the methods and lan

guage adopted in the common text-books."

The fact that Field, as well as Austin and

Bentham, failed, does not prove that an

orderly system of law cannot be formulated.

We may learn much from Austin. “The one

essential principle of codification and of

Austin’s philosophy is classification." And

Dr. Andrews lays great emphasis on the im

portance of logical classification.

“The practical working out of this great

enterprise requires that system shall govern

every process involved.

"There are conceived to be the following

different processes, every one of which must

be governed by a logical system, carefully

worked out :

“Fi1st—The system of classification above

spoken of, giving order, showing the relative

connection of subjects, avoiding repetitions,

assuring completeness, clearness and concise

ness.

“Second-A system of research, aiding in

collecting the materials, ensuring the posses

sion of the actual law, avoiding the insertion

of obsolete rules.

"Third—A system of examining cases,

ensuring the citation of cases in point and

materially reducing the bulk of ordinary

citation.

"Fourth-—A system of citation, facilitating

historical research, ensuring exhaustive cita

tion of cases which now rule the courts, and

enabling the persons using the books to refer

to all the cases, from the earliest times.

“Fifth-A system of constructing the text,
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focussing all the law upon every proposi

tion." f,

By strict adherence to these logical systems.

Dr. Andrews considers that it will be possible

to give a more complete treatment of the law

in twenty volumes than is now given in

forty, “provided, the text is devoted entirely

to law; no text space is wasted by padding it

with obsolete rules; the citation is not padded

with a mass of cases, supporting elementary

rules; repetition is carefully avoided by the

plan; the citation is of cases in point where

the question was actually involved and really

decided."

Dr. Andrews in concluding emphasizes the

necessity of financial support for the proposed

statement of the American corpus juris. He

says that “constructive genius and the effi

cient plan must have the support of dynamic

energy and national feeling." meaning by

“dynamic energy" financial support. He adds:

a foundation is, no doubt. the ideal

method of support, other practical methods

are obvious. The work is clearly one of

national importance and is deserving of the

active co-operation of the legal profession in

its creation and the hearty support of all with

energy and natural feeling."

Vagueness of the Definition of Criminal Conspiracy

in Restraint of Trade

HE common law in this country, as it

applies to criminal conspiracies in re

straint of trade, is carefully investigated by

Arthur M. Allen of Providence, R. 1., in a

valuable article in the Harvard Law Review.

By reviewing a large number of cases decided

at different times in the United States on

common law rather than on statutory grounds,

he shows that the courts have not given as

broad scope to the doctrine of conspiracy in

restraint of trade as the Amerimn public is

disposed to think. His conclusions are as

follows:

“(1) That the courts will not hold a con

spiracy criminal merely on the ground that it

has a tendency to prejudice the public; the

purpose or means must be shown to be

civilly or criminally illegal.

"(2) There is not. under the decisions up

to this time, any well-recognized crime known

as a criminal conspiracy in restraint of trade,

that is, sui generis, which will be held to be

criminal when it does not come within the

ordinary definitions.

"(3) So far as combinations in restraint of

trade are criminal at all, they divide them

selves into not more than four classes: (a)

combinations made criminal by certain old

English statutes, and these are not generally

regarded as being now in force in the United

States; (b) combinations which are criminal

by reason of illegality of purpose or means;

(c) possibly combinations coming within the

definitions of forestalling, regrating, or en

grossing, but it is doubtful if these are now

in force in this country. and they certainly

are not to their full extent; (d) according to

dicta, rather than decisions, combinations to

create monopolies of necessities of life. Clearly

the most usual forms of agreements among

dealers in commodities to fix and regulate

prices, when the prices are not unreasonable,

the means used are not illegal, and the parties

to the agreement do not comprise all the

dealers in the community, do not come within

any of the above classes."

Mr. Allen thinks that if monopolies of

necessities of life are to be held criminal at

common law many difiiculties will arise. How

are necessitiesto be defined? he asks. Again :

"What constitutes a monopoly, and how

wide in extent must it be? For example, an

agreement among all the dealers of a single

city is held not to amount to a monopoly.

Kellogg v. Larki'n, 3 Pinn. (Wis) 123. Nor

does an agreement by twenty salt dealers,

although a large proportion of all the dealers

in a province, constitute a monopoly. Ontario

Salt Co. v. fl/Ierchants Salt Co., 18 Grant's

Ch. (Can.) 540. On the other hand it has
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been said, in civil cases, that it is not necessary

that all the dealers in a certain community

should be in a combination in order to con

stitute a monopoly. See Nester v. Brewing

Co., 161 Pa. St. 473, 481, where the court

said: ‘The application of the rules does not

depend upon the number of those who may

be implicated, or to the extent of space, in

cluded in the combination.’ In Richardson. v.

Buhl, 77 Mich. 632, 658, the court said; ‘All

combinations among persons or corporations

for the purpose‘of regulating or controlling

the price of merchandise, or any of

the necessaries of life, are monopolies and

intolerable.’ Cf. definition of monopoly

in Black's Law Dictionary, quoted in 29

R. I. 260."

It is not easy, he continues, to define the

nature of a monopoly, or to formulate a fair

rule regarding the reasonableness or unrea

sonableness of rates. Accordingly, he thinks

the best solution of the problem, is to say,

with Judge Taft in the Addyston Pipe case :—

The Needed Reform

HILE our patent system is the best in

the world, the enormous increase in

the number of applications, and the increasing

complexity and refinement of invention, have

rendered it impossible for the government to

maintain a proper standard of efficiency with

the limited facilities at its disposal,” says Mr.

William Macomber, author of “The Fixed

Law of Patents," in the North American Review

for June. The Patent Oflioe plant and force

should be increased, and this may be done

without cost to the government, because

the net earnings every year show a need

lessly large profit. Moreover, patent pro

cedure should be made certain, speedy, and

inexpensive. For “the practice and procedure

in patent causes is so cumbersome and slow

and so expensive as to render the judicial

establishment of a patent a luxury wholly

beyond all but the few. This is creating a

monopoly founded not upon inventive genius

but upon financial power to dominate the

field." To illustrate, this is the prevailing

"That trade agreements are not punishable

under the rules of the common law, and then

to look to the legislature to pass adequate

and definite measures to protect the public.

Clearly some combinations, both of labor and

capital, should be restrained or punished.

It is intolerable that dealers in the necessaries

of life should have the power to extort ex

orbitant profits from the consumer by any

means whatever. The demands of labor are

often unreasonable and impose hardship, not

only on the employer and the purchaser of

the products of labor. but upon the laboring

men themselves. A remedy is necessary, but

an adequate one cannot be found in the com

mon law as it has, up to this time, developed.

The criminal law, in particular, should be

definite and exact, and not be made to depend

upon the shifting economic opinions of the

courts. For these reasons legislation, not

the common law, should, in cases relating to

business agreements, define the crime as well

as impose the penalty."

of Patent Procedure

method of determining the validity of a

patent in the courts :-—

“When the cause is at issue the taking of

testimony begins—not in court, but here and

there, all over the country, before notaries.

The testimony is laboriously written out on

the typewriter. We go wherever a witness

happens to reside. Everything goes into the

record; there is no one to rule on the evidence.

As an illustration of the tramping that is

done, I cite a case within my own experience.

Testimony was taken in Detroit, Bufl'alo,

Detroit, Los Angeles, Chicago, Detroit, Troy,

Buffalo, Chicago, Schenectady and Detroit, in

the order given. This is common.

"From one to three years may complete a

record seldom containing less than five hun

dred pages and sometimes assuming the pro

portions of the automobile cases, recently

decided, which made a record of thirty-six

large octa'uo volumes. Years may elapse before

argument and decision. Then comes the

appeal, reprinting the record and briefs, and
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in time an opinion is handed down. The

cost now may be $5,000 or 850.000. Is this

final? Oh, no; this merely gives the patentee,

if he succeeds, the right to enjoin the infringe

ment that may have continued all these years

and to prove damages if he can. But can he?

The equity docket in New York, as a fair

average, discloses only four cases of substan

tial recovery out of fifty-four cases where

accordings were decreed. The case of East

man v. Mayor, etc. (134 Fed. Rep. 8-H), was

begun in 1877; decree for an accounting was

ordered in 1891; accounting was completed

and judgment for $818,074.32 was ordered in

1897. In l904—twenty-seven years after he

began his suit and seven years after he had

been awarded an enormous fortune—the

patentee was finally defeated and mulcted

with costs. Nor is it the patentee alone who

sufl'ers. Six patents were the foundation of a

successful hay-press industry (127 Fed. Rep.

363). After much hard fighting, the com

pany had four of its patents held valid and

infringed at the hands of an appellate court.

Within a year, on rehearing, this court re

versed itself and held all of the patents void

but one. It took seven years to complete that

accounting, and, owing to the fact that five

sixths of the patents had been held void, the

company was unable to segregate the dam

ages attributable to the single patent still

good, and the result was six cents damages

and half the costs. The case of Tuttle v.

Claflin (76 Fed. Rep. 227) was in the courts

eighteen years, survived two masters, was

nine years in the accounting and finally ended

in a lump-sum award by the appellate

court. . . .

"Bad as this is, it is far from the worst.

In 1891 the United States Circuit Courts of

Appeals were established—one in each of the

nine circuits-and these courts were given

final appellate jurisdiction of patent causes.

A decision of any one of these nine Circuit

Courts of Appeals is final in a patent cause for

that particular patent on the particular facts

presented in that particular circuit, but it is

not a final adjudication upon that potent as to

any other circuit. While there is supposed

to be comity between appellate courts, as a

matter of fact there is none. The rubber

tire case (Consolidated v. Diamond, 157 Fed.

Rep. 677) and the bottle-stopper case settle

that question."

The remedy which the author proposes for

these abuses in patent procedure is to be

found, first, in the establishment of a Patent

Court for hearing patent causes in the first

instance. “It should consist of nine judges,

one in each of the nine circuits, whose duty it

should be to hear, try and determine such

causes, having the evidence adduced before them

subject to ruling and exception, after the

manner of state courts of equity. The pres

ent system of taking testimony hither and

yon before notaries should be abolished.

In cases where witnesses are remote, oom

rnission should issue to the patent judge of the

circuit wherein the witness resides; but such

commission should issue only upon proof of

the materiality of the evidence sought and

in no case for the taking of expert testimony.

Moreover, the present practice of adducing

endless expert evidence should be stopped.

Ordinarily one expert on each side is enough.

"Interference cases should be sent to the

patent judge of the circuit most centrally

located with reference to the evidence to be

adduced and then and there decided in the

same manner as a patent cause, but with

additional safeguard that such trial shall be

held behind closed doors to prevent dis

closure of unpatented inventions.

"The next step is the establishment at

Washington of a Court of Patent Appeals.

To this one central court every appeal from

every patent judge should be taken and that

court should be given final appellate juris

diction. It should be composed of five judges,

all of them trained in the patent law. The

method of appeal should be by case and ex

ceptions; the record made by counsel and

settled before the patent judge who heard

the case, to the end that the present enor

mous cost of printing may be reduced and

that the appellate court may not be burdened

with a padded and cumbersome record.

“Such a change in no wise disturbs the

great body of case law relating to patents.

It is a change of jurisdiction, but not of system.

The great body of rules, both in law and in

equity, would remain in force, with the excep

tion that the present conflict and chaos of law

and rule would be eliminated entirely."
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TIFFANY’S PERSONS AND DOMESTIC

RELATIONS

'l‘iflany's Persons and Domestic Relations. 2d

ed., revised by Roger W. Cooley, author of “Briefs

on the Law of Insurance," and special lecturer

in Legal Bibliography. Hornbook series. West

Publishing C0., St. Paul, Minn. Pp. 55l+table

of cases and index 105. ($3.75.)

HE first edition of this standard treatise

was published in 1896, and its popularity

was due to the satisfactory manner in which

it met the demand for a comprehensive

treatise on the common law of persons as

modified by statute in the United States.

The arrangement was a decided merit, the

rule of law being conspicuously stated in

black type, followed in each case by explana

tory text. The plan of treatment followed

did not, to be Sure, enable the reader to

ascertain the statute law of his own state.

The common law rule was first set forth,

being followed by the substance of such

statutes as have been generally adopted,

and their interpretation by the courts, leaving

the reader to ascertain the law of his own

state for himself. But as a practitioner is

assumed either to be pretty familiar with the

statute law of his state or to be able to turn

to it readily, this method cannot be criticised;

moreover, the wisdom of concentrating the

law student's attention upon local rules

to the neglect of those generally prevailing

is open to doubt. So that Tiffany's Persons

and Domestic Relations was well designed

to prove serviceable, and but few inaccuracies

were noticed in the first edition.

During the past fourteen years the statute

law has undergone much change, particularly

with reference to the property and contract

rights of married women, consequently Mr.

Cooley found it necessary to make some addi

tions to the text, the material additions being

in that portion of the work dealing with the

separate property of married women and

in the chapter on Separation and Divorce,

a section relating to the extraterritorial

effect of divorce having been added. The

principal work of the revisor has been the

incorporation of the later decisions into the

notes. Even in the case of the law of Master

and Servant, where it might have been

expected that there would have been im

portant changes, and where changes are

certainly impending, the editor has seen fit

to retain the original text substantially

unaltered. A book so largely concerned,

however, with fundamental doctrines does not

require that frequent re-vamping necessary

in the case of treatises which cover a subject

with greater minuteness. In the law of

divorce, for example, there has been some

activity of recent years on the part of legis

latures, yet it has scarcely resulted in note

worthy innovations nor radically modified

the principles set forth in this volume on its

first appearance.

The second edition of the work enables

it to keep pace with recent developments

in the law, its citations being sufiiciently

complete, and on the whole it well fulfills

its purpose.

 

WILCOX'S MUNICIPAL FRANCHISES

Municipal Franchises: A Description of the

Terms and Conditions upon which Private Corpora

tions enjoy Special Privileges in the Streets of

American Cities. By Delos F. Wilcox. Ph.D.,

Chief of the Bureau of Franchises of the Public

Service Commission for the First District of New

York. (In two volumes.) V. I, Introductory. Pipe

and Wire Franchises. Gervaise Press, Rochester;

Engineering News Book Department, New York,

sales agents. Pp. xix, 662+bibliography and

index 48. (85.)

IN “Municipal Franchises" Dr. Delos F.

Wilcox essays a new field in bookmaking.

For while there have been numberless

magazine articles and many special reports

as well as a few books written on the question

of municipal as against private ownership of

public utilities, and also books have been

issued on the law of franchises, this volume

is thought to be the first one ever published

having for its subject the analysis and descrip

tion of municipal franchises as they exist

in actual operation in the cities of America.

Dr. Wilcox states that it is his purpose, in

this book, “to simplify, as far as possible,

fundamental conceptions as to the nature

and purpose of franchise grants; to state as

clearly as possible the necessary conditions

to be imposed in connection with various

classes of franchises; to describe the best

types of franchises actually in force in different

cities of the country; and, finally, to discuss
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in a general way the principles involved

in the regulation of public service utilities

by means of taxation, rate regulatiompublic

service commissions, the referendum, and

municipal ownership."

The work is to be issued in two volumes

of which the one under consideration is the

first. It includes the preliminary discussion

of fundamental principles and illustrative

chapters on electric light, telephone, tele

graph, signal, electrical conduit, water,

sewer. heating, refrigerating, pneumatic tube,

pipe-line and gas franchises, all treated in a

highly technical and exhaustive but at the

same time interesting manner.

Dr. Wilcox aims primarily to present an

analysis of facts and conditions in such a form

as to be available for the use of officials having

the responsibility of granting franchises or

enforcing franchise contracts, of special

students of public affairs. and of citizens who,

individually or through serni~public organiza

tions, are endeavoring to bring intelligence

to bear in a practical way on the governmental

problems of their home cities; but he insists

that his efiorts can be of use only to such

persons, whether in official or private life,

as are, in good faith. seeking light upon this

most complex problem, and will approach it

not from the standpoint of personal or private

interests, but from that of the public good.

 

CORPORATION MANUAL FOR 1910

The Corporation Manual: Statutory Provisions

Relating to the Organization, Management, Regu

lation and Taxation of Domestic Business Corpora

tions, and to the Admission, Regulation and

Taxation of Foreign Corporations in the several

States and Territories of the United States, arranged

under a uniform classification; Corporation Laws

of Alaska, Philippine Islands and Porto Rico,

Federal Statutes afiecting Business Corporations,

and Digest of Business Corporation Laws of Mexico;

and Cyclopedia of Corporation Forms and Pre

cedents. Edited by john S. Parker, of the New

York bar. 16th edition. Corporation Manual

Company, New York. Pp. xvi, 1904. ($6.50 net.)

N issuing the sixteenth edition of this

valuable compilation, it is the purpose

to include the amendments in the corporation

laws relating to business corporations that

have been enacted at the sessions of the

legislatures of the various states and territories

since the fifteenth edition, and, at the same

time the editors have taken the opportunity

to revise and rewrite the entire subject

matter for several of the states. The enlarge

ment occasioned by these changes has made

it necessary to omit from this edition the

corporation laws of the Dominion of Canada

and the several Canadian provinces which

have heretofore been included; but to make

up for this omission, the federal statutes aflect

ing business corporations have been inserted,

including the anti-trust law, interstate com

merce law, and the corporation tax law and

regulations.

As in previous editions the matter for each

of the states is grouped under a uniform

classifimtion, and wherever practicable the

full text of the statute provision is given

under the appropriate heading of the classifia

tion. Thus the volume contains the statutory

corporation laws of all the states in available

form, a feature which will be greatly appre

ciated by the busy practising lawyer, who

wishes to segregate the homogeneous statutory

provisions of all the jurisdictions in the country

in order to examine the authorities in those

having cases directly in point.

The editor-in-chief is Mr. John S. Parker,

of the New York bar, and his assistants on

the editorial board are Messrs. Franklin A.

Wagner, George Tumpson and Frederick

W. Keasbey, and there is an associate editor

for each state.

While primarily intended for the practical

use of lawyers, this compilation will also be

found a valuable reference aid by all who

are interested in the study of modern in

dustrial conditions.

 

A somewhat full discussion of the license tax

system of Louisiana is embodied in the paper of

W. 0. Hart, Esq.. of the New Orleans bar, a

member of the Louisiana Tax Commission, now

issued in a pamphlet of about ninety pages. Mr.

Hart read this paper at the Third International

Conference on State and Local Taxation at Louis

ville last September. He traces historically the

license tax system as set forth in constitutional

provisions, in statutes, and in the decisions of the

state Supreme Court.

 

BOOKS RECEIVED

ECEIPT of the following books, is

acknowledged:—

State Bur Association of Connecticut; Annual

Report. 1910. Edited by James E. Wheeler,

New Haven, secretary. Pp. 126.

New York State Bar Association; Proceedings

of the Thirty-Third Annual Meeting, held at

Rochester January 18, 20, 21, 1910. The Argus

Company, Albany. Pp. vi, 910.

Report of Atlantic City Conference on Workmen's

Compensation Acts, held at Atlantic City, N. J.,

July 29-31, 1909. H. V. Mercer. secretary, Minne

apolis, Minn. Pp. 3l9+index 14. (Paper, 50 cts.)
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A Treatise on Secret Liens and Reputed Owner

ship. By Abram I. Elkus and Garrard Glenn,

of the New York bar. Baker, Voorhis & Co.,

New York. Pp. xxx, 183+index ll. ($3.50.)

Laws and Contracts and Legal Ethics; an address

in the Hubbard course on Legal Ethics at the

Commencement exercises of the Albany Law

School, June 9, 1910. By Hon. Pliny T. Sexton,

LL.B., LL.D. Pp. 28. (Pamphlet.)

A Treatise on International Law. By William

Edward Hall, M.A. 6th edition, edited by J. B.

Atlay, M.A., of Lincoln's Inn, Barrister-at-Law.

Oxford University Press, New York, Toronto,

and London; Stevens8z Sons. Ltd., L0nd0n.

Pp. xxiv, 743+ table of cases and index 25. (£ 1,

1:. net.)

An Index-Digest of Decisions under the Federal

Safety Appliance Acts, together with relevant

excerpts from other cases in which the acts have

been construed. Prepared by Otis Beall Kent,

by direction of the Interstate Commerce Commis

sion. Government Printing Ofl'ice, Washington.

Pp. xvi, 294. (70 cts. cloth, 40 cts. paper.)

Work-Accidents and the Law. By Crystal

Eastman, member and secretary of the New York

State Employers’ Liability Commission. Being

the fifth volume of the Pittsburgh Survey in six

volumes, edited by Paul Underwood Kellogg for

the Russell Sage Foundation. Charities Publica

tion Committee, New York. Pp. xvi, 220+twelve

appendices 109+index 11. ($1.50 net; the set 810.)

A Treatise on the Law of Labor Unions; Con

taining a Consideration of the Law Relating to

Trade Disputes in All its Phases. Internal Ad

ministration of Unions, Union Labels. and a

Collection of Approved Forms of Pleadings, In

junctions and Restraining Orders. By W. A.

Martin, Reviewing Editor of Cyc, and author of

Adverse Possession, Appearances, Costs, etc.

John Byrne& Co., Washington. Pp. xxv, 455+

forms 122+ table of cases and index 72. (86.)

Notes of Periodicals

That racial prejudice is most violent in

those sections of the United States where

illiteracy is greatest is the opinion of Prof.

Du Bois of Atlantic University, writing in the

Editorial Rwiew for May. He earnestly

ar ues the revival and enactment of the Blair

bi , favored by Dr. Felix Adler and others,

by which federal aid would be given to free

common school education in all states where,

and so long as, illiteracy exceeds a certain

minimum percentage.

 

That employers would not have to pay so

much to injured employees if the Wainwright

workmen's compensation bill were passed

by the New York legislature, as they are

paying now in civil damages recovered in

't1 ation, was shown by a table prepared by

C. . Chute, copied in the Survey of May 14.

The aggregate payments in twenty-two cases

amounted to $15,215, of which law ers

obtained $7,965 in fees. Under the ain

wright award the estimated amount due the

same employees would be $12,362.68.

 

The most interesting discussion, probably,

that has yet appeared, of the cost of living

was published in the form of a symposium

in the June Cosmopolitan on “The Problem

of Subsistence," to which the contributors

were: Charles Edward Russell. Frank Greene,

managing editor of Bradstreet‘s, S. F. Ta lor,

Prof. E. R. A. Seligman of Columbia, rof.

J. Pease Norton of Yale, Secretary of Agri

culture James Wilson, ohn Mitchell, Nahum

J. Bachelder, Marcus ll . Marks, John Wana

maker, Joseph French Johnson, John Spargo,

S. R. Guggenheim, Lorton Horton, John A.

Green, James . Hill, Louis F. Swift of Swift

& Company, rof. Thomas Nixon Carver of

Harvard, and Senator Henry Cabot Lodge.

A. Maurice Low writes in the National

Review for May of the miscarriages in the

administration of justice in the United States.

"Perhaps one of the most ridiculous decisions

rendered," he says, "which is a direct invita

tion to dishonest men to be dishonest without

risk of punishment, was that of a tribunal

hitherto as highly respected as the Su reme

Court of Massachusetts, 8. state whose ju iciary

has always been held in hi h regard by the

country.‘ He refers to t e decision that

an automobile is not a "carria e," within

the meanin of the statute provi ing owners

of public ve icles with a remedy for the non

ayment of fare (see 22 Green Bag 307).

he defect thus revealed in the law has since

been cured by new legislation.

Edward W. Harden, writing in the Outlook,

says: "Leading economists are all but agreed

that the world’s increasing production of

gold is the rincipal cause of the increasing

cost of all wing, of all industrial activity.

However that may be, the railways alone of

all the country's various forms of invested

capital have been caught between the rigidity

of the price at which they are compelled to

dispose of their service and the uncontrollable

cost of producing it." The writer gives a.

table showing "how small a proportion of

the individual’s living expenses is assessed

by the railways. . . . The point is, simply,
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that to grant the railways some increase in

freight rates in partial compensation of the

shrunken commodity value of their earnings

would not mean oppression of the consumer,

or even savor of it.‘

William Bayard Hale writes in the World's

Work for June of President Taft's interest

in the filling of judicial ofiices. "He was

wrestling, during my week in Washin n,

with the a pointment of four or five fe eral

'udges. legations and candidates from

exas, northern Ohio, Maryland, come and

. The President impresses it upon all that

g: desires and seeks but one thin , namely,

 

the best man who can be found an rsuaded

to take the place. He asks many irect and

searching questions. Does the sug ested

candidate stand at the head of his pro ession

in his neighborhood? Is he in active ractice?

What are the facts as to his health What

was the real truth about this or another

episode of his career? Is he a college gradu

ate? (This is always an early question.)

A man of general culture, breadth of view?"

 

That the influence of the Southern Pacific

Railroad in California litics has been

sinister is the theme 0 Charles Edward

Russell's article in the one Hampton's on

“Scientific Corruption 0 Politics." We are

told that it is this influence which "stopfii

the raft rosecution in San Francisco; t t

enabed uef, Calhoun, and Schmitz to

escape; that defeated Francis . Heney

at the polls; and morally this is the influence

responsible for the hand that tried to assassi

nate him."

Index to Periodicals

,flrlicles on Topics of Legal Science

and Related Subjects

"Act of State." "The ‘Act of. State’ Doc

trine." By Howard Thayer Kingsbury. 4

American journal of International Law 359

(Apr.).

Adjudication.

Common Man.” By Herbert Pope.

nois Law Review 22 (May).

An earnest plea that judges shall look be

yond the actual issues arising from the special

circumstances of the controversies brought

before them, and lay down general rules which

will enable the common man more readily

to ascertain the state of the law.

Admiralty. “How the Great Lakes Became

‘High Seas,’ and Their Statutes Viewed from

the standpoint of International Law." By

Harry E. Hunt. 4 American journal of

International Law 285 (Apr.).

Treats of admiralty jurisdiction over the

Great Lakes, their ownership, and ii hts of

navigation, wrecking, fishing, crimina juris

diction, etc.

"American Corpus Juris." “The Next Great

Step in Jurisprudence." By J. DeWitt

Andrews. 19 Yale Law journal 485 (May).

Dr. Andrews, with Mr. Lucien Hugh Alex

ander of Philadelphia and Dean George W.

Kirchwey of Columbia Law School, is one of

the authors of the plan for the proposed state

ment of the American corpus juris, presented

in the Green Bag for February, 1910. For an

abstract of this article see p. 405 supra.

British Constitution. See Government.

"Common Law and the

5 Illi

Carriers. “Contract Limitations of the

Common Carrier's Liability." By Edwin C.

Goddard. 8 Michigan Law Review 531 (May).

Codification. “Codification in the Philip

pines." By Charles S. Lobingier, Judge of

the Court of First Instance. 10 journal of

Comparative Legislation, pt. 2, p. %9 (Apr.).

Treating of the situation as regards the

proposed unification of the Civil and Commer

cial Codes, and showing to what extent the

work of the Commissioners of Uniform State

Laws has been utilized in the Philippines.

See “American Corpus juris."

Comparative Jurisprudence. "The Unifica

tion of Law." By the Rt. Hon. Lord Justice

Kennedy. 10 journal of Comparative Legis

lation, pt. 2, p. 212 (Apr.).

The author discusses the prospects of the

unification of law throughout the civilized

world, and incidentally pleads for the study

of Roman law as part of the intellectual train

ing desirable for entrance into the profession.

"French Law Within the British Empire;

III, Points of Departure." By Mr. Justice

Wood Renton. 10 journal of Comparative

Legislation, pt. 2, p. 250 (Apr.).

See Codification, Legislation, Marriage and

Divorce, Roman Law.

Conspiracy. See Monopolies.

Contracts. See Carriers.

Corporations. “The Conclusiveuess of Judg

ments Against Corporations on Their Members

in Assessment Proceedings." By Albert S.

B olles. 19 Yale Law journal 533 (May).
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"Executed Ultra Vires Transactions." By

Edward H. Warren. 23 Harvard Law Re

view 495 (May).

“Corporation Liens on Stock." By Edson R.

Sunderland. 8 Mi'higan Law Review 555

(May).

Criminology. “The Death of Lombroso." By

Professor Courtney Kenny. 10 journal of

Comparative Legislation, pt. 2,p. 220 (Apr.).

A readable characterization of the Italian

criminologist, including a statement of his

opinions.

"The Lighter Side of My Oflicial Lilo;

VIII, Sharps and Flats." By Sir Robert

Anderson, K.C.B. Blackwood's, v. 18.‘, p.

678 (May).

Reminiscences of thieves and Swindlers.

“Criminal Statistics, 1908." 35 Law Magw

zine and Review 312 (May).

Cross-Examination. "The Art of Cross

Examination." By E. F. B. Johnston, K. C.

30 Canadian Law Times 395 (May).

Defamation. "Legal Presumptions." By

Julius Hirschfeld. 35 Law Magazine and Re

view 265 (May).

Considering the general subject of uninten

. tional libel.

Employer's Liability. See Labor Laws.

Elections. “The Fight for a Clean Ballot."

By Edward Ridley Finch. I ndependent, v. 68

p. 1020 (May 12).

Equitable Conversion. “Equitable Con

version in Pennsylvania." By Roland R.

Foulke. 58 Univ. of Pa. Law Review 455

(May).

Equity Jurisdiction.

Espionage. “Espionage and Scientific In

vention." By Norman Bentwich. 10 journal

of Comparative Legislation, pt. 2, p. 243 (Apr.).

Discussing the war crime of esponiage, par

ticularly as affected by wireless telcgraphy

and aviation.

Evidence. SeeCross-Examination.

Fifteenth Amendment. “The Fifteenth

Amendment." By William C. Coleman. 10

Columbia Law Review 416 (May).

An able, learned, and in fact unanswerable

refutation of the arwiments of the late Judge

Morris, Mr. Arthur Machen, Jr., and others

that the Fifteenth Amendment 15 not valid.

Full Faith and Credit Clause. "Equity

Jurisdiction Under the Full Faith and Credit

Clause: Fall v. Eastin, I." By Prof. Henry

Schofield. 5 Illinois Law Review 1 (May).

Government. "The History of the Depart

ment of State, V." By Gaillard Hunt. 4

See Insanity.

American journal of International Law 384

(Apr.).

Treating of "Occasional Duties of the De

partment. '

‘ ‘Recent and PendingConstitutionalChanges

in England." By Edward Porritt. American

Political Science Review, v. 4, p. 196 (May).

A review of the fourth edition of Sir Wil

liam Anson's Law and Custom of the Consti

tution, into which is introduced much shrewd

analysis and comment on present conditions

of British politics.

“The Canadian Constitution." By W. Kent

Power. Law Notes, v. 14, p. 27 (May).

A good description of the overnment of

Canada, with emphasis on the eatures which

distinguish it from other colonies.

See Fifteenth Amendment.

History. See Government, Legal History.

Insanity. “Equity Jurisdiction Over the

Persons and Property of Incompetent Per

sons; I, II." By Sidney J. Dudley. 16 Vir

ginia Law Register 1 (May), 81 (June).

The subject is considered not solely from

the point of view of Virginia law, the treat

ment being of broad scope.

International Law. See “Act of State,"

Admiralty, Espionage, International Rela

tions, Liability of the Sovereign, Nationality,

Naturalization, Neutrality, Newfoundland

Fisheries Case, Title by Discovery.

International Relations. "The Cretan Ques

tion." By Theodore P. Ion. 4 American

journal of International Law 276 (Apr.).

Dealing with the political status of Crete.

Interstate Commerce. See Railways, Street

Railways.

Labor Laws. "A Review of Labor Legisla

tion in the United States for the Year 1909."

By Irene Osgood. American Political Science

Review, v. 4, p. 163 (May).

Remarking that labor legislation in this

country is in a chaotic condition, and calls

for the establishment of scientific standards,

this writer proceeds to summarize, under a

dozen or more headings and subheadings, the

important legislation of the year.

Legal History. See Marriage and Divorce,

Roman-Dutch Law.

Legislation. “Review of Legislation, 1908."

With introduction by Sir Courtenay Ilbert.

1 0 journal of Comparative Legislation, pt. 2, p.

27 (Apr.).

A summary of the legislation of Egypt,

France, Germany, Italy, Switzerland, the

United States, and the British Empire, for

the year 1908. Special attention may be

given to the following :—
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"United States of America-State Legisla

tion. By R. Newton Crane. Pp. 284-289.

“The United States Tariff." By Wallwyn B.

Shepheard. Pp. 289-293. See Tarifi.

Liability of the Sovereign. “Sovereigns as

Defendants." By Nathan Wolfman. 4 Ameri

can journal of International Law 373 (Apr.).

A paper sug ted by the decision of theSupreme JudicigzflS Court of Massachusetts in

Mason v. Inlercolonial Railway 01' Canada,

197 Mass. 349 (1908).

Literature. "Cowper and the Law." By

His Honor judge William Willis, K. C. Law

journal, v. 45, p. 343 (May 21).

_ Treating particularly of the poet's connec

tion with the Inner Temple.

“Law from Lay Classics; I, The Magis

tracy of Sancho Panza." 5 Illinois Law Re

view 39 (May).

The first of a series of extracts compiled to

illustrate the treatment of the law in satiric

or philosophic strain.

Marriage and Divorce. "The History and

Present Condition of the German Divorce

Law." By Dr. Ernest]. Schuster. 10 journal

of Comparative Legislation, pt. 2, p. 229 (Apr.).

Succinctly itornizes the history of the

German law 0 divorce, the law as it now

stands, and some of the results of its opera

tion.

Monopollos. "Criminal Conspiracies in

Restraint of Trade at Common Law." By

Arthur M. Allen. 23 Harvard Law Review

531 (May).

A timely discussion of one of the most

important subjects of American law. See

p. 407 supra.

Nationality. “The Chinese Nationality

Law, 1909." By Tsai Chutung. 4 American

journal of International Law 404 (Apr.).

Naturalization. "Citizenship for the Porto

Ricans." By Roland P. Falkner. American

Political Science Review, v. 4, p. 180 (May.).

A former Commissioner of Education of

Porto Rico carefully analyzes political condi

tions in that country and considers his special

subject in all its bearings.

Neutrality. "The Real Status of the Panama

Canal as Regards Neutralization." By H. S.

Knapp. 4 American journal of International

Law 314 (Apr.).

The author considers that the Canal is

not neutralized in any sense of the word.

Newfoundland Fisheries Case. "The Atlan

tic Fisheries Dispute." By P. T. McGrath

American Review of Reviews, v. 41, p. 718

(June)

A full presentation of the circumstances of

the controversy before the Hague Court, by

a Newfoundland journalist of experience.

Pmntl. “Patents and Industrial Progress."

By William Macomber. North American Re

view, v. 191, p. 805 (June).

A vigorous lea, by a leading authority on

patent laws, or u ently needed reforms in

patent procedure. p. 408 supra.

"The Patents and Designs Act, 1907." By

I. W. Gordon. 35 Law Magazine and Re

view 289 (May).

Police Administration.

By Henry C. Spurr.

Comment 370 (May).

Written from the standpoint of a former

public prosecutor, who considers that the

innocent have little to fear from the ordeal of

the third degree.

"A Golden Rule Chief of Police." By

Frederic C. Howe. Everybody’s, v. 22, p. 814

(June).

A first-hand account of Chief Kohler's

methods and their results.

“Policemen Around the World." By Nevin

"The Third De

16 Case and

0. Winter. World’: Work, v. 20, p. 13056

(June).

Describing the police of many diflerent

countries, in all parts of the world.

Procedure. "Judgment on the Pleadings on

Motion." By E. Mortimer Boyle. 21 Bench

and Bar 53 (May).

Treating of how section 547 of the New

York Code of Civil Procedure (1908) has been

construed by the courts.

Professional Ethics. “The Ethical Basis of

Jurisprudence." By Dean William S. Pattee.

10 Yale Law journal 564 (May).

Public Lands. "The Land System of New

Zealand." By "Agricola." 35 Law Maga

zine and Review 279 (May).

Public Service Corporation. See Railways.

Ballwoya. “Control of Railroad Accounts

in Leading European Countries." By A. M.

Sakolski. Quarterly journal of Economics,

v. 24, p. 471 (May).

The systems of regulation of railway ac

counting and finance considered are those of

Germany, Great Britain and France.

"The Shifting Railroad Control." By C. M.

Keys. World's Work, v. 20, p. 13045 (June).

Gives many interesting facts regardingthe

eight great railroad systems of the United

States.

See Carriers, Rate Regulation.

Bate Regulation. “The Effect of Increased

Freight Rates." By Edward W. Harden.

Outlook, v. 95, p. 31 (May 7).
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An argument for higher rates, based on the

grounds that they are both deserved by the

railways and harmless to the public.

See Railways.

Restraint of Trade.

Roman-Dutch Law. “The History of the

Roman-Dutch Law." By Professor R. W.

Lee. 10 journal of Comparative Legislation,

pt. 2, p. 261 (Apr.).

Street Railways. “Street Railways and the

Interstate Commerce Act." By Borden D.

Whiting. 10 Columbia Law Review 451 (May)

Considering the question of the federal

regulation and control of interstate street

railways.

Tnrifl. "The United States Tariff." By

Wallwyn B. Shepheard. 10 journal of Com

parative Legislation, pt. 2, p. 289 (Apr.).

A short digest of the tariff act of 1909, with

observations.

Taxation (General). "The Separation of

State and Local Revenues." By Prof. Charles

J. Bullock. Quarterly journal of Economics,

v. 24, p. 437 (May).

The author argues clearly and convincingly

in opposition to the proposed separation of

state and local taxation.

Taxation (Proposed Income Tax Amend

ment). “Inherent Improprieties in the In

come Tax Amendment to the Federal Con

stitution." By Arthur C. Graves. 19 Yale

Law journal 505 (May).

The author considers this amendment im

proper “under the limitations which ought

to guard the concessions of authority to our

federal government." -

“The Income-Tax Amendment." By Sena

tor William E. Borah. North American Re

view, v. 191, p. 755 (June).

A short argument in support of the pro

posed amendment.

“The Income Tax Amendment." By

Professor Frederick M. Davenport. Inde

pendent, v. 68, p. 969 (May 5).

The argu professor of political

See Monopolies.

_ l ment of a

science in favor of the amendment.

Title by Discovery. “The Arctic and Ant

arctic Regions and the Law of Nations.H By

Thomas Willing Balch. 4 American journal

of Law 265 (Apr.).

Treating of the rights of nations in the soil

of the polar regions.

Water Power. “The Illinois Water-Power

Scheme." By H. G. Moulton. journal of

Political Economy, v. 18, p. 381 (May).

Worlnnen'sOompensation. See Labor Laws -

Miscellaneous Articles of Inleresl lo lllc

Legal Profession

Biography. Campbell. "Lord Chancellor

Campbell." By J. A. Lovat Fraser. 35 Law

Magazine and Review 257 (May).

Lurton. “Horace Harmon Lurton." By

John J. Vertrees. 58 Univ. of Pa. Law Review

495 (May.)

Roosevelt. “Theodore Roosevelt." By

Archibald R. Colquhoun. Fortnightly Review,

v. 86, p. 832 (May).

A sympathetic appreciation of the Ameri

can statesman.

00st of Living. “The Problem of Subsis

tence." A Symposium. Cosmopolitan, v. 49,

p. 21 (June).

A collection of the opinions of many college

professors and leaders of various industries

on the causes of the high cost of living.

European Politics. "European Interven

tion in Morocco." By Norman Dwight Harris.

19 Yale Law journal 549 (May).

Legal Miscellany. "The Trial of William

Blake for High Treason." By Herbert Ives.

Ninteenth Century and After, v. 67, p. 849

(May)

An interesting review of the forgotten

dragoon episode in the life of the poet-painter.

Negro Problem. “The Economic Aspects

of Race Prejudice." By W. E. Burghardt Du

Bois. Editorial Review, v. 2, p. 488 (May).

A plea for the education of the Negro.

Political Corruption. “Scientific Corrup

tion of Politics." By Charles Edward Russell.

Hampton's, v. 24, p. 843 (June).

Dealing with the machinations of the

Southern Pacific Railway in California poli

tlCS.

Russia. "The Reaction in Russia: A Review

of Events Since the ‘Bloody Sunday’ of Janu

ary, 1905; I." By George Kennan. Century,

v. 80, p. 163 (June).

Dramatically reviews the thrilling events

of the year 1905 and the subsequent months

of "pacification," when the counter-revolu

tion triumphed.

Taft‘: Administration.

Work.” By William Bayard Hale.

Work, v. 20, p. 13005 (June).

“The President at

World's
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Carriers. See Public Service Corporations.

Contracts. See Employer's Liability.

lmployer’l Liability. Employer not

Exempted from Civil Liability by Contract

u-hcreby Employee Accepts Voluntary Relief

in Full Compensatiow-Public Policy. D. C.

That voluntary relief granted under a

contract releasing the employer from liability,

to an employee injured while he was acting

within the scope of his employment. does not

bar an action for civil damages brought under

the Employer's Liability Act of 1906, was

held by the Court of Appeals of the District

of Columbia in McNamara v. Washington

Terminal Co., decided May 10 (Washington

Law Rep. June 3). The Court (Robb, I.)

decided that a contract of employment entered

into by a railroad company and an employee

whereby the employee agreed that. in the

event of the acceptance by him of the relief

benefits to which the contract referred, the

company would be relieved of all liability

on account of his injury, was within the terms

of section 3 of the Employer's Liability Act

of 1906, whereby it is provided that “no

contract of employment, . . . relief benefit,

. . . northe acceptance of any such insurance,

relief benefit, . . shall constitute any bar

or defense to an action brought to recover

damages for personal injuries to or death

of such employee," etc., but giving the carrier

the right to set ofi in such action any sum

it may have contributed toward such insur

ance, relief benefit, etc.

The Court upheld the foregoing provisions

of the statute as not an unjustifiable encroach

ment by the law-making power upon the

right of free contract guaranteed in general

terms by the Fifth Amendment1-—

"We must have in mind that the object

of this law, and of laws of similar character.

is not alone to protect and benefit employees

of common carriers, but to promote the public

welfare. johnson v. Southern Pacific Co.,

196 U. S. 17, 25 Sup. Ct. Rep. 158; Mr.

Justice Moody in the Employer's Liability

cases, 207 U. S. 533, 28 Sup. Ct. Rep. 141.

The safety of the traveling public is dependent,

to a large extent, upon the safety of employees

engaged in the operation of railroads. The

interests of employees and passengers, in so

far as the safety of either is involved, are, of

necessity, mutual. In section 1 of the act

the carrier is declared to be responsible to

employees for injuries sustained through its

negligence or the negligence of fellow-servants.

If the imposition of such responsibility upon

the carrier inured to the benefit of the

public as well as to the employee, and we

think it did, Congress had the right to take

that into consideration in enacting section 3."

lmtdiflon. See interstate Rendition.

Interstate Commerce. See Railway Rates.

Interstate Rendition. Petition for Habeas

Corpus Dismissed—Circumstantial Evidence

of Physical Presence within Demanding State.

N. Y.

Frank N. Hoffstot, residing and doing

business in New York City, and in the habit

of going to Pittsburgh on business once a

month, was detained under a warrant issued

by the Governor of New York directing his

surrender to the Pennsylvania authorities

as a fugitive from justice. He petitioned for

a writ of habeas corpus, which was denied by

the United States Circuit Court. (Matter of

Hofistot, N. Y. Law Jour. May 24.)

The Court (Holt, J.) reviewing all the

evidence, held that there was circumstantial

evidence which brought the case within the

following rule: "Under the constitutional

provision, and the statute passed in conformity

with it, providing for the extradition of

fugitives from justice from one state to

another, it is necessary that the defendant

should have been physically present in the

state in which it is alleged that the crime

was committed, at the time when it was

committed, in order to make him, on his

subsequent departure from the state, a

fugitive from justice (Hyatt v. Corkran,

188 U. s. 691, 23 Sup. Ct. Rep. 456)."

Application for Extradition Denied—-Physi

cal Presence under Conditions Pointing to

Non- Participation in Criminal Act. N. J.

Similar points were considered in Blotter

of j. Ogden Armour, which grew out of the

application of the Prosecutor of Hudson

County, New Jersey, to the Governor of that

state for the rendition of Mr. Armour as a

fugitive from justice. Armour & Co. had
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been indicted for conspiracy in restraint of

trade, but the Governor refused to grant the

papers on the ground that “all that occurred

was that Armour, in going from Chicago,

where he resided, to Europe, took passage

on the steamer at Hoboken, and on returning

from Europe to Chicago, landed at Hoboken."

We quote from the learned opinion of Gover

nor Fort (N. Y. Law Jour. May 25) :—~

"The affidavits submitted as to the presence

of J. Ogden Armour within this state during

the period alleged as the continuance of the

criminal act, do not establish his presence

within this state under conditions which

refute the impossibility of his non-participa

tion in the furtherance of the criminal agree

ment. . . . In all the cases which I have

considered in which it was attempted to

show that the presence of a certain person

within a state has reference to participation

in a criminal act, where on one side it was

attempted to impute participation in a crimi

nal act, and on the other, to show that such

presence was merely casual or in the course

of business in no way connected with the

criminal act, the facts appearing of record

have been much more complete, sufficient,

at any rate, to raise a question argumenta

tively as to whether such presence was or

was not in tact under such circumstances

that participation in a criminal act was

at least a reasonable inference."

monopolies. Mississippi Anti-Trust Law

Constitutional-Police Power. U. S.

In the case of Grenada Lumber Co. v.

State of Mississippi, 30 Sup. Ct. Rep. 535, the

Supreme Court of the United States, in an

opinion filed on May 2, sustained the Anti

Trust law of Mississippi, passed in 1900, and

reafiirmed the principle that an arrangement

by which, under penalties, an apparently

existing competition among all the dealers

in a community in one of the necessaries

of life is substantially destroyed, without any

merging of interests through partnership

or incorporation, is one to which the police

power of the state extends.

The opinion of the Court was written by

Mr. Justice Lurton, who said :

“The argument that the situation is one

which justified the defensive measures taken

by the plaintifi's in error is one which we

need neither refute nor concede. Neither

are we required to consider any mere question

of the expediency of such a law. It is a regu

lation of commerce purely intrastate, a subject

as entirely under the control of the state as

is the delegated control over interstate com

merce exercised by the United States. The

power exercised is the police power reserved

to the states."

Tennessee Statute Prohibiting Suppression of

Competition C0nstituti0nal—-Equal Protection

of the Laws. U. S.

The decree of the Supreme Court of Ten

nessee ousting the Standard Oil Company of

Kentucky from doing business in the state

of Tennessee was afiirxned by the Supreme

Court of the United States in an opinion filed

May 2, in Standard Oil Co. of Kentucky v.

Tennessee ex rel. Cotes, 30 Sup. Ct. Rep. 543.

Mr. Justice Holmes delivered the opinion of

the Court.

"The basis of the former contention [that

the Tennessee statute violated the Fourteenth

Amendment] is that by section 3 of the act

any violation of it is made a crime, punish—

able by fine, imprisonment or both, and that

this section has been construed as applicable

only to natural persons: Standard Oil Co.

v. The State, 117 Tenn. 618. Hence, it is

said this statute denies to corporations the

equal protection of the laws. . . .

"The foregoing argument is one of the

many attempts to construe the Fourteenth

Amendment as introducing a iactitious equal

ity without regard to practical diflerences

that are best met by corresponding differences

of treatment. The law of Tennessee sees fit

to seek to prevent a certain kind of conduct.

. . . We are of opinion that subjection to it,

with its concomitant advantages and dis

advantages, is not an inequality of which

the plaintiff in error can complain, although

natural persons are given the benefit of the

rules to which we have referred before incurr

ing the possible sentence to prison, which the

plaintiff in error escapes." (Legal Intelli

gencer, May 6.)

Police Power. See Public Education.

Public Education. Industrial School Law

of Kentucky Unconstitutional-Class Legis

lation-Delegation of Police Power to Voters

of the Precinct Unlawful. Ky.

The legislature of Kentucky this year

enacted, over the veto of Governor Willson,

an industrial school act, familiarly known as

the Holland law, making it unlawful to

establish an industrial school owning or

controlling more than seventy-five acres of

land without the consent of a majority of the
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legal votersIof the"voting district where the

school is to be maintained. The Jefferson

Circuit Court. Chancery Division. held this law

void in a decision, May 21, by Judge

Shackelford Miller. The Court declared,

citing the authority of the Berea College case

(29 Sup. Ct. Rep. 33. 21 Green Bag 31) and

other important decisions:—

"Instead of being a police regulation, it is

really class legislation of the most pronounced

character. Under the practical operation of

this act, it is doubtful if this school could be

conducted in any desirable location in the

state."

The Court also held that the act was un

constitutional as delegating the police power

to the voters of the precinct. and as violative

of section 60 of the constitution of Kentucky.

Public Policy. See Employer's Liability.

Public Service Oorpontlonl. Penal Statute

Prohibiting overcrowding of Street Cars

Provision Unenforceable for Uncertainty.

D. C.

The Court of Appeals of the District of

Columbia, in U. S. v. Capitol Traction Co.,

decided April 5 (Washington Law Rep.

May 20), held the act of Congress of May 23,

1908 (35 Stat. 246), requiring street railroads

to operate a sufficient number of cars so as

to give expeditious passage to all persons

desiring to use the same without crowding

said cars, to be so general, indefinite and

uncertain in defining the ofiense of running

crowded street cars as to be incapable of

enforcement.

Mr. Justice Van Orsdel said :—

"A criminal statute cannot rest upon an

uncertain foundation. The crime, and the

elements constituting it, must be so clearly

expressed that the ordinary person can

intelligently choose, in advance. what course

it is lawful for him to pursue. . . . If the

Congress has power to declare it a crime for

the street railway companies in the District

of Columbia to operate cars in a crowded

condition, it must, in order to impart validity

to the law, declare, with certainty, what

constitutes, under the statute, a crowded car.

This it has totally failed to do.”

Liability for Refusal to send Telegram to

which Notice that it .Wust be Rushed was

Afiixed. Mass.

The Massachusetts Supreme Court handed

down a decision May 19 to the eflect that a

man has the right to insert in a business

message the warning that it is important

and that failure to deliver it promptly and

correctly will result in financial loss. and that

the company must send the message as in

structed. The decision was made in the

suit of William Ill. Vermilye v. Postal

Telegraph Cable Co., 91 N. E. Rep. 904.

The Court, in allowing the plaintifi damages

of $50, declared that the company had no

right to refuse to receive for transmission

a proper message, payment for which was

tendered to it, and the notice affixed did

not make the plaintifi’s message improper.

It also decided that as the company's

refusal to transmit was intentional it was

willful within Revised Laws, chapter 122,

sections 9 and 10, giving a suit for forfeitures

against such companies.

See Railway Rates.

Race Distinctions. "jim Crow Law of

Kentucky Constitutional. U. S.

In Chiles v. Chesapeake & Ohio R. R. Co.,

decided May 31. the United States Supreme

Court sustained the constitutionality of the

statute of Kentucky requiring separate

accommodations for white and colored passen

gers. The decision of the Circuit Court,

declaring that a railroad company may,

independently of a state law, adopt and enforce

rules requiring colored persons, although

they are interstate passengers, to occupy

separate coaches. was affirmed.

See Public Education.

ii Hallway Bates. “Missouri River Rate"

Cases—"Zones of Trade"—Powers of Inter

state Commerce Commission. U. S.

By a decision of 4 to 3, the Supreme Court

of the United States decided May 31, just

before adjournment, that the Interstate

Commerce Commission had not exceeded

its power in ordering the reduction of freight

rates in the so-called Missouri River Rate

cases and the Denver Rate cases. These

orders were held to be valid.

The decision of Judges Grosscup and

Kohlsaat, of the United States Circuit Court,

rendered at Chicago August 24, 1909 (see

21 Green Bag 533) was reversed, Mr. Justice

McKenna holding that the Commission had

not exceeded its powers in the Missouri

River Rate case, in fixing zones of trade.

The decision in the Denver Rate cases was

reversed on similar grounds.
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PROFESSOR WIGMORE AND THE

"AMERICAN CORPUS jURIS"

EAN WIGMORE of the North

western University School of Law,

in a communication which elsewhere

appears in this issue, records his em

phatic dissent from the plan proposing

an “American Corpus juris.” The

judgment of one of America's ablest

legal scholars possesses very great weight

and his opinions are deserving of the

most thoughtful consideration. His

criticisms must be treated in the same

candid, dispassionate spirit in which

they are offered.

His first objection is that the proposal

is untimely, because the law is under

going continuous change, and a genera

tion must elapse before it can become

a body of fixed and coherent principles.

Of course if the proposed statement

of the law were to be confined purely

to an exposition of principles established

in all jurisdictions, so small a portion

of the field of American jurisprudence

would be covered that such a work

would have no utility. The most diffi

cult problem to be solved in the execu

tion of this enterprise, a problem far

greater than that of establishing the

foundation on a satisfactory basis and

organizing the talent necessary to the

success of the undertaking, must of

necessity be that of determining what

policy shall be pursued in the treatment

of unsettled and conflicting legal doc

trines. The task of stating the reason
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able rule where the settled rule is not

to be found will call for an order of

constructive legal ability which is ex

ceedingly rare. We do not share Dean

Wigmore’s impression, however, that

if such ability can be set to the task,

the unsettled law cannot be so logically

and far-sightedly dealt with as to insure

permanent utility for the undertaking.

Undoubtedly most of the changes are

only on the surface. The underlying

fundamental doctrines do not change.

Even when we take into account the

relatively slow changes in the law

induced by altered social and economic

conditions, there must be a basic system

of rules out of which is evolved the

reason of the law, which in a single

generation can undergo only incon

sequential variations. No doubt it will

be far easier to state the law as an

orderly system twenty-five or fifty years

hence than it is now. That the time is

unripe, however, for an efiort to bring

order out of chaos and to forestall

changes which are merely the fortuitous

outgrowth of the blundering quest of

the right rule, is hard to believe. We

agree with Judge Grosscup that

"We have come to a time when, for the

sake of civilization as well as the practical

administration of the law, the body of the

law should be put into scientific form."

(See 22 Green Bag 103.)

Dean Wigmore’s second objection

is that the plan is unsound because of

the countless differences in the law as

laid down in fifty distinct jurisdictions.
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To lay too much stress on these differ

ences, however, is to slight the under

lying unity. Do we Americans really

live under a heterogeneous system of

laws? Are there fifty distinct versions

of each legal doctrine, one for each of

the fifty jurisdictions? As a matter of

fact, the fifty jurisdictions are in accord

as to most matters of principle, and

rarely break up into more than two

groups in the application of the prin

ciples. In these groups there is unity.

Take, for example, the doctrine as to

what law governs the validity of a

contract, on which Professor Beale

has written so luminously (see 23

Harvard Law Review 194, reviewed

in 22 Green Bag (Feb. 1910) p. 119).

He finds three forms of the doctrine,

prevailing in three groups of states.

There are, therefore, in this case, in

stead of “countless differences," only

three divergent principles, and con

sidering the fact that there are fifty

jurisdictions, the situation is relatively

one of unity rather than of diversity.

So in the case of the entire body of

legal doctrine; examined in its minutiae

it is relatively homogeneous rather than

heterogeneous, and to foster this homo

geneity by every possible device and

make it more perfect is a legitimate

undertaking. But it will perhaps be

contended that these mimetic? are sus

ceptible of countless combinations, and

that while individual doctrines will

not split up into more than three or

four forms, the entire body of the law

is in fact to be found existing in fifty

distinct systems. This is a false position,

because it ignores the relative homo

geneity of our corpus juris and conceives

of a diversity which a little analysis

will show to be wholly imaginary. The

concept of a fundamental heterogeneity

baming every attempt to overcome

is, in fact, unscientific and absurd.

We will not admit, then, that there

are “countless diflerences," but there

are of course differences, and they

cannot, in so far as they are radical

and social, be removed merely by the

use of printer's ink. But in so far as

they are merely superficial and casual

they may be, in time. To recur to our

illustration, it is hard to see anything

radical or social in the doctrine that

the validity of a contract is determined

by the law of the place of making or by

the law of the place of performance.

The rule that it is determined by the

law intended by the parties, which is

the rule toward which we are tending

according to Professor Beale, may

reasonably be hoped to prevail some

time throughout the United States.

already prevailing in a greater number

of states than the other rules, and in

an expository code it would properly

be given a leading place as the preferred

rule. We cannot conceive of any sound

objection to such a procedure.

Moreover, the differences which Pro

fessor Wigmore has in mind arise

largely from the bewilderment of judges

on account of their inability to turn

immediately to an orderly system of

legal doctrine for the rules applicable

to cases before them. To quote Pro

fessor Pound :—

"There are suggestions here and there,

and a powerful judge now and then draws a

principle from the mass of rules. In general,

however, the courts are too often forced to

reach a conclusion on the large equities of the

cause and forage in the books for cases to

support it. This makes our written opinions

a mere ritual. Sooner or later a system of

our law must come." (See 22 Green Bag 105.)

Under present conditions there is a

besetting danger for the judiciary to

regard as intricate what is actually

simple. As Hon. Frederick W. Leh

mann of St. Louis has said :—
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"If an American wishes to know the laws

of his country he must turn to several hundred

volumes of Statutes, several thousand volumes

of reports of adjudicated cases and almost

as many more volumes of text-books, com

menting upon and expounding the statutes

and the cases . . . but the rule by which

he is to be governed in any transaction is

somewhere in that confused mass of legal

lore, and it is so plain and so simple that it

is his own fault if he does not find it or does

not understand when he has found it." (See

22 Green Bag 66.)

What is needed is to extract the

unity which underlies the conflict of

doctrine, and to supplement it with a

symmetrical outline of standard rules

conveniently accessible and likely to

win their way gradually into the favor

of judges. If that object cannot be

realized, it would seem as if that could

be only on account of the difficulty

of finding draftsmen equal to the task,

and the question of the scarcity of the

requisite legal talent is the next point

to be considered.

The third objection, that there are

not in this country scholars enough

equal to the demands of the enterprise,

deserves serious attention. If American

legal scholarship leaves much to be

desired we may as well candidly admit

the fact, but the wisest thing to do

under those circumstances would per

haps be to set before our jurists a goal

of scientific achievement toward which

they could struggle. One should not,

however, allow oneself to be persuaded

that the country is deficient in scholar

ship without strong proofs of the alle

gation. The point has already received

some notice. Sir Frederick Pollock

intimates that it is a question for the

American lawyer to decide for himself,

for he has said :—

"Having settled the outlines of your body

of law, can you get them filled in by men

whose standing in the profession is such that

their exposition will command general con

fidence? . . . I know no particular reason

against a satisfactory solution, but obviously

it is a question to be solved in the United

States and not elsewhere." (See 22 Green

Bag 96.)

It is by no means certain that the

majority of Americans competent to

judge would share Dean Wigmore’s

opinion regarding the shortcomings of

legal scholarship in this country. Hon.

John G. Milburn evidently sees no draw

back of this nature :—

"I have never entertained a doubt as to the

necessity and vast influence for good in

many directions of such a statement, but the

difficulties and obstacles in the way of it

always seemed to me to be insuperable. But

the study of your Memorandum has convinced

me that it is perfectly feasible with the aid

of an adequate foundation." (See 22 Green

Bag 92.)

Professor Watrous thinks the difficulty

of finding the right sort of draftsmen

by no means insuperab1e:—

"The difficulties in the way of achievement

are tremendous, but I am sure they can be

overcome by the triumvirate, in so far as

in the nature of things they can be overcome."

(See 22 Green Bag 105.)

And former Chief Justice Baldwin

is also hopeful that ability of the kind

required can be obtained :

“I am in entire sympathy with those who

believe that a. full and well arranged state

ment of the rules of common law and equity,

as they are or should be generally recognized

in the United States, can be prepared by

competent men and put in the compass of

a few volumes." (See 22 Green Bag 101.)

The natural first impression of many,

moved only by the din of great reputa

tions. might be that we had very few

legal scholars of first rank and marked

analytical acumen in the United States,

but scarcely a month passes that does

not witness two or three noteworthy

contributions to the higher forms of

legal science, and a second impression,

based on fuller information, must be
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that the supply of high grade juristic

material for the successful organization

of such an undertaking as that now

proposed is much greater than it appears

to be only at a casual glance. Sound

juristic analysis and method, to be sure,

may be of comparatively recent origin

in this country, and no doubt during

the next generation enormous progress

may be looked for both in legal science

and in all the related social sciences,

but that is not saying that the country

lacks a respectable supply of scientific

ability or that the best way to stimulate

legal scholarship is to postpone measures

well suited to bring about its advance

ment. If the world had deferred every

great scientific discovery to posterity

on the ground that the time was not

ripe for it, all scientific achievement

and all appetite for it would have been

completely annihilated. Learning is

best advanced by being put to practical

use.

Is there any real danger of the

authors of the proposed work fixing

permanently upon our law an untested

and unscientific juristic analysis and

method? Mr. Charles A. Boston’s view

is undoubtedly entitled to much respect.

He has written :—

“I have said the time is ripe. Those who

are familiar with the instruction given in the

greater law schools know how conscientiously

and efficiently the greater minds among the

teachers have pondered and expressed the

philosophy of their subjects, so as to imbue

their students with the philosphic conception

of the law as an art, based on scientific

principles, if not, as it is frequently called,

a science. The improved methods of general

edumtion have invaded the law schools,

necessitating a scientific kind of work on

the part of the instructors, who have thus

become leaders, occupying an enviable and

useful position. which they have created,

and fill with ability. Thus far their services

have in the main been useful to the community

only through the law students they have

trained. But there is every reason why

their abilities should be made directly useful

to the entire community." (See 22 Green

Bag 114.)

At one or two places Dean Wigmore’s

criticisms suggest the possible con

struction that he has conceived the

statement of the American Corpus juris

as a work which, once executed, is to

stand untouched for years to come,

requiring in the opinion of its projectors

no modification to readjust it to con

stantly altering conditions. If this

were to be the case, some of Professor

Wigmore’s objections would be fatal

for the usefulness of such a codification

would be outlived within a short time

after its appearance, and if there were

no prospect of periodical revision there

would indeed be grave danger of fixing

harmful methods permanently upon

legal science. If, however, the large

editorial staff which is to stamp Ameri

can jurisprudence with the impress of

the best juristic thought of our own

generation is to be succeeded by a

permanent board to have charge of

subsequent revisions, as is earnestly

to be hoped, the objections noted would

fall to the ground of their own weight.

The results would be, then: (1) a

tremendous impetus applied to legal

science by the co-ordination of the best

effort of the best legal intellects in the

greatest undertaking yet set before them;

(2) a more useful law treatise than has

ever been given to the profession in

America; and (3) steadily increasing

timeliness and utility with each periodi

cal revision, and growing simplicity

as the "contrarieties” noted in the

original edition would tend to become

engulfed in the swelling stream of

uniformity. The benefits to arise from

the execution of so “untimely, unsound

and futile” an undertaking cannot

possibly be overestimated.
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HOW TO DISCHARGE AN OBLIGA

TION

O the amusing definition of man

slaughter we add a second gem,

from another examination paper, sent

us by the dean of the Suffolk School of

Law, Boston. It was a young Hebrew

who defined manslaughter as “murder

committedwithout malice aforethought . ”

Another young man of the same race

wrote in his examination book :—

"Any tampering with a written instrument

except crossing the ‘t's’ and dotting ‘i's’ will

discharge the obligation if it in any way puts

a diflerent meaning into the instrument, e. g.,

cutting ofl from the bottom of an instrument

certain words is a good alteration and will dis

charge the obligation upon which it is based."

 

A QUESTION OF COLOR

OUR readers may be interested in

the novel question raised by a

Tennessee correspondent :—

Green Bag Publishing Co.—

Dear Sirs: Please give me full information

on this question. If a. Colored purson is on

trial for any thing and their is not a Colored

man on the grand or petty juror, and the

lawy. motion for a Colored man to be put

on the juror, if this is not don can the Colored

man be tryed a convicted by law, in any state.

Pleas give me full information on this.

It all depends on the presiding judge;

if he can be persuaded to take a colored

view of the law, the colored man will

have the right to demand a colored

juror.

A PERSIKUTE-ING ATTORNEY IN

DEMAND

EMARKING that some readers of

the Green Bag may be interested

in learning “how a negro who is up in the

air ofi’ers ten dollars to the ‘persikute’

ing attorney to put him on the ground,"

United States Attorney Armbrecht sends

us the following letter recently sent to

A. T. Howard, Esq., an Assistant

United States Attorney in Albama:—

April 6, 1910.

Mr. Elick Howard :—

Dear Lawyer: Can't you fend [.7] in my

case like you persikute in the govment court.

My case is before Judge Alford. I has 10

dollars which I can give you if you put me

on the ground. Pleas come thursday to see

me bout this at 11 o’clock.

Respectively,

JOE JOHNSON.

 

LORD COKE AND LITERATURE

IN his address delivered at the last

annual meeting of the North Carolina

Bar Association, T. T. Hicks, Esq., took the

interesting career of Sir Edward Coke as his

subject. We quote one of many good pas

sages of a readable paper:

“Lord Coke had no taste for the poetry of

life, was seldom enthusiastic and never too

full of feeling. Bacon said of him: ‘He hath

not in his nature one part of those things

which are popular in men, being neither civil

nor affable.’ His writings contain no refer

ence to or quotations from Shakspere, who

was born when Coke was twelve years of

age and died seventeen years before Coke;

nor Ben Johnson or Edmund Spenser, all of

whom were his contemporaries. He was never

known to be in a theatre and had a great con

tempt for players and poets, except Chaucer,

whom he quoted occasionally. He was aware

that his productions were dry and ‘in the

lawyer's dialect,’ though ‘plainly delivered.’

He wrote that he ‘did in some sort envy the

state of the honest ploughman and other

mechanics; for at their work they merrily

sing or whistle some self-pleasing tune, and

yet their work proceeded and succeeded; but

he that takes upon himself to write (the law)

doth captivate all the faculties and powers

both of his mind and body, and must be only

attentive to that which he oollecteth, without

any expression of joy or cheerfulness while

he is at his work.’ He took no pleasure in

festivities, studied unceasingly, went to bed

with the sun and rose at three in the morn

ing. It seems the Court in his day sat from

eight to eleven a. m. On one occasion a

messenger from the King on urgent business

arrived at Lord Coke's house at one a. m. and

requested an immediate audience. Sir Ed
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ward's son told him: ‘If you come from ten

kings you shall not; for I know my father's

disposition to be such that if he be disturbed

in his sleep he will not be fit for any business.’

so the messenger waited. Promptly at three

a. m. Sir Edward rung a little bell to call his

servant. and at once arose and saw the

messenger and transacted the King's busi

ness."

 

A HABIT ACQUIRED IN THE SICK

ROOM

HE late Justice Brewer was presiding,

years ago, over a civil case in which

one of the important witnesses was a horse

doctor named Williams. The doctor was a

small man with a weak little voiue, and the

counsel on both sides. as well as the Court

and jury. had great difficulty in hearing his

testimony.

During cross-examination the counsel for

the plaintifi became exasperated and began

to prod and harry the little man.

"Dr. Williams," he shouted, “if we are ever

going to get anywhere with this case you

must speak up so the Court will hear you.

Speak up loud and strong, sir!"

The small-sized veterinary tried, but it

was evidently no use. Whether from em

barrassrnent or inability the sound would not

come.

“Well, your Honor——" began the counsel.

indignantly, when Judge Brewer stopped him

with a gesture. Leaning over the bench, he

said. in his kindly tone :

"Mr. Attorney, you must be patient with

the doctor. He cannot help it. Years spent

in the sick-room have apparently made

speaking low a second nature with him."

 

NOT FIT FOR A DECENT PERSON

YOUNG assistant prosecuting attorney

was conducting a case where one woman

had unused the arrest of another for assault

ing and calling her a lot of unmentionable

names. He put the woman on the stand

and directed her to tell the Judge just what

the other woman had called her.

"But I can't do that," she said, with sur- .

prise.

"Oh, yes, you can,” replied the young

prosecutor. "As a matter of fact, you'll

have to."

"But I just can't,” insisted the woman.

"Why, it's not fit for any decent person to

hear!"

"Oh, well then," he said cheerfully, "just

step up and whisper it to his Honor."

 

NOT DURING SESSION

HEY have the reputation. down in

Florida, of not respecting the law as

wholesomely as it deserves. But a certain

preacher of the "revivalist" type testified to

me the other day that these Southerners do

most assuredly respect the findings of the

Grand Jury.

He was conducting a series of religious

meetings, lately, in one of the peninsula's

little county towns, during the very week of

the jury's session. It was a wicked little

town, with several notorious sinners among

its prominent citizens.

One of these, a hoary-headed reprobate,

kept coming up to the "mourners' bench,"

groaning more heavily each night. and appar

ently wrestling in prayer, yet making no

further progress towards the desired end, of

"getting religion."

“Confess your sins, brother, confess your

sins. and be saved," the minister continued

to adjure him.

But the week drew towards its close, and

still confession and conversion seemed far off

i'rom the hoary penitent.

On the last night of the meeting, the

preacher made his most stirring appeal, and

closed with the direct exhortation to his

particular sinner:—

"Stand up, man, stand up and confess

your sins before the Lord and the brethren !"

Groaning yet more deeply, the reprobate

still shook his gray head. “I can't, O, I

can't, Pahson!"

"But why not?" pursued the servant of the

Cross. “There is no other way to find the

true religion but by confession of sin. Arise,

then, brother, and acknowledge your errors.

The Lord is merciful and will forgive."

“Yes, Pahson, yes—I understand that.

But, Pahson, the Lord ain't foreman of the

Grand Jury !"

 

AN ADROIT STROKE

IR JAMES SCARLETT, the famous

English lawyer, held that verdicts could

be won without eloquence, and he proved it

many a time in his own career. His skill in

turning a failure into a success was wonderful.

In a breach of promise case the defendant,
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Scarlett’s client, was alleged to have been

cajoled into an engagement by the plaintiff's

mother. She as a witness in behalf of her

daughter completely baflied Scarlett, who

cross-examined her. But in his argument

be exhibited his tact by this happy stroke of

advocacy: "You saw, gentlemen of the jury,

that I was but a child in her hands. What

must my client have been? "

 

“A LAWYER’S TEN COMMANDMENTS"

AMES M. OGDEN, Esq., of Indianapolis,

in an address at the seventh annual

banquet of the Alumni Association of the

Indiana Law School, which was given May 24,

defined the duties of a lawyer, setting them

off in separate divisions. Mr. Ogden is the

lecturer in that school on Negotiable Instru

ments, and the author of Ogden’s Negotiable

Instruments, recently published. Mr. Ogden's

"Lawyer's Ten Commandments" are as

follows:—

Duties to Client

1. Be loyal to the interests of the client

whose cause you have championed and in his

cause be guided by high moral principle.

Do not let the amount of your fee determine

the amount of your industry.

2. Neither underestimate nor overrate the

value of your advice and services in your

client's behalf.

Duties to Court

3. Be honest with, and respectful to, the

court.

4. Do not depend on blufi or trick or pull

to win a case but depend on thorough prepara

tion.

Duties to Public

5. Give a measure of your best legal ser

vice to such public affairs as may best serve

your community. Remember also to pro

tect the defenseless and oppressed.

6. Never seek an unjustifiable delay.

Neither render any service nor give any

advice involving disloyalty to the law.

Duties to Fellow Attorneys

7. Be friendly with and keep faith with

the fellow members of the bar; publish their

good characteristics rather than their short

comings. Especially be on friendly terms

with the young man starting in the legal

profession and if necessary inconvenience

yourself in order to encourage him.

8. Do not discuss your cases with the

court in the absence of opposing counsel.

Dulies to Self

9. Avoid the “easy-come, easy-go” method

with your finances. Bank on no fee until

paid.

10. Keep up regular habits of systematic

study of the law, Acquire special knowledge

in some one of its branches. Remember the

law is a jealous master.

 

THE GENEALOGY OF A LEGAL JOKE

WRITER in the Utim (N. Y.) Globe

has interested himself in the pedigree

of certain jokes of ancient lineage. Here.

for example, are three generations of a jest

which does not seem at all likely to die out:—

FIRST GENERATION

(A. 1). 1880)

The judge Kept His Word

Judge Q—, who once presided over a criminal

court down East, was famous as one of the most

compassionate men who ever sat upon the bench.

His softness of heart. however, did not prevent

him from doing his duty as a judge.

A man who had been convicted of stealing a

small amount was brought into court for sentence.

He looked very sad and hopeless, and the court

was much moved by his contrite appearance.

"Have you ever been sentenced to imprison

ment?" the judge asked.

“Never—never!" exclaimed the prisoner, burst

ing into tears.

"Don't cry--don't cry," said judge Q— con

solingly. ‘You're going to be now!"

— Youth’s Companion (1880).

SECOND GENERATION

(A. D. 1895)

Tears That Failed

Sir Arthur felt was a formidable opponent at

the bar, and on the bench has proved no less a

success. He has a pretty wit, too. Once at Quarter

Sessions. as recorder of Shnewsbury, he was sentenc

ing a hypocritical prisoner, who, hopeful of soften

the judge's heart, shed copious tears and in reply

to his lordship's inquiry, "Have you ever been

in prison before?" sobbed tearfully.

“Never, my Lord, never!"

“Well, don't cry." was the recorder's reply'

"I'm going to send you there now."

—London Golden Penny (1895).

THIRD GENERATION

(A. D. 1910)

N0 Disappointment Here

A man who had been convicted of stealing was

brought before a certain “down East" judge, well

known for his tender-heartedness, to be sentenced.

“Have you ever been sentenced to imprisonment

before?" asked the judge, not unkindly.

"Never!" exclaimed the prisoner, suddenly

bursting into tears.

"Well, well, don't cry, my man," said his honor

consolingly, "You're going to be now."

—Evrrybady's Magasinc (1910).
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USELESS BUT ENTERTAINING

 

PROCEDURE AT SEA

" James M. Beck, Esq., attorney for the

American Sugar Refining Co., was crossing

the Atlantic in company with a distinguished

member of the bench. Mr. Beck is rather

susceptible to seasickness, and on the second

day out traveling was somewhat rough. As

he leaned over the steamship rail discon

solately, his friend the judge approached and

asked in a superior tone:—

"Feeling bad, eh, Jimmy?

thing for you?"

Mr. Beck drew himself up to the top of his

stature and said in formal tones:—

"Yes, your honor. I would like you to

overrule this motion!"

Can I do any

 

ONE LAWYER AND TWO HONEST MEN

In one of the interior counties a case was

called that had long been in litigation.

The justice thought it impracticable to keep

the suit longer in court, and advised the

parties to refer the matter. After due de

liberation they assented, agreeing to refer the

case to three honest men. With a grave

smile, in perfect keeping with judicial dignity,

the Judge said that the case involved certain

legal points which would require one of the

referees, at least, to have some knowledge of

the law; therefore, he would suggest the pro

priety of selecting one lawyer and two honest

men.

 

The following c‘onversation was heard at

Rochester County Court last month :-—

His Honor Judge Shortt (to a plaintifi)—-—

Where does the defendant live?

Plaintifl—-Hoo, sir.

His Honor—The defendant.

Plaintiff—Hoo, sir.

His Honor-The defendant, I said, the

defendant.

Plaintifl-Hoo, sir.

His Honor (to Registrar)—Is this witness

deaf-eh? not deaf. Well, where does the

defendant live?

Plaintifi—Hoo, sir.

His Honor-Where does he live, in what

house?

Plainti£f—He lives at H00, sir.

Then the Registrar explained to the Judge

that H00 was an adjacent village.

-—-Londnn Law Notes.

 

Two college chums happened to enter

simultaneously upon their respective careers

A TENDER-HEARTED SCOUNDREL

  

\e-“u Q-.-_a.~_

\

Magistrate (to Prisoner). "If you were

there for no dishonest purposes why were you

in your stockinged feet?"

Prisoner. "I 'eard there was sickness in the

family."

(Reproduced by Special Permis

sion of the Proprietors of Punch.)

of physician and lawyer, and late one after

noon the newly-made medico dashed into the

room of his legal friend, exclaimin

"congratulate me, old man.

patient at last.

now!"

The legal light slapped his friend enthusi

astically on the back.

"Delighted, old chap," he cried. Then,

after a slight pause, he added with a sly grin:

“I say, let me go with you. Perhaps he

hasn't made his Wlll yet."-—Saturday journal.

i've got a

Just on my way to see him

 

"Dad," said the youngest son of Mr.

Briefer, K.C., “I want to ask you a question

about law. Supposing a man had a pea

cock and the peacock went into another man's

garden and laid an egg, who would the egg

belong to P"

Briefer was relieved; this was an easier one

than usual. “The egg, my son, would be

long to the man who owned the peacock,”

he said, "but the man on whose garden it was

laid would have good cause for an action for

trespass.

“ hank you, dad." Silence for a brief

space, and then:

“But, dad, can 2. peacock la— can an egg?"

Law ournal.

The Editor will be glad to receive for this department anything likely to entertain the readers of

the Green Bag in the may of legal antiquities, facetia, and anecdotes.



Correspondence

The “American Corpus Juris” Criticised

PROFESSOR WIGMORE ON THE

"AMERICAN CORPUS ]URIS"*

To the Editor of the Green Bag:——

Sir: I have read in your February number

the Memorandum proposing an "American

Corpus ]uris,”—having already perused the

Memorandum in manuscript, by the courtesy

of my very good friends, Messrs. Alexander,

Kirchwey and Andrews, its proposers. I re

gret to take any public position of dissent

from their plans. But I am unwilling to see

the proposal given such publicity without

doing my small share to save the supposed

benefactor from wasting (as I conceive) his

money on it.

The proposal is untimely, unsound and

futile.

It is untimely, because our law is passing

through a period of radical changes, both in

substance and in form, all along the line. A

generation must elapse before it can be stated

accurately as a body of fixed and coherent

principles.

It is unsound, because there are today fifty

distinct bodies of independent sovereign law

within this nation, varying at countless points

and in infinite details. Therefore, it is and

will be scientifically false to attempt to state

an "American" law, until the progress of

Uniform Codification (just begun by the

National Conference) shall have removed the

larger part of this tangled mass of irreconcil

able contrarieties. That period is yet far ofi.

Its arrival will depend mainly upon the speed

of assimilation in social conditions, and cannot

be conjured into fancied existence by twenty

volumes of printer's ink.

It is futile, because there are not yet in

this country scholars enough to produce such

a work equal to the ideals set forth. And

there are not scholars enough, because we

have yet, as a profession, been devoting too

brief a period of years to the scientific study

and analysis of law, and therefore do not yet

possess an output numerous enough to insure

the easy discovery and availability of men

 

*See editorial, p. 420 supra.

qualified for that particular task. There is

reason to believe that the compilation of this

particular “Corpus Juris" would necessarily

involve embodying and fixing permanently

upon our law an untested and premature juris

tic analysis and method. This would be,

juristically, a calamity for our law. The

opinion that it would be a calamity is shared

by several well-known legal thinkers with

whom I have discussed the matter before now.

In making public this firm conviction, I am

moved (as those who know me will well

understand) only by a sense of respect for

the scientific needs of our law, and not by any

desire to showdisrespect for the learned authors

of the project.

I do not wish to enter upon any controversy,

but merely to record my emphatic dissent,

and to encourage those who share this dis

sent.

JOHN H. WIGMORE.

Chicago, [1]., May 10, 1910.

REPLY

[Dean Wigmore himself mailed a copy of his let

ter to Mr. Alexander, whose reply accordingly

appears herewith. The views of the Green Bag

are expressed on page 420 supra.—ED.]

To the Editor of the Green Bag:—

Sir: My friend, the learned Professor Wig

more, so often an optimist and by nature an

idealist, occupies a strange role in preaching

the gospel of despair. What do Professor

Wigrnore and his faculty teach their students?

If it is the law, then that which they tach

should be capable of accurate and scientific

statement, otherwise his law-school cannot

justify its existence.

Again, were social conditions to remain

stationary-and if no other problems than

now exist were to enter the equation

the Bench, the Bar and the people of this

nation, represented by the present and the

next generations of men, could no doubt

manage to continue the administration of

justice in face of the present conditions, so
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well described by Professor Wigmore as "thLs

tangled mass of irreconcilable contrarieties."

until that period "yet far 05" (again to quote

Professor Wigmore) when we shall have dis

entangled our present juridiml knots and have

developed from generations yet unborn

those mighty intellectual giants of the law

capable of stating an ideal Corpus jurr's.

But other problems are entering the equation.

Our old world does not stand still, and it is a

practical world. It is ever moving, and each

generation breeds its new social problems and

its new juristic difiiculties, and with these each

generation should to the best of its ability

grapple. Otherwise, and if there is force

in Professor Wigmore's argument, why not

stop the administration of justice until per

fect judges are evolved?

By the time our present juristic knots are

untied-—and Wigmore says it will take a gen

eration,and we will be fortunate if the prophecy

is fu1fi11ed—new issues, new complications,

new difficulties will beset the seeker after the

eternal principles of justice, and the men of

that period will no doubt be able to argue

with equal and perhaps greater force that the

problem of a Corpus jun's had better not be

attempted until the complicated questions of

that age are settled at some time in the still

more hazy future, and so on and on from

generation to generation ad infim'lum—and

"after that the deluge." This gospel of

despair, had it held sway in 1787, would have

blocked the formulation of the Constitution

of the United States. It would have been

so much easier to have drafted it had it been

delayed until those halcyon days when the

people of the United States shall have dis

entangled themselves from their governmental

difficulties, and solved by "assimilation in

social conditions" (to quote Professor Wig

more) the problem of a virile national govern

ment. But “the fathers" had faith in their

ability to solve for their own time their own

problems, and some of them bad faith they

could solve some of them for future ages and

other peoples—and they did.

We of our generation in America are not

disposing of our problems in the law as

rapidly as the new ones are developing. The

situation is constantly growing more compli

cated. This is not a. credit to our profession

and it is a disgrace to our civilization. It

will not do to shove our tasks forward upon

the next generation and offer as an excuse

that our men are unequal to the problems of

our day. We must grapple with them and

solve them as best we may. Our issues are

the present ones. The idealistic statement of

our Corpus jun‘: may be left to be worked

out in the future through the genius of unborn

generations. We need now the best state

ment of the principles of our law which the

men of our time are equal to preparing. It is

all we deserve and it is all that we can get;

but let us arouse ourselves and get it. Future

generations will improve it according to their

ability and their needs.

Human law is the creature of man. Man

was not made for the law, but the law for

man. If man were made for the purpose of

working out eventually an ideal statement of

the law, instead of law being made to aid man

in his present needs and to a higher status. then

we could afl'ord to wait, as Professor Wigmore

would have us do, until in the process of our

evolution more analytiail brain powerhad been

developed by our race. But law is not the de

si'deratum. it is amere meanstoanend. It is

only man's servant ——his tool for present work.

There are other reasons, apart from the

aiding of ourselves, why we as a profession

(each member of it in his own way doing what

he can) should now prepare a scientific and

adequately co-ordinated statement of the

entire body of Amerirnn law. We have re

sponsibilities as a nation to the world at large.

America and the men of our day are not play

ing the part in the world-problems of the

law they should. Have we helped China

as we should in her struggle for the best

system of law which her people can evolve

from the experience of the Orient and the

Occident? The answer must be “Nol"—

See views of Dr. Wu Ting-fang, Green Bag for

February, 1910, p. 97. Is American law exer

cising the influence it should on the continent

of Europe? Again, emphatically “No!"—

Read statements of Judge von Lewinski of

Berlin and M. Barbey of Paris, Id. p. 96-97.

To the foreign jurist our American law is a

closed book by reason of there being no state

ment of our Corpus juris. The lawyers of

continental Europe have been equal to the

task of doing for the Civil Law of Rome

what we should be equal to doing for the

Common Law inherited from our Anglo

Saxon progenitors. The lawyers of Ham

murabi's time did not flinch when con

fronted by their problems, nor did those of

the days of Theodosius II, Justinian and

Napoleon. Should we? The views received



430 The Green Bag

only this morning of the eminent German

jurist Brunner, are particularly in point. I

refer to Dr. Heinrich Brunner, professor of

law in the University of Berlin, whose services

in clearing up many important and previ

ously obscure points in Anglo-Saxon and

Anglo-Norman law, evidenced by the works

of Maitland, Thayer and Ames, were so grace

fully adverted to in the Green Bag for

April, 1910, p. 262. Professor Brunnet

writes (and in this translation the italics are

mine) :—

"The plan for an American Corpus juris

interests me exceedingly. The German jurist

who has made no special study of American

jurisprudence conceives the body of the law

of the United States to be practically equiva

lent to that of English law. He interprets

the former as in a sense a dialect of the latter.

Except in the sphere of constitutional law,

the differences are scarcely noticeable to him.

The reason for this is to be found in the scope

and extent of American judicial procedure,

in the existence of a separate statutory law

for the individual states, and finally in the

absence of a comprehensive and systematic pre

sentation of the corpus of American law.

"Only after such a presentation in intelli

gible form shall have been made accessible,

will the world conceive of American law as

something distinct from English law. Only

such a presentation will accelerate the inde

pendent growth and development of American

law, and stamp upon it those distinctive and

individual features that shall make it expressive

of the complex life and civilization of a great

people and a great body politic."

May I suggest that the chief value of

Brunner's estimate of the condition here in

America lies in the fact that he looks upon us

from the world-view standpoint. His simile

that the development of Anglo-Saxon law in

America is analogous to a dialect of English

law is striking. To carry the simile further,

the truth is we are now developing in the

United States a number of different dia

lects of American law by reason of the

many independent tribunals which are su

preme, and unless a co-ordinating influence

such as the proposed Corpus juris is put at

work furnishing exact information in the

matter of the fundamental principles of our

law these dialects will as time goes on grow

farther and farther apart, no doubt in some

particulars finally attaining almost the status

of foreign tongues, thereby further compli

cating the administration of justice in our

land. Vide views of Judge Endlich, Green

Bag for February. 1910, p. 110.

In striking contrast with Professor Wig

more’s gospel of despair is the recent expres

sion of opinion upon the proposed plan for a

Corpus juris, from one of the ablest American

lawyers who has graced our bench, one who is

also a great administrator of the law and an

intensely practical man, President William H.

Taft, who writes:—

“A compendium thus made would be of the

utmost use not only to lawyers, but rather

more, I think, to laymen. It will tend to

render the law more certain, and will be of

much public service.”

L. H. A.

Philadelphia, .May 13, 1910.

The Salaries of Judges

To the Editor of the Green Bag:—

Sir: I have noticed from time to time, with

much favor, your agitation for an increase of

the salaries of the federal judges. That these

men are underpaid, is notorious, if not a dis

grace to our government. The fathers made

the mistake of not having the proper concep

tion of the great dignity and power of the ofi‘ice

as well as a proper perspective of the tremend

ous growth of our country. Democracy was

indeed then rampant. But doubtless, while

they feel the inadequacy of their compensa

tion, almost to the point of humiliation, just

like other mortals in these days of oppressive

charges, yet they enjoy the sublime satis

faction of feeling secure in their positions for

life, and of knowing that, at the ripe and

beautiful age of seventy, they can retire on

full pay, unvexed by what the political status

may be on the morrow. This is certainly

worth a great deal, far more than an increase

of salary. For what could be more satis

fying and conducive to the best of effort

than to know that tomorrow is provided for

until the chrysalis of eternity gathers you to

her arms! This is doubtless what the founders
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had in mind when they wisely made the

position one for life.

But, do you know that the hardest worked

judges in this country are those who occupy

the m'si pn'us and reviewing benches of the

various states? The work which they are

called upon to do is tremendous. In this

judicial district, of which Cleveland is the

centre, the reporters, when they are short of

news, regale the public with the startling

statement that the court is four thousand

cases behind the docket, eleven judges work

ing constantly. The same can be said pro

portionately of all our great centres of popu

lation. The questions presented are just as

intricate, just as complicated and original,

and require just as high an order of ability as

those which go before the federal judiciary.

I am prepared to say, as a rule, they are

much more so; and every lawyer will concede

that the time and labor involved are far

greater.

These judges are also inadequately paid,

to say nothing of being subjected to the

latest political gust, when their foundations

are liable to be swept from under them.

Massachusetts, like the founders of the Re

public, knows how to get a good judge

make him secure in his position, with proper

reservations, and pay him a salary that will

‘or

give him peace of mind. No state in the

Union has a better, if so good, a judiciary as

"The Grand Old Commonwealth." On a dis

puted point, every m'si pn'us and reviewing

judge in the country takes notice when an

opinion from her is cited. And it has always

been so. The explanation is easy.

Why not start an agitation for the state

judiciary, who are required to do a great and

arduous work? I like the last sentence of

your editorial in the June issue: “Salaries that

impoverish work harm not only to the

judges individually, but imperil the state by

diminishing the popular respect for the effi

cient administration of the law." You might

have added that an insecure judiciary is as

great a menace.

HARVEY R. KEELER.

judge, Court of Common Pleas,

june 8, 1910. Cleveland, Ohio.

[We believe that the foregoing considera

tions would apply with especial force to the

proposition now being discussed to limit the

terms of federal circuit judges to ten years

by means of a constitutional amendment.

Adequate salaries and tenure of office during

good behavior, for state and federal judges

alike, are both equally necessary to the highest

efiiciency of the judiciary.— Ed].

The Legal World

Important Liligalion

The federal government has not abandoned

its intention to dissolve the merger of the

Union Pacific and Southern Pacific railroads,

and the bill in equity filed some time ago is

likely to be argued in the United States Cir

cuit Court, for the eighth circuit, about

October 1.

 

With two vacant seats in the United States

Su rerne Court, it has fallen slightly, though

only slightly, into greater arrears, and ad

journed with 108 more cases undisposed

of than was the situation a year ago this time.

However. that is not a large number com

pared with the congestion that obtained in

the court before the Evarts act went into

effect creating the Circuit Court of Appeals.

This was in 1890. At that time there were

1800 cases on the docket; now there are 586.

Since the Evarts act was passed there have

been filed with the court 8166 cases and 8557

have been dis sed of, in the number bein

cases previous y filed. The yearly avera e 0%

the number of cases filed is thus 408 an the

number decided 422, showing that the court

is overtaking the number of cases waiting

decision. This year 391 cases were decided.

With Mr. Justice Moody back and Governor

Hughes in his new seat, the Court will doubt

less quickly make up for lost time.

 

The trial of Charles R. Heike, secretary of

the American Sugar Refining Company, on

the charge of conspiracy to defraud the gov

ernment in the sugar short-weighing frauds

opened at New York City May 17, and he

was convicted on June 10. The trial took

lace before Judge Martin in the United

tates Circuit Court, and five others, former

employees, were tried at the same time. The
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government was greatly aided by the-sensa

tional testimony of Oliver Spitzer, who was

unexpectedly released from the federal peni

tentiary at Atlanta, having been pardoned in

order that his evidence might be roduced.

Special deputy Attorne —General enry L.

ig 'nson, assisted by infred I. Denison,

con noted the rosecution. Three of the

defendants, Wal er, Voelker and Halligan,

decided to lead guilty early in the trial.

Ernest W. erbracht was convicted on all

six counts, and the j brought in a verdict

of seven to five for the acquittal of James F.

Bandernagel, former cashier of the refinery.

 

The government was unsuccessful in its

prosecution of Fritzn- Au stus Heinze, who

after a trial lastin neary three weeks was

acquitted of the arge of misappl 'ng thefunds of the Mercantile National Blank in

1907, and of overoertifying the checks of his

brother's firm, Otto Heinze & Co. The trial

took place before Judge Hou h in the United

States Circuit Court at ew York City,

United States Attorney Henry A. Wise hav

ing charge of the prosecution, while John B.

Stanchfield conducted the defense. Heinze

afterward declared that the trial had cost him

between $4,000,000 and $5,000,000, in dam

aged credit and legal expenses. The govern

ment has appealed to the United States

Supreme Court. The ap a1 avers that Judge

Hough was in error w en he quashed the

seven numbered counts in the Heinze indict

ment which alleged the misapplication of

funds of the Mercantile National Bank, in

cashing checks of Otto Heinze8z Co. The

appeal is allowable because there was no trial

on these counts.

 

The next term of the United States Supreme

Court will open on October 10. The three

great suits assigned for reargument, namely

the Standard Oil case, the American Tobacco

Co. case and the Car ation Tax cases, will

doubtless be heard soon after the Court

opens, thou h in what order cannot now be

foretold. T e Court puzzled many people

in April by setting two of the fifteen tax cases

for rear ment at the beginning of the October

term. he decision announced on May 31,

that all the cases would be reargued, together

with the explanation that the decision to re

assign was delayed by the hope that a satis

factory determination obviating a rehearing

might be reached before the summer recess,

shows that no particular significance was to

be attributed to the earlier announcement.

The later announcement that all cases would

have to be reargued does not lend much

support to the earlier rumor that the Court

had found the constitutionality of the tax

doubtful only as applied to the circumstances

of two of the fifteen cases.

 

On complaint of a. committee of Western

shippers that twenty-five railways had joined

to_ increase frei ht rates, Attorney-General

Wrckersham on ay 31 filed a petition for a

tempora injunction at St. Louis againstflthe

Western runk Line Association, restraining

the enforcement of most of the higher rates,

on the ground that the agreement under

which the rates were advanced was in viola

tion of the Sherman law. The corn anies had

allowed one person to file at ashinggzon

notice of the advances contemplated. he

action was a com lete surprise to the rail

ways, which had 11 kept in ignorance of

the plans of the government. They were

consequently unable to prevent the imme

diate issuing of the injunction without notice,

by Judge . P. Dyer of the United States

District Court. On June 6, President Taft

held a conference with Western railroad

presidents, in conse uence of which the rail

roads agreed to wit draw the schedules en

joined, and not to increase their rates until

after the rate bill pending in Congress should

become a law.

 

In the so-called "white slave" investiga

tion by District Attorney Whitman of New

York, the government succeeded in convict

ing one of the three defendants, Belle Moore,

ofgthe charge of selling two girls for immoral

purposes and she was sentenced to state

prison. The evidence produced was that she,

with Harry Levinson and Alec Anderson, had

sold four girls to special agent G. A. Miller

of the District Attorney's oflice, two college

women having aided the ofiice in working up

the case. The grand jury of which John D.

Rockefeller, Jr., was foreman, had brought

in six indictments, and the three prisoners

were arraigned before Judge Crain May 2.

One of them, Levinson, pleaded guilty and

promised a full disclosure, but the state‘

ment which he gave to the District Attorney

did not afiord the evidence of organized

traffic which was looked for. The sensa

tional statements made early in the history

of the case were in some respects unsup

ported, the newspaper report that one of

the four 'rls sold was a child of fifteen who

cried at ing taken away from her Teddy

bear bein shown to be false, as she was a

woman 0 mature years. On June 10 the

third defendant, Anderson, was released, and

the case against him was abandoned.

 

Personal— The Bench

Hon. Claudius B. Grant, late of the Michi

gan Supreme Court, is now to practise law

with the legal firm of Shaw, Warren, Cady &

Oakes, of Detroit.

 

Judge Willard M. McEwen of Chicago has

retired from the state circuit court to become

head of the law firm heretofore known as

Weissenbach, Shrimski & Meloan.

 

Hon. Lucilius A. Emery, Chief Justice of

the Su rerne Court of Maine, delivered a

series 0 lectures on probate law and practice
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before the students of the University of

Maine School of Law in May.

 

Francello G. Jillson of Providence, R. I.,

has been chosen Judge of the Municipal

Court at Providence to fill the place made

vacant b the death of Judge Jose h E.

Spink. e was for three years spea r of

the lower house of the legislature.

 

A dinner was given in honor of Justice

Arno King of Ellsworth, Me., by the members

of the Androscoggin County Bar, at Auburn,

Me, Mag 18, at the close of the April term

of the upreme Court over which Justice

King presided. This was Justice Kin ‘s first

term in Androsco gin County since is ap

pointment to the upreme bench.

 

Mr. Justice Harlan of the Su reme Court

of the United States reached is seventy

seventh birthday on June 2. He has been a

gustice for nearly thirty-three years, and if

e lives two years more he will have served

longer than any man who ever sat upon the

bench of the Supreme Court. He has lately

said that he has no thought of retiring.

 

The Vermont State Bar Association gave

a banquet at Montpelier on May 24 in honor

of the seventy-fifth birthday of Chief Justice

ohn W. Rowell of the Supreme Court, Hon.

iames M. Tyler of Brattleboro and Hon. H. H.

cwers of Morrisville, who were formerly

associated with Justice Rowell on the Supreme

Bench. Among the guests resent was Jus

tice Wendell P. Stafiord of ashington, D. C.,

a former Vermont judge.

Mr. Chief Justice Fuller has decided to

retire from the United States Supreme Court

soon after the October term opens, according

to a despatch in the Portland (Me) Argus,

which says that he has yielded to the repeated

nrgings of his friends that he ought to enjo

for the remainder of his life the leisure which

he has so well earned. He wishes, however,

to see both the Standard Oil and the American

Tobacco Co. cases decided before his retire

ment. His honor will be seventy-eight years

old next February.

 

 

PenonaF-Tbe Bar

The death of King Edward VII. occurred

on May 7, and George V. was proclaimed King

two days later. It may not be generally

known that King Edward was actually a

barrister, having been called to the bar as Prince

of Wales in 186i at the Middle Temple, long

holding the office of a bencher of the Inn.

George V. is also a member of the English

bar, being a bencher of Lincoln’s Inn. The

new King is said long to have been a serious

student of the Constitution.

 

Former Congressman Charles E. Little

field delivered a lecture May 12 in Carnegie

Hall, New York, on “The Law in Relation

to Labor Unions," under the auspices of the

Fordham University School of Law. Mr.

Littlefield said that of the injunctions granted

by the federal courts in recent years, 94 per

cent did not concern labor controversies.

Only one state in the union, California, he

said, had pronounced the boycott right and

roper as a weapon in labor controversies.

e praised President Taft for making, as a

federal judge, "some of the ablest decisions

on unions and industrial combinations now

found in the books."

,Bar Association:

The fourteenth annual meeting of the

Indiana Bar Association will be held at

Indianapolis, July 6 and 7.

 

The annual meeting of the North Dakota

Bar Association has been postponed from

September I and 2 to September 8 and 9,

1910, in order to enable members to attend

the meeting of the American Bar Association.

 

The Oregon Bar Association, at an ad

journed session held May 17, approved the

resolutions in favor of a nonpartisan judi

ciary previously adopted b the Multnomah

Bar Association. These reso utions were advo

cated before both bodies by Judge Martin L.

Pipes.

The lawyers of Adams, North Adams and

Williamstown, Mass, met on une 3 and

organized the North Berkshire ar Associa—

tion on June 3, with these officers: president,

John E. Magenis of North Adams; vice

president, Edward K. McPeck of Adams;

secretary and treasurer, James O'Hallaran

of North Adams.

 

The Mississippi Bar Association held its

annual meeting at Natchez, Miss, May 3-5.

The president's address was delivered by Dr.

T. H. Somerville of Oxford, and Judge Wilson

E. Hemingway of Little Rock gave the annual

address, his sub‘ect being "Reminiscences of

the Practice of aw in Mississippi." The fol

lowin papers were read: "Uniformity of

Le 's ation," by Hon. W. O. Hart of New

Or eans; “The Unequal Application of Our

Criminal Laws," by Gerard Brandon of

Natchez.

 

The annual meeting of the Louisiana. Bar

Association was held at Baton Rouge, La,

May 20-—2l. Resolutions were adopted asking

the legislature to increase the salaries of the

judges and district attorneys, directing a

raising of the standard of qualifications of

applicants for admission to the bar, and

appointing a committee of seven to examine

the work of the civil and criminal codes com

mission. In his annual address, President

Randolph gave an illuminating resumé of the

work 0 Congress, and advocated the adop~
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tion of the American Bar Association canons

of legal ethics. This recommendation was

followed. A report was read, pre red by

W. 0. Hart of New Orleans on t e efiorts

made in this and other states to procure the

enactment of uniform legislation, and pro

osing a resolution indorsing the Stafford uni

lhrm bill of lading and transfer of shares of

private corporations bills. This resolution

was adopted. Archibald R. Watson, Corpora

tion Counsel of New York City, and former

editor of Bench and Bar, spoke on “Some

of the Duties and Responsibilities of Muni

cipal Government," and expressed some

enthusiastic raise of Mayor Gaynor of New
York City, wlhich has since been construed in

some quarters as a Presidential boom. These

officers were elected: E. H. Randol h of

Shreveport, president; Joseph Carroll 0 New

Orleans, first vice-president; E. T. Weeks,

second vice-president; Judge P. S. Pugh of

Shreveport, third vice-president; Frank P.

Stubbs of Alexandria, fourth vice-president;

Charles A. Duchamp of New Orleans,secretary

treasurer.

 

Crime and Criminal Law

A committee of the United States Senate

has been appointed to investigate the "third

degree" method of police examination of

risoners. It consists of Senators Curtis,

rown, Borah, Overman and Stone.

 

Inthe death of Prof. Franklyn C. Robinson

of Bowdoin College, Brunswick, Me., at Port

land, Me., May 25, Maine loses her best known

expert on toxicology. For many years, prac

tically every case in the state, where there was

a suspicion of poisoning, was referred to him,

and e was called as the state's expert in

numerous murder trials.

 

International Law and ‘Polilics

The New England Arbitration and Peace

Congress met at Hartford, Conn., May 9-11.

Much enthusiasm was aroused by the reading

of letters from President Taft, Ambassador

Bryce, Secretary Knox, and other distin

shed statesmen and leaders, Dean Henry

ade Rogers of the Yale Law School discussed

"The Present Problem," Rabbi Stephen S.

Wise of New York spoke on “The Life of Elihu

Burritt, and former Governor George H.

Utter of Rhode Island considered “The Signs

of the Times in the Light of Peace.” Other

addresses given were those of ex-Secretary of

State John W. Foster, Hon. James Brown

Scott, and ex-Chief Justice Simeon E. Baldwin.

At the close of the conference the American

Peace Society met and elected these ofi‘icers:

president, Robert Treat Paine, Boston; treas

urer, F. B. Sears, Boston; secretary, Rev.

B. F. Trueblood, Boston, and auditor, Dr.

William F. Jarvis, Waltham, Mass.

 

_ The sixteenth annual International Arbitra

tion Conference was held at Mohonk Lake,

N. Y., May 18-20. The most important

happening was the ofiicial announcement to

the conference by Secretary Knox, through

Solicitor of the State Department James

Brown Scott, of the probability of the early

establishment of the proposed Court of Arbi

tral Justice. Simeon E. Baldwin, ex-Chief

Justice of the Supreme Court of Connecticut,

pointed out some of the faults of the present

court of nations established at the first Hague

Conference, and expressed the hope that

Secretary Knox's proposition to make the

Judges of the International Prize Court ex

oflicio Judges of the Court of Arbitral Justice,

would receive general indorsement. England,

Sweden, Switzerland, Ecuador, Columbia, and

other countries were represented by delegates.

Among those who made addresses were Dr.

Nicholas Murray Butler, Professor John B.

Clark of Columbia, President Emeritus Charles

W. Eliot, William . Bryan, Oscar F. White

law and Benjamin . Trueblood.

 

Miscellaneous

Clara Shortridge Fultz of Los Angeles, Cal,

dean of women lawyers in Southern Cali

fornia, has been appointed assistant district

attorney because it is deemed advisable to

have a woman in the office to deal directly

with women complainants.

 

Four oil paintings of former Chief Justices

of the United States Supreme Court have

been presented by United States Senator

Frank B. Brandegee to the state of Connecti

cut, and hung in the State Library. The

portraits are of Chief Justices Roger B.

Taney, Salmon Portland Chase, Morrison R.

Waite and John Marshall.

 

Professor Edward H. Warren of the Har

vard Law School and Miss Elinor Foster,

daughter of Mr. and Mrs. Dou las Foster,

were married May 28 in the orthminster

Presbyterian Church in Baltimore. They will

spend the summer in Europe and upon their

return will live at 224 Marlborough street,

Boston.

 

Members of the joint committee on the

reform of legal procedure appointed by the

American Bar Association and the National

Civic Federation held a conference in New

York City at the Bar Association in West

44th street the first week in June. Everett P.

Wheeler, Esq., of New York, is chairman of

the former committee, and Ralph W. Brecken

ridge of Omaha of the latter.

The degree of Bachelor of Laws was con

ferred upon twelve graduates of the Temple

University Law School of Philadelphia at the

commencement exercises on June 4. Dr.

Newell Dwight Hillis of the Plymouth Church,

Brooklyn, delivered the address, his subject

being “The New Demand upon the Scholar

in the Republic." Two members of the class

had already passed the Pennsylvania bar ex

aminations, and one had passed the New
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Jersey bar examinations, before completing

the course. The school maintains a four

course, since it has been found impos

sible for most men to cover thoroughly in an

evening school the diflerent branches of the

law in any less time.

 

One of the bills introduced b the New

York State Commission on Emp oyer's Lia

bility, was enacted in May. This act amends

the existing employer's liability law in several

articulars, modifying the fellow servant rule

y taking all those in positions of authority

out of the class of fellow servants, abolishin

the so-called assum tion of risk rule by whi

an employee '5 bed to assume the risk of

defects amounting to negligence in his em

Eloyer if he continues in employment after

nowledge of them, and placing the burden

of roof of contributo negligence upon the

de endant. It then 0 ers to employers and

employees a chance to make a contract by

which the em loyee gives up his uncertain

right to sue or damages in cases where he

can prove negligence, in return for a cer

tainty of compensation for all accidents of

employment according to certain uniform

rates—roughly, half wages for disability,

three years‘ wages for death.

 

Goldwin Smith, who died at Toronto,]une 7,

would deserve mention in these pages on

account of his notable contributions to the

discussion of political and social questions,

but the legal profession can also claim him,

as he was early called to the bar at Lincoln's

Inn. He was the eldest son of Richard

Smith, M. D., of Reading. Berks. He was

born in 1823. His early education was ob

tained at Moncton, Farley and at Eton, and

he was later duated from University Col

lege, Oxford. e gained the Hertford Scholar

ship in 1842; Ireland, 1845; Chancellor's rize

for Latin verse, 1845; Latin essay, 1846; ng

lish essay, 1847; and was agpointed Fellow of

University College in 184 . He was made

Regius Professor‘ of Modern History at Oxford

in 1858, which position he retained until

1866. He was a prominent champion of the

North during the American Civil War of

1864, and in 1868 came to the United States,

when he became honorary Professor of En -

lish and Constitutional History in Cornel

University, which he assisted in founding.

He took up his residence in Toronto in 1871.

He was the author of a work on the empire

(a series of letters which ap red in the

London Dail News in 1862- ); a group of

studies of "T ree English statesmen’ (Crom

well, Pym and Pitt); lives of “William

Cowper’ and "Jane Austen"; “Irish Historyand

Irish Character"; "The Political Destiny of

Canada"; “Canada and the Canadian Ques

tion"; "False Hopes, or Fallacies Socialistic

and Semi-Socialistic"; “A Trip to England”;

“The Moral Crusader, William Lloyd Garri

son"; "Essays on Questions of the Day";

"Lectures and Essays"; "Guesses at the

Riddle of Existence"; a compact “Political

History of the United States"; a "History of

the United Kingdom"; "The Founder of

Christendom"; and a collection of verses en

titled "Ba Leaves," and "Translations from

the Latin ts."

Necrology— The Bench

Alford, jules E.—At Mobile, Ala., May 29.

Judge of inferior criminal court at Mobile;

recently nominated solicitor of Mobile county.

Benson. Charles F.——At Atlanta, Ga... May

12, a ed 61. Formerly judge in Jackson

ville. la.

Clary. Albert E.——At Boston, May 14, aged

62. Practised over thirty years in Boston;

for several years a police magistrate highly

esteemed for his ability.

Cor‘rigan, R.—At Minnea lis, Minn,

May 13, a ed 50. Democratic po itical leader;

friend of illiam .1. Bryan; formerly Probate

Judge of his county.

Crawford, Merriwether Lewis.—At Dallas,

Tex., May 16. aged 69. Confederate major

formerly active in Democratic politics.

Damron, Charles N.—At San Barnardina,

Cal. Formerly of Johnson county. Ill.

Ehrgood, Allen W.—At Lebanon, Pa., May

20, aged 59. President Judge of Lebanon

county.

Keyes, john Shepard-—At Concord, Mass.,

May 15, aged 88. For thirt —six years pre

sidin justice of the District urt of Central

Midd esex; oldest judge in Massachusetts.

Lane, William 5. At Washington, Ga.,

Ma 8, aged 60. For fourteen years ordinary

of ilkes county; Confederate veteran.

Newton, C.—At Monroe, La., May 26, aged

62. Former member of Congress; Demo

cratic leader.

Sankey, R. A.—At Wichita, Kas. Promi

nent member Sedgwick County Bar Associa

tion.

Sherman, E. E.—At Chica 0, May 6, aged

78. For years master in c ncery of the

United States Circuit Court.

Wilkins, A. Mill0n.—-At Amherst, N. H,.

May 28, aged 56. For twenty years trial

justice; was sent to legislature. »

 

Necrology-The Bar

Baarman, William W.—At Washington,

D. C., May 2, a ed 60. Prominent member

of old Maryland amily.

Burr, Charles L.—At New York City,

May 26, aged 40. Of the law firm of Mac

kenzie & Burr.

Coe, Ernest L.—At Newark, N. J., May 26

Writer on historical subjects.

Curie, Charles.—At New York City, May 9,

aged 68. Civil War veteran; mining com

pany and bank director; member New York

rm of Curie, Smith & Maxwell.

Denison, Arthur Elmer.—At Cambridge,

Mass., May 18, aged 62. Formerly associated

with Edward Everett in Boston.
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Dickinson, Charles C.—At New York City,

May 24, aged 40. Lawyer and banker;

founder and later president of the Carnegie

Trust Company; writer on financial subjects.

Fanning, Charles A.—At Kankakee, 111.,

May 10, aged 55. Until recently had ofiices

with M. R. Morris in Chicago.

Farrington, Willard.--At St. Albans, Vt.,

May 22, aged 75. Civil War veteran.

Goddard, Warren.—At Brockton,

June 3, aged. 61

Gordon, Captain Robert H.——At Cumber

land, Md., May 10, a ed 58. One of the best

chancery la ers in %tlaryland; geologist, lec

turer, and pu licist.

Gross, William C.—At Philadelphia, May _2.

21 ed 58. Formerly select councilman in

Philadelphia.

Harris, Gilbert N.—At Melrose,

May 28, aged 70. Civil War veteran.

Hill, Henry Evelyth.—-At Worcester, Mass,

May 11, aged 59. One of the best known

lawyers of that city.

Ingraham, Richard-At Hem stead, L. I.,

N. Y., May 17, aged 87. Former y known as a

breeder of trotting horses.

Ivers, Jesse A.——-At Columbus, Ga., May 28,

aged 60. Practised in McConnelsvrlle, Ga.,

for thirty-three years.

Kasson, john A.—At Washington, D. C.,

May 18, aged 88. Formerly United States

minister to Austria and Hungary; had long

and successful career in diplomacy; a writer

of history; at one time practised in New

Bedford, Mass; wrote a history of the forma

tion of the United States Constitution and

the history of the Monroe doctrine.

Lee, A. Markley.—At Charleston, S. C.,

Ma 21. Of the firm of Smythe, Lee & Frost

of harleston.

Mann, Harry E.—At Hamilton, Md., May 2,

aged 58. Prominent in Baltimore.

Mattocks, Gen. Charles P.-At Portland,

Me., May 16, aged 70. Civil War veteran;

county attorney at Portland, 1869-1872;

representative to Maine legislature; Jud e of

Probate, 1900-1906; served in Spanish ar.

r'llinot, Robert S.—At Dover, Mass, May 15,

aged 53. Practised in Boston; prominent

citizen of a prominent family.

Noonan, Thomas F.—At Bayonne, N. 1.,

May 11, aged 51. Former clerk of the Assembly

and Assemblyman; former District Court

Judge of Bayonne; for several years City

Attorney.

Patterson, john C.—At Marshall, Mich.,

May 24, Member of Michigan senate for five

years.

Pearson, William W.—At Plainfield, N. 1.,

May 22. aged 68. Civil War veteran; prac

tised several years in New York City.

Peck, Myron H.—At Batavia, N. Y., May

14, aged 60.

Mass,

Mass .,

Pitman, j. H.—At Atlanta, Ga., May 16.

Former representative in state legislature.

Pulsifer, Augustus llloses.—At Auburn, Me.,

May 7. Formerly county attorney of Andros

coggin county, Me.

Ritsher, Edward C.—-At Chicago, 111., June

2, a ed 45. Member of the Chicago firm of

Rits er, Montgomery, Hart & Abbott.

Rooney, ]0hn.—At Brooklyn, May 20, aged

71. Lawyer and promoter; for years presi

den; of the Boston, Hartford& Erie Rail

roa .

Ross, Walter I.—At Stanhope, N. 1., May 4,

aged 70. Had practised in Stanhope for forty

years.

Shaver, Llewellyn A .—At Washington, D. C.,

May 11, a ed 76. Attorne for Interstate

Commerce mmission for t e past fourteen

years; before entering government service

practised in Montgomery, Ala.

Spalding, Th0rndike.—At Cambridge, Mass,

May 4, a ed 39. Graduate of Harvard Col

lege and arvard Law School; state senator

from the second Middlesex district; had prac

tised in Boston since 1897; prominent in am

bridge.

Stevens, 1Iohn C.—At Galesburg, Ill. Promi

nent in Ga esburg.

Stone, Charles Francis.—At Redlands, Cal.,

Apr. 27, aged 73. Member of the New York

firm of Davies, Stone, Auerbach& Cornell;

educated at Harvard and at French and Ger

man universities; widel known as one of the

first legal scholars of ew York State; a -

peared in the courts only at rare interva s,

most of his work being confined to the library

and to consultation; of noble character and

unselfish life.

Sturtevant, Ralph O.-——At Swanton, Vt.,

May 28, aged 71. Civil War veteran; promi

nent Mason.

Thompson, ]. E.—At Pittsburg, May 10.

aged 37. Borough Solicitor of South Sharon,

Pa., for the past six years.

Vaughan, Fielding.—-At Mobile, Ala, May

14, aged 52. Had a large practice for many

years in Mobile.

Watson, james W.—At Fond du Lac, Wis,

May 21.

Webster, Sidney.—At Newport, R. I., May

30, aged 82. Secreta to President Franklin

Pierce; graduate of ale and Harvard Law

Schools; practised in Boston and New York

City; attorney for Samuel 1. Tilden in the

electoral commission case; for years legal

representative of the Rothschilds in the United

States; adviser of E. H. Harrirnan; authority

on corporation and international law; author

of "Two Treaties of Paris and the Supreme

Court" (1901) and other works.

Wyman, Isaac Chauncey.—-At Salem, Mass,

May 18, aged 82. Practised twelve years in

Boston, largely in shipping, mercantile and

real estate law; later became a large real estate

owner in Lynn and Marblehead; has left his

large fortune to Princeton University.
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The Late Chief Justice Fuller

T may turn out that Chief Justice

Fuller's tenure of oflice is to be

followed by important developments

in constitutional law. ' The epoch closed

by his death may have been one of transi

tion. The social and economic develop

ments of late years certainly seem to be

calling for a great constructive jurist

like Marshall or Mansfield,—one who,

as head of our most august tribunal,

could work out, in a conservative spirit,

that invulnerable doctrine of the scope

of federal powers which the country

seems to be anxiously awaiting. It is

no longer conceivable that a judge of

Fuller's or Taney's leanings towards

state rights could come to dominate

the Supreme Court. Herein may perhaps

be found the explanation of Chief Justice

Fuller having failed to impress his

influence more effectively upon his

colleagues.

But one thing he could do——at a

time when the Court was unable

to present a compact firing line to its

adversaries in the battles around crucial

points of constitutional interpretation,

he could take up his stand boldly in

defense of fundamental personal and

property rights which amid the current

zeal for growing centralization and

regulation were in danger of being be

littled, and his courage and conservatism

in this respect were frequently exhibited.

If he was unable to sweep the whole

Court into the current of his own con

victions, he could at least block what

seemed objectionable tendencies. If

he could not complete the edifice, he

could supply foundations for his succes

sor to build upon. For twenty-two

years, longer than any other member

of the court except Mr. Justice Harlan,

he contributed this steadying influence,

worthily maintaining the continuity

of the Court and the stability of the

Constitution.

When Chief Justice Fuller was called

to the bench by Grover Cleveland he

had built up a large and important

practice in Illinois, being considered a

special authority on commercial and

real estate law; but others were ac

counted his superiors in the art of

advocacy and in depth of learning. His

powers of analysis and reasoning were

respectable, but were not remarkable.

Yet the modest Chief Justice proved

himself fitted to direct the procedure

of the Supreme Court with admirable

skill and discretion, his administrative

ability being conspicuous on all occasions

and his labors well serving to maintain

the dignified detachment and privacy of

the Court and to promote efficiency

and expedition in its disposal of business.

It is believed that not one of our

Chief Justices was ever so loved by his

associates and so honored by the

American Bar as Melville W. Fuller.



A Practical Program of Procedural Reform‘

By Roscoe Potmn

NE needs but look about him to see

that procedural reform is in the

air. The subject has progressed beyond

the stage of discussion by jurists and

teachers and controversy in periodicals,

legal and lay, and has entered upon the

practical stage. To say nothing of the

elaborate measure pending in this state,

bills- for reform of federal procedure,

including one for a commission to draft

a complete federal practice act, are

before Congress, and procedural reform

has received the weighty approval of the

President; a commission on delay in

the administration of justice has reported

recently in Massachusetts; a committee

of the Association of the Bar of the

City of New York has put forth a

printed‘ report on simplification of pro

cedure; Kansas has adopted, at the

instance of the State Bar Association, a

revised code of procedure which em

bodies many notable reforms; the

Bar Association of San Francisco recently

has procured important reforms in the

criminal procedure of California; and

the American Bar Association now

maintains what is practically a standing

committee on delay and expense in legal

procedure. Even more significant, there

are notable signs of increasing liberality

in judicial decisions on questions of

practice.‘ Thus, after a period of

rigidity in practice, in which substance

has been sacrificed to form and end has

been subordinated to means, we are

evidently about to enter upon a period

of liberality in which the substance

 

shall prevail and the machinery of

justice shall be restrained by and made

strictly to serve the end for which it

exists.

Such periods of rigidity and liberality

in procedure have alternated throughout

the history of our law. What Mr. Zane

has called the Golden Age of the Common

Law, in which the power to make new

writs, liberally exercised, indeed assured

that no wrong, or at least no type of

wrong, should be without a remedy,

was succeeded by a period of hard and

fast actions in which a statutory attempt

to restore the former flexibility could

only give us the action on the case. A

period of free amendment of the record

was succeeded by one in which the

final and unalterable nature of the record

became a dogma and gave rise to a

record-worship from which our procedure

suffers still, so that, as Blackstone said

long ago, suitors have “sufiered as much

by this scrupulous obstinacy and literal

strictness of the courts as they could

have done even by their iniquity.”I

The judicial liberality of the year books

with respect to proceedings before the

court, when pleadings were settled

orally and not made part of the record

until the legal phases of the case had

been thrashed out, was arrested in the

fifteenth and sixteenth centuries‘ and

gave us in the seventeenth century the

high-water mark of technicality in

pleading. A new period of liberality

set in at the end of the eighteenth cen

tury, when Lord Mansfield made of the

count for money had and received a bill

 

" Presented at the annual meeting of the Illinois

State Bar Association, June 23, 1910.

‘Cockenll v. Henderson (Kan.), 105 Pac. Rep.,

443; Byason v. Territory (Okla), 103 Pac. Rep.,

532; P0091: v. Strolla, 191 N. Y., 42, 61, 66-7.

'3 Bl. Comm., 411.

‘Cf. Co. Lit., 304a, 3041).
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in equity at law,‘ when he made the

equitable defense of non-performance

by a promisee of the counter-promise

on his part into breach of an implied

condition, available at law,‘ when he

took cognizance at law of purely equit

able interests and rights where the trusts

on an outstanding term were fully

satisfied,‘ and when he went a long way

toward breaking down the distinctions

between actions at law,’ and gave to

trover many equitable incidents. This,

again, was followed by a reaction which

was almost unaffected by the legislation

of the reform movement and endured

until the drastic changes of the Judica

ture Act of 1873. In this country, the

liberal ideas of the New York Code of

1848 and of the period in which that

code swept over the country, was fol

lowed quickly by a judicial reaction

which went a long way toward nullifying

its most important provisions.‘ A

swing of the pendulum toward liberality

at this time is but part of a general

movement in all departments of mental

activity away from the purely formal,

away from hard and fast notions, away

from traditional categories which our

fathers supposed were impressed upon

the nature of things for all time. This

movement is remaking the natural and

physical sciences, is rewriting history,

is recasting political theories, is making

over economic theory, and, under the

name of sociology, is changing our

attitude toward all problems of social

 

‘Moses v. Magerlan, 2 Bum, 1005.

‘Kingston v. "sion, 2 Don .. 689.

°Doe d. Bristow v. Pegge, I. . R., 758, note a.

"“It is merely a distinction whether the relief

shall be in this form or that." Hambly v. Tron,

Cow r. 271.

' llen v. Patterson, 7 N. Y.. 476; Reuben: v.

Joel. 13 N. Y.. 488', Voorhis v. Child. 17 N. Y., 354;

Goulet v. Asseler, 22 N. Y., 225: De Grow v. Elmore,

50 N. Y., 1; Barnes v. Qm'gley, 59 N. Y., 265;

Bonesteal v. Bonesuel, 28 Wis., 245; Anderson v.

Cm, 28 Wis., 505; Supervisors v. Decker. 30 Wis.,

624; Dfllfld‘f v. R. Co., 37 Wis.. 268; Magm're v.

Vice, 20 Mo., 419; Richardson v. Means, 20 Mo.,

495; Myers v. Field, 37 Mo., 434.

life. It is inevitable that jurisprudence,

and ultimately the law itself, be affected

profoundly. For whatever its validity

in other fields, pragmatism must be

the philosophy of the lawyer. "What

are its results; how does it work, and

what does it work," must be the

questions he puts to every theory and

distinction and dogma and category.

Adjective law is but an instrument;

its categories of actions and proceedings

were not stamped upon legal science

by the Creator. And whenever pragma

tism supersedes the natural law of our

historical school in juristic philosophy,

so that we look upon action at law and

suit in equity, the form of common law

actions and the traditional types‘! of

proceedings, not as eternal categories,

beyond the reach of legislation, but as

instruments for the enforcement of the

substantive law, to be judged as such,

a liberal and flexible procedure is certain

to ensue.

But we must not expect too much

from procedural reform at present. In

the first place it is not a panacea. There

are at least three problems connected

with the administration of justice in

America which are of equal, if not,

some of them, of greater importance.

Moreover, these problems are connected

intimately with that of procedural

reform. The organization of courts,

and thereby the organization of judicial

business, the personnel, mode of choice

and tenure of judges, and the organiza

tion, mode of training and traditions

of the bar have each at least as much

to do with the conditions of effective

judicial administration as the course

and rules of practice in the courts.

It is not too much, indeed, to say that

improvement in these three particulars

is a necessary precursor of thorough

going reform of procedure. With a

modern organization of the courts and
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an efficient, independent, experienced

judiciary, almost any system of pro

cedure may be made very tolerable.

Without them, the best considered

practice acts will prove disappointing

in their actual administration. In the

second place, experience has shown

that reforms of procedure must not

come too soon and must not go too fast

for bench and bar, who are to administer

them. Much of the difficulty which

has attended the operation of the New

York Code of Civil Procedure and the

codes founded thereon has arisen from

the circumstance that the reform was

premature. The bench and the bar

were not ready for it. For one thing,

the old procedure was not yet so thor

oughly tested under American conditions

as to afford a sound basis for reform.

We must remember that when, in 1847,

the commissioners were appointed to

draft the New York Code of Civil

Procedure, there was scarcely half a

century of useful experience in the

administration of justice in America

to draw upon. Written opinions began

with the appointment of Kent as Justice

of the Supreme Court of New York in

1798. There was a lay Chief Justice

in Rhode Island as late as 1820, and

one of the Justices of the Supreme Court

of that state from 1814 to 1818 was a

blacksmith. Two of the three Justices

of the Superior Court of New Hampshire

after independence were not lawyers.

New Jersey and Kentucky at the end

of the eighteenth century legislated

against citation of English books in the

courts. There was a rule of court to the

same effect in New Hampshire. In the

latter state, one of the Justices in the

last decade of the eighteenth century

used to boast that he had not read Coke

or Blackstone and never would read

them. Kent tells us that in New York,

while he was upon the supreme bench

of that state, "English authority did

not stand very high."' Not only had

the old practice been in effective opera

tion too short a time, but it was un

reasonable to expect that a generation

which had just thoroughly learned the

English practice, and learned to apply

it under American conditions, should

abandon it over night or give up its

fundamental tenets without a struggle.

The reform of 1848 too often fell far

short of the needs of present-day ad

ministration of justice. But where it

did go to the full extent, judicial jealousy

of legislative derogation of the common

law and professional tenacity of hard

learned conceptions of English procedure

operated to restrict, if not to defeat it.

Many common-law ideas in procedure

have been worked out to their logical

results for the first time in judicial

applications of the codes.‘0 To-day.

after more than a century of American

experience, after the country as a whole

has been settled and developed and

conditions have become stable, we are

much better prepared for effective

reform of procedure than in 1848. But

we should be warned by the example.

New York was a too precious and too

ambitious pioneer, and over-ambition

to achieve a complete and thorough

going reform at one stroke may very

well have the same results today.u

Thirdly, no amount of procedural re

form can obviate entirely dissatisfaction

with the legal administration of justice.

Administration of law without forms

is as impracticable and undesirable as

 

“ For the details with reference to this and the

foregoin statement, see my pa r "The Influence

of Frenc Law in America,’ 3 I . Law Rev., 354.

1° See Mescall v. Tully. 91 Ind.. 96; Rust v. Brazen,

101 Me., 586; Lumber Co. v. Wadleigh, 103 WlS.,

318; Anderson v. Chilson, 8 S. D., 64; Coxey v.

Ma‘jor, 8 Okl., 665. _

l E. g. it was a considerable time before the

Judicature Act in England could be made to work

well. See Judge Harris‘s book, “Farmer Bump

kin's Lawsuit,’ where many curious examples of

the earlier workings of that statute are given.
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administration of justice without law.

But forms and mles will always operate

more or less mechanically, and in con

sequence will always give rise to dis

satisfaction with the justice administered

thereby. Because of this inherent

difficulty in all judicial administration,

we must look for the chief benefits

of procedural reform, not so much

toward obviating popular discontent

with the workings of the courts, although

such discontent may be diminished to

no small extent, as toward relieving

our overworked courts of about twenty

five per cent. of the points now sub

mitted to them—points which have no

real connection with the substantive

rights of the parties litigant,——-and

toward enabling lawyers to study and

present their cases on the substantive

law more thoroughly and intelligently,

so as to assist the courts more effectively,

and thus assure greater certainty and

precision of application of the rules on

which rights depend."

Premising so much, I purpose to

consider (1) the best means of achieving

procedural reform in an American state

today, (2) the leading principles upon

which such a reform should proceed

and the chief improvements which it

should attempt to achieve.

There are three agencies through

which reform of procedure may be

brought about conceivably. These are

(1) judicial decision, (2) rules of court,

and (3) legislation. Perhaps at the

present time the scope of the first agency

is so restricted by legislation as to make

it impracticable for the attainment

of any large results. Where there are

not codes, going into minute detail,

 

there are usually practice acts expressly

providing, or at least clearly assuming,

things of which any effective reform

must rid us. With respect to these

matters, it is obvious that judicial

decision is powerless. Yet we must not

overlook the achievements of Judge Doe

in New Hampshire. With only an

ordinary statute of jeofails and amend

ments to work upon, perceiving what

judges in code states, with the aid of

better legislative provisions, had not

perceived, that forms of action and

distinction between legal and equitable

proceedings were formal, not substantial,

he did not hesitate to allow the form

of action to be changed by amendment,"

to allow amendment from law to equity

or vice versa,“ and to allow mandamus,

or relief in the nature thereof, when

the case made showed it proper, although

a wholly different remedy had been

applied for.“ For these beneficent

strokes of judicial audacity, he had the

example of legislation in other jurisdic

tions. But he went beyond this and

settled judicially, without waiting for

legislation, that where error at a trial

requires a reversal of a judgment, the

prior proceedings shall be saved so far as

and wherever possible, and a new trial

had only of the matter affected directly

by the error, if the latter is separable.“

A Mansfield or a Doe, however, is not

to be found on every bench, and in the

hands of any less than they were, the

power to make such decisions would be

dangerous. For the great obstacle

to judicial improvement of the law is

that judicial changes operate retro

spectively. It is not fair to litigants

to turn the courts into experiment

stations in which judicial reformers

 l‘About 35§per cent. of the points decided by

our highest courts each year are points of practice.

If that burden may be lessened. the benefit to

courts, lawyers. and the law needs not be argued.

I submit that reduction from thirty-five per cent.

to ten per cent. is perfectly feasible. and would be

no small relief to our courts.

" See Henning's Life of Doe; in Lewis, Great

American Lawyers. vol. viii, . 239, 254.

“ .lfetcalf v. Gilmore, 59 N. . 433.

" Boody v. Watson, 64 N. H., 172; Atty-General

v. Tagiart, 66 N. H., 369.

1° L son v. Lyman, 49 N. H., 582.
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may try on their ideas of legal improve

ment retroactively, nor is it fair to

judges to ask them thus to sacrifice the

interests of individual litigants in order

to do what ought to be accomplished

by rules laid down in advance of decision.

Reform by exercise of the power of

courts to make rules is free from the

latter difliculty. But here again, in

most jurisdictions and for most purposes,

the detailed provisions of practice acts

or codes stand in the way of efiective

improvement. Hence we may take it

that legislation must be resorted to as

the direct and immediate agency of

reform.

Assuming that legislation is imperative

if not as the sole means, at least as a

precursor of procedural reform, three

methods are open: (1) A succession of

brief practice acts dealing with portions

of the subject or with special details, (2)

a complete general practice act, after

the general model of the codes of pro

cedure, covering, or attempting to

cover, all details at one stroke, (3) a

short, simple practice act laying out the

broad lines only , and, so far as possible

dealing only with those matters that

require legislative change or legislative

authority for change, leaving the details

to be settled, developed and improved

by general rules to be devised or adopted

by the judges.

It cannot be denied that the first

of these methods has been pursued

thus far in this state with no little

success. Three notable reforms were

brought about in the last practice act,

namely, the power of transfer from

Appellate Court to Supreme Court and

vice versa, the power of amendment

from law to equity and vice versa, and

the power of suit by an assignee in his

own name. The limitation of double

appeals in the certioran' act is another

instance of what may be done in this

way. But the objections to this course

are serious. In the first place it makes

progress one-sided. Advance takes place

here and there, as it were by jerks, but

the general system is left as it was. And

it happens not infrequently that defects

are really in the system as a whole

more than in the details. In that event,

the detailed improvements have to take

their place in the system and are molded

thereto by construction until they fail

of effect. A more serious objection is

that such a succession of acts, when the

work is complete, will give us a mass

of enactment with all the characteristics

of a code. In other words, it will give

us a complete scheme in all its details,

laid down in advance by legislation, and

to be altered only by more legislation.

Hence, all the arguments that may be

urged against a code of procedure or

a general practice act going into minute

detail, apply with equal force, in the

end, to such a succession of acts. On

the other hand, the advantage of this

method,—and it must be conceded

to be a real advantage,—namely, the

gradual introduction of changes as

bench and bar are ready for them, may

be achieved equally by leaving details

to be worked out by rules of court.

It would seem, therefore, that the

choice must be between the second and

the third of the three methods named.

And herein is the first and most vital

problem in devising a program of pro

cedural reform. At the very outset,

every jurisdiction must choose between

a brief, scientific outline of, say, one

hundred sections, to be developed by"

rules which may be enacted, revised,

amended, or abrogated by the judges,

in the light of experience of their actual

operation, or a detailed code of some

two thousand sections, at least, amend

able only by means of further legislation,

to be developed by judicial constructions
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which will be unalterable except by

legislation, and thus to furnish material

for forensic strife and legislative tinker

ing indefinitely.

Hence, the first item in a practical

program of procedural reform should be,

I submit, the following principle :—

I. A practice act should deal only

with the general features of procedure

and prescribe the general lines to be

followed. leaving details to be fixed by

rules of court, which the courts may

change from time to time as actual

experience of their application and opera

tion dictates.

Discussion of this question need not

be theoretical only. We have abundant

experience to draw upon. Undoubtedly

more than one cause contributed to the

untoward fate of procedural reform

in New York. But the chiefest factor

was that the reform proceeded upon a

wrong principle. I have discussed this

at no little length in another place. and

beg to repeat what I then said :"

“No one can lay down details of proce

dure in advance with much assurance that

they will not require modification. Even

if they do not require modification, the rules

may acquire meanings through judicial con

struction, which will demand a change. Such

changes of detail ought to be easy to make.

The original New York Code unhappily went

into detail aad made no provision for change.

Minute details could only be altered by legis

lation. When, as a result of judicial hostility

in the earlier years of its history, narrow and

illiberal constructions became fastened upon

it, resort to legislative amendment was the

sole resource. Thus legislative interference

grew to be a fixed habit, and a revision super

vened, swelling the code to some 3,000 sec

tions, which has been characterized aptly as

‘revision gone mad’. Compare with this

the method employed in the English ]udica—

ture Act. That act contained but 100 sec

tions, with a schedule of 58 rules of practice

appended, leaving details to rules of court

 

‘7 Some Princi lee of Procedural Reform, 4

lll. Law Rev. 38 . 403-404.

.respect to workmen 's compensation.

to be framed by the judges. In drawing up

the first rules a mistake was made analogous

to that made by the framers of the New York

Code. The latter had their eyes chiefly on

practice at law and in consequence made rules

at many points which proved awkward of

application to equity proceedings. Those

who drew the Judicature Act and the first

rules thereunder were equity lawyers, had

‘their eyes too much on equity, and hence, at

first, proceedings at law were made cumber

some and dilator-y. But legislation

was not necessary to effect a change. The

judges themselves were able to and did change

the rules as experience of actual application

dictated, until the present rules were devel

oped. How unfortunate the results of hard

and fast legislation as to the details of pro

cedure may prove in practice is demon

strated by later English legislation with

Instead

of leaving the details of procedure in

such cases to general rules to be framed

by those who were to administer them,

Parliament enacted where appeals should

go and in what manner, in such a way

that in the reports styled 'Workmen's Com

pensation Cases.’ we meet frequent examples

of appeals dismissed because taken to a

Divisional Court instead of to the Court of

Appeal or vice verso-about the only vestige

of appellate procedure left in England."

I have said that when the first rules

under the Judicature Act in England,

having been framed too much with a

view to equity practice, proved un

fortunate when applied to procedure

at law, the judges gradually found the

cure by improved rules. Compare with

this what happened in New York. There

the provisions as to joinder and as to

cross-demands were framed with a view

to practice at law only, and, intheir

application, threatened to abrogate the

equitable doctrine of complete disposi

tion of the cause and the equity of

joining all persons interested in the

subject of the suit and proper to com

plete relief." But the judges were

powerless. They were bound by hard

 

1‘See the sarcastic remarks of Cornstock. _I., in

Railroad Co. v. Schuyler, 17 N. Y., 592, 604.
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and fast legislative rules. Only legis

lative amendment could effect a cure.

But the amendment, when it came, was

subject to the same difiiculty. It was

rigid and unalterable. Hence, as might

have been expected, the cure was but

partial, and the new section and provi

sions founded upon it have been prolific

sources of litigation in New York and in

the other code jurisdictions ever since."

Rules of court, as a means of develop

ing the details of procedure, are no

experiment. Not only was this an

ancient common-law power, both in

courts of law and in the court of chancery,

but it was given to the Supreme Court

of the United States, with respect to

equity practice and admiralty practice,

by an act of 1842.20 It was given to the

same court by the Bankruptcy Act of

1898" and by the Copyright Act of

1909.22 It has also been given, within

fairly wide limits, to the Municipal

Court of Chicago.” According to news

paper reports it is also to be given to the

new federal Court of Commerce. And

if, in some of these cases, as, for instance,

the federal equity rules, no great things

have resulted from this power, at least

no harm has followed, and the power is

at hand to be used whenever the demand

for improvement becomes acute. More

over, the orders in bankruptcy, which

are much more modern than the equity

rules, and have been improved by

amendment since their adoption, show

the possibilities of such a system.

This principle of development of the

details of procedure through rules of

court, rather than through minute

legislation, is submitted and discussed

at length in the report of the special
 

1” See Pomeroy, Code Remedies, §§ 464-478, for

the details.

2° Comp. Stat. U. S. (1901). 5917.

2' National Bankru toy Act, 1898, Q 30.

2' Cha . 320. 35 tat. U. 5.. 1075. §25. See

214 U. .. 533.

19:7hl;né§i;al Court Act of 1907, 520, Laws of

committee of the AmericanLBar Asso

ciation to suggest remedies and formu

late proposed laws to prevent delay

and unnecessary cost in litigation pre

sented to the Detroit meeting in 1909."

It has been approved as a principle of

procedural reform by President Taft.“

The advantages of the principle have

been summarized, in the report already

cited, as follows :—

"(1) No one can anticipate in advance

the exact workings of a detailed rule of prac

tice. Change and adaptation to the exigencies

of judicial administration is inevitable. The

judges are best qualified to determine what

experience requires and how the rule is act

ually working. (2) The opinion of the bar

as to the working of a rule may be made

known to and made to afiect the action of the

judges in framing new rules or improving old

ones much more easily and with better results

than where the legislature must be applied to.

(3) Small details do not interest the legis

lature, and it is almost impossible to correct

them. (4) Too often details in which some

one member of the legislature has a personal

interest are dealt with by legislation, and not

always in accord with the real advantages

of procedure. (5) As experience shows that

changes are needed and what they are, there

ought to be a possibility of speedy adjustment

of details of procedure. Only rules of court

can meet this demand."’°

The case against the principle for

 

" Rep. Am. Bar. Ass'n. xxxiv, 578 595-600.

" "ln the first place. the codes of procedure are

enerally much too elaborate. It is ssible to

have a code of procedure simple an eflective.

This is shown by the present procedure in the

English courts, most of which is framed by rules

of court." The Delays of the Law, 18 Yale Law

Journal, 28. Again: "The English system, con

sisting of a few eneral principles laid down in the

practice act an supglemented by rules of court

to be adopted b the upreme Court of Judicature,

has worked wit great benefit to the liti ant, and

has secured much expedition in the sett ement of

controversies. and has practically eliminated the

discussion of points of practice and plea ' in

the appellate courts. My impression is that ' the

judges of the court of last resort were charged with

the responsibility within general lines to be defined

by the legislature for roviding’ea system in which

the hearings on appea should as far as possible

with respect to the merits and not with respect to

procedure, and which should make for expedition,

the are about as well qualified to do this as an -

bod);r to whom the matter can be delegated." I ..

. 31.p 2° Rep. Am. Bar Ass'n. xxxiv, 597.
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which I am contending was argued

fully and ably by Mr. Gilbert in his

address before this association last

year.‘n Stated summarily, his objec

tions are four: (1) That the evils to be

cured are chiefly the result of judicial

legislation and that the agency which

has produced the condition to be cured

ought not to be entrusted with ad

ministration of the remedy; (2) that

since in the past bench and bar have

been hostile to new modes of procedure

and have prevented their beneficial

operation, it follows, to use his own

language, that "to leave to them [the

judges] too much discretion, would be

likely to result in the adoption of many

rules more suited to their own conveni

ence than to the convenience of litigants

and to the prompt and proper transac

tion of business”; (3) that to leave the

details to be settled by rules of court

would result in confusion and uncer

tainty; and (4) that even if the judges

had the ability and the disposition to

enact good rules, they have not the

time. In addition to these objections,

others have urged that the proposed

system is unconstitutional, as involving

a delegation of legislative power to the

courts. The latter objection is obviously

untenable. The power to make rules

for practice in the courts has always

belonged to the judiciary. Except so

far as statutes have prescribed details,

that power still exists and is still exer

cised. Mr. Justice Brown has argued

that a great deal of our procedural

legislation, intended to tie the judges

hand and foot, and to regulate their

every act from the time they enter the

court room, is of doubtful validity as

involving undue legislative encroach

ment upon the judicial department."l

 

'7 The Administration of

111. Bar Ass’n, 1909, 328.

z‘Judicial Independence, Rep. Am. Bar Ass'n.

xii, 265.

Justice in Illinois, Proc.

Be this as it may, the example of the

grant of this power to the federal Su

preme Court which has stood unchal

lenged since 1842, should convince the

most skeptical. With respect to Mr.

Gilbert's objections, it may be said, first,

that the present condition of American

procedure is by no means to be laid

solely or even chiefly to the bench nor

to bench and bar. Not only has ill

advised legislation contributed its fair

share in more than one jurisdiction,

but the most active causes have been

deep-seated. An extended discussion

of these causes here would be out of

place. But at least six may be traced,

namely: (1) survival of conceptions and

rules originating in the archaic adminis

tration of justice by the mechanical

following of form; (2) the circumstance

that the characteristic features of our

legal procedure became fixed and its

chief details were fully developed in the

seventeenth and eighteenth centuries,

in what is for the modern world the

period of formalism of over-refinement

in every department of human activity—

and so ,acquired a highly formal and

artificial character; (3) the influence of

Puritanism in the formative periods of

our law, both in England and America,

whereby the Puritan jealousy of the

magistrate took an extreme form as

jealousy of the judge, and hard and fast

rules of procedure, absolute and un

yielding rules of evidence, and strict

review of the details of practice by a

series of reviewing tribunals were deemed

necessary to hold him in check; (4)

the influence of the frontier and of the

exaggerated importance of the advocate

and the free rein accorded him in frontier

communities; (5) the weakness of an

elective judiciary before encroachments

by the bar and the sharp line between

courts of first instance and courts

of review in America, whereby the
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trial judge, without the commanding

position which the common law con

templates, hard-pressed by advocates

and held in check by reviewing tribunals,

removed from his difiiculties, has been

driven to a cautious, timid, dilatory

course that does not comport with the

business-like administration of justice;

and (6) modern conditions of professional

employment in America." If this

view of the causes of our present situa

tion is sound, the situation was for a

time inevitable, and no blame attaches

to those who sat upon the bench or

pleaded at the bar. The present

generation of judges did not create it,

they found it. So long as they are

trusted to determine the constitu

tionality of statutes and to wield the

common-law power of judicial law—

making involved in our system of case

law, it is idle to say we may not trust

them to frame general rules of procedure

in advance of action.

Mr. Gilbert's second objection, so far

as it is not met by what has just been

said, appears to involve the assumption

that judges who are hostile to a practice

act, while they may be expected to

develop it by rules so as to render it

nugatory, may be prevented by legisla

tion from construing it so as to defeat its

objects. Such has not been the experi

ence with practice legislation elsewhere.

No one, as yet, has succeeded in tying

down unwilling courts, whether by

express statutory provisions or by

elaborate interpretation clauses, so as

to preclude judicial molding of statutes

to what the judges conceive is practicable

and just. Indeed, Mr. Gilbert's objec

tion is in reality an argument for the

principle objected to. It is because the

earlier constructions of a practice act

 

are likely to express the ideas and

breathe the spirit of the old practice,

rather than of the new, that we ought

to be cautious about enacting much

detail in a form making it difficult of

change. In case rules of court develop

a practice act in a conservative or

reactionary spirit, we have but a con

tinuance of the existing situation till

a new generation of judges comes along

to supersede the old rules by a new

body of rules conceived in more liberal

fashion. On the other hand, if a de

tailed code is construed narrowly or in a

reactionary spirit, we have a substitu

tion of one illiberal system by another,

which has the disadvantage of being

unknown, and further legislation is the

sole escape. Moreover, it is no small

advantage to have the rules of practice

construed by the same agency that

drafts them.

With respect to the third objection,

it may be remarked that the first rule

in a judge-made body of rules would

undoubtedly be a provision retaining

the existing practice unless and until

and except so far as changed by the

rules."I In time, when the body of rules

had ‘become fully developed, this rule

would disappear. This very thing

happened in England.‘1 Consequently,

so far from there being danger of a

period of confusion and uncertainty,

development of the general principles

of a practice act by rules of court is the

most certain method of minimizing,

for one may hardly hope to obviate

entirely the difiiculties involved in any

change of procedure. Rules devised,

added to and amended as the courts and

the bar are ready for them, are less likely

to cause confusion than rules laid down

 

2° For detailed discussion of these points, see my

pager, "Some Principles of Procedural Reform.

4 1. Law Rev., 388, 395-400.

'° U. 5. Equity Rule 90; General Orders in Bank

ruptc , No. xxxvii; U. S. 00 yright Rules, No. l.

‘ udicature Act of 1873, ule 1, aragraph 2;

Rules of the Supreme Court, 1874 see Charley,

udicature Act, 3 Ed. 353); Judicature Act of 1875.

c. 21. The provision has now disappeared.
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in detail in advance, no matter how wise

and learned the lawyer who frames them.

As to the fourth and last objection,

namely, that our judges have not the

time to make rules of practice, one might

give Diogenes’ answer. The Supreme

Court of the United States is a hard

worked court, and yet it found time

between March 4 and June 1, 1909.

to promulgate the Copyright Rules, and

between July 1, 1898, and November 21,

1898, to promulgate thirty-eight General

Orders in Bankruptcy, accompanied by

a schedule of sixty-three forms. Cer

tainly the pressure of business before

legislatures is quite as great as that

before courts. Moreover, it is not

necessary that the judges actually

draw up the rules themselves, any

more than that legislators themselves

actually draw up every detail of a code

or practice act. For example, bar

association committees may devise pro

posed rules for submission to the court

as easily as proposed statutes for

submission to the legislature.

It has been suggested, and Mr.

Gilbert's Act in Relation to Courts now

contains such a provision, that there

should be a complete set of detailed

rules in the first instance, in order that

the new practice may start full-fledged,

with power in the court to amend,

abrogate or develop the several details

by general rules. If we are to have

an elaborate-made code, this is un

doubtedly a wise feature. It would

obviate much of the difliculty that has

attended the administration of the New

York Code. But if such a plan is adopted

the scope of judicial power of abroga

ition and amendment should be made

very plain, designating clearly those

things which are to stand beyond the

reach of the judicial rule-making power

and those which are to be subject thereto.

Probably the best device would be that

adopted in the English Judicature Act

of l873,—to put the permanent and

unalterable provisions in the form of

sections and append a schedule of rules

of practice to serve as rules of court until

set aside, amended or added to by the

Supreme Court. Such a course may

well be entirely proper. But if the rules

intended to serve such temporary pur

pose are inserted in the body of the act

with nothing to distinguish them out

wardly from those intended to be per

manent, or if the whole act, and every

section thereof, is to be made subject to

the judicial power, one may well hesitate.

Whether practice legislation takes the

form of a detailed code or of a legislative

outline leaving details to be developed

by rules of court, only second in im

portance is the question how such

legislation shall be drafted. Here again

three agencies are conceivable: (l)

a single draftsman, (2) a public com

mission, (3) a private committee or

commission. In Europe, a public com

mission would be a matter of course.

Even in individualist England, a series

of royal commissions framed the judi

cature Act. But American experience

with legislative commissions has not

been satisfactory, and executive com

missions appear to have no place in our

polity. On the other hand, the Com

missioners on Uniform State Laws,

a purely private organization, originating

in connection with the American Bar

Association, have, on the whole, given

us a model of conservative but thorough

going code-making. We have an ex

ample also in the revised Code of Civil

Procedure of Kansas, drawn by a

committee appointed by the State Bar

Association, submitted to the bar and

examined and approved by the Bar

Association, and adopted by the legis

lature.n No public commission, in

 

" See judge Allen's account. 21 Green Bag, 266.



448 The Green Bag

recent times, has done such work as

that of these purely private agencies.

Indeed the rise and development of bar

associations throughout the country has

made such private commissions not

merely feasible but highly desirable

as means of careful study and scientific

drafting of legislation of a non-political

character. It would seem therefore, in

view of the difficulties always involved

in legislative provision for the expense

of public commissions, that the bar

associations, through committees or

commissions appointed at their instance,

are the agencies to which we must look

in practice. On that theory, I propose

the following as a second proposition in

a practical program of procedural re

f0rm:—

II. A practice act should be drawn

in the first instance by a commission

or committee appointed under the aus

pices of [he State Bar Association, upon

which judges, both of appellate and nisi

prius courts, practitioners, law-writers

and law-teachers are all represented;

the draft drawn by such a body ought to

be published and submitted to the bench,

the bar, the several local bar associations,

and critical jurists generally, for examina

tion and criticism; after a suflicient

period of criticism, the results thereof

should be compiled, and the draft should

be re-examined, in the light of such

criticism, section by section, by an

enlarged commission or committee, and

amended, added to, or redrawn whenever

desirable changes or additions have been

suggested. Only the final and perfected

draft, so arrived at, upon approval by

the State Bar Association, should be

submitted to the legislature.

In framing this program, I have tried

to devise one which would be practicable

in any of our jurisdictions. Hence I

have assumed that the draft must be

the work of more than one man. Prob

ably no one in this country had a greater

genius for code-making or labored more

diligently or for a longer period in that

work than David Dudley Field. It is

not fair to charge to him the huge mass

of detail now known as the New York

Code of Civil Procedure. But in that

code as he first drew it, for it was chiefly

his work, there proved to be deficiencies

of the most serious character; and his

later codes have been pronounced by

one of the ablest of modern juristic

critics striking examples of misguided

ambition.” In this state, however,

we have a draft at hand, in Mr. Gilbert's

proposed Act in Relation to Courts,

which may well serve as a basis of work

for a commission. No one can read

that proposed act in its final form with

out respect and admiration for they

industry, learning and practical sense of

its author and above all for his great skill

as a draftsman. But it is no reflection

upon any one to insist that important

legislation must represent the combined

wisdom of many and must be subjected

in advance to criticism from every point

of view from which light may be shed

upon it. Hence we ought to insist

that a practice commission be com

pletely representative. And the work

of the late Dean Ames upon the 'pro

posed Uniform Partnership Act and of

Professor Williston upon the Uniform

Sales Act, at the instance of the Com

missioners on Uniform State Laws,

shows the utility of placing writers and

teachers upon such committees along

with men of action. But, more than

anything else in this connection, we

ought to insist upon thorough work in

the first instance, at the risk of making

slow progress, to the end that when

done the work shall be done indeed.

The New York Code of 1848 was

 

'5 Pollock. Law Of Fraud in British India. 122.

See also pp. 20, 95. 99.
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provided for by statute in April, 1847,

the commission appointed thereunder

was organized in its final form in

September, 1847, it reported its draft to

the legislature in March, 1848, the draft,

with some amendments, was passed

about the middle of April, and the new

code took effect in July, l848,——dabout

fifteen months after the statute creating

the commission." From that time

to the present the bane of procedural

legislation has been hurry." It is better

to wait for the new act than to be forced

to recur to the legislative deus ex

machina after its enactment, to do

what should have been done in the first

instance. While no American state

may be asked to imitate the snail's pace

of procedural reform that culminated

in the English Judicature Act, where,

beginning with 1826 and ending with

1874, five commissions put forth nine

reports,“ nor the characteristic com

pleteness of preparation and slow

going minuteness of execution that

marked the framing of the new German

Civil Code," the example set by the

Commissioners on Uniform State Laws"

should be before the eyes of legislators

and codifiers in the future rather than

the precedent of 1848.

Turning now to the principles upon

which a practice act should be drawn

and the lines it should lay out to be

 

" Hepburn, Historical Development of Code

Pleadindg, 83-88.

3‘In d one ma go further. Until the new

German Civil Code, aste had marked the drawing

up and enactment of all codes, and the total or

artial failure of so many of them is chiefly attri

table thereto. Cf. Austin, Notes on Codifica

tion, uris rudence (5 Ed.), ii, 1035.

“ rd ldon's Commission. 1826', Royal Com

mission of 1829, 1830, 1832; Commission on Plead

ing and Practice in Courts of Common Law of 1851,

1853, 1860', Chancery Commissioners of 1852, 1854,

1856; Judicature Commissioners, 1869. 1874.

I’ See Mr. Smithers' historical introduction to the

translation of the German Civil Code by Loewy

(1909), and Mr. Schuster's pa r, “The German

Civil Code," 12 Law Quarterly lift, 217.

" See. for instance, the report of the Committee

on Commercial Law of the American Bar Ass'n,

1909, Rep. Am. Bar. Ass'n, xxxiv, 523, 524.

developed by rules of court, I venture

to think that the first principle which

those who frame such an act should

have in view should be to make it

unprofitable to raise questions of pro

cedure for any purpose except to develop

the merits of the cause to the full. So

long as any advantage may be derived

from the raising of procedural points

as such, diligent and zealous counsel

will raise them and the time of courts

will be wasted in passing upon them.

We have the testimony of an American

observer of the American and the British

Consular Courts in China, who saw

them working side by side, that whereas

in the American court we have "the

wearying, formal, perfunctory round of

motions and demurrers," in the British

court, points of practice "being un

successful in achieving any advantages,

such objections tend to lapse into

disuse.”" The point, then, is to make

the rules of procedure rules to help

litigants, rules to assist them in getting

through the courts, not, as Professor

Wigmore has put it, “instruments of

stratagem for the bar and of logical

exercitation for the judiciary."‘° Al

though it will not do the whole work,

a prime factor in achieving this result

will be to distinguish between rules

intended to secure the orderly dispatch

of business, on the one hand, and rules

intended to protect the substantial

rights of the parties, on the other hand.

The former, that is, rules intended to

provide for orderly dispatch of business

with consequent saving of public time

and maintenance of the dignity of

tribunals, ought to be no concern of the

parties unless under exceptional cir

cumstances. It should be for the tribu

nal, not the party, to object in such

cases, and decisions with respect to such

 

'9 42 Am. Law Rev., 745, 749.

‘° Evidence, i. §2l.
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rules should be reviewable only for

abuse of discretion. To quote from a

discussion of this matter on another

occasion:“1

“This principle is recognized to some

extent in practice, as it stands. The order

in which testimony shall be adduced, whether

a party who has rested shall be permitted to

withdraw his rest and introduce further testi

mony, the order of argument, in most juris

dictions, the time to be devoted to argument,

and many other matters of the sort are left

to the discretion of the trial judge. The

reason is that such rules as exist upon these

points exist in the interest of the court and

of public time and not in the interest of the

parties. But there are other rules resting

upon the same basis which, unhappily, are

not dealt with in the same way. This is

notably true in the law of evidence. Many

rules of evidence are in the interest of expe

dition and saving of time, rather than of

protecting any party; prejudice to the dis

patch of judicial business is the objection

rather than prejudice to a party. In such

cases how far the rule should be enforced in

any cause should be a matter for the discre

tion of the court in view of the circumstances

of that cause. Some courts, indeed, recog

nize this. But for the most part it has been

assumed that there must be an absolute rule

or no rule in these cases also, as if substantive

rights depended upon them. With respect

to all other rules of procedure, we should

make nothing depend upon them beyond

securing to each party his substantive rights

—a fair chance to meet his adversary's case

and a full opportunity to present his own.

No party should be permitted to defeat his

opponent, or to throw him out of court and

compel him to begin anew because of them.

He should be able to use them simply to

obtain a fair opportunity of meeting the case

against him and of making his own case. For

example, in case of a variance, the inquiry

should be, did the party who complained ask

for time or opportunity to meet the point of

which he was not fairly apprised and for which

he was not prepared, and was he given a fair

chance to meet it? Where no other advan

‘tage could be had than securing a fair oppor

tunity to meet proof adduced without fair

notice, very few complaints of variance would

 

‘1 Some Principles of Procedural Reform. 4 lll.

Law Rev., 388, 400-401.

be made. What this would mean may be

understood by turning to a paper on ‘Taking

Advantage of Variance on Appeal,’ in which

it took twenty pages and citation of 338 de

cisions of the courts of this state to set out

the mechanics of the subject.""

Put simply, this means that rules

intended to save time and advance

the business of the court are not to be

permitted to waste time and obstruct

the business of the courts by becoming

the subject of contest between the

parties, and that rules intended to pro

tect the parties are to be available to

that end only. The objection urged

is that it is unsafe to give discretionary

power to judges and that the discretion

they now have should not be extended.

But the judge need have no more dis

cretion than he has now, with respect

to rules intended to protect the parties,

and yet the parties may be limited to

use of those rules in such way as to

secure fair notice of the case against

them and fair opportunity to present

their own case, and nothing more.

Without giving the trial judge any

additional power, we may insist that

parties use procedural rules, not to lay

the foundation of an appeal in the future,

but to obtain a substantial right in the

present.

Accordingly, I should propose the

following proposition as one by which

those who draft a practice act should

be guided:—

III. Rules of procedure intended

solely to provide for the orderly dispatch

of business, saving of public time, and

maintenance of the dignity of tribunals

should be distinguished carefully from

rules intended to secure to parties a fair

opportunity to meet the case against

them and a full opportunity to present

their own case; rulings upon the former

class should be reviewable only for abuse

“Kales, Takin Advantage of Variance on
Appeal, 2 Ill Law.gRev., 78.
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of discretion and nothing should depend

on or be obtainable through the latter

class except the securing of such oppor

tunity."

Another object in drafting a practice

act should be to insure trial of the case,

rather than the record. Our attitude of

record-worship, partly a remnant of

the old mode of determining causes, so

far as possible, by some arbitrary,

mechanical agency, partly a survival

of the old writ of error, now superseded

in most states by the more modern

appeal, and partly due to a just fear of

fraud, when amendments could only

be made by erasure of a parchment

record, the reasons for which have been

obsolete for centuries,“ serves no useful

end and should be abandoned. No

cause which has been heard on evidence

should be reviewed solely upon pleadings

and, if a case was made at the trial,

the question should be whether the

adverse party was fairly notified thereof

and had a fair chance to meet it and to

present his own case, not whether the

record would sustain a judgment at

common law.“

 

“Judge Allen puts the same idea thus: "The

essentials of procedure are fair statements of the

claims of the parties, reasonable notice of every

hearing at which any question is to be presented

for decision. and a fair op rtunity tn roduce

evidence and be heard on t e facts and t e law;

and these the legislature should require. Hard and

fast rules of pleading and rocedure in minor par
ticulars are far more likelly to prevent than to

facilitate the administration of justice." Address.

"The Revised Code of Procedure in Kansas."

before the Missouri Bar Ass'n. September 18, 1909,

. 4.
p “3 Bl. Comm., 409-410.

“ For an examgle of tryin the case. rather than

the record. see yams v. tuart King (1908), 2

K. B. 696. Here defendant had given plaintiff

a check in a betting transaction. Afterward in

consideration that plaintiff would not present the

check and injure defendant's credit, defendant

promised to pay it. The action, according to the

endorsement on the writ. which stood for a plead

ing, was on the consideration for which the check was

given. The trial court held that although there

could be no recovery upon the consideration for the

check or upon the check itself, because the tran

saction was a wager, yet as the evidence showed

the new contract, upon a new consideration, to

pay the check, there could be a recovery upon that

contract, and rendered judgment accordingly.

On appeal, this was affirmed, the Court of Appeal

In consequence, we may lay down

as a further principle:

IV. The court should be able at all

stages to try the case, not the record, and

except as a record of what has been done

may be necessary to protect substantive

rights of the parties as the suit progresses,

the sole concern of the court with respect

to the record should be to see to it that

at the termination of the litigation it

records the judgment rendered and the

causes of action and defenses adjudicated.

As a corollary of the foregoing prin

ciple, pleadings should exist, not to

furnish a necessary formal basis for the

judgment, but solely to afford notice

to the respective parties. Professor

Whittier has argued this in a recent

paper which deserves careful reading.“I

In my paper already cited, the propo

sition is discussed as follows :—

“What is claimed now is that pleading

separates issues of fact from those of law.

But it does so most imperfectly. What is

accomplished in this direction by the common

counts and general issue? On the other hand,

where the declaration does not set out all

the elements of a cause of action and a de

murrer is interposed, the separation of law

and fact is formal only. In substantial

result, nothing has been achieved. It is

rare indeed that a cause may be disposed of

finally upon the questions of law raised by

demurrer. Others insist upon pleadings con

taining all the elements of a legal statement

of the case as necessaryto a proper record and

to give to litigants the advantage of a plea

of res judicata, if molested again for the same

cause. But pleadings need not and do not

perform this function. who can tell from

a record in assumpsit, with common counts,

plea of the general issue, verdict and judg

ment, what was in fact tried and adjudged?

Long ago men resorted to extrinsic evidence

for that purpose. On the other hand, there

are many jurisdictions where claims against

the estates of deceased persons are litigated

 

saying that in such a case the judge should make

or direct a formal amendment, so that the record

would show what was the basis of the judgment

rendered.

“Judge Gilbert and Illinois Pleading Reform,

4 111. Law Rev., 178.
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with no other pleadings than an informal

statement of claim in which no attempt is

made to state a cause of action, and no diffi

culty from want of sufficient record has

arisen. The truth is, a system of pleadings

designed solely to afford notice to the respec

tive parties will meet this need completely.

If it provides a method by which the parties

have suflicient notice, we may be sure that

others who have occasion to know will find

the statement and indorsed summons of a

simpler procedure entirely adequate. The

better it fullfils the purpose of notifying the

parties of the claims and defenses of their

adversaries, the better a system of pleading

will meet the requirement of a record by

which to maintain a defense of res judicata.

As Mr. Justice Holmes has put it so aptly,

the basis of requirement that a pleader set

out all the legal elements of his case in the

form of averments of issuable facts, is ‘the

inability of the seventeenth-century common

law to understand or accept a pleading that

did not exclude every misinterpretation ca

pable of occurring to an intelligence fired with

a desire to pervert.’ The principle of making

nothing depend upon rules of procedure

beyond securing to the parties fair opportunity

to meet the case against them and full oppor

tunity to make their own case, is decisive.

Requiring a statement of a cause of action

afiords opportunity for procedural points as

such without any gain to substantive rights.

Notice to the parties is enough. Neither

court nor counsel requires to be told what

the elements are that must go to make up the

claim or defense asserted."

Hence a further principle may be

laid down :—

V. The sole oflice of pleadings should

be to give notice to the respective parties

of the claims, defenses and cross-demands

asserted by their adversaries; the pleader

should not be held to state all the elements

of claim, defense or cross-demand, but

merely to apprize his adversary fairly

of what such claim, defense or cross

demand will be.

Another principle may be suggested

without discussion :—

VI. No cause, proceeding or appeal

should be thrown out solely because brought

in or taken to the wrong court or wrong

venue, but if there is one where it may

be brought or prosecuted, it should be

transferred thereto and go on there, all

prior proceedings being saved.

This principle, which obtains now

in the appellate procedure of Illinois,"

should be extended to every part of

procedure. Especially should this be

done with respect to venue. It was

an abuse ever to introduce the idea of

venue as a place where suit must be

brought. This is particularly true in

equity, where there never was such

a thing as venue until introduced by

statutes in some of our states. At law,

the question should be one of place

of trial, as it was at common law, and

if fixed wrongly, the cause should be

transferred to the proper county, if

any one asks for such an order.“

VII. The equitable principle of com

plete disposition of the entire controversy

between the parties should be extended to

its full content and applied to every type

of proceeding.

To carry out this principle fully,

five propositions may be made :—

(l) The courts should have power

and it should be their duty in every sort

of cause or proceeding to grant any relief

or allow any defense or cross-demand

which the facts shown and the substantive

law may require.

This proposition is argued fully, so

far as it involves administration of legal

and equitable remedies in the same pro

ceeding, in the paper already referred to. "

But a further question arises, not there

discussed, as to the advisability of

maintaining separate forms of action

for legal relief. Mr. Gilbert does this,

 

‘7 Practice Act of 1907, 5102.

‘' See California Code Civ. Proc.. 530; New

York Code Civ. Proc., 5987; Colorado Code Civ.

Proc., Q30; Wisconsin, §2621. But the Wisconsin

Code prescribes too much detail as to making the

change and all our codes lay down too man rules

as to where causes must be tried. Cf. Conso idated

Rules of the Supreme Court for Ontario. rule 529.
“4 Ill.v Law Rev., 491, 498-501.
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providing an elaborate scheme of dis

tinct actions and proceedings.‘0 The

Massachusetts Practice Act took the

same course, but simplified the system

of actions, providing for four only: real

actions, contract, tort, and replevin.“

The New York Code abolished all forms

of actions and provided for one civil

action.u Because the earlier decisions,

still adhered to in some states, insisted

that the common law actions inhered

in nature and could not be done away

with, and hence held that a plaintiff

was bound irrevocably to the theory

of his case which he appeared to intend

to put forward in his pleading, many

have asserted that this provision of the

New York Code was a failure..8 But

the growing tendency today in Code

states is to do away with this doctrine

of “theory of the case" and carry out

the spirit of the code.“ In view of

these decisions, it is an anachronism

to set up a system of distinct actions

at law in 1910. Whenever this is

attempted, whether by legislation or, as

in some of the code states, by judicial

decision, there is always danger that

the new system will outdo the old in

rigidity.“

(2) No cause or proceeding should

fail or be dismissed for want of necessary

parties or for non-j'oinder of parties, but

provision should be made to bring them

in.“

(3) joinder of all parties to a com

plete disposition of the entire controversy

should be allowed in every sort of cause

 

“Act in Relation to Courts. 51.

5' Pub. Stat. Mass, c. 167, §l.

5’ N. Y. Code Civ. Proc. Q3339.

" E. g., 2 Andrews, American Law (2 Ed.). ‘635

8! se ,

‘4 Vhite v. Lyons, 42 Cal., 279; Rogers v. Du

hart. 97 Cal., 500; Cole v. jerman. 77 Conn., 374;

Gartner v. Corwine, 57 Ohio St., 246', Cackerell v.

Henderson (Kan). 105 Pac. Rep., 443.

5’ See “r. Homblower's remarks quoted in 2

Andrews Am. Law (2 Ed.), 635, note 29.

"See Kansas Revised e Civ. Proc., W8,

which does away with demurrer-s for misjoinder

or defect of parties.

and at every stage thereof, even though

they are not all interested in the entire

controversy."

(4) Courts should have power in all

proceedings to render such judgment

against such parties before them as the

case made requires in point of substantive

law, to render difi'erent judgments against

difi'erent parties or in favor of some

and against others, whether on the same

side of the cause or not, and to dismiss

some and grant relief against others,

imposing costs in case of misjoinder

or unnecessary j'oinder upon the party or

parties responsible therefor.

(5) joinder of causes of action should

be permitted although they do not all

afl'ect all of the parties to each,subject

to the power of the court to order separate

trial or separate prosecution of one or

more of them, if they cannot be tried or

prosecuted together conveniently.

This is the English practice." The

Revised Code of Kansas, which contains

the best provision upon the subject to

be found in the United States, permits

free joinder of any and all causes of

action subject to the one limitation

(except in foreclosure proceedings) that

all of the causes of action joined must

"affect" all of the parties to the cause."

The limitation does not seem necessary.

The question is one of convenience.

Hence it would seem preferable to per

mit the court to direct a severance or to

direct separate trials, in the interest of

convenience and the orderly dispatch

of business, where expedient in particu

lar causes.

VIII. So far as possible, all questions

of fact should be disposed of finally upon

one trial.‘0

“7 Cf. Mr. Gilbert's amended draft, “184-186,

permittin binder in the alternative and joinder

in case 0 oubt. These are excellent provisions.

“Rules of the Supreme Court, Order 16, rule 11.

"Kansas Rev. Code Civ. Proc., 5 88.

°° This principle requires abolition of the second

trial of course in ejectment wherever that ana

chronism still exists.
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In furtherance of this principle, four

propositions may be suggested.

(1) Questions of law conclusive of

the controversy or of some part thereof,

should be reserved and a verdict should be

taken subject thereto, if the questions

are at all doubtful, with power in the

court, and in any other court to which

the cause may be taken on appeal, to

enter judgment either upon the verdict

or upon the point reserved, as its judg

ment upon such point reserved may

require.

This is a common-law practice, still in

use in some states. It ought never

to have been abandoned. The pro

position was recommended in the report

of the committee of the American Bar

Association already referred to and,

after debate, was adopted overwhelm

ingly.‘1 It is discussed in that report"

and also in the paper heretofore referred

to.‘8

(2) In case a new trial is granted,

it should only be a new trial of the question

or questions with respect to which the

verdict or decision is found to be wrong,

if separable.

The judicial working out of this rule

was one of the triumphs of Chief Justice

Doe. His argument is unanswerable:—

"There is no general rule that when there

has been an error in a trial, the party pre

judiced by it has a legal right to a new trial.

He has a legal right to a cure of the error,

but not a choice of the remedies.

When the erroneous part of a. case is cured,

the general principles of our jurisprudence do

not require the application of the remedy to

other parts of the case which do not need it."‘'‘

The rule is adopted in the Revised

Code of Kansas.“

(3) Wherever a difi'erent measure of

 

'1 Rep. Am. Bar Ass'n. xxxiv, 82.

"1 Ibtd., 582-585.

9' 4 Ill. Law Rev., 503-4.

" Lisbon v. Lyman, 49 N. H.. 582.

‘5 Kansas Rev. Code Civ. Proc., §307.

also the English practice. Order 39, rule 7.

This is

relief or measure of damages must be

applied, depending upon which view

of a doubtful question of law is taken

ultimately, the trial court should have

power, and it should be its duty, to submit

the cause to the jury upon each alternative

and take its verdict thereon, with power

in the trial court, and in any court to

which the cause may be taken on appeal,

to render judgment upon the one which

its decision of the point of law involved

may require.

(4) Any court to which a cause is

taken on appeal should have power to

take additional evidence, by afi'idavit,

deposition, or reference to a master, for

the purpose of sustaining a verdict or

judgment, wherever the error complained

of is lack of proof of some matter capable

of proof by record or other incontrovertible

evidence, defective certification, or failure

to lay the proper foundation for evidence

which can, in fact, without involving

some question for a jury, be shown to be

competent.“

Perhaps, in one respect, the rule,

should go further. If, though in form

the matter is one for the jury, yet the

nature of the proof is such that the

finding of the jury would be directed,

the appellate tribunal should be able

to receive the evidence.

IX. No judgment should be set aside

or new trial granted for error as to any

matter of procedure unless it shall appear

to the court that the error complained of

has (a) resulted in a violation of sub

stantive law or (b) deprived a party

of some right given by adjective law to

insure a fair opportunity to meet his

adversary's case or a full opportunity

to present his own, provided it appears

that he had a case to present or had a

 

°° Cf. Rules of Sn rerne Court (English), Order58, rule 4; Kansas lijevised Code Civ. Proc. 5580.

See discussions in 3 I1]. Law Rev., 586, 4 Ill. Law

Rev., 505, Rep. Am. Bar Ass'n., xxxiv, 598-600.
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real interest in meeting his adversary's

case."

This principle has been approved

twice by the American Bar Association

by more than a two-thirds majority of

those voting and was embodied in the

recent proposals of the judges of Cook

County.‘8

X. The jurisdiction to prevent con

troversy by construction of instruments

should be extended to all cases upon deeds,

wills, contracts or other instruments upon

which questions of construction arise

or the rights of parties are doubtful; it

should also be extended to questions of

statutory construction and constitutionality

by a simple proceeding analogous to the

"originating summons" of the English

practice.

So long as only questions for the

court are involved and there is nothing

calling for a jury, the jurisdiction to

construe instruments ought not to be

confined to directions to trustees and

cases where equitable interests are in

volved. The preventive jurisdiction

should be extended at this point. It

should not be necessary to break a

contract in order to ascertain what it

means. It should not be necessary for

a law-abiding citizen to break the law

in order to find out what are his duties

or to ascertain the constitutionality

of a statute. It ought not to be that

unless a case for a bill of peace can be

made, often presenting the unseemly

spectacle of one department of the

government tying up another, one

must submit to an unconstitutional

statute or else to an arrest. It should

be possible to notify all persons who are

 

“7 Cf. Wigmore, Pocket Code of Evidence. p. xi

and rule 23; R rt of Committee on Sim lification

of Procedure 0 Association of the Bar 0 the City

of New York, pp. 7-8; Kansas Rev. Code Civ.

Proc., 5307; Rep. Am. Bar Ass'n, xxxiii, 542-546;

paper of Everett P. Wheeler, 21 Green Bag, 57;

4 ll. Law Rev., 505-506.

‘a 3 111. Law Rev., 586.

or whom, in case of constitutionality,

the court by general rule or otherwise

may determine to be entitled to notice,

and to present the question of construc

tion or constitutionality to the court

without the fiction of a "test case."

An excellent example of the possibilities

of such a jurisdiction is furnished by

the English practice of "originating

summons" under Order 540. That

order provides that "any person claiming

to be interested under a deed, will, or

other written instrument, may apply

by originating summons for the deter

mination of any question of construction

arising under the instrument and fora

declaration of the rights of the persons

interested." The wide scope of this

practice has obvious advantages in

preventing long and expensive litigation.

But its simplicity of form is also note

worthy. Instead of the formal pleadings

of a suit for construction, the summons

reads :

"Let within eight days after ser

vice of this summons on him, inclusive of the

day of such service, cause an appearance to

be entered for him to this summons, which is

issued upon the application of ,who

claims to be [state the nature of the claim]

for the determination of the following ques

tions: [State the questions.]"

XI. An appeal should be treated

as a motion for a rehearing or new trial

or for vacation or modification of the

order or judgment complained of, as

the cause may require, before another

tribunal.

 

 

At common law, after trial at nisi

prius, the cause was heard by the court

in bank upon rule for a new trial or

motion in arrest or for judgment non

obstante. In that simple proceeding

and not in the writ of error, an inde

pendent proceeding of a formal and

technical character, is the true analogy

for appellate procedure. Unhappily.
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the other has been followed. In conse

quence four per cent of the points

decided annually by our courts of

review are points of appellate practice.

In ten years, 1896-1906, our courts

decided 2377 points of appellate prac

tice—-almost as many as the combined

points of Master and Servant and Muni

cipal Corporations, or of Carriers, Con

stitutional Law, Corporations, Negli

gence and Sales added together. Indeed

appellate procedure is by far the bulkiest

single topic in our digests. This is

wholly unnecessary. Procedure on ap

peal may be and should be as simple as

procedure upon a motion.

In aid of this proposition, two sub

ordinate proposals may be suggested :

(1) So far as they merely reiterate

objections already made and ruled upon,

exceptions should be abolished; it should

be enough that due objection was inter

posed at the time the ruling in question was

made."

(2) Upon any appeal, in any sort of

cause, the court should have full power

to make whatever order the whole case

and complete justice in accord with

substantive law may require, without

remand unless a new trial becomes

necessary.

There should be no occasion for the

 

°° Judicature Act (1873), rule 49; Kansas Rev.

Code Civ. Proc.. §574; Gilbert. Act in Relation

to Courts, §l703.

cases involving construction of man

dates of which our reports show so

many. Wherever possible, the review

ing court should be able to and should

do its work completely.

In the foregoing program I have

said nothing of criminal procedure,

which presents many features demand

ing special treatment, of the charge

of the court, a subject to which forensic

subtlety, which once busied itself with

the writ and later with the pleadings,

now chiefly attaches itself, nor of dis

eovery. Each of these is of great im

portance in procedural reform; but

each would demand a separate paper,

if treated adequately.

If some of the propositions in the

latter portion appear radical, it should

be observed that as to these, a practice

act such as is proposed would not require

that all of them be put in the form

of fixed rules and imposed on bench

and bar at one stroke; rather the courts

would be empowered to give effect

to them, as the practice could be de

veloped by rules of court and as use

of such power became expedient. More

over, nothing has been suggested which

has not been tried and found practicable

in some common-law jurisdiction. Let

us remember that not England merely,

but Canada and Australia, have put

these principles, and others more far

reaching, into actual practice.



American Editorial Comment Upon the

Corpus juris Project

PREFATORY

E devoted our issue of February, 1910,

to a discussion of the proposal that

the best brain power of the profession be

organized in a practical manner for the pre

paration of a philosophic and scientifically

co-ordinated statement of the principles

governing the entire body of American law.

The plan was unfolded in an article entitled

"Memorandum in re Corpus juris," printed

in the February number, pp. 59-89. An

analysis of the memorandum appeared on

p. 90, and expressions of opinion upon the

project at pp. 91-113 from seventy or more

of America's ablest men of the law, such as

Governor Hughes, Justices Day and Moody

of the Supreme Court of the United States,

the late Justice Brewer, Judge Dillon, Judge

Parker, Senator Root, Mr. Choate, General

Hubbard, Mr. Stetson, Mr. Hornblower,

.\lr. Wheeler, Senator Manderson, Attorney

General Wickersham, Secretary of War

Dickinson, Solicitor-General Bowers, Am

bassador Bryce, Sir Frederick Pollock, United

States Circuit Judges Gray, Grosscup and

Lanning, the late Dean Ames of Harvard,

the Deans of the Columbia, Cornell and Yale

law schools, Hon. John Sharp Williams,

the Chief Justices of numerous State Appellate

Courts, etc., etc. Our own editorial comment

appeared in the same number at pp. 138-139;

and passim, in the issues following, will be

found, under the title “American Corpus

juris," in our Review of Periodicals depart

ment, excerpts from the more important

periodical comments.

The views upon the project of President

Taft and of the distinguished German jurist,

Heinrich Brunner of Berlin, are quoted on

Review of Reviews:—

WANTED-AN AMERICAN JUSTINIAN

The February issue of the law magazine,

the Green Bag, is unique in devoting its

contents entirely to one subject. This

subject, of the highest importance to the

members of the legal profession and (did

NOTE

p. 430 of the July number. In that issue also,

at pp. 420-423, is a further expression of the

Green Bag‘: opinion upon the importance

of the undertaking. But the judgment of

keen minds outside the profession cannot but

prove helpful. In the last analysis general

public sentiment is expressive of the under

lying forces which necessarily afiect the

ultimate triumph of great projects and make

or mar them. Indeed, there can be no

successful administration of justice in any

nation without the support of the people,

which manifests itself in a healthy public

opinion.

Of the American Corpus juris project,

there has been nation-wide editorial approval

and keen appreciation of its importance.

The editorial pages of leading journals un

doubtedly reflect public sentiment, and public

sentiment will necessarily have a potent

influence in moving the man or men to act

who have it in their power to establish the

suggested Foundation of Jurisprudence

a sine qua non of the success of'the movement.

No single and isolated expression of opinion

can be safely accepted as a guide to the senti

ment of the public. This may, however, be

gathered from a large volume of editorial

comment, which in a very real sense serves

as a true gauge of public thought. In such a

movement as this, it is of importance to the

profession to know the trend of public opinion.

Accordingly in the pages following, We give

to our readers a reprint of a number of edi

torials in leading journals, representative

of various and widely separated sections of

the country. We comment thereon in the

Editor's Bag, at p. 485 of thisissue.—- Editor.

they but know it) of equal, if not greater,

importance to the public themselves, is a

proposal to arrange and publish an American

Corpus ]uris,-—that is, a complete statement

of the entire body of American law on the

lines of Justinian's Pandects. The need of

such a work has been felt through more than

a century of our history. James Wilson,
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one of the signers of the Declaration of In

dependence and also a justice of the Supreme

'Court of the United States, himself began

the “Herculean task," and actually assem

bled 1702 statutes. . . . During the years

that have passed since Wilson's day our

case-law has multiplied and our statute law

has increased to such an extent that in 1910

a former president of the American Bar

Association, the Hon. Frederick W. Lehmann,

of St. Louis, is constrained to describe the

situation as follows :—

“If an American wishes to know the laws of his

country he must turn to several hundred volumes

of statutes, several thousand volumes of reports of

adjudicated cases and almost as many more

volumes of text-books, commenting upon and ex

pounding the statutes and the cases but

the rule by which he is to be governed in any transac

tion is somewhere in that confused mass of legal lore,

and it is so plain and so simple that it is his own

fault if he does not find it or does not understand

when he has found it."

Of other testimonies to the imperative

need of such a work as that proposed, the

Green Bag furnishes a-plenty. We can cite

only a few. Gen. Thomas H. Hubbard, of

New York, says :—

“Statutes are enacted by thousands each year in

the federal and state legislatures. Judicial deci

sions do and must increase with bewildering rapid

ity. while courts . must attempt to reconcile

all these. Lawyers, courts, Legislatures,

and the public are burdened with the effort to find

what is the law and to apply it."

One of the ablest justices of the Supreme

Court of the United States asserts :

"Every additional day of judicial duty brings to

me a deeper conviction of the absolute necessity of

some system of orderly and scientific classification

of the great mass of confused precedents."

Judge Dillon frankly declares :—

"This colossal body of case-law is wholly unorgan

ized and even unarranged. The infinite

details of this mountainous mass in its existing

shapc.—bear me witness, ye who hear me,—no in

dustry can master and no memory retain."

It must not be forgotten that, as hinted

above, this matter is just as vital to the pub

lic as to the lawyers; for, so long as the

latter admit their inability to determine what

the law really is, litigation is- bound to be

needlessly expensive and delays unavoidable.

The Outlook:

SIMPLIFY THE LAW

Law is, or ought to be, the application

of common-sense principles to the deter

mination of the material rights and duties

of men in the varied relationships of modern

life. The principles are comparatively few

and simple;

and complicated. . . .

To determine what are the rights of the

person, of the family, of property, and of

reputation, how far society will go in pro

tecting these rights, and how far it will

protect them by criminal proceedings and

how far leave them to be protected by

private suits at law, involves endless ques

tions, and in solving these questions the

courts of the Anglo-Saxon people have

been engaged ever since they have had

courts. An immense mass of these decisiom

has been accumulating in England since the

organization of the King's Bench in the

fourteenth century. In this country there

are independent courts in forty-six states,

besides federal district and circuit courts,

and a Supreme Court of the United States.

To know what law is and has been as decided

by these courts would require a knowledge

of all their decisions, an evidently impossible

knowledge.

Some work which should embody in a well

organized and analyzed system, and in a

measurably compact form, a comprehensive

statement of these legal principles and their

application as already determined by com

petent authority, has long been regarded by

the more eminent jurists as something

greatly to be desired. It is desirable, not only

for the profession, but even more so for the

laity. Properly edited, and under such aus

pices and in such fashion as to command the

confidence of the courts, and become by

its own intellectual and moral value a quasi

authority, it would both simplify and reduce

litigation. It should not be enacted into law by

legislation, for this would be to transfer it

into a code, and experience has proved that

codes tend ratherto multiply than to diminish

judicial decisions, since the courts are not

guided by them but are governed by them, and

therefore must give them authoritative inter

pretation. . . . It ought not to be published

for private profit, because to carry moral

authority it should be free from the taint of

commercialism. It should be an endowed

the applications are endless‘



American Editorial Comment upon the Corpus Juris Project 459

undertaking. If its value to the community

were adequately understood, it ought to be

possible to procure the endowment. It is as

legitimate a subject for endowment as a

library, a hospital, or a university.

A plan for carrying into execution this

great work, long desired by the bar, has

now been so far definitely formed as to receive

a full exposition and a hearty indorsement

from the Green Bag, a leading conservative

law journal. We slightly abbreviate, but in its

own words, that journal's estimate of the

men who are planning the work:—

A more happy combination than that of the

three men who are planning this great undertaking

could not have been found. Mr. Alexander unites

with the physique of an athlete. the clear mind of

a scholarly thinker and the executive ability of a

magnetic and indefatigable organizer. Dr. Andrews

is ajurist of remarkable powers of analysis, of

classification and exposition. a master of the science

of jurisprudence. to the study of which he has

devoted himself with grwt industry. having proved

himself one of the great constructive legal minds of

the age. Dean Kirchwey. of Columbia Law School.

enjoys a national reputation as a teacher and

writer. is a former President of the Association of

American Law Schools. and is admirably qualified

for editorial duties requiring extensive knowledge

of the work of the country's ablest law professors

and writers.

The Outlook agrees with the Green Bag

that “the undertaking could not be in safer

hands." Demanded alike by the interests

of the profession and of business men, in

dorsed without dissent by the ablest lawyers

and jurists, with law scholars of distinguished

ability ready to undertake it, the work needs

only some man of financial ability to provide

the necessary funds. Such an undertaking

carried to completion would be at once a. great

service and a great honor to the country.

Literary Digest:

TO CLEAR OUR LEGAL JUNGLE

Few people who go to law probably realize

the risk they run of sufiering injustice at the

hands of judges and lawyers to whom the

law itself is a confused chaos of uncertainties

"Bench and bar alike," says a writer in the

Green Bag (Boston, February), “have been

and are floundering in the mazes of un

organized, unsystematized, and often con

flicting rules and decisions." A New York

banker is quoted as saying that "the greatest

risk in business is the legal risk," and William

B. Hornblower, eat-president of the New York

State Bar Association, declares that "the

present condition of the law is little short of

appalling." A Berlin jurist, who recently

came to America to prosecute legal research,

remarks that very soon he found himself

"lost between hundreds and thousands of

unsystematized decisions without any possi

bility of systematizing them myself." The

deplorable result of this confusion is that

much needless litigation crowds and clogs

the courts, delays justice, and often defeats

it. "It is often impossible," says Mr. Justice

Day, of the Supreme Court, "for counsel

to give legal advice competent to guide their

clients in doing what the law sanctions and

approves, and refraining from disobeying

the law, which, if litigation follows, they are

presumed to know."

To clear this legal jungle or jumble Mr.

Lucien Hugh Alexander presents in the

magazine named above a scheme conceived

and worked out by Dr. James Dewitt

Andrews, Prof. George W. Kirchwey, and

himself. It might seem to the layman an

impossible task to systematize into a well

ordered whole the fomiidable mass of laws

and decisions of the federal and state

legislatures and courts. But, as Mr. Justice

Holmes observes, "the number of our pre

cedents when generalized and reduced to a

system, is not unmanageably large," and

"they present themselves as a finite body of

dogma, which may be mastered within a

reasonable time." Judge Dillon, too, says

that while "the number of cases is legion,"

yet “the principles they establish are com

paratively few, capable of being thoroughly

mastered and capable also of direct and in

telligent statement." . . .

The authors of this scheme have gone so

far as to figure out the actual cost of producing

order out of chaos, and they set the figure

at $600,000. They boldly ask some multi~

millionaire to come forward with this sum. . . .

The codes of Justinian and Napoleon will

preserve their fame as long as laws and justice

endurkwhy should not some American

capitalist secure immortality on the same

terms? Prof. Roscoe Pound, of the University

of Chicago, writes:—

"It has been said that the crimes of a Bona

parte and the bigotry of a. Justinian will be

forgotten because at their bidding the rough

places in the way of justice were made smooth.

The patron under whose auspices the way of

American justice shall be made smooth
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will have done no less and will be the greater,

in that he devoted his own while they com

manded the resources of states."

The plan is commended by such eminent

authorities as Elihu Root, Alton B. Parker,

Governor Hughes, Justices Day, Moody,

and Brewer, James Bryce, Joseph H. Choate,

Attorney-General Wickersham, John Sharp

Williams, Judges Gray and Grosscup, and

Woodrow Wilson. Some of the im

portant benefits of such a code are thus

enumerated :—

“The proposed statement of the American

Corpus jun's would tend to bring about

uniformity between the difierent states

in the administration of justice. It

will make the administration of justice

more exact and enable the average citi

zen to secure cheaper and more speedy

justice.

"The publication of the American Corpus

Jan's, prepared in the way outlined, and

representing as it would more than a century

of not only the intellect and wisdom of the

Federal courts, but of the learned jurists

expounding the law from the benches of the

appellate courts of every state in the Union,

could not but place America in the lead of the

world in the field of jurisprudence, and enable

her to exercise a more potent influence in

world councils."

Judge J. H. Reed, of Pennsylvania, is

quoted as saying:-— _

"Nothing has contributed more to the

general unrest, and to the growth of strange

doctrines of government and increase of

foolish and injurious legislation than the

uncertainty of legal decisions. And this

uncertainty is largely due to the mass of

reported cases, which are increasing by the

thousands yearly, and which the practising

lawyer and trial judge are compelled (in

most cases hurriedly) to attempt to reconcile.

In most cases, the best counsel can do in

advising is to guess at the probabilities. The

client suflers by this uncertainty, and there

can be no greater public service than is sug

gested by your memorandum, for every one,

rich or poor, large business man or small

trader, even the proverbial widow and orphan

are vitally interested in knowing to a practical

certainty their respective rights and duties."

The Independent:

AN AMERICAN JUSTINIAN NEEDED

The Green Bag, a leading law magazine,

in its February issue, draws the curtain aside

and presents a graphic picture of the chaotic

condition of our jurisprudence. It sets forth

with merciless logic the confusion which

results from a federal Congress and forty-six

state legislatures adding to and changing,

without system or co-ordination, our in

herited common law judicature. This con

fusion is worse confounded by as many state

and national supreme courts, establishing

by their precedents tens and hundreds of

thousands of precedents, printed as authorities

and cited by the bar and the courts as binding

precedents, but which have never been

adequately analyzed or organized so as to

present a complete system of principles. Yet

lawyers must examine and marshal them as

best they can in the presentation of causes,

although they well know that “a precedent

can be found for almost any proposition of

law, no matter how erroneous." Little

wonder is it that litigation is tedious, uncer

tain, unsatisfactory and expensive.

This is the fundamental cause for most of

the criticism of our courts. Lord Bacon

said truly: "A country in which the laws are

indefinite and uncertain is in iron servitude."

The confidence of the people in the general

integrity of our courts is not at all impaired;

but they have lost their faith that a just

decision will surely be reached in every case.

If such are the conditions now, what will

they be, when in a century, our population

will be counted by hundreds of millions, and

legal decisions numberless?

George W. Kirchwey, dean of the Columbia

University Law School, James DeWitt

Andrews, long the chairman of the American

Bar Association's Committee on Classification

of the Law, and Lucien Hugh Alexander, of

the Philadelphia bar, present in the current

Green Bag a plan for the solution of this prob

lem from the pen of the latter. After analyz

ing the conditions and showing how the

problem has bai’fled the profession for more

than a century, the plan is unfolded. It

provides for organizing the best brain power

of our bench and bar for the preparation of a

complete, philosophical and adequately co

ordinated statement of the American Corpus

juris, by which is meant the entire body

of our law, national and state. . . .
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As is said by Chief Justice Clark, of North

Carolina, the project is a proposal "to dofor

this country what Justinian did for Rome, and

Napoleon for Western Europe."

. . . The proponents of the plan estimate

the cost at upward of one million dollars. . . .

With such a foundation, it is believed the

ablest talent could be secured, and that the

entire body of principles controlling the

administration of our law could be exhibited

in approximately twenty volumes of a

thousand'pages each, not as a code nor an

encyclopedia, but in the form of a well

balanced and proportioned body of legal

principles.

It is apparent that this work, when pub

lished, would be a necessary part of the

equipment of every judge and practising

lawyer. “It would be," as the late James

C. Carter declared, "the one indispensable

tool of his art." Such a statement of princi

ples would be cheap at any price. . . .

The plans have been submitted to a large

group of the ablest lawyers in this and other

lands, and have been enthusiastically ap

proved. Among those endorsing the project

are Justices Brewer, Day and Moody, of the

Supreme Court of the United States; Judge

Dillon, the Nestor of the American bar;

John G. Milburn, Senator Root, Alton B.

Parker, Governor Hughes, Joseph H. Choate;

Ambassador Bryce and Sir Frederick Pollock,

of Great Britain; William B. Hornblower,

Senator Manderson, Attorney-General Wicker

sham, Secretary of War Dickinson, Solicitor

General Bowers, United States Circuit Court

Judges Gray, Dallas and Grosscup; the deans

of the Harvard, Columbia, Cornell, Yale

and other law schools, and many chief

justices of the different states. It is doubtful

if such a galaxy of professional opinion has

ever before been expressed upon one subject

and with so much enthusiasm.

The success of the project is contingent

upon the establishment of the suggested

foundation for the advancement of jurispru

dence. Here is an opportunity which should

satisfy the highest kind of altruism. Greater

service can hardly be rendered to our nation

or civilization.

Washington Post:

EPITOMIZING THE LAW

It is curious to observe how the great

philanthropists of the world usually balk

at the opportunity to do their fellow men

a real service. They donate libraries to cities

that take them under protest, and give large

sums of money to universities which are not

really in want, but when it comes to a sensible

suggestion for remedying a growing evil

they become strangely economical.

Attacks on the law's delays have become

popular lately, and, in sharp contrast to

most attacks on public institutions, an actual

remedy has been suggested. Lucien Hugh

Alexander, a leading lawyer of Philadelphia,

who is taking :in active part in the movement

for reform, has suggested the practical solu

tion of an American Corpus _]uris——a complete

and comprehensive statement, in a philo

sophical and systematic form, of the entire

body of American law.

Such an epitome of American law, re

sembling in a manner the embodiment of

the old English common law, is the real

remedy for the delays in legal procedure.

The courts, which are the safeguards of

American liberty, have been for years in a

very bad way. They are congested and

befogged. . . . Nearly all arguments of

lawyers and the decrees of courts are based

on precedent cases, the more recent the better.

The result of this tendency has been to

get away from the fundamental principles

of logical justice. Fifty years ago a great

judge may have interpreted an important

law. Because of his reputation that judge's

decision may have been accepted, not merely

as an interpretation of the law, but as the law

itself. Although honest, the judge's opinion

may have been a trifle in error.

Another judge, later on, may have been

called upon to decide a similar case. Instead

of interpreting the original law he bases his

decision almost entirely upon the precedent.

And this judge may have swerved a trifle

further toward error. Continuing this process

through fifty years would result in the com

plete warping of the law, giving it a meaning

it was never intended to have.

Mr. Alexander's suggestion for an American

Corpus juris would do away with this growing

danger to American institutions. It would

give America a definite form of law, a code

for the government of all cases, meeting all

modern conditions. Judges would then be

called upon to apply this clearly defined law. . .

There would be no tendency to drift along

in the path of error. The new plan would

do away with the day of technicality and

quibble.
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To accomplish this great work of codify'ing

the laws of the United States requires a

great deal of money. It is a work that will

bring everlasting fame to the man who finances

it. . . . Here is an opportunity for John D.

Rockefeller. It lacks the feature of charity

so dear to the heart of the philanthropist—

but it would be a real service to the country.

New York Sun:

AN AMERICAN CORPUS JURIS

In the Green Bag law magazine for Feb

ruary Mr. Lucien Hugh Alexander of the

Philadelphia bar propounds a scheme of

considerable public importance and of much

interest to the legal profession: for the pre

paration and publication of an Amerimn

Corpus Inn's. By this he means a complete

and comprehensive statement in a philo

sophical and systematic form of the entire

body of American law. The term is borrowed

from the Corpus jun's Civilis of the Roman

Emperor Justinian, the second part of which,

known as the Pandects, was an abridged

digest of the principles and rules of the Roman

law. . . .

In planning a similar conspectus of Ameri

can law Mr. Alexander has been acting in co

operation with Mr. James DeWitt Andrews,

formerly of Chicago but now of the New York

bar, and Professor George W. Kirchwey, dean

of the law school of Columbia University.

Their project has certainly been most highly

commended by distinguished Judges and lead

ers of the bar in all parts of the country. . . .

As to the desirability of such a work there

can be no difference of opinion. . . .

To take the vast mass of case law as ex

hibited in thousands of volumes of reported

American decisions and formulate therefrom

a compact, clear, accurate and systematic

statement of the principles and rules which

constitute the common law in the United

States is a work which demands a very high

order of legal and literary ability. Mr.

Alexander, we believe, is well fitted to under

take it and is inspired by an enthusiasm

which is essential to the success of such an

enterprise. Professor Kirchwey also possesses

the requisite learning and experience in the

elucidation of the law. . . .

The plan in outline is "to block out with

the ablest expert advice obtainable, the entire

field of the law under a logical system of

classification so that when the work is pub

lished the law on any particular point may

readily be ascertained." There is to be a

board of editors, not exceeding seven in

number, which will be supreme in every

editorial matter. . . . The project also

contemplates the co-operation of an advisory

council "of twenty or twenty-five of the

strongest men in the profession, both on the

bench and at the bar, who would not have

the time to devote to the actual work of

authorship or editorship," but who would

give advice on any point as to which they

might be consulted by the editors. Still

further provision is made in the scheme for a

board of criticism of one hundred or two

hundred of the ablest lawyers in the land,

to whom particular parts of the work should

be submitted for revision as they were pre

pared for publication. . . .

The complete and systematic statement

of the law of the land thus planned would

require about twenty volumes of 1,000 pages

each. Assuming that the requisite talent can

be assembled to produce it, how is the east

of preparation and publication to be met? . . .

Mr. Alexander evidently has in mind a

benevolent trust to do for the law what the

Carnegie Institution in Washington is doing

for‘ science. . . . [and] deserves high praise

for his enthusiastic advocacy of an admirable

project, and we hope that some patriotic

American may be found with the wealth and

disposition to defray the cost of such an under

taking.

Chicago Record-Herald:—

JUSTINIAN, NAPOLEON-WHO NEXT?

At the beginning of the consecutive history

of most peoples stands a lawgiver——a system

atizer of the old tangled rules of the popular

law. Moses, Solon, Manu are but typical

names. .

Ever and again as great civilizations de

velop a time comes when the complexities

and perplexities of the law have become so

great that at last some leader undertakes the

task of simplification and codification. Jus

tinian's fame rests on his code. Bonaparte

may well be remembered for his code after

his other claims to fame have become much

dimmer.

Some of the best American lawyers think

the time has come for an American corpus

fun's to be created on a level with these

others. . . .
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Dean Kirchwey of the Columbia Law

School, Dr. James Dewitt Andrews and

Lucien Hugh Alexander are the men who

have conceived the plan. Their remarks

about the state of our law and the quotations

they give on that subject from distinguished

lawyers and jurists will astound the lay

man. . . . William B. Hornblower says the

condition of the law is "appalling."

Justice Day says: "It is often impossible

for counsel to give competent legal advice."

A New York banker is quoted as saying that

"the greatest risk of business is the legal risk."

One of the advocates of the plan writes that

"Bench and bar are alike floundering in the

mazes of unorganized, unsystematized and

often conflicting rules and decisions." The

late James C. Carter said that a work such as

is proposed "would be the one indispensable

tool of every lawyer's art," and predicted

fortune and fame unlimited for its creator.

It is undoubtedly true that a codification

of American law such as is suggested, com

bined with a simplification of court procedure

such as President Taft so steadily urges,

would make the rendering of justice incom

parably more exact, and by that very token

would add immensely to the national wealth.

Philadelphia Record:

AN AMERICAN CORPUS JURIS

There is a fundamental truth behind the

legal maxim that "everybody is presumed

to know the law." The time has come, how

ever, when even the expert jurists find them

selves hopelessly tangled in a maze of judicial

and statutory verbiage. . . .

It is not on the lawyers, however, that the

burden weighs heaviest. One of the best

known financiers of the world recently ob

served that “the greatest risk in business is

the legal risk." But on the common people

the uncertainty of the law bears down with

crushing force. The great corporations can

discount the legal risk and write off an ascer

tainable percentage of their profits as insurance

against mischancev The average man has

no ready means toishift and distribute the

losses sufiered from the law's defects; he

must bear them and grin, though it is no

laughing matter. In respect to reducing the

mass of statutory and judge-made law to

rational and systematic corpus juris the

English-speaking nations are a century or

more behind the rest of the civilized world;

and for the indefinite continuation of these

anarchic conditions it would be difficult to

find an apology. As Judge Dillon declared,

"while the number of cases is legion, the

principles they establish are comparatively

few, capable of being thoroughly mastered

and also of direct and intelligent statement."

That this is not an unduly optimistic view

can be shown by actual facts. In the Louisi

ana Code the whole law on the subject of

principal and agent is stated in seventy short

paragraphs; and it is diflicult to think of any

question arising out of that relation which

does not find its solution in one of those

articles.

It is gratifying to learn that the impulse

toward a clarification of the legal chaos and

a systematic reconstruction of our corpus

juris has proceeded from a member of the

Philadelphia bar. . . . It has the indorse

ment of the bench and of the leaders of the

bar, but the high standing of the proponents

in their profession would commend the plan

even if it had no other sponsorship than

theirs. . . .

A work of this character would certainly

be a boon. There is one pre-condition of its

success, however, it must be above the

suspicion of commercialism. To this end a

foundation will be necessary. The estimated

requirement is one million dollars. Here is

an opportunity for philanthropy that would

do everlasting honor to the giver. Who will

be America's Justinian?

Bench and Bar (New York) :—

THE AMERICAN CORPUS jURIS

The Green Bag for February contains

something of special interest in an article by

Mr. Lucien Hugh Alexander, of the Phila

delphia bar, setting forth the project of him

self, Dean Kirchwey, of Columbia, and Dr.

James Dewitt Andrews for the compilation

of "a complete and comprehensive statement

in adequate perspective of the entire body of

American law,"——a statement, to quote the

language of the late James C. Carter, "of

the whole body of the law in scientific language

and in a concise and systematic form, at

once full, precise and correct." What a

project! How it dazzles the eye, and stimu

lates the imagination! It is little wonder

that many of the best legal minds in the

country have paused for a moment in the

midst of their labors, judicial or forensic,

to wish it godspeed, at the very least.
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The opinions from judges and lawyers

which make part of the article are most

interesting reading. There is entire unanimity

of sentiment that such a work is of transcend

ent importance. All are agreed that it ought

to be done; and there is evident a strong

disposition to agree with Mr. Alexander's

emphatic dictum: "It has got to be done."

Certainly it would go far to fend ofi the

chaos which sometimes seems to be impend

ing. Just as there must be a library with

adequate shelf-room, properly arranged, for

the volumes of reports that pour in weekly,

so must there be a fit receptacle for the con

tents of these books. The "living body of the

law" should be something more than a name.

It should have a concrete embodiment, a

living organism capable of assimilating this

mass of decision, and, in turn, of being

nourished, and growing to greater proportions,

by means of it,—capable also, to carry the

simile further, of rejecting what is poisonous

and incapable of assimilation.

There is also an agreement, fairly complete,

that such a work is, essentially, capable of

achievement. It is not characteristic of the

American people to be appalled by obstacles,

however great. In such a work as this,

however, they undertake something fairly

comparable in difficulty with any engineering

feat in the history of the country. . . . Just

as the actual raw material, and no second

hand substitute for it, must be wrought

into the finished product, so must the fabric

of the law be woven out of the host of actual

decisions, examined one by one. And it must

be woven out of the very essence of each case,

—-—its precise facts, the principle applied to

them, and the result reached. . . . Often, too,

the determining principle of the case finds

inadequate expression in the opinion of the

court; and in such cases, as it seems to us,

it is the duty of the "expository codifier"

of the law (to use Mr. Alexander's phrase)

to ascertain and set forth the inevitable

logic of the decision,—to draw out the hidden

meaning of the case, to supplement the court's

partial expression of principles, while taking

care not to run counter to any actual view ex

pressed. . . .

"Its execution," _to use the words of

Governor Hughes, "should be freed from the

pressure of commercial demands." But what

an object for the benefactions of some of our

latter day philanthropists! A permanent

Foundation of Jurisprudence, supporting a

corps of the greatest legal experts of the

country, first tov bring this great work into

being; then continuously to superintend

its future growth,—building into the structure

from year to year, patiently and scientifically.

the material furnished by courts and legisla

tures. A dream at present; but every

achievement must originate in a dream.

Legal Intelligence!" (Philadelphia) :

AN AMERICAN CORP US jURIS

We call the attention of our readers to an

article by Lucien H. Alexander, Esq., of our

bar, which appeared in the Green Bag of

February, entitled "Memorandum in re Corpus

juris," wherein he presents a plan outlined

by Dean Kirchwey, of the Columbia Law

School, Dr. James DeWitt Andrews of the

New York bar, the author of Andrews’

"American Law," and himself, for the pro

duction of a work which shall be, when finished,

"a complete and comprehensive statement

in adequate perspective of the entire body

of American law, our Corpus juris."

The great value of such a work, if well

executed, both to the profession and to the

country, cannot be overestimated, but the

difficulty of accomplishing such a task

appears, at first sight, almost insuperable.

The authors of the plan, however, have out

lined a wholly original method of bringing

to bear upon the subject, in a united effort,

the highest ability of the profession. Funds

for the purpose, so as to avoid "the bane of

commercialism," it is hoped, can be obtained

by persuading some enthusiastic philanthro

pist to endow a Foundation of Jurisprudence

with a million dollars for the publication of

this and, possibly, subsequent legal works.

It is suggested by the authors of the plan

that the money expended in producing the

work will ultimately be repaid by its sales,

and thus the Foundation be kept in funds

for further activities for the benefit of the

profession. At present the great desideratum

appears to be an enthusiastic philanthropist

who will be glad to put up the million dollars.

While he has not yet appeared upon the scene,

in View of the many far less useful projects

which have been heavily endowed, there

would seem to be ground for hope that he

may be ultimately discovered.

It is at once perceived from the mere state

ment of the manner in which this work is

to be produced that it will, in all likelihood,
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prove of much higher authority than any

general work on jurisprudence now in the

hands of the profession.

As it will have no authority whatever

from legislation, its standing with the pro

fession will depend wholly upon its own

merits. It must, therefore, of necessity set

forth with accuracy the existing law on each

point in the federal courts and in every state

and where the principles in different juris

dictions vary, or where the law in any par

ticular jurisdiction is unsettled, the true

principle must be set forth and sound reasons

for its support be_ given. The thing required

is not a book of reference, but a statement

of principles sustained by authority and

sound reason.

While the task contemplated by the authors

of the plan is stupendous, there seems to be

no sound reason to doubt that, with a force

properly organized and adequate funds, a

work may be produced of greater merit and

higher authority than anything we have at

the present time. . . . The production of

such a work would be a public service of the

highest order.

How York American:

THE NEED OF A NEW JUSTINIAN

A group of lawyers of high reputation—

including Dean Kirchwey of the Columbia

Law School-—haVe worked out a plan for

organizing in a single legal treatise the vast

chaotic mass of American law.

These gentlemen say that the service

performed for the Roman law by Justinian

and for the French law by Napoleon could

be accomplished for American law by any

millionaire who was influential and liberal

enough to assemble a company of the best

lawyers in the country and support their

joint labors for a few years at a cost of say,

$600,000.

Certainly it is well worth considering

whether the prestige given to the Justinian

code and the code of Napoleon might not

in a great democracy attach to the mere

intellectual and moral agreement of repre

sentative men standing at the head of their

profession.

And if it is true that an American Corpus

jun's or compendious body of jurisprudence,

worked out by a company of leading lawyers,

would have authoritative weight before the

general bench and bar, Dean Kirchwey

and his associates have pointed out an alluring

prospect to patriotic men of wealth. .

The proposal is to block out the entire

field of American case law and statute law—

state and national—under a logical system

of classification, so that when the work is

published the law on any particular subject

may be readily ascertained.

The law as it stands is a wilderness traversed

by a few beaten paths.

The courts are clogged with needless

litigation and justice is destroyed or defeated

—because the law is a jungle infested with

pitfalls and beasts of prey.

If private enterprise and professional

honor and intellect can give us the legal

simplicity that political action has failed to

bestow, the country will hail the deliverers

and build their monuments.

Detroit Pros Pro“:

ANOTHER NEW AVENUE TO IMMORTAL

FAME FOR THE MILLIONAIRE

The American millionaire who foolishly

permits his life, his money and his name to

perish in the one moment of death singularly

neglects his opportunities. New avenues

to immortal fame are being ofiered to him

every day.

Endowing such humanitarian works as

the museum of safety we have before spoken

of as a means to undying honor. Pat upon

the heels of the suggestion comes that bright

legal journal, the Green Bag, with another

guidepost pointing the way of riches to

immortality. . . .

Mr. Alexander would have a board of

editors selected from the law school faculties

of the country to carry out a plan that held

a central place in the mind of Justice James

Wilson, one of the first and greatest jurists

who have. graced the supreme bench of the

nation. He would, to quote Wilson's own

words, inaugurate a project "to form the

mass of our laws into a body compacted and

well proportioned."

What such a code might do for this nation,

if it could be enacted into law, may be realized

by recalling the fundamental relations other

codes have had to the world's history; the

Pandects of Justinian, which were the basis

of all mediawal legislation and of the civil

law of today in many countries and are

reflected in the common law of England and

of the United States; the Code Napoleon,
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which is the foundation of much of the world's

more recent legislation, and is preserved

almost intact in several countries and in

large part throughout Central and South

America as well as in our own state of Louisi

ana; the more recent codifications of pro

vincial, state and national laws of Germany,

Italy and Switzerland.

We have no central authority or powerful

dictator who can order such a consolidation

of our conglomerate state and federal laws.

The system of our government too, forbids

the hope that legislation, either federal or

national, might accomplish such a result.

But what is impossible officially may be

possible unoflicially, Mr. Alexander thinks.

An endowed foundation that would provide

for the compilation and publication of such

a code in a scientific and not a commercial

spirit, he argues, would have as much prac

tical influence as the enactment of the code

could have.

Justinian, easily the most brilliant of later

Byzantine emperors, lives now chiefly because

of his Pandects and Codex. Who shall say

that, in the days of universal peace yet to

come, Napoleon's fame shall not rest upon

his Code when his militaristic achievements

shall have been forgotten? Why should not

some millionaire escape oblivion by the

method of Justinian and Napoleon?

Washington Correspondent of 1nqulrer:—

NEW LEGAL CODE NEEDED

Mr. Alexander and his associates have a

proposition for the codification of all the laws

of the United Statesinto an American Corpus

jurr's somewhat similar to the movement that

resulted in the Napoleonic Code in France

many years ago.

Congressmen here declare that if Mr.

Rockefeller wants to dispose of some of his

money in a way that will do great good to the

country this is his chance.

President Taft has frequently pointed

out the woeful lack of unity in the decisions

rendered in courts of America, with their

technicalities and the delays of procedure.

Again and again he has urged that something

be done towards remedying this condition

and Mr. Alexander and his associates say they

have the answer in an American Corpus

juris. . . .

Justice Holmes and the late Justice Brewer,

as well as a host of other great lawyers, have

expressed themselves on the great need of

such a.well defined legal code, or plain state

ment of the law asit exists in this country. . . .

Judge Staake of Philadelphia says that

it is pitiable that the question of financing

such a project should have to be discussed.

As Mr. Alexander puts it, however, there

is no plan whereby “the peril of commer

cialism" can be avoided but by the work being

brought out on a foundation of jurisprudence

established by some man of large means

anxious and able to use part of his wealth

in benefitting mankind; or by such a man

advancing the necessary funds to proper .

trustees under an agreement to refund the

Same from the proceeds of sales, for unless

the money is in hand to remunerate the

right sort of writers, and to warrant contracts

being entered into with them, it will be im

possible to secure and co-ordinate their

services.

It is now pretty certain that Rockefeller

will not be able to induce Congress to grant

him federal incorporation of his proposed

Foundation.

If he wants to make a. ten-strike, the Con

gressmen say, he might finance this plan to

give the United States a. well defined law.

Chicago Post:—

HERE'S GOOD-OUTOF NAZARETH,TOO

The remark of a New York banker that

"the greatest risk in business is the legal risk"

has been making the rounds of the legal

journals and the state bar associations. There

is no remedy save in uniform state legislation

for the complexity produced by the various

state legislatures, but, according to an interest

ing plea which fills up the current issue of

the Green Bag, the confusion worse 00n

founded of judicial and legislative enactments

may be straightened out by the “complete and

comprehensive statement in adequate per

spective of the entire body of American law,

our Corpus juris." The late James C. Carter

indorsed this proposal heartily, as indeed

have many others, but the task has seemed

too titanic for any one to attack.

But Mr. Lucien H. Alexander of the

Philadelphia bar, Dean George W. Kirchwey

of the Columbia Law School, and Mr. James

DeWitt Andrews, formerly of Chicago and

now of New York, have had their heads

together on the matter, with the result that

the Green Bag contains a very definite and

concrete proposal which deserves the close

attention of bench and bar.
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They propose that a Foundation of Juris

prudence be established by some millionainth

a million-dollar foundation-which may be

drawn upon for the support of this project.

An editorial board of jurists of acknowledged

ability would, with the assistance of leading

lawyers and law school men, divide American

law scientifically into its various subjects

and proceed to develop them in fashion that

was philosophical. Then the American lawyer

would have in some twenty volumes, not a

code nor an encyclopedia, but a well-pro

portioned statement of the legal principles

of American law.

Professor Roscoe Pound of the University

of Chicago Law School is quoted in approval

of the plan:—

“Our jurisprudence of rules is breaking

down obviously, and in the process is injuring

seriously public respect for law. A great

deal of our law in books is not law in action,

not only because the mass of legal detail is

too cumbrous for actual administration, but

often because, at the crisis of decision, judges

cannot but feel that they ought not to apply

the mechanical details they find in the books

in the hard and fast way that rules, as dis

tinct from principles, are to be applied. But

where are they to find the principles? There

are suggestions here and there, and a powerful

judge now and then draws a principle from

the mass of rules. In general, however, the

courts are too often forced to reach a con

clusion on the large equities of the cause and

forage in the books for cases to support it.

This makes our written opinions a mere

ritual. Sooner or later a system of our law

must come.”

It is a big conception and reflects credit

upon the men who propose it. Such a project

requires professional courage. Judges, lawyers

and litigants would benefit from the existence

of a Corpus juris, and the preparation of one

is not, as Mr. Alexander portrays it, beyond

our reach.

Tacoma Lodger:

NEED OF A WORK ON AMERICAN LAW

A very complete plan for the preparation

and publication of a work on the entire body

of American law, or the Corpus juris as the

lawyers call it, has been prepared by Lucien

Hugh Alexander of the Philadelphia bar co

operating with Prof. George W. Kirchwey

and Dr. James Dewitt Andrews. The plan was

submitted to leaders of the bench and bar

of the United States and with remarkable

unanimity and enthusiasm they give it

approval. . r . While the subject is primarily

of interest to lawyers, judges and students

of the law, it has a vital interest for the

people generally, inasmuch as the lack of any

comprehensive work setting forth the prin

ciples of American law is responsible, in no

small degree, for the law's delay and the

expense, and sometimes the impossibility,

of obtaining justice.

What is the law and where is it to be found?

The statutes express only a part of it. The

law is to be found in the decisions of the federal

and state courts, in digests and compilations,

and in session laws. An immense mass of

material must usually be examined to dis

cover the law. The labor and time required

are exhausting. Each year the burden be

comes greater because of the new statutes,

state and federal, and the new state and federal

court decisions. The lawyers feel the need

of a scientific statement of the principles of

the American common law. . . .

Precedents keep on piling up until chaos

is threatened, and it is believed that the time

has come for a. philosophic, scientific state

ment of principles which would be cited as

authority by lawyers and judges in the

future. . . .

It should not be prepared and issued asa

private business enterprise for profit, although

he thinks the work would ultimately become

profitable. He appeals to philanthropists

to establish a $1,000,000 foundation and he

outlines a plan under which the best legal

brains of the country would be engaged

in preparing statements of the principles of

the different branches that would go to make

up a comprehensive treatise on the body

of the American common law.

The opinion is expressed by distinguished

lawyers that such a work would tend to check

the annual increase in session laws. At the

same time the tendency would be to reduce

litigation, for the law would become more

generally understood if it were stated in

general principles. Advocates of uniform

legislation for the difi'erent states see in the

proposed undertaking a great aid to uni

forrnity.

“The unfortunate condition in which the

system for the administration of justice

now is, by reason of the unmanageable and

rapidly increasing mass of authorites,"

says Mr. Alexander, “is of course not known
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to the general public and perhaps never can

be appreciated by them, for it manifests

itself only in delays in the administration of

justice and unintentional injustice in de

cisions of courts."

But the public does realize that the results

are not what they should be and the public is

just now eagerly interested in the broad

minded discussions that are going on about

the law's delay and the expense of litigation.

Practice of law by principle, and not so much

by precedent or cases, is the need of the time.

There are so many precedents that one lawyer

cannot master them. We need to have prin

ciples deduced from the century of decisions

and set forth in philosophic and scientific

arrangement.

Boston Advertiser:—

THE BODY OF THE LAW

It has been stated by many admirers

of the late James Barr Ames, that he was

specially fitted to have undertaken a task

which has never been adequately performed

for this generation-the preparation of a

treatise which should aim to present in terms

intelligible to all, the clear and concise state

ment of those general principles of justice

which rule in all the decisions of the courts,

as to essential principles of American juris

prudence, apart from mere statutory law.

He did not, however, perform that task,

because he was never in a position to carry

it out, unaided; and as such a work would

have covered years of effort, and would have

demanded an independent income, Dean

Ames never saw his way clear to perform it.

His death, however, has called attention to

the fact that such a work would be of in

estimable value, not only to the legal pro~

fession, but to the whole nation, as well.

It has already been pointed out, in the

discussion of the plan to compile a statement

of an American Corpus juris, that the

leading American jurists have always recog

nized the need of such a statement. James

Wilson, one of the first American jurists in

point of time, as well as in ability, speaking

not only as a member of the Supreme Court,

but as a citizen, dedicated his own life to

the task, so far as his time would permit.

Unfortunately death intervened. Since his

day, the dawn of the republic, no American

has attempted it, with as much prospect of

success. . .

The idea of a Corpus jun's is to trace out

the principles of law, settled, immutable,

fixed, on which all decisions must rest. If _

decisions alone were to constitute the law,

from one generation to another, the outlook

would be hopeless. But, as Justice Holmes

has pointed out, the number of our precedents

when generalized and reduced to a system,

is not unmanageably large: "They present

themselves as a finite body of dogma, which

may be mastered within a reasonable time.

And this is so for the reason that the reports

of a given jurisdiction in the course of a

generation take up pretty much the whole

body of the law and restate it from its present

point of view." So also Judge Dillon has

stated that “the number of cases is legion,

but the principles they establish are com

paratively few, capable of being thoroughly

mastered and capable also of direct and in

telligent statement."

In recent years men of large fortune have

established "foundations" for the discovery

or the statement of great truths in medicine

or in science. In no other fashion, as We have

recently taken pains to point out, could the

progress of the healing art, for example,

be so ably advanced as by the great Rocke

feller foundation, which has furnished the

income to support the men who are delving

into the deep mysteries of such diseases as

cancer, tuberculosis, the hookworrn disease,

etc. Mr. Phipps has done great things for

the investigation of tuberculosis. Mr. Car

negie has given millons to scientific investi

gation. Why is it not possible for the legal

profession to interest some American million

aire in the work of preparation of the Ameri

can Corpus legis, not merely for this genera

tion, but for all generations to come?

It is practically self-evident that in such

fashion, and in no other, will this work be

done, if it is to be done for all time. And it

can be done, if the men of great fortune will

do for the American people, in law, what

has been done in medicine, in science and in

general education.

Philadelphia Pram

A BODY OF LAW

American law has grown to an unmanage

able bulk. One Congress and forty-eight

states and territorial legislatures are turning

out new laws annually or biennially in be

wildering profusipn. As many supreme courts
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are interpreting these statutes and adding

their quota of judge-made law. Besides that

we have the whole body of the common law

and portions of law of other origin, making the

term “learned in the law" a misnomer, since

no human intellect can compass more than

a small fraction of it.

The Green Bag, 3. lawyers‘ magazine, gives

up the greater part of its February issue to the

discussion of the desirability and possibility

of a Corpus jurr's, which we understand to

mean a statement of the whole body of the

law in scientific language in concise and sys

tematic form. It would difier from a code

in that it would be expository of the law

rather than a literal statement of it. It

should be done by experts who give their

whole time to its preparation. It is estimated

that twenty volumes of 1,000 pages each

would suflice to bring the enormous body of

American jurisprudence into something like

order and unity.

Such an exposition of the law, if done

so well that the courts would take its state

ment of the law as authoritative, would not

merely promote the convenience of lawyers

and courts, but would benefit the public as

well. It should make law cheaper, because

more easily ascertained, and decrease litiga

tion by making the law less doubtful and the

advice of counsel more uniform and better

worth following. The proposition is highly

praised by the greatest lawyers of the country

and if carried out would be a very great public

benefit.

With such a work completed it might be

possible for the diligent to know the law,

as each one is bound to do in theory.

Houston (Texas) chronicle:

A CODE OF AMERICAN LAW

Can our legal jungle be cleared? In the

Green Bag of Boston, a lawyers’ magazine,

Mr. Lucien Hugh Alexander presents a

scheme, worked out by himself, Dr. James

DeWitt Andrews and Prof. George W.

Kirchwey, which is nothing less than to call

the law to order. In other words, these

experts propose that the law be systematized

into a comprehensive and brief whole, to

have prepared an American Corpus juris.

Undoubtedly this would be of enormous

advantage to lawyers and laymen, to those

who have to do with courts and those who

wish to avoid litigation. It would make the

law more certain. American law, as it

exists today, is not systematized. Our

federal and state statutes and jurisprudence

are a mass formidable in size and by no means

consistent throughout. . . .

For this condition of confusion, which W.

B. Hornblower, ex-president of the New

York State Bar Association, declares is

"little short of appalling," the people are

accustomed to thoughtlessly blame the

lawyers. But the lawyers do not make the

laws; they merely try to understand and

interpret them; the lawyers are not the

Sovereign people. Elect every member of

the bar to Congress or the legislature, and

exclude all others, and we'd have great

changes for the better.

"Codification," the late Thomas J. Semmes

of New Orleans told the American Bar

Association in his address as its president,

"is the natural result of the evolution of the

law." It is to be remembered that in an

early century of our era Justinian had the

law codified, as in modern times Napoleon

did. American law has never been codified.

The time has come to do it.

Mr. Alexander and his associates figure

out that the cost will be $600,000. It must

be remembered that the labor necessary

would take the time of many lawyers for

many months. The people are not likely

to tax themselves to raise the sum necessary,

so an appeal is made to some multi-millionaire

to come forward and serve his country, with

the reward of fame.

Hartford 0ourant:-—

THE AMERICAN (,‘ORI.J US jURIS

Lucien Hugh Alexander of the Philadelphia

bar has outlined in the February number

of the Green Bag a plan to make “a com

plete and comprehensive statement in ade

quate perspective of the entire body of

American law, our Corpus Jan's." The plan

is the joint product of Mr. Alexander, Pro

fessor George W. Kirchwey of the law school

of Columbia University, and Dr. James De

Witt Andrews, long the chairman of the

American Bar Association's committee on

classification of the law. It is a large under

taking which these lawyers propose, and Mr.

Alexander makes it plain that the difi‘iculties

in the_ way of its accomplishment have not

been underestimated and that they are not

believed to be insurmountable. . . . Of the



470 The Green Bag

fitness of Messrs. Alexander, Kirchwey

and Andrews to direct this work, Justice

Brewer of the Supreme Court of the

United States has expressed a very favor

able opinion.

What is proposed is to block out “the

entire field of the law under‘ a logical system

of classification, so that when the work is

published, the law on any particular point

may readily be ascertained." In general

charge would be a board of not more than

seven editors.

Of course, the work would be costly. None

but high-priced men would be engaged upon

it, because the services of no others would

be worth while. . . . After discussing the

different ways in which this great project

might be financed, Mr. Alexander says that

"there is no plan whereby the ‘perils of com

mercialism' can be avoided but by the work

being brought out on a Foundation of Juris

prudence established by some man of large

means anxious and able to use part of his

wealth in benefiting mankind; or by such a

man advancing the necessary funds to proper

trustees under an agreement to refund the

same from the proceeds of sales." . . . A

million-dollar foundation is suggested. With

this, the production of the American Corpus

juris would be assured.

Among those who commend it are Justices

Brewer, Day and Moody of the Supreme

Court of the United States, former Chief

Justice Simeon E. Baldwin of the Supreme

Court of Connecticut, John F Dillon, Elihu

Root, Governor Hughes and Joseph H.

Choate. Judge Baldwin, after speaking of

questions incident to the proper execution of

the work and saying that commercial con

siderations should have no weight, adds:

"It would, however, be impossible to exclude

these unless the work were financed by those

who would find their compensation in the

satisfaction of having done good service to

the country in helping to set its judicial

institutions in order on a firm and common

basis."

Perhaps the million-dollar foundation of

jurisprudence will be forthcoming. Assuming

that the proposed work would be done in a

workmanlike manner-—an assumption made

safe by the character and standing at the

bar of the men now most directly interested—

it may be said that the money would be well

spent.

Omaha Bee:—

The proposed American Corpus juris,

designed “as an expression of the law in the

words of master minds, from which all

searchers may draw inspiration," is the

subject of an extended explanation and

discussion in the‘ current issue of the Green

Bag. The work is to be a compilation of

legal principles drawn from American laws

and court decisions, formulated by the

best legal talent available. Endorsement

of the project by the legal profession is well

nigh unanimous, scores of letters of approval

being printed in connection with the dis

cussion. Among the endorsers are General

Charles F. Manderson of Omaha, Judge

Frank Irvine, formerly on the district and

supreme bench of Nebraska, now dean of the

law school of Cornell University, and Judge

Roscoe Pound, formerly of the Nebraska

Supreme Court, now professor of law in the

Chicago University.

General Manderson: Your proposition

is to bring order out of chaos, for I cannot

imagine anything more chaotic than the

present condition of the law in this country. . . .

judge Irvine: There cannot be the slightest

doubt that such a work well carried out

would be the greatest contribution ever

made to our law. . . .

judge Pound: I do not doubt that such

a work as you propose, though difiicult of

execution, because it would be a pioneer

work in the system of our Anglo-American

law, is entirely feasible. The utility of the

work is beyond dispute, and, I might fairly

say, beyond measure.

Our jurisprudence of rules is breaking

down obviously, and in the process is injuring

seriously public respect for law.

Boston Herald:—

A CORPUS JURIS

The next great opportunity for a multi

millionaire donor to serve his countrymen,

according to a legal writer of eminence writing

in the Green Bag for February, is to duplicate

in a way the work that Mr. Carnegie is doing

for science, by creating a fund and naming

suitable trustees to administer it, with which

an American Corpus jurt's can be brought

together. This task involves the attempt

to make a complete and comprehensive

statement, in a logically developed and

systematized form, of the entire body of



The Revolt against Empiricism in the Criminal Law 471

American law. It should be done by men

of highest eminence and peculiar fitnem,

suitably aided by a large staff of clerical

subordinates. . . . It is assumed, reasonably

it seems to us, that in due time all the money

invested in making it would return to the

foundation for further use in connection with

similar service to society through later ex

positions of law in its higher ranges. The

project has the highest indorsement from

judges, lawyers and publicists. It now awaits

its multi-millionaire or a group of investors

who will, under proper restrictions, venture

on it as a speculation of a commendable type.

Philadelphia Telegraph:

AN AMBITIOUS LEGAL UNDER

TAKING

The proposition of distinguished lawyers

to bring about "a complete and compre

hensive statement in adequate perspective

of the entire body of the American law,"

will strike the average layman as an under

taking almost impossible of accomplishment.

The value of such a "foundation of jurispru

dence" cannot, however, be doubted. It

requires no legal training to comprehend that

the laws of this country, in the nature of

things, are more or less a jumble, the authori

ties not always being at agreement. . . .

It is declared by Mr. George D. Watrous,

president of the Connecticut State Bar

Association, that there is practical unanimity

with respect to the urgent need of such a

statement of the entire law, although opinions

may differ as to whether and how it can be

done. Mr. Lucien Hugh Alexander, of

Philadelphia, Professor G. W. Kirchwey,

of Columbia University, and Dr. James

DeWitt Andrews of New York, have a plan

which they have set forth in a memorandum.

It is proposed to have a board of editors,

not exceeding seven in number, who will

have final and authoritative control over

such matter as may be accepted for publica

tion. Of course, this board would have to

depend upon the assistance of scores of able

members of the profess'on. The work

could not be expected to pay for itself, and

for that reason the question of funds becomes

an important one. Mr. Watrous believes

that the man who “steps forth to establish

the longed-for foundation" will insure himself

a fame in the history of law-givers equal

to that of Justinian and Napoleon. . . .

The work contemplated would be invaluable

to scholars throughout the world.

The Revolt Against Empiricism in the Criminal Law

HE appearance of a new journal de

voted to the scientific study of the

problems of criminal law should furnish an

occasion for rejoicing to the bench and bar

of the United States. The establishment of

the journal of Criminal Law and Crimino

logy testifies to the awakening of a new interest

in these pressing questions. The new peri

odical makes its appearance under an able

and distinguished editorship, as the organ

of the American Institute of Criminal Law

and Criminology, which, it will be remembered,

is the happy outgrowth of a conference on

criminal law held at Chicago in June, 1909,

in observance of the fiftieth anniversary of

the founding of the law school of North

western University. The purposes of the

journal are those of the Institute, namely,

"to further the scientific study of crime,

criminal law and procedure, to formulate

and promote measures for solving the prob

lems connected therewith, and to co-ordi

nate the efiorts of individuals and of organiza

tions interested in_ the administration of

certain and speedy justice." The Green

Bag has strongly advocated a scientific basis

for legal studies, and cordially approves of

this movement to bring men of science and

men of the law together in closer co-operation

for the attainment of results which to be

valuable must be the outcome of such col

laboration.

No argument is needed to show the use

fulness of such a journal. The facts brought

out by the editor, Professor James W. Garner

of the University of Illinois, in an editorial

article, are, however, of interest. To quote:

"During the sessions of the National Conference
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on Criminal Law and Criminology at Chicago the

fact was brought out that there is no journal or

bulletin published in the English language de

voted wholly or in part to the cause of criminal

law and criminology or to the problems connected

therewith, although there are thirty or forty peri

odicals of this character published in foreign

countries, notably Austria, Belgium, Denmark,

France, Germany, Italy, the Netherlands, Spain,

Switzerland, and even India and South America.

In Germany alone there are not less than twenty

journals, bulletins or periodical publications de

voted wholly or in part to some phase of criminal

jurisprudence. criminology, penology. criminal

psychology, psychiatry, or police administration.

In France there are at least seven such periodicals,

and in Belgium there is one (the Riva: do droil

penal et de ur'minolagie), founded in 1907. In

Italy, where the interest in criminal science has

long been active and constructive, there are at

least a dozen periodical publications devoted to

the problems of criminal law, criminology, penol

Ogy and the allied sciences.

"America needs a journal which shall represent

all classes of persons whose professional activities

or private interests bring them into relation with

the administration of the criminal law and who

are seeking for modern solutions of some of its

most important problems. Very recently there

has been a. remarkable awakening of interest in

the scientific study of crime and penal methods—

an interest which is beginning to manifest itself

in a productive research and investigation as well

as in destructive criticism of antiquated methods

and in constructive proposals of reform. . . .

"It is believed that such a journal will appeal

not only to intelligent practitioners who are inter

ested in the progress of a scientific criminal law,

but to all persons, public officials and private

individuals alike, who are concerned directly or

indirectly with the administration of punitive jus

tice, as well as to a large group of scholars who are

working in the allied fields of sociology. anthro

pology, psychology, philanthropy, etc. It is now

recognized that all these sciences are more or less

closely related to criminal jurisprudence and

criminology and that they are capable of throwing

a vast amount of much-needed light on many

problems of the criminal law. Each is in a sense

contributory to the others and at many points

their spheres touch and even overlap."

The field of the new publication is of course

a very broad one. It is impossible entirely

to divorce the problems of civil from those

of criminal procedure, and the agitation for

a. reform of procedure is taken up with much

earnestness and intelligence. Such other

topics as the regulation of medical expert

testimony, the indeterminate sentence, pro

bation and parole, and the administration of

justice generally are absorbing so much

public attention that the new journal irnmcL

diately finds itself face to face with some

of the most burning questions of the day.

The problems of the civil branch of our juris

prudence are perhaps secondary in impor

tance, at the present time, to those of the

criminal law, so that the journal at once

enters upon a field of great interest and use

fulness. The broad range of its editorial

discussion, and its illuminating department

of notable significant events, minutely and

comprehensively treated, offers a striking

revelation of the broad horizon of this new

undertaking and of the well-conceived policy

of those who will direct it.

There is naturally a division in this field

of studies, between those which are legal, on

the one hand, and those which belong to the

general subject of criminology, on the other.

The first two issues of the journal aflord no

foundation for the fear which might readily

be entertained, that this publication would

devote principal attention to legal matters.

For Professor Healy, director of the Juvenile

Psychopathic Institute in Chicago, writes

some stimulating observations on the ado

lescent criminal, describing some cases in

his own experience, and suggesting in what

large degree crime may be due purely to

environmental factors the action of which

can be obviated by the needed individu

alistic treatment. Edward Lindsey of the

Warren (Pa.) bar urges the importance of

the anthropometric study of the criminal,

and advocates the passage of the bill intro

duced in Congress for the establishment of a

criminological laboratory in the District of

Columbia. Adalbert Albrecht contributes

one of the best analyses of Lombroso's the

ories that we have yet seen, and shows

his minute familiarity with the progress of

the science of criminology in Europe. Proper

emphasis is also laid on criminal statistics,

which are necessary to supply the science

with adequate working data. Louis N.

Robinson, expressing the conviction that

such statistics are in this country, "from the

point of view of a student of Criminology,

almost without exception worthless," pro

poses an effective plan whereby the govern

ment can apply the same methods to criminal

statistics which have already proved so suc

cessful in the reform of mortality statistics.

Arthur MacDonald analyzes the statistics of

Germany, France and England and draws

some interesting deductions. Warren F.

Spalding, secretary of the Massachusetts

Prison Association, presents some appalling

figures with regard to the money cost of

crime in Massachusetts.

Coming now to criminal law, we find the

substantive law of crime represented by a



The Revolt Against Empiricism in the Criminal Law 473

contribution to the vexed question of the

plea of insanity with reference to the crime

of homicide. Frederick W. Grifiin of the

New York City bar writes a vivid article on

the Thaw trial, in which he eloquently por

trays the absurd situations of this travesty

of the court room. It is not with the sub

stantive law of homicide, however, that he

is so much concerned as with the effect of a

plea of insanity on practice, and the position

in which it leaves the prisoner who seeks a

writ of habeas corpus armed with an acquittal

on the ground of insanity. He urges that

the verdict of acquittal should be so framed

in our courts as to make such a procedure

impossible, as in England. He thus advo

cates no departure from the common law

doctrine that an insane person cannot be

guilty of murder.

The substantive law of punishment does

not receive direct consideration in any of

these articles, but it can confidently be anti

cipated that this important field will not be

neglected, in view of the interest which has

been aroused by such problems as those of

probation and parole and the indeterminate

sentence.

An exceedingly fruitful field is of course

to be found in the adjective law of crime,

which it is perhaps proper to divide into

three stages: (1) detection and prosecution

up to the time of the trial, (2) procedure at

the trial, up to conviction, and (3) procedure

after conviction, or penological treatment.

In the first division we are brought face to

face with such problems as those of the treat

ment of accused persons under detention,

indemnification for wrongful detention, bu

reaus of identification, the "third degree,"

and possibly every problem of police admin

istration. In the second, there are such ques

tions to be investigated as those of public

defenders, the selection and treatment of

jurors, improvement of the jury system,

simplification of pleading, restrictions on

the right of appeal, reversals for technical

errors, enlargement of the power of the judge,

medical expert testimony, etc. In the third

some of the problems awaiting solution are

the classification of prisoners, the parole

system, prison administration, the treatment

of the insane in houses of detention, etc.

The foregoing were among the one hundred

and thirty-five subjects presented for dis

cussion at the Chicago conference, from which

it was decided to select, as forming the prin

cipal topics for the first year's work, the

following: (a) system for recording data

of criminals, (b) drugs and intoxicants,

(a) probation, parole, pardon, and inde

terminate sentence, (d) organization of courts,

(e) criminal procedure.

Of these questions, that of the improve

ment of procedure is no doubt recognized

as paramount. The chairman of the com

mittee appointed for this investigation is

Professor Roscoe Pound of the University

of Chicago, than whom no man in this country

has made a more profound study of the

problems of procedure or writes of them

with greater authority; and his associates

are Judge Albert C. Barnes of Chicago,

Frederick Bausman of Seattle, Prof. William

E. Mikell of Philadelphia, and Prof. Howard

L. Smith of Madison, Wis. A sub-committee

was appointed to investigate and report on

the methods of procedure in Europe, par

ticularly in Great Britain. This sub-com

mittee, most of the members of which are

now in England, consists of Everett P.

Wheeler of New York, Prof. James W.

Garner, Prof. Edwin Keedy, Prof. John

D. Lawson, Prof. Charles R. Henderson,

Judge Marcus A. Kavanagh of Chicago, and

Gino C. Speranza of New York.

The personnel of this committee is not

only such as to assure hopeful results, but

also promises efiective co-operation with

the American Bar Association, in the delib

berations of which several of the members

have borne an active part, on the Special

Committee to Suggest Remedies and Form

ulate Proposed Laws to Prevent Delay and

Unnecessary Cost in Litigation. One mem

ber, john D. Lawson, who is editor of the

American Law Review as well as Dean of

the law department of the University of

Missouri, contributes to the first number

of the journal a strong paper on technical

ities in procedure, in which he reviews the

objectionable practices that have grown up,

and makes a vigorous argument for the

adoption of the remedies proposed by the

American Bar Association. This helpful

spirit will impress itself upon all the investi

gators of the Institute and lend to the recom

mendations of the American Bar Associ

ation added weight.

The improvement of methods with regard

to the admission of medical expert testi

mony furnishes the subject for a thoughtful

and suggestive paper by Justice Schofield of

the Massachusetts Superior Court. Justice

Schofield insistently opposes the plan for
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officially selected boards of experts as im

practicable for several reasons.

The general subject of the administration

of the criminal law is approached from a

new angle by Judge Gemmill of the Chicago

Municipal Court, a court noted for the dis

patch with which it transacts its business

and for some admirable methods of procedure.

Judge Gemmill believes firmly in the swift

and certain enforcement of the law, as the

fear of punishment is the most powerful

deterrent that can be found to prevent the

commission of crimes. He gives some most

interesting figures with regard to the effect

of this policy in Chicago :—

“While crimes based upon fraudulent business

transactions have increased. all of the more serious

crimes have decreased. This does not include

homicide. which has remained almost stationary.

The number of homicides in a city is no criterion

of the crime of a city. They are usually com

mitted by men and women who had hitherto been

useful and law-abiding citizens. In the last ten

years there has been a decrease of thirty-five per

cent in the number of prisoners at Joliet over

any other ten-year period since 1868. From July

1, 1899. to January 1. 1910. the prisoners at Pon

tiac, where all persons between the ages of ten and

twenty-one years convicted of felonies must be

sent, has decreased from 1.397 to 745—almost

fifty per cent in ten and one-half years. The

number of prisoners sent to the John Worthy

School for delinquent boys has decreased from

913 in 1900 to 272 in 1909-a decrease of seventy

per cent in nine years."

At the same time, Judge Gemmill is a

believer in parole and probation, properly

administered. He does not favor probation

for drunkenness, as confinement over night

is alone sufficient punishment for the majori

ty of cases, and probation would generally

mean a sense of degradation and loss of

employment. On the subject of parole he

says:—

"I am in favor of a parole law. not for drunks.

but for a certain class of first ofienders who may

thereby be given an opportunity to make recom

pense for the wrong done and to change their

course of conduct. But I am sure that any parole

law which advertises to the world that every viola

tor of the criminal laws shall have at least two

chances to commit crimes before he is in danger

of punishment. will increase crime rather than

decrease it."

He earnestly advocates methods which do

not debase the criminal, and he frowns upon

the Massachusetts practice of exposing the

prisoner to curious scrutiny in an iron cage,

and points out the evil efiects of the Massa

chusetts policy of imprisonment for drunk

enness. Massachusetts, he says, has three

times as many criminals in its prisons, as

compared to population, as Illinois, and this

notwithstanding the fact that it has “the

oldest and best parole law in the United

States."

Another interesting feature of the journal

is a series of articles presenting representative

passages from the writings of those English

and American thinkers who have advanced

a philosophy of penal law. "Only those

thinkers will be selected who stand eminent in

philosophical science and have treated penal

law as a part of their general philosophical

system." The series will be edited by three

members of the faculty of Northwestern

University,—Mr. Longwell, instructor in

philosophy, Mr. Kocowrek, lecturer on

jurisprudence, and Professor Wigmore.

The first philosopher chosen is Thomas

Hill Green, whose idealistic theory of punish

ment is so carefully thought out in details

and so sound in many of its interpretations

as to deserve attentive study from the point

of view of twentieth century thought. Some

of its arguments are not entirely convincing,

such as that, for example, that social re

tribution differs in its essential nature from

private vengeance. But a complete science

of penology must look for its materials to

every possible quarter, and the value of

analytical research must not be underrated

at a time when so much emphasis is laid on

anthropological and biological investigation.

 

NOTE

Messrs. Little, Brown, and Company. of Boston.

begin publishing this fall "The Modern Criminal

Science Series," under the direction of the American

Institute of Criminal Law and Criminology.

The following titles have been chosen by a Com

mittee appointed by Prof. john H. Wigmore.

president of the Institute: “Criminal Psychology,"

by Hans Gross of the University of Graz, Austria;

"Modern Theories of Criminology," by Bernaldo

de Quiros of Madrid; "Criminal Sociology," by

Enrico Ferri, University of Rome; "The Individ

ualization of Punishment," by Raymond Saleilles,

University of Paris; "Crime. Its Causes and

Ranedies." by the late Cesare Lombroso; "Penal

Philosophy." by Gabriel Tarde; "Criminality and

Economic Conditions," by W. A. Bonger. Univer

sity of Amsterdam; “Criminology." by Rafiaelle

Garofalo, of Naples; and "Crime and Its Repres

sion." by Gustav Aschafienburg. editor of the

ll'lonthly journal of Criminal Law and Criminal

Law Reform.



The “Theory of the Case" Doctrine and Chaotic

Condition of Our Pleading

T a time when there is a widespread

agitation for the disregard of technical

ities of pleading and judgment on the merits,

it is interesting to find the technical point of

view presented with such acute logic as by

Edward D'Arcy in his articles on “ ‘Theory of

the Case'—Wrecker of Law" in the Central

Law journal.

“Perhaps one of the most serious troubles

with the law to-day, as has been pointed out

in a previous article of this series," writes

Mr. D‘Arcy, “is the failure to understand the

fundamental difference between the common

law, or mandatory record, or ‘record proper,‘

and the bill of exceptions or ‘statutory record.‘

The difference involved goes to the root of

the law, and yet owing to fancied distinc

tions between ‘substantive’ and ‘adjective’

law, the former being treated as all impor

tant, and the latter as merely subsidiary, our

students are being impressed with the idea

that the study of adjective law deserves but

a small portion of their time in the school,

and that its principles can be picked up in

practice, without instruction.

“The result is that men trained thus get

into the profession and on the bench im

bued with the idea that adjective law being

technical (which it is), there must be found

some way of eliminating the ‘technicality.’

They desire, laudably enough, to ‘get at

the merits,’ but being untrained to see that

the ‘merits’ (an be known to the court only

through the pleadings and other parts of

the record prescribed by law, they become

impatient of the restraint imposed, depart

from the state's record, allow the parties to

raise new and unpleaded issues, and in doing

so actually believe they are expediting the

cause on its ‘merits.’

“And when the practitioner objects to hav

ing his client's rights trampled upon in this

manner, he incurs the animadversion of

the trial court, often in the presence of the

jury.

" ultitudo imperitorum perdit curiam.

“Now, the position taken in this series of

articles is that ‘form’ is just as necessary in

the law, if its symmetry is to be preserved,

and justice is to remain certain, as it is in

engineering, chemistry or medicine, or as

it is in baseball, or tennis, for that matter.

If you want to make an eflective stroke in

golf, or an efiective punch in the prize ring,

you must do it according to form. All of

which simply means that there are principles

underlying all human effort, which, if ob

served, make the eflort effective; if not

observed, make it abortive or ineflicient. . . .

"There is a philosophy underlying the

mandatory record, or record proper, and a

philosophy underlying the statutory record,

or bill of exceptions. We refer to the rules

concerning error appearing in these two

records, and the time and manner of attacking

it. Error, in matters of substance,- appearing

on the face of the mandatory record, may

be taken advantage of by the general de

murrer, and its correlatives, the motion in

arrest, motion for judgment non obrtantc

veredicto, the order of repleader, objections

upon collateral attack, and when questions

of res adjudicate are raised, by insisting that

the necessary facts for the comni judice pro

ceeding do not appear. All these objections

to substantial defects in the mandatory

record, while made at difi'erent stages of the

proceeding, are directed against error of

the same nature, appearing in the same record;

for instance, that the complaint does not

state facts constituting a muse of action.

. . . Underlying all these various modes of

attacking a proceeding which is fatally de

fective, is the principle expressed in the

maxim, De non apparentibus, at de non exis

tentibus, eadem est ratio: what is not made

to appear is to be treated as though it does

not exist. This maxim is the great maxim

of procedure-a maxim, unfortunately, which

is not taught to our students, and not always

enforced from the bench. It is, as W. T.

Hughes expresses it, a ‘constitutional impli

cation'—that is to say, a constitutional

government must necessarily respect it.

Legislatures may pass laws ‘abolishing’

pleadings, but the courts govern and pro

tect, and must rule. Legislatures may pass

statutes of jeofails, providing that when a

verdict shall have been rendered, the judg

ment shall not be afiected or impaired ‘for
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‘technicalities’—that

the want of any allegation or averment on

account of which omission a demurrer could

have been maintained.’ But the courts

invariably annul such enactments, in so far

as they attempt to cure errors of substance,

that is, all errors reviewable upon general

demurrer, or what amounts to the same thing,

upon motion in arrest, and the other methods

above pointed out, of calling the court's

attention to the fact that there is nothing

before it upon which to act. The courts, it

is true, seldom by name quote the maxim

De nan apparentibus. There is a percep

tible effort to ignore maxims, and to discover

and set up ‘new’ fundamental principles

of law. But the human mind has percep

tions of justice which will not be denied.

It works, under its own laws, in obedience

to these perceptions, and asserts them in

the most unexpected ways.

“What does not judicially appear, is pre

sumed not to exist.’ It is so simple, as to

need no citation. For instance, the law

presumes ownership from possession. Pos

session, like convenience, necessity and

reason, is one of the big facts in the law. It

is a basic, pivotal position. Therefore if A

is in possession of property, B cannot recover

it from him without stating (De non appar

cntibus) and proving (Frustra probatur) a

cause of action. To let B take the property

without stating, and then proving, a cause

of action, would be to deprive A of his prop

erty without ‘due process of law.’ This is

just as true in England, where they have no

written constitution, as it is here, where we

have. The written constitution does not

change the situation on this side of the At

lantic in the slightest degree. It is an

inherent perception of the justice of the

thing that leads the white races to require a

plaintifi‘ to set out his cause of action where

all may see it and know what it is. The

difierence is not one between a written con

stitution and an unwritten or prescriptive

one. It is the difference between a consti

tutional government (written or unwritten)

on the one hand, and a despotism, on the

other. The Sultan of Turkey can take a

man's property and life without the useless

forms of procedure. They are too techniml

for him. The English and American govern

ments have to observe these inconvenient

is the difference be

tween the two kinds of government-—a

difference fundamental enough. It is to be

observed, too, that some of our leaders of

the bar are doing their best to eliminate

pleadings, and substitute the Turkish method

of transferring property. Some of our tn’

bunals have succeeded in getting away from

the ‘technicalities’ of pleadings, and have

substituted the method of pleading for

recovery of a horse, and allowing the pleader

to recover on his ‘theory of the case’ that

what he really wants is not a horse, but a

cow. The position of these courts seems

to be that this is a speedy method of justice,

and puts an end to litigation by letting the

parties ‘fight it out on the merits‘ without

bothering with form. But when some other

court has the problem put up to it, on col

lateral attack, whether such a judgment for

a cow instead of a horse is coram non judice,

and void, then it begins to look doubtful

whether the litigation is ended, or whether

it is just beginning. ‘Consider the land

marks which thy fathers have set.’ It is a

fairly safe proposition that the Roman

knew how to govern, and therefore, how to

keep the peace, and therefore how to end

litigation. He had plenty of experience,

and he has handed down to us no maxim

that the writer has heard of, telling us that

pleadings can safely be waived. It is also

safe to say that minds like Bacon's, Mans

field's, Ellenborough's, Kent's, Marshall's

and Story’s understood the necessity of a

record which would stand the tests of res

adjudicata and of collateral attack. Neither

do they countenance waiving the plead

ings. . .

"Procedure is one of the most, if not the

most, important subject of the law. Un

fortunately it has also been one of the most

abused and neglected. Knowledge of pro

cedure necessitates knowledge of the whole

law; and, e converso the ‘substantive’

branches of the law cannot be understood

without a knowledge of procedure. Yet

we have become inoculated with the idea

that the law can be partitioned and studied

in individualized branches, while the very

process has permitted its life forces to esmpe

us. We are taught by learned authors that

procedure is a local, statutory afiair; that

there are no fundamental, immutable prin

ciples in procedure; that the student need

but learn the main body of principles of

the ‘substantive’ law, and procedure will

take care of itself.

“These writers are correct: Procedure has
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taken care of itself. It has asserted itself

and demonstrated its position by wrecking

the house built in ignorance of its funda

mental laws. We have ignored it. and its

vengeance is upon us. We have ‘eliminated

technicalities,’ with just about the same

success that would attend an architect's

effort to ‘eliminate’ solid ground under his

structure. We have heard of the house

that was builded on the sand. . . .

"Then works like Chitty, Stephen and

Gould on Pleading, studied and followed as

they have been for a century, by student,

lawyer, author and judge, must have pro

foundly afiected the whole body of the law.

“And yet these works show that their

authors did not understand the fundamental

rules of procedure. They nowhere cite these

rules. They do not show that the maxim,

De non apparentibm et non existentibus eadem

est ratio (what is not judicially presented

cannot be judicially decided) lies at the base

of pleading. (2 Hughes Gr. and R.) They

do not see the state in pleading, but

regard the matter as one entirely between

the parties. According to these authors,

pleadings are only to apprise the opposite

party, or the court, of the issues. Out of

such a conception of the function of plead

ings and of the interests of the public, has

grown the idea that, if only the parties con

sent, pleadings may be waived in order to

enable the contestants ‘to get at the merits.’

(Thompson on Trials.)

“It would seem that this whole discussion,

and the erroneous views of waiver that have

developed out of it, took rise in a note of

Serjeant Williams to the mse of Stennel

v. Hogg, (1 Wms. Saundners 228, n., 85 Eng

lish Reprint 244, n. 248,) which read as

follows:

"With respect to the former (imperfections in

the pleadings which are cured at common law by

verdict) case, it is to be observed that where there

is any defect, imperfection or omission in any plead

ing. whether in substance or form, which would

have been a fatal objection upon demurrer, yet if

the issue joined be such as necessarily required on

the trial proof of the facts so defectively or im

perfectly stated, or omitted, and without which it

is not to be presumed that either the judge would

direct the jury to give. or the jury would have

given, the verdict, such defect, imperfection or

omission is cured by the verdict by the common

law.

"On close reading, the ambiguity and con

tradiction in this statement will appear.

Serjeant Williams in effect says that defects

of substance, fatal upon demurrer, are cured

by verdict. This. of course. is absolutely

contrary to the cases of Rushton v. Aspinall,

(Smith's Lead. Cas., 8th Ed., L. C. 3 Hughes‘

Gr. & Rud. 5) by Lord Mansfield, and jack

son v. Pesked, (2 Maule 8: S. 234, quoted by

Chitty and Stephen, 85 Eng. Reprint, 248)

by Lord Ellenborough, both of which Serjeant

Williams cites in his note. It has been held

in a great number of cases that it is beyond

the power of a legislature to make a good

cause of action out of one fatally bad.

Neither can there be any question but that

a single defect of substance fatal on demurrer,

makes a pleading fatally bad. It appears

expressly by the above language that Ser

jeant Williams did not have in mind merely

the imperfect statement of matter of substance.

This would be merely matter of form, and

would be curable. He extends the cure to

matters of substance ‘omitted.’ Illinois has

been led into error by this quotation and

mischievous decisions have followed. (Chicago

R. R. v. Hines, 132111. 161, N56.)

"We have become involved in unending

discussions about trivialities, and in the

confusion, have forgotten the fundamentals.

"Take Serjeant Williams’ ‘learned’ note

as an example. What a prolific source of

error it has proved. The note is an attempt

to mark a line of distinction between defects

that are cured after verdict by the common

law and defects that are cured after verdict

by the statute of jeofails. What the dif

ference amounts to, he does not state, but

merely says there is a difierence. There may

have been, and may not. We are told on

good authority that there is no difi'erence;

that the statute of jeofails ‘is only a declara

tion of the common law.’ (Bliss, Code Pl.,

Sec. 442; Welch v. Bryan, 28 Mo. 30; Frazer

v. Roberts, 32 M0. 457.)

"But that is not the point. The point is

that in making this distinction, Serjeant Wil

liams totally overlooked the harm he might

do to jurisprudence. (Uno absurdo dato

infim'la sequrmtur. 4 Gr. 8: R. 1084.) He made

an opening for the ‘Theory of the Case’

doctrine, in countenancing the possibility

of curing a fatally defective pleading-a

nullity. . . .

“He did not understand the effect of

putting in those words ‘substance’ and

‘fatal objection on demurrer.’ He made

a mistake and it has done incalculable

harm. The theory of the law was dis

arranged; its harmony was broken. The

error spread through its entire Structure;
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and has been taken up and approved by

the writers above named and by others

equally popular, until now it is solemnly

laid down as law, ‘too well settled to be

shaken,’ that one man can take the property

of his fellow without ever setting up a cause

of action against him. If such be the law,

what becomes of our boasted ‘due process

of law’; what becomes of ‘substantive’ rights,

when they can thus be subverted by a rule

of procedure? Can a lawyer be a leading

lawyer, or, indeed, a lesser one, and un

derstand these matters, and remain silent?

There is a way out, and one way only—

a knowledge of the fundamental principles

of Procedure. ‘The study of Procedure is

a study of Government.’ It is susceptible

of demonstration that the principles of the

law are few; that they can be arranged in

order and stated in black and white, in small

compass. The law in that sense is a little

thing. It is a beautiful harmony of principle,

but capable of being distorted into an un

sightly wreckage of cases."

 

Noles of Periodicals

In

"If we only had some one like him says

Sydney Brooks, in McClure’: for July, was

the thought behind the attentions that were

showered upon Mr. Roosevelt in Europe.

"Any nation would be glad to reckon hrrn

among its assets if it could." At the bottom

of the enthusiasm attending his welcome was

“the consciousness that every country in

Europe needs a Roosevelt of its own." People

in England "feel that they would know what

to do with Mr. Roosevelt, and I dare say Mr.

Roosevelt feels that he would know what to

do with them."

 

"Any mine, no matter how rich, or how

large, begins to be exhausted from the time the

first pick is stuck into the und, and all its

profits ought to be figure on the basis of

diminishing deposits," says Emerson Hough

in Everfybody's for July. "A mine is the re

verse 0 a mortgage or a bond. The security

does not remain stable nor increase in value,

but, on the contrary, continually decreases in

value. In a mortgage we do not look‘to

the interest to pay us back our‘ rincipal;

in a mine we must look to divide to y

us back our principal and interest also. W en

the mine is done, our principal is gone. But

hlclaw ?rnany mining investors ever thought of

t at "

 

"It is Mr. Taft’s misfortune that he comes

to the Presidenc at a time when the country

is in one of its Radical moods," says Mr. A.

Maurice Low, writin of “American Afi‘airs"

in the National em'ew for June. "Mr.

Taft is not a Radical. He does not believe

in the purification by fire. By tradition and

education he is Conservative—the Conserva

tism that comes from a knowledge and respect

for the law. He has wanted to do every

thing within the limitation prescribed by the

law, but unfortunately for his reputation and

peace of mind that has not met with the

approval of the public, which has come to

regard the law as of less consequence than

an empiric remed , and that is one of the

reasons why the epublican Party is in such

bad shape at the present time."

The legislative scandal in New York

growing out of the Allds-Conger afiair fur

nishes the subject for a dramatic article in

the July Cosmopolitan by Charles Edward

Russell, who, after reviewing all the startling

facts of this infamous chapter of legislative

corm tion, concludes: “Obviously the source

of ,al the evil in our legislative bodies

is not Bad Men nor any other kind of men,

but simply and solely Privilege. Privilege

requires more grivilege that it may make

more profits. y only one way in this

world can it attain its desire, and that is by

the corruption of public servants and the

'gzrversion of vernment. Whether that

by

 

done by distrr uting money in envelopes or

awarding fat attorney fees or b retainers

from the railroads or by so-calle opportu

nities in stock speculation or by brokers‘

accounts mglsteriously swelled or through

mysterious 'ngs of legislation or in some

other way-what matters? B whatsoever

means employed the result rs the same.

Men are corrupted, government is perverted,

we are betrayed."
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flm'cln on Topics of Legal Science

and Relaled Subjects

Accidents. "The Cruelties of Our Courts."

By John M. Gitterman. McClure's, v. 35, p.

151 (June).

_ Treating of the delays and miscarriages of

Justice, viewed from the point of view of

litigation to recover for personal injuries.

Admiralty. “The Harter Act and Its Limi

tations." By I. L. Evans. 8 Michigan Law

Review 637 (June).

Explaining the'pnovisions of the federal

act relieving owners of vessels from liability

as common carriers, under proper limitations.

Aerial Navigation. “The Air-A Realm of

Law—I." By G. D. Valentine. 22Uuridical

Review 16 (May).

Some considerations with regard to the

probable future development of this branch

of international law.

Agency. "The Liability of an Undisclosed

Principal, I and II." By Floyd R. Mechem.

23 Harvard Law Review 513 (May), 590

(June).

A very thorough treatment of the subject

in two articles, admirable for clearness of

arrangement.

Attorneys’ Liens. “Attorneys' Liens." By

Raymond D. Thurber. 21 Bench and Bar 94

Qune).

A succinct statement of the law in New

York on this subject, with full citations.

Bankruptcy. "Bankruptcy Law, Its His

tory and Purpose." By H. H. Shelton. 44

American Law Review 394 (May-June).

A brief resume of the history of our bank

ruptcy legislation, the pu se of which

is by no means the granting o a discharge

to dishonest debtors.

Baseball. “Baseball Jurisprudence." By

John W. Stayton. 44 American Law Review

374 (May-June)

Read before the Arkansas Bar Association.

Discussin the law applicable to such bodies

as the ational Association of Professional

Baseball Clubs, and contracts with professional

baseball players.

Carriers. See Admiralty, Public Service

Corporations.

Conflict 0! Laws. "The Individual Lia

bility of Stockholders and the Conflict of

Laws.” By Wesley Newcomb Hohfeld. 10

Columbia Law Review 520 (June).

The author's third and final instalment

(see 21 Green Bag 401, 22 Green Bag 338),

concluding his searchin and able analysis

of all the issues involve in the English case

of Risdon Iron 67‘ Locomotive Works v. Furness,

and of the application of the rule of the la

loci contractus to problems of American cor

poration law.

Contracts. "The Defense of Payment Under

Code Procedure." By Carlos C. Alden. 19

Yale Law journal 647 (June).

An article su gested b the recent decision

of the New Yor ' Court 0 Aggeals in Gonkling

v. Weather-wax, 181 N. Y. 2 , 73 N. E. 1028.

See Agency, Measure of Damages.

Corporations. “Promoters' Frauds in the

Organization of Corporations: the Old Do

minion Copper Mining Cases." By Charles G.

Little. 5 Illinois Law Review 87 Uune).

Pointing out some defects in the attitude

of the courts toward promoters’ frauds on

stockholders, and discussing what principles

might be ap lied to brin such frauds within

the scope o the law. e writer's to ic is

suggested by the decisions of the United tates

Supreme Court and the Massachusetts Su

preme illldicifll Court in the Old Dominion

G0 per inin cases, 210 U. S. 206, 188 Mass.

31 , and 89 . E. Rep. 195 (see 21 Green

Bag 531).

"Financing a New Corporate Enterprise."

By C. B. Masslich. 5 Illinois Law Review 70

(June).

A most complete exposition of the methods

of financin corporate ente rises. The author

takes 11 t e marketing 0 bonds and stock

issues, the underwriting syndicate, mortgages,

and guaranties of securities in detail, and

ofiers many most practical suggestions.

See Conflict of Laws, Public Service Cor

porations, Railways.

Criminal Law. "Criminal Law—The Essen

tials of Crime." By N. W. Hoyles, K. C. 46

Canada Law journal 393 (June 15).

The author analyzes such subjects as "act

of the will," “malice," "attempt or overt

act," etc., and introduces both American and

British citations.

"Insanity as a Defense to Crime; with

Especial Reference to the Thaw Case." By

Frederick W. Grilhn. 1 journal of Criminal

Law and Criminology, no. 2, p. 13 (July).

See p. 473 supra.

See Criminology, Homicide, Penal Law.

Criminal Procedure. “Medical Expert Testi

mony: Methods of Improving the Practice."

By Justice William Schofield of the Massa
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chusetts Superior Court. 1 journal of Crimi

nal Law and Criminology, no. 2, p. 41 (July).

See p. 474 supra. '

See Criminology, Procedure.

Criminal Statistics. "A Plan for the Re

organization of Criminal Statistics in the

United States." By Louis N. Robinson. 1

journal of Criminal Law and Criminology,

no. 1, p. 44 (May).

See p. 472 supra.

"Criminal Statistics in Germany, France

and England." By Arthur MacDonald. l

journal of Criminal Law and Criminology,

no. 2, p. 59 (July).

See p. 472 supra.

"The Cost of Crime." By Warren F. Spald

ing. 1 journal of Criminal Law and Crimi

nology, no. 1, p. 86 (May).

See p. 472 supra.

See Criminology.

Criminology. “The Individual Study of the

Young Criminal." By Professor William

Healy. 1 journal of Criminal Law and

Criminology, no. 1, p. 50 (May).

See p. 472 supra.

“The Bill to Establish a Criminological

Laboratory at Washington." By Edward

Lindsey. 1 journal of Criminal Law and

Criminology, no. 1, p. 103 (May).

See p. 472 supra.

"Cesare Lombroso: A Glance at His Life

Work.” By Adalbert Albrecht. l journal

of Criminal Law and Criminology, no. 2, p. 71

(July)

See p. 472 supra.

See Criminal Law, Criminal Procedure,

Criminal Statistics, Penal Law, Police Ad

ministration.

Equity. See Mistake.

Eugenics. See Heredity.

Expert Testimony.

d ure.

Government. "The Crown and the Consti

tution.” By J. A. R. Marriott. Nineteenth

Century and After, v. 67, p. 969 (June).

The writer speaks of the amazing extension

of the formal executive powers of the Crown

of late years, and considers the political influ

ence of the Crown to have entered on a new

phase because of the growing sentiment of

imperial unity.

“Significance of the Woman Suffrage Move

ment.” Supplement to Annals of American

Academy of Political and Social Science, May,

1910.

See Criminal Proce

This brochure contains the following papers

resented at the session of the Academy,

ch. 9, 1910: Introductory Remarks of the

President of the Academy, by L. S. Rowe;

Introductory’ emarks of the Presidin Officer,

w Robert . Owen; “The L0 ‘cal asis of

oman Suffrage,” by Anna G. pencer; "The

Position of the Anti-Suflra 'sts." by Mrs.

Gilbert E. Jones; "The oman Sufirage

Movement in Great Britain," by Alice Paul;

“Answer to the Ar cuts in Sup rt of

Woman Suffrage,"by ymanAbbott; “ 'ornan

Suffrage an Ald to Social Reform," by Mrs

Frederick Nathan; and "The Inadvisability

of Woman Suffrage," by Charles H. Park

burst.

"The Australian Labor Party." By Frank

Fox. National Review, v. 55, p. 680 (June).

An informing study of Australian party

politics.

“What Are You Going to do About It ?—I,

Legislative Graft and the Albany Scandal."

By Charles Edward Russell. Cosmopolitan,

v. 49, p. 147 (July).

A sketch of the cons iracy brought out by

the Allds-Conger disc osures. See p. 478

supra.

See History, Penal Law.

Heredity. “The Future of the Human

Race." By Professor T. D. A. Cockerell.

Popular Science Monthly, v. 77, p. 19 (July).

Discussing the rmanence of unit-char

a_cters, together wit the possibilit of getting

rid of undesirable qualities. he author

thinks "it would pay society to furnish ample

means for the industry of child raising to

those who arqespecially fitted to engage in it."

History. “Biological Analogies in History."

The Romanes Lecture delivered at Oxford

University, June 7, 1910. By Theodore

Roosevelt. Outlook, v. 95, p. 297 (June 11).

This essay covers a field of astonishing

breadth, surveying the whole history of civili

zation from earliest times, and seeking many

comparisons between the life of races and

that of the lower animal species.

“The Trial of John Brown."

Caskie.

June).

That John Brown had a fair and impartial

trial, that he met with no mob violence, and

that his views on the question of slavery

cannot be deemed to outweigh his treasonable

contempt for law and order, is the gist of this

review of an interesting chapter of American

history, read recently before the Virginia

Bar Association.

"The Making of the Constitution." By

Oliver H. Dean. 44 American Law Review

341 (May-June).

A paper which eulogizes the work of the

leaders of the Constitutional Convention, and

which declares the Constitution adaptable to

By George E.

44 American Law Review 405 (May
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the conditions of all peoples on the face of the

earth.

Homicide. "Malice Aforethought. in Defini

tion of Murder." By Howard J. Curtis. 19

Yale Law journal 639 (June).

The author considers the standard method

of charging the jury in murder trials as to the

meaning of the term "malice aforethought."

He reaches the final conclusion that "malice

aforethou ht has no useful function outside

of the in ictment, and that as to its being

defined in an intelligible way for the guidance

of the jury as a. reco izable state of mind, it

is a simple impossibr 'ty. In truth it has no

meaning whatever in that sense. It is a tech

nical term which is used for convenience as

covering all unlawful killings which the law

deems murder."

International Arbitration. "The Need of

Strengthening International Law-A Japan

ese Point of View for Making Arbitration

Efiective." By Masujiro Honda. Editorial

Review, v. 2, p. 567 (June).

A notable appeal for the development of

international law, so that questions involving

national honor and vital interest may be

settled in the same way as other questions

giving rise to international disputes.

“Elihu Burritt." By James Brown Scott.

Advocate of Peace, v. 72, p. 131 (June).

An outline of Burritt's views, his work for

a congress and court of nations, and his agita

tion for a more precise and certain formulation

of the rules of international law.

"War Not Inevitable." By Hon. John W.

Foster. Advocate of Peace, v. 72, p. 134

(June).

Urging the great importance of international

arbitration, even of questions involvin "na

tional honor," ex-Secretary of State I’oster

reviews the origin of the controversies which

grecipitated the wars in which the United

tates has engaged, showing that all these

wars might have been avoided by the use of

prudence and conciliation.

"How War is to be Abolished.” By Dean

Henry Wade Rogers. Advocate of Peace,

v. 72, p. 138 (June)

A vigorous plea for the establishment of a

permanent international court and for dis

armament.

“Another Step Towards International

Peace." By Hon. John W. Foster. Inde

pendent, v. 68, p. 1288 (June 9).

Ex-Secreta Foster considers the policy

of the Unite States in submitting recent

controversies to arbitration a pro r object

for patriotic pride, and shows how t e friendly

ofiices of the United States in the boundary

dispute between Peru and Ecuador have

opened up a new era of enlarged usefulness

for the Hague peace treaty.

"An International Court of Arbitral Jus

tice." By James Brown Scott. Outlook, v.

95, p. 348 (June 18).

Irrigation. See Waters.

Labor Regulation. "The Illinois Ten-Hour

Law." By S. P. Breckinridge. journal of

Political Economy, v. 18, p. 465 (June).

A review of the recent case of Ritchie v.

People, in which the Illinois ten-hour law for

women was held constitutional.

Legal Fictions. “The Reasons for Some

Legal Fictions." By Sidney T. Miller. 8

Michigan Law Review 623 (June).

An attractive presentation of the history

of some legal fictions, which may be grouped

in three classes, sketching some of the fictions

still in use.

‘ Legal History. “The Inns of Court." By

W. H. Wardrope, K. C. 30 Canadian Law

Times 497 (June).

A readable review of "The Inns of Court,"

by Hyacinthe Ringrose, D. C. L., published

last year.

See Legal Fictions.

Legislative Procedure. “The Speaker and

the House." By Asher C. Hinds. McClure's,

v. 35, p. 195 (June).

A well-known authority on parliamentary

law here describes the change in the powers

of the Speaker of the National House of Rep

resentatrves.

Lombroso. See Criminology.

Marriage and Divorce. “Uniform Divorce

Legislation." By Henry C. Spurr. 17 Case

and Comment 17 (June).

This writer considers the differences in the

divorce laws of various states to be the out

growth of policies too deep-seated to be

changed, and that uniformity is not so desir

able as that vigilant administration of the

laws which reduces the evils of fraud and

perjury to the minimum.

"The Law and Procedure in Divorce." By

Mr. Justice Henry B. Brown of the United

States Supreme Court, retired. 44 American

Law Review 321 (May-June).

This paper was read last year before the

Maryland State Bar Association and was

rinted in Law Notes for October, 1909. It

5 already been noticed, 21 Green Bag 631.

Measure 0! Damages. "The Measure of

Recovery Upon Implied and Quasi-Contracts."

By Prof. Joseph H. Beale. 19 Yale Law

journal 609 (June).

A mreful study of four classes of cases:

(1) Where there is an express contract sub

stantially performed; (2) where there is an

express contract unfirefgrmed; (3) where an

express contract has rescinded; (4) where

there never was an express contract.
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Military Law. "Military Law: Its .Origin,

Development and Application." By Col. W. E.

Hodgins. L 30 Canadian Law Times 485 (June).

The subject is treated from a Canadian

standpoint.

Mistake. “Mistake of Fact as a Ground for

Affirmative Equitable Relief.” By Edwin H.

Abbot, Jr. 23 Harvard Law Review 608

(June).

The author thus summarizes his proposi

tions:—

“1. To be a ground for relief the mistake

must relate to a present existing fact and must

not be due to a want of ordinary care on the

part of the plaintiff.

"2. If the plaintiff seek reformation of a

writing intended to set forth a transaction

based on valuable consideration, the laintifi

must establish a prior bar ain upon w ich the

parties agreed, and that y mutual mistake,

or mistake on the part of the laintifi, and

knowledge thereof on the part 0 the defend

ant, that writing fails to express the prior

bargain.

"3. If the plaintifi seek reformation of a

writing intended to set forth a gift, he must

show that by mistake in reducing the terms of

the gift to writing, the writing fails to express

the donor's intention; but in such a case the

donor is the only party who may obtain this

relief, since equit will not interfere to in

crease the gift in avor of the donee who is a

mere volunteer.

“4. If the plaintifi seek rescission, he must

show that the parties entered into the agree

ment under a mutual mistake as to some

matter actually contracted about; or else that

the defendant became cognizant of the plain

tiff's mistake at, or prior to, the making of the

agreement."

monopolies. "Modern Medizevalism." By

Dr. Frank T. Carlton. Popular Science Monthly

v. 77, p. 56 (July).

The writer considers economic heresy as

bitterly condemned in the twentieth century

as religious heresy in the middle ages. The

mediaevalism of which he writes is found in

the alliance of capital with the state and in

modern forms of special privilege. There are

signs that the age of competition has passed.

The coming epoch will be marked by many

resemblances to the mediaeval period.

Mortgages. See Railways.

Negotiable Instruments Act. "An Ambigu

ity in the Negotiable Instruments Law.” By

Prof. Samuel Williston. 23 Harvard Law Re

view 603 (June).

The ambiguity is found in a section of the

uniform act relating to the presentation for

payment of instruments falling due on Satur

day, an ambiguity which caused such uneasi

ness to Boston bankers that it has secured an

amendment of the Massachusetts act this

year.

Pardons.

Hon. Charles ]. Bonaparte.

journal 603 (June).

Mr. Bonaparte takes the abuse of executive

clemenc by the Governor of Tennessee in the

recent ooper case as his text, and declares

that "the exercise of any form of executive

clemency for whatever purpose is undoubtedly

open to ve abuse; responsibility to public

opinion or its em loyment to proper ends

should be strict an carefully defined."

Penal Administration.

Punishment in Chicago." By William N.

Gemmill, Judge of the Chicago Municipal

Court. 1 journal of Criminal Law and

Criminology, no. 2, p. 29 (July).

See p. 474 supra.

See Criminology.

Penal Law. “A Plea for Standardizing Legal

Punishments in India." By an Old Judge. 22

juridical Review 1 (May).

Urging the recasting of the Indian Penal

Code to remove serious defects which the

author considers to arise from the great

latitude and uncertainty of the law as to sen

tences.

"Anglo-American Philosophiesof Penal Law:

I,Thomas Hill Green." 1 journal of Criminal

Law and Criminology, no. 1, p. 19 (May).

See p. 474 supra. '

See Criminology, Pardons, Police Adminis

tration.

Pleading. See Procedure.

Police Administration. "The Police Authori

ties of the United Kingdom: Their Constitu

tion, Revenue, and Responsibility at Law."

By J. Anderson Maclaren. 22 juridical Re

view 38 (May).

"The Lighter Side of My Oflicial Life: Some

Scotland Yard Stories." By Sir R. Anderson,

K. C. B. Blackwood's Illagasine, v. 187, p.

832 (June).

Very readable reminiscences are_ given in

this instalment, of running down criminals at

Scotland Yard by some ingenious methods.

Police Power. See Labor Regulation.

Practice of Law. “The Country Lawyer."

By W. U. Hensel. 58 Univ. of Pa. Law Re

view 521 (June).

An address given before the Sharswood

Club of the Law School of the University of

Pennsylvania, at its twenty-seventh annual

dinner, at the Bellevue-Stratford, Philadel

phia, last A ril. Dealing with the needed

equipment 0 the country practitioner, and

indicating some of his opportunities.

“The Legal Profession in Scotland.” By

G. W. Wilton. 22 juridical Review 28 (May).

Discountenancing as improper a practice

"The Pardoning Power.” By

19 Yale Law

"Crime and its
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already denounced by certain Scottish pro

fessional bodies. whereb London solicitors

are wont to divide their ees with their corre

spondents in Scotland without the knowledge

of the client-an evil which has become

"apparently the rule and not the cane tion in

the conduct of litigation in the upreme

Court."

Procedure. " ‘Theory of the Case'—

Wrecker of Law, III, IV." By Edward

D'Arcy. 70 Central Lav/journal 402 (June 3),

455 (June 24).

Continuing the two articles noticed in 22

Green Bag, p. 346. See p. 475 supra.

“Technicalities in Procedure, Civil and

Criminal." By John Davison Lawson. 1

Journal of Criminal Law and Criminology,

no. 1, p. 63 (May).

See p. 473 supra.

Procedure. "Congestion of the Appellate

Court Docket—How Can It Be Relieved?"

By Jesse Holdom, Presiding Justice of Illinois

Appellate Court, first district. 5 Illinois Law

Review 65 (June).

Read before the Chicago Bar Association

last March. Favorin certain reforms in Illi

nois procedure, inclu ing those set out in the

bill roposed by Mr. Gilbert, and including

legis ation limiting every case to one review,

with rare exceptions, and allowing sufficiently

important cases to go to the Supreme Court

direct.

See Accidents, Criminology, Marriage and

Divorce.

rrolouionll Ethics. See Practice of Law.

Public Service Corporations. “Illegality as

an Excuse for Refusal of Public Service."

By Bruce Wyman. 23 Harvard Law Review

577 (June).

Showing how the doctrine of public service

00 rations being excused from the duty

to urm'sh service by public policy is being

worked out. Many illustrative cases are dis

See 'VVaters.

Quasi-Contracts. See Measure of Damages.

Railways. “Rights and Remedies of Gen

eral Creditors of Mortgaged Railways." By

Dean Henry H. Ingersoll. 19 Yale Law

journal 622 (June):

Discussing general features of modern rail

way mortgages, rights of creditors before and

after appointment of a receiver, and the

remedies of eneral creditors. The paper is

based upon t e rinciples of the common law

and doctrines ofequity as applicable in ordi

nary cases. .

“Cassatt and His Vision." By C. M. Keys.

World's Work, v. 20, p. 13187 (July).

Telling how the trio consisting of Cassatt,

Rea and Jacobs brought the Pennsylvania

into Manhattan.

Real Property. ‘Computation of the Period

of Suspension Under an Instrument in Execu

tion of a Power." By Stewart Chaplin. 10

Columbia Law Review 495 (June).

Construing section 178 of the New York

Real Property Law, in the light of New York

decisions.

"The Legal Estate in English Property

Law.“ By J. Edward Hogg. 2:2 juridical

Review 55 (May).

This writer considers that the legal estate

doctrine, in English law, furnishes a test for

determining whether a in: in rem has been

created, corresponding to the test supplied by

the. Scottish and Roman-Dutch systems of

registration of conveyances.

lode-l Betterment. “Philanthropy and

Sociology." By Prof. Charles A. Ellwood of

the University of Missouri. Survey, v. 24,

p. 397 (June 4).

Dealing with the methods of scientific

philanthropy, as an applied science.

'l‘erlfl. "The Tarifi Law of August 5, 1909."

By Hon. Sereno E. Payne. Editorial Review,

v. 2, p. 574 (June).

A summin up of the attitude of those who

framed the drich-Payne tarifi law, by the

chairman of the Committee on Ways and

Means of the national House of Representa

tives. He declares it "a tarifi law that fulfills

the ledges of the platform, . . . stops no

whee of industry, and deprives no man of his

daily wage."

Trade Marks. See Unfair Trade.

Uniformity of Laws. See Marriage and

Divorce, Negotiable Instruments.

Unfair Trade. “The Unwary Purchaser:

A Study in the Psychology of Trade Mark

Infringement." By Edward S. Rogers. 8

Michigan Law Review 613 (June).

The courts commonly reserve for their own

determination the question of the likelihood

of deception of the “unwary purchaser," or

the normal, everyday purchaser, by labels

and trademarks 'key to be mistaken for

those of a dealer whose rights may be infringed.

The author thinks that experimental psy

chology should furnish data regzrding the

likelihood of the average person ing so de

ceived, and anticipates early progress in this

investigation, and a diminution of the con

flict between irreconcilable decisions.

wmn. "Public Control of Irrigation."

By Samuel C. Wiel. 10 Columbia Law

Review 506 (June).

The author believes that contract regu

lation, so soon as the experimental stage of

development of a given region is passed,

results in great evils. In seeking to avoid
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public ownerships and to enforce public

control, the experience of states with an

administrative system like that of some of

the western states ma rove serviceable;

and California may fin t e solution in the

New York experiment of a public service

commission.

Miscellaneous Articles of Interest lo the

Legal Profession

Biography. Gaynor. "Gaynor.” By Wil

liam Bayard Hale. World's Work, v. 20, p.

13139 (July).

A sketch of Mayor Gaynor's life, personal

traits, and beliefs.

Halsbury. "Lord Halsbury,

Grand Old Man.” By the Editor.

and Comment 20 (June).

Hughes. “Mr. Justice Hughes: An Up

right and Fearless Public Servant." By

the Editor. 17 Case and Comment 1 (June).

Kaiser Wilhelm. “The Real Kaiser.” By

Sydney Brooks. McClure’s, v. 35, p. 331

England's

17 Case

(July)

Rooseuelt. “What Europe Thinks of

Roosevelt." By Sydney Brooks. McClure's,

v. 35, p. 271 (July).

Expressing the writer's rsonal impres

sions of Roosevelt; full of rank and hearty

admiration.

Fiction. "The Griswold Divorce Case."

By Frederic Taber Cooper. McClure's, v.

35, p. 203 (June).

Mr. Cooper has written a story of tense

dramatic interest of a man and 1115 wife who

have been sundered through a misunder

standing-a story of stron human feeling,

culminating in a situation 0 much emotional

force.

"Justice While You Wait." By Owen

Oliver. McClure’s, v. 35, p. 189 (June).

A good story of an impromptu trial before

a Vigilance Committee in a rough frontier

settlement.

Finland. "Finland." B Count De Witte.

Contemporary Review, v. 9 , p. 663 (June).

The Russian statesman favors the assimi

lation of Finland not by drastic and violent

measures, but by gradual and pacific means.

Foreign Relations; “Commercial Relations

between the United States and Japan.” Sup

plement to Annals of the American Academy,

of Political and Social Science, July, 1910.

Containin the following papers: “The

Lapanese mmercial Commission,” by

aron Eiichi Shibusawa; "Education in

Japan,” by Baron Naibu Kanda; “Relations

of the East to the West,” By M. Zumoto;

"Japan's National Ideal," b Hon. K. Mid

zuno; Introductory Remar by Dr. L.

S. Rowe, president of the Academy; “The

Significance of the Awakening of China,”

by Dr. Wu Ting-Fang; and "The Commercial

Significance 0 China's Awakening," by

Charles R. Flint.

“Our Blundeiing Diplomacy in the Far

East." By Thomas F. Millard. American

Magazine, v. 70, p. 417 (July).

The writer assails our lack of a vigorous,

consistent Manchurian policy.

Mining Investments. “The Gold Brick

and the Gold Mine." By Emerson Hough.

Everybody's, v. 23, p. 44 (July).

Bsflwsys. “Speaking of Widows and

Orphans." By Charles Edward Russell.

Hampton’s, v. 25, p. 79 (July).

The author reviews the case of Colton v.

Stanford et aL, gleaning his facts from the

testimony in that case, and de ictin the

conspiracy which led to the deat of lton

and the spoliation of his widow, by which

the Big Four achieved its purpose. A vivid

chapter of Mr. Russell's senes of articles

on the Central Pacific Millionaire Mill.

Russia. "The Reaction of Russia; II. The

Dumas, the Czar, and the ‘True Rus

sias.’ " By George Kennan. Century, v.

80, p. 403 (July).

The author considers that the Third

Duma, more conservative than its two pre

decessors and elected on a difierent basis of

representation, does not represent the Rus

sian tpeople or‘ exercise anything beyond

mere ureaucratic powers.

Stocks. "Stocks and the Stock Market.”

Annals of the American Academy, v. 35, no.

3 (May).

This issue is made up of sixteen articles

on the stock market, stocks as investments,

sources of market news, economic crises,

and bibliography of securities and stock

exchanges.

Taft's Administration. "The Measure of

Taft." By Ray Stannard Baker. American

Magazine, v. 70, p. 361 (July).

The writer is impressed with Mr. Taft's

candor, his clean life, his simple manners.

But his policies are not his, but Roosevelt's.

He has not seen that principles are greater

than parties. He has shown his unfitness

for a leadership with convictions.

"How Taft Views His Own Administra

son: An Interview with the President."

By George Kibbe Turner. McClure's, v.

35, p. 211 (June).

Turkey. "Developments in Turkey." By

Sir Edwin Pears. Contemporary Rwiew, v.

97, p. 692 (June).

Interesting facts are here given re rding

the political and social awakening in urkey.



  

A PRESS ENDORSEMENT OF THE

COR P U5 ] UR I 5

HE proposal for a comprehensive,

scientific statement of American

law, in a more condensed and convenient

form than has ever yet been attained,

seems already to have successfully run

the gauntlet of professional criticism.

The opinions of leading jurists assembled

in our February number constituted

perhaps the most remarkable collection

of comments on any legal proposition

that have ever been got together. What

ever slight opposition may have since

developed among lawyers has been

vague, inarticulate, and negative. The

tremendous endorsement secured from

leading members of bench and bar, on

the contrary, has expressed itself in the

irresistible rhetoric of cogent logic and

intelligent conviction. The inference

is not to be avoided that the project

has only to be actually launched, under

the direction of a suitable editorial stafl

supplied with adequate funds to guaran

tee complete fulfillment, for the legal

profession throughout the United States

to show its earnest, united support of

an undertaking sure to result in priceless

benefits.

But our leading benefactors are not

lawyers but laymen. A philanthropist

is sometimes able to appreciate needs

which can be fully realized only by

those of technical training. To this

circumstance we owe such endowments

asthose for advanced medical research,

for investigation in the natural sciences,

and for the increased efiiciency of

university equipment. The fact is that

a layman who is sufiiciently alert and

desirous of making himself useful need

not confine his attention to the time

honored channels of giving. It is not

too much to hope for, that laymen will

quickly appreciate the demand and the

opportunity of this proposed Corpus

juris. For they have already shown

their ability to comprehend the pregnant

and invulnerable arguments advanced

for it, as appears from the editorial

comments published elsewhere in this

number.

This collection of editorial comments

is striking not only on account of the

readiness with which the imperative

need has been comprehended and the

remedy accepted with the enthusiasm

born of conviction, but also because

of the absence of any earnest adverse

criticism. We do not recall a single

instance, among all the comments which

have been printed in the press of the

country, in which an editor has taken

the pains to write in opposition to

Messrs. Andrews, Alexander, and Kirch

wey and the learned jurists who have

endorsed their views. The group of

editorial comments now printed is

doubtless not less significant, in its

own way, than the former collection of

professional opinions. Just as the

latter may be taken as gauging the

sentiment of the enlightened portion

of the profession, so the former must
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show the attitude certain to be assumed

by intelligent laymen who have the

opportunity to familiarize themselves

with the details. We confidently pre

dict that with the steady swelling of the

stream of discussion which this most

important proposal must inevitably

evoke, popular sentiment in favor of

its execution cannot but gain in strength,

until the last remaining obstacle to its

fulfillment will fall to the ground. As

Mr. Alexander has said of this work of

stating the law of the United States

in legible black and white, "it has got

to be done." It will be done some day

anyway, of course, but publicity and

discussion can only hasten the day of

fulfillment.

 

UNUSUAL RECOLLECTIONS OF CHIEF

JUSTICE FULLER

WAS the only person present when

Melville W. Fuller received the un

ofiicial announcement of his appointment

as Chief Justice.

I had been playing billiards at the Iroquois

Club, the Democratic organization of Chicago,

whose principal members were Cleveland

men from his first nomination to his last, or

as long as any of them lived. >

It was this Club which placed Lawyer

Fuller before President Cleveland. I do not

mean that Mr. Cleveland had never heard

of Lawyer Fuller, for the latter was a friend

and adviser of William C. Goudy, the great

railroad attorney, and Mr. Cleveland's friend

and manager in Illinois and adjacent states

north and northwest, during the first Cleve

land administration. Whatever knowledge

President Cleveland had of Lawyer Fuller,

was as a lawyer, for Melville Fuller was never

a politician.

At the Iroquois Club at the time referred

to, I overheard a conversation between three

of its ofiicers about Fuller's appointment.

One of the officers said that President Cleve

land would notify Fuller that day of his

nomination as Chief Justice of the Supreme

Court.

If a bit of newspaper parlance may be

permitted, I was “doing politics" at the time

on the Democratic morning newspaper in

Chicago. Of course, the conversation alluded

to was in my line, and I dropped my other

one at once. The President of the Club told

me I had heard correctly.

Lawyer Fuller's office was not far away,

and I never made better time on any news

paper tip I ever had. He was seated at the

end of a long table-—he never had a desk. The

table was buried under legal documents,

books and correspondence. Of course in my

capacity he had known me some time, and

he asked me to sit down, following the invita

tion with the usual inquiry as to how he might

serve me.

I asked him if had heard from Washington

that day. He was too honest and candid

to be diplomatic. He smiled and asked me

how I knew he was expecting to hear from

Washington. Whatever the reply was he

said, as nearly as I recall his words, "'Well,

if you are not too busy you may wait awhile

and see what comes."

I thanked him and asked him not to allow

my presence to interfere with his business.

He said "all right," and plunged into a bundle

of documents. Soon after, a Western Union

fast-footer entered and laid a message on the

lawyer's desk. Mr. Fuller receipted, and

then resumed his work. He did not open

the envelope containing the message for

several minutes. After he had read it he

handed it to me.

It was the unofficial announcement of his

nomination as Chief Justice of the United

States Supreme Court. And it was from

"Grover Cleveland." My recollection is that

the words "President of the United States"

did not appear.

When I handed back the message he was

immersed in his legal work in a manner that

indicated no concern about the great honor

that had been conferred. I suppose all

reporters say things that must appear ridicu

lous when the game is over. I recalled after,

that I had said to Lawyer Fuller, as I handed

him the despatch, “Of course you will accept?"

I distinctly recall that he looked at me in his

wonderfully kind manner, and that his splen

did faoe was aglow as he replied. "What

would you advise?"

And then I realized how unconsciously I

had diminished.

Some years later I was in Washington.

I called at the Supreme Court chamber.

I gave my card to one of the oificers of the

great tribunal and then sat downI simply
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F“

to take in the surroundings. A few moments

later the bearer of my card returned and

said that the Chief Justice would see me

"behind the curtain."

I had not expected this. I had only sent

up my card to notify the presiding justice

that I had called. I aslned the man who

brought back the invitation if it would be a

contempt of court if I failed to obey. He

put on a grin as he said, “Chief Justice is the

speaker of the highest tribunal, and you had

better mind."

I was shown behind the curtain that is

suspended back of the bench. There I saw

the Chief justice in his robe. I assured him

of my appreciation of the honor, and apolo

gized for what I had done. Of course the

audience was brief, and as I was leaving he

said, "Do you remember the day you were

in my ofiice in Chicago when I received the

message about my nomination?"

Trivial incident? Maybe. But do not

these trivial incidents in the working of a

great mentality reveal those characteristics

which draw ordinary mortals closer to the

seat of Genius?

I am constrained to tell how, one winter's

night, I stood in the library of the great

hearted man in Washington, the bearer of

the news of an unpleasant episode that had

shadowed his home. I only recall the incident,

because it revealed a resignation that was

sublime. His face as I saw it that night—

the last time I ever saw it——is the one I

shall always remember.

FRANK H. BROOKS.

 

HOW JUDGE GROSSCUP GOT HIS START

HE manner in which Judge Peter S.

Grosscup, as a young man, got a foot

hold in the practice of law in Chicago is thus

recounted by James B. Morrow in a news

paper interview :—

"After running again for Congress," said

Judge Grosscup, referring to an Ohio experi

ence in which he was unsuccessful, "I moved

to Chicago. I had practised six years in a

rural community and was a pretty good

rough-and-tumble lawyer. John Sherman

gave me a letter to Leonard Swett, once the

partner and friend of Abraham Lincoln. He

had cleared nineteen men charged with mur

der, and had a large business of a civil char

acter. I was put on trial in his office, being

given a cumbersome abstract of title, which

he told me to examine. Toward the close of

the afternoon I took the papers to Swett and

laid them on his desk.

" ‘I never did such work,‘ I said, ‘and

never again shall I try it. With me, abstracts

of title are simply impossible. However, I

can get ready to try a lawsuit between here

and the courthouse.’

" ‘If you can try lawsuits,‘ Swett replied,

‘go to court at ten o'clock tomorrow morning.

Here are the documents.‘

"The trial lasted for ten days, and I won it.

I was immediately admitted to the partner

ship, and so my troubles in Chicago. some

what drearily begun. were soon ended."

 

Hon. James T. Mitchell, Chief Justice of the

Supreme Court of Pennsylvania, has com

piled a collection of newspaper caricatures

of Presidents of the United States. In

it every newspaper and magazine in America

that prints pictures, and every political party,

are represented. It is thought to be unique

in the world. Judge Mitchell has arranged

the collection with his own hands, for mental

relaxation, notwithstanding the fact that it

contains 70,000 pictures.

I, "I .1006!

W10‘ raw

SIZE IS ONLY A RELATIVE TERM.

ANYHOW.
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HIS PICTURE IN EVIDENCE

OME Chariton bottom farmers were suing

the Cataract Pipe Line Company for

$100,000, alleging that a break in the line

had flooded their land with oil and blighted it.

The case came on for trial in the La Plata

Division of the Macon county, Me., Circuit

Court. The defendant's claim attorney,

Barney Malone, was a short, fat man, with a

round, good humored face, and receding hair.

Mr. Malone had been very active in securing

evidence and in looking after all features

of the defense.

When the defense came on Mr. Malone

introduced a large number of photographs

of the flooded area to show vegetation was

still growing thereon luxuriantly. In order

that comparisons might be made, Mr. Malone

was photographed with the natural scenery.

John T. Barker, 9. tall, slender young man,

with Joe Chamberlain eye-glasses, cross

examined Mr. Malone on behalf of the injured

farmers.

"I notice here on defendant's exhibit, A,

some one posing amid the verdure," remarked

Mr. Barker, adjusting his glasses and regard

ing the photograph intently. "Who is that .7"

"Me," replied the witness.

"And who are you?"

"Barney Malone, they call me."

"Your profession is?"

"Claim attorney."

"For the Standard Oil Company?"

"No, sir! For the Cataract Oil and Gas

Company."

“Oh!"

Mr. Barker gingerly fingered another exhibit,

examined it as though he were studying some

Egyptian hieroglyphics, and asked :—

“Who is this bald headed man there in the

weeds?"

"Barney Malone is his name."

"Will you please point Barney Malone

out to the jury?"

“That's me, sir."

"Oh! And you are—."

"An attorney."

"For the Standard Oil Company?"

"No, sir! For the Cataract Company. I

told you that once."

“So you did. Now, here's defendant's

exhibit D, I believe. The evidence offered is

a man, with a smooth round head, and a

moon-shaped—"

"That’s me, sir," exclaimed the witness,

angrily.

"Ah, so it is. I beg your pardon. My

eyesight is not of the best. And- your name

is?"

“Barney Malone, claim attorney Cataract

Oil and Gas Company," replied the witness,

wearily.

"Thank you," said Barker, pleasantly.

“I was going to ask you that."

"I'm in all those pictures.”

“Indeed ?"

"Yes, sir."

"You had all these pictures taken to show

yourself to this jury?"

"To show them how high the grass and

things were growing as compared with the

height of a man."

"I see. This"-—indicating——"is the man

and this the grass and growing things?"

“That's me all right."

"Did the Standard Oil—-"

"The Cataract Oil and Gas Company."

"Excuse me. Did the Cataract Oil and

Gas Company pay for all these pictures of

its claim attorney to exhibit to this jury?"

"They paid for these photographs that show

how things will grow on land you claim we

blighted."

“You think these pictures show nothing

there that is blighted?"

llsure‘il

“You are in all of these?"

"I admitted that a dozen times. Do you

want me to keep repeating it all day?"

“No. We'll stop when we get through

with the pictures. Now, I hand you defend

ant's exhibit E. The gentleman sunning

himself amid the growth there is?"

"Barney Malone, claim attorney Cataract

Oil and Gas Company."

"And will you be good enough to indicate

to the jury where Barney Malone is?"

The claim attorney pointed to himself.

"I'm simply taken with the weeds to-—"

"To show how you both grow up,"finished

Barker. "There's nothing wrong in that,

I'm sure. Now, defendant's exhibit F likewise

represents some well-grown weeds and a

fairly well grown man in the garden——some

farmer, possibly, judging—"

"The man in the picture is Barney Malone,

and that's me!" '

“Barney Malone, claim attorney for the

Stand—-"

"For the Cataract Oil and Gas Company.

Please remember that, Mister."

“So I will. You say you're in all of them?"
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uI said it about twenty-five times, I think."

"You were not posing for a moving picture

show?"

"They were to be hung in the Hall of Fame,"

sarcastically.

"Done in oil P"

Here the Court took a hand to relieve the

witness of further torture.

"It is admitted," be dictated to the oflicial

stenographer, “that in all the photographs

introduced by the defendant the man shown

therein is Mr. Barney Malone, who is claim

attorney for the Cataract Oil and Gas Com

pany. Is that suficient Mr. Barker?"

"If your Honor will be good enough to add

that in each picture Mr. Barney Malone has

his hands on his hips, and is grin—I mean

smiling, it will be entirely satisfactory to us,"

replied Mr. Barker, good-naturedly.

While the jury was out a message was sent

to the court, asking if it would be legal to

award damages in double the amount of the

claim.

ASTUTE BUT TRUTHFUL

NE of our friends kindly sends us this

anecdote from Kansas City, Kas:—

A lawyer down in Cherokee county, Kansas,

of Irish extraction, got off a pretty good thing

unwittingly before a jury.

A man who had lost one arm in a thrashing

machine was being tried on a little mis

demeanor. l-lis attorney, in order to manu

facture sentiment, thought he would play

him for an old soldier. When he got before

the jury, he said among other things, "And

would ye convict, on such a charge, this old

soldier who carries his right arm in an empty

sleeve?"

This immediately amused everybody, and

the more they thought of it the funnier it

sounded.

USELESS BUT ENTERTAINING

The case concerned a will, and an Irishman

was a witness. "Was the deceased," asked

the lawyer, the habit of talking to himself

when alone?"

"I don't know," was the reply.

"Come, come, you don't know, and yet

you pretend that you were intimately ac

quainted with him?"

"The fact is," said Pat dryly, "I never

happened to be with him when he was alone."

-—-Pittsburg Observer.

 

An East Side resident was taken before

the magistrate in one of the police courts

charged with a trivial offence.

“Tell him he must not do it again. He

is discharged," the magistrate said to the

policeman on the bridge.

“The judge says you dassent do it. Un

derstand?" almost shouted the policeman

to the prisoner.

"Hold on, officer. I didn't dare him to

break the law again. I said ‘must not.’ "

"That's all right, your honor. He under

stands what I said better'n he would what

you said," explained the policeman.

—New York Sun.

Mark Twain was waiting for a street car

in Boston when a young girl approached him,

smiling. She was a lovely girl, fresh, bloom

ing, ingenuous, bubbling with enthusiasm,

and evidently on her way home from school.

"Pardon me," she said. "I know it's very

unconventional, but I may never have another

chance. Would you mind giving me your

autograph?"

"Glad to do it, my dear child," said Mr.

Clemens, drawing out his fountain pen.

"Oh, it's so good of you," gurgled the girl.

“You know, I've never seen you but once,

Chief Justice Fuller, and that was at a dis

tance; but I've seen your portrait so often

that I recognized you the moment I saw you

here."

"Um-m-rnm!" said Mr. Clemens, non

committally. Then he took from her eager

hands her nice little autograph album and

wrote in bold script these words:

It is delicious to be full,

But it is heavenly to be Fuller.

I am cordially yours,

MELVILLE W. FULLER.

— Harper's Weekly.

Tlu Editor will be glad to receive/or flu‘: department anything like!) to entertain the rradn‘: of

tin Gran Bag in tin way of legal antiquitin, fautilz, and anerdoiu.
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Personal— The Bench

Thefa ointment of Arba S. Van Valken

burgh o laissouri to be United States District

£ud5e, western district of Missouri, vice John

. hillips, resigned, has been confirmed by

the Senate.

 

"Jud e Horace E. Palmer of the Court of

Civil peals, Knoxville, Tenn., retired on

June 1%: at the expiration of his term of

oflioe. He was appointed by Governor

Patterson in 1907, when the court was changed

from lithe Court of Chancery Appeals, and

the number of judges was increased from

three to five. He returns to the practice of

law at his home in Murfreesboro, Tenn.,

having made many friends and won high

esteem through his able service on the bench.

 

Former Chief Justice Simeon E. Baldwin

of Connecticut made the address at the gradu

ating exercises of the Springfield High Schools,

held in Hartford June 29. His subject was

“The Good of Books." “Half of the dis

agreements and difficulties between men,"

he said, “arise out of mutual misunderstand

ings. Half the lawsuits over written contracts

arise because the writers did not say exactly

what the intended. Every educated Amen

can, and am talking to those who have some

right to the name, and can make it a perfect

right-every educated American ought to be

able to write a clear business letter, or family

letter, or love letter, containing in plain

terms just what he means to say. Benjamin

Franklin had that art. Read his autobi

ography and some of his essa s, and it will

help you to catch the secret 0 his power."

 

Justice Henry Billings Brown of the United

States Supreme Court retired, delivered an

address on "International Courts" at the

Yale Commencement. Urging the importance

of doing eve thing in one's power to hasten

the advent 0 universal peace, be said: “No

opportunity should be lost; no argument

overlooked. The general agreement of nations

to submit their diflerences to arbitration will

doubtless contribute powerfully to fix public

attention upon the subject and ultimately

strengthen a general movement for a reduc

tion of armaments. Indeed, wars are not

more often the deliberate acts of the rulin

powers of nations than of the ebullition 0

popular feeling, against which the people need

to be educated as against other epidemics.

This should be the province of an educated

press. But, unhappily, in their overweening

desire for sensations they are generally too

willing to lend themselves to popular passions

and become the most uncertain and dangerous

of political guides."

In an address given before the Law Aca

demy of Philadelphia June 14, udge Peter S.

Grosscup of Chicago, of the nited States

Circuit ourt of A peals, explained his view

of the way to de with large corporations.

He thus stated his own solution of the prob

lem: "I see but one ultimate remedy, and

that is to deal with the railroads that are

natural monopolies, and the great industrial

combinations that have made themselves

monopolies, upon the basis of their being in

law, just what they are in fact——monopolies

that modern conditions have made necessary;

and then, putting upon them a valuation that

takes into consideration eve hing through

which they have gone, as we as what they

now possess, allow rates and rices that

will secure a fair return on su valuation

and no more."

 

Penonal-The Bar

Francis Newton Thorpe, of the Erie (Pa.)

bar, has been elected to the professorship of

the recently established chair of olitical

science and constitutional law at t Uni

versity of Pittsburgh. Professor Thorpe

is known chiefly as a writer of constitutional

history. He has been granted a year's absence,

which he will spend with his fami y in Germany.

 

Hon. George W. Wickersham, Attorney

General of the United States, delivered the

oration before the Harvard Law School

Association at Cambrid e, Mass, June 28,

taking for his subject “ e Relation of Legal

Education to Governmental Problems."

S aking of contentment with mediocrity

o attainment, that appears to be prevalent

even among college-trained men, he said:

"It is in my opinion one of the greatest

dangers which confronts successful democ

racy everywhere, the hope of averting

which rests largely in men of sound legal

education. The methods and standards estab

lished by Laél‘ililell and carried on by Ames

PCare those arly adapted to the trainin

of men to deal with the great uestions 0

law and government with which t is country

is today confronted. It is only by the labors,

the thought, and the criticism of men who

have found this living law that our govern

ment may be guided and governed on safe

and rogressive lines, and our jurisprudence

deve oped along aths of natural, sound and

wholesome growt ."

 

Governor Charles E. Hughes of New York,

in his Phi Beta Kappa address at Harvard

said: "The constant endeavor, prosecuted

with regrettable measure of success, to place

men in public ofiice who are not corrupt in the

ordinary sense, but can be relied upon to serve

some particular interest, has honeycombed
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administration and made our statutes to a

large extent a patchwork of special favors.

Much of this sort of thing is done without a

sense of wrongdoin . A natural outgrowth

of the evils to whic I have referred, but a

disposition which no wrongs can excuse, is the

spirit of lawlessness. The lawless spirit is

frequently manifested in reckless abuse and

indiscriminate censure of public ofiioers.

Democracy must prize its public life. Those

who cultivate the true democratic spirit

will be as earnest in their support of faithful

oflicers as they are unsparing in their con

demnation of the faithless."

The Academic Roll of Honor

The following lawyers received honorary

Commencement degrees in June :—

Vl'illiam Howard Taft, Doctor of Jurispru

dence, Villanova; D.C.L., Marietta.

President Taft is the third to receive this

honor from Villanova, his two predecessors

being Grover Cleveland and Judge Gray.

Charles Evans Hughes, LL.D., Harvard;

LL.D., Pennsylvania; LL.D., Williams.

“Lawyer, Governor, and judge, who, beset

by foes, has fought with firmness in the right

as God gave him to see the right; now a

guardian of our institutions in a tribunal

that demands both the learning of the jurist

and the wisdom of the statesman."

Samuel Williston, LL.D., Harvard.

“Brilliant master and keen teacher of the

common law, who for a score of years has

trained and inspired a generation of lawyers."

Richard Cockburn MacLaurin, LL.D., Har

vard.

“A scholar distinguished in three continents

for his knowledge of the laws of nature and

0 man."

l/Valter Francis Freer, LL.D., Yale.

Chief Justice and present Governor of

Hawaii, “scholar, jurist, and statesman

of compelling influence and efficiency."

William Mershon Lanning, LL.D., Princeton.

United States judge for the third judicial

circuit; “a lawyer o distinction, an efficient

educational servant."

James Montgomery Beck, LL.D., Pennsyl

vania.

“One of the recognized masters in the

realm of law, an interesting analyst of the

consequences that flow from formulating

political dogmas, an accredited ambassador

to elucidate economic principles afiecting

industry and finance."

Edward Church Dubois, LL.D., Brown.

Chief Justice of the Supreme Court of

Rhode Island, "who has climbed by studious

and faithful years to become the interpreter

of the sovereign law, guardian by training

and by ofiice o the rights of the people."

Francis Cabot Lowell, LL.D., Williams.

Justice of the United States Circuit Court.

Willard Penfield Voorhees, LL.D., Rutgers.

Associate justice of the Supreme Court

of New Jersey.

 

George Lockhart Rives, LL.D., Amherst.

Chairman of the trustees of Columbia Uni

versity, “an eminent lawyer, a public

spirited citizen."

General james A. Beaver, LL.D., Edinburgh.

judge of the Superior Court, Pennsylvania,

"gallant general and learned judge."

judge Abel Edward Blackmar, LL.D., Hamil

ton.

Justice of the Supreme Court of New York.

judge john joy Adams, LL.D., Kenyon.

belie; distinguished services on the Ohio

nc .

D. Newton Fell, LL.D., Lafayette.

Justice of the Supreme Court of Pennsyl

vania.

john Franklin Fort, LL.D., Lafayette.

Governor of New Jersey.

James Brooks Dill, LL.D., New York Univ.

“Recognized by his profession as an up

right, fearless and learned judge."

Edward Augustine Moseley, LL.D., Notre

Dame.

Secretary of the Interstate Commerce

Commission.

Warren Coflin Philbrook, LL.D., Colby.

Attorney-General of Maine.

William 1. Gaynor, LL.D., St. John's.

Mayor of New York City.

Judson Harmon, LL.D., Marietta; D.C.L.,

Denison.

Governor of Ohio.

john E. Sater, LL.D., Marietta.

United States district judge.

George V. Massey, LL.D., Ursinus.

"A counsellor in the law, a patron of learn

ing, a. friend of man and a benefactor in

society."

Ruby R. Vale, D.C.L., Dickinson.

Lawyer, of Philadelphia.

Lewis Stuyvesant Chanler, D.C.L., St. Stephens.

Lieutenant-Governor of New York.

Albert Stillman Batchelor, Litt. D., Dartmouth.

“Distinguished student of the law and one

resourceful in its practice, who to a clear

perception and sound historical judgment

adds the charm and grace of literary expres

sion."

Cal. Thomas Leonard Livermore, A.M.,Harvard.

"Soldier, lawyer, man of affairs, and

writer; who almost in boyhood fought in the

Civil War; now a profound student of its

history; pre-eminent among statisticians

of the conflict."

William Langley Cranberry, A. M., Princeton.

"A lawyer and a business man of marked

ability and rare honor."

William M. Ingraham, A. M., Bowdoin.

"Eflicient public servant, Judge of Cum

berland County Probate Court."

Walter Perley Hall, A. M., Brown.

Chairman of the Railroad Commission of

Massachusetts, “devoted servant of the state,

who by energy and insight is making trans

ortatlon the servant o the people and the

uilder of common good."
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THE YOUNG ATTORNEY'S FIRST CASE.

 

{Bar Asedation:

The state bar associations of Virginia and

Maryland held a 'oint annual meeting

during the last week in July at Virginia Hot

Springs.

 

The annual meeting of the Arkansas State

Bar Association was held at Pine Bluff,

une 1 and 2. The subject of President

orton's address was “The Initiative and

Referendum." Officers for the ensuin term

were elected as follows: President, . V.

Tomkins, of Prescott; vice-president, Ashley

Cockrill, of Little Rock; secretary, Roscoe

Lfynn, of Little Rock; treasurer, P. C. Dooley,

0 Little Rock.

 

The notable feature of the annual meetin

of the Wisconsin State Bar Association, hel

at Milwaukee June 28-30, was the striking

address by Federal District gudge George C.

Holt of New York, on “The xtent of Unpun

ished Crime in this Country and the Remedy

forit." The subject of the resident's address,

delivered by James G. Fanders, was "The

Lawyer in Public Life." Hon. James G.

Jenkins, formerly United States Circuit Judge,

delivered an address on the late Judge R an,

and Justice William H. Timlin of the is

consin Supreme Court presented a paper

on “Delegation of Legislative Power."

 

The American Bar Association will hold

its annual meeting at Chattanooga, Tenn.,

August 30-31 and September l-2. The

Commissioners on Uniform State Laws, pre

sided over by Judge William H. Staake of

Philadelphia, will meet in the same place

August 25 and continue in session till the

Association meets. The principal address

before the Association will be made by Presi

dent Woodrow Wilson of Princeton. The

Tennessee Bar Association will hold its

annual meeting in Chattanooga on August 29,

and for the following days will observe the

program of the national association meeting.

 

The twelfth annual meeting of the North

Carolina. Bar Association was held at Wrights

ville Beach June 28-30. The president's

address, delivered by ohn W. Hinsdale of

Raleigh, dealt with “ rial by Jury in Civil

Actions." Col. N. A. McLean of Lamberton

deprecated the repudiation of its bonds by

North Carolina, and addresses were made by

Hon. James B e of New York and W. H.

Pace of Raleig . The following oflicers were

elected: president, Hon. C. W. Tillett,

Charlotte; secretary and treasurer, Thomas

W. Davis, Wilmington.

 

At the annual meetin of the Iowa Bar

Association, held at Des oines June 23-24,

much time was devoted to the divorce prob

lem. A resolution presented by Justice

Horace E. Deemer of the Iowa Supreme

bench, on behalf of the Law Reform Com

mittee was unanimously adopted, suggesting

that the legislature pass an act requiring

that a full report of the evidence in all divorce

cases be placed on record and that the state

be represented by an attorney who shall

cross-examine witnesses in every case where

a decree ma be taken by default. As a

majority of t e divorces in Iowa are secured

by default, this resolution is of interest. The

annual address was given by Ex-Governor

C. S. Thomas of Denver, Col., on the subject,

“Justice Delayed is Justice Denied." The

following officers were elected: president,

J. L. Carney, Marshalltown; vice-president,

C. G. Saunders, Council Bluffs; secretary,

Charles M. Dutcher, Iowa City; treasurer,

Charles S. Wilcox, Des Moines.

 

Reforms in procedure enlisted more atten

tion than an other topic at the annual meet

ing of the orgia Bar Association, held at

Athens June 9-10. The annual address,

delivered b Hon. William M. Ivins of New

York, on ‘The Life of the Law," aroused

much interest. Mr. Ivins propounded the

uestion, "What is the economic mind of the

upreme Court of the United States," and

anal zed the decisions of late years bearin

on t e freedom of contract and restraint o

trade with much acuteness. The conclusions

of this address were courageousl applied,

the speaker vigorously defending reedom of

contract, and declaring that the efforts of

lawmakers or of the courts to limit or repress

this fundamental ri ht were bound to prove

futile. Judge T. . Cunningham, Jr., of

Savannah, delivered the president's address

on "Problems of the Times," and a s cial

address on "The Lawlessness of Law Re cm"

was given by Hon. Alexander C. King of

Atlanta. An outline of proposed reforms
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in Geo 'a procedure, prepared by Judge

Andrew . Cobb of Athens, chairman of the

committee on jurisprudence, law reform,

and procedure, received extended discussion,

#:lge George Hillyer of Atlanta, Judge S.

‘ce Gilbert, and others participating.

 

The question of state rights was brou ht

forward at the annual meeting of the ew

Hampshire State Bar Association, held at

Newcastle June 25. Ex—Senator William

E. Chandler, at the banquet, criticized the

views e ressed by the est of honor, Judge

Alton B. arker, in hisa dress in the afternoon

on "The Lawyer's Opportunity for Patriotic

Public Service." He contrasted his opinions

on conservation and state rights with those

of Hon. Oliver E. Branch, who had read

a paper on "The Conservation of the Con

stitution," and Judge Parker rose to rep]

that he had not intended to make his tal

a political one, and to state more full his

views on state rights. The presi ent's

address at the meeting was given b udge

William M. Chase of Concord, an udge

Edgar A. Aldrich of Littleton, of the nited

States District Court, ke on "Admiralty

Jurisdiction." The fo owing officers were

elected: president, ud e Edgar A. Aldrich;

vice-president, Char es . Hersey; secretary,

Arthur H. Chase, Concord. Hon. Calvin Page

of Portsmouth acted as toastmaster.

 

Members of the New Jersey Bar Association

approved the "Canons of Professional Ethics"

adopted by the American Bar Association

with some modification of the contin ent

fee canon, at their annual convention, eld

at Atlantic City une 17-18, and went on

record in favor of t e use of the bar to prevent

litical considerations being made the big est

ctor in the appointment of judges, an of

fixing legal fees in exact proportion to the

services rendered and not to the ability of

the client to pay. The following resolution

with regard to contingent fees was adopted

after a warm discussion: "That bills or com

pensation of attorneys, solicitors or counsel

or services rendered and to be rendered in the

conduct of causes may be fixed by a written

contract before the commencement or at any

time during progress of the cause, and may

be made contingent upon the result of the

litigation, which contract shall at all times

be under the supervision of the trial court

and the amount fixed upon may be reduced

by such court if the same ap ars uncon

scionable for the services ren ered." The

president, Samuel Kalisch, discussed in his

address "Administration of the Law, and

As the Layman sees Us," and the annual

address was delivered by Congressman Wayne

Parker, who took for his subject "Federal

Courts." The followin officers were elected:

president, Howard arrow; first vice

president, William M. ohnson; second

vice-president, William . Lewis; third

vice-president, Halsey M. Barrett; directors,

Walter H. Bacon of Bridgeton, Norman

Grey of Camden, Peter Vredenburg of Free

hold, Edwin B. Marshall of Trenton,

Edwin S. Atwater of Elizabeth, ohn B.

Vreeland of Morristown, Thomas . Davis

of Orange, William B. Brinkerhofl of Jersey

City, Eugene Emley of Paterson.

George W. Kirchwey of New York, dean

of Columbia Law School, delivered the annual

address at the thirteenth annual meeting of

the Colorado Bar Association, held at Colorado

Springs uly l-2. Dean Kirchwey's subject

was ‘ e Vocation and Training of the

Lawyer." The mdden death of Lucius W.

Hoyt of Denver, resident of the Association,

on the morning ofthe first day of the meeting,

threw a shadow over the proceedings, and

for this reason the annual banquet was omitted.

The committee on biography was instructed

to draw up suitable resolutions of regret on

Mr. Hoyt's death, as well as on that of the

late Louis J. Carnahan of Grand unction, who

died during the past year. he addresses

made included: "Thomas Jefierson, the

Lawlyeer and Citizen," by James R. Killian

gf

 

nver; "Side Issues of the Lawyer,"

Francis E. Bouck of Leadville; “Interstate

aters," by Arthur Ponsford of Denver;"

and “Good Citizenship vs. So-Called Civic

Virtue," by A. L. Abrahams of Denver.

A committee was appointed to seek legislation

providing for a commission of not more than

three members to aid the Colorado Supreme

Court to dispose of its arrears. The officers

elected were: Charles D. Hayt of Denver,

former(gudlge of the Supreme Court, gresident;

Jesse . orthcutt of Trinidad, rst vice

president; Ira Harris of Colorado Sprin 5,

second vice-president; and William .

Wadley of Denver, secretary and treasurer,

to succeed himself.

 

Illinois Slale Bar Association

In an address delivered before the Illinois

State Bar Association, at its thirty-fourth

annual meeting at Chicago June 23-24,

Attorne -General Wickersham argued in

favor 0 "Federal Control of Stock and Bond

Issues of Interstate Carriers." He pointed

out that opposition had been made to every

progressive measure of commerce regulation.

“But," he declared, "the centralizing tendency

has gone steadily on, and the control of Con

ress over interstate railroad companies

as been exercised in an increasingly_ com

prehensive manner. Such rogress is in

separable from growth." umerous legal

authorities were cited, from which Mr.

Wickersham declared it may confidently

be asserted that while Congress may itself

create corporations for the purpose of carrying

on interstate commerce, it may also re

scribe rules and regulations under w ich

a corporation created by the laws of a state

may conduct such commerce, and that when

it does so, such state corporation might

engage only in such commerce in conformity

with the rules and regulations so laid down

by Congress; and that these rules ma have

reference not only to the exchange 0 goods
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and commodities, but to the subject, the

vehicle _and the agent of such commerce,

and their various operations.

The chief topic for discussion at the meeting

was "Reforms in Practice and Procedure

in the Courts," which was opened by an

address by Prof. Roscoe Pound of Chicago.

This address is printed in this number of the

Green 3%. A re resentative of each of the

Supreme ourts 0 Illinois, Indiana, Michigan,

Wisconsin, Iowa, Missouri, and Kentucky

took part in this discussion, which was

followed by a general discussion of the subject.

The president's address, delivered by

Edgar A. Bancroft of Chica 0, was concerned

wit the state legislation 0 the year, work

men's compensation, and procedural reform.

Several committee reports were presented,

those of Edgar B. Tolman of Chicago, for the

Committee on Law Reform, and Albert M.

Kales, for the Committee on Judicial Ad

ministration, being of special interest and

rm ortance.

permanent conference on reform of

legal procedure, with Edgar B. Tolman as res

ident, was organized, to consist of fifteen

members. A committee was authorized to

draft proposed new legislation, which will be

discussed at meetings of the conference.

Judge W. R. Curran, of Perkin, was elected

president for the ensuing year.

 

Pennsylvania Bar Assoa'alion

Two hours of lively debate, and strenuous

efforts on the part of the advocates of uni

form rules of professional ethics for the entire

American bar, were re uired at the sixteenth

annual meetin of t e Pennsylvania Bar

Association, he d at Cape May, June 28-30,

to prevent the Association from ado ting

the majority report of its Committee on lie al

Ethics, which had presented its own speciaIly

prepared code of ethics for approval. This

report might readily have been adopted, as

was the case at the last annual meeting of the

Connecticut Bar Association, had not so

scrappy a debate developed. As it was,

the minority report, favoring the adoption

of the American Bar Association Canons,

was ap roved by an overwhelmin vote,

after exander Sim son, Jr., an other

members of the committee, had defended the

ma ont report.

not er subject which occasioned debate

was that found in the re rt of the Committee

on Contingent Fees, w 'ch recommended a

statute giving the court power to regulate

contracts relating to such fees. A strong

Sentiment in favor of such regulation showed

itself, but the bill was referred back to the

committee for revision.

The matter of compulsory workmen's

compensation also came up, the Association

adoptrn a resolution introduced by Francis

Fisher ne of Philadelphia, advocating a

legislative commission to investigate and

report on the whole subject. The Committee

on Contingent Fees reported in favor of

workmen's compensation.

The special Committee on Judiciary sub

mitted the text of a proposed amendment

to the constitution to tarry into efiect the

changing of the terms of judges to twenty-one

years, together with an act of assembly of the

same purport.

Hon. Gustav A. Endlich of Reading,

President Jud e of Berks county, in his

president's ad ress discussed the egislation

of the year and severely criticized the tendency

to over-legislation and excessive regulation

by statute.

The annual address, delivered by Hon.

IIjames Penniwell, Chief Justice of Delaware,

ad forits subject "The Layman and the Law,"

and viewed defects in procedure from the

layman's point of view. An address of a

high order of literary and historical merit

was delivered by Hon. Hampton L. Carson

of Philadelphia, on “The Genesis of Black

stone's Commentaries and Their Place in

Legal Literature." This paper was illustrated

by exhibits of a number of portraits, auto

graph letters and original documents. H.

rank Eshleman of Lancaster read a per

on “The Constructive Genius of David loyd

in Early Colonial Penns lvania Le 'slation

and urisprudence." overnor ort of

New ersey was also a speaker. ‘

The Association approved the Uniform

Stock Transfer Act and the Uniform Bills

of Lading Act, which have been passed in

Massachusetts and in Maryland, and will be

introduced in the next Pennsylvania legisla

ture. A resolution favoring the consolidation

of the Pennsylvania statutes was adopted.

The followin officers were elected: presi

dent, Edwin . Smith, Allegheny; vice

resident, W. A. Blakely, Allegheny; R. T.

gornwell, Chester; Allison O. Smith, Clear

field; Andrew H. McClintock, Luzerne;

A. Mitchell Palmer, Monroe; secretary, Judge

William H. Staake, Philadelphia; treasurer,

William Penn Lloyd, Cumberland.

 

Legal Education

Forty-five youn attorneys were graduated

from the Detroit ollege of Law June 16 and

admitted to the bar the next day at Lansing.

The Y. M. C. A. School of Law of San

Francisco was incorporated June 7, although

it has been in operation for over eight years.

The ninth term of the school will open next

September.

 

 

One hundred and ninety-four men ssed

the Ohio state bar examinations an were

sworn in by the Supreme Court of Ohio

June 24. Only twenty-five out of two hundred

and nineteen failed to'pass.

 

There were upwards of one hundred appli

cants for admission to the bar in Oklahoma,

at the semi-annual bar examinations in June,

some of them havin already been admitted

in other states. ixty-three passed the

examination.
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The commencement exercises of the Y. M.

C. A. Evening Law School of Boston were

held June 15 at Ford Hall. Ex-Governor

Guild of Massachusetts delivered the address.

The class numbered fifty-nine.

 

Higher standards for admission in the Yale

Law School to courses leading to the degree

of Doctor of Civil Law and Juris Doctor were

adopted at the corporation meeting of Yale

University held June ‘.31. In addition to the

Bachelor of Laws degree now required a

student must now have a Bachelor's or higher

degree in arts, science or philosophy.

 

The graduatin class of 1910 of‘_the Mercer

Law School, at acon, Ga., ave a banquet

on the evening of June 3. he facult and

the fifty-seven members of the class 0 1910

were present. udge Emory Spear, Dean of

the Law Schoo , responded to a toast, while

ches were made by O. A. Park, E. P.

allary, and H. A. Coddington. This is the

last class which will be graduated from Mercer

in the one-year course.

 

The bar examinations in Virginia were held

this year in Roanoke, instead of bein 'ven

by the Supreme Court of A peals at yte

vrlle as in former years. T is change is due

to an act d at the last session of the

General Assembly, which took the matter

from the hands of the Supreme Court of

Afpeals, and vested it in an examining board

0 five members, who must be "competent

lawyers."

 

The fift -ninth annual commencement

exercises o the Albany Law School were

held June 9. The degree of LL.B. was

conferred on members of a large class, in

which Harold H. Corbin of Saratoga took

the chief honors. Plin T. Sexton, State

Regent and president 0 the Wayne County

Bar Association, delivered an address on

"Le al Ethics." J. Newton Fiero, LL.D.,

hea of the school, presented the candidates.

 

One hundred and thirt -two young men

were graduated from the w School of the

National University at Washington, une 6.

Representative Charles L. Carlin, of i 'nia,

a member of the class of '91, delivere the

rincipal address. At the same time one

hundred and sixty-five diplomas were Eze

sented to raduates of the Georgetown w

School. e graduation exercises of the

National University were held at the National

Theatre, while those of the Georgetown Law

School were held at Chase's Theatre on the

same evening. The young men of the latter

school were addressed by Secretary Charles

aagel, of the Department of Commerce and

bor.

Neerology-The Bench

Baxter, Edmund.—-At Ridge Top, Tenn.,

June 12, aged 71. General counsel of the

association railroads of the South in matters

relatin to interstate commerce; formerly

counse in Tennessee for the Louisville and

Nashville Railroad; member of the faculty

of the Law School of Vanderbilt University;

an eloquent orator whose success in his

profession was phenomenal.

Cochran, Morris Johnson-At Los Angeles,

Cal., June 21, aged 56. United States land

commissioner at the new town of Parker,

Ariz.; had held many positions of trust.

Dantzler, Charles C.—At Orangeburg, S. C.,

June 20, aged 52. Member first circuit of the

judiciary.

Lillard, C. M.—At Lawrenceburg, Ky.,

June 19, aged 91. Formerly county judge.

Love, john C.—At Bellefonte, Pa., June 13,

aged 67. President Judge of Centre county,

Pa., 1895-1905.

Milburn, George R.——At Helena, Mont.,

June 24, aged 60. Graduated from Yale,

1872; engaged in real estate 0 rations in

Washington, D. C., and later hel a clerkship

in the United States pension de rtment;

was admitted to the bar in Santa e, N. M.,

in 1881; for several years United States

special Indian agent, and built the Crow

Indian Agency in Montana; first county

attorney of Custer county, Mont; elected

district judge in 1889; Associate Justice of

Supreme Court of Montana, 1900-1904.

Osborne, William H.-—At East Brid e

water, Mass, June 5, aged 70. Civil ar

veteran; representative in legislature; pension

agent; judge of the district court of Plymouth.

Portlock, William N.—At Portlock, Va.,

June 17, a ed 56. For many years judge of

the Norfol County (Va.) Court; took a

prominent part in drafting present constitu

tion of Virginia, in 1901—2.

Rohr, R. H.—At Humboldt, 1a., June 4.

Served two terms as county judge at Beaver

City, Nebraska, where he resided.

Royle, Jonathan C.—~At Salt Lake City,

June 6, aged 82. Authority on mining law;

Confederate Judge Advocate during the

Civil War.
 

Nccrology-The Bar

Daniel, john W.—At Lynchbur , Va.,

llune 29, aged 68. United States nator

rom Vi ima. since March 4, 1887; Ad'utant

on GenfEIarIy's staff in Civil War; a mo

cratic leader in the Senate; author of “Daniel

on Attachments" and "Daniel on Negotiable

Instruments"; was several times seriously

considered as Democratic candidate for

Presidency.

Dodd, john L.—At Louisville, Ky., June 24,

a ed 60. Prominent and esteemed lawyer

0 Louisville; director of the Louisville Bridge

Company and other corporations.

Eosly, jams C.—At Pittsburgh, June 27,
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aged 71. One of the oldest members of the

Cambria county bar; resided in Carrollton,

Pa.

Farley, Philip j.—At Seattle, Wash,

June 10, aged 46. Prominent in Catholic

orders; member of the Massachusetts House

of Representatives from Lowell in 1893.

Gage, Augustus N.—At Wilmette, 111.,

May 29, aged 57. Practised in Chicago nearly

thirty-five years; had a profound knowledge

of revenue, taxation, and special assessments;

probabl carried more cases in those lines

to the Supreme Court of the United States

than any other lawyer in Chicago for the

last thirty years.

Hallahan, john William, 3d.—At Cape

May, N. J., July 1, a ed 30. Was graduated

from Georgetown niversity with highest

honors; admitted to the bar in 1902; became

member of Philadelphia Common Councils;

of ability as a public speaker, and believed

to have a brilliant and honorable career before

him at the bar.

Hitchcock, Thomas.—At New York City,

June 20, aged 79. Financier and writer;

ractised in New York City, 1863-1868;

came financial editor of the Sun, patron of

music and art, and social leader.

Holden, oshua B.—At Boston, une 23,

aged 60. rved several years in assachu

setts legislature; a large holder of real estate.

Hoyt, Lucius W.—At Colorado Springs,

July 1, aged 50. Was graduated from

Columbia Law School in 1889; professor in

University of Denver Law School 1892-3, and

dean, 1902-1910; secretary of Colorado Bar

Association 1897-1909, and president,l909—l0;

member of the General Council of the Ameri

can Bar Association; an earnest worker for

honest elections in Colorado.

Leventritt, George.—At New York City,

June 14, aged 38. Counsel for a number of

theatrical managers; son of former Justice

Leventritt.

Loveland, George-At Atlantic City, June 14,

aged 86. Resident of Wilkes-Barre, Pa.;

oldest member of Luzerne county (Pa.) bar.

Matthews, Samuel W.—At New Haven,

Conn., June 20, aged 78. Practised in Hamp

den, Me; for ten years assistant assessor of

internal revenue; representative in Maine

legislature; Commissioner of the Bureau of

Industrial and Labor Statistics of the State

of Maine 1887-1896.

McGraw, john H.—At Seattle, Wash,

June 24, aged 60. Former Governor of Wash

ington; formerly law partner of Roger S.

Greene, former Chief Justice of Washington

Territory, and C. H. Hanford, later United

Sgtzes district judge; elected Governor in

O'Hanly, Robert E.-—-At Council Blufis,

Neb., June 11, aged 45. Associated with law

department of the Union Pacific for years.

Robinson, Thomas W.—At Providence,

R. 1., June 10, aged 54. Formerly member

of the General Assembly from Pawtucket.

TmellflEdwin H.-—At San Antonio, Tex.,

uly 1, aged 62. Graduated from De Pauw

mversity in 1871, and began practice at

Indianapolis, but later removed to San

Antonio, Tex. ; American Minister to Belgium,

1889-1893; conducted negotiations for the

United States with the six Powers holding

possessions in the Congo Basin; in 1891 a

member of the Commission Technique to

revise the Berlin treaty of 1885; also per

formed other im rtant diplomatic services

in behalf of the nited States.

Thomas, George W.—At Richmond, Va.,

July 1, aged 103[?]. Son claims that he was

born in Henrico county, Va., early in 1807;

attended to his duties as Justice of the Peace

till four days before his death; Commonwealth

Attorney of Henrico county, 1873-1893.

Thom son, ]. Ross.—-At Erie, Pa. Colonel

in the; ivil War; dean of the Erie County

Bar Association; one of the leaders of the

Pennsylvania bar.

Turley, Thomas B.—At Memphis, Tenn.,

July 1, aged 65. Confederate veteran;

graduated from law department of University

of Virginia, 1867; was associated with Judge

Archibald Wright and with W. B. Turley,

the latter for many years Justice of the

Supreme Court of Tennessee; first entered

ublic life when he became United States

nator from Tennessee in 1897, serving

until 1901, and then declining a second nomi

nation.

Tyler, justin H.—At Napoleon, 0., June 2,

aged 95. Oldest member of Ohio Bar Assm

ciation; practised until two years ago.
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The Right Hon. Christopher Palles, Lord Chief

Baron of Exchequer in Ireland

OME years ago Mr. Justice Gran

tham was on circuit in Liverpool,

and happening to have some leisure

crossed to Dublin and visited the Four

Courts there. This English judge might

have learned something from Irish wit

and wisdom. He however wrote a letter

to the Times, not to express his admira

tion for his learned brethren, but his

surprise at their having so little to do.

Comment is unnecessary. Ireland is not

a commercial country, and the legal

business of all Ireland is small in amount

when compared with the legal business

of London alone. It is not the amount

of Irish litigation, but the intellectual

output of bench and bar in Ireland,

which is so remarkable. Great as have

been the services of Ireland to the

British Army, those services have been

excelled by her services to English law

as administered both in England and

Ireland. Lord Russell of Killowen, the

late LordChief Justice of England, began

his career as a solicitor in Belfast.

The late Lord FitzGibbon (the friend

of Lord Randolph Churchill), an Irish

judge, was one of the wisest and wittest

of men. The House of Lords (as final

court of appeal) is composed of the

Lord High Chancellor (Lord Loreburn)

and of four Lords of Appeal in Ordinary,

— Lords Macnaghten, Atkinson, Collins

and Shaw. Three of them are Irish

men, and if Lord Loreburn is a Scotch

man, as Lord Shaw undoubtedly is, Eng

land is unrepresented in its final court

of appeal.

Lord Collins, late Master of the Rolls

in England, is the son of an Irish K. C.

Lord Macnaghten is generally recognized

as the judge whose law and whose lan

guage are equally sound and clear.

Although Lord Macnaghten is descended

from Sir Alexander Macnaghten, who

fell fighting for James IV of Scotland

on the field of Flodden, his family has

since become Irish, and he is an Antrim

man.

Lord Atkinson was a member of the

Irish bar, and an Irish M. P. before he

became a Lord of Appeal. It is not,

however, with these eminent Irishmen

that the present article deals, but with

another Irish lawyer, who is the greatest

judge that has ever sat in an Irish

court of justice.

Where two or three Irish lawyers are

gathered together, and any question

arises as to who is the greatest living

Irish legal luminary, there can be no

vdoubt as to the name that will unani

mously be given. It will that of the

Right Hon. Christopher Palles, Lord

Chief Baron of Exchequer in Ireland

since 1874. Prior to his appointment
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he had filled the posts of Solicitor and

Attorney General for Ireland in Mr.

Gladstone’s government (1872-74). This

appointment was therefore a political

appointment. If you had searched over

the British Empire, you could not have

found a man better fitted than he is

for the highest judicial ofiice. He is a

man worthy in all respects to have sat,

as the third member of an ideal

court of justice, with Mansfield and

with Marshall. The most critical

would have found it difficult to de

cide which of these three men was

primus inter pares.

Chief Baron Palles is a Catholic, and

was a Liberal. He was never a Home

Ruler. It is not fitting for a British or

Irish judge to have any politics. Only

poor lawyers remain politicians on the

bench. When the Chief Baron mounted

the bench, his politics (sane and sensible

as they were for a practising barrister)

dropped ofi him, like the mantle of the

prophet. We believe that the well

known moderation and reasonableness

of the Chief Baron's views had some

thing to do with his being selected

for the honorary degree of D.C.L. by

the University of Cambridge. Palles,

although a Catholic, is a loyal Trinity

College (Dublin) man. As the title of

Chief Baron has been abolished by

statute, he is “the last of the Barons."

With one possible exception, he is the

most distinguished judge on the British

bench. When at Trinity College, he

took the degree equal to that of Senior

Wrangler at Cambridge. He is par

excellence a mathematician, like those

ex-Lord Justices Romer and Stirling

(whom we have lost from the English

Court of Appeal), and Lord Justice

Fletcher Moulton (whom we happily

have still with us, in the Court of Ap

peal) ,all of whom were Senior Wranglers.

How has Chief Baron Palles acquired his

gift of eloquent English? If an Eng

lishman is judicially eloquent, he has

probably acquired his aptitude by years

devoted to translating Latin at sight

into idiomatic English. It was thus

that the first William Pitt taught the

second William Pitt how to address the

House of Commons. The explanation

for the Chief Baron's mastery of Eng

lish is that he is an Irishman. It is

natural for him to express his argument

in luminous and forcible English.

It is one of life's little ironies that the

less deserving are so often promoted to

the higher place. Mr. Justice Buller

served under Lord Chief Justice Kenyon.

It is commonly reported that before

Lord Salisbury's government in 1889

rewarded their then Irish Attorney Gen

eral by making him the permanent head

of the Irish judicial system, they con

sulted the Chief Baron as to whether he

objected to the appointment, and, with

that forgetfulness of his own merits

which some great men possess, the

Chief Baron did not demur. As a con

sequence of his modesty, Sir Peter

O'Brien became the Lord Chief Justice

of Ireland.

Not that the redoubtable “Peter the

Packer" (a nickname Sir Peter acquired

from his alleged skill in “packing" juries,

when he was a law officer of the Crown)

is an ordinary man. Far from it. He

is a nephew of the late Mr. Justice

O'Brien, who tried the Phoenix Park

assassins of Mr. Burke and Lord Fred

en'ck Cavendish with bursts of eloquence

that would have been called extraordi

nary in any country but Ireland. Lord

O'Brien has no small share of his late

uncle’s wit and fire, but his merits are

intellectual and personal, rather than

judicial. The Chief Justice and the

Chief Baron rarely sit together in the

same court, though they are both ex

ofl'icio members of the Irish Court of
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Appeal. Sir Peter has become Lord

O’Brien of Kilfenora, while Christopher

Palles has received no further honor

from the Crown, save that he has been

sworn in a member of the Privy Council

both of England and Ireland (a coveted

distinction). We have called him a

great man, and would apply to him the

words spoken of another great English

lawyer, who never reached the bench:

"If a lawyer can be a great man, Chris

topher Palles is a great man; for we do

not know anything that a lawyer can do

which he cannot do.”

The Arrangement of the Law

By HENRY T. TERRY

FORMERLY or THE NEW Your; BAR, AND NOW PROFESSOR or Excuse LAW

in ma Umvensrrv or Toxvo, JAPAN

Corpus

[Professor Terry has pre red this paper as his initial contribution to the
juris project outlinedp‘in the Green Bag for‘ February

, 1910, v. 22, pp.

59-118, in which quotations from Professor Terry appear at pp. 64 and 97, 98.

The present article sets forth Professor Te '5 system of classification andshould not be assumed to represent the views ofnthe sponsors of the Corpus {art's

undertaking, as they have not expressed their opinion upon it. Professor erry

was the first to urge u n the attention of the American Bar Association the

importance of a scienti c classification of the law, and as a result of his efl'or'ts

in 1888 a committee on that subject was appointed, of which Dr. James

DeWitt Andrews subsequently became the chairman.

We shall print in our next issue a paper by Dr. Andrews, expressive

of his views upon the classification of the law.—— Editor]

F there is any such thing as a natural

arrangement of the law, i.e., an

arrangement which would naturally

reveal itself as the result of an adequate

analysis of legal conceptions, such an

arrangement is the one that would be

most likely to be generally accepted,

practically useful and permanent. The

first step toward an arrangement, there

fore, is to determine what are the funda

mental conceptions on which the law

is based and which must furnish the

main frame of its arrangement, and to

ascertain by analysis their exact con

tents.

The object of law is to protect human

living. To live his life well, a man must

have a certain power to act. Also his

own physical and mental condition and

his relations to certain other persons

and to things, and their conditions, must

be protected. Those conditions and

relations are states of fact. The ulti

mate objects with which law concerns

itself are therefore two: power to act,

and the protection of certain states of

fact. These two things, acts and states

of fact, stand in the last analysis as the

contents of those legal entities or con

ceptions which we call rights. "Rights"

is simply a generic name for those‘

things which the law attempts to secure

to men. There must be, therefore, at

least two kinds of right,-—one kind hav

ing acts for its content, and the other

having states of fact. It is true that

the two are connected, and the former

depends upon the latter. If the con

dition of my body, which is a state of

fact, is impaired, e.g.,if I am sick or
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lose a limb, my power to act is dimin

ished. But my bodily condition is in

itself a matter of importance wholly

apart from its relation‘ to my power

to act. Pain and mutilation are evils

per se. As to things the case is different;

their condition is, at least generally,

important only in relation to acts. If

my property is taken away or damaged,

it is an injury to me only because I am

thereby prevented from using it, from

doing acts with or upon it. Nevertheless

even in the case of things, the acts that

may be done and the condition of the

thing that makes such acts possible are

distinguishable, and it is more convenient

to describe them separately. In fact,

besides the two kinds of rights above

mentioned there are two other kinds;

the word “right” has in law four distinct

meanings. The other two, however,

are of much less importance. I have

explained them, under the names of

correspondent and facultative rights,

in my books, the “Common Law” and

“Leading Principles of Anglo-American

Law," the latter published by Johnson &

Co., Philadelphia, in 1884. As I have

there said, correspondent rights would

not need any separate place in a system

of law, all that is necessary to say about

them falling under the discussion of

duties; and facultative rights are all

classed as rights of property and would

form a subdivision of the law of property.

The two kinds of rights first above

mentioned I have called permissive

and protected rights. To define them

shortly and therefore somewhat roughly:

a permissive right is one which results

from the legal situation of a person

whom the law permits to do or abstain

from an act. The act is the content

of the right. The rights of free speech

and religious liberty are of this kind

Most property rights include permissive

rights. The owner of a thing is per

mitted to possess and use it; a tenant

for life may possess the thing and use

it in some ways but not in all ways,-—

he may not commit waste; the holder

of an easement may use the servient

tenement in certain ways but is not

permitted to possess it. If the act is

defined by its effect upon a specific

person or thing, it is a right in that thing,

and the thing may be called its subject,

or as the German lawyers prefer to say,

its object. A permissive right can be

exercised by doing the act which forms

its content or abstaining from that act,

as the case may be. If the right has a

subject, an act is an exercise of the

right only so far as it affects the subject;

so far as it affects other things, it is not

an exercise of the right and may be

wrongful. If A sets fire to his own

house, his act, so far as it results in the

destruction of the house, is an exercise

of his own right. If the fire spreads and

burns B's house, the same act, as to

its effect on B’s house, is not an exercise

of his right. A permissive right cannot

be violated. Violation of a right must

be by the conduct of some other person

than the holder of it, and no conduct _

of others is embraced or referred to in

the definition of the right. For the

same reason, no duties correspond to

the right. It is true, a person may be

wrongfully prevented from exercising

his right; but the wrong consists in

some interference with his person or

with the subject of the right which is a

violation of some protected right. If

no protected right is violated, the

interference is not wrongful, even though

the holder of the permissive right is

thereby prevented from exercising it.

A protected right is one which results

from the legal situation of a person for

whom the law protects a state of fact

by imposing duties upon others en

forceable by him. This too is only a
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short and approximate definition. The

state of fact, not any act, is the content

of the right. It may be a state of fact

which already exists which the law

seeks to preserve. such as a person's

existing bodily condition or his posses

sion of his property; or it may be a state

of fact which the law seeks to bring

into existence, such as the possession by

a creditor of the money due him. If

the protected state of fact includes the

condition of a specific person or thing,

such person or thing is its subject.

Rights of property include protected

as well as permissive rights. The con

tents of protected rights of property

are mentioned below. A protected

right cannot be exercised; there is

no act to be done or omitted by the

holder of it. But it can be violated. The

violation of a. right, as the word is here

used, means any impairment of the

protected state of fact by the conduct

of any other person than the holder

of the right. In this sense the violation

of a right is not necessarily wrongful.

It is wrongful only when the conduct

of another which causes it is a breach

of some one of the duties which are im

posed to protect the right, which duties

are said to correspond to the right.

If A handling carefully a loaded gun

shoots B by pure accident, B's right

of bodily security is violated just as if

A had shot him intentionally; the physi

cal condition of his body, which is the

protected state of fact, is impaired

in the same way; but in the latter case

the violation is wrongful and in the

former it is not. There is no general

rule to determine what duties correspond

to any particular right, what commands

or prohibitions the law lays upon others

to protect a particular state of fact, or

to what rights a particular duty cor

responds. Some rights have many

duties corresponding to them, some

but few; some duties respond to many

rights, some to few.

There are certain rights of a general

nature whose contents are defined by

the law, duties corresponding to which

rest upon others generally. Such are

rights of personal security and property.

Every one owes to me certain duties

not to injure my person or property.

These rights are said to avail against

persons generally or against all the

world,and are called rights in rem,

an inappropriate name. because they

are not necessarily rights in or respecting

things. But although some duties

corresponding to a right in rem will

rest upon all other persons, it is not true,

as some writers have erroneously sup

posed, that exactly the same duties

rest upon every other person, or that the

duties are necessarily negative duties,—

duties to abstain from acts. There are

some general duties which do rest

upon all persons, and these are negative

duties; there are no kinds of acts which

every one is bound to do for others.

But a person may put himself into a

particular situation where he will come

to owe duties to others different from

what are owed by persons who are not

in such a situation, which duties may

correspond to such general rights in rem

as personal security or property, and

these more special duties may be or

include duties to do acts. Such are the

duties of a person who keeps a dangerous

thing in his possession to use care to

prevent it from doing harm.

Persons may by agreement, or in

some cases in other ways, create special

rights between themselves different from

the above-mentioned general sort of

rights. A particular state of fact is

then protected for one of them, which

is not protected for persons generally,

by the other being required to act or

forbear in certain ways different from
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what is required of persons generally.

The relation between such specific

parties is called an obligation, the word

“obligation" in this sense—the original

sense in the Roman law-denoting not

simply the duty but the entire legal

relation, jun‘: vinculum, between the

parties, consisting in a right on one side

and a corresponding duty on the other.

The right is called a right in personam,—

also an inappropriate name, because

all rights are against persons,-—or in our

law a chose in action. The distinction

between rights in rem and in personam

has been considered by some writers

to be unimportant. But it is very

important for purposes of arrangement,

because rights in rem can be, and are

most conveniently, defined separately

from their corresponding duties by

defining the states of fact that make

up their contents, which are few in

number; whereas rights in personam

are mostly so intimately .connected

with their duties that they cannot be

separated for definition, and their con

tents are so infinitely various, being in

many cases whatever the parties

choose to specify, that they are more

conveniently classified by the facts

from which they arise than by their

contents.

The states of fact which the law

protects generally, which form the

contents of rights in rem, are (1) a

person's own life and bodily and mental

condition, (2) the life bodily and mental

condition of some other person in whom

he has an interest, e.g. his wife or child,

(3) the condition of a thing, (4) a

person’s pecuniary condition. On this

basis an exhaustive list of rights in rem

can be made. as follows: (1) Rights

of personal security, divided into the

following sub-rights: (a) the right

of life, (b) the right of bodily security,

(0) rights of mental security (there is

no general right of mental security,

but there are certain limited rights),

(d) the right of liberty, whose violation

is called imprisonment, (e) the right

of reputation. (2) Potestative rights.

These are absolute, such as a husband

has in his wife's consortium and services,

or relative, such as he has in her personal

security relative to her services. When

rights of personal security are spoken

of hereafter, these relative potestative

rights in the security of the subject

of the right, who, not being a thing

but in a situation like that of a thing,

may be called a subject person, will

generally be included. The same duties

correspond to them as to rights of

personal security. (3) Property rights.

In a loose sense almost any valuable

or transferable right is called property,

e.g., a chose in action. Here, however,

the name will be confined to such rights

as are rights in rem. A normal property

right is a right in a corporeal thing;

an abnormal property right is a right

in an incorporeal thing, such as a patent

right, which is a right in an invention,

or the ownership of shares of stock.

Perhaps in some cases it is unnecessary

to posit any incorporeal thing. Ease

ments and rents, which in our law

are classed, quite unnecessarily, as

incorporeal things, should go with

normal property rights, being rights

in land. To a large extent the duties

that correspond to normal and abnormal

property rights are different. Property

rights are generally complex groups of

rights comprising both permissive and

protected rights. Ownership is the

largest of those groups, comprising the

full'extent of all the rights in a thing

which the law recognizes. Other prop

erty rights, as an estate for life, a special

property in a chattel or a lien, are

inferior property rights comprising only

a part of the rights which go to make up
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ownership. The part of the law that

deals with property must consider both

permissive and protected rights.

The permissive rights of normal

property are the right to possess (jus

possidendi) and the right to use. The

latter is capable of subdivision into

rights to use in various ways, including

rights to take fruits and commit waste.

The right to possess is indivisible, but

two persons may have it at the same

time, when the right of one is precarious,

as in case of most gratuitous bailments.

The protected r'ghts are the right of

possession (jus possessrbnis), which is

violated by any physical contact with

the thing or by any one else having

possession, and the right in the physical

condition of the thing, which is violated

by any change in that condition. The

value of a thing is not a part of the con

tent of the property right in it, but of a

difierent right, as will be explained

hereafter. The protected rights exist

only for the purpose of making the per

missive ones available; therefore, though

the owner of a. thing has all the pro

tected rights, a person having an

inferior property right has only so much

of the protected right as is necessary

for his use. The holder of an easement,

for instance, having no permissive right

to possess, has no protected right of

possession, and his right in the physical

condition of the land is only in its

condition so far as that will afiect his

use. The same is true of an owner who

is a mere reversioner; he may sue only

for a permanent injury which will

aflect his future use.

(4) The right of pecuniary condi

tion. The content of this right is the

total value of all a person's belongings,

including certain chances of making

acquisitions. There is some confusion

in our law as to what chances of this

kind are protected. Any pecuniary

loss, or loss of a protected chance, vio

lates the right.

This right has not obtained clear

recognition in our law, having been

generally confounded with the right of

property. It is important to distinguish

it as a separate right, because the duties

that correspond to it are fewer than

those that correspond to property rights;

in other words, there are many kinds of

conduct which are breaches of duty,

which if they cause injury to property

will be torts but will not be if they

merely cause pecuniary loss. Some

confusion has come into the law from

overlooking this distinction. A person's

right of pecuniary condition is a single

right of a general nature; but he has

a separate property right in each sepa

rate thing that he owns. The right of

property in a thing relates to its posses

sion and physical condition, not to

its value; this right to its value only.

The right comprises no permissive rights.

The law protects a person's rights by

imposing duties on others. A duty is

the legal situation of a person whom

the law commands or forbids to do an

act. The act is the content of the duty.

A permissive right is the absence of

a duty. Now since what the law does

not command or forbid it permits, it

would seem at first sight as if it were

not necessary to take any account of

permissive rights separately, that when

duties had been all defined the permis

sive rights would appear as the result.

In strictness of theory that is so; and

indeed the greater number of permissive

rights would not in a systematic arrange

ment of the law call for any separate

mention. But in the case of property

rights it is practically much more con

venient to define the permissive rights

directly, to say what an owner, a

tenant for years, a bailee or the holder

of an easement may do with the thing,
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than to get at the same result indirectly

under the form of exceptions to duties.

The same is true in a few other cases.

In the above definition of a duty the

word “act" is used in its strict and nar

row sense, Austin's sense, to denote a

volitional bodily movement and no

more. In ordinary use, and often in

legal use, there is a wider sense in which

the word covers some of the more

immediate consequences of the bodily

movement, what are called in the law

of trespass its direct consequences.

The act of shooting a man, lation' sensu,

includes not merely the bodily move

ments by which the gun is sighted and

the trigger pulled, but also the resulting

movements of the parts of the gun, the

explosion of the powder, the flight of

the bullet and its impact on the body

of the person shot.

But an act in the strict sense, a mere

bodily movement, is never as such

commanded or forbidden by law. The

law defines the acts which may or may

not be done by reference to their actual

or possible consequences. It is in fact

only the consequences that are of any

importance. These may be called the

definitional consequences of the act

or of the duty whose content the act is.

Hence a threefold division of duties:

(1) Duties of actuality, which I have

elsewhere called peremptory duties,

where the definitional consequences are

actual. The duty is to act or abstain

from acting so as actually to produce

or not to produce the consequences.

It is not enough that the person uses

due care to produce the required result,

or does his best; he must produce it

at his peril. The duty to pay a debt,

to prevent a fierce dog which one

knowingly keeps from biting any one,

not to take possession of another’s

property, or not to commit a battery,

is of this sort. (2) Duties of probability

or reasonableness; since probability

in law means reasonable probability,

either name is appropriate. Here the

definitional consequences are probable.

The duty is to act or abstain from acting

when certain consequences will probably

follow. Duties to use due care are of

this sort. Negligence is conduct that

is unreasonably likely to produce a cer

tain harmful result. The essence of

negligence is unreasonableness in view

of probable harm. Negligent conduct

is one species of unreasonable conduct.

Unreasonable conduct is usually due

to some bad state of mind, most often

carelessness. But it is the conduct, not

the bad state of mind, which is its cause,

that legally constitutes the negligence.

A person may act negligently by a. mere

error of judgment after having given

the most careful consideration. (3)

Duties of intention, where the defini

tional consequences are intended con

sequences. The duty is not to act with

the intention to produce the conse

quences, e.g., not to make a false repre

sentation with an intent thereby to

deceive and defraud another. In this

class of duties only is the actor's state

of mind per se important. Intention is

either simple intention to produce a

certain result, or culpable intention,

which is simple intention plus knowl

edge of the facts—not of the law-that

make the act wrongfu1.- For example,

if A, cutting timber on his own land, by

mistake cuts over on to B's land, does

he intend to cut B's trees? If simple

intention is meant, yes. He intends

to out certain trees, which are B's.

If culpable intention is meant, no.

He does not know the fact that makes

his conduct wrongful, the position of the

boundary line. Much confusion has

arisen from not distinguishing between

these two kinds of intention. Malice.

actual malice, means for most purposes
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—though it has other meanings-—an

intention to cause loss or damage as

such, because it is loss or damage. If a

person does an act which he knows will

cause loss or damage to another, but

does not desire that, he does not act

maliciously. Duties of intention can,

therefore, be subdivided into duties

of simple intention, duties of culpable

intention, and duties of malice.

A duty may be so defined that it can

not be broken without at the same time

violating the corresponding right. This

is often the case with duties of actuality,

especially when they are contract duties.

But in many duties, especially duties of

reasonableness or intention, the duty

may be broken without any violation

of right ensuing, or the violation may

happen after an interval of time. If

A lays poison to poison B's cattle,

he breaks a duty of intention. If the

cattle never eat it, there is no violation

of right; or they may find it and eat

it some time later.

It is not possible to define the various

kinds of legal duties as succinctly and

neatly as rights in rem. The acts which

people can do are infinitely various, and

cannot be collected into obvious and

mutually exclusive groups like the facts

which make up the contents of those

rights. Any division and arrangement

of duties must be somewhat arbitrary,

and there is room for difference of

opinion. Also duties can hardly be

defined so as not to overlap upon each

other, the same conduct being at the

same time a breach of several different

duties. This overlapping is now recog

nized by the law, as where the plaintiff

may sue either in trespass or in case.

Legal duties are subject to exceptions,

some to many and some to few. Some

of those exceptions are special to particu

lar duties. Those in an arrangement of

the law should be stated in connection

with the particular duties to which

they relate. Others are of a more

general character, applying to all duties

or to many different duties. Those

would more properly fall to be treated

in a division by themselves, probably

following after duties. Here would

belong such subjects as defense of per

sons or property, authority as a justifi

cation or excuse for acts which would

otherwise be wrongful, license and the

voluntary assumption of risks, im

possibility, the act of God, and sundry

other grounds of exceptions.

I cannot attempt here to give even

an enumeration of legal duties, as I

did of rights in rem. But at the same

time it does not seem to me that I can

make the meaning of this paper and the

true character and foundation of the

plan of arrangement of the law to be

presented intelligible without a brief

mention of some of the more important

of the duties that correspond to rights

in rem. I shall not give full definitions,

but only short descriptions indicating

their general nature and scope.

DUTIES OF ACTUALITY

A person must not do any act the

actual direct consequence of which is

to cause physical contact with a person

or thing. This is the duty which is

usually broken in a trespass, assuming

that neither intention nor negligence

is necessary for a trespass, as to which

there is doubt. This duty corresponds

to rights of life, bodily security, liberty

and normal property.

A person must not take possession

of a thing in violation of another's

right of possession in it.

GENERAL DUTIES OF REASON

ABLENESS

A person must not do an act that is

negligent from its tendency to cause,
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'i.e., is unreasonably likely to cause, an

effect upon a person or thing that

would be in fact a violation of another’s

right of life, bodily security or normal

property.

A person who has done or is doing

an act that may cause such an effect

must take such precautions as reason

ableness requires-11a, must use due

care——to prevent it. In many cases no

precautions would reasonably be re

quired.

Persons who deliver dangerous things

to others, furnish things for others’ use,

or invite or entice others or their

property into situations of danger, owe

certain duties to use care for their

protection, the exact nature of which

duties has been a subject for much

difference of opinion.

DUTIES AS TO HARMFUL THINGS

The possessor or keeper of a dangerous

thing owes duties to use due care to

prevent it from doing harm; if the

thing is actively dangerous, the duty

may be peremptory, or if it is an animal.

Taking the word “nuisance” to denote

a thing having certain harmful qualities,

a person must not by his act cause the

existence of a nuisance, or at least must

not do so intentionally or negligently.

The possessor of a thing must use due

care to prevent it from becoming a

nuisance; if it is a nuisance, he may

be under a duty to abate it, or to use

due care to prevent it from doing harm.

These duties as to harmful things cor

respond to normal property rights, and

some of them to rights of life and bodily

security.

GENERAL DUTIES OF INTENTION

A person must not do any act with

,an intention to cause thereby an effect

that will be in fact a violation of

.another’s right of life, bodily or mental

security or liberty, or of a normal prop

erty right. How far this duty corre

sponds to abnormal property rights I

have not been able fully to satisfy

myself. Intention here means simple

intention. A person is guilty of a breach

of this duty who plows his neighbor's

land or uses his neighbor's tools mis

taking them for his own, or who uses

force in supposed self-defense when the

occasion does not justify it.

There is a duty not to do acts with

a culpable intention that undoubt

edly corresponds to abnormal property

rights and to absolute potestative rights.

It is a breach of this willfully to use

another's trade-mark or to entice his

wife to leave him knowing her to be a

wife.

There is also a duty not with culpable

intention to interfere in certain ways

with another’s trade, and also—as I

think, though it has been denied by

very high authority—not to do ma

licious acts. I have discussed this duty

in an article on Malicious Wrongs in

the Law Quarterly Review, January,

1904. These last two duties corre

spond to all rights in rem except that

of reputation, including the right of

pecuniary condition. Their exact con

tents are not yet well settled, and they

are subject to so many and important

exceptions that more actual cases fall

under the exceptions than under the

duties.

The duty not to make fraudulent

misrepresentations corresponds to all

rights except that of reputation, in

cluding the right of pecuniary condition.

Nearly the same is true of the duty not

to begin or carry on a malicious prose

cution.

Duties not to publish libels and slan

ders correspond to the right of reputa

tion; perhaps the duty as to malicious

prosecutions does also.
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DUTIES OF HOLDERS AND

UNDERTAKERS

A person who holds a thing of

another's, e.g., a tenant or bailee, owes

various duties to other persons who

have rights in it, corresponding to their

rights, as to the care and use of the

thing and its restoration to its owner.

A person who undertakes to do some

thing for another and actually enters

upon the performance owes certain

duties to use care to do it properly,

about which the authorities are not

entirely harmonious. This duty cor

responds to various rights according to

the nature of the undertaking, sometimes

to the right of pecuniary condition.

The difference and the relation be

tween rights and duties can be otherwise

expressed as follows. Law is a system

of rules for conduct; it commands or

forbids acts. The acts are defined by

reference to their consequences, the

consequences being the only things of

intrinsic mportance. Those conse

quences consist in alterations in states

of fact. To define the acts, the states

of fact which may be affected and the

alterations which may be made in

them must be described. That is the

only way in which it is possible to

define acts for legal purposes. There

are certain states of fact and certain

alterations in them which have to be

described in the definitions of various

different kinds of acts, various duties.

Therefore it is more convenient to

describe them once for all in a separate

place and merely to refer to them in

defining the duties. The definition of

a protected right is, therefore, merely

a part of the definition of a duty, or

of several duties, of acts commanded or

forbidden, separated from the rest

of the definition for convenience to

avoid the necessity of repetition. Actu

ally the states of fact are the things that

are ultimately and intrinsically im

por'tant; but for formal legal purposes

conduct, duties, is the ultimate con

ception, and states of fact, rights,

are defined only as an aid in defining

conduct or duties.

From the foregoing analysis the

nature of a legal wrong-—t'.e., a civil

injury, crimes follow somewhat differ

ent rules-can be made apparent. The

elements of a wrong are as follows;

unless they are all present there is no

wrong:-—

(1) There must be a breach of duty.

A violation of right without any breach

of duty is damnum absque injuria.

(2) There must be a violation of right.

No one can treat a breach of duty as a

wrong against him unless some right

of his is thereby violated. (3) The

breach of duty must be the actual and

the proximate cause of the violation of

right. Occasionally a plaintiff fails

in his suit because he cannot prove

this necessary relation of actual causa

tion; often he fails because the injury

is only a legally remote, though an

actual, consequence of the defendant's

conduct. (4) The duty and the right

must correspond with each other. The

want of this correspondence is generally

expressed by saying that the violation

of the right is not a proximate conse

quence of the breach of duty.

In Anthony v.5la12i, 11 Metc. 290, the

plaintifi had contracted with a town

to support a pauper for a year for a

fixed price. The defendant beat the

pauper and made him sick, whereby

the plaintifi was put to expense in

curing him. It was held that the

plaintiff could not recover, because

the damage to him was remote. It is

submitted that it was proximate enough;

it was a natural and probable con

sequence. The true reason, it is sub

mitted, is that, the plaintiff having no
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potestative right in the pauper such as

a master would have in his servant,

the only right of his which was violated

was the right of pecuniary condition,

to which the duty broken, the above

mentioned duty as to direct acts, does

not correspond. If the defendant had

beaten the pauper with a malicious

intent to cause the plaintiff expense,

it is believed that he would have been

liable; he would have broken the duty

as to malicious acts, which does corre

spond to that right.

Correspondence in genere, the duty’s

being of a kind that corresponds to the

kind of right violated, is a very simple

matter. In a system of law the defini

tion of each duty should be accom

panied by a statement of what rights

it corresponds to. But a much more

difficult question arises of what may

be called correspondence in specie.

Definitions of duties are necessarily

in general terms, e.g., the above-men

tioned duty not to do negligent acts.

But when a person comes to act in the

circumstances of a particular case, that

general duty takes the form of a duty

not to do some specific act because

of the probability of causing some

specific harm. To what specific right

or rights, belonging to the class of rights

to which it corresponds ‘in genere, does

the duty in that specific case and form

correspond? If A is practising rifle

shooting, and B is standing in front

of the target, the duty not to do negli

gent acts actualizes itself as a duty

not to shoot in that direction, and

undoubtedly corresponds in specie to

B's right of bodily security and is owed

in specie to B. But if C is lying in the

long grass behind the target where A

will probably hit him if he shoots, A

not knowing that any one is there, does

A’s duty, in its specific form as a duty

not to shoot, correspond to C's right?

If B was not there, A would owe no

duty at all not to shoot at the target,

because what is reasonable, and there

fore what is negligent, depends upon

the facts of the situation as knovm to

the party. But B's being there, as A

knows, does raise a duty not to shoot.

If A does shoot, misses B but hits C,

does he commit any breach of duty as

against C? There are many decisions

that, as it seems to me, really should

turn on this point of correspondence in

specie, and the rules which can be

deduced from them by analysis and

comparison are somewhat complicated.

Smith v. London <9‘ 5. W. Ry. Co.,

L. R. 5 C. P. 98, 30 L. J. C. P. 68, L. R.

6 C. P. 14, 40 L. J. C. P. 21, is a good

example of a case which ought to have

been decided on this ground; but in

fact the court was confused over it,

not clearly perceiving the point.

When a complete wrong has been

committed, further violations of right,

dehors the wrong and additional to it,

may occur. These are consequential

damages, which must be distinguished

from the wrong itself. A recovery may

be had for consequential damage in an

action for the wrong; but no action lies

for consequential damage only. The

rule of actuality and proximateness

causation applies to consequential

damage, but not the rule of the corre

spondence between the duty and the

right. In an action for an assault and

battery, for example, the expenses of

getting cured may be recovered for,

though the duty broken does not

correspond to the right of pecuniary

condition.

Those three conceptions, right, duty

and wrong, seem to me to be the founda

tion on which any scientific and durable

arrangement of the law must rest.

Descriptions of the states of fact which

the law protects and the acts which
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it permits, commands or forbids must

form the centre and core of a system

of law. But they are not the whole of

it. In describing rights, duties and

wrongs, various other conceptions and

terms, and certain general principles,

have to be employed, whose content

and meaning require explanation. Such

explanations would naturally occupy

the first part of a logically arranged

system. Remedial rights and remedies

for wrongs, as distinguished from the

procedure by which those remedies

are obtained, fall within the private

substantive law. Also there are certain

classes of persons who have various

juristic peculiarities, the peculiar rules

relating to whom it is more convenient

to state in a place by themselves. These

may conveniently be called abnormal

persons. I think there is no general

test for determining what persons

should be classed as abnormal for this

purpose. So far as I can see, it is a

mere question of convenience where

the peculiar rules that apply to certain

classes of persons shall be placed. There

appear to me, therefore, to be five main

divisions into which the private sub

stantive law falls, namely: (1) De

finitions and General Principles, (2)

Rights and Duties, (3) Wrongs, (4)

Remedial Rights and Remedies, (5)

Abnormal Persons. I now submit a

brief sketch of an arrangement under

those five divisions, mentioning briefly

some of the more important subdivisions

and the more important subjects under

each subdivision, but omitting for want

of space many things which would have

to find place in a full and complete

arrangement.

OUTLINE OF AN ARRANGEMENT OF THE PRIVATE

SUBSTANTIVE LAW

PART FIRST

DEFINITIONS AND GENERAL PRINCIPLES

1. Persons. Definitions of natural

and artificial persons; presumptions

as to life and death; names; legitimacy;

kinship; domicile and residence.

2. Things. Corporeal and incorporeal

things; accessory things; the identity

of things, whether a given mass of

matter is one thing or more; things

considered in genere and in specie.

Certain particular kinds of things:

land, its extension upward and down

ward; things attached to land, e.g.,

fixtures; definitions of chattel, goods,

wares and merchandise; money and

documents, how far chattels; definition

of a fund (a certain value in one person's

hands in which another may have rights,

regarded for some purposes as an in

corporeal thing); animals, which are

fene naturae.

3. Facts. Actual and constructive;

principal and probative; meaning of

relevancy, actual and legal; nature and

kinds of presumptions (presumptions

as to particular facts fall under various

heads): estoppel; legal meaning of

probability, possibility, necessity; ques

tions of fact and of law; the establish

ment of facts for legal purposes.

4. _ Conduct and its Consequences.

Meaning of act, omission, forbearance;

definitional consequences of acts; volun

tary and involuntary acts; continuing

acts; direct consequences; proximate

and remote consequences.

5. Duties and Rights ‘in General.

Definition of duty; duties of actuality,

of probability and of intention; positive

and negative duties; duties regarded
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in genere and in specie: correspondent,

permissive, protected and facultative

rights; rights in rem and in personam:

absolute and relative rights; joint,

common and several duties and rights;

conditional duties and rights (unless

the whole subject of conditions goes

under juristic Acts); certain legal

states resembling rights, i.e., capacities,

inchoate rights and possibilities (the

name “jurality” might be used to include

duties, rights and these states); perfect

and imperfect duties and rights.

The disposition of juralities (creation,

transfer, modification and extinction);

meaning of assignment, conveyance,

succession, universal succession; privity;

dispositive facts; title, titulus and

modus acquirendi.

6. States of Mind. Intention; pre

sumptions as to intention; carelessness,

recklessness, bad faith, Willfulness;

malice (the nature of malice as a state

of mind; duties not to act maliciously

fall elsewhere); knowledge and notice,

actual and constructive; presumptions

as to knowledge.

7. Reasonableness and Negligence.

The general test of reasonableness (the

conduct or judgment of a reasonable

and prudent man in the party's situa

tion); special rules; whether a question

of fact or law; presumptions as to.

Negligence (i.e. what negligence is per

se: duties not to act negligently fall

elsewhere; it is wrong to define negli

gence as a breach of duty, because the

duty itself must be defined as a duty

not to act negligently, which would be

defining in a circle; negligence is a

precognoscendum for the definition of

duties); due care; skill; degrees of

care and negligence; negligence as a

question of fact or law; presumptions

as to negligence. Special rules as to

particular kinds of conduct being negli

gent or not as law, e.g., the rule

of looking and listening at a railroad

crossing.

8. Possession. Actual; constructive;

area of in case of land; presumptions

as to; seisin ‘and ouster. Adverse

possession. The quasi possession of

rights and incorporeal things.

9. juristic Acts. (Acts done to

dispose a jurality.) In general; intent

to dispose; validity; unilateral or

multilateral; formal or formless.

Agreements (the word “agreement"

denotes the genus, of which contract

isaspecies); offer; acceptance; meeting

of minds; pact; form; writing and the

statute of frauds; deeds; consideration;

effect of fraud, duress, undue influence

and illegality; everything that relates

to agreements generally as distinguished

from contracts.

Contracts (where the agreement takes

the form of a promise and creates an

obligation); everything that relates

to contracts generally as distinguished

from other agreements and from par

ticular kinds of contracts. Here should

be discussed only the contract as a

juristic act; obligations created by con

tracts fall elsewhere.

Particular kinds of agreements and

contracts, e.g., sale, gift, bailment, and

perhaps negotiable instruments, insur

ance, etc.— but see below.

Delivery, tender, attornment.

10. Fraud. I think fraud has three

meanings: (l) misrepresentation, (2)

breach of trust, (3) entering into a

juristic act with an intent to use it to

injure another, e.g., a conveyance to

defraud creditors.

mit fraud fall elsewhere.

11. The Computation of Time.

12. Responsibility of One Person

for Another’s Conduct. There are four

grounds for such responsibility: (1)

causation, as where A's conduct is a

consequence of B’s, (2) delegation, as

Duties not to com-_
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where A delegates to B the performance

of some duty of his, (3) direction, as

where A commands or directs B to do

an act, (4) relation, where A is responsible

for B's conduct on the ground of some

relation between them, e.g., of master

and servant. The ground of relation

might be merely mentioned here, and

reference made to the various relations.

PART SECOND

Rlon'rs AND DUTIES

I. Rights in Rem. Personal security;

potestative rights; property; pecuniary

condition. Under property abnormal

property should be discussed so far

as the rights are rights in rem, with

references to such rights in personam

as are for any purpose classed as prop

erty. Equitable property rights are

rights in personam, and fall elsewhere.

Titles to property should be discussed

here, including succession at death,

wills and the administration of assets.

II. Duties Corresponding to Rights

in Rem. Each duty should be defined

with such exceptions, as are special

to it. General exceptions, such as

defense and protection,authority,license,

etc., should come after duties. Under

each duty the rights to which it corre

sponds should be specified.

III. Rights in Personam and Their

Corresponding Duties.

1. Obligations. Rules applicable to

obligations generally.

Particular kinds of obligations, classi

fied according to their origin, omitting

equitable obligations; obligations created

'by direct act of the state, by statute

and judgment (a judgment should not

be called a contract); contract obliga

tions; obligations created by gift, e.g.,

by a grant of a fund (see Langdell,

Summary of Contracts, Debt); obliga

tions from the reception of benefits;

obligations from holding something of

another's; obligations from quasi

wrongful acts, e.g., to pay a penalty.

Debts. Obligations from the reception

of benefits and some from holding some

thing of another's are generally said to

arise from quasi or implied contracts.

That fiction was devised to bring

them within the scope of the action of

indebitatus assumpsit. Now that forms

of action are abolished, that fiction is

useless and should be dropped. They

are really non-contractual obligations,

though the parties in some cases may

make a contract covering the same

ground, in which case there are two

concurrent obligations, one contractual

and one non-contractual. Special

assumpsit was the proper form of action

on the actual contract. In such cases

of overlapping obligations, the plaintiff

could choose between the two forms

of assumpsit or join counts in both.

The Roman doctrine of obligations

ex delicto, i.e., that the commission of a

tort gave rise to an obligation to make

compensation, so that an action for a

tort was really one for specific per

formance, and the civilians treat of

torts under the head of obligations,

seems not to have been adopted in

our law, except perhaps in equity or

admiralty. It seems to me useless.

Rights of action for wrongs are remedial

rights, and should go in Part Fourth.

2. Equities. The classification of

the jurisdiction of equity into exclusive,

concurrent and remedial is useless.

A better classification is into (1) primary

or antecedent equitable rights and

duties, and (2) secondary or remedial

rights and remedies. The former belong

here, the latter in Part Fourth.

An equity, roughly defined, is a claim

in favor of one person on a right held

by another. The right on which the

claim exists may be called the basis
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right, the holder of it the basis right

holder, and the person having the claim

the equitable claimant. The words

“trust,” “trustee” and "cestui quetrust”

should be reserved for a special class of

equities. All trusts are equities, but

not all equities are trusts.

The rules relating to equities in

general should be first stated, then those

relating specially to trusts and to par

ticular kinds of equities and of trusts.

All equities are rights in personam,

availing only inter partes, though in

certain cases a successor to the basis

right holder may take right subject

to the equity. This applies even to

those equities that are called equitable

property, which should be discussed

here.

Equities are either obligations, where

the basis right holder has corresponding

duties, or equitable liens, where there

is no corresponding duty, though the

lien may have been given to secure the

performance of some collateral duty.

An equitable obligation differs from a

legal one in being not only a personal

claim against the obligor but also a

claim on a specific basis right. An

equity, however, is not directly 9. claim

on a thing, like a legal property right,

but on the right of which the thing is

the subject and so only indirectly

on the thing.

IV. There are certain subjects, such

as agency, partnership, negotiable in

struments, insurance, shipping, carriers,

etc., which include matters that belong

in various places in an arrangement

of the law. Sometimes there are peculiar

juristic acts to be considered, sometimes

peculiar obligations, sometimes rights

in rem and corresponding duties, some

times special kinds of things or special

rules of responsibility for others’ con

duct. If a rigidly theoretical arrange

ment were followed, those subjects

would have to be cut up, and their

separate parts discussed invarious places.

For practical convenience it might be

better to have a fourth subdivision of

Part Second, and treat each of those

subjects here in its entirety. Commercial

Law would be a nearly appropriate

heading for such a subdivision.

PART THIRD

WRONGS

1. Wrongs in General. The duties

and rights whose violations make up

wrongs, which constitute the greater

part of what is now called the law of

torts, will have been discussed in the

preceding parts. Here should fall such

matters as the following: definition of

wrong; necessity of both a breach of

duty and a violation of right; when a

wrong is complete; necessity that con

sequences should be actual and proxi

mate; correspondence of duties and

rights (what duties correspond in gene-re

to each right will have been shown

under Duties, but the rules as to the

necessity of correspondence, and as to

correspondence in specie, fall here); the

identity of wrongs, whether a given

group of conduct and consequences

make one wrong or more than one;

the consolidation of wrongs, in what

cases several distinct wrongs can for

the purpose of an action be consolidated

and treated as one, which sometimes

may and even sometimes must be done;

the place of wrongs, where a wrong is

deemed to have been committed.

Torts. Our law has divided wrongs

which are cognizable in courts of law

into torts and breaches of contract.

If the fiction of implied or quasi con

tracts is abandoned, that division is not

exhaustive. The distinction between

torts and other wrongs is not based on

any clear principle. It grew out of the
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forms of action, which were largely

accidental, and the classification of

those into actions ex delicto and ex

contractu, which classification is un

satisfactory and has never been free of

dispute. Debt and detinue certainly

were not always based on anything that

could be properly called a breach of a

contract. I think the underlying prin

ciple, not always clearly seen or strictly

adhered to, was that a wrong was a tort

if the right violated was a right in rem.

If so, the division should be into torts and

breaches of obligations, which latter

name would cover also wrongs cognizable

in equity.

2. Particular Wrongs. Some com

binations of breach of duty and viola

tion of right, though not all, have

received special names, which are con

venient for reference, such as. trespass,

conversion, disturbance. Each of these

should be defined by specifying what

duty must be broken (not describing

the duty but simply referring to it),

and if it must be broken in any particular

way, specifying how, and what right

must be violated, and describing any

other facts or circumstances essential

to that particular kind of wrong. Some

wrongs, for instance trespass or con

version, can be committed by the breach

of various different duties and the

violation of various different rights.

PART FOURTH

REMEDIAL RIGHTS AND REMEDIES

1. In general. The nature of re

medial rights; the rule ubi jus, ibi

remedium; who may have a remedy

and against whom; everything that

relates to remedies in general. Statute

of limitations. Limitation should be

distinguished from usucaption and pre

scription. By the last two primary

rights are extinguished and others

created in their place. Those subjects

belong in Part First under Duties

and Rights, or in Part Second under

Titles to Property. Limitation creates

no rights; as applied to primary obli

gations it reduces them to the status

of imperfect duties and rights, as when

a debt is outlawed. Limitation also

extinguishes rights of action, and as to

that effect belongs here.

2. Cases where there is no remedy:

public wrongs without special damage

to the plaintiff; contributory wrong

or negligence.

3. Particular remedies: damages and

the measure of damages; injunction;

specific performance; habeas corpus;

mandamus, etc., rules peculiar to equit

able remedies.

PART FIFTH

ABNORMAL PERSONS

Only rules which are peculiar to such

persons should be treated of here. The

subject of the Domestic Relations falls

here. Many potestative rights might be

appropriately placed here; but perhaps

they would more conveniently be dis

cussed in Part Second. Corporations

are abnormal persons. So are public

officers.



A Critique of the Austinian Theory of Sovereignty

By W. B. BIZZELL, D.C.L.

I. AUSTIN'S VIEWS STATED

USTIN’S theory of sovereignty is

found in his “]urisprudence,"

which is the substance of a course of‘

lectures delivered during the brief period

of his professorship at the University of

London (1826-1832). His legal scholar

ship was of a high order. In addition

to his training in the common law of

England, he spent some time in Ger

many in the study of jurisprudence.

His views, which he later expressed in

his lectures, were doubtless largely influ

enced by his training in the philosophy

of the law while in Germany.

Austin begins his sixth lecture (the

one which contains his ideas of sov

ereignty) by asserting that subjection is

the correlative of sovereignty and that

sovereignty is inseparably connected

with the expression “independent politi

cal society.” He then asserts that there

are four marks of sovereignty, as fol

lows: (1) the bulk of the society must

obey; (2) this obedience must come

from a common superior; (3) this obedi

ence must be to a determinate superior;

and (4) the obedience must be habitual

and not occasional.

He divides political sovereignty into

two portions: namely, the portion which

is sovereign and the portion of its mem

bers which are subject. Austin con

tends that, in order to merge the latter

class into the former, it would be neces

sary to find a political sovereignty in

which all the members were adults and

of sound mind, which he considers im

possible.

With this twofold classification, he

seeks the source of sovereignty in the

state. He says: “When the sovereign

portion consists of a single member,

the supreme sovereignty is properly a

monarchy, or the sovereign is a mon

arch.” Austin contends that there is a

contradiction of terms in the phrase

“limited monarch.” “He is not sov

ereign, but is one of a sovereign num

ber,” says he, with reference to the

ruler in a limited monarchy.

Austin then, in a concrete way, applies

his idea of sovereignty to a few types of

states. In his own country, he locates

sovereignty in (1) the King; (2) the

peers; and (3) the electorate. He says:

“But, speaking accurately, the members

of the commons’ house are merely trus

tees for the body by which they are

elected and appointed; and, conse

quently, the sovereign always resides in

the King, and the peers with the electoral

body of the commons."

In the consideration of such types of

relations as that of Indian princes to the

English government, or that of Frederick

of Prussia to Brandenburg, which many

had termed “half sovereign states,"

Austin said such relations as these may

be classed as follows: (1) those states

which are wholly subject; (2) those

which are perfectly independent; and

(3) those which are jointly sovereign.

These comprised all the possible rela

tions. This classification removed all

doubt as to the first two. In the third

class, he gave the name of composite

state or supreme federal government.

He concluded by denying the existence

of a half sovereign state. “I believe

no government is sovereign and subject

at once; nor can be properly styled

half or imperfectly supreme.”
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Austin saw in the supreme govern

ment of the United States the typical

federal state. He traced sovereignty,

in this form of government, back of the

ruling and law-making functions, to the

electorate. "I believe that the sov

ereignty of each of the states, and also

of the larger state arising from the fed

eral union, resides in the states’ govern

ments as forming one aggregate body;

meaning by a state's government, not its

ordinary legislature, but the body of its

citizens which appoints its ordinary legis

lature, and which (the union apart) is

properly sovereign therein."

There is one other phase of Austin's

discussion which is necessary to indicate

fairly his theory of sovereignty; that is,

his views of the limits of sovereign power.

He begins this phase of his discussion

by the assertion that "the power of a

monarch properly so called, or the power

of a sovereign number in its collegiate

and sovereign capacity, is incapable of

legal limitation," with emphasis on legal.

He then proceeds to show that an un

constitutional act of the 'sovereign is not

illegal, but merely immoral. His view

of what constitutes constitutional law is

interesting. He regards constitutional

law as those maxims or principles, which

have been adopted, either from utility,

or belief in their conformity to divine

will, which are tacitly observed by the

most influential part of the community.

Constitutional law is, therefore, “the

positive morality, or the compound of

positive morality and positive law."

Since its violation is not illegal, it is

not a limitation on sovereignty, or,

using Austin’s exact words: "Conse—

quently, although an act of the sovereign

which violates constitutional law may

be styled with propriety unconstitu

tional, it is ‘not an infringement of law

simply and strictly so-called, and cannot

be styled with propriety illegal."

AUSTIN AND HIS SCHOOL

John Austin is usually regarded as the

principal member of what is called the

analytical school of political scientists.

By some he has been regarded as the

founder of this school. (See footnote

in Leacock's “Elements of Political

Science," page 54.) This view can hardly

be correct. The analytical school dates

from the latter half of the sixteenth

century. Long before Austin's time, the

importance of the doctrine of sovereignty

was realized and the analytical school was

largely responsible for this realization.

It would be more nearly correct to say

that Hobbes was the real founder of

this school. Many of the ideas of Austin,

in fact, can be found in the conception

of sovereignty held by Hobbes. There

were at least two views in common be

tween them: (1) both conceived of

sovereignty as territorial in character,

and (2) both regarded sovereignty as

indivisible. On this second point, both

resorted to the same concrete illustra

tion—division of sovereignty in a limited

monarchy. Hobbes also held that con

stitutional law did not limit the sover

eignty of the prince.

Professor Burgess also approaches the

conception from the same point of view

as does Austin. The conception of sov

ereignty held by Austin and Burgess will

illustrate the similarity of these views.

Austin says: "If a determinate human

superior not in the habit of obedience

to a like superior receive habitual obedi

ence from the bulk of a given society,

that determinate superior is sovereign

in that society, and that society (in

cluding the superior) is a society politi

cal and independent.” Burgess ex

presses this idea in this way: “I

understand by it (sovereignty) the

original, absolute, unlimited, universal

power over the individual subject and
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all associations of subjects. The point

of view is largely that of the lawyer,

in which sovereignty is regarded as an

entity and the power that exercises

sovereignty is assumed to possess it.

CRITIQUE

The objections to the Austinian theory

of sovereignty have proceeded along

two rather distinct lines. The first re

gards Austin's theory as abstract in

nature and that it gives an erroneous

conception of the state. The second

admits that this theory correctly indi

cates the person or persons who are

legally competent to issue commands,

but that it falls short in that it does not

. really trace out the ultimate repository

of political power. The latter view is the

one that has produced the most argument

in recent years, but the former objection

was the one raised by Sir Henry Maine

and his criticism will now be revived.

Sir Henry Maine's views grew out of

observations which he made during seven

years spent as a legal member of the

council for India. His critique was

formulated and presented in a course

of lectures on the “Early History of

Institutions" which were delivered at

Oxford. His criticism was the result of

the study of a type of institutions which

had little in common with those of Eng

land, which furnished the basis for

Austin's views. The basal difference

was that in which formal and definite

statute law furnished the evidence of

sovereign authority in contrast with a

country in which custom was the basis

of sovereignty. The oriental mind knows

nothing of statute and the oriental despot

relies completely on “ancient usage and

religious awe." In the light of his

observation of this fact, Maine began

to question whether there “is in every

independent political community some

single person or combination of persons

which has the power of compelling the

other members of the community to do

exactly as it pleases.” Maine cites an

instance of a despot in India "the

smallest disobedience to whose com

mands would have been followed by

death or mutilation." But in spite of

this power, he never issued a command

that Austin would call a law. There

fore, historically, Austin's theory of sov

ereignty was not broad enough; his

conceptions of law, state and sovereignty

did not contemplate such a community

as here described.

But Maine went further. He con

tended that Austin’s conception was

contrary to fact when applied to Western

civilization. He contended that on final

analysis this theory must finally locate

sovereignty in every state in the passes

sion of force. He thought this view dis

regarded “all the characteristics and

attributes of government and society

except one,” which left out of account

such mighty influences as “the entire

history of the community, the mass of

its historic precedents, which in each

community determines how the sov—

ereign shall exercise, or forbear from

exercising his irresistible coercive power.”

It would be an injustice to Austin‘s

theory, however, to say that he did not,

in any sense, contemplate this idea of

custom. One of his maxims was: “What

the sovereign permits, he commands."

Austin was most familiar, as a lawyer,

with a system of custom as remarkable,

if not so absolute, as that in the contem

plation of Sir Henry Maine. The Eng

lish common law was well developed in

Austin's day. Even the principles and

doctrines of equity were being given

effect and force daily in the chancery

courts. The dit‘ference in the two sys

tems-those of England and India

was in the relative absoluteness of the

two systems. In England Austin knew
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that Parliament could set aside or

modify any common law custom it saw

fit. The principal defect in Austin's

theory, at this point, was in not see

ing that there was a dormant sover

eignty in the state which would have

become active had they set aside

custom to such a revolutionary extent

as to have aroused the people to op

position.

The main objection to Austin’s theory,

in this connection, is in his interchange

able use of the terms law and sovereignty.

Obviously, this confusion makes his

theory inapplicable to a large extent to

half organized states and completely in

applicable to primitive communities,

because in such communities as these

positive law is non-existent and custom

is the only source of power. Legally

considered with reference to communi

ties completely organized, in which there

is a definite source of statute law, his

theory is substantially correct.

It is obviously true that, by extend

ing the meaning of law to include the

force of custom, Austin's analysis can

be made substantially true. Some recent

authors have preferred to extend the

meaning of law to meet the criticism of

Maine. Woodrow Wilson has done this

in his “The State" (Chapter XIV, page

587). “Law," says he, "is the will of

the state concerning the civic conduct

of those under its authority. This will

may be more or less formally expressed:

it may speak either in custom or in

specific enactment. Law may, more

over, be the will either of a primitive

family-community such as we see in the

earliest periods of history, or of a highly

organized, fully self-conscious state such

as those of our own day." In the same

chapter, Dr. Wilson finds the source of

law in custom, religion, adjudication,

equity, scientific discussion and legisla

tion. This view, however, is much wider

than the conception of law as conceived

by Austin.

But the most successful attack that

has been made on the Austinian theory

has grown out of the criticism that

Austin's analysis is correct as far as it

goes, but that it does not go far enough.

While it does indicate the source from

whence commands issue, it does not

really determine the ultimate repository

of political power. The result of this

criticism has resulted in a twofold

classification of sovereignty; viz., legal

sovereignty and political sovereignty.

Austin would not be subject to criti

cism here if there was not evidence that

he confused the two conceptions. The

confusion came in applying his doctrine.

In attempting to locate sovereignty in

England and the United States, it is

clearly evident that his conception of

political sovereignty was both too super

ficial and too simple.

just as it was the tendency of earlier

writers to emphasize legal sovereignty,

in the present time the tendency has

been to emphasize political sovereignty.

This change has resulted from the

growth of the idea of democracy. The

tendency toward democracy has re

sulted in calling into question legal

sovereignty, and, out of the confiict of

opinion, clearer notions of the concepts

have resulted. Dicey says: “Behind

the sovereign which the lawyer recog

nizes, there is another sovereign to

whom the legal sovereign must bow."

This statement gives evidence of two

facts: first, it draws the line between the

two conceptions of sovereignty, and,

secondly, it gives emphasis to the more

fundamental nature of political sov~

ereignty. Willoughby lays great stress

on distinguishing between potentiality

of power as a juristic conception, and

the state’s actual competency. “Sov

ereignty belongs to the state as a per
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son,” says Willoughby, “and represents

the supremacy of its will. Sovereignty

is thus independent of its particular

powers."

In the larger political relations, Austin

was almost completely in accord with

present political scientists. For instance,

he refused to class as positive law the

rules that grow out of international rela

tions. Willoughby states that this is

“logically and scientifically correct.”

He quotes Jellinek as also being in accord

with this view. It is contended that

these rules "rest upon no other coercive

force than that of morality and public

expediency.” Maine, however, did not

accept this view. His supreme re

spect for custom caused him to dis

agree. But he represents about the

only leading exception to the consensus

of opinion in accord with the view of

Austin.

Austin's first clash with those who

are emphasizing political sovereignty

comes with reference to the power of

constitutional law. Austin denied that

constitutional law limited the power of

the state. He regarded constitutional

provisions moral in nature rather than

legal. Austin's greatest fault here was

due to the fact that he generalized from

too small a number of types. In fact,

his conclusion was based almost entirely

upon the English government. As Wil

loughby points out: “Constitutional pro

visions do not purport to control the

state, but the government.” Austin did

not grasp this distinction. The constitu

tion does voice the supreme will of the

state regardless of its source. The fact

that the constitution has the power to

bestow rights or to take them away is

evidence that it represents more than

moral power. In most constitutions,

there are reserved powers, such as the

power to amend, which may be seldom,

if ever, exercised, but nevertheless it

represents a very high type of positive

power.

Austin's conception was not even true

when applied to his own country. He

seems to have regarded lightly the efiect

of the violation of constitutional law.

He seemed to see in the violation of

constitutional law only displeasure and

unpopularity. If this were the only

effect that was to follow, he would have

been correct, but the violation of many

constitutional provisions would always

result in England in the exercise of the

reserve power in the people. Austin's

error was in a failure to recognize this

fact. “All law is a limitation on sov

ereignty." Constitutional rules are laws

in the strictest sense; hence, they attract

our attention to the fact that there is a

source of sovereignty deeper and outside

of the exercising functions of govern

ment.

When we trace out the source of legal

relations more minutely, the divergence

of Austin and other political scientists

becomes greater. He seemed to think

that, on final analysis, sovereignty could

go no further back than the electorate.

This was his concrete view of it. It has

been seen in his definition that he thought

sovereignty could always be located in

some definite person or body of persons.

The whole line of argument in refuting

this theory is based on the fact that no

monarch, no matter how absolute, ever

possessed all the power by which his

subjects were governed. Austin, in fact,

practically acknowledged this fact in

asserting that the ruler was largely

controlled by the wishes of the com

munity when be respected the constitu

tion.

Evidently, Austin is wrong in merely

locating sovereignty in an electorate.

As some one has pointed out, the elec

torate is only a small proportion of the

mass of the people who compose the
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state. Sovereignty may, or may not,

therefore, reside in the electorate. Some,

in attempting to avoid Austin's difli

culty, have located sovereignty in the

people. This has been questioned on

the ground that the people possess no

organ through which they can stamp

their authority. Willoughby has pointed

out that the “Sovereignty of the People"

can only mean the "right" or “might"

of revolution. But this power lies out

side of law, and is not a normal sov

ereignty. Others find this ultimate

sovereignty in "Public Opinion." Pro

fessor Richie has drawn the distinction

between public opinion, as ultimate

political sovereignty, and the political

power of the state as exercised through

established organs.

It is clearly to be seen that, after all,

the attempt to trace sovereignty back

of the electorate leads to confusion and

uncertainty. The criticism of Austin's

theory along this line has no practical

value other than to direct attention to

the fact that there is an ultimate power

which all governmental agents must

reckon with in the final analysis. Of

course, this force is indefinite and diffi

cult to determine. It may be a different

element in different countries or it may

change from time to time in the same

country. It may, or may not, be a

majority of the citizens. It may be

commercial, religious, or political in

nature. More than likely, it will be the

element that is suffering some hardship

through the oppressive measures of the

functions of government. Certainly, that

element which is being oppressed is

likely to attempt to assert sovereign

power.

Austin’s view is clearly wrong when

he regards the location of sovereignty

as a simple matter. It is readily seen

from the previous paragraph that it is

a very difficult matter in a normal state.

Sidgwick, in Chapter XXXI of his "Ele

ments of Politics," in denying the sim

plicity of Austin's analysis, says: “My

view, on the contrary, is that a simple

answer must almost always be incorrect

in the case of modern constitutional

governments, unless a peculiar and care

fully limited meaning is given to the

question; and, even if it is saved from

incorrectness by careful definition of the

question, a simple answer is still liable

to be misleading, because it unduly con

centrates attention on an arbitrarily

selected portion of the facts to which

it relates. I hold that, in a modern

constitutional state, political power that

is not merely exercised at the discre

tion of a political superior,—or that

must, therefore, be regarded as superior

or ultimate,-is usually distributed in a

rather complex way among different

bodies and individuals." Sidgwick has

done more than all others to show the

real complexity and difiiculty that at

tends any efiort to really trace sov

ereignty to its fundamental social

stratum.

This difficulty causes Willoughby to

acknowledge, after a careful considera

tion and criticism of Austin's analysis,

that he almost came back to Austin's

view on final consideration. Willoughby

then says: “The position taken in this

treatise is that those persons or bodies

are the sovereigns who have the legal

power of expressing the will of the state.

Behind these persons we do not need

to look. When we have located these

authoritative, volitional organs of the

state, we, qua lawyers, do not need to

search further.”

CONCLUSION

A study of Austin’s views in the light

of his critics has a tendency to increase

respect for the views of this great English

lawyer. His doctrine of legal sovereignty
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is almost invulnerable. While it may be

defective at points, it is more nearly

perfect than that submitted by any of

his critics. His greatest defect was in

his conception of the sovereignty of con

stitutional law. But, as has been seen,

his ideas were taken from the English

system, and his mistake was only in the

degree of recognition given to the force

of custom. On the side of political

sovereignty, he did not see the real

limits of his problem or the nature

of its complexity. But, practically

considered, he traced the sovereign

power as far as its practical import

ance would justify.

Where are the Law Books?

By FREDERICK C. HICKS

UPPOSE that a lawyer, unham

pered by lack of time and money,

wishes to make exhaustive researches

in any field of legal investigation,

where, in the United States, can he find

the books necessary for his quest? He

cannot find them in any one library,

or in any group of libraries, if indeed

he can find them anywhere in America.

Unless he be possessed of more infor

mation concerning the contents of law

libraries than has appeared in print,

he will waste much time, energy and

money, before he learns where he can

best begin his task. In other words,

the legal literature contained in Ameri

can libraries is widely scattered, and

there is no comprehensive guide to the

contents of these libraries.

According to “Statistics of public,

society and school libraries having 5,000

volumes and over in 1908" (U. S.

Bureau of Education Bulletin, whole

no. 405), there are 109 law libraries and 54

state libraries in the United States.

The latter contain many law books, but

the number has not been ascertained.

Of the law libraries, 46 are in the North

Atlantic states, 34 in the North Central

states, 14 in the Western states, 8 in

the South Atlantic states, and 7 in the

South Central states. Each state ex

cept Delaware, Florida, Arkansas, New

Mexico and Arizona had a state library

of over 5,000 volumes; while New York,

Georgia, Alabama, Ohio, Wisconsin, Min

nesota, Iowa, Nebraska, Kansas, Idaho

and California are each reported as

having two state libraries. The 109

law libraries contained, in 1908, a total

of 1,975,014 bound volumes and 62,125

pamphlets. Of these libraries 28 had

over 25,000 volumes, and 5, more than

50,000 volumes. The largest law libra

ries in the United States are, according to

published reports, Harvard, with 102,826

volumes; New York State Law Library,

83,554 volumes ; Association of the Bar of

the City of New York, 75,722 volumes;

N. Y. Law Institute, 67,398 volumes;

and Law Association of Philadelphia,

50223 volumes. (1908 figures.)

In volumes, the law libraries of the

country are large enough to contain

untold treasures, and, for the most part,

their treasures are untold. It is true

that many catalogues have been issued,

and that it would be possible with much

labor to bring these catalogues together

and compile something like a union list

of legal literature. But the result would

be unsatisfactory, because printed cata
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logues are out of date in growing libra

ries, almost before they are printed.

A union list of books in the whole field

of law would, moreover, be an unneces

sary compilation, since it may be taken

for granted that each law library dupli

cates every other law library along cer

tain well-known lines. The nucleus of

every law library is American court

reports, and federal and state statutes.

It would be a waste of energy to specify

every library which contains the U. S.

Revised Statutes. But to bring out in

relief notable collections contained in

law libraries is quite another matter.

The wave of specialization in the library

world is just beginning to gather force,

and “special” libraries are springing up

all over the country. They have been a

prominent subject of discussion at recent

library conventions, and are acquiring a

literature of their own.

In harmony with this development,

the U. S. Bureau of Education is com

piling the statistics of “special collec

tions in libraries in the United States."

This publication will cover all special

collections, no matter to what class they

belong, and prominent among them

should be special collections of law.

A circular letter containing schedules of

subjects under which information was

especially desired, including “law," and

“intemational law,” was sent out in

November, 1908, to 2,298 libraries each

supposed to contain more than 5,000

volumes. In December, 1909, a second

circular letter was sent to those which

did not answer the first. In addition

many personal letters were written to

librarians. In relation to law a large

response was not anticipated except

from state and law libraries; neverthe

less, a number of interesting collections

were reported as contained in public

libraries and historical society libraries.

Of the law libraries only 2 responded to

the first circular, and 57 to the second.

Personal letters brought more answers.

There is authority for the statement

that, as compared with other special

libraries, such as those in theology,

medicine, education and the social and

physical sciences, the response from

law libraries was poor indeed, indicating

apparently a lack of interest. Law

librarians have until recently held them

selves aloof from the general library

movement, and many' still fail to see

wherein their libraries can be bene

fited by association with other libraries.

The formation of the American Associa

tion of Law Libraries, which holds its

annual meeting in conjunction with that

of the American Library Association, has

done much to dissipate this insular spirit.

Having had access to the reports of

special law collections already sent in,

the writer thought it unfair to the legal

profession, to general scholarship, and

to the law libraries themselves that the

latter should not have a better repre

sentation in the forthcoming report.

The facts are therefore presented in a

legal periodical in the hope that a more

general interest may be aroused.

The circular letters sent out by the

Bureau of Education contained the fol

lowing statement: “In the case of libra

ries devoted to medicine, law, theology,

etc., to which this circular may be sent,

the inquiry is directed not so much to

their collections taken as a whole as to

the separate parts in which they may

be exceptionally strong, and so in all

cases, the more precise and limited the

subjects mentioned, the more valuable

will be the information to the special

student." In the schedule of suggested

subjects, legal literature contains only

the general headings “law" and “inter

national law," while “medicine" has

seventeen sub-headings. This may ac

count for the fact that law librarians
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construed the statement quoted more

narrowly than did other librarians.

Nevertheless, the nucleus for a valu

able report on special collections of legal

literature has been received. The in

formation sent in was classified by the

librarians themselves under the follow

ing headings: Civil and Canon Law,

Jurisprudence and Philosophy of Law,

International Law, Ancient Law, Roman

Law, Foreign Law, Latin-American Law,

Mohammedan Law, American Colonial

and Early Territorial Laws, American,

English and British Colonial Reports

and Statutes, Cases and Briefs, Criminal

Law, Trials, Treatises, Periodicals, Bar

Association Reports, and Railroad Law.

The value of these reports is lessened

somewhat by the facts that terms are

not used synonymously by all librarians,

and that the information is often given

with meager details. The combined re

port thus far compiled is therefore very

fragmentary.

Completeness in a given field of legal

literature may make a collection of

special note, even though other libraries

have many volumes in the same class.

Therefore it is suggested that a re

estimate of the resources of the several

law libraries be made by their librarians

along lines exemplified by the following

‘sample headings. Of course, further

headings and subdivisions will be sug

gested to each librarian by the wealth

of his own library. >

International Law.

1. General.

2. Maritime.

3. Sources, 1'. e., documents, treaties,

proclamations, correspondence, ar

bitrations, etc.

4. Periodicals.

Law.

1. Reports (in English language).

a. American.

Federal.

b. English.

c. Scottish.

State.

11. Irish.

2. British Colonial.

2. Statutes, Session Laws, etc. (in Eng

lish language).

a. American.

b. English.

0. Scottish.

(1. British Colonial.

3. Foreign Law (non-English), Europe,

Asia, Africa.

0 Codes and Compilations.

17. Laws.

c. Court Reports.

L4. atin-America.

0. Codes.

b. Laws.

0 Reports

5 Periodicals

a. In English language.

b. In other languages.

6. Various fields of law, such as Insur

ance Law, Corporation Law, Rail

road Law, Negligence Cases, etc.

7. Treatises.

a. American.

b. English.

c. Other Countries.

There is no class of libraries in which

a greater amount of money, as reckoned

by cost per volume, is invested, than in

law libraries, and no books exceed law

books in practical utility as working

tools. Moreover, the historian, the soci

ologist and the political scientist would

lose their most reliable source material

if the records of civilization, contained

in published laws, were denied to them.

There is every incentive, therefore, to

make known to scholars the r'esources

of our law libraries. The opportunity

offered by the forthcoming report on

special libraries is not merely to present

an array of statistics, but to describe in

words those legal collections which for

any reason are notable. If the sugges

tions contained in this article call forth

any further information, it should be

sent to Mr. W. Dawson Johnston, Libra

rian of Columbia University, and editor

of the report to be published by the

United States Bureau of Education.



The Lawyer's Seven Ages

By K. EKAIBARAYYA

‘ [The Vakils. or native Hindu counselors. practising in the High Court at Madras,

India. held their annual meeting in April of this year. the in being not unlike

that of one of our own bar association meetings. The fol owm verses were read by

a member. for which we are indebted to the Madras Lam jouma .—Ed.]

HE legal world is also a stage,

And the lawyers are but actors—for others.

They have their minor and their major roles,

And one lawyer in his time plays many parts,

His acts being seven ages. At first, the devil,

Toiling and mailing in his master's chambers;

Then the briefless junior with his tattered gown

And helpless, hopeless face, creeping unwilling

From court to court. And then the senior,

Paying measured compliments, with soured abuse

And scorn for the devilish work. Then the leader,

Full of strange schemes to cleanse the profession,

Jealous of its honor and quick to crush for a fault,

Seeking of title and place but what is thrust

To spite the crowd. And then the acting Judge,

Silver stick in front and four thousands a month,

Courteous and kind and pleasing high and low,

Awaiting confirmed bliss and judicial rest:

And so he plays his part. The sixth age shifts

And finds him firmly set, a mighty mass

Of experience with wrinkled wisdom grave,

A hundred thousand disposals to his credit,

Accustomed now to hear without exertion,

With fingers’ ends dispensing Justice

And counting the years and months. Last scene of all

That ends this strange and splendid history

Is titled ease in dark oblivion,

Sans work, sans rest, sans golden links to life.

Personal Reminiscences of the Walhalla Bar

I. HOT AIR EARNS A FEE

By R. T. James, ATTORNEY-AT-LAW, WALHALLA, S. C.

“ EST we forget,"lseizethepresent sonal recollections of incidents in the

moment for recording a few per- practice of some of the members of the



524 The Green Bag

Walhalla bar, since my admission in

1885. These recitals are based on fact.

Whether they be stranger than fiction,

it is left for the reader to say.

A few years ago, a small estate was

in course of administration in the probate

court of Oconee county. At that time

the office of probate judge was filled by

Richard Lewis, a valiant Confederate

soldier, who fought four years for the

cause that was lost. He faced shot and

shell without flinching, and left on the

field of battle around Richmond his left

leg, which was severed from his body,

near the hip, by a cannon ball. He

was the soul of honor, and combined in

an eminent degree the qualities which

rendered him at once fortiter in re,

suam'ter in mode.

A small claim was presented against

an estate by a widow, who was rep

resented by N. Boone Cary, while

the estate in course of administration

was represented by Robert A. Thomp

son. Objections were filed against allow

ing the claim, and testimony taken.

After hearing argument of counsel, Judge

Lewis modestlyintimatedthat he thought

the claim should be disallowed. Mr.

Cary became insistent, and repeatedly

presented the cause of his client in vari

ous aspects, urging in different forms’

his reason for asking that the claim be

allowed. As he wasié‘representing a

widow, who had several small chil

dren, he took the license accredited

to the importunate widow mentioned in

the parable by Him who spake as never

man spake.

As last the judge became weary

and faint, and rather positive in his

ruling disallowing the claim. As a

final remark and parting shot, Mr.

Cary said:

“May it please your Honor: we have

come into this Court pleading the

cause of the widow and the orphan;

we come asking even, simple-handed

justice for the widow and the orphan;

and, if we can't get justice here,

we'll appeal to the Circuit Court of

Oconee county; if we can't get justice

there, we'll appeal to the Supreme Court

of the State of South Carolina; if we

can't get justice there, we'll appeal to

the Supreme Court of the United States

of America, the most august tribunal

on the face of the earth; and if, forsooth,

we can't get justice there, we'll appeal

to the Supreme Court of High Heaven

itself."

The widow, clapping her hands, ex

claims: “Yes, glory to God, we will."

(Laughter)

As soon as order could be restored

court adjourns. The lawyer retires and

graciously accepts a fee of five dollars‘

from his delighted client.

The Merits of Blackstone’s Commentaries

NOTEWORTHY paper on Blackstone

noteworthy alike for its erudition and for

its literary charm-was read at the annual

meeting of the Pennsylvania Bar Association in

June by Hon. Hampton L. Carson of Philadel

phia,the historianof theUnited States Supreme

Court. Mr. Carson's topic was "The Genesis

of Blackstone's Commentaries, and Their Place

in Legal Literature." The strengthzof the

paper was at once recognized, and it certainly

ranks with Professor Dicey's article published

in the National Review last December (see 22

Green Bag 183), as one of the most notable of

the critical estimates of Blackstone which

have appeared in recent years.

Mr. Carson takes pains to defend Blackstone
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from various charges leveled at him by

modern critics. Thus he has been accused

of having been unduly optimistic, and of

having been "a blind defender, if not a rank

apologist, of the most palpable absurdities

and enormi ties." But on the best of authority,

it can be stated that this optimism was the

"natural tone of the age," and Blackstone

merely reflected the spirit of his time. The

following quotation will show Mr. Carson's

attitude toward another charge :—

“Again, Blackstone's definition of law has

been assailed, most forcibly by Austin, who

was the disciple of Bentham. But Black

stone's definition is substantially that of

Hobbes, one branch of which Pollock thinks

profound. Austin, who commented on

Blackstone so severely, although sustained

by Markby, was himself commented on in

sixteen chapters by Professor Clark of Cam

bridge University. Professor Holland, in his

work on Jurisprudence, and Judge Dillon, in

his recent Yale Lectures, dissent from both

Blackstone and Austin, while the late James

C. Carter, Esq, before the American Bar

Association in 1890, stated with clearness and

force the argument against the Austinian con

ception and definition. I refer to this con

flict of views to emphasize the point that

Blackstone's definition is not so easily dis

posed of as Austin in his self-sufficiency

seemed to think."

Moreover, the author of this paper evidently

doubts Austin's competence to criticize Black

stone. uAustin, it must be remembered, was

a civilian with no adequate conception of

the history or character of the common

law. He aimed at reducing every branch

of the law to the scientific precision of

a code, and, enamored of Roman mode-ls, he

ignored the pregnant truth so well stated by

Pollock and Maitland: that ‘the matter of

legal science is not an ideal result of ethical

or political analysis; it is the actual result of

facts of human nature and history.‘ Austin

and his school never gave sufficient weight to

the historical facts that English law, while

largely Teutonic in its origin, became insular

in its scope; that it grew irregularly during

many centuries, resting largely in custom,

partly in legislation, partly in treatises such

as Bracton, Littleton, Coke and others, but

mainly in the decisions of courts, and had

never been reduced to formulated rules or

scientific arrangement."

This is a paper which to be fully enjoyed

and appreciated needs to be read in its entirety,

but lack of space prevents us from doing

more than culling a few choice extracts.

This is how Mr. Carson sums up the merits of

the Commentaries, and we doubt if it has

ever been done before by any writer with such a

combination of succinctness and eloquence :

"We all have often asked ourselves, What

are the merits of Blackstone's Commentaries,

and what is the real service to the profession

which the author performed? The answer may

be secured in two ways—first by reading and

studying his work, and next by examining

his raw materials. . . . The first impression, I

take it, will behespecially if you first examine,

as you should do, the Table of Contents and

Chapter Headings, aided by his own analysis

—that here you have a comprehensive and

General Chart of Public and Private Law,

civil and criminal; a general map in outline,

so to speak, of the domain of English law,

and exhibiting the relationship to each other

of the main divisions. Next you will be im

pressed by his unusual analytical power and

skill. He divides and subdivides and re

divides a subject with logical exactness, and

his chapters and their sections are like the

working drawings of an architect. Then you

will be impressed with the brevity, the pre

cision and the clearness of his definitions,

supported by well-chosen illustrations, and

concise expositions of principles, and finally,

you will close the work with the assertion,

This was not a hard book to read, on the con

trary it was delightful—the style is superior

to that of any other law book ever written.

You sum up then by saying, Here is a master

draughtsman of a legal chart—who knows

the sweep and indentations of the coast

lines their latitude and longitude; who has

marked off the various divisions and sub

divisions with relative accuracy; who has

a due sense of proportion; who has filled

up the central spaces with accurate and strik

ing descriptions of what is peculiar to each

zone; whose illustrations are well selected,

and whose method of presentation is pictorial.

The work leaves a definite and well-rounded

picture in the mind. It is not a digest, it is

not an abridgment, it is not a series of special

essays, it is not a chain of quotations, it is

not a discussion of cases; it is an original

work, well planned, well executed, with the

materials thoroughly fused and welded into

a compact, harmonious whole, as a Statement

of General Principles. . . .
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“To judge of Columbus as a mariner, or

Galileo as an astronomer, you must contrast

them with their predecessors, and measure

them by the standards of their contemporaries.

Pile up on fifty tables in a long ball the books

from which Blackstone drew his materials:

The Treatises of Glanvil, Bracton, Britton,

Fleta——the Mirror of Justices, Fortescue's

De Laudibus Legum Angliaz, Hengham's Sum

ma Magna and Summa Parva, Littleton's

Tenures, Wright's Tenures, Doctor and Stu

dent, Perkins' Profitable Booke, et id omne

genus; the Abridgments of Fitzherbert,

Brooke, Staunforde, Statham, Rolle, Viner,

Comyn and Bacon; the Entries of Lilly, Ras

tall, Levinz and Brown; the Reports in folio

from Aleyn and Dyer all through the alphabet,

to Vaughan and Vernon, more than two hun

dred in number, ‘stout, honest old fellows in

their leathern jackets,‘ accompanied by ‘a

flying squadron of thin reports’; the Year

Books, Coke's Institutes, Plowden's Commen

taries, Finch's Law and Wood's Institutes;

the Histories of Sir Matthew Hale and Madox’s

Exchequer; the Works of the antiquaries—

Dugdale, Selden, Spelman and Camden; the

Statutes at large, edited by Rastall, Pelton,

Sergeant Hawkins, Ruffhead and Running

ton; the Dictionaries of Blount, Cowell, Jacob,

Kelham, Spelman's Glossary and Les Termes

de la Ley; the Special Readings and Moots on

Statutes—such as those of Magna Charta,

Westminster, Uses, Habeas Corpus and the

Act of Settlement; the Special Aids to Prac

tice in the Natura Brevium, Novae Nairationes

and Regula Placitandi—5tate Trials in stately

folios——these, and many others, constituted

the mass-—ingens moles-‘with which Black

stone, while still in his thirties, labored for

years. Of course he had guides through the

wilderness, . . . But he did not content himself

with these; he sought the fountains and ex

plored tributaries, and from the roaring and

turbid mass tumbling through the centuries,

carrying down Teutonic customs, Saxon

dooms, Norman grafts, Plantagenet statutes,

Roman philosophy, canon and ecclesiastical

influences worked into the final stream of

the Common Law as diked and dammed by

hard-headed and resolute English judges,

he distilled a limpid fluid which could be

quafied without disgust. The skill with

which he precipitated the sediment, and got

rid of the nauseating filth, was only equaled

by the mental power with which he com

pressed so huge a bulk into four small quartos.

This, then, was his work—transoendent in

its results as well as marvelous in its beauty."

Judge Putnam’s Recollections of Chief Justice Fuller

T is certain that no one in Portland,

Me., the late Chief Justice Fuller's

own city, knew him as well as did Judge

William L. Putnam of the United States

Circuit Court. He knew him in Bowdoin

College, and maintained relations with him

when the Chief Justice entered upon the

practice of law in Augusta, and corresponded

with him when he moved to Chicago; and

during his long life of activity in Chicago,

before his elevation to the highest position

in the gift of the President of the United

States, Chief Justice Fuller and Judge Putnam

were intimate friends. Consequently, the

following reminiscences of Judge Putnam,

from a recent interview published in the

Portland Daily Press, give a peculiarly

intimate portrayal of the late lamented

Chief Justice.

“Melville W. Fuller loved Maine," said

Judge Putnam, "and particularly Bowdoin

College, from which he was graduated in the

class of 1853. He was especially fond of his

classmates, maintaining a close intimacy

with them throughout his life, always seeking

them out whenever opportunity oflered, and

extending his love and affection for them

even to their children and their friends.

"My friendship for Melville W. Fuller

dates back to the beginning of my course in

Bowdoin College. He was in the class of

1853, a notable class. I was graduated in 1855,

and being a member of the same secret

society as the Chief Justice I saw a great

deal of him. He was a youth of quiet tastes,

reserved of manner, but withal genial and

companionable. He was fond of literature and

had marked literary tastes, inherited, I may

say, from two literary families; for on his

mother's side he was a Weston, a grandson of

Chief Justice Weston of the Maine Supreme

Court, for whom he was named. His father's

family were people of great refinement and

with marked literary abilities, so that Melville
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W. Fuller's fondness for literature was truly

inherited.

"After leaving college he entered into the

practice of the law at Augusta. Early in his

career he distinguished himself, as I well

remember, by a speech he made as the

presiding ofiioer of a great Democratic

mass meeting which was held on the grounds

of the state house at Augusta. Had he

remained in Maine he would early have

attained prominence, but the West called

strongly to him, as it did at that time to many

Bowdoin men.

"He went to the new city of Chicago,

where he entered on the practice of law.

Outside of those who knew him at Bowdoin

and those at Augusta who were intimate

with him, and his family, he was for many

years lost sight of by Maine people; but

there were others who appreciated his worth

and who followed his career in Chicago with

interest. At the Illinois bar Melville W. Fuller

soon won for himself a position of respect

and influence. He was a good advocate and

a good lawyer. There were some lawyers

in Chicago who might have been regarded

as his superiors both as advocates and as

learned in the law, but there were none who

enjoyed the respect and confidence of men

of all political beliefs more than be.

"He was diligent, painstaking and reliable,

with great fidelity to the truth, a clearness

of style and vision, and a keen sense of

justice; and he possessed in a remarkable

degree the quality which won for him as

Chief Justice of the United States the respect

and appreciation of his associates on the

bench; and that was executive ability.

"His appointment as Chief Justice of the

United States by President Cleveland was

not a surprise to me at the time it was made;

though, no doubt, earlier the President leaned

to Mr. Phelps.

“Being frequently in Washington, Mr.

Fuller came in contact with President Cleve

land. He was a friend of Vice-President

Hendricks, whom he nominated in 1886.

Grover Cleveland especially desired to have

about him men of refinement; and Mr.

Fuller possessed this characteristic. I sent

him newspaper clippings and comments on

the subject of his possible appointment, and,

as I now recall it, a letter. I received from

him a characteristic reply, which I have

preserved."

This letter was as follows:—

Law Orrrcn or Inuit.“ W. FuLLln.

152 Dearborn street.

Chicago. April 19, 1888.

Dear Putnam: Thanks for the newspaper and

complimentary notice. I have not thought and do

not think that the President would tender me

the appointment, and have been greatly surprised

at the expressions out here of a belief of that kind.

I assume that his choice would fall upon somebody

already in the public eye through present or recent

public service. I did think you might get it, and

the President knows my opinion of you; but

still l could not tell, of course. — told me last

week at Fortress Monroe that you would probably

receive it if it went East. and that I should if it

came West. but I am sure he was mistaken as to

myself. Of course, 1 will be glad of whatever comes

to you. The world is not so very large, is it? We

rub up against each other occasionally

Very truly,

I. W. FULLER.

“This is an illustration of his true sim

plicity and unafi'ectedness of character,"

said Judge Putnam. I knew the reference to

myself was not based upon good authority.

When the appointment was made there was

much discussion concerning it, and no little

opposition to the confirmation of the Presi~

dent's choice. But Mr. Fuller was confirmed,

and by a very good majority, as I remember

it. Among the Republican Senators who

voted for him were Senator Hale and Senator

William P. Frye of Maine. The Republican

Senators from Illinois were among his most

stanch supporters and advocates. Senators

Farwell and Cullom told President Cleveland

that if Melville W. Fuller were named he

would be confirmed, and he was. Not only

these Senators, but the people generally

throughout Illinois, where he had lived for

many years, entertained great respect for his

character and ability; and the years which

have passed since then and his service as

Chief Justice have gone to show that their

estimation of him was correct. We who knew

him well were not surprised at his subsequent

record in this high office.

"He won the respect of all the Senators

and the entire country by his superb address

on Washington in the House of Representa

tives soon after his appointment as Chief

Justice. For literary style, cleamess of

thought and simple eloquence I know of

few addresses which could be said to be

superior to this.

"As Chief Justice, Melville W. Fuller ranks

well among the great men who have held

this position. I do not claim that he was the

peer of the great Marshall, but he ranks with

Waite, and with others. His clearness of
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expression, and his able administration of the

affairs of the position he occupied, have

never been excelled. I do not believe that

there ever has been a Justice of the Supreme

Court of the United States who was more

loved than Melville W. Fuller. His associates

entertained for him great affection. The

lawyers who came before this high tribunal all

subscribed to the same sentiments. He was

always courteous, painstaking and thoughtful.

His keen sense of justice was never at fault,

and above all and better than all, as Chief

Justice, Melville W. Fuller had the confidence

of the people of the United States.

"I think that one of the most lovable

things about him was the affection he had

for his old home, his old friends and his native

state. Twice a year, almost without fail,

he visited his old friends at Augusta. He

called upon all of those who were left whom

he knew, and took delight in it. In Augusta

these visits were looked forward to by many

people with pleasurable anticipations.

“No less did he cease to remember his

classmates, and his youthful friends. I

might mention instances where the Chief

Justice took great pleasure in exerting his

influence in the interest of these classmates

and friends of his youth. In Washington

he lived simply, but maintained the dignity

of his high ol‘fice. As a lawyer he had acquired

a modest competence. Those he entertained

were always charmed by his delightful

manner, and having once come to meet the

Chief Justice on the social plane they never

ceased to admire the man afterwards.

“Among other things, he possessed those

qualities which are never found wanting in

men who are truly great,—a thorough sense of

humor and deep religious conviction. I recall

especially one incident which well worked out

his sense of humor. We were members of

the same secret society and it happened that

we had admitted to membership a man whom

we later found a little 05 color. I was one

of the most active in bringing about his ex

pulsion from our society. A little later, when

names of our class came to be presented

for election to the Phi Beta Society, my name

was the first, and it was black-balled. It

required but one black ball to prevent ad

mission; and, as we afterward ascertained,

this black-ball was thrown by the father of

the young man whom I had been instru

mental in expelling from our society. There

was a great hubbub, and the excitement

increased when other members of the class,

as their names were presented, were in turn

black-balled. In the midst of this excitement

up jumped the future Chief Justice, then barely

out of college himself, and said that if his

friend Putnam were not admitted he should

persistently attend every meeting and black

ball every name presented until Putnam

was elected. Theneupon they had another

ballot and I and the entire list was elected.

The Chief Justice regarded this as a great

joke on me, and delighted in telling the story.

He said: ‘Putnam, that's the best piece of

work I ever did.'

“I have not attempted in this rambling talk

to give expression to a just and fitting eulogy

of Melville W. Fuller. I do not know that

I could do him justice if I should try, but I

have talked of him as I knew him and loved

him. In life he met every requirement of a

good citizen,—- an able lawyer, a patriotic and

conscientious official and a kind, considerate

and faithful friend. He did much for Bowdoin

College, for his native state and city. During

his lifetime he reflected great honor upon

this state, and his memory will long endure."

To the foregoing portrayal, on the intimate

side, of the personality of the late Chief Jus

tice, we are pleased to add that given in a

private letter written by Mr. Justice Holmes

to Judge Putnam shortly after the funeral.

This letter is published with Justice Holmes'

permission on request, with the omission of

such parts as are purely personal. It may be

well to explain, for the benefit of some readers,

that Mrs. Francis is the daughter of Chief

Justice Fuller:—

Beverly Farms, July 12, 1910.

My dear Judge Putnam :—

Many thanks for your letter and the news

paper which (both of which) I read with much

pleasure. . . .

Poor Mrs. Francis was alone when the

Chief died. . . . I think she showed all the

Chief's courage, and also a cool head and

executive capacity under the most trying cir

cumstances.

The services at Sorrento moved me through

and through. It was a beautiful day, and

there was no false note. The coflin, spread

with a coverlet of flowers, was put on a buck

board to go from the house to the church; the

birds were singing; the clergyman, a fine

fellow whom I dare say you know, read

extremely well; a little choir of four young

men sang touchingly. The church, built by



Medical Expert Testimony 529

Richardson, was the right thing for the place.

It is rare indeed for me to find everything so

conspire with the natural feeling of the

moment. . . .

I think the public will not realize what a

great man it has lost. Of course, the position

of the Chief Justice differs from that of the

other judges only on the administrative side;

but on that I think he was extraordinary. He

had the business of the court at his fingers‘

ends; he _was perfectly courageous, prompt,

decided. He turned 05 the matters that

daily (211 for action easily, swiftly, with the

What Can Be Done to Improve the Conditions of

least possible friction, with imperturbable

good-humor, and with a humor that relieved

any tension with a laugh. I never thought

the time had come when it would be well for

him to resign until this last term. when he

seemed less rapid and certain than heretofore.

l was beginning to worry when the solution

came at the ideal moment. I think no one

should repine, although to his children, to his

friends. and certainly to me. the loss will be

great.

Very truly yours.

0. W. HOLMES.

Medical Expert Testimony?

“THERE is no place in the common law

scheme of trial," writes Judge Wil

liam Schofield of the Massachusetts Superior

Court, in journal of Criminal Law and Crimi

nology, where the medical expert can be

put, “except among the witnesses. He cannot

be a judge or a juror." Moreover, when

the practice of mlling expert witnesses, who

are now so often summoned to testify in

actions for personal injuries, homicide cases,

and will cases, was first introduced, they

soon came to be treated by the courts just

like any other witnesses. They were se

lected and called by the parties, the pro

duction of evidence and witnesses being

not the duty of the court but the right of

the litigants. The trial judge may in special

circumstances order a person to be called

as a witness who is shown to have knowledge

of material facts; but, continues Justice

Schofield, “this right of the judge is excep

tional, and rarely exercised, and nowhere

clearly defined." The custom, therefore, of

calling medical expert witnesses ad libitum

is fully established by custom, so fully es

tablished that it cannot be changed except

by legislation.

Indeed there are some lawyers who aflirm

that even legislation cannot change the

custom, on the ground that it is a funda

mental constitutional right. From this

proposition, however, Justice Schofield very

emphatimlly dissents, in the following

words:—

“In 1905 a committee of the State Bar

Association of Michigan, in reporting a draft

of a bill which has been enacted by the

Michigan legislature, said :—

“The radical reformers say that the courts should

select and fix the compensation of all expert wit

nesses. Your committee believes that there are

constitutional objections to the court making such

selection. Parties have a right, under the law,

to select their own witnesses.

"In January of this year a committee of

the Bar Association of the State of New York

reported :—

“That every party to an action, civil or criminal,

has the constitutional right to call such witnesses

as he may deem important to the maintenance of

his cause, and the right to cross-examine those

who may be called against him.

“I do not assent to those opinions. There

is no provision of the federal Constitution or

of any state constitution, so far as my know

ledge extends, which secures to a party the

right to select his witnesses. The federal

Constitution protects the right of trial by

jury, of confrontation in criminal cases, and

grants to the accused the right to com

pulsory process to summon witnesses in his

defense, and secures in all cases due process

of law. The constitutions of many of the
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states contain similar provisions. Neither

the federal nor any state constitution, so

far as I have examined the state consti

tutions, expressly provides that a party

may select his witnesses. On the contrary,

the rules of evidence and the qualifications

of witnesses are wholly under the control of

the legislature. I believe that the legisla

ture has full control over the subject of expert

testimony, saving only to the defendant the

right of confrontation in criminal cases."

How, then, shall the state exercise its

control over the subject of expert testimony?

To begin with, the Continental plan which

it is proposed partly to adapt to this country,

whereby the selection of expert witnesses

would be committed not to the parties but

to the state, by means of proposed of’ficial

designation by the court of a list of eligible

experts, would certainly be abortive in its

operation. For every bill or statute which

Justice Schofield has seen, he says, “contains

the express provision that nothing in the

act shall preclude either party from summon

ing and using other expert witnesses at the

trial Until public opinion or legisla

tive opinion shall be so changed as to make

it possible to prohibit the selection of medical

expert witnesses by the parties, there is no

practical advantage in enacting statutes

which provide for the appointment of experts

by the court. The parties will go on select

ing their own experts, and medical expert

testimony will go on as it was before. If

authority should be given to the court, as

is given in the Michigan statute of 1905,

and in proposed statutes in other states, to

appoint experts on its own motion, and to

call them as witnesses subject to cross

examination, the result will be merely to

add a third class of experts to those selected

by the parties, and to increase the number

and possibly also the variety of medical

expert opinions. The fact that the ofi‘icial

board or list of medical experts cannot be

made exclusive is a strong and practical

reason against adopting the system of offi

cial medical expert witnesses in the United

States.H

Justice Schofield, it will be noticed,

assumes that the list of medical experts

will not be made exclusive, even though he

denies that the parties have any constitu

tional right to call such witnesses as they

choose. Yet he clearly considers the belief

in the right so firmly established that the

practice cannot be so radically changed as

to make the official board of experts exclu

sive. He is opposed, however, to the plan

of ofiicially designated experts under any

circumstances, for the following reasons:—

“(1) It is not probable that the most

eminent physicians could be induced to

accept appointment on a board or list of

official medical experts. It would be as

unreasonable to expect the leading physi

cians to serve for the compensation which

the court could award as to expect the leaders

of the bar to sit as auditors or masters for

the usual legal compensation of $15 per

day. The result of establishing an official

list of experts probably would be that they

would not be equal in quality, on the whole,

to those selected by the parties. (2) If a

permanent board or list of medical experts

should be established, the power of appoint

ment ought not to be vested in the courts.

The number of experts required would be

considerable, the appointments would be

valuable to some physicians, and the system

would expose the judges to a kind of soli

citation which would bode no good to the

courts. (3) Neither the judges nor the

officers of any branch of the government

can be assumed to have special knowledge

of the qualifications of physicians to serve

as medical experts.

"Finally, to my mind, the grand reason

why we should not adopt the Continental

system is that it would be giving up, in an

important matter, the time-honored prin

ciple of individual freedom which pervades

and animates the old common law, and the

Anglo-American law as well. If an emi

nent physician should be sued for malprac

tice, he would surely deem it a great hardship

if he could not select and present to the

court in his defense the best medical experts

whom he could obtain who would give testi

mony in his behalf."

So the control of medical expert testimony

is not so much to be sought by regulating

the mode of their selection, concludes Justice

Schofield, as by regulating their compen

station:

“The compensation of medical expert wit

nesses is probably of more importance than

the method of their selection. Large fees,

and especially large contingent fees, depend

ing upon the result of the litigation, cannot

fail to have an influence upon the testimony

of medical experts. Such fees are likely to
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cause them to forget their obligations as

witnesses, and to feel that they are employed

andi'paid as advocates. This is a subject

which legislation can regulate, and, as it

seems to me, ought to regulate. . . . The

law, as it seems to me, ought to put medical

experts thoroughly and unmistakably in the

class of witnesses by fixing their compensa

tion for attendance at court at a reasonable

sum, and taxing the amount in the costs, as

in the case of ordinary witnesses, and also

by providing that the compensation to be

paid to them for services in preparing to

give expert evidence shall be such reasonable

sum as may be approved by the court in

each case, and that any contract for a larger

sum or a contingent fee shall be invalid."

justice Schofield goes on to say, however,

that no single remedy will cure all existing

evils. In fact, he declares the evil of

prejudiced, partisan testimony to be funda

mentally a moral evil, requiring for its treat

ment the creation of a deeper conviction,

in the mind of the expert, that it is his duty

to testify always in a judicial and impartial

manner, without overvaluing the success of

either party to the suit. And we are in

formed that “legislation is not the sole,

nor even the principal remedy."

But when Justice Schofield denies the like

lihood of legislation ofiering much in the

way of remedies, he does not mean to imply

that the common law itself may not afiord

a large share of its solution. For he says :—

“A committee of the Bar Association of

the State of New York, in its report, sub

The Knock

mitted this year, summarized the evils of

medical expert testimony in six propositions,

three of which were as follows, viz. :—

"First. Want of satisfactory standards of ex

pertness, with its result of inviting the testimony

of charlatans.

"Second. The prolongation of trials and the

consequent increase of expense on account of the

number of witnesses.

"Sixth. An unfortunate tendency upon the

part of some trial judges to permit incompetent

so~called medical experts to testify to opinions

predicated upon widely unrelated fact, and under

oath to express views which are but the specula

tive vagaries of ill-informed minds.

"Of course this report was made with

reference to conditions existing in New York.

It is manifest that the evils above stated are

all within the common law powers of the

trial courts, without the aid of statutes.

The trial judge determines the competency

and qualification of all expert witnesses,

subject to very slight control by appellate

courts. At common law he can limit the

number of medical expert witnesses, pre

vent the abuse of the right of cross-examina

tion and the abuse of the right to put hypo

thetical questions to experts. If these

powers were fully exerted, much good would

result. Judge Garrison, of the Supreme

Court of New Jersey, in a published address,

has said that it is useless to look to the courts

for a remedy because these evils have grown

up in the courts. The blame does not rest

wholly upon the trial judges, for in many

states they have been deprived by the legis

latures of much of the power which they

had by the common law."

at the Door

By EDGAR WHITE

"It was not very long, hardly more than a quarter of an hour, before the

knock which told that the jury had come to their decision fell as a signal for

silence on every car. It is sublime—that sudden pause of a great multitude,

which tells that one soul moves them all."—“Adam Bede," by George Eliot.

THE evidence is all in. Analytical pyro

technics by the lawyers have closed.

Now, we're waiting—waiting with furtive

looks towards a certain door to one side of

the big room.

Near the judge's stand is a group of barris

ters, telling of trials in the long ago, relating

jokes and laughing. They're waiting, too.

Back the other side the bar rail, in the place

reserved for spectators, are several men

and women, remnants of the eager crowd

that listened last evening till the watchman

called the turn of the night. Waiting, too,

these morbidly curious stragglers.

Three or four reporters, among them a

woman who does the "human interest" work
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for a yellow journal, sit about a long table,

mentally arranging pictures of the climax.

Waiting-just waiting for the—

Inside the bar, his arm resting on a round

table, sits a fair-haired boy of twenty or

thereabouts, his weak blue eyes shifting about

from face to face, as if afraid to linger long

anywhere. Right close to him sits a woman

in black with a handsome but anxious face.

She might pass for middle age, but for her

gray hair. It was dark six months back.

People glanced indifierently at the boy,

but when they looked at her, their faces

softened. She was undergoing one of the

crosses of motherhood. Through it all she

had been brave, encouraging by a pressure

of the soft hand, or a reassuring look from

the kind, gray eyes. Yesterday and the day

before, and the day before that, and other

days, she had worn an attractive white waist,

but today she was attired in solemn black,

as if she were going to a funeral.

The gray-haired woman and the boy with

the shifting blue eyes were also waiting.

But what a desolate wait is theirs! The

laughter comes to them from across the

room, and though they know they are not

the subjects of it, it pierces to the quick.

Did these men not know that on the day

when souls are arraigned to give an account

for deeds done in the flesh there is no laughter?

The door to the corridor is opened fre

quently by lawyers and others passing in

and out. Every time it groans upon its oilless

hinges a chill sweeps over these two who

watch and wait, for they know that by and

by a signal will come, another door will creak,

and twelve solemn men will enter, stepping

softly one after the other, like at a funeral.

They remember the looks of these men as

they went out to that room, and recall, with

an icy sensation around the heart, that every

one of them averted his face as he silently

filed by the accused and his mother.

They try to borrow some hope from the

ringing speech of the lawyer who spoke last

for the defense. He was an old man with a.

halo of silver-white hair crowning his broad

forehead, and he had deep blue eyes that

sparkled and flashed as he told the jury the

boy prisoner was no murderer, and should

not be hanged. And then they remembered

with what fine courage he had shaken his

clenched fist at the cruel men on the state's

side and challenged them to reconcile their

evidence with any hypothesis of guilt. Not

only that, he took the state's witnesses one

by one, tore their testimony into shreds

and stamped it under his righteously indig

nant feet.

It was finely done, and the dear old mother

just ached to throw her arms around the

good man and tell him of her grateful heart.

But then, following the sequence, she

recalled that a big fat man, with a red head

and still redder mustache, got up and turned

upside down everything the white-haired

gentleman had said, and actually tried to

make the jury believe that it would be doing

a lawful and highly praiseworthy act to tear

from her arms that boy of hers—that boy

she adored as she did her God—and string

him up to some black, ugly-looking gallows

tree like a common felon! How could he

talk so in the presence of a mother? She

wondered how his mother would feel had he

been in the place of her boy, and she longed

to tell him.

And as he went along in his merciless,

incisive way she remembered how the jurymen

had straightened up and showed more interest

than when the old man talked. She sought

to catch their eyes, and to plead in her way

with them, but as the red-headed man went

on the jurymen seemed to resolutely avoid

her.

A knock on the door! Now, they are com

ing! Your hand ! Be strong, my boy-God and

mother are herel

With solemn tramp the twelve filed by

and took their seats in the box, just to one

side of the judge's stand.

The judge, being summoned from his

private room, entered and took his place

at the desk. Then he rapped for order.

From the corridors the crowd poured eagerly

in. The reporters at the long table picked

up their pencils and were alert for every move.

Sheriff and bailiffs stood about importantly.

In the tense silence the judge's voice sounded

sharp and clear:—

"Have you a verdict, Mr. Foreman?"

HWe have."

"Pass it up."

"Courage, sonl

Listen!"

"We, the jury, find the defendant not guilty!"

"Thank God! My child is saved! My child

is saved!"

Macon, Mo.

He will guard the right!
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SOCIAL PSYCHOLOGY

‘psycholosigal In retations of _Society. _By

Michael M. vrs,]r., .D. Columbia University

Studies in History, Economics and Public Law.

v. 33, no. 2. Columbia University, New York. Pp.

260. (32.50.)

R. DAVIS'S work derives its chief interest

for the lawyer from its extended study

of the sociological views of the distinguished

criminologist Gabriel Tarde. Scattered

through the large number of writings issued

between 1880 and 1904 and nowhere collected

in a succinct form are the fragments of Tarde's

interesting theory of society, which Dr. Davis

has also made the subject of an earlier mono

graph ("Gabriel Tarde: An Essay in Socio

logical Theory," 1906). In the present work

we have a valuable criticism of Tarde's

three principles of invention, imitation, and

opposition. The artificial character of Tarde's

philosophy is clearly brought out without

detracting from the soundness and value of

the greater part of his conclusions. The point

of view of the author is favorable to the

formation of a sane judicious estimate of

Tarde's merits and shortcomings. 'Such a

full discussion is fruitful and welcome. The

author has also added a complete bibliography

of Tarde's sociological Writings, most of which

have not been issued in English translations.

It is interesting to note in this connection

that Tarde's "Penal Philosophy" is one of

the works chosen by the American Institute

of Criminal Law and Criminology for publica

tion in its series of criminological classics.

It can scarcely be doubted that Tarde will

receive steadily growing attention from

students of social and legal science in the

next few years. Dr. Davis considers that

with the exception of Marks and Herbert

Spencer, "no social thinker of his generation

has put forth a thought which has a greater

clarifying power over so large a mass of

human facts."

The present work aims to formulate prin

ciples of social psychology. The subject

considered is not that of the individual

consciousness, but the phenomena of inter

action between individual minds and wills.

The author considers that he is not treating

of “self-consciousness" but of what he calls

“inter-consciousness," and he does not seem

entirely to avoid some pitfalls of terminology

which mar an otherwise clear presentation

of his ideas. He devotes four of the opening

chapters to "The Social Mind." a concept

which is found in much of the sociological

literature of the day. As in dealing with

social forces we are concerned with a multitude

of minds and their action upon one another,

and the phenomena of public opinion and

social action are comprehensible only when

studied in terms of the individual, it is diflicult

to see what warrant there is for the notion

of a social mind. Such a concept appears

to involve the reduction of a plurality of

intelligences to a fictitious unity, and the

social mind would seem to be little more than

a metaphysical entity not simply of no

help to scientific investigation, but decidedly

a hindrance. Dr. Davis, however, expresses

his satisfaction with Professor Giddings's

analysis. Professor Giddings has called the

social mind "a phenomenon of individual

minds acting simultaneously, and especially

of individual minds in communication with

one another acting concurrently." The

writings of such writers as Giddings, Baldwin,

Ellwood, Ross, and Durkheim have appar

ently influenced Dr. Davis in his theory

of a social mind. His position is therefore

sustained by ample authority. But like

most of the other writers, he has to insert

qualifications in his definition of the social

mind to avoid falsifying the facts, and he

might have saved himself and his readers

some trouble by starting from the postulate

of a multiple social consciousness, instead

of a social unity which merely to mention

is to make absolute.

This defect, however, will be found, on

close inspection of the materials of the work,

for the most part to be a fault of terminology

rather than of subject-matter. The mistake

does not seem to be made of over-emphasizing

the collective at the expense of the individual

aspect of human life, nor does the fiction of a

social mind entrap the writer in the syllogisms

of a chimerical realism. In the course which

he takes doubtless may be found a partial

justification for a term the use of which is

shared with other sociologists. It may be

misleading and of doubtful propriety to speak
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of the “social mind," but the term may be

sometimes convenient to apply, rather im

pressionistically, to the important group

of complex phenomena which supply the

subject-matter of social psychology.

A review of sociological theory with

appended criticisms is what is here attempted,

rather than an independent exposition of the

author's own views. Consequently Dr. Davis

reaches his own doctrines by a roundabout

path, and does not devote so much space

to them as to those of other writers. His

treatise yields a number of broad generaliza

tions with regard to the inter-action of social

forces. Because of their breadth and gener

ality these principles are not very striking, nor

are they likely to prove of much practical

use except as a starting-point for supple

mentary investigation. A partial application

of some of these principles to problems of

personal and social life is attempted, but

within too restricted a space to yield note

worthy results. The treatise is of considerable

literary merit.

 

CASTE IN INDIA

The History of Caste in India. With an appendix

0n Radical Defects of Ethnology. By Shirdhar

V. Ketkar, A. M. (Cornell). V. 1. Taylor 8:

Carpenter. Ithaca, N. Y. Pp. xv, 170+index

22. ($1.50.)

HIS is a book which should help to bridge

the gulf between the East and the West.

Hardly ever before has a Hindu written so

intelligently in the English language of the

institutions of his own land. Caste in India

is very diflicult for an American to understand,

and he can grasp something of its raison

d’etre in these pages and thank the author

for being sufficiently heterodox, from the

Brahminical point of view, to be in a position

to interpret Indian civilization in terms

which we can understand.

He points out that caste may become a

world problem, for wherever the Hindu

emigrates he carries with him his own institu

tions. He aims at teaching at least a partial

solution of this problem. The absurdities

of ‘the caste system frequently arouse him to

vigorous denunciation. He does not pro

pound a complete answer to the problem,

and seems to consider that it is not feasible

nor wise to destroy the caste system root

and branch. In one place he intimates that

this system might have better results if the

privileges of the higher castes received fuller

recognition under British rule, so that their

strength would be enlisted on the side of

social order and progress.

Three purposes predominate throughout

the work, and they are commingled in such

a way as to interfere with an orderly arrange

ment of material. The historical purpose is

by no means paramount. The writer finds

the beginnings of Indian institutions vague

and obscure, and he takes up the reader's

time to study and appraise a mass of evidence

derived from the legendary and religious lore

of the race. The historical purpose thus

becomes subordinated to a critical purpose.

Furthermore, the author's rambling observa

tions on the philosophy of caste are inter

spersed in such a manner as to introduce

some irregularity into his treatment. But

his pages are by no means free from

penetrating analysis of Hindu customs.

Mr. Ketkar rejects the ethnological theory

of caste because he believes that ethnological

evidence is of value only when races are

classified with reference to the degree of

permanence of their physical characteristics.

He thinks that our present knowledge does

not warrant deductions from racial character

istics observed in India at the present time

regarding the ancestry of the people of today.

The racial difierences between Aryans and

Dravidians are not so great, he declares, as

ethnologists have tried to make out. He

does think that a conquering race will tend

to form a new caste cleavage, but he does

not believe that the caste cleavage directly

follows the line of race cleavage. On the

contrary, he is of the opinion that other

factors enter very largely into the formation

of castes. Among these he attributes im

portance to economic factors, and he also

strongly emphasizes the influence of religion.

Brahminism has closely connected the senti

ment of purity of blood with that of moral

sanctity. Marriage to a woman of lower

caste is not only retrogression but sacrilege.

The Hindu believes that the Brahmin who

marries a Shi'idra will suffer everlasting tor

ments after death. The doctrine of karma

makes all the castes shrink from marriages

for which they would have to pay the penalty

of reincarnation on a lower plane. Thus Brah

minism tends to perpetuate and strengthen

the endogamous spirit of caste, just as

Christianity, by laying emphasis upon the

brotherhood of man, promotes the opposite

tendency. The author intimates that if the

Southerners of our own country had not

taught the negro Christianity there might
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have been no negro problem. His comments

on the interrelation between the religion

and the customs of India are most illuminating.

His analysis of the origin of caste, however,

is not searching enough to explore the

mysteries of that racial spirit of which

religion is merely the expression. To what

would such an inquiry lead? is it not possible

that the peculiarly speculative and elaborately

ceremonial character of the Brahmin religion

sprang originally from the superstitious

veneration of an ignorant inferior race for

an enlightened conquering one? If so, the

ethnological factor may have more ultimate

importance than the religious factor.

The laws of Mann receive so great an amount

of attention because the author looks to

them for light on social conditions in the third

century. The document examined is the

Manava~dharma-shastra. In the interpreta

tion of this document Manu is portrayed as

a humane legislator, and we are informed

that the most drastic penalties directed to be

imposed for infractions of the moral code

are not penalties which were actually exacted,

as the crimes were too rarely committed,

but were merely picturesque threats inserted

to give rhetorical emphasis to the heinousness

of various forms of sacrilege. Mr. Ketkar

thinks that a like purpose animated some of

the Old Testament lawgivers, and that their

code of laws was not so cruel as one naturally

infers. At all events, Manu is held up before

our eyes as one too benign to sympathize

with the caste system in its more extreme

phases. While he pictures a society in which

there are four leading castes he does not

preach the doctrine of a multitude of sub

castes, and Mr. Ketkar does not hold him

responsible for that growth of caste in its

more pernicious forms which has come

largely since the promulgation of the laws

of Manu.

The author shows his familiarity with the

history and literature of India, and his work

exhibits careful research in fields inaccessible

to Western scholarship. He shows himself,

however, without a profound knowledge of

the Western literature of comparative social

science, neither is he always sufficiently

cautious in advancing original opinions or in

criticising the views of others on subjects

which have received ripe scholarly discussion.

His intellectual keenness and painstaking

industry afford basis for the hope that he may

yet learn more accurately to measure his own

powers, which are considerable but not fully

disciplined. If he can do this, notable paths

of achievement await his exploration.

 

THE MASSACHUSETTS LEGACY TAX

The Legacy and Succession Tax of Massachusetts.

By Elisha H. Brewster. Little, Brown 8: Company,

Boston. (82 net.)

HIS book contains the text of the Massa

chusetts direct inheritance tax and a

discussion of the questions of constitutional

law and interpretation which have arisen

under it. It contains an appendix of forms

and an excellent index. The taxation of

inheritances on any considerable scale in

Massachusetts is comparatively recent. The

decisions under our statute are few. The

author has accurately analyzed those decisions

and has given an illuminating statement of

the questions that have so far arisen. In

addition, he suggests questions which have

arisen in other jurisdictions and cites their

decisions. He is apparently not as familiar

with the practice of the ofi'ice of the Tax

Commissioner as with the decisions of the

courts or he would have mentioned the fact

that it has not been his practice to tax shares

in foreign corporations owned by resident

decedents, although our courts have held

that the certificates are properly taxable

within the jurisdiction under the direct

property tax. This, however, probably is a

result of political considerations which a

lawyer would not anticipate. The book will

be needed by all who deal with inheritances

until more decisions of our court justify a

fuller treatment.

 

NOTES

Sturgis& Walton Co. announce that they will

publish this autumn a book to be entitled "Famous

Impostors." It is written by Bram Stoker, the

well-known novelist and biographer of Sir Henry

Irving. Mr. Stoker will present various types

of swindlers, pretenders and humbugs of inter

national reputation. The book promises to be a

very diverting and dramatic study in human

gullibility.

One of the recent publications of the New York

State Library is "Bibliography 47" (Bulletin 464)

which contains a revised list of medical serial pub

lications, compiled by Ada Bunnell, and also a

bibliography of medical jurisprudence. by W.

Burt Cook, Jr. The former is an up-to-date m

vision of a list first printed in 1905. The latter is

a classified index, arranged under leading topics,

of books and periodical articles in the State Library,

relating to medical jurisprudence and related topics.

The late C. H. Monro's translation of the Digest

of Justinian is a scholarly piece of work which will
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form a useful addition to the library of every stu

dent of Roman law. The second volume, contain

ing books vii to xv, is now published in this coun

try by G. P. Putnam's Sons. At the time of Mr.

Monro's lamented death 336 pages of this volume

had been printed, and the rest was in manuscript,

which had not received his final revision, but

which it was thought proper to print substantially

as it stood. The value of this version of the text

of the Digest can hardly be overestimated.

 

BOOK RECEIVED

RECEIPT of the following books is ac

knowledged:—

Administration of Justice in the United States.

Annals of the American Academy of Political and

Social Science. v. 36, no. 1 (July, 1910). Phila

delphia. Pp. 217. (81.)

Introduction to Political Science; a treatise

on the origin, nature, functions, and organization

of the state. By James Wilford Garner, Ph. D.,

Professor of Political Science in the University of

Illinois. American Book Company, New York.

Cincinnati, Chicago. Pp. 606+ 10 (index). ($2.50.)

Handbook of International Law. By George

Grafton Wilson, Professor of International Law

in Harvard University. Lecturer on International

Law in Brown University and in the United States

Naval War College, American Delegate Plenipoten

tiary to the International Naval Conference,

Associé de l'Institut de Droit International. West

Publishing Company, St. Paul. Pp. xxi + 482 + 106

(appendices and cases cited)+ 33 (index). ($3.75

delivered.)

Jewett‘s Manual for Election Oflicers and Voters

in the State of New York; containing the new

consolidated election law, as amended to date. with

annotations, forms and instructions. By F. G.

Jewett. 18th edition. revised and enlarged by

Melvin Bender and Harold J. Hinrnan, of the

Albany bar. Matthew Bender8z 00., Albany.

Pp. xxii+ 288 (election law)+ 271 (constitutional

and statutory provisions, forms, etc.)+83 (index).

(Cloth, 84; paper, $3.50.)
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flrliclu on Topics of Legal Science

and Related Subjects

Aerial Navigation. “The Air—A Realm of

Law, II." By G. D. Valentine. 22 juridical

Review 85 (July).

Alien Protection. “The Basis of Protec

tion to Citizens Residing Abroad." By Sena

tor Elihu Root. 4 American journal of Inter

national Law 517 (July).

The opening address at the fourth annual

meeting of the American Society of Inter

rlisilzganal Law, Washington, D. C., April 28,

Anarchy. See Government.

Bench and Bar. “The Sheriff in Scotland."

By James Ferguson. 22 juridical Review

105 (July).

Blockade. “The Legal Basis of the Rules

of Blockade in the Declaration of London.”

By Denys P. Meyers. 4 American journal

of International Law 571 (July).

Taking up the articles of the Declaration

of London, the Writer considers them with

reference to British and American decisions

involving blockade, closing with an expression

of his admiration for the work of the framers

of the Declaration.

Conflict of Laws. "Locus Regit Actum."

By Prof. A. V. Dicey. 26 Law Quarterly

Review 277 (July).

Approving the decision of the French

Court of Cassation in Gesling v. Viditz (1909),

Clunet, xxxvi, p. 1097, sustaining the validity

of a will made in France by a British subject

in accordance with the formalities required

by English law, butJ,not those required by

French law.

Conservation of Natural Resources.

“ ‘Home Rule’ for the Public Land States."

By Clarence T. Johnson, State Engineer of

Wyoming, in collaboration with James Ste

phenson, Jr., State Engineer of Idaho. Edito- _

rial Review, v. 3, p._701 (July).

The writers indicate many of the grave

objections to the administration of natural

resources from the seat of the federal govern

ment at Washington.

Conveyancing. See Real Property.

Corporations. “What is a Company?"

By Frank Evans. 26 Law Quarterly Review

259 (July).

The author's lucid definitions of a company

are probably applicable in the United States

as well as in England.

"The Return of a Company's Capital to

Its Shareholders." By W. Strachan. 26

Law Quarterly Review 231 (July).

See Public Service Corporations.

Defamation. " ‘Want of Probable Cause’

in Judicial Slander." By John Bartholomew.

22 juridical Review 132 (July).
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lthicl. "Retr'ibution and Deterrence in

the Moral Judgments of Common Sense."

By P. C. Sharp and M. C. Otto. International

journal of Ethics, v. 20, p. 438 (July).

The widespread popular prevalence of the

idea of retributive punishment formed the

subject of a previous paper by these authors

(see 22 Green Bag 340). The account of the

same inquiry is here extended.

"The Classification of Ethical Theories."

By Jay William Hudson. International

journal of Ethics, v. 20, p. 408 (July).

The writer finds no classification of ethical

theories in existence which is satisfactory

as regards completeness, and outlines his

own plan for a classification to which those

of Seth, Mackenzie and Muirhead approach

more closely than do those of any other

writers.

“Spencer as an Ethical Teacher." By

H. S. Shelton. International journal of

Ethics, v. 20, p. 424 (July).

The author considers that the "Principles

of Ethics" is not without faults both of

commission and of omission, yet it contains

much that is both original and true.

Eugenics. “The Scope of Eugenics." By

H. J. Laski. Westminster Review, v. 174,

p. 25 (July).

The author quotes Heine, “A man cannot

be too careful in the selection of his parents,"

and adds, "that may seem paradoxical,

but it is a profound biol ical truth." He

believes that legislation ould not be so

{iramed as to tend to the production of weak

ngs.

"National Eugenics in Relation to Immi

gration." By Robert De C. Ward. North

American Review, v. 192, p. 56 (July).

A sensible and persuasive appeal for the

proper selection of our alien immigrants.

Government. “The Co-operative Nature

of English Sovereignty, II." By W. W. Lucas.

26 Law Quarterly Review 247 (July).

Continued from 26 Law Quarterly Review 54

(see 22 Green Bag 182). The powers of the

Crown are here discussed, as powers exercised

by the King in his official capacity as agent

0 the realm, and as totally distinct from the

will of the monarch, which is a different

matter. "Constitutionally the executive

is subrogate, because it carries out instruc

tions; legally it is prerogative because it is

the legal entity of the nation."

“The Message of Anarchy." By Prof. Jethro

Brown, LL.D., Litt.D., Professor of Law in

the University of Adelaide, Australia. Hib

bert journal, v. 8, p. 760 (July).

The writer endeavors to set forth with

sympathetic clearness some of the arguments

put_ forward b typical anarchists of the

pacific type. ile he does not profess to

accept t ese doctrines, he thinks there are

some underl 'ng truths in the ospel of

anarchism w "ch the world woul do well

to heed. Defining anarchy as government

resting on consent rather than on force, he

strange] overlooks the obvious truth that

a lite application of the term “anarchy"

would mean the repudiation even of that

authority which is based on free consent.

"The History of the Department of State.

VI, Subdivisions of the Department.” By

Gaillard Hunt. 4 American journal of

International Law 596 (July).

"A Congressman's Letters." By a Member

of the House of Representatives. World's

Work, v. 20, p. 13273 (Aug).

Recollections of the solicitations to which

the writer was subjected by constituents

desiring special favors from the government;

the author has the reputation of “getting

things" for his constituency.

"Ask Your Congressman." By Frederic C.

Howe. Everybody's, v. 23, p. 158 (Aug).

The author urges the “heckling" of Con

gressmen by their constituents. Believing

as he does in direct legislation. he proposes

that the voter shall make sure that his

Congressman does in fact register his own

voice in all matters of government.

“The Crime of ‘The Pork-Barrel.’ "

Hubert Bruce Fuller.

p. 13259 (Aug).

Showing where the waste of river and

harbor appropriations comes in.

Australia. "The Australian Federal Elec

tion." By A. St. Ledger. Contemporary

Review, v. 98, p. 12 (July).

Canada. "Disallowance of Provincial Stat

utes." By McGregor Young, K. C. 30 Can

adian Law Times 585 (Aug).

Concerned with the limits and nature of the

wor granted the federal government at

ttawa by the British North America Act,

1867, sees. 56 and 90.

“The Coming of Canadian Nationalism."

By Ernest Cawcroft. Editorial Review, v. 3.

p. 667 (July).

The author considers that forces are power

fully at work for the creation of another

inde ndent nation this side of the Atlantic,

the industrial development of which will not

be marked by the sectional jealousies and

constitutional conflicts which preceded our

own Civil War.

But this interpretation of the signs of the

times ma not be correct, if it be true that

western anada, thanks to American immi

gration, is likely to become radically unlike

By

World's Work, v. 20,
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eastern Canada, as the following writer

supposes:—

"The Strength of American Enterprise in

Canada.” By Arthur Hawkes. Nineteenth

Century and After, v. 68, p. 78 (July).

Great Britain. "The New Judiciary."

By W. J. L. Ambrose. 26 Law Quarterly

Review 203 (July).

The bestowal of broad discretionary powers

on administrative boards is viewed by this

author with some misgivings; he fears that

England ma be drifting toward the position

of Droit ministratif in France, by the

evolution of a new judiciary composed of

quasi-judicial oflicers not amenable to the

control of the regular law courts.

“Political Sovereignty and a Reformed

Second Chamber." By Prof. E. C. Clark,

LL.D. Nineteenth Century and After, v. 68,

p. 31 (July).

The Regius Professor of Civil Law in the

University of Cambrid e here advocates

“a reconstituted House 0 Lords which, while

abandoning the hereditary principle or sub

ordinating it to that of personal qualification,

should, on the one hand, retain the permanence

and continuity of the present body, and

should, on the other, be rimarily, though not

exclusively, represe'ntative of other classes

or interests than that of Labor."

“Two Chambers or One." Quarterly

Review, v. 213, no. 424, p. 234 (July).

Defending a Parliament of two houses and

dealing with the proposed reform of the

House of Lords in a conservative spirit.

India. "British Rule in India-4." By

Lord Curzon of Kedleston. North American

Review, v. 192, p. 1 (July).

Lord Curzon in this first installment states

what India gives to Great Britain and the

Empire,-—not only what it does for imperial

prosperity and prestige, but for the British

national character as well.

See Conservation of Natural Resources,

Local Government, Socialism.

Immigration. See Eugenics.

International Arbitration. "President's

Address on Opening the North Atlantic

Fisheries Arbitration at The Hague, June 1,

1910." By Henri Lammasch. 4 American

journal of International Law 567 (July).

“Two Hindrances to Peace." By President

Emeritus Charles W. Eliot. World’: Work,

v. 20, p. 13318 (Aug).

In this paper, read at the last Lake Mohonk

Peace Conference, Dr. Eliot roposes that

the peril of cutting off the supp y of food and

raw materials be removed by immunizing

all merchant vessels, and that the danger

of sudden invasion be met by the making of

arbitration treaties which contain no excep

tions and b the establishment of a permanent

court of ar itration.

International Law. See under special

topics, e.g., Aerial Navigation, Alien Protec

tion, Blockade, Conflict of Laws, World

Politics.

Juries. “Suggestions for the Improvement

of the Jury Service." By Henry M. Earle.

22 Bench and Bar 13 (July).

An excellent article.

Legal Education. “Correspondence In

struction in the Law." By Clarence B

Kelland. 18 Law Student’: Helper 200 (July).

An intelligent defense of this method of

instruction. The writer says :—

' “N0 honest advocate of correspondence

instruction will claim that his system is the

full equal of the college course, but he may

with integrity claim that it is by far the

superior of the law-office method. This is

demonstrable. Furthermore, as to thorough

ness, the correspondence method need apolo~

gize to no other method or institution, as is

conclusivel proven by the almost absolutely

unbroken ine of successes by its graduates

when taking bar examinations."

Legal History. “Burgage Tenure in Med

iawal England——-I." By M. de W. Hemmeon.

26 Law Quarterly Review 215 (July).

A very illuminating study of a subject

which has been neglected by writers on feudal

tenures, the common definition of burgage

tenure as a species of socage tenure peculiar

to cities and boroughs being utterly in

adequate.

See Government.

Legal Philology. “ ‘Cestui que use’: ‘Cestui'

que Trust.’ " Editorial. 26 Law Quarterly

Review 196 (July).

The plural form, cestuis ue trust, is pre

ferred. There are some in ormin passages

from a letter of the late Professor ‘l aitland on

the evolution of the old law French forms.

The subject considered in 22 Green Bag 367

is here conclusively treated.

Local Government. “Senator Platt's Auto

biography; 3, New York City: Its Reforms

and Reformers." McClure’s, v. 35, p. 427

(Aug.).

This third installment gives an interesting

account of the fifteen-year fight of the Re

publican machine against Tammany, in

which Senator Platt indicates his dislike

for municipal non-partisanship and for the

part playe by the Citizens’ Union in the

years from 1896 to 1900.

“What Are You Going to Do About It? II,

Graft as an Expert Trade in Pittsburg." By

Charles Edward Russell. Cosmopolitan, v. 49,

p. 283 (Aug).

Having treated in the previous article of
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" t" in the legislature of New York State.

1'. Russell here writes, in his usual graphic

manner, of the corruption revealed in the

Pittsburg city council.

Penology. "Is Punishment a Crime?"

By C. J. Whitby, M. D. Hibbert journal,

v. 8, p. 850 (July)

A vigorous plea by an English physician

for the reformative as op sed to the retri

butive or deterrent idea 0 punishment.

Public Service Corporation. "How New

York Deals with Her Public Service Com

panies." By Lyman Beecher Stowe. Ameri

can Review of Reviews, v. 42, p. 211 (Aug).

"The Public Service Companies and the

People." By Lyman Beecher Stowe. Out

look, v. 95, p. 515 (July 9).

The two foregoin articles describe the

manner in which the glew York Public Service

Commissions have administered the Public

Service Commissions law, and have dealt with

important problems of corporate regulation.

A parallel subject is treated in

"How Wisconsin Regulates Her Public

Utilities." By John R. Commons, Professor

of Political Economy in the University of

Wisconsin. American Review of Reviews, v. 42,

p. 215 (Aug).

See Rate Regulation.

Bate Regulation. "The Remedy of the

Law." By Charles Edward Russell. Hamp

ton’s, v. 25, p. 217 (Aug).

Real Property. "The Rule in Re Cobbold."

By J. Brook Richardson. 26 Law Quarterly

Reviau 239 (July).

Re Cobbold (2 Ch., . 299), decidedin 1903,

lays down a rule whic is difficult to reconcile

with the doctrine of other English cases as

to the proper form for a conveyance divesting

the vested interests of unborn heirs.

See Legal History.

"conveyances by Reference to a Plan.’I

By A. E. Randall. 26 Law Quarterly Review

268 (July).

Socialism. "Socialism. II, Its Present

Position and Future Prospects." Quarterly

Review, v. 213, no. 424, p. 160 (July).

Second and final installment, following

that in the April number of the same review

(see 22 Green Bag 348). The author is of

the opinion that recent socialism is charac

terized by the following features: (1) its

wide international range; (2) the effective

participation of the working classes; and (3)

with certain exceptions, a growing reliance

on political action, accompanied b the

growth of litical strength. He sane y and

minutely 'scusses the various programs of

the movement in difl'erent countries, points

out the evil fate which has befallen many

of its leading doctrines, and remorselessly

lays bare the hidden weaknesses of a social

philosophy which "rests wholly upon a

materialistic view of life."

See Government.

wnn and Administration. "Probate of

Will without Attestation Clause where Wit

nesses are Dead or Absent." By Francis X.

Carmody. 22 Bench and Bar 19 (July).

Treated from the point of view of New

York law.

world Politicl.

By Excubitor.

p. 46 (July).

To an American, the interminableness of all

the discussion of a possible rapport between

Germany and Great Britain as to naval

policy is truly wonderful.

"The Foreign Policy of the United States."

By Charles Johnston. North American

Review, v. 192, p. 34 (July).

Miscellaneous Articles of Interest lo the

Legal Profession

“Armaments and Peace."

Fortnightly Review', v. 88,

Biography. "King George the Fifth."

By Sydney Brooks. McClure's, v. 35, p. 447

(Aug)

This brilliant account, written in Sydney

Brooks‘ most able st le, brings out a number

of interesting facts a t the personal charac

ter of England's King.

Liberia. “The United States and Liberia."

By Roland P. Falkner. 4 American journal

of International Law 529 (July).

A sketch of our past relations with Liberia

and an outline of a program likely to be hel ful

to that country, by the chairman of ast

year's American Commission to Liberia.

militarism. “The Moral Equivalent of

War." By William James. McClure's, v. 35,

p. 463 (Aug).

Professor James proposes, in place of mili

tary conscription, a conscription for the

battle against the forces of nature, which

would "preserve in the midst of a acific

civilization the manly virtues whic the

military party is so afraid of seeing disappear

in peace. '

Red Cross. “The Sanitary Commission—

The Red Cross.” By George W. Davis.

4 American journal of International Law 546

(July)

A history of the organizations going by

the name of the Red Cross.

Slave Trade. "The Slave Trade in the

Spanish Colonies of America: The Assiento."
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By Prof. G. Scelle. 4 American journal

of International Law 612 (July).

A full historical sketch of that institution,

of the nature of a public contract for the

suppl and distribution of labor, known as

the ssiento, and of its share in the up

building of the Spanish-American colonies.

Tarifl. "Great Britain, Canada and the

United States." By Compatriot. National

Review, v. 55, p. 786 (July).

While it is considered that at the present

moment neither Canada nor the Umted States

is in a position to conclude any far-reaching

reciprocit treaty, within the next few

months t '5 question, upon the solution of

which the whole fiscal future of the British

Empire depends, will have to be decided at

Washington.

“Schedule 1—-The Cotton Tarifi." By

Samuel M. Evans. World's Work, v. 20,

p. 13276 (Aug).

Aiming to show how the cotton schedules

were manipulated for the benefit of private

interests.

Latest Important Cases

Carriers. See Public Service Corporations.

See Practice of Law.

Eminent Domain. Taking more Land

than Necessary Permissible, in the Interest

of Economy. Mass.

Corporations.

The city of Boston brought suit against

George N. Talbot to get possession of premises

needed in part for a subway station. The

defendant claimed that the tunnel statute

authorizing the taking of fee in land when

it was not all necessary for the public work

was unconstitutional and that the taking of

the whole estate in this case was invalid also,

because more land was taken than was needed

for the public improvement.

The Supreme Judicial Court of Massachu

setts, in a. decision rendered May 19, upheld

the constitutionality of the statute. It

declared that the legislature may take a fee

even though the use of the fee may not be

permanent. This is justified in the interest

of economy.

If the construction of the tunnel or a station

would necessarily have a directly injurious

effect upon land outside of the tunnel so

as to subject the city to a substantial claim

for damages on that account, the Court

declared it might be reasonable and proper

for the Transit Commissioners to take the

land in fee and pay for it and when the work

was ended to dispose of that part which was

no longer needed. City of Boston v. Talbot,

91 N. E. Rep. 1014.

Indiana. Government Can Bring Suit

on Behalf of Indians Though They Have

Ceased to be its Wards-Titles in Oklahoma

Lands. U. S.

Late in August of last year, Judge Ralph

E. Campbell of the United States Circuit

Court for the eastern district of Oklahoma

rendered a decision to the effect that where

titles to valuable lands had been acquired

from the Indians before the act removing

the restrictions of the apportioning act went

into efiect, the government could not sue

for such lands on behalf of the Indians. whose

guardianship it had relinguished in granting

them citizenship (see 21 Green Bag 532).

Lately the United States Circuit Court of

Appeals, in a decision handed down at St.

Paul, June 6, by Judge Charles F. Amidon.

reversed the foregoing decision, and held

that the cases brought for the purpose of

regaining titles for the Indians of the Five

Civilized Tribes will have to go to trial.

Learned Professions. See Practice of Law.

Practice of Law. Business Corporation

Law-Corporation not Authorized by Statute

to Carry on lVork of Learned Professions.

N. Y.

Said the New York Court of Appeals in

Matter of Co-operative Law Co., decided

May 172

“The practice of law is not a business open

to all, but a personal right, limited to a few

persons of good moral character, with special

qualifications ascertained and certified after

a long course of study, both general and

professional, and a thorough examination

by a state board appointed for the purpose.

The right to practise law is in the nature of a

franchise from the state conferred only for
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merit. It cannot be assigned or inherited,

but must be earned by hard study and good

conduct. It is attested by a certificate of the

Supreme Court and is protected by registra

tion. No one can practise law unless he

has taken an oath of office, and has become

an oflicer of the court, subject to its discipline,

liable to punishment for contempt in violating

his duties as such and to suspension or removal.

It is not a lawful business except for members

of the bar who have complied with all the

conditions required by statute and the rules

of the courts. As these conditions cannot

be performed by a corporation, it follows

that the practice of law is not a lawful busi

ness for a corporation to engage in. As it

cannot practise law directly, it cannot in

directly by employing competent lawyers

to practise for it, as that would be an evasion

which the law will not tolerate. Quando

aliqwid prohiberur ex directo, prohibetur ct

per obliqru'um (Co. Lit., 223)."

The opinion in this case was written by

Judge Vann, who affirmed the order of the

Appellate Division of the Supreme Court

in the second judicial department vacating a

certificate of approval previously granted

by it under chapter 483 of the Laws of 1909.

Public Service Corporation. Liability for

Error in Transmission of Telegram—l/Vagering

Contracts of Cotton Speculators may Bar on

Action. N. Y.

The New York Court of Appeals rendered

an important decision bearing on speculation

in Postal Telegraph Co. v. Weld, decided

June 9. Stephen M. Weld and others, New

York brokers and members of the New York

and New Orleans cotton exchanges, gave the

Postal Telegraph Company a telegram to

New Orleans brokers to sell 20,000 bales of

cotton at 12.70 cents a pound. When re

ceived the message read 12.07. Damages

aggregating $27,565 were claimed because

of the error, and the lower court gave judg

ment in favor of $10,000 against the telegraph

company. The company appealed, and a new

trial has now been ordered. Judge Werner

said in his opinion :—

“One of the plaintiff's New Orleans corre

spondents testified that there was no delivery

of cotton and the transaction consisted entirely

of a settlement of differences. This testimony

was supplemented by an account of sales

from which the jury might have drawn the

inference that it was not the intention of the

parties to the contracts to sell and deliver

actual cotton, but simply to record the market

fluctuations upon the basis of which settle

ments were to be made between the parties.

This testimony, though meagre and perhaps

inconclusive, was hostile to the legal presump

tion that the transactions were lawful and

was sufficient to create an issue of fact upon

which the defendant had the right to a charge

embodying the substance of the requests

above quoted. If the transactions between

the plaintiffs and their clients or customers

were mere wagers they are void under the

statutes of this state and the general law of the

land."

Bea Ldjndlcm. Result of Acquittal of

the charge of Fraudulent Entry on Title in

Cool Lands-—Aclion for Recovery of Lands

not Barred. U. S.

In 1908 indictments were found against

certain persons in Colorado for obtaining

30,000 acres of valuable coal lands in the

state through dummy entrymen, and Federal

Judge Lewis at that time sustained demurrers

to the indictments, declining to be bound by

civil case rulings in a criminal prosecution.

Judge Lewis, however, was overruled by the

Supreme Court and the prosecutions con

tinued. In some of the cases the defendants

were acquitted, and in one of these, the

Yampa Anthracite Lands case, the govern

ment attempted to recover the lands through

equity suits. Judge Lewis, in a decision

rendered at Denver June 7, has now decided

that although the lands were once involved

in criminal cases in which the defendants

were discharged the results of these trials

do not enter into the present proceedings.

Speculation. See Public Service Corpora

tions.

wagers. See Public Service Corporations.

Wills and Administration. Insalvent Estates

—Oz'erpayment made under .l/Ir‘stake as to

Fact of Solvency of Estate Removable by

Action Against Creditor. N. Y.

In Woodrufi v. H. B. Claflin Co, decided

by the New York Court of Appeals May 17

(N. Y. Law Jour. June 2), it was held that

an executor who under a mistake of fact as

to the solvency of an estate pays to a creditor

an amount greater than he was entitled to

as subsequently disclosed by its insolvency,

may maintain an action against the creditor

to recover for the overpayment.
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SUPREME COURT CHANGES

HERE will be general regret at

the circumstances which have

led Mr. Justice Moody to announce his

determination to retire under the enab

ling act recently passed by Congress.

He is only fifty-seven years of age, and

the prospects of his eventual complete

recovery appear to be good, so that

Mr. Justice Moody's act of patriotic

self-renunciation means that the Court

will lose the services of an able jurist

whose work in time to come would have

been likely to prove invaluable. Mr.

justice Moody, however, can leave the

bench with the feeling that his retire

ment has been well earned by conspicu

ous public services, and that his judicial

labors have already earned him an

honored name which will go down in

history linked with some important

decisions.

Rumors that Mr. Justice Hughes

will be designated for the Chief Justice

ship have been persistent. There have

been some sporadic symtoms of an

inclination to criticize such a step, but

we believe that the appointment would

be supported by the weight of opinion

in the profession. It is true that Mr.

Hughes‘ experience has been mainly

in the field of public administration,

and there are doubtless those who

differ with him in his views on consti

tutional questions and on electoral re

form. But no one can deny that his

marked executive ability, together with
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the vigor of his comparative youth,

will make him a most admirable pre

siding oflicer for the Court, and on this

score alone, in our judgment, Mr.

Hughes’ services can be more profitably

utilized by the American people by

giving him the Chief Justiceship than

by making him Associate Justice. As

for the question of his judicial ability,

time alone can supply the answer.

Mr. Hughes is hardly the inferior, in

intellectual vigor, of any present mem

ber of the Court. It is still too early

to declare, with confidence, that there

is no possibility of his intellect being

able to dominate the Court, as in the

case of some notable predecessors.

Time alone will assign him his place in

the judicial history of the United States.

In filling the two vacancies which

remain, we are inclined to hazard the

opinion that the President will do best

to make his selections from the higher

ranks of the state and federal judiciary.

Eligible candidates outside the judiciary,

of the cast of Governor Hughes, are the

exception and not the rule, and the

most efficient kind of service on the

bench does not command that reward

of popular fame which leads to the

reiterated mention of candidates less

worthy. If the Senate is soon convened

in extraordinary session to fill these

vacancies, as we hope it will be, the

promotion of two of the ablest judges

the President is able to pick from the

American bench would certainly be

received with marked favor by the bar.
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WHERE ARE THE LAW BOOKS?

HE suggestion elsewhere made in

these pages—that law librarians

in the United States supply information

regarding the contents of their libraries

for insertion in a report to be published

by the United States Bureau of Edu

cation-—is a good one, which deserves

to be followed. While it is the ambition

of every progressive law librarian to

build up as complete, well-balanced

a collection as possible, every library is

necessarily the outgrowth to some ex

tent of special conditions, and no two

libraries are alike. There are few

librarians who, scanning their collec

tions, will not find them especially

strong in some particular respects.

Exceptional strength in some one feature

may not seem highly significant to the

librarian, yet the information may be

found valuable in some unlooked-for

quarter, and librarians ought certainly

to co-operate heartily in any movement

which seeks to tabulate such informa

tion and make it accessible.

The literature of the law differs from

that of other professions, for the lawyer

is forced to make constant use of a far

greater number of books than either

the physician or the clergyman, and

the practical requirements of his pro

fession define pretty clearly the proper

policy to be followed in gathering a

large law library. There is doubtless

less room for specialization in such

libraries than in other libraries. Never

theless, where the working requirements

of the practising lawyers using the

library have been met, there is always

the opportunity to expand in purely

scientific directions, or to swell the

historical and critical literature; and

many a library has scholarly volumes

not elsewhere accessible, not to speak

of unnumbered rows of rare reports

and public documents. The movement

to scatter broadcast the knowledge of

any such special collections may be

regarded as favorable to the advance

ment of legal learning, as well as in

line with latest developments in library

science.

 

AN INTERNATIONAL CORPUS

JURIS NEEDED

HE expense of maintaining in

creased armaments is a momentous

problem for the United States, and one

even more momentous for England and

Germany. It can hardly be doubted

that the necessity for prudent govern

mental finance will enlist steadily grow

ing public support for the international

arbitration movement. The earlier agi

tation for international arbitration pro

ceeded from what might be called a

moral source, and an ethical impetus

was given to the movement which is

likely to persist; and if it is now to

be enforced by an economic impetus,

as seems inevitable, the twentieth cen

tury will witness notable strides, if

not toward absolute disarmament,

certainly toward the international arbi

tration of all save the most extra

ordinary disputes.

Renewed interest in disarmament

has lately been aroused by the advo

cacy of some distinguished statesmen,

and one is easily misled into thinking

that, under the present conditions of

world politics, it can become a reality.

Ex-President Roosevelt and Senator

Root have both strongly urged the

importance of concluding international

agreements respecting the size of navies.

Such agitation may doubtless serve a

good purpose, in that it stimulates the

agitation of those other momentous

problems upon which that of disarma

ment depends for its solution. It may
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even result, after patient perseverance,

in some form of modified disarmament

the character of which cannot be fore

seen. But the jealousies of the several

powers, and their commercial ambi

tions, will long render complete dis

armament, saving the retention of

some form of naval police necessary to

the preservation of international order,

utterly impracticable. There are ‘other

forms of agitation which may be more

useful. In the judgment of Mr. Andrew

Carnegie the establishment of inter

national arbitration is more important

than disarmament. It was with the

purpose of securing disarmament that

the first Peace Conference at The

Hague, in 1899, was called, and the

effort failed. That is not a reason for

not bringing it up at the third Peace

Conference. But problems must be

faced in their logical order, and there is

little to be accomplished by working

for remote ends which cannot be at

tained till the immediate obstacles

have been removed. Disarmament is

an important ultimate goal of the

movement for international peace, but

it can come only when the body of

international law has expanded so as

to provide rules whereby all nations

may settle their differences, and a per

manent international court has been

established to administer such law.

For this reason Secretary Knox is at

present most interested in bringing

about the permanent establishment of

the proposed Court of Arbitral Justice,

and for this reason, we imagine, dis

armament is unlikely to have the fore

most place in the program of our

State Department for years to come.

Peace societies are adopting resolu

tions in favor of disarmament. They

are free from much of the sentimental

ism which their very name connotes,

and are bending their energies toward

strengthening the reign of law among

nations rather than toward the estab

lishment of peace as a summum bonum

under all circumstances. But they

seem to have drifted from the position

of Elihu Burritt, who asked sixty years

ago for a congress to define and develop

international law and to create an inter

national tribunal to apply it, and from

that of Horace Bushnell, who defined

the peace movement as the growth of

law. They might, perhaps, in many

instances do more helpful work by

reviving some of the principles formu

lated two generations ago, suggestive

of the measures likely to prove most

efficacious in the peace conferences of

the future.

President Taft touched upon the

crucial issue of the hour, and supplied

the peace societies with food for thought

when, at the dinner of the American

Peace and Arbitration League given

in his honor last March in New York

City, he professed himself unable to

see why questions of national honor

should be excluded from the disputes

covered by treaties of arbitration.

There will be great difliculty in fact in

getting the powers to consent to this

proposal. The same considerations

which render impossible their conver

sion to the policy of disarmament must

necessarily deter nations like Great

Britain and Germany from agreeing

to submit questions involving "vital

interest" or “national honor" to arbi

tration. These considerations do not

in any way detract from the impor

tance of unconditional arbitration as an

ultimate goal of international diplo

macy. Considered in this light the

President’s position is sound. And

wherever it is possible to negotiate a

treaty on this basis let it be hoped

that governments will rise to the oppor

tunity. There is, however, no prospect
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of a successful attempt to make such

treaties the rule rather than the excep

tion, and there is the same objection

to making unconditional arbitration of

all controversies a leading issue at

this time which can be brought up

against a disarmament propaganda.

Other problems must be faced and

disposed of before that problem which

depends on them for its solution can

be attacked.

Grave doubts, in fact, may be raised

as to whether any scheme of inter

national arbitration, under which an

international tribunal is to be competent

to pass upon all possible causes of

dispute between nations, is workable

until there is a complete system of law

to be administered, holding the key to

every possible question, regardless of

whether or not it be one of “the very

rare cases where the nation's honor is

vitally concerned,” to quote Mr. Roose

velt's Christiania address. This point

has been very clearly brought out by a

Japanese, Mr. Masujiro Honda, in the

Editorial Review:—

Rumors of impending or possible conflict

between England and Germany on the one

hand, and between America and Japan on

the other, seem to have cast a dark shadow

over the bright prospects of the noble cause

of international arbitration and universal

peace. On the other hand, these very dan

gers, whether real or imaginary, should offer

greater opportunity than ever before for

demonstrating the potency of our proposed

ideals. I venture to think, therefore, that

international arbitration is not yet on a

working basis of practical politics. Com

petent and impartial judges may be appointed

to constitute an Arbitration Court, and an

international police force may be organized

to enforce their decisions. But is there a

code of international laws and morals suffi

cient to cover all possible cases? Is there a

general consensus of opinion on the standard

by which claims of contending nations and

races may be dealt with, without offending

the sense of justice of any of the parties

concerned?

Mr. Honda goes on to give concrete

illustrations. He does not think, for

example, that there is any accepted

criterion for adjusting racial relations

between nations, such as those involved

in the questions of Japanese immigra

tion and the school problem on the

Pacific coast. Another problem which

international arbitration must be pre

pared to meet is that of prescriptive

rights of nations in each other's terri

tory. For example, if America and

the European powers obtained certain

rights in Chinese territory, in conse

quence of an attempt to expel all

foreign influence from Manchuria, would

international arbitration restore to

China all that had been wrested from

her, or would prescriptive rights hold

good with nations as well as with indi

viduals, and if so, how should the

length of time necessary to the vesting

of such rights be determined? Mr.

Honda has thus shown that interna

tional law is not yet developed to that

point at which a solution of the prob

lems of vital interest and national

honor becomes possible. The urgent

need, in fact, is not for more arbitra

tion but for more law. Once we have

the law it will not be difficult to admin

ister it.

The remedy which Mr. Honda sug—

gests is a comprehensive codification of

international law by a committee of

statesmen and scholars. There are

some obvious difficulties in such a

procedure. The weightiest of them is

that the desired code cannot be created

at one stroke, but must be a gradual

evolution. At the same time, when

ever a conference has met to formulate

the rules of international law, though

people may have scoffed at the supposed

lack of any binding authority in their

handiwork, international law has grown

by leaps and bounds. That fact was
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proved at the London Maritime Con

ference held last year, furnishing new

definitions of contraband of War. Sim

ply to mention this is to indicate a

field for the most fruitful effort of

future Hague conferences.

 

THE MAJESTY OF THE LAW

S an illustration of some of the

absurdities of confiding the ad

ministration of police courts to persons

ignorant of the law, the following may

be nothing more than a burlesque on

conditions in England. Such a Justice

of the Peace as Robinson, we fancy,

would be more typical of the conditions

of a couple of generations ago than of

today. Yet, doubtless, some of the

class survive. We copy from Punch:

When Arthur John Robinson, Esquire,

was made a borough ].P., and appointed to

sit and dispense judgment in a court of sum

mary jurisdiction, he determined to do the

thing properly. So, before his first appearance

on the bench, he attended all the accessible

assize courts and studied with great attention

the methods of the Judges of the High Court.

Particularly was he impressed with their

manner of sentencing convicted murderers,

but not so impressed as to doubt that he

could do it as well himself, when occasion

arose.

The first matter with which he was called

upon to deal was a charge of theft, a first

offense and not a very ambitious one at that.

Bearing himself with great dignity and de

corum, he discussed the sentence with the

Magistrates‘ Clerk, and suggested a longish

term of penal servitude. But the Clerk,

who knew not only his business but also his

limitations, tactfully pointed out that the

most that could be done for the prisoner by

that court was three months’ hard.

The next case was a summons against a

father for not sending his child to school, for

which offense Robinson, ].P., without con

sulting anybody, ordered him to be imprisoned

in the second division for six months. But

the Clerk arose again, and declared in a useful

whisper that, though the father deserved

every day of his sentence, the law did not

permit of his being imprisoned at all. So

the sinner was recalled and his sentence

commuted by a lenient bench to a mere fine.

“I do not know," said Robinson, _]’.P., to

himself, "which I find more tiresome, the

interference of magistrates’ clerks or the

incompetence of the law. Next time I will

have my go."

The next item was a “drunk and disorderly,"

and the bench prepared itself to deal with

this in its most judicial manner. This time,

however, the Clerk was consulted first as to

the maximum sentence; which done, the

utmost silence was commanded throughout

the court and sentence thus delivered:——

"Prisoner at the bar, you have committed

one of the most serious and most dastardly

ofienses a man may commit. You have

been guilty of one of the worst crimes possible

against your country, your borough, your

family and yourself. Justice must exert,

unremitting, its every efiort to suppress you

and your abandoned kind, that so the state

may be rid of its most dangerous enemy.

I sentence you to twenty-one days‘ im

prisonment with hard labor; and may the

Lord have mercy on your soul l"

 

MORE EVIDENCE REQUIRED.

OLICITOR-General Wooten of the Al

bany (6a.) Circuit was vigorously prosecut

ing a liquor case.

'l\vo quarts of good rye whiskey were in

troduced in evidence and as such were sent

to the jury room for their consideration.

After they had retired and remained in their

room some time the attention of the court

was directed that way by merry laughter

and loud guffaws. Some two hours had

elapsed and no verdict. The judge in

structed the sheriff to see if they could agree.

Their answer was that "The Solicitor

General would have to produce a little more

of the same kind of evidence."

 

SAFELY ANCHORED

FARMER in Disbrow, Me., recently

discovered that a notorious character

had hanged himself to a tree by the roadside

and hurried to town to inform the authorities.

“Were you not afraid when you saw him

hanging there?" asked the sheriff.

“Oh, no," said the old farmer, “I saw that

he was safely hitched."



The Editor’s Bag 547

COULDN'T JUST TELL

THE prisoner at the bar was charged with

assault and battery in common with

two others who had been the chief oflenders.

One of the witnesses, an Irishman, had

given a rather incoherent account of what had

transpired and in an endeavor to straighten

him out the judge leaned over his desk and

said: “Now, Patrick, tell me just what really

did happen during that fight."

Pat hesitated a moment, cleared his throat

and then whispering confidentially to the

judge, said: “Wull, yer Honor, Oi couldn't

raaly tell yer mutch thot raaly happened,

becuz, yer Honor, yer see Oi wuz undernaath

ther most uv ther toime."

A BOMBARDMENT

Dodicatrd "with (or without) respect" to Gatling Gunn, K.C..P. Rolix, Esq., and others.

“If yr Hon'r pleases, would yr Hon'r allow me to suggest to m’ learn'd friend a few authorities

on the point?"

I DREAMED that (sometimes) awful bore, th’ Amicus Curiae ‘

Arose before the Court in Bane, composed of Judges three.

Regardless of the Bench he leaned and plucked me by the gown,

And in a raucous whisper, which I Curteis tried to drown,

Forced me to stop my argument and listen while he wheezed.

(The Bench, who'd given their consent, looked anything but pleased.)

He told us with what old Reports my argument to clinch,

From Adam down to Carrington, with jacob, Finch, and Winch,

And Godbolt, Dow, and Colles, Bligh, and Wolferstan & Dew,

A Shower of Cases all Select, Choyce, Modcrn, Strange and New

Then Notes of Cases, Moseley, Cruise,——-we saw their Honors Stair

Bingham, Barnardiston and Scott and Fountainhall were there.

From East to West his fancy ranged, from Littleton to Cooke,

From Forest, Peake, to Bunbury, to Eden, Lewin, Brook.

I thought it Best ( & Smith agreed) to let him ramble on

To Hall & Twell's, to Lloyd & Gaold, Benloe & Dalison

(You can't eLuder man like that, he‘ll Rolle off what he thinks

And Cary on with Bell, Bellewe, Kay, Swanston, Vesey, Spinks).

He Burrowed in the Year Books next, Welsh, Raymond, and Carthew,

And called in jebb 8c Bourke to aid in driving home his view.

Campbell and Goldesboro', Espinasse came tripping from his tongue

Lutwyche and G010, McClelland, Rose, and Deacon, Vaughan, and Younge,

Deane, Scott, Forbes, Bruce, Kames, Broun, and Hume, Syme, Hailes, White, Durie, Shaw

Were quoted to throw light upon that Harcase of the Law.

“\Vhat Price?" said I. "A little Knapp, I'm Haggard and in Payne."

He hurried on, Moore, Keen, with Lofft, and Montagu and Lane.

Then Leach, and Leigh, and Buck and Hare, Peere- Williams, Ridgway, Lee

No Freeman I, he simply hurled that catalogue at me.

Then Pollexfen, and Siderfin, and Comberbach, and Latch,

Ventris Fonblanque, and Cunningham he gave me in a batch.

“The Dickens I " Smith said, "I'm done Brown" (The Bench had long since gone);

But still he added to the list with Gale & Davison,

llleeson é’ Welsby, Bacon, jones, and Plowden, il/lenzies, Hale,

Moody & Malkin, Dyer, Croke, McQueen, De Gex & Smale.

He gave us Ley, and Bulstrode, too. Then Ambler, Holt and Coke

(I really couldn't keep awake) I heard when I awoke.

What more he cited, what Reports he'd added while I slept

I know not (and he's talking still).

We two alone remained.

Across the Court I crept.

‘Twas dark; I sneaked away at last,

And found the Long Vacation on-a week of which had passed.

Perth, Western Australia.

F. R. BARLEE.
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USELESS BUT ENTERTAINING

Ascum-"I see there's some talk upon the

question of abolishing capital punishment.

Would you vote to abolish it?"

L0gie—“No, sir; capital punishment was

good enough for my ancestors, and it's good

enough for me." -—- Presbyterian Standard

Old Lawyer—Young man, it strikes me

that you are very much attached to Miss

Plainwell.

Young Attorney-She owns three hundred

acres of land in Kansas.

Old Lawyer-What has that got to do

with the case?

Young Attorney-Why, isn't that suffi

cient grounds for an attachment?

—Chicago News.

 

A group of Scotch lawyers were met con

vivially at an Ayrshire inn one cold evening

last December. The conversation turned

upon pronunciations.

"Now, I," said one of the barristers, “al

ways say neether, while John, here, says

nyether. What do you say, Sandy?"

The hot tipple had made Sandy doze, and

at the sudden question he aroused and

replied, "I? Oh, I say whuskey."

—Lippincott's.

Two lawyers before a probate judge

recently got into a wrangle. At last one

of the disputants, losing control over his

emotions, exclaimed to his opponent :—

"Sir, you are, I think, the biggest ass

I ever had the misfortune to set eyes on."

“Order! Order!" said the judge gravely.

“You seem to forget that I am in the room."

 

Apropos of divorce, Judge Simon L. Hughes,

of Denver, said at a recent dinner:

“A marriage likely to end in divorce was

celebrated last week in Circleville. A minister

told me about it.

"An oldish man-seventy or so—was led

rather unwillingly to the altar by a widow of

about forty-five.

"He was a slow-witted old fellow, and the

minister couldn't get him to repeat the

responses properly. Finally in despair, the

minister said:

" ‘Look here, my friend. I really can’t

marry you unless you do what you are told.’

"But the aged bridegroom still remained

stupid and silent, and the bride, losing all

patience with him, shook him roughly by the

arm and hissed:—

“ ‘Go on, you old fool. Say it after him just

as if you were mocking him!’ "

—Boston Traveler.

The Editor will be glad to rern'vefnr this department anything likely to mlrrtain the reader: of

the Green Bag in the way of legal antiquities,faut‘irt, and aria-darn.

The. Legal World

Importanl Litigation

Following the death of J. W. Van Cleave

of the Bucks Stove & Rang? Company, who

had so persistently fought t e “closed shop"

polic of the American Federation of Labor,

and ad carried on litigation resulting finally

in the imposition of sentence of imprison

ment on Messrs. Gompers, Morrison and

Mitchell by the Court of Appeals of the

District of Columbia, his com any was ut

on the market and purchased y a capi ist

who decided to adjust the dispute with the

labor union, and secured an agreement

through which the differences between the

two conflicting‘interests a. ar to have been

patched up. either Mr. an Cleave's death,

owever, nor the surrender of the Bucks

Stove & Range Company, can affect the

contempt proceedings, which will be carried

to whatever conclusion the dignity of the

courts and the requirements of justice may

dictate.
 

Imporlanl Legislation

The amendments to the national bankruptcy

act are generally considered to reflect credit
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on the skill of those who drafted the Sherley

bill enacted at the last session of Congress.

The objects of the bill are three: first, to

make the law more just to debtor and to

creditor; second, to reconcile certain con

flicting decisions of the federal courts of

diflerent districts; and, third, to correct

certain faults in the administrative features

of the present act.

 

The new Mann-Elkins railroad law enacted

by Congress has now become effective. The

law establishes a Court of Commerce, and

laces new duties on the shoulders of the

nterstate Commerce Commission, including

that of suspending for four months, or even

ten, questionableQrate increases proposed by

the railroad companies, on which rs placed

the burden of proof of the reasonableness

of such increases. Hereafter as common

carriers under the law, the tele ph and

telephone companies will have to e reports

with the Commission concerning their business

as the railroads now do.

 

Preliminary ste s are being taken by the

Department of ustice to put into effect

the law enacted at the last session of Con ss

for paroling federal prisoners, thus establis ing

a practice ado ted by thirty of the states.

The first step as been the establishment of

rules for the procedure of the board of parole

at each penitentiary. These boards are to be

subject to the approval of the Attorney

General. Each board of parole is to be com

sed of the superintendent of risons of the

_ partment of Justice, the nited States

district judge for and a citizen living in the

district in which the penitentiary is located.

Federal prisoners eligible for parole must

be serving a term lon er than a year, must

have served one-third o the period of sentence,

must not have been convicted of murder,

nor have served a previous sentence in any

penitentiary. Federal risoners in state

prisons may ap ly to any ard of any federal

prison. The rd is given authority to

revoke a parole agreement at any time in its

discretion, or to modify it in any way.

 

Ohio has assed the most advanced em

loyers' liability law of any state of the Union.

t provides that the term "employers’

negligence" is to be so interpreted as to

cover the negligence of his agents, that is,

of any person working for him as overseer

or director of a department or having charge

of repairs, inspection or the transmission

of signals. Negligence in the employer shall

be assumed to exist, without further proof,

if the machinery or plant causing the injury

shall be shown to have been in a defective

condition which could have been discovered

and prevented by the exercise of ordinary care.

Fellow-servant’s negligence shall not be held

responsible where the injury was in any way

contributed to by unsafe machinery or plant,

by a negligent agent of the employer, by a

careless act of a fellow-servant done in obedi

ence to such agent, or by lack of necessary

and sufficient rules for safety. Nor can the

injured employee be deemed to have met

with hisinjury in consequence of the inevitable

risks of his work, if the employer can be shown

to have neglected any of the safeguards

prescribed by law.

 

Under the chairmanship of Col. Hen L.Stone of Louisville, as eneral counsel? for

the Louisville & Nashvi e, a conference of

railway attorneys representing the at

railway systems of the country was he d at

Portsmouth, N. H., during the first week of

August, to discuss the meaning of the pro

visions of the Mann-Elkins railroad bill

amending the interstate commerce law. The

outcome of the conference has been satisfac

tory, as it has served the same purpose as

that of the Atlantic City conference in 1906,

namely, to bring about common acceptance

of the meaning of the more or less ambiguous

provisions, and to stimulate a spirit of

co-operation with the Interstate Commerce

Commission in administering the new law.

The most important section discussed was

the “long and short haul" clause, to the consid

eration of which two days were given. The

conference seems to have reached the con

clusion that this amendment is very far

reaching, and may prove to be more radical

than the public supposes. The new law goes

much further than the old law, in prohibiting

a greater charge for a shorter than for a

longer distance without the consent of the

Commission; for the old law merely forbade

a greater rate for a shorter haul “under

substantially similar conditions," the result

of which was to continue the old system in

force. There was some discussion whether

the Commission could constitutionally have

conferred on it the discretion to determine

whether high short-haul rates should be

permitted, but the opinion was expressed

that the public would be likely to test the

uestion of the lawfulness of this supposed

elegation of le 'slative power sooner than

the railroads. any counsel were evidently

of the opinion that the new act takes away

all incentive for the railroads to reduce their

rates, on account of the difficulty of increasing

them again, and that the public is likely to be

the first to demand the modification of the

new law on this score. Aside from the short—

haul clause, technical questions regarding the

filing of tarifis and general administrative

matters received much attention. Confidence

was freely ex ressed in the fairness and

moderation o the Interstate Commerce

Commission in construing the new law.

 

Personal

Sanford H. E. Freund, for several years

a member of the law faculty of Boston Uni

versity, has resigned, to become eastern

counsel of the Chica 0, Rock Island & Pacific

Railroad, with his 0 cc in New York.
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,m_. ____‘__,

Prof. Henry M. Bates, who recently re

sifned a professorship of law in the University

0 Michigan, intending to enter a law firm

in Detroit, has been appointed dean of the

department of law, succeeding former Dean

Hutchins.

Prof. Walter Thomas Dunmore has been

appointed dean of the law school of West

ern Reserve University, succeeding Prof.

Evan Henry Hopkins, who resigned to

devote his entire time to the ractice of

law. Beginning with the aca emic year

1911-1912, only graduates of colleges of ap

proved standing may be admitted as regular

students in the law school.

 

 

Dr. Harry Burns Hutchins, after serving

for fifteen years as dean of the law department

of the University of Michigan, has been chosen

plresident of the University of Michigan. Dr.

utchins was born in New Hampshire in

1847. In 1884 he was elected

of law in the University of ichigan. He

organized and built up the law department

of Cornell University, and returned to the

University of Michigan in 1895 as dean of

the law school.

ay professor

 

Judge George W. Wheeler of the Supreme

Court of Errors of Connecticut was tendered

a dinner by the Folland County bar at Rock

ville, Ct., in July. Speaking in glowing terms

of the splendrd traditions of the State Supreme

Court, he expressed his emphatic dissent

from the “sporting theory of justice," accord

ing to whic the judge is a mere um ire of

the game, to see the legal duel foug t out

according to approved rules and to interfere

only when the game is not played by rule.

 

John G. Carlisle, who was Secretary of the

Treasury under Cleveland and one of the

most brilliant public men of his generation,

died in New York City Jul 31, in hrs seventy

fifth year. As Speaker 0 Congress, member

of the Cabinet, and United States Senator,

he was equally great in each oflice. Born

rn Campbell (now Kenton) county, Ky.,

September, 1835, the son of Lilbon H. and

Mary A. Carlisle, he was educated in common

schools, and began to earn his living on his

parents’ farm at the age of ten. In 1855 he

sought position as teacher in Covington, Ky.

In 1856 he became a law student in oifice of

John W. Stevenson, afterwards Governor

and United States Senator. He married

Miss Ma Jane Goodson in 1857. In 1859

he was eected to the Kentucky legislature,

o posing the secession idea, and in 1866 to the

ntucky senate. He was chosen lieu

tenant-govemor in 1871, and member of

Congress in 1876. He served as Speaker

of the House, 1883-1889; United States

Senator, 1890-1893 ; and Secretary of Treasury

under President Cleveland, 1893-1897. In

1897 he resigned to engage in business in

New York City, associating with the firm

of Curtis, Mallet, Prevost & Colt.

,‘Bar Association

North Dakata.—The North Dakota Bar

Association will hold its annual meeting

November 10 and 11, instead of in September,

as was first planned. Dean Pattee, of the

law department of the Universit of Min

nesota, is to be one of the princip speakers.

 

Alabama.-—The thirty-third annual meeting

of the Alabama State Bar Association was

held at Mobile, Ala., July 13-14. Col. Emmett

O'Neal, Democratic nominee for Governor

of Alabama, made the president's address.

Hon. Peter W. Meldrim of Savannah, Ga.,

made the annual address, on "Aaron Burr."

Papers were offered by Hon. Sam Will John

on “The Jury Law," by Hon. ohn M. Chilton

on “Esto pels in Actions of ‘ectrnent," by

McLane Triton, Jr., on "The w, Law ers

and Law-making to the Business Man,’ by

C. B. Verner on “The Administration of the ‘

Criminal Law of Alabama," and by Thomas

M. Stevens on “ The Alabama Supreme

gorlrlrtf Is Overworked and Should Have

ere."

 

Michigan.—The annual meeting of the

Michigan State Bar Association was held

at Marquette, Mich., July 26-27. It was

decided to recommend to the legislature the

enactment of an employers‘ compulso

liability law. H. M. Oren of Sault Ste. Marie

offered a paper on “Some Recent 'Soo'

Legislation, giving a review of the litigation

regarding the water-power canal at the S00

and the riparian rights in St. Mary's River.

Burritt Hamilton of Battle Creek 5 ke on

“Corporation Legislation" and calle atten

tion to numerous defects in the present laws.

Ofiicers were elected as follows: President,

C. W. Perry, Clare; vice-president, A. B.

Eldredge, Marquette; secretary, William

k Landman, Grand Rapids; treasurer,

‘illiam E. Brown, Lapeer.

 

Oklahoma.—For the annual meeting of

the Oklahoma State Bar Association, to be

held in Oklahoma City next December, a

program has been arranged which will include

the following papers: "The Employer's

Liability to the Em loyee," Duke Stone, Ada;

"Progress of the Legal Profession," M. D.

Owen, Chandler; "Problems of Probate

Practice in Eastern Oklahoma," H. A.

Ledbetter, Ardmore; "Commission Form

of Government for Munici lities," J. H.

Everest, Oklahoma City; “ armless Error,"

Judge Stillwell H. Russell, Ardmore; "The

C0 oration Commission and Its Powers,"

Cli 0rd L. Jackson, Muskogee; "Intra-state

Commerce as Affected b Interstate Com

merce," Homer B. Low, 1 Reno; "Juvenile

Courts and Their Influence," Judge J. T.

Dickerson, Chickasha.

Kentucky.—The

 

resident of the Kentuc

Bar Association, on. Charles W. Metcale

of Pineville, Ky., delivered the openin

address at its annual meeting, which was hel
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at Middlesboro July l2—14, and other papers

read were the following: "Distinguished

urists the State Has Produced," by Hon.

. A. Berry of Paducah; “The Causes of

Popular Dissatisfaction with the Adminis‘

tration of Justice in Criminal Cases and

Remedies Therefor," by Judge H. C. Faulkner

of Williams ; “The Treatment of Crimi

nals," by Eli H. rown of Frankfort, chairman

of the penitentia commissioners; annual

address, on "Our tlying Possessions," by

Hon. Reuben S. Sillrman of New York;

"Court Costs," by Samuel L. Wilson of Lex

ington; and "The Jury System and the Jury

Panel," by Jud J. M. Benton of Winchester.

The Mann biIl, increasing the salaries of

federal judges, was indorsed.

 

Washington.—Condemning the initiative

and referendum, the power of recall, the

insurgency movement in the Republican

ranks, the hasty methods of making and un

making laws in the State of Washington, and

declarin that legislation is rapidl approach

ing socia ism, Hon. C. C. Gose of alla Walla,

president of the association, made a remark

able address at the annual meeting of the

Washington State Bar Association, held at

Bellingham, Wash, July 28-30. The s cial

feature of the program was a paper by nited

States Senator Heyburn of Idaho on "The

Unconstitutionality of the Conservation

Scheme as It is Generally Understood."

Other pers were: “Federal and State

Control of Waters, including Fisheries,"

by C. W. Dorr, Seattle; "Admiralty Juris

diction," by Ira Bronson, Seattle; “Some

Reasons for the Failure of City Government,"

by George A. Lee, Spokane.

 

Indiana.-—At the fourteenth annual meeting

of the Indiana State Bar Association, held

at Indianapolis July 6-7, Frederic J. Stimson

of Boston made the annual address on “The

Test of Legalit in Combinations," the theme

of which was t at the laws dealing with com

binations or great corporations will be the

most important branch of the law for the next

generation to come. Governor Marshall

talked about “The Old-Fashioned Lawyer,"

and apers were offered by George H. Gifford

of ipton on “Crude Legislation," George

A. Cunningham of Evansville on "The

Every-day Lawyer," Conrad Wolf of Ko

komo on “Indiana Practice,” and Charles W.

Smith of Indiana lis on "Current Criticisms

of Courts and wyers." The following

ofiioers were elected: President, William A.

Ketcham, Indianapolis; vice-president,

Thomas E. Davidson, Greensburg; secretary,

George H. Batchelor, Indianapolis; treasurer,

Fran E. Gavin, Indianapolis.

 

Texas.—Col. George R. Peck of Chicago,

eneral counsel of the Chicago, Milwaukee &

t. Paul Railroad, and former president of the

American Bar Association, delivered the

annual address at the annual meeting of the

Texas State Bar Association, held at San

Angelo, Tex., July 5-7. His subject was

“The Growth of Institutional Government,"

in which he outlined the growth of the powers

of the federal government. In his annual

address President W. H. Burges criticised

the legislature for the steadily increasing

number of its enactments. Hon. Allen D.

Sandford of Waco delivered an address on

“The Lawyer in History," Hon. Louis M.

Dabney of Dallas read a pa r on "Pleading

and Practice in the Ha py nd of Canaan,"

and Hon. Charles W. gden of San Antonio

discussed “The Honorarium." The follow

ing ofiicers were elected: President, Hon.

Hiram Glass of Texarkana; vice-president,

Hon. R. E. L. Saner of Dallas; treasurer, Hon.

William D. Williams of Fort Worth (re

elected); secretary, Joe Bob Cave of Austin

(re-elected).

 

Ohi0.—Senator Bailey of Texas was to have

delivered the annual address before the Ohio

State Bar Association, but was unable to be

 

resent. At the thirt —first annual meeting,

eld at Cedar Point uly 6-8, Hon. ames

R. Garfield was a prominent firure, o ering

an informal report on behalf of t e committee

appointed a year ago to investigate workmen's

compensation. President Jerome B. Burrows

of Painesville delivered an able address on

"Current Legislation,” in which, advocating

reforms in procedure, he said, "the bar is too

conservative for the business interests of

the country, the latter having advanced

fifty years beyond the former." There was

a discussion of the subject, “Modem Legisla

tion, Its Volume and Methods." The follow

in officers were elected: President, Judge

Al en Andrews, Hamilton; secretary, Gilbert

H. Stewart, Jr., Columbus; treasurer, C. R,

Gilmore, Dayton; vice-presidents, William

Dickinson, T. N. Baldwin, H. T. Matcher,

John H. Price, Don Sowers, Edwin Mansfield,

. A. Jones, P. A. Hollingsworth, Atlee

Pomerene, W. R. Harrington.

lllissouri.—The Missouri Bar Association

held its twenty-eighth annual meeting at

Excelsior Springs, Mo., July 27-28. The

resident's address was delivered by Hon.

. H. Halliburton of Carthage. United States

Senator Charles J. Hughes of Colorado, who

was to give the annual address, was prevented

by illness from attending. Some discussion

was given to the subjects of procedural reform

and expert testimony. Papers presented

included the following: "The Income Tax

Amendment,” by Hon. Henry Wade Rogers,

dean of Yale Law School; “Some Reasons

for the Growing Disres ect for the Law,"

by Hon. Emmanuel . Grossman of St.

Louis; “Supervision of Legislation," by

Hon. Homer Hall of Trenton, M0.; “Com

binations in Restraint of Trade and Com

merce," by Hon. Elliot W. Major, attorney

general of Missouri; “Some Defects in Our

Criminal Code and How to Remedy Them,"

by Hon. North T. Gentry of Columbia, Mo.

J. J. Vineyard of Kansas City is the new

resident and Emmanuel M. Grossman of

t. Louis treasurer. Lee Montgomery of
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Sedalia, who has been secretary for several

years, was re-elected.

 

Minnesota-The Minnesota State Bar

Association, at its annual meeting held at

St. Paul Au st 3-5, went on record in favor

of a larger tate Supreme Court membership

and separate elections for judicial officers,

but the Association failed to rndorse the pro—

sed increase of pay for federal judges.

ongressman John S. Esch of Wisconsin

s ke on “Federal Control of Stock and Bond

ssues of Interstate Carriers." Mr. Esch

suggested as a remedy for stock-watering

Congressional enactments forbidding any

common carrier to issue stock, bonds or notes

payable more than one year from date of

issue, except when necessary for the acquisi

tion of property, extension or improvement

of its lines and facilities, or the improvement

or maintenance of its service. The following

ofiicers were elected: President, James D.

Shearer, Minnea lis; vice-president, C. A.

Severance, St. aul; treasurer, Ro al A.

Stone, St. Paul, re-elected; secretary, harles

Farnham, St. Paul, re-elected.

 

West Virginia.—The twent -sixth annual

meeting of the West Virginia at Association

was hed July 14 and 15 at White Sulphur

S rings. The retiring president, William E.

aymond of Sutton, spoke on “Our Laws

of Eminent Domain," and addresses were

delivered by err-Governor George Wesley

Atkinson on "The United States Court of

Claims," ‘[2’ Thomas H. Cornett on "Our

Law of dministration,” by Luther C.

Anderson on "Should West Virginia have a

Workmen's Compensation Law?" by Judge

J. M. Benton on "The Jury System and

the Jury Panel," and by Hon. S. M. Wilson

on "Court Costs." The association committed

itself in favor of two proposed constitutional

amendments, one increasing the Supreme

Court of Appeals from a membership of five

to one of seven, the other allowing women

to be appointed as notaries-public. Officers

as follows were elected for the year: Presi

dent, W. W. Hughes; vioe-presidents, Jud e

Willis of New Martinsville, Senator Fred .

Blue of Philippi, John A. Preston of Ronoe

verte, Walter Pendleton of Spencer, Hon.

F. B. Enslow of Huntington; secretary,

Charles McCarnic of Moundsville; treasurer,

C. A. Kreps of Parkersburg.

 

Vir info and Maryland.——-The Viriginia

Bar ssociation and the Maryland Bar

Association met jointl at Hot Springs, Va.,

July 26-28. The chie feature of the meeting

was the annual address, which was delivered

by Mr. Justice Lurton of the United States

Su reme Court, and dealt with the sub'ect,

“ hat Shall it be,—a Government of w

or a Government of Man?" protesting in no

measured terms against the “dangerous

notion" that a constitution or statute is to be

treated by either the executive or the ju

diciary as if it were a "nose of wax," to be

wrstei and molded according to the fancy

of the occasion. The Mann bill, increasing

the pay ofgfederal judges, was indorsed by

the irginia Association, which also adopted

the American Bar Association Canons of

Ethics. President R. Walton Moore of the

Virginia Association delivered an address on

"Grotius, and the Movement for Inter

national Peace." “Disarmament and peaceful

armament," said Mr. Moore, "were the prin

ciples of Grotius, which are becoming stronger

as time goes on." Former Governor A. J.

Monta e of Virginia discussed the question,

"How ar the United States Supreme Court

May Be Taken as a Model for an International

Court of Arbitral Justice," and George White

lock of Baltimore took for his subject, “The

Federal Law of Dama es for Death by

Negligence at Sea." ther papers were

offered by Hon. Alfred P. Thorn, general

counsel of the Southern Railway, and by

President Edwin A. Alderman of the Univer

sity of Virginia, among others. Henry St.

George Tucker acted as toastmaster at the

joint banquet. The following oflicers were

elected: For the Virginia Bar Association:

. President,_Judge George L. Christian, Rich

mond; vice-presidents, . S. Barbour, J.

Norment Powell, Joseph tebbins, Jr., Walter

S. Taylor and R. Cra Williams; secretary

and treasurer, James . Minor, Richmond.

For the Maryland BarAssociation: President,

W. L. Marburg, Baltimore.

 

Miscellaneous

The fourth International Conference of

American Republics was formally opened

at Buenos Ayres July 12 for a session of

five or six weeks. The conference met in

order to adopt a series of conventions and

resolutions framed for the actual good of the

various states on the American continent,

subject to ratification by the governments

concerned.

 

The suggestions of W. W. Davies of Louis

ville, as to the best means of stopping the

ambulance-chasing evil, should interest the

rofession. In a report to the Kentucky

tate Bar Association at its annual meeting

in July, he said: "The Kentucky State Bar

Association ought to wake up and earnestly

agitate the passage of a law by the legis

lature making all contracts for contingent fees,

in damage cases, void, where the attorney

has solicited the case and obtained the con

tract for contingent fees u n such solicita

tion. The right should given to the

damaged party-the plaintifl—to repudiate

the contract at any time. Perhaps such right

exists now under the law relative to main

tenance and champerty. But a stron ,

clear statute upon the subject will grea y

assist. . . . Again I su gest that there

should be a provision of aw, operating in

conjunction with the above rovision, re

quiring the attorney for plainti in a damage

action to attach to his petition an aflidavit

to the effect that the case was in no way

solicited by him or any agent or ‘runner’
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for him. Then let the attorney be subject

to the criminal law for false swearing in such

affidavit, and let him be disbarred by the

iiingl'e fact of the finding of a jury against

m.

 

The sixteenth annual convention of the

Commercial Law League of America was held

at Narragansett Pier Jul 18 to 23. Hon.

Amasa M. Eaton of rovidence, R. I.,

welcomed the members in a scholarly address.

The annual address of President Henry

Deutsch of Minneapolis was most admirable.

As a result of the work of President Deutsch

through the year, a more friendly relation has

been brought about with the Credit Men's

Association. Their president, F. H. McAdow,

of Chicago delivered an address on the second

day, on "The Business Law er and the

Credit Man." Hon. C. M. on b, Judge

of the U. S. District Court, New ork Cit ,

delivered an illuminating address on "Ban -

ruptcy in Relation to Commerce," in which

he declared the national Bankru tcy Act a

check on crazy credit and bald raud, and

described the relation of bankruptcy to

commerce as “that of a safety-valve as well

as a waste pipe." Addresses were made by

Harold Remin n, author of "Remin on

on Bankruptcy, ’ by Hon. Nathan Little eld,

one of the referees for Rhode Island, by

Abram Ellrus, chairman of the s cial com

mittee on bankruptcy, by Mr. ward B.

Page of New York and by Henry Rosenberg,

manager of the National Association of

Clothiers. Franklin A. Wagner of New York,

in a paper on “A Draft of a Uniform Corpora

tion w," expressed his belief that “the time

has come when business corporations shall

stand out in the open and fight for their

rights. When the epic have been educated

to understand the injurious effect to business

interests and to themselves of baiting and

harassing corporations, whether good or bad,

conservative constructive legislation will

become the rule and not the exception." H.

T. Newcomb of Washington, D. C., expressed

the opinion that certain sections of the latest

railroad bill not only impose on the Inter

state Commerce Commission what its former

chairman, the eminent Judge Cooley, re

garded as “superhuman" duties, but that

these duties manifestly partake of the

character of legislation. A paper by N. W.

Littlefield of Providence, on “Commerce

and the Bankruptcy Act" was read by

Chester W. Barrows, his associate, and

“Corporations as Commercial Collection Agen

cies" was the subject of an address by

Frederick H. Denman of New York. The

report of the committee on uniform rates

was unanimousl adopted by the conven

tion, and the sc edule of fees suggested by

them approved as the minimum scale. The

secretary reported the total membership of the

League to be 2,300, an increase of 275 over

last ear. The following ofiicers were elected

for t e coming year: President, A V. Cannon,

of White, Johnson & Cannon, Cleveland, Ohio;

first vice-president, Joseph Madden, Keene,

N. H.; second vice- resident, E. E. Donnelly,

Bloomington, 111.; t ird vice-president, Henry

C. Schaertrer, San Francisco, Cal.; treasurer,

W. 0. Hart, New Orleans, La. (re-elected);

 

recording secretary, Henry W. Backus,

Cincinnati.

Necrology-— The Bench

Allison, john P.—At Sioux City, 1a.,

Jply54l4, aged 79. Member of Harvard class

0

may, Bradfard.-—At Ithaca, N. Y., July 4,

aged 65. County judge for twelve years;

mayor of Ithaca for two years.

Barker, Albert N.—At Spencerport, N. Y.,

July 30, aged 71. Justice of the peace for

twenty-four years.

Biddle, Craig.—At Andalusia, Pa., July 26,

aged 87. Former judge of the Court of

Common Pleas of Philadelphia; served in the

state legislature in 1849; heard the noted

case of Senator Quay on the charge of de

frauding the state.

Burns, john M.—At Ashland, Ky., July 20,

aged 86. Former circuit judge; city solicitor

o Ashland; known as an eloquent orator

throughout Kentucky, Ohio and West Vir

ginia.

Cook, john M.—At Steubenville, 0., uly 10,

a ed 67. One of the most eminent awyers

0 the eastern Ohio bar; former prosecuting

attorney; judge of the Circuit Court of the

eastern Ohio district for twenty years; a

man of excellent character and high prin

ciples.

Darling, ]. R.—At Groton, Vt., July 15,

aged 87. For thirt —eight years town clerk of

Groton; served in ermont legislature; state

senator in 1880; assistant judge of Caledonia

County.

Desnoyers.—At Montreal, Can., Jul 4,

aged 75. For many years member 0 the

license commission; formerly judge of the

Ma istrate’s Court, and judge of the Sessions

in iiontreal for thirty-eight years.

Garoutte, Charles H.—At Berkeley, Ca1.,

uly 17, aged 56. One of the brightest legal

ights of t e state; district attorney at the

age of twenty-three; in 1885 elected to the

Superior Court of California; in 1890 elected

to the Supreme Court.

Gregory, George F.—At St._John, N. B.,

July 23, aged 71. Former judge of the

Supreme Court of New Brunswick.

Hillyer, C. V.—At Washington, D. C.,

July 15. Prominent in Fernandina, Fla.;

retired from the bench to enter insurance

business.

Hoke, Joseph T. At Kingwood, W. Va.,

July 26, aged 76. Served in the state senate;

congressman for one term; 'udge of the

thirteenth 'udicial district; mted States

consul at indsor, N. S

Lake, George R.—-At Omaha, July 29,

aged 64. Practised in the Ohio Supreme

Court in 1851; for six years speaker of the
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House in the territorial legislature of Ne

braska; one of the committee to draft the

first state constitution under which Nebraska

was admitted to the Union; in 1866 elected

Associate Justice of the Supreme Court, serv

ing for seventeen years.

Phelps, Lester D.—At Rockville, Ct.., July 3,

aged 72. Probate judge for the district of

Ellington, had served as associate judge of

the city court, and in many other of‘fices.

Roberts, D. M.—At Atlanta, Ga., July 28.

Former circuit judge and one of the best

known lawyers in Georgia.

Robertson, P. C.—At Globe, Ariz., July 9.

Sent to California legislature; took prominent

rt in drafting of the second constitution

fir that state; probate judge in Globe, Ariz.,

for four terms. '

Sebring, J. C.—At Boise City, Ida., July

16. Probate judge of Canyon county.

Stone, Charles Francis.—At Laconia, N. H.,

July 25, aged 66. Judge of the New Hamp

shire Superior Court; served in the legislature;

chairman of the Democratic State Committee;

appointed naval officer of the port of Boston

by President Cleveland, serving four years.

Vail, James Howell-At Muscatine, 1a.,

July 19, aged 82. For several years member

of the city council of St. Louis; assistant

circuit attorney, judge of the fifteenth

judicial district of Missouri and judge of the

Court of Appeals; for years district judge in

North Dakota.

 

Nccrology—The Bar

Bain, James H.—At Glens Falls, N. Y.,

uly 16, aged 59. Prominent member of

arren county bar.

Bristol, Louis H.—At New Haven, Ct.,

July 20, aged 71. One of the oldest and best

known lawyers in New Haven; was graduated

from Yale in 1859.

Carlisle, John C.—At New York City,

July 31, aged 75.

Cox, James Richard-At Auburn, N. Y.,

aged 90. Former law artner of Secretary

Seward; famous as a awyer in Louisiana

and Texas; an Abolitionist and knew Lincoln.

Craze, Lawrence L.——At Houghton, Mich"

I uly 4, aged 37. Justice of the peace of

ortage township.

Davies, William G.—Tuxedo, N. Y., July 26,

aged 68. Prominent New York lawyer.

Dowley, Hugh.—At Sidney, 0., July 18,

aged 55. Former county clerk of the Common

Pleas court.

East, William H.—At Bloomington, Ind.,

July 10. Won local fame as counsel for the

defense in the Chelsey Chambers Monon

- he was

Express robbery case and wrote a novel

based on the crime.

Hardy, Hon. Henry.—-At Defiance, Ohio,

uly 9, aged 83. Served four years in the

egislature; prosecuting attorney; recorder

of Defiance county for six years.

Jones, Alfred Mills.—At Waukesha, Wis.,

aged 73. Popularly known as "Long" Jones;

state chairman of the Republican party in

Illinois for twelve years; member of the

state senate in Wisconsin; rnade collector

of internal revenue by President Hayes;

United States marshal.

Johnson, William F.—At Philadel hia, Pa.,

July 26, aged 73. Philadelphia 5 oldest

active lawyer, highly esteemed by his brethren

of the bar.

Moore, Joseph C.—At New York City,

July 26, aged 32. Former legislator of Rhode

sland; on his admission to the bar before

thetwenty-one was youngest

lawyer the state had ever had.

Morse, Col. Daniel S.—At Burlington, Vt.,

July 8, aged 77. Educated at Dartmouth;

personal friend of Lincoln at Springfield, Ill.,

and employed by him in drawing briefs.

Muszey, Col. David P.—At Cambridge,

Mass, August 3, aged 72. Lawyer and former

Unitarian clergyman.

Neill, Alexander, Sr.—-At Hagerstown, Md.,

uly 14, aged 66. Of prominent old Maryland

amily; oldest member of Washington County

bar; elected to Maryland legislature in 1869;

auditor of the county court. '

Ridgeway, James W.—At

{ally 27. Former! district attorney of
'ngs County, N. .; defended uAl" Adams,

the noted "policy king."

Rodman, Al red-At Dedham, Mass, July

5, aged 61. ice-president of the Bay State

Trust Company; admitted to bar but never

practised.

Sabine, Hylas.—At Cambridge, Mass,

Jul 25, aged 81. Former state senator, state

ud‘itor, and railroad commissioner of Ohio;

one of the first men in the country to enforce

state supervision of railroads and compulsory

railroad returns with regard to public safety

and service. -

Smith, Alexis C.—At Rochester, N. Y., a ed

58. Former commander of the New ork

Twenty-third Regiment, National Guard.

Tirrell, Charles Q.—-At Natick, Mass,

{July 31, aged 65. Former representative in

assachusetts legislature; in 1880 senator

from fourth Middlesex district; in 1890

entered Congress; close friend of President

Taft.

Venobla, Major Richard Morton.—-At Bal

timore, Md., July 10, aged 71.

Paris, Me.,
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The Late Solicitor-General Bowers

HE bar of the country has lost one

of its ablest leaders, and the

Supreme Court has been deprived of the

services of a judge who would certainly

have been eventually appointed to its

bench, by the death of Hon. Lloyd

Wheaton Bowers, Solicitor-General of

the United States, September 9 at a

Boston hotel at which he had stopped

en route from Gloucester, Mass.

President Taft has said of his college

friend :—

His record in the Solicitor-General's office

is one that has rarely, if ever, been equaled.

He was one of the first half dozen lawyers of

the highest ability in this country. It was

my purpose to have appointed him a Justice

of the Supreme Court if opportunity offered.

Mr. Bowers came to Washington from

Chicago. There he was the general

counsel of the Chicago & Northwestern

Railroad, receiving a salary in excess of

$30,000 a year, which he surrendered for

$7,000 a year. The President has on

sundry occasions remarked that he con

sidered one of the most important

things done during the first year of his

administration to have been to induce

Mr. Bowers to take the office of Solicitor

General, and that Mr. Bowers had the

most orderly legal mind of any man he

had ever known.

Mr. Bowers attracted national atten

tion last March when he defended the

constitutionality of the corporation tax

provisions of the Payne-Aldrich tarifi

act before the Supreme Court. His

death will disturb the calendar of the

Supreme Court, at least at the beginning

of the term. Several of the cases on

which Mr. Bowers was working were set

for, argument October 11, or as soon

thereafter as they could be reached.

Mr. Bowers was fifty-one years of age

and was in the prime of his career. He

was a native of Springfield, Mass, and

a descendant of Jonathan Edwards, the

theologian. He was graduated from

Yale University in 1879 and from Colum

bia Law School in 1882. He began his

professional career in New York City in

the office of Chamberlain, Carter & Horn

blower, and was subsequently a member

of that firm. Removing to Minnesota he

formed a partnership with ex-Chief Jus

tice Wilson of that state and practised

there until 1893, when he removed to

Chicago.

Mr. Bowers was twice married. On

Sept. 7, 1887, he married Miss Louise

B. Wilson of Winona, Minn., who died

ten years later. In August, 1906, he

married Miss Charlotte Josephine Lewis,

who survives him.

In bearing and manner Mr. Bowers

was a cultivated gentleman of the Taft

type. His tastes were intellectual, his

industry to a peculiar degree unflagging, . ‘

and his life earnest. Having had twenty

five years’ legal experience in Minnesota

and Illinois, he was essentially a Western

man.



The Classification of Law

By JAMES DsWrr'r ANDREWS

"Far the most important, and pretty nearly the whole meaning of

every new efiort of legal thought, is to make these [rules of law] more

precise and to generalize them into a thoroughly connected system. . . .

The end of all Classification should be to make the law lmowable."

—HOLMES.

"The first great need is a system of law, expressed in clear, compre

hensible language. Thisisacode.... Of course it is assumed that

the code professes to rest on some basis of theoretical Classification of

topics at present in use among text-writers." —AMos.

[Foreword: In order to avoid misapprehension, it is proper to state that Pro

fessor Kirchwey and Mr. Alexander, with whom I am associated in the Corpus jun's

movement, are not responsible for the views here expressed]

CIENCE appeals to common sense

for its adoption. Though there

are many who have no patience with

the name science and love to contrast

theoretical with practical, science is

nothing if it is not practical, and

theories are no more nor less than the

expressions of general doctrines arrived

at by the actual examination of all

the elements of the field they dominate.

In other words, theories and doctrines

are inductions drawn from a con

sideration of all of the facts lying within

the orbit of the inquiry, that is: an

induction is a conclusion induced by

the observation that all the facts lead

to this one conclusion. The maxims

of the sciences are but the condensed

result of the ages of experience, and

every true theory accords with the facts.

The master whose logic rules the

world of thought required that every

principle should be proved by observa

tion, experience and reason. Nothing

was to be assumed, nothing taken for

granted. Friedlander says :—

The real founder of a systematic encyclo

pedia was Aristotle, who not only created

a new terminology, but sketched in his Logic,

in magnificent style, an architectonic system

of the sciences. In consequence of the prag

matic dogmatism of the subsequent philosoph

ical schools, the genuine philophical spirit

disappeared, and rhapsodical learning took

the place of free inquiry, and knowledge

became separated from life.l

George H. Smith, a scholar whose

attainments have brought him recog

nition in two continents,’ says:—

It needs but a glance at the works of

Aristotle to perceive that the predominant

motive with the author was that of adapta

bility to use, or practical utility; and that

he regarded this end as unattainable other

wise than by the most attentive and persistent

attention to the meaning of words.

THE GREAT IMPEDIMENT

The elements of the natural sciences

are material objects; the elements of

metaphysical, or moral science are ideas

or, as the logicians say, notions, concepts,

terms. The first great difficulty en

countered in communicating ideas is

found in the difficulty of using words

which will be apprehended by the

reader in precisely the same sense

intended by the writer, so that it

 

1Outlines of Jurisprudence. Hastie's Transla

tions, p. 232.

' Judge Smith is the author of Smith's Right and

Law; Smith's Theory of Private Right; The

Theory of the State; a treatise on logic entitled

"The Analytic 0f Explicit Reasoning."
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frequently happens that the person

writing expresses an idea which the

reader fails to apprehend because of his

difierent conception of the words used.

“Half the disputes of the world” says

Cardinal Newman, “are verbal ones,

and could they be brought to a plain

issue, they would be brought to a

prompt determination. . . . We need

not;;_dispute, we need not prove; we

need but to define."

“Men,” says Lord Bacon, “imagine

that their reason governs words, while

in fact words react upon the under

standing and this has rendered philo

sophy and the sciences sophistical and

inactive. Hence the great and solemn

disputes of learned men often terminate

about words and names in regard to

which it would be better to proceed

more advisedly in the first instance and

to bring such disputes to a regular issue

by definitions.”a Madison observes :—

Besides the obscurity arising from the

complexity of objects and imperfection of the

human faculties, the medium through which

the conceptions of men are conveyed to each

other adds a fresh embarrassment. The use

of words is to express ideas. Perspicuity,

therefore, requires not only that the ideas

should be distinctly formed, but that they

should be expressed by words distinctly and

exclusively appropriated to them.‘

CLASSIFICATION: ITS MEANING

AND OBJECT

Logic has to do fundamentally with

the relation of ideas. It follows then

that the first process of logic must

necessarily be definition, that is the

discrimination of related ideas in such

a way that differences in their natures

are made plain. In metaphysical sub

jects the distinction between ideas to

become practical must reach the stage

of distinct concepts, theories, doctrines,

 

' Nov-um Organum.

‘ Federalist. No. 37.

dogmas, principles, rules. The very

process of making this discrimination

brings about, or compels, arrangement

of some sort. It may be mere accidental

grouping, as in alphabetical arrangement

it may be empirical arrangement of

related subjects (i.e., with no dominating

principle) as the Pandects was arranged,

or it may be classification. Arrange

ment is not classification, although

classification is arrangement; the differ

ence being that while arrangement

may be empirical, classification must

be in accordance with some principle.

Hence the latter attains a place in

science. Alphabetical arrangement is

entirely accidental, depending upon

peculiarities of orthography. In this,

orthography excludes logic. Classifi

cation requires the application of a

principle, which passes under the name

“dichotomy.”

You have heard much of the celebrated

distribution of things into genera and species.

On that distribution Aristotle undertook

the arduous task of resolving all reasoning

into its primary elements; and be erected,

or thought he erected, on a single axiom, a

larger system of abstract truths than were

before invented or perfected by any other

philosopher. The axiom from which he sets

out, and in which the whole terminates, is

that whatever is predicated of a genus may

be predicated of every species contained under

that genus, and of every individual contained

under every species. On that distribution,

likewise, the very essence of scientific defi

nition depends; for a definition, strictly and

logically regular, must express the genus of

the thing defined, and the specific difference

by which that thing is distinguished from

every other species belonging to that genus.‘

That Wilson did not misconceive the

fundamental thought of Aristotle's

philosophy, namely: the adoption and

adherence to one principle as dominating

each integral exposition, finds confir

mation in a treatise on the Principles of

 

‘ 1 Wilson's Works, 51.
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Juristic Methodology by Dr. Ahrens,

translated from the German by Hastie :

By the keen edge of the dialectic, developed

in Hegel's treatment of the Philosophy of

Right, there fell, as if cut down with one

blow, a whole forest of misunderstandings

regarding the relation of Jurisprudence and

positive practical Law to Philosophy. And

no sooner was this done than the most diflicult

problem in the sphere was solved, in the

classification of juristic Science according to

one leading principle, and juristic Encyclopedia

became what it ought to be, an artistic

system construed upon the solid foundation

of one supreme principle!

Adopting one principle of division

does not imply that no other could be

made use of for some other purpose,

only that for the specific purpose in

hand the one adopted is preferable;

but it is necessary, if the arrangement is

to be complete, consistent and bar

monious, that the one adopted be applied

throughout—there must be no clashing

of subdivisions. Cross-divisions may

overlap, but not so subdivisions.

Archbishop Whateley’s" rules for the

logical division of subjects are:

1. Each of the parts [of a subject] or any

of them short of all, must contain less, i.e.,

have a narrower signification than the thing

divided [the subject].

2. All the parts together must be exactly

equal to the thing divided [the subject];

therefore, we must be careful to ascertain

that the summum genus may be predicated

of every term placed under it, and of nothing

else.

3. The parts or members must be opposed,

i.e., must not be contained in one another,

e.g., if you were to divide the word [the

subject] “book" into poetical, historical,

folio, quarto, French, Latin, etc., the members

would be contained in each other; for a

French book may be a quarto or octavo, and

a quarto, French or English, etc. Therefore

[continues the Archbishopal you must be

 

° Outlines of Jurisprudence. Hastie'a Translation,

p. 270.

1 Logic. p. 93.

‘Quoted from Journal of Jurisprudence. Edin

burgh. 1864. A further illustration is furnished

careful to keep in mind the principle of

division with which you set out, mg. whether

you begin dividing books according to their

matter, their language or their size, all these

being so many cross-divisions. And when

anything is capable, as in the above instance,

of being divided in several difierent ways,

we are not to reckon one of these as the true,

or real, or right one, without specifying

what the object is which we have in view;

for one mode of dividing may be the most

suitable for one purpose, as, e.g. one of the

above modes of dividing books would be the

most suitable to a bookbinder, another in a

philosophical, and the other in a philological

view. . . .

When you have occasion to divide anything

in several difl'erent ways,—that is on several

principles of division,—you should take care

to state distinctly how many principles of

division you are making, and on what prin

ciple each proceeds.

A subject may be treated under as

many cross-divisions as there are view

points, but subdivision is quite differ

ent from cross-division. For example,

Challis says :

The subjects in which estates may subsist

are commonly subdivided into lands, tene

ments and hereditaments: which is a cross

division, of which the subclasses are by no

means mutually exclusive. Lands are treated

as a separate class, by reason of their promi

nent importance and peculiar physical charac

teristics. Tenements require special mention,

because they alone are entailable [being held

in tenure]. Hereditaments is a convenient

class-name for uniting together everything

which may be the subject of estates of in

heritance.’

The various points of view under

which Blackstone and others treat

 

by the following. from a lecture delivered by Mr.

Justice Brewer to the students of Haverford

College. He says: "We classify nations in various

ways, as for instance. by their form of government.

One is a lcingdom, another an empire, and still

another a republic. Also by race. Great Britain

is an Anglo-Saxon nation, France a Gallic. Germany

a Teutonic, Russia a Slav. And still again by

religion. One is a Mohammedan nation, others

are Heathen, and still others are Christian nations."

Here the learned Justice mentions three cross

divisions. Another cross-division of the races is

the one used in ethnology.

° Challis, Real Property, pp. 32, 24.
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estates, 1'. e. (1) quantity of interest,

(2) time of enjoyment, (3) number of

tenants," are different cross-divisions

of the same subject.

The common form of expression that

“estates are divided" is not exact—

the rules relating to estates are divided

and arranged under the headings made

use of.

THE SUBJECT TO BE CLASSIFIED

Shall we classify the Laws (Rules) or

Rights?

In discussing methods of classifica

tion it is essential that we keep in view

all the elements of the subject matter

of our efforts. We must assume or

by some process of reasoning reach a

common understanding of what we

are attempting to do. The goal of our

endeavor is plain, namely, a systematic

arrangement of the whole corpus fan's;

but the mere statement in this general

form is apt to obscure the process of our

attempt. Logically speaking, we are

not endeavoring 'to arrange the body

of our law. We are assuming that the

laws are in a more or less confused mass

and must be given the symmetrical form

of a body. We are therefore attempting

to classify the parts of our law and build

them into a systematic body. You do

not arrange the whole: you arrange the

parts.

Two processes are involved: first, the

separation and segregation of all of

the different elements which together

make up the whole. Each part must

be clearly distinguished and distinctly

separated from all other parts. It is

only when we perceive all of the parts

as elements that we have the corpus

juris before us as the anatomist has

the parts of the human body when he

has dissected it. He then perceives

what is hidden from the outward view——

 

the bony skeleton, the muscular system

which actuates movement, the system

of veins and arteries which distribute

vitality, the nervous system which

controls and directs the whole.

Our first process is that of dissection;

then, and then only, are we able to

perceive the elemental parts of the

corpus juris. Arrangement begins

when the parts are drawn together and

built up into an “architectonic edi

fice," to use Dr. Friedlander’s expression

above quoted.

It is not sufficiently accurate for our

purpose to say that we are attempting

to classify the law. Such a statement

begs or skips over the initial question:

Are we attempting to classify the

Rights secured by law, or the Laws

by which these rights are defined and

protected? The question is answered

by determining which is the more com

prehensive term, for if a classification

of all the parts is involved, the most

comprehensive term must be made the

capital or paramount heading. We

are attempting to classify laws. That

is to say: To arrange the specific rules

of law so that they shall appear in a

natural order according to some prin

ciple of classification.ll The question

is answered if it is admitted that the

term “Right” or “Rights” does not

fully comprehend Duties, Obligations

and Remedies, while the law does

embrace all these and Rights as well.

Let us now examine the elements

which make up the body of the law

and, therefore, constitute the material

which is to be set in order.

Thibaut says: “A system of law

[meaning a book] founded upon logical
 

1° 2 Elk. Com. 103.

1‘ Sir Frederick Pollock says: "The divisions of

law, as we are in the habit of elliptically naming

them. are in truth divisions not of facts but of rules;

or, if we like to say so. of the legal aspects of facts.

Legal rules are the lawyer's measures for reducing

the world of human action to manageable items."

8 Harvard Law Review. p. 187.
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principles should consist of two parts,

namely, a general part, in which (a) the

great leading ideas and (b) principles

of law are brought together, and a

specific part, in which the nature of (a)

each law [rule] is separately examined

and its application determined." This

indicates that there are three different

fundamental elements, viz.: Leading

Ideas, Principles and Rules. And under

such divisions all the elements of a

given body of law can be grouped. Here

then is one way of dividing a Book of

the Law, and it is the usual modern

method of arranging commentaries on

general jurisprudence, or on a specific

body of law.

Poste, in the introduction to his

translation of Gaius, says :—

The words which denote the instruments

and materials of legislation and the subject

matter of jurisprudence are Law, Sanction,

Title, Right, Obligation. The definitions

of these five terms may, indeed, be regarded

as a single definition, for the things denoted

by these five words are merely the same thing

looked at from difierent sides; at least they

are correlative ideas, indissolubly connected

parts of the same indivisible whole. The

definitions of these terms which we proceed

to give are their definitions, it is to be ob—

served, as used in jurisprudence, that is,

in the exposition not 10f natural or moral laws

butliof positive or ‘political laws, and are

accordingly unconnected with the hypotheses,

of any particular school of ethical speculation.

Every Right implies law by which it is

created, a Title to which it is annexedI a

Sovereign by whom it is enforced, a Sanction

by means of which it is enforced, a Person

in whom it resides, and a Person upon whom

a correlative obligation is incumbent. The

same, mutatis mutandis, may be said of every

relative Obligation."

Leading Ideas. If thought is given to

the subject it becomes plain that nearly

all of our law clusters around certain

leading ideas or concepts, the symbols

of which are the great substantive terms

 

1’ Poste's Gaius,fp.'_2.

of jurisprudence, as “right,” “duty,"

“ob1igation," “wrong," “injury," “sta

tus,” “thing,” “property,” “estate,"

“title,” “possession,” “action," “reme

dy," “justice,” "equity," “law,” “gov

ernment , ” “agreement,” “contract, "

"act," “event,” “volition,” “will," “in

tent,” etc.

It will be observed that these abstract

concepts are not identical with either

principles or rules, but that they are

the elements, i.e., logically speaking,

primordial facts which exist and which

lie at the basis of all the conceptions of

jurisprudence. These words, then, con

stitute the substantive part of the

vocabulary of the law, the weaving

together of which with words denoting

motion and relation gives expression to

vital principles and operative rules.

Everything is in some manner rela

tive to the great concepts." As Poste

says: —

If we are asked, what in Jurisprudence are

the ideas corresponding to the categories

of Substance, Quality, Quantity, Relation,

or whatever else Logicians make the immut

able framework of their science, we must

point to some of the above abstractions—

Law, Sovereign, Sanction, Obligation, Title.

Without these and similar conceptions no

jurisprudence can be imagined. And to this

extent the bases of jurisprudence are natural

and unchangeable, but to this extent only.“

Principles of law are not identical

with either leading ideas or with specific

rules. Professor Amos says:

In every legal system there is to be found

a great hierarchy of leading principles, com

mencing at the central institutions of the

Family, the State, Ownership, Contract,

and Procedure, and proceeding to the order,

next in succession, of Rights and Duties,

and Acts and Events giving rise to Rights

and Duties as dependent on an indefinite

variety of states of fact.“1

 

1' Assuming the enumeration to be complete.

which it is not.

1‘ Poste's Gaius. p. 23.

1' Amos’ An English Code, p. 68.



The Classification of Law 561

The Supreme Court of Maryland

says:

It must be borne in mind that every law

is presumed to have been enacted with refer

ence to certain immutable principles of justice

which lie at the foundation of every system

of jurisprudence."

The great or fundamental principles

are the same as the precepts of the

Roman Law, the doctrines and maxims

of our law. They are analogous to

to axioms in logic, the creeds in the

ology and constitute, as it were, the

creed of the social organism, e.g.: “All

men are equal before the law,” with its

corollary, “Consent is the just basis

of government," “Liberty is freedom

regulated and secured by law,” “There

is no right without a remedy.” All

the great maxims are modes of ex

pressing principles. Their application

is never specific and to a single object.

They are always general and wide in

their application and, therefore, they

may without tautology be repeated

whenever they apply. They are, com

paratively speaking (that is as com

pared with specific rules), very few in

number. Legislation, judicial action,

and official conduct must not go counter

to them, private rights exist in accord

ance with them and individuals must

observe them.

Laws, or, as Thibaut says, "all

laws” (speaking here not of “the law,"

that is, the integral body embracing all

of the elements, but of rules of law)

are definitely expressed specific direc

tions or declarations as to a single

subject. Each and every rule is a

concrete, definite expression applying

to a specified and certain object, in

dicating how persons must govern their

actions in relation thereto. These rules

define the rights, duties and obligations

of all persons under all conditions of

 

1° Levering v. Levering, 64 Md. 399.

relation to other persons and to things.

They do not necessarily create, but

they define, permit, command or pro

hibit.

Before rules of law can be practically

applied they must be given definite

form and expression, in fact they are not

entitled to the name law or rule until

they have become fixed and definite.

Their origin may be in habitual use and

custom, based on reason or policy, and

many of them have no other antecedent;

but before they can range themselves

within the pale of positive law or "due

process" they must become so certain

and definite as to be knowable and

assume a. form so understandable that

individuals, lawyers and officials may

know and observe them.

The above may be illustrated by

taking a work such as Broom's Maxims

and observing the variety of fields or

subjects in which each of the maxims

has application and how many rules

flow from a single maxim or principle.

For example: “No one shall act where

his interest or his integrity is in con

flict.” This applies to every officer

of the government, legislative, executive

and judicial. It applies to private

relations of trust, confidence and em

ployment; and therefore pervades the

whole system of law and must be re

peated or referred or implied in the

treatment of every specific subject to

which it applies. A rule, on the contrary,

applies directly to but one subject.

Right here confusion is likely to arise

in speaking of classifying statute law,

for a single section in a statute may

relate to several subjects and involve

several rules." Almost every section or

clause of a section may have a double

operation. It must have its direct or

principal object, but it may also relate

indirectly to or upon other things

 

‘7 See Markby’s Confusion, infra pp. 567-8.



562 The Green Bag

possibly having a bearing upon persons,

things and actions."

THE DIVISIONS OF THE LAW

In the writings of all jurists, however

much they may differ as to their method

of grouping by way of a formal external

arrangement, there is the recognition

of natural groups or bodies of rules,

wherein all the rules of a given group

have relation to each other according to

some principle which differentiates each

and all, from the rules embraced within

every other group. All recognize a

body of rules relating directly to po

litical relations, another body relating

directly to the family relations, another

relating to ownership or property,

another relating to injuries and remedial

procedure, still another relating to

 

crimes and punitive procedure. These

institutional juristic facts are universally

asknowledged because they exist every

where and at all times. They are

immutable conceptions which even an

omnipotent legislator cannot ignore."

The institutions of Society, Family,

Government, Property, Remedial Jus

tice and Criminal Punishments are

inherent in the nature of things. Thus

Amos says :

Mr. Austin established once for all, as has

been already intimated, with a decisive

cleamess which none of his rivals in this or

any other country have equaled, that in all

systems of law, to whatever period or form

of civilization they may belong, there are

certain definite and lasting conceptions,

the constant reappearance of which can ever

assuredly be counted upon and which are

capable of being expressed in an universal

language.’0

The question may be asked: “If

this is true, why not arrange the law

according to these groups?" The obvi

ous answer is: “Assuming the premises

to be true, such is the natural mode of

grouping."

Why then has it occurred that there

are recognized among jurists primary

divisions of classification less in number

than the main topics? The answer is:

Because it tends to clearness, brevity

and harmony to have all subjects or

topics related according to the principle

of classification adopted grouped in

accordance with that principle—in this

case the principle of genera and species.

Holland says :

 

" Eg. the courts are every day called upon to

determine whether the direct object of law is

police or commerce.

This idea may be illustrated by Mr. Justice

Story‘s observations on the modern civilian's

classification of laws: "By statutes, they mean, not

the positive legislation which in England and

America is known by the same name, via..- The

Acts of Parliament and of other legislative bodies,

as contradistinguished from the common law;

but the whole municipal law of the particular

state, from whatever source arising.

“Merlin says: ‘This term. statute. is generally

applied to all sorts of laws and regulations. Every

provision of law is a statute which permits, ordains

or prohibits anything.’ ‘Personal statutes’, says

Merlin, ‘are those, which have principally for

their object the person, and treat only of property

(biens) incidentally (accassoirament); such are

those, which regard birth, legitimacy, freedom,

the right of instituting suits, majority. as to age,

incapacity to contract, to make a will, to plead

in proper person, etc. (in. status or capacity).

Real statutes are those which have principally

for their object property (biens), and which do not

speak of persons. except in relation to property;

such are those which concern the disposition, which

one may make of his property, either while he is

living, or by testament. Mixed statutes are those

which concern at once persons and property.‘

But Merlin adds. ‘that in this sense almost all

statutes are mixed. there being scarcely any law

relative to persons, which does not at the same

time relate to things.’ He therefore deems the

last classification unnecessary, and holds that

every statute (rule of law) ought to receive its

denomination according to its principal objact.

As that is real, or personal, so ought the quality

of the statute be determined."—Story‘s Conflict

of Laws, sec. 13.

No code from the Code Theodosian to the

" "An institution (e.g. Property, Obligation.

Slavery. Tithe, Advowson) is the same thing as a

Right or Obligation, but the one is abstract, the

other concrete . . .the term “Institution" con

notes constancy and permanence. just as when it

is used in another sense to denote the monarch.

or legislative body, or tribunals. or any other

permanent organs destined to perform certain

constantly recurring functi0ns."-Poste's Gaius,

pp. 22, 23.
’° An English Code, p. 205.
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Code Civile of Canada has yet been tolerably

well arranged. Not one shows any conception

of the mutual relations of the great depart

ments of law. Not one is governed by the

logical principles of dichotomy, which though

it may not always be visible, yet should underlie

and determine the'main features of any sys

tem of classification.‘l

The utility of primary divisions as

means of exposition is not generally

appreciated because no detail treatment

of rules occurs under them in the body

of a work, but they have expository

value nevertheless by way of showing

interdependence and relation.

Why and how have jurists recognized

difierent primary divisions? The an

swers to this inquiry are several: First,

because of differing conceptions of the

leading term which expresses the subject,

that is, Law or Rights, or Duties, or

Obligations, or beyond this difierent

conceptions concerning the primary

divisions of Public and Private, or

Persons, Things, Substantive and Ad

jective Law, Primary and Sanctioned

Rights, etc.

A second reason for the confusion

is found in the natural tendency to

confusion during the evolution of twenty

centuries, occasioned by the necessity

for using old terms as to matters the

nature of which has gradually changed.

One is never at a loss to support any

opinion by a corresponding opinion of

some philosopher, jurist or theologian

of some period in the world's history.

The safeguard against being misled

is to confine the discussion to one

system of law and one epoch, using all

systems and all history as lights to

illumine the origin of ideas the evolution

of institutions and the present meaning

of names by which each is designated.

Thus Amos says :—

The term jurisprudence, like every other

important term which takes its hue from the

 

whole complex life of mankind, is ever

needing to be defined afresh in the ever new

language of each succeeding age.n

Dr. Hammond illustrates this idea

very clearly in speaking of the concep

tion of “status":——

It must always depend on all the conditions

of the law of a particular epoch, what may

properly be treated as a status, with rights

and duties differing from those of the normal

person who is the subject of all the rights

treated under the law of things. The change

able nature of this conception is now so

generally recognized that it has become

almost a common place to say that one great

feature of modern law has been its advance

from the form of law of status to that of law

of contract. Hale treats ancestor and heir,

lord and tenant, lord and villain as examples

of status in the law of persons." Blackstone

omits them. Each no doubt found reasons

for his course in the contemporary law, yet

both had the same general notion of the

division between laws of persons and laws

of things. If Blackstone rewrote his com

mentaries today, he would no doubt omit

master and servant as well. The division

is by no means an arbitrary one, or it would

not have the importance that has been

attributed to it; but its merit in each appli

cation lies in its being conformed to the law

of the time, and clearly defined with reference

to that law and to that only."

It is necessary to bear in mind that

the attempt is to suggest a practical

and logical classification of the mass

of rules expressed in constitutions,

statutes and- decisions as they now

 

'1 Holland, Forms of Law (1870).

1' Amos’ An English Code, 206.

“3 And rightly according to the law of his time.

Pollock says: "What is characteristic of ‘the feudal

period‘ is not the relationship between letter and

hirer, or lender and borrower of land, but the

relationship between lord and vassal. or rather it is

the union of these two relationships."-Pollock&

Maitland's Hist. of Eng. Law, vol. 1, p. 66.

Challis says: "Tenure was so far associated

with the status of a free man, that the grant to a

villain by his lord of an estate to be held thereby,

or the grant of an estate not falling below the

standard quantum would operate as an enfranchise

ment. From its connection with political status,

the common law tenure acquired the name free

or {rank tenure and the common law estates were

called estates of freehold."-—Chal. Real Property.

p. 6.

2‘ Sandars' Justinian, Introduction, p. li.
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exist in the United States of America

in accordance with some logical prin

ciple which shall govern the compiler

and guide the searcher as well. It is a

mass of laws, rules, that must be

arranged, and we are interested in

theories of classification only for this

practical purpose and in so far only as

classification enables a clearer organiza

tion, comprehension and expression of

the rules.

DIVERGENT PRIMARY CLASSI

FICATIONS

Gaius, who wrote in the second cen

tury, introduced the following formula:

The whole body of law which we use

relates either to Persons, or to Things or to

Actions.”

Another translation is :—

The whole law by which we are governed

relates either to Persons, or to Things or to

Pr0cedu1e."- '1

The principle upon which this divi

sion, made by Gaius, relies is obviously

the principle of genera and species, and

the touchstone of its application is:

that to which the law relates or the

principal subject or direct object of the

law. It will be observed that there

is here no mention of a division which

 

‘5 Abdy & Walker's Translation, Cambridge, 1870.

2° Poste's Gaius. 39.

T’ Though a digression. it may be helpful to state

here what will be shown to be the meaning attached

to these words in the classification worked out by

Hale, Wood and Blackstone. Blackstone trans

lates jura personarum and jam rnmn as "rights

of persons," "rights of things." He uses the word

"of" relatively. not possessively. and his meaning is

law concerning rights incident to personal relations.

If the law of persons had by his time lost much

of its aspect of status it had gained more by bringing

political relations within its pale. By “rights of

things" he means rights in and to things external

to the person. that is ownership of things, in one

word, property. No change is made in the meaning

of "actions." A great change in the conception of

the word “possession" together with a much

narrower scope of the word “things" indicates the

changes made. The Norman French ideas ex

pressed by the words bicns and chose con

stitute important reasons. or causes, for in this

respect the English law is not Roman but modern.

appears in later classical writings under

the heading “Public and Private Law,"

and of which much use has been made

in treatises on general jurisprudence,

but to which no place in classification

has ever been given in an English

treatise devoted to the orderly expo

sition of the rules of law. If Bacon

intended to use it, as logically he might,

he carefully concealed the fact. Black

stone says that Bacon in his legal dis

quisitions purposely avoided order.

Whether the ideas symbolized by

these leading terms, Persons, Things

and Actions, are worthy of recognition

at the present time depends upon

whether the words, and the ideas they

stand for, have been incorporated into

the body of our English and American

law, or may be usefully adopted. If

they have been associated with the

arrangement and expression of our

law they should not be discarded except

for some other division possessing prac

tical advantages. Innovation should

be indulged only when forced by con

ditions or induced by logic. An arrange

ment based upon principles or con

ditions essentially alien to our law

can not be made to take the place of

one associated with its development.

In commenting upon this primary

classification of Gaius, Poste says :—

What are the leading divisions of law

what are the main masses into which legisla

tion naturally breaks itself—what are the

joints and articulations which separate the

whole code into various subordinate codes,

like the difierent limbs and members of an

organic wholehwhat is the import of the

Gaian division into in: personarum, jus rerum,

jus actionmn, or rather, to adhere to the

classical phrases, jus ad persona: pminens,

in: ad res pertinens, jus ad actiones pertinensf

By jus ad actiones pertinens, to begin with

the easier part of the problem, there is no

doubt that the inventor of the division in

tended to designate the law of Procedure

as opposed to the law of rights; the adjective
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code, to use Bentham's phraseology, as

opposed to the substantive code.

It is more difiicult to determine the prin

ciple of the other division, the relation of the

law of Persons to the law of Things. They

both deal with the rights and duties of persons

in the ordinary modern acceptation of the

word; why then, we may inquire, are certain

rights and duties of persons separated from

the rest and dealt with under the distinguish

ing category of fur personaruml'

We must look to the details of the law of

Persons, and observe whether its dispositions

have any common character as contrasted

with the dispositions of the law of Things.

The law of Persons, in other words, the law

of status, classifies men as slaves and free,

as citizens (privileged) and as aliens (un

privileged), as paterfamilias (superior) and

as filiusfamilias (dependent). The law of

Things looks at men as playing the parts of

contractors or of neighboring proprietors. . . .

It is the more surprising that Austin should

apparently have failed to seize with pre

cision this conception of the law of Persons,

as he makes the remark, in which the whole

truth seems implicitly contained, that the

bulk of the law of Persons composes the

Public, Political, or Constitutional code

(fus publicumy”

Poste in these few words almost solves

our inquiries by pointing out the sub

topics which would naturally be grouped

under these divisions.

It is the establishment of the dis

tinction between the jus personamm

and jus rerum, as used in the English

law, which constitutes the master stroke

of Hale's, Wood's, and Blackstone's per

formance. This involved making a

great distinction between the Roman

conception of the same words and their

meaning in the English law. Lord

Hale pointed out distinctly that he

intended to give a different meaning

to old words so far as it suited his

purpose, and Blackstone carried out

the idea and established the distinction

between personal relations and things

 

in a way which has fastened itself upon

our common law and implicated it

in our constitutional and statutory

law.

Gaius does not ignore the sources

of the law, for he enumerates them, but

in the face of what he probably under

stood as well as any other, as Austin

says: “He (Gaius) divided jus, or law,

into jus gentium and jus civile, and,

having shown the various sources of the

assumption of law, or jus, proceeds to

divide the same subject according to

the objects or subjects with which it is

conversant.""

Hale and Blackstone invoke the same

principle. Blackstone says: “The

objects of the laws of England are so

very numerous and extensive that in

order to consider them with any tolerable

ease and perspicuity it will be necessary

to distribute them methodically under

proper and definite heads ;" adding,

"The objects of the law of England

falling into this fourfold division, the

present commentaries will therefore

consist o.‘ the four following parts."’°

The fourfold division of his work

into

Part I. Law of Persons, including Public

(Political) Relations and Domestic (Private)

Relations and Corporate Relations (Artificial

Persons).

Part II. Law of Things, including the

law relating to Property, Contracts and

Obligations.

Part 111. Private Injuries and Redress,

and

Part IV. Crimes and Punishments—

is not superior but subordinate to the

primary classification “Rights and

Wrongs.’ This latter classification cor

responds in the subjects embraced

precisely with the division introduced

by Bentham under the names sub

stamina and adjective law, but does not

’

3' Poste's Gaius, 40, 41.

3° Austin's Jurisprudence, 761.

m 1 Elk. Com., 122, any edition.
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coincide with the division Public and

Private Law.

Although the form “Rights and

Wrongs” is confusing, and was rendered

more so by his definition of law, when

it is kept in mind that his attempt

was to arrange laws, the meaning of his

primary division becomes clear. He

observes that laws have two great

objects, the declaration of rights, and

the establishment of justice between

men; the first primary, the other aux

iliary, or, primary and sanctioning,

substantive and adjective.

But the main idea is, as Dr. Hammond

points out: “In his theory rights had

no place, except as‘ convenient ex

pressions for the consequence of laws.

It is a system of laws, rules, that he is

treating from beginning to end. _ Rights

are nowhere defined, or their nature

investigated. It seems as if he would

have dropped the term altogether, if

he could have done so without a tedious

circumlocution. His use of it in the

titles of the first and second books, and

in the division of topics is simply a

proof that the term was really indis

pensable. (That of the word ‘wrongs’

in the third and fourth books is not

because in his use that word would

have correlated with duties as well as

with rights.) We confess that this

seems to us the weak side of Black

stone's entire system.”"

THE DIVISION “PUBLIC AND

PRIVATE LAW"

In the Institutes of Justinian is found

the expression :—

The study of law is divided into two

branches, that of Public and of Private Law.

Public law regards the government of the

Roman Empire. Private law the interests

of individuals.”

 

" Sandars' Justinian, Introduction, P- l

3’ Institutes, 1-4.

As to the scope of Public law, that

is the subjects embraced within it,

Sandars’ comment on this section as

follows is sufiicient for our purpose :—

Public law regulates religious worship and

civil administration; Private law determines

the rights and duties of individuals.‘'

Why was such a classification origin

ally adopted? That at the time of

Justinian there was a body of rules

which differed in their quality as law from

the body of positive law establishing the

rights and duties of subjects is quite

true. Heron, speaking of the develop

ment of law, says :—

At first only rights arising between subjects

are determined and protected by law, whilst

the sovereign remains above the law. Under

barbaric despotism the sovereign acknow

ledges no legal rule binding upon him in his

conduct toward his subjects, but in time the

relations between the government and the people

become subjected to certain positive laws. The

body of laws determining the relations

between the individuals and their govern

ment is generally termed "constitutional law"

or “political law." The latter term is pre

ferable.

The political law of a nation is the whole

legal relations existing between the governors

and the governed." ‘

That the usages and customs of

rulers are in some governments not

regarded as positive laws of the same

nature as the so-called "Private Laws"

is made very plain by Poste in his ex

planation. He says:—

Having been led to mention Public or

Constitutional law, it may aid to clear our

conceptions if we observe that some of its

dispositions are necessarily and by the nature

of the case deficient in the characters of

Positive law. It is rigorously true to say that

the powers of subordinate political func

tionaries are a status. . . . But when

tracing the hierarchy of government, we

come to the top of the scale; when we speak

of the limitations of the sovereign we have

 

" Sandars' Justinian, p. 169.

" Heron on Jurs., p. 70.
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passed from the-sphere of positive law. . . .

Constitutional law cannot be enforced against

the sovereign body by any but moral sanc

tions.” Whereas, then, the law of Persons

that belongs to private law is just as much

positive law as the law of Things, and political

functionaries who exercise a DELEGATED

power fall under a positive law of Persons, the

absolute sovereign is not invested with legal

status. When it approaches the limitations

of the sovereign Constitutional law changes

its character, it ceases to be positive law,

and becomes a law of opinion; or, in other

words, public law so far as it relates to the

sovereign, is not properly law, but only a

collection of ethical maxims.“

Puchta expresses the idea which

prevails generally among continental

jurists as to the nature of Public Con

stitutional Law.

The peculiarity (he says) of a monarchy

is that the Prince himself exercises the

sovereign power in his own name; and it is

implied that he possesses this authority as a

right which belongs to him."

We may now readily understand how

Bacon, with his notions as to sovereignty,

would naturally speak of Public Law,

and why Hale and Blackstone, with a

different conception, should ignore it.

Bacon says :—-——

I shall hardly consent that the King shall

be called only our rightful sovereign, or our

lawful sovereign, but our natural liege sover

eign."

Blackstone says that Queen Elizabeth

made no scruple to direct her Parlia

ments to abstain from discussing matters

of state, and that at the time of Eliza—

beth and James the subject of sov

ereignty was ranked among the arcana

imperii and, like the mysteries of the

bona Dea, were not even to be pried into

by any but such as were initiated into

its service. By Blackstone's time the

 

Constitution of England had become

a real law.”

After commending Hale and Black

stone for rejecting the division of the

law into Public and Private, and in

classing political with other conditions,

Austin says :—

Accordingly, Sir William Blackstone, follow

ing Sir Matthew Hale, has placed the law of

political persons, sovereign or subordinate,

in the Law of Persons instead of opposing

it as one great half of the law to the rest of

the legal system. Blackstone divides what

he calls “law regarding the relative rights

of persons" into "law regarding public re

lationsH and "law regarding private relations."

Under the first of these he places constitu

tional law and the powers, rights and duties

of subordinate magistrates, clergy and of

persons employed by land or sea.“J

Mr. Terry, the learned Professor of

English Law at the University of

Tokio, whose article on “Arrangement

of Law" appeared in the last number

of the Green Bag, says :—

Mr. Austin has clearly shown the difficulty

of drawing a distinction between the two

kinds of law sufficiently accurate for scientific

purposes though it is occasionally convenient

to use the words Public and Private Law in

a rough. popular sense and that the Public

Law, so-called, is really a portion of the Law

of Persons. Thus the law regulating the

powers and duties of public officers which is

always reckoned a part of Public Law,

obviously belongs to the Law of Persons;

so do the laws of citizenship, the right of

suflrage. public health, taxation, etc. These

all have effect only of creating duties and

rights for particular classes of persons.“

Professor Markby, who finds fault

with both the classifications “Public

and Private” and “Persons, Things and

Actions," says:—

All I understand to be meant by this

passage (referring to jus publicum and jus

 

“Of course this does not apply to the United

States.

" Poste's Gaius. p. 42.

'7 Hastie's Translations. p. 83.

" Argument on Post Nati of Scotland.

privatum) is this: Public Law is that portion

of law in which the attention is mainly

" Am. Bar Assn. Rep.. vol. 25, p. 461.

‘n Austin's Jun, vol. 2. p. 776-7.

" Terry's First Principles, 583.
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directed to the state; Private Law is that

in which it is mainly directed to individuals.

I do not think it means that these topics

are capable of exact separation. . . .

It is said that Public Law comprises that

body of law in which the people at large or,

as it is sometimes put, the sovereign, or the

state, as representing the people, is interested,

whilst Private Law comprises that body of

law in which the individuals are interested.

This is a forcible, and sometimes a useful,

way of putting the distinction. But it is

still not accurate. For. though the interest

of the public is in Public Law, conspicuous

or predominant, there is hardly any law in

which the interest of individuals is not also

concerned. And so, also, in private law.

The interest of the public may be in the

background, but it is always there."I

As to the Gaian

says :—

This classification is just as inaccurate

and just as useful as the last. In that one

sense it may be said of every law. public

or private, ad personam ad per'tinet. Every

law is addressed to a person, bidding him to

do, or not to do, a particular thing; but the

objects of law, as they are called, may be

either things or persons; and it is with

reference to this division between the objects

of law that the classifimtion of Private Law

into classification of the law of Persons,

and the law of Things has been made. There

are, however, very few laws of which the

objects are exclusively persons or exclusively

things.‘2

Professor Markby nowhere shows

appreciation that Blackstone and Hale

so defined the meaning of their use of

the division “Persons, Things and Ac

tions" as to render it definite and avoid

his criticism.

Mr. Campbellin his "Science of Law," "

after setting forth a proposed analysis

of his own, says :—

It may also be remarked that these leading

topics may be arranged according to the

Roman principle of classification, in which

case they would be as follows:

classification he

 

" Markby's Elements, quoted from Keener's

Selections, pp. 78-9. For example: The Bill of

Rights is intended to safeguardmindividuals.

‘' Jersey City, 1887.

Rights resulting from the status of persons.

1. Personal rights.

2. Domestic relations.

3. Political relations.“

Rights resulting from the acts of persons.

1. Property.

2. Contract.

3. Delict.

He mentions Dr. Hammond's opinion

that the Gaian classification “which

has maintained its ground from the

time of the Roman classical jurists

to our own and which, after all the

criticism which has been lavished upon

it at various times, seems to be the only

method upon which we can hope today

to see the desired and scientifically

necessary union of internal and external

systems.” “

It is in this connection that Dr. Ham

mond presents his masterly exposition

and defense of the classification of

Hale and Blackstone"; and Mr. Camp

bell himself admits the practical value

of Blackstone's arrangement, saying:—

Its value is attested by the incalculable

benefit it has conferred in long practical use.

It will be noticed that it wholly ignores the

Roman distinction between Public and

Private law. Why this division was rejected

by so eminent a lawyer as Sir Matthew Hale

has never been explained.‘7

In this last statement he is in error,

for Austin, Poste and other foreign

jurists had explained it before his book

was written; and Dr. Hammond had

also shown precisely by what process

of reasoning it was rejected.

The difficulty of making use of such

a division and something of the lack of

clearness of just what is the distinction

between the two divisions is indicated

by Dr. Holland, who is frequently

 

“ Reverse 3 and 1 and we have almost Black

stone's order of subjects.

‘5 Introduction to Sandars' Justinian. p. xxxi.

‘° See his Introduction to Sandar‘s Justinian.

‘7 Science of Law, p. 105.
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spoken of as an advocate of the divi

sion:

The correlation of the parts of Public Law

to one another is indeed far from being settled.

It never attracted the attention of the Roman

lawyers, and has been very variously. and

somewhat loosely, treated by the jurists of

modern-Europe. The subject is indeed one

which lends itself but reluctantly to systema

tic exposition, and it is with some hesitation

that we propose to consider it under the

heads of -—I. Constitutional law; II. Ad

ministrative Law; III. Criminal Law; IV.

Criminal Procedure; V. The Law of the State

considered in its quasi-private personality;

VI. The procedure relating to the State as

so considered.

The first four of these heads contain the

topics which are most properly comprised

in Public Law. . . .

The primary function of Constitutional Law

is to ascertain the political centre of gravity

of any given state. . . . In other words,

it defines the form of government.“

Sir Frederick Pollock in an essay on

the “Divisions of Law" has pointed

out the fallacy of basing the division

Public and Private upon the supposed

idea that the public was interested in

one case and private persons in the

other. He says:—

It will be seen, therefore, that the topics of

Public and Private law are by no means

mutually exclusive. On the contrary, their

application overlaps with regard to a large

proportion of the whole mass of acts and

events capable of having legal consequences.

Sometimes the distinction between Public

and Private law is made to turn on the state

being or not being a party to the act or pro

ceeding which is being considered. Only

dealings between subject and subject, it is

said, form the province of Private Law. But

this does not seem quite exact; unless, indeed,

we adopt the view, which has already been

rejected, that the state is wholly above law

and legal justice, and neither duties no?‘ rights

can properly be ascribed to it. Many valuable

things, both immovable and movable, are

held and employed for the public service,—

palaces, museums, public offices, fortifications,

ships of war, and others; in some countries

 

“Elements of ]ur. 320-5.

railways and all the various furniture and

appurtenances of these. Whether they are

held in the name of the state itself, or of the

head of the state, or of individual ofiicers

of the state, or persons acting by their direc

tion, is a matter of detail which must depend

on the laws and usages of every state, and

may be determined by highly technical

reasons. In substance the state is and must

be, in every civilized community, a great

owner of almost every kind of object. Now

the rights attaching to the state in this respect

or to the nominal owners who hold on the

state's behalf, need not differ from those

of any private owner, and in English-speaking

countries they do not. They can be and are

dealt with by the ordinary courts in the

same way as the rights of any citizen, and

according to the ordinary rules of the Law

of Property for the preservation and manage

ment of the kind of property which may be

in question. Again, many persons have to

be employed, and agreements to be made

with them; and these transactions are judged,

so far as necessary, by the ordinary rules of

the Law of Contract. Now the rules men

tioned not only belong to Private Law, but

are at its centre; they are the most obvious

examples of what Private Law includes. It

would be strange to say that they become

rules of Public Law because the property

and undertakings in question are public.

The true view seems to be that the state,

as an owner and otherwise, can make use of

the rules of Private Law, and become as

it were a citizen for the nonce, though ulti

mately for public purposes.“

This is the death blow to the modern

attempt to invent a new reason for the

division, in place of the reason which

in its origin was a real reason,but which

changed conditions in England and

America has obliterated.

THE DIVISION “ACTIONS"

There has not been entire accord

among theoretical writers on the point

that Actions is a separate and distinct

head, though the practice of treating

it as such is uniform. Both Austin and

Mr. Justice Wilson in their lectures

 

“ 8 Harvard Law Review, pp. 194.5.
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treat Actions as a subordinate part of

Things.

Austin's Plan is concisely and accur

ately summarized by the editor of the

Campbell edition, thus:

The leading divisions contemplated in

Austin's own system appear to be the follow

ing. He adopts as his main division of the

subjects with which the law is conversant,

the twofold one of the Law of Persons,and

the Law of Things. This division nearly

corresponds with ]us Personarnm-jus

Remm of the Civilians, or with ]us Qnod ad

Persona: pertinePQnod ad Res pertinet, of

the classical jurists; but differs from it in

this respect, that instead of being, as with

them, subordinated to the division of jus

into Pnblr'cum and Privatum, and co-ordi

nated with the ]us Actionum, it is held

superior to all these divisions. The whole

of the fur Pnblicnm and of the Law of

Procedure is therefore distributed between

the Law of Persons and the Law of Things,

according as their several parts belong more

properly to one or other of those main divi

sions, in the wide scope attributed to them

by the author.

Law of Things. Austin distributes the Law

of Things under two capital departments:

(1) Primary rights, with primary relative

dutes. (2) Sanctioning rights, with sanction

ing duties. The first of these divisions is

meant to include law regarding rights, and

duties, which do not arise directly or imme

diately from injuries or wrongs; understand

ing the word injury or wrong in the largest

sense, e.g., including trespass or breach of

contract. The second division regards rights

and duties which arise directly and exclusively

from injuries or wrongs; and includes the

consideration of procedure, civil and criminal.‘0

Wilson's Plan, as stated by himself

but which, however, was for a different

purpose, was as follows :—

Our' municipal law, he says in his Law Lec

tures, I shall consider under two great divi

sions. Under the first, I shall treat of the

law, as it relates to persons under the second,

I shall treat of it as it relates to things. . . .

In considering the law as it relates to

 

"Austin's Jurisprudence, Campbell ed., xxviii

and xxx.

persons, the legislative department of the

United States will occupy the first place, the

executive department the second and the

judicial department the third. . . .

As to the second great division of our

municipal law, which relates to things, it may

be all comprehended under one word Property.

Claims, it is true, may arise from a variety of

sources, almost infinite; but the declaration

of every claim concludes by alleging a damage

or demand.“

Under this he speaks of public and

private property, property real and

personal, estates in realty, etc. He

concludes this portion as follows :

Property may consist of things in possession

or things in action.

Land, money, cattle, are instances of the

first kind; debts, rights of damages and

rights of action are instances of the second

kind. These are prosecuted by suit.“

It will not escape observation that

Wilson and Austin agree in every

essential particular. What deduction

is to be made on the initial and most

important question which presents itself

to any one attempting the arrangement

of our law? First: That as an historical

fact from a time long antedating Lord

Hale all our jurists who have actually

done something practical by way of

arranging the law have ignored the

division Public and Private. Second:

There is general accord in the category

of topics, except as to this matter of

Actions and Procedure.

This, practically speaking, leaves be

fore us to be solved the matter of dis

agreement, that is why Wilson and

Austin suggest that rights in action be

treated under the division Things or

Property, as per Wilson, or Things,

subdivision Sanctioning Rights, accord

ing to Austin.

Laying out of view the unbroken

practice of several centuries, of treating

 

5' Wilson's Works, 45.

‘1 It is not quite clear that he intends to treat

procedure within this title, but assume for the time

that he does.
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the law concerning Actions and Pro

cedure as a distinct division of law,

this raises a question, or a series of

questions, of English and American law.

The questions can be solved by under

standing just what Hale, Wood and

Blackstone did, and the reasons for

their doing it. Blackstone explains:

"Rights of Persons are those [firstly]

which concern and are annexed to the

persons of men; secondly, Rights of

Things are such as a man may acquire

over external objects or things uncon

nected with the person.""

It might have been clearer to have

said: Rights of Persons are such rights

as have no object unconnected with

the person; but the proximity of the

two makes the contrast apparent.

Blackstone uses the word “of" in

the sense of concerning or relating to.

He does not predicate possession of all

rights.

Under the Roman Law all objects

of rights, tangible or intangible, recog

nized and protected by law, were treated

as Things. Hale and Blackstone differ

entiated these and transferred from

the Law of Things to the Law of Persons

all such rights “as do immediately

concern the persons themselves, other

than such rights as have external objects,

thus bringing in the topics Personal

Liberty, Personal Security and Right

of Private Property as abstract personal

rights; and leaving under the Rights

of Things only interests in goods and

estates and obligations, because these

are in their nature separate and distinct

from the persons according to the idiom

used by Hale and Blackstone.

According to the Roman conception,

what were treated by Blackstone as

among the other Rights of Persons, viz.

the abstract right of Personal Liberty,

Personal Security and the abstract

 

I"1 Blk. Corn. 122.

Right of Private Property, were re

garded as Things and, as Dr. Hammond

so clearly says :—

If our belief, as to Blackstone's true mean

ing and method, be the correct one, he could

finally have informed Mr. Austin, that what

he proposed to do in the Commentaries was

to transfer“ to the Law of Persons, or to

locate in their proper place among the Rights

of Persons, all such rights (and duties) as

belonged to all persons alike, except such as

had for their object "external things uncon

nected with the person." . . .

This last is in truth the cardinal point of

the whole matter. Blackstone adopts as his

definition of a “thing,” one quite different

from that employed by the classical jurists;

and all the departure from civilian precedent

that can fairly be charged to him, depends

on, and is to be explained by this changed

sense, in which he used the word “thing."“

English'_Law comprehends under the

term “Property" and "Things" only

such objects of right as are embraced

under the terms “Real Estate," “Chat

tels” and "Chases."

When proceeding from tangible things

like land and chattels in the direction

toward intangible things the word

“chose” is reached, defined and limited,

we have bounded the objects included

within the words “Things" or “Property”

in English and American Law, but we

have by no means included all of the

rights of action recognized by English

and American Law. A chose in action

is a right to receive or recover a debt,

or money, or damage for a breach of

contract or for a tort connected with a

contract or connected with chattel prop

erty.“5

Of course, all are familiar with the

existence of causes of action purely

personal which do not survive, are not

 

“a From the Law of Things.

‘4 Sandars' Justinian, Introduction, pp. lv, lvi.

‘5 Blackstone's conception was even narrower than

this, for he seems to include only damages re

coverable for the breach of a contract express or

implied.
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assignable and which are not choses

either in possession or in action.

To sum up: The word “Thing" in

English and American Jurisprudence

has a meaning broader than the popular

use and much narrower than the Roman

use of the word. And the word “Action"

as used technically and properly in the

English law has a broader and a

different meaning from the word “Thing"

or “Chose in Action" even.

The idea “Actions" is difierent from

even “Chose in Action" or “Right of

Action" and includes procedure, but

does not include all remedies.

Dr. Hammond has pointed out the

fact that Blackstone's most important

discrimination has been followed by

nearly all the civilians of the last century,

quoting Professor Windscheid as affirm

ing that Savigny's influence has made

a great change in the doctrine of passes

sion and consequently in the view of

rights as objective or capable of posses

sion, saying:

Savigny limits the doctrine of possession of

rights connected with external things, ex

cluding those of personal status and obliga

tions. This is a mere corollary to the change

instituted by Blackstone almost half a cen

tury earlier. But the fullest confirmation

of Blacsktone's change will be found in the

classification adopted by all the most recent

civilians. None of them, so far as our knowl

edge extends, adhere to the old division

advocated by Austin, in which the Law of

Things comprehends the entire law, except

the mere description of status. All of them

have a class of personal rights, corresponding

more or less closely to those in Blackstone's

First Book. Some go further and recognize

a. distinct class which not only belong to

persons, but constitute, so to speak, a part

of the personality. They have no objects,

at least no objects “unconnected with the

person," and yet are rights in rem as distinct

from obligations.“

In view of the history of English Law

and of American Law as well, no one

 

5° Sandars' Justinian. Introduction. 1):.

at this day would seriously consider

treating the law relating to actions and

procedure as a subdivision of Things.

While it is true that some accrued

causes or rights of action are in a sense

property, causes of action arise by

reason of events other than the primary

or substantive rights or relations, via,

by transactions, conduct and events

sufficiently distinct in nature to justify

a distinct division. That part of the law

of Actions devoted to Procedure Proper,

via, Pleading, Practice and Evidence,

is too widely difierent from “Things"

to be regarded in any sense as of the

same nature.

“justice,” it has been said, “is the

great interest of mankind." It is at

once the cause and the end of law. Its

establishment is the reason for the

existence of governments. Judicial

establishments are instruments and

Actions the means in its administration,

justice is the object of all vital law.

AMERICAN TRADITIONS

The traditions and conceptions of

the profession insofar as they concern

the general framework of law should

be regarded, and as there are those who

regard the division into Public and

Private law as connected with our

traditions, it may be useful to determine

that by actual illustration. The follow

ing is typical of the universal habit.

Upon the recommendation of Gov.

Yates of New York an Act was passed

in 1824 appointing James Kent (Chancel

lor, retired), Erasmus Root (President

of the Senate), and Benjamin F. Butler

(Attorney-General and Secretary of War

under President Jackson, and District

Attorney under Van Buren) a Com

mission of Statutory Revision. Kent

declining, his place was filled by John

Duer, and General Root resigning,

Henry Wheaton succeeded. In the
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course of their work this Commission

reported to the Legislature as follows :—

We think that our whole written law should

be comprised under appropriate titles; that

those titles should be classified in their

natural order; and more especially, that the

various provisions of each statute should

be arranged in the clearest and most scientific

method.

On a close examination of our whole scheme,

in all its parts and bearings, we trust it will

be found, that we proposed to do nothing

more than to free our written code from the

prolixities, uncertainties, and confusion inci

dent to the style and manner in which it has

hitherto been framed, and to apply to the

elucidation of this branch of the noblest of

of all sciences, those principles of an enlarged

philosophy, which now obtain in every other

department of knowledge.‘7

Mr. Butler submitted what he called

a "Project of the General Plan of

Revision” which constituted the general

outline of the scheme. This was to

arrange the laws under the following

divisions of classification (between

these subdivisions the writer has inter

posed the headings of Field's California

Code, which was Mr. Field's code

adopted in its integrity) :—

Div. I. Those which relate to the territory;

the political divisions; the civil polity; and

the internal administration of the state.

(Cal. Code, Pt. I. The Political Code.)

Div. II. Those which relate to the acquisi

tion, the enjoyment and the transmission

of property, real and personal; to the domestic

relations; and generally to all matters con

nected with private rights.

(Cal. Code, Pt. II. The Civil Code.)

Div. III. Those which relate to the judiciary

establishments, and the mode of procedure

in civil cases.

(Cal. Code, Pt. III. Code of Civil Procedure.)

Div. IV. Those which relate to crimes and

punishments; to the mode of procedure in

criminal cases; and to prison discipline.

(Cal. Code, Pt. IV. The Criminal Code.)

 

‘7 Assembly Journal, 1825, Appendix D. pp. 2, 3,

4; quoted from Preface Consolidated Laws of

N. Y. 1909.

Div. V. Public laws of a local and mis

cellaneous character; including the laws

concerning the city of New York; acts in

corporating cities and villages; and such

other acts of incorporation as it may be deemed

necessary to publish.“

Mr. Butler's report continues :—

The general distribution of the subjects of

the whole revision, it will have been perceived,

has been made conformably to the admirable

system of Judge Blackstone's Commentaries,

which is known to have originated with Sir

Matthew Hale, and to have been much

improved by Dr. Wood in his Institutes.

It seemed to us, that the same arrangement

which had reduced to order and system the

floating and complicated principles of the

unwritten common law, must necessarily be

sufficient to comprehend the written laws,

which are in their nature merely supplementary

to the common law." We have accordingly

applied the same system in detail, to the

various acts relating to property, and have

therein followed the plan of the Commentaries.

with entire conviction, that from the very

arrangement itself, no important omission

could well occur.on

It will be observed that because

certain changes are made, such as

dropping ' the division Rights and

Wrongs, the revisers made no pretense

that they were departing from the

principles of Blackstone's general out

line.‘1

 

‘8 Assembly Journal, 1826, p. 887.

5° This is identical with Wilson's position, stated,

Wilson's \Vorks, preface, xv'iii. Quoted in Corpus

juris article, Green Bag, vol. 22, p. 61. £4

°° Senate journal, 1827, p. 71.

M An opinion of value: The late Austin Abbott

wrote :—

"The state of New York in 1827-30 led in giving

scientific form to state legislation by the appoint

ment of a commission of their ablest men to revise,

rearrange, and improve our general laws. The

result of their labors was to supersede a mass of

acts standing for the most part in chronologic

order by a systematic body of law in four parts :

"I. The polity of the state. II. Rights of property

and persons. III. Courts and Civil Procedure.

IV. Criminal Law.

"This new system was an example gradually

widely followed throughout the Union. It attracted

attention in Great Britain, and John Duer, one of

our commissioners, was examined at length before

a Parliamentary Commission for the sake of the

valuable exposition of statutory revision which
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It must occur to any one reading

this report that it is not only desirable

that the arrangement of what we still

call our unwritten law and the written

law should be the same, and that in

every part it is necessary to focus the

written and the unwritten law, for the

rule is the result of both."

The writer of this article has always

stood opposed to the idea of legislative

codification of the written law under

present conditions, but this is very far

from being opposed to the codification

of the written and the unwritten law

as blended parts of one system, or of

the written law after the common law

has been reduced to such certainty and

order as would enable the legislatures

to have some judgment as to what

common law was implicated in their

expression of the written law, and the

courts could have some clue as to the

ideas held by the legislature, for statute

law means the words of the statute

construed through the lens of the com

mon law."

How closely Mr. Field had in view

the same spirit and principles which

actuated Mr. Butler and his associates

will be seen by his expression of what

he considered a code to be :—

What is required, and what must at some

time or other be undertaken, is a triple

 

the experience of the profession in this state

afforded the profession and legislators in England.

“We thus long enjoyed the best, simplest and

most effective system of statutory law which the

country had up to that time known. The con

stitution of 1846 modernized the polity of the state,

terminated the propogation of special charters. and

introduced the rule that there should be general

laws for organizing corporations; abolished the

court of chancery. and reorganized the judicial

system of the state; and these changes necessarily

marred with marks of repeal large parts of our

Revised Statutes. It also contained provisions

contemplating a re-statement of our statutory law.

llFrom that time we have gone on in confusion."

—University Law Review, vol. 1, p. 329.

" This is Wilson's position. See supra, note 590.

°3 "Every act of Parliament assumes the existence

of the unwritten law." Stephen's Dig. of Ev.

Introduction.

process: the process of eliminating. the process

of condensation, and the process of classifi

cation. This performance would make a code,

call it whatever name you will.“

IMPORTANCE OF CLASSIFICATION

O. W. Holmes, Jr.," writing in the

American Law Review in 1870, said:—

We are inclined to believe that the most

considerable advantage which might be

reaped from a code is this: That being exe

cuted at the expense of government and not

at the risk of the writer, and the whole work

being under the control of one head, it will

make a philosophically arranged corpus juris

possible. If such a code were achieved, its

component parts would not have to be loaded

with matter belonging elsewhere, as is neoes~

sar'ily the case with text-books written to

sell. Take a book on Sales, or one on Bills

and Notes, or a more general treatise on

Contmcts, or one on the Domestic Relations,

or one on Real Property, and in each you

find chapters devoted to the general discussion

of the incapacities of infants and married

women. A code would treat the subject

once and in the right place. Even this

argument does not go much further than to

Show the advantage of a connected publication

of the whole body of the law. But the task, if

executed in extenso, is perhaps beyond

the power of one man and if more than one

were employed upon it. the prbper sub

ordination would be more likely to be secured

in a government work. We are speaking

now of more serious labors than the little

rudimentary text-books in short sentence:

which their authors by a happy artifice have

called codes instead of manuals. Indeed we

are not aware that any of the existing attempts

are remarkable for arrangement. The im

portance of it, if it could be obtained, cannot

be overrated. In the first place it points out

at once the leading analogy between groups.

Of course cross-divisions will be possible on

other principles than the one adopted.“

THE SIMPLICITY OF THE TASK

The difficulties and magnitude of the

task of arranging our law and con

densing it into definite, precise rules are

 

°‘ American Bar Association Report, 1889.

“ Now Mr. Justice Holmes.

°° 5 Am. Law Rev. 1 (1870).
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greatly exaggerated. There are those

who seem to suppose that we have

fifty distinct and conflicting systems of

law, but such is not the case. We have

one system of law, applied throughout

fifty jurisdictions with but slight devia

tion and comparatively few contradic

tions in the rules of law, however much

variation in forms of procedure and

variety of expression in the opinions

of the judges. There is in the main

the same lawin all the states. As Pro

fessor Beale has recently pointed out,"

only in a few instances are there more

than two distinct rules on a given sub

ject applied by the courts of the different

states. This constitutes no obstacle

to the arrangement and statement of the

law, while it does afford opportunity on

the part of the revisers to throw into

immediate contrast the reason under

lying the contradictory rules and thereby

point out the better reason in such

a way as to induce uniformity; Instances

of confusion and variety, instead of

being an argument against the attempt,

is in fact the great argument compelling it.

The law will not organize itself. The

same reason which impelled Justinian

to rid the Roman Law of confusion and

uncertainty compels us to re-state the
 

"7 23 Harvard Law Review 194, see 22 Gram Bag

119.

New York City.

corpus juris in order that we may

possess a knowable definite body, similar

to that with which our forefathers

started a century ago. The common

law was then one system, and so far

as applicable, was in the main the law

as expressed by Blackstone, in proof

of which one need but to turn to such

treatises as Swift's System of Laws(] 795),

Tucker's Commentary, and the several

early American editions of Blackstone.

The unwritten law is still the greatest

in bulk of our law. Our Common Law

is no longer the British Common Law,

but a Common Law of our creation, an

evolution from our conditions; and a

re~statement of it in such a manner

that will display it as a definite system

is imperatively demanded. With tacit

sanction it will make conditions tolerable

with legislative sanction it would make

them ideal and will render a uniform

code practicable.

Systematic consolidation is the first

great need, and whether the result shall

be given legislative sanction by declara

tory acts constituting the Corpus juris

Codex" which shall be created evidence

of our common law and thus establish a

new datum past, may safely be left for

future determination.

 

“a To use the Roman expression for a code, i.e.,

books of the law.

  



The Sociological Foundations of Law

By CHARLES A. ELLWOOD

Paorassoa or SOCIOLOGY,

T is certainly an encouraging sign

that the late Hon. James C. Carter,

in his valuable lectures on “Law: Its

Origin, Growth and Function,” recog

nized at the outset that the subject he

was dealing with was a part of the field

of sociology. When an eminent lawyer

and legal thinker takes such a position,

it is perhaps time to emphasize that the

foundations of the science of law, or

jurisprudence, must be laid in a gen

eral knowledge of human society, and

especially in a knowledge of the prin

ciples of its organization, development

and functioning. Of course, those who

are content with the mere knowledge

of the law as a set of separate rules, or

as a system of rules, will have little

interest in any inquiry into its founda

tions in other sciences. But has the

time not come when the study of the

law should be freed from superficiality

and isolation and be based upon knowl

edge of its nature, function and purpose

in human society? It is the thesis of

this paper that a proper understanding

of law and of legal theory can only be

obtained through the study of the social

sciences, especially sociology; and that

training in law should always be pre

ceded by training in these sciences.

For the law is not something apart

from the rest of our social life, but rather

is that aspect of it which expresses

organized public control over the whole.

In other words, law has to do with the

organization or order of society, and it

is for the sake of maintaining a given

social organization or social order that

law exists. Now, sociology is the science

Umvaasrry or Mrssouar

which deals with the principles of social

organization. It is evident, therefore,

that it deals with the foundations of

legal science, since we can not under

stand any given system of law unless

we understand the principles of social

organization which give rise to it.

When we study legal texts or legal

codes we discover that they always pre

suppose some theory of society. Thus

the very earliest Roman law presup

posed the religious view of social organi

zation which was inherent in ancestor

worship zmd the patriarchal family.

Later Roman law, on the other hand,

rested on the assumption that the social

order was a matter of “contract";and

this “contract theory of society” has

dominated the bulk of legal thinking,

and even of legal practice, down to

recent times, although we may note

that through the influence of the Church

in the Middle Ages the supernatural

theory of society and the conception of

law as a divine command for a time

again dominated.

The very definition of law, as legal

writers have discovered, involves some

theory of social organization; and defini

tions of law accordingly vary according

to the writer's conception of the nature

of the social order. Corresponding to

the supernatural conception of society,

we find the conception of law as a divine

command, or the expression of divine

will. To the contract theory of society

corresponds the conception of law as an

agreement or rule by which a majority

“covenant" to regulate their relations

to one another, leaving questions to be
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decided by some commonly selected

authority. Answering to the theory that

social organization is a result of force,

or of the rule of the strong over the

weak, is the conception that law is solely

based upon force, or, to use the Sophists’

phrase, is “the rule of the stronger."

All of these theories of society, however,

on which the legal theories and systems

of the past have been based, are some

what antiquated today; and only within

very recent years do we find legal theories

based upon the newer organic and psy

chological conceptions of society. It is

evident that a sound theory of the nature

and function of law must rest on sound

views of human society.

Political science and ethics have both

been put forward at various times as

the foundation sciences for law. As for

the claims of political science, it must

be said that law antedates the state

as we understand that word, and that

government, so far from being the origi

nal source of law, is simply the means of

enforcing law. Law and government

are rather co-ordinate expressions of the

tendency of all social groups to regulate

the conduct of their members in order

to preserve their organization and their

existence. The science of government

and the science of law must both accord

ingly rest upon a knowledge of the

nature of social organization. As to the

claims of ethics to be considered the

science fundamental to law, it need only

be said that ethics, as the science of

right conduct or of right living together,

itself presupposes sociology; for we can

not know the ideal in conduct until we

know the remote social consequences of

conduct, and we cannot know these

consequences unless we understand the

laws of social life generally. All this is

not saying, however, that political science

and ethics are not most valuable for the

understanding of certain aspects of the

law. It is only saying that sociology,

rather than these sciences, reveals the

foundations _of law—that is, its origin,

nature and function in human society.

What light, then, can sociology throw

upon the foundations of law? Some of

the simpler facts of theoretical sociology

may serve to suggest an answer to this

question. No society can continue to

exist without uniform practices and

habits of life. Group action, except

perhaps in its simpler forms, is impos

sible without some degree of collective

control. This means that social control

is characteristic of all societies whatso

ever. Consequently in human groups,

with their self-conscious units, we get

conscious and deliberate attempts to

control the activities of the individual.

Human society, therefore, from the first

presents the phenomena of authority

and of social discipline. If an individual

varies too greatly from the standards of

his group, if he refuses to co-ordinate

his activities in harmonious ways with

the members of his group, then the

group to that extent sufiers disorganiza

tion and impaired efliciency. Every

social organization must be coercive,

therefore, to the extent necessary for

efficiency. This means that individual

impulse must be subordinated to social

needs; hence the individual is surrounded

from childhood to the grave with stimuli

of all sorts, though chiefly in the way of

rewards and penalties, to get him to

co-ordinate his activities advantageously

with his group. As Professor Giddings

says, “The creation and perfecting of

discipline, the standardizing of conduct

and character by means of discipline,

has been the work upon which society

has directed its conscious eflorts from

the beginning.” ‘

Now, the bearing of all these simple

 

1 See Professor Giddings’ suggestive article on

"Social Self-control," in the Political Science Quarterly,

vol. xxiv, no. 4.



578 The Green Bag

sociological principles upon the law is

evidently this: namely, that law is one

of the chief means of social control of

individual conduct. While it is not

the only means, still perhaps it must

be regarded as the most important means

because it deals with the overt acts of

the individual, and has back of it the

whole force of society. We have law

in society, in other words, because soci

ety feels the need of controlling indi

vidual conduct in order to preserve its

organization. Every social group is in

actual or potential competition with

every other group as well as constantly

struggling with the forces of physical

nature. Defense against enemies is at

the foundation of every life-process,

whether individual or social; but inas

much as we cannot have effective collec

tive action without internal order and

harmony in groups, it is evident that

the need for internal order is co-ordinate

with the need for external defense.

Every group must exercise, there

fore, constraint upon its individual mem

bers; and the need of this constraint be

comes greater the larger and more com

plex the group is, because in complex

societies there is greater opportunity for

individual variation between the habits

of different individuals. Therefore, social

constraint becomes increasingly neces

sary to carry on an increasingly complex

collective life. Instead of law lessening

with social evolution, then, it is bound

to increase in amount and also in rela

tive importance to the life of the group.

As each new condition in the social life

arises, some means of social regulation

and control has to be found, and usu

ally the most simple and direct means

is through the law. Thus, when mod

ern industrial evolution produced the

“trust," because this new form of asso

ciation had to be controlled in its con

duct in the larger social unity, law was

at once invoked to regulate the trust

that is, to make it conform its activities

advantageously to the life of the whole

group.

The coercive character of law, there

fore, does not spring from the fact that

it is the imposition of the will of a strong

individual or class upon a weak indi

vidual or class, but rather it springs

directly from the coercive and compell

ing nature of all social organization.

Every social organization must be coer

cive in some degree if it is to assure the

welfare and survival of its members.

Social groups, being a mass of self

conscious individuals carrying on a com

mon life together, enter therefore upon

deliberate policies to prescribe and con

trol individual conduct in ways of social

advantage. In very large social groups,

of course there are always individuals

who vary in their habits beyond the

limits which are judged necessary for

group safety. In primitive groups such

anti-social conduct was punished by the

spontaneous resentment of their mem

bers, but as government became organ

ized more and more the work of main

taining social habits or customs judged

necessary for group safety was turned

over to it. Hence the law became the

conscious instrument by which society

enforced its will upon its individual

members; but it is evident that law even

in its most evolved forms is closely con

nected with the forms of social constraint

and social control which we find even

in the most primitive groups of men.

The insufficiency of the “contract

theory” of law and of society must now

be manifest. The contract theory pre

supposes that every individual is an inde~

pendent, self-sufiicient unit in society,

and that he regulates his relations to

others by contract-—that is, by agree

ment to do or not to do certain things.

This theory presupposes that practically
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all conduct is reasoned out, and so it

presupposes a much higher degree of

intellectual development than what we

find in human societies. Again, it sup

poses that human nature is much simpler

than it really is, and is made up quite

entirely of intellectual elements. The

word “contract” in its broadest sense is

evidently quite inadequate to express

the actual relations which we find be

tween individuals, whether in civilized

or in primitive society. These relations

for the most part are on a basis of habit

and instinct rather than that of con

scious agreement. There is, therefore,

no social compact or social contract at

the basis of law or any other social insti

tution.

The researches of legal historians and

sociologists alike have shown that law

undoubtedly had its origin in custom or

social habit. Now, custom is so far from

resting upon mutual agreement or con

tract that we can say in general that con

tract has very little to do with the origin

of custom. Mr. Carter's chief mistake

in discussing the origin of law was made

when he remarked that custom rests

upon “opinion of the past.” Opinion,

whether past or present, usually comes

in to support custom, but as a rule has

little to do with its origin, and espe

cially had little to do with its primitive

origin. Customs are simply collective

habits, and habit rests as much upon

instinct and impulse as it does upon

reasoned opinion. A course of conduct

may be entered upon by an individual

or a group, by a series of happy acci

dental adjustments quite as often as by

reasoned opinion. It is evident that

the impulses and instincts also have

much to do in determining which of

several courses of conduct shall be

entered upon. Reasoned opinion, there

fore, has more to do with confirming

custom or with modifying it in ways of

social advantage than with its origin.

Of course, this is saying in efiect that

rational opinion does play an increas

ingly important part in originating law

as social evolution advances, but the

point to be noticed is that the psycho

logical order is law, then custom, then

habit, then instinct. The laws by which

social groups seek to regulate the con

duct of their members rest in the last

analysis upon the instincts which have

been implanted in human nature through

ages of collective living, but the modi

fications of law which so rapidly go on

in civilized societies are wrought largely

by reason and rational opinion, though

of course “reason” must not be con

sidered as necessarily opposed to human

instincts.

If law rests upon custom, and “cus

tom” is but another name for collective

habit, then formal laws are merely

social habits brought to consciousness

for the sake of greater control over them.

Indeed, from the standpoint of their

activity, as Bentley says,’ laws are

nothing but the “habitual activities of

society, enforcing themselves upon the

would-be variants." Consequently law

is a chief means, as we have already

noticed, by which society maintains its

unity and solidarity. Consequently, also,

law has come to be used in recent times

largely as a means of coercing a variant

social minority to co-ordinate its activi

ties with those of the majority. Where

the new law represents the habits of

thinking and acting of an undoubtedly

clear majority of a given group, there is

usually little difliculty in securing its

enforcement. On the other hand, laws

which represent only the habits of a

minority of population, it follows, are

not easily enforced—at least not in

democratic communities where popular

 

IThe Process of Government: a Study in Social

Pressures.
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will and public sentiment are the chief

means of coercion. Law should follow,

therefore, and not precede, changes in

social conditions—that is, in the ways of

thinking and acting of a majority of the

population. Laws which outstrip popu

lar will and public sentiment are notori

ously powerless to better permanently

social conditions, and in general it may

be said that law is a relatively clumsy

instrument of effecting social reforms.

All that has been said implies that radical

social adjustment must be made through

the influence of education and public

opinion, and that law at the most can

only come in to enforce the new habits

which have already been sanctioned in

popular consciousness. Moreover, it fol

lows from all this that law can never

represent the moral and social ideal;

for the social ideal stands for the maxi

mum which society is aiming at, while

the law aims simply to maintain the

minimum of morality in conduct which

is necessary for the safety of society at

any given time.

Law is established, then, in its statu

tory and common-law forms for the

sake of effecting a higher degree- of social

control and of constraining individuals

that vary from the standards which are

recognized as necessary to carry on a

collective life. The civil law and the

criminal law may consequently be con

sidered as two great props which sustain

the social order in any nation. Nothing

can be socially more demoralizing than

when one of these props is weakened.

The weakness of the criminal law in the

United States and the general disrespect

for law which we find widespread in our

population is, therefore, one of the

gravest signs of social disintegration

which confronts the American people.

While the social situation in the United

States is undoubtedly responsible for the

present inefficiency in the administra

tion of our criminal law and for the

decline of respect for the law generally,

yet the question may be raised whether

the legal profession in the United States,

through inadequate training and through

commercialization, has not had some

thing to do with all this.

If we have law in order to preserve a

given social order, we have changes in

the law in order to bring about adjust

ments to new social conditions. There

fore, those whose business it is to

change the laws, or to reinterpret the

old ones in order to meet new social

conditions, should have the fullest pos

sible knowledge of those conditions. We

are still without a system of law that is

adapted to our new and complex civili

zation. Because the legal profession

has often failed to see the social char

acter of law, they have sometimes made

the mistake of considering law as some

thing given for all time, and hence, in

stead of studying the new habits and

conditions of society, they have often

attempted to apply rigidly old systems

of law with disastrous consequences.

For example, the old English common

law was adapted, as everybody knows,

to a much simpler civilization than our

own, yet we have had jurists, even down

to the present time, attempt to apply

that law to our modern complex society.

To amend or reinterpret the common

law so as to meet the needs of the day

evidently requires extensive knowledge

of the present society. Again, the old

criminal law, or as criminologists call it,

the classical criminal law, brought about

by the reforms at the beginning of the

nineteenth century, has proved quite

ineffective to protect modern society

from crime. This is doubtless not only

because modern society is more com

plex, but because the classical criminal

law rested upon an unscientific analysis

of the problem of crime; yet only in



On Lincoln's Advice 581

recent years have radical alterations

been introduced into our criminal law,

and there are still lawyers who regard

the old criminal law as quite adequate.

It is evident that a scientific criminal

procedure and criminal jurisprudence

must rest upon a scientific criminal

sociology. Inasmuch as it is evident

that laws need constant change to meet

changed social conditions, as long as

the bulk of this work of changing laws

falls to the legal profession, it is the duty

of the legal profession to equip them

selves for this function by an extensive

knowledge, not only of social conditions,

but of the principles which underlie

social organization and social change.

A word in conclusion may not be out

of place as to the relations of the legal

profession to society generally. If the

social view of the law is the right one,

then the legal profession must be re

garded fundamentally as a social-service

profession quite as much as teaching or

the ministry. It is the function of the

lawyer to help preserve the social order,

to aid in securing justice, and to pro

mote the welfare of society by protect

ing it from crime and all other social

disorder. If this is the true view of the

legal profession, then the commercial

ized conception of the profession, as

having for sale primarily personal ser

vices to individuals and corporations

who can pay for them, is an utterly false

conception. We must do something to

place our legal profession upon a higher

plane in this country and to get its

members to regard themselves as social

servants primarily, rather than as per

sonal servants of individuals or corpora

tions, if the nation is to endure. At least

one of the things which needs to be

attempted is to give the lawyer the

social point of view, and this can pertaps

be secured through the study of sociology

and the other social sciences better than

in any other way.

On Lincoln’s Advice

"If . . . you cannot be an honest lawyer, resolve to be honest without being a lawyer."

bmham Lincoln.

By HARRY R. BLYTHE

F these fair words were burned into hearts

So deeply that our actions sprang from them,

How many still would fret on rights in rem,

And still persist in playing sorry parts?

Oh! would not some of us eschew the marts

Of blighting litigation, and condemn

The whole unhappy business-seek the gem

Of truth elsewhere—win gold by other arts?

Ah! if we had the courage but to do

As oft the conscience tells us that we ought,

If to ourselves we only could be true,

The world would never say that we are bought

As Judas was. Honor would crush the few,

But all our work would be in goodness wrought.



An Old-Time juryman

By EDGAR WHITE

OR forty-five years “Uncle Eben”

Reynolds of Middle Fork town

ship has been a familiar figure when

court was “settin’ ” in Macon, Mo., the

county seat. During the war “Uncle

Ebe” was a “Johnnie Reb," not the kind

that sat around the village store and

figured out a plan for Lee to surround

the Army of the Potomac, but the sort

that grabbed up an old deer rifle and

mixed in where the most trouble was.

The aged juryman has a dent on his

bald head that would make a German

student duelist green with envy. It

was made at Shiloh by a minie ball, and

looks like some one had taken a gouge

and worked out a place to lay a hen egg.

For this big dent “Uncle Ebe" draws

no pension from the government, but

at the proper legal intervals they sum

mon him to the county seat for jury

duty. It’s become so much a habit

with him that if they don't put him on

the list he comes anyhow, trusting that

some fellow will fail to show up and

he'll get on as a “scrub," i. e. pick-up.

When "Uncle Ebe” came marching

home in '65 they wouldn't let him vote

or serve on a jury or anything else, but

when they "reconstructed” him they

immediately haled him into court as a

juror. He didn't want to go a bit, as

he was middlin’ busy straightening up

the old farm, which had sorter gone to

seed during his effort to bust the govern

ment, but when he got into court, and

found his old captain (Ben Eli Guthrie)

among the big-wigs, it looked all right,

and “Uncle Ebe” has been a juryman

every year since that time.

“Uncle Ebe” was born in Middle Fork

township seventy-two years ago. The

only time he ever had a chance to see

any of the world was when he was

“soljerin' " with "Pap” Price, and then

he says the Yankees kept him so all

fired busy he didn't have a chance to

take notes of the country.

In eight out of ten cases tried in cir

cuit' court the lawyers leave “Uncle

Ebe's” name on the list of twelve.

That's because they have become satis

fied with the old gentleman's good sense

and fairness. But there was a case the

other day wherein "Uncle Ebe" balked.

The clerk called out a panel of ten, and

the judge asked this question :—

“Gentlemen, are your opinions such

that you would refuse to return a ver

dict of guilty, wherein the punishment

would be death, although justified by

the law and the evidence?"

“Uncle Ebe" shook his head.

agin it, judge,” he said.

The judge repeated the question, care

fully explaining its every meaning, but

the old man shook his head again.

“I wouldn’t vote to hang a man under

no sarcumstances, judge," he replied,

with such finality he had to be excused.

Later on some one asked "Uncle Ebe"

how he could reconcile his bloody war

record with his squeamishness in a court

of justice.

“The law ain't got no right to kill a

man,” he explained. “Go back to the

Garden of Eden. When Adam found

Cain had killed Abel, what did he do?

Why, he banished him. He knew it

wasn't his place to kill Cain, although

he knew he was a murderer. These

lawyers talk a good deal about prece

“11m
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dent. Whar you goin' to get a precedent

back 0’ that, eh?”

In the forty-five years, off and on,

Mr. Reynolds has served as a circuit

court juror he has acquired considerable

philosophy which might be of profit to

attorneys.

“You read in the papers a good deal

about what the lawyers say as to ‘im

pressions’ on the jury," said "Uncle

Ebe." “I want to say this: The jury is

generally with the fellow who is the

most frank and honest about putting on

his case. When it sees a lawyer

struggling with all his might to keep

something from coming before the jury

—claiming it ain't legal evidence-the

jury gets curious to know what it was,

and thinks he’s trying to hide some

thing he’s afraid of. The jury can tell

awful quick when a lawyer acts smart

and tries to bamboozle a witness, and it

sympathizes with the witness. I've been

on cases where the jury would have

Macon, M0.

found one way, but was made to switch

around on the other side just because of

what had seemed to it to be unfair

dealing at the trial.

“Lots of folks think a jury swallows

all those high-falutin’ orations of the

lawyers. That's where they got another

guess. We know what all that talk

means, and if there ain't logic mixed up

with it it don't go. Here's a thing that

ought to be brought out: The courts

ought to encourage jurymen in the ask

ing of questions. Sometimes the lawyers

ask their questions in such a roundabout

way that you can't tell what the answer

really means. I once heard a lawyer

ask a witness what he knew about Mr.

So-and-so’s character for running after

bad women. The witness said, ‘I never

knew anything to the contrary,’ and the

lawyer let it go at that. In the jury

room there was a free-for-all fight as to

whether the witness said Mr. So-and-so

run after badiwomenior not."

Personal Rcminiscences of the .Walhalla Bar

II. A SENSIBLE COUNTER-CHARGE

By R. T. JAYNES, ATTORNEY-AT-LAW, WALHALLA, S. C.

FEW years ago, exact date imma

terial,one of the members of our

bar occasionally imbibed too freely.

Once he was taken to task by one of his

brethren with a view of reforming him.

In order to avoid giving offense we use

fictitious names.

Boon Camp, being very much under

the influence of too much drink, is

reclining on the edge of the sidewalk on

Main street, apparently oblivious of his

surroundings.

His chum, Joe Smith, who is strictly

sober and reckons temperance as one

of his shining virtues, walks up to Boon,

takes him by the hand, and, attempting

to raise him from a level to a. perpen

dicular, says :—

“Boon, I am so sorry to see you in

this fix. Can't you quit drinking?”

Boon replies: “Oh (hic) Joe, go away

(hic) from me (hic) and let me alone

(hie); I am drunk now (hic), and I will

get over that; (hic) but you are a fool

(bio), and you will never get over that

(hic)."1

‘ [Reformers may well take this lesson to heart,

and try to avoid placing themselves in a position

0 en to similar criticism from conservatives. For

tli’ere can be no doubt that for every ninet and

nine sinners who reform, there is only one re ormer

who truly repents.—Ed.].

 



A Former Prisoner’s Criticism of Prison Methods

and His Suggestions for Reform

HE young poet known to the public only

as "John Carter," who received his

discharge from the state penitentiary at

Stillwater, Minn. a few months ago, on the

commutation of his sentence from ten to

five years (see 22 Green Bag 337), has written

an article in the September Century setting

forth his personal impressions with regard

to the régr'me of this institution. He was

subjected to a rather strict discipline at

Stillwater. and at a time when much of the dis

cussion of penal problems, especially in the

popular magazines, is tainted with senti

mentalism and prejudice, it is a pleasure to

note that he has succeeded in presenting a fair.

dispassionate criticism of the methods in use

at Stillwater, and typical of the better class

of American prisons, which is to be accepted

as a truly useful and instructive document.

On his entrance into the penitentiary he

at once discovered that the state did not

“pamper" its prisoners, but that the re

pressive system was in full sway, and he

describes the methods of the institution,

which evidently is well administered. His

account does not reveal any grave faults in

these methods. He found the discipline strict,

the food by no means ideal, and many

desirable privileges withheld, but notwith

standing all this, his article goes to prove that

severe punitive methods can be employed

without injustice or brutality.

In some respects, however, this article

shows that the system can be improved upon

without so radically and completely changing

it as to run into the danger of sentimental

leniency. For example, prisoners should not

be subjected to so much espionage and suspi

cion as to deprive them of all sense of self

respect; and it would also be well to give them

more opportunity for exercise in the open

air. But the author's criticisms can best be

set forth by quotation:—

“The sentimentalist cannot support a course

of procedure which brings suffering to any

body; many men of strict integrity entertain

the theory, ‘Once a thief, always a thief.'

Between these extremes lie the right and

expedient theory and practice. My present

object is merely to present a few facts that

should be borne in mind in discussing this

subject.

“In the first place, the silent system, if

strictly adhered to, is in itself a. punishment

of the severest nature. Men are naturally

gregarious, and as mentality decreases, the

gregarious instinct increases. It has been

found necessary to abolish the barbarous

method of confining prisoners in ‘separate

cells by day as well as by night; it will ulti

mately be found advisable to permit con

versation during the daytime. This may

seem to menace discipline, but a careful

supervision would remedy the defect. It may

be argued that the efiect would be to corrupt

the less hardened offenders, and under present

conditions there is much truth in this point

of view. It is, however, becoming obvious

that first ofienders should not be mingled

indiscriminately with those whose life has

been spent in criminal pursuits. Curiously

enough this principle is recognized in England,

a country in which the science of penology

is in its infancy. '

"Another fact worthy of careful considera

tion is that there are many in confinement

the necessity of which has passed. While

the word of a prisoner is never unreservedly

accepted against that of a guard, there are

men in Stillwater who are so trusted-so

respected, if I may use the word— that their

denial of an accusation would make it desirable

for the accuser to bring strong corroborative

evidence. In this connection, there seems

a. defect in the system under which pardons

and commutations are granted, at any rate

in Minnesota. The Board of Pardons in that

state consists of the Governor, the Chief

Justice, and the Attorney-General. In

granting clemency, the board. by its own

admission, regards only the circumstances

under which the crime was committed. That

is to say, if the applicant proves his inno

cence he may be pardoned, and if he shows

extenuating circumstances his sentence may

be commuted.

"This method seems to put the most im

portant point of all out of consideration—

the present character of the applicant. Not

what he was five, ten, or twenty years ago,
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but what he is now should obviously be

the real test of his fitness to rejoin his fellow

men. Prison life has not necessarily reformed

him or dragged him deeper, but he has changed

one way or the other. It is obvious that a

board constituted as is that of Minnesota

has not leisure to determine this most essential

point, and it should be possible to select a

board not merely competent to pass upon facts

brought before it, but also able to devote

time to ascertaining the merits of each in

dividual case.

"The theory of the indeterminate sentence,

which allows for the possibility of a prisoner's

reformation, is excellent. In practice it

would be necessary to guard very carefully

against abuses. For many reasons it would be

unadvisable to place the power of releasing

offenders in the hands of any one man, much

less of any one prison ofl‘icial. The warden

of a prison, for instance, knows as little, in

most cases, of the character of those under

his charge as the head of a great university

knows of the individual undergraduate’s

character. He must be dependent, in large

measure, on the reports of subordinates.

Were the average prison otficial a master

of psychology and of whatever kindred

sciences may be necessary to judge character,

the indeterminate sentence would be un

assailable. As it is, he is usually very honest

and well-meaning, but there his qualifications

end. Hence the unswerving hostility which

the prisoner feels toward the indeterminate

sentence has a reasonable basis other than

the mental discomfort of not knowing whether

he is serving one year or ten. It should also

be recognized that the majority of serious

offenses against discipline are the efiects

of a hasty temper, and should not be regarded

as infallible indices of an evil disposition.

“In suggesting improvements on the ad

vanced position taken by the warden of the

Stillwater prison, I am aware that I tread

on dangerous ground. It seems to me, how

ever, that more opportunity should be granted

to the prisoner to breathe the fresh air, which

doctors agree is the best of all medicines.

Drill, from being a weekly function, should

become a daily institution. Even half an hour

at noon or in the evening would prove of

inestimable value, and would result in in

creased efiiciency. I have already stated

my opinion that the men should be permitted

to talk within reasonable bounds, and I shall

merely add that it should be possible to extend

further privileges for exceptionally good

conduct. A common reading-room in which

men might smoke, read, and play games

could be held out as one of these rewards. So,

too, a gymnasium or a baseball field might

be introduced with advantage. In the

Oregon penitentiary, baseball is permitted,

besides a much greater liberty in receiving

presents from friends; a result brought about,

it is interesting to note, by the publication

of a sensational book dealing with life in that

priwn."

Woodrow Wilson's Appeal for the Lawyers Skill in

Meeting the Problems of Social Change

R. WOODROW WILSON'S annual ad

dress at the meeting of the Amerimn

Bar Association, delivered in the largest

theatre in Chattanooga, was a very strong

paper, marked by its clear discernment of

the serious extent to which social and eco

nomic change is forcing readjustment of the

law to meet altered conditions, and by its

emphasis upon the duty of the lawyer

to lend his skill to the solution of the stupend

ous problems of law reform,—problems

which must have a skillful and deliberate solu

tion, and must not be trusted to be solved

merely by the unpremeditated expression

of the popular will; in this way lawyers, he

said, could turn the impending peaceable

revolution into a wise reform, and ensure the

symmetry and beauty of the completed

structure of law. The theme of the address

was "The Lawyer and the Community."

To quote :—

“Society is looking itself over. in our day,

from top to bottom, is making fresh and

critical analysis of its very elements, is
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questioning its oldest practices as freely as

its newest, scrutinizing every arrangement

and motive of its life, and stands ready to

attempt nothing less than a radical recon

struction, which only frank and honest

counsels and the forces of generous co-opera

tion can hold back from becoming a revolution.

We are in a temper to reconstruct economic

society as we were once in a temper to re

construct political society, and political

society may itself undergo a radical modifi

cation in the process. I doubt if any age

was ever more conscious of its task or more

unanimously desirous of radical and extended

changes in its economic and political practice.

"I do not speak of these things in appre

hension, because all is open and above board.

This is not a day in which great forces rally

in secret. The whole stupendous programme

is planned and canvassed in the open, and

we have learned the rules of the game of

change. Good temper, the wisdom that comes

of sober counsel, the energy of thoughtful

and unselfish men, the habit of co-operation

and of compromise which has been bred in

us by long years of free government, in which

reason rather than passion has been made

to prevail by the sheer virtue of candid and

universal debate, will enable us to win through

still another great age without revolution.

I speak in plain terms of the real character

of what is now patent to every man merely

in order to fix your thought upon the fact

that this thing that is going on about us is

not a mere warfare of opinion. It has an

object, a definite and concrete object, and

that object is Law, the alteration of institu

tions upon an extended plan of change.

"We are lawyers. This is the field of our

knowledge. We are servants of society,

ol‘ficers of the courts of justice. Our duty is

a much larger thing than the mere advice

of private clients. In every deliberate

struggle for law we ought to be the guides,

not too critical and unwilling, not too tena

cious of the familiar technicalities in which

we have been schooled, not too much in love

with precedents and the easy maxims which

have saved us the trouble of thinking, but

ready to give expert and disinterested advice

to those who purpose progress and the read

justment of the frontiers of justice. . . .

“Constitutional lawyers have fallen into

the background. We have relegated them

to the Supreme Court, without asking our

selves where we are to find them when va

cancies occur in that great tribunal. A new

type of lawyers has been created; and that

new type has come to be the prevailing type.

Lawyers have been sucked into the maelstrom

of the new business system of the country.

That system is highly technical and highly

specialized. It is divided into distinct sections

and provinces, each with particular legal

problems of its own. Lawyers, therefore,

everywhere that business has thickened and

had a large development, have become

experts in some special technical field. They

do not practice law. They do not handle

the general, miscellaneous interests of society.

They are not general counselors of right and

obligation. They do not bear the relation

to the business of their neighborhoods that

the family doctor bears to the health of the

community in which he lives. They do not

concern themselves with the universal aspects

of society. . . .

"And so society has lost something, or is

losing it——something which it is very serious

to lose in an age of law, when society depends

more than ever before upon the law-giver

and the courts for its structural steel, the

harmony and co-ordination of its parts, its

convenience, its permanency, and its facility.

In gaining new functions, in being drawn

into modern business instead of standing

outside of it, in becoming identified with

particular interests instead of holding aloof

and impartially advising all interests, the

lawyer has lost his old function, is looked

askance at in politics, must disavow special

engagements if he would have his counsel

heeded in matters of common concern. Society

has suffered a corresponding loss-—at least

American society has. It has lost its one

time feeling for law as the basis of its peace,

its progress, its prosperity. Lawyers are

not now regarded as the mediators of progress.

Society was always ready to be prejudiced

against them; now it finds its prejudice

confirmed.

"Meanwhile look what legal questions are

to be settled—how stupendous they are,

how far-reaching, and how impossible it will

be to settle them without the advice of learned

and experienced lawyers! We have wit

nessed in modern business the submergence

of the individual within the organization,

and yet the increase to an extraordinary

degree of the power of the individual—of

the individual who happens to control the

organization. Most men are individuals no
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longer so far as their business, its activities,

or its moralities are concerned. They must do

what they are told to do, or lose their con

nection with modern affairs. They are not

at liberty to ask whether what they are told

to do is right or wrong. And yet there are

men here and there with whom the whole

choice lies. There is more individual power

than ever, but those who exercise it are few

and formidable and the mass of men are mere

pawns in the game.

"Corporations do not do wrong. Individuals

do wrong, the individuals who direct and use

them for selfish and illegitimate purposes to

the injury of society and the serious curtail

ment of private rights. You cannot punish

corporations. Fines fall upon the wrong

persons-upon the stockholders and the

customers rather than upon the men who

direct the policy of the business. If you

dissolve the offending corporation you throw

great undertakings out of gear. . . .

“Many modern corporations wield revenues

and command resources which no ancient state

possessed and which some modern bodies

politic show no approach to in their budgets.

And these huge industrial organizations we

continue to treat as legal persons, as individ

uals, which we must not think of as consisting

of persons, within which we despair of enab

ling the law to pick out anybody in particular

to put either its restraint or its command

upon. It is childish, it is futile, it is ridicu

lousl . . .

“In respect of the responsibility which the

law imposes in order to protect society itself,

in order to protect men and communities

against wrongs which are not breaches of

contract but ofienses against the public

interest, the common welfare, it is imperative

that we should regard corporations as merely

groups of individuals, from which it may, per

haps, be harder to pick out particular persons

for punishment than it is to pick them out

of the general body of unassociated men,

but from which it is, nevertheless, possible

to pick them out, possible not only, but

absolutely necessary, if business is ever again

to be moralized. . . .

"You will say that in many instances

it is not fair to pick out for punishment

the particular ofiicer who ordered a thing

done, because he really had no freedom in

the matter; that he is himself under orders,

is a dummy manipulated from without. I

reply that society should permit no man to

carry out orders which are against law and

public policy, and that if you will but put

one or two conspicuous dummies in the

penitentiary there will be no more dummies

for hire. You can stop traflic in dummies,

and then, when the idea has taken root in the

corporate mind that dummies will be

confiscated, pardon the one or two in

nocent men who may happen to have got

into jail."

In conclusion, Dr. Wilson returned to the

theme of the responsibility of the individual

lawyer to the community at large to aid in the

solution of the stupendous legal problems

which are impending over the country at the

present time.

“We are upon the eve," he said, “of a great

reconstruction. It calls for creative states

manship as no age has done since that great

age in which we set up the government under

which we live, that government which was

the admiration of the world until it suffered

wrongs to grow up under it which have made

many of our own compatriots question the

freedom of our institutions and preach revo

lution against them. I do not fear revolution.

I do not fear it even if it comes. I have

unshaken faith in the power of America to

keep its self-possession. If revolution comes,

it will come in peaceful guise, as it came when

we put aside the crude government of the

confederation and created the great federal

state which governed individuals, not corpora

tions, and which has been these hundred and

thirty years our vehicle of progress. And

it need not come. I do not believe for a

moment that it will come. Some radical

changes we must make in our law and practice.

Some reconstructions we must push forward

which a new age and new circumstances

impose upon us. But we can do it all in calm

and sober fashion, like statesmen and patriots.

Let us do it also like lawyers. Let us lend a

hand to make the structure symmetrical,

well-proportioned, solid, perfect. Let no

future generation have cause to accuse us of

having stood aloof, indifierent, half hostile,

or of having impeded the realization of right.

Let us make sure that liberty shall never

repudiate us as its friends and guides. We

are the servants of society, the bond-servants

of justice."
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THE thirty-third annual meeting of the

American Bar Association was held at

Chattanooga, Tenn., August 30 to Sep

tember 1.

Charles F. Libby, in his formal presidential

address. referred, in opening, to the ever

increasing volume of legislation, which, he

said, not only suggested that the legislative

crop was being assiduously cut, but also

raised the question whether some at least of

our legislatures were not becoming more and

more mere training schools for amateur states

men. Mr. Libby then passed to one of the

main themes of his address, namely, his belief

that the remedy for the wrongs which are at

present so patent in our political affairs was

to be sought, not in the adoption of specific

remedial legislation for curing particular de

fects, but in raising by continuous and per

sistent efiort the standard of citizenship and

in elevating the civic ideas of the individual

citizen. He saw dangerous tendencies in

the imminence of this peril, in the popular

demand for constantly enlarging the activities

of the federal government at the expense of

the powers originally so zealously and wisely

reserved by the states.

It is evident that even President Taft, he

continued, is inclined to construe broadly, at

least in some respects, the language of the

Constitution. His recommendation of the

income tax amendment at once suggests the

danger that the result of the enactment of

such legislation will seriously interfere with

not only the resources but also the rights of

the states. In some parts of the country

acts have been passed authorizing, or rather

attempting to authorize, the direct election of

United States Senators at the primary elec

tions, with provisions for the certification to

the legislatures of the results of these elections.

And yet such a change involves altering the

balance of power prescribed by the writers of

the Constitution after most patient delibera

tion and anxious attention. Mr. Libby raised

the question whether any possible constitu

tional basis can be found for the initiative and
the referendum. Are vthese, he asked, consist

ent with representative government?

THE PROPER BASIS FOR FEES

The second day opened with an address by

Hon. W. A. Henderson, General Solicitor for

the Southern Railway Company, on “ The

Development of the Honorarium." This sub

ject was treated with charming humor. Judge

Henderson said in part:

“The young lawyer of today should ‘recog

nize the fact that the proper bases for fees

may be grouped under four heads, according

to rules which have obtained for over two

thousand years.

"In the first place, the attorney is entitled

to charge according to the greatness of the

case, which includes, among other things of

course, the financial ability of the client, for

it is a simple process to establish that a rich

man's case is greater than that of the poor

man!

"In the second place, the lawyer may con

sider his ‘pains in and about the services ren

dered.’ Of course the extent of these pains

can best be determined by the counselor him

self.

"In the third place. the lawyer is entitled

to charge for his worth, his learning, his elo

quence and the result of the case. These

factors are also largely to be made up accord

ing to the best judgment of the lawyer him

self, for no one else is so competent (in the

opinion of the speaker) to determine either

the worth, the learning or the eloquence of an

advocate as that man himself.

“In the fourth place, a factor in determin

ing the amount of the fee is to be found in the

custom of the court. For example, it seems

to be obvious that professional work of equal

grade and ability is worth four times as much,

according to the custom of the courts of New

York, in that city, as equal work is worth in

Chattanooga."

Hugh K. Wagner of St. Louis read a paper

on an important topic of patent law, “Mechani

cal Equivalents."

THE UNIFORM BILLS OF LADING AND

STOCK TRANSFER ACTS

The Association resumed the discussion of

the report of its Committee on Commercial

Law. This committee and the Committee

on Uniform State Laws had both prepared

reports, in which they asked the unqualified

indorsement of the Association for the acts

drafted by the Commissioners on Uniform
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State Laws, entitled. "An Act to Make Uni

form the Law of Bills of Lading," and "An

Act to Make Uniform the Law of the Transfer

of Stock." These measures had been pre

pared by the Conference after four years of

careful consideration, during which oppor

tunities had been given to the representatives

of all who might be interested to appear and

present their views with regard to the draft

ing of acts, before the Commission. Further

more, the Stock Transfer Act had already been

adopted by Massachusetts, Maryland and

Louisiana, and the Uniform Bills of Lading

Act of Massachusetts and Maryland.

Nevertheless, it seemed to some of the mem

bers of the Association that these two acts

were defective in that they did not contain

provisions limiting the time in which actions

might be brought against corporations which

had been compelled to issue new certificates

of stock or deliver goods under a decree of a

court secured in the manner provided for in

the acts.

Hon. Edgar H. Farrar, of New Orleans, led

the debate in advocating the adoption of suit

able amendments providing for a limitation of

possible actions,—in the case of the Stock

Transfer Act to three years, and in the case

of the Bills of Lading Act to one year.

Walter George Smith, Esq., of Philadelphia,

President of the Commissioners on Uniform

State Laws, and chairman of the‘ similar

committee of the Association, advocated very

earnestly the approval of the acts as presented

by the Conference, urging that it was of the

utmost importance to secure uniformity of

action, and not to interfere with the progress

which had already been made by the adop

tion of these measures by the states above

mentioned. After a most interesting debate,

which was participated in by many members

of the Association, it was agreed that the oppo

sition to the measures should be withdrawn

with the understanding that the Con

erence on Uniform State Laws should be

at once reconvened to consider with the

utmost care the amendments proposed by

Judge Farrar.

The other reports made by the standing

committees of the Association were accepted

and their recommendations agreed to with

very little debate.

At the evening meeting of the Association,

Hon. Woodrow Wilson, President of Prince

ton University, delivered the annual address

to the Association, on the subject of "The Law

yer and the Community." An article which

a

appears elsewhere in this issue is devoted to

this important address.

The main feature of the session for the

third day was an address by Hon. Charles W.

Moores, of Indianapolis, on “The Career of a

Country Lawyer—Abraham Lincoln."

CANONS OF ETHICS

The Association continued its consideration

of the committee reports. During the debate

it developed that during the past two years

the following states and cities, through their

respective bar associations. had adopted the

American Bar Association code of ethics,

word for word :—

Arkansas, South Carolina, Pennsylvania,

Florida, Georgia, Illinois, Indiana, South

Dakota, North Dakota. Virginia, Iowa, Maine,

Louisiana, Minnesota, Tennessee, Montana,

Nebraska, New York, New Jersey, Washing

ton, Boston and Chicago.

The "Committee '00 Suggest Remedies and

Formulate Proposed Laws to Prevent Delay

and Unnecessary Cost of Litigation" reported

that the chances were good for a favorable

action by the United States Congress on the

various bills prepared by the Committee re

lating to procedure in the federal c'ourts.

At the close of the morning session, the

following officers of the Association were

elected: President, Edgar H. Farrar, New

Orleans; secretary, George Whitelock, Balti

more; treasurer, Frederick E. Wadhams;

assistant secretary, Albert C. Ritchie, Balti

more.

On the evening of September 1, the cus

tomary banquet was held. Walter George

Smith, Esq., of Philadelphia, acted as toast

master. Hon. Charles F. Libby, of Maine,

the retiring president, welcomed to his office

his successor, Hon. Edgar H. Farrar of

Louisiana, who, in a graceful speech, thanked

the Association for the honor which had been

conferred upon him. The other speakers were

Mr. Bachmann of Tennessee, who made an

address as the representative of the local bar;

Hon. Frank M. Field, who spoke for the bar

of Ontario, Canada, and Hon. F. J. Curran,

who delivered a message of friendship from

the bar of Montreal, Canada. -, I

THE NEW PRESIDENT

Edgar Howard Farrar is the third citizen

of New Orleans who has achieved the high

honor of being elected president of the Ameri

can Bar Association. He was born in the

parish of Concordia in 1849, the son of Thomas



590 The Green Bag

Prince Farrar and Anna Girault. Hegraduated

from the University of Virginia in 1871 with

the degree of A.M., and studied law at the

University of Louisiana, being admitted to the

bar in 1872. He became assistant city attor

ney in 1878, and city attorney in 1880. In

1882 he was selected by Paul Tulane as one

of the trustees for the fund which he created

for the establishment of Tulane University,

and has always been one of the leading factors

in the development of that institution.

Mr. Farrar has always taken a leading part

in public affairs, his most notable work in that

respect being in the anti-lottery campaign.

He was one of the organizers of the National

Democracy in 1896, which opposed the Bryan

free silver platform, and made a notable

address at the Indianapolis convention. He

delivered a notable address before the Uni

versity of Virginia Alumni in 1902 on “The

Legal Remedy for Plutocracy." He was one

of those invited by President Roosevelt to

take part in the great Conservation Congress.

CONFERENCE OF COMMISSIONERS ON

UNIFORM STATE LAWS

The Twentieth Annual Conference of the

Commissioners on Uniform State Laws con‘

vened on August 25, President Walter George

Smith in the chair. Twenty-four states and

a delegation from Porto Rico answered the

roll call, forty-four commissioners in all.

The President read his annual report, giv

ing a full review of the results of the past

year. calling special attention to the Bill Re

lating to the Rights and Liabilities of Common

Carriers, the Warehouse Receipts Bill, the

Bills of Lading Act, the Child Labor Bill, the

Desertion and Non-Support Bill, the Bill

Relating to Marriage and Marriage Licenses

and the Business Corporation Bill, all of which

had been formulated by the respective com

mittees on those subjects. He also referred

to the active oo-operation in the purposes of

the conference by the National Civic Federa

tion, and urged the conference to have

prepared a proper worlmien's compensation

bill.

In the afternoon the report of the Committee

on Insurance, Hon. Talcott A. Russell of New

Haven, Conn., chairman, was postponed till

1911 for consideration. No report of the

Committee on Vital and Penal Statistics being

presented, Commissioner Aldis B. Browne, of

Washington, D. C., one of the committee, was

directed to confer with the Executive Com

mittee, of which Judge Staake is chairman.

and report later during the sessions of the

Conference.

The report of the Committee on the Torrens

System and Registration of Land Titles, Pro

fessor Francis M. Burdick of the Columbia

Law School of New York City, chairman, was

then considered, and, after discussion the

committee was directed to address each

commissioner, asking him to take up the

matter with his state legislature along the

lines of the laws of Louisiana and New York.

A motion to abolish the Committee on Bank

ing was referred to the Executive Committee.

Upon consideration of the report of the

Committee on Purity of Articles of Commerce,

Walter E. Coe of Stamford, Conn., chairman,

a motion to refer the report back to the com

mittee was adopted. The Bill to Make Uni‘

form the Law of the Incorporation of Business

Corporations was then taken up. but the dis

cussion of section 1 was so prolific of amend

ments that the further consideration was post

poned until Saturday.

The following officers of the next Confer

ence were elected: Hon. Walter George Smith

of Philadelphia, president; Hon. J. R. Thorn

ton of Alexandria, Louisiana. vice-president;

Hon. Charles Thaddeus Terry of New York

City, secretary; Hon. Talcott H. Russell of

New Haven, Conn., treasurer.

On Friday morning the report of the Com

mittee on Marriage and Divorce, Hon. E. W.

Frost of Milwaukee, chairman, was received.

The committee presented two tentative bills,

one "Relating to desertion and non-support

of wife or children," and the other “Relating

to and regulating marriage and marriage

licenses." The desertion bill was first con

sidered. Its purpose is to raise family deser

tion to the grade of an extraditable crime

(a felony now in several states, a misdemeanor

in many others, and only a civil offense in

the remainder), and to punish it by imprison

ment at hard labor at the discretion of the

court, with the right to suspend sentence upon

the offender giving bond to support his family.

The bill as drafted included illegitimate as well

as legitimate children, but this was stricken

out, after which the bill with minor amend

ments was adopted finally by the Conference,

and will be presented by the commissioners

to the legislatures of their respective states

at their next session.

The Conference then went into committee

of the whole for consideration of the marriage

and marriage license bill. The main purpose



Annual Meeting of the American Bar Association 591

of this act is to abolish common law mar

riages. The consideration of the bill was not

finished until Saturday afternoon, when the

committee of the whole recommended that

the bill, with its various amendments, be re

ferred back to the committee to report the

same in printed form to the next meeting of

the Conference in 1911; and it was so ordered.

The Conference then resumed consideration

of the Business Corporation Bill, which was

continued into the session of August 29, and,

after twenty sections of the full thirty-five

had been adopted, with various amendments,

was referred back to the committee, to report

at the next meeting in 1911.

COMPARATIVE LAW BUREAU

The annual meeting of the Comparative

Law Bureau was held on August 29. The

most interesting feature of the occasion was

the annual address of the Director, Hon.

Simeon E. Baldwin of Connecticut, in which

he reviewed at length the comparative law

developments disclosed during the past year.

In opening his address he made extended

reference to the progress made in determining

rules of aerial navigation.

Turning from the subject of aviation, Judge

Baldwin referred to the critical comments on

the judicial organization of the United States

as described in a work which has appeared

during the last year from the Paris press by

Prof. Alfred Nerinc, of the University of

Louvain. The comments of Prof. Nerinc

are somewhat unfavorable to the American

courts. Judge Baldwin regarded this critic

ism as being well founded, although possibly

exaggerated owing to the fact that the author

did not have an opportunity to study the

courts for a longer period of time.

The Committee on the Translation of the

Laws of the Insular Possessions reported itself

opposed to retranslation, in view of the fact

that the Philippine legislature at its last session

had passed an act creatinga code commission.

The election of officers of the Bureau re

sulted in the choice of the following persons

as officers for the ensuing year: Director, Hon.

Simeon E. Baldwin of Connecticut; secretary,

William W. Smithers of Pennsylvania; trea

surer, Eugene C. Massie of Virginia; managers,

Frederick W. Lehmann of Missouri; Andrew A.

Bruce of North Dakota; William Draper

Lewis of Pennsylvania; Roscoe Pound of Massa

chusetts, and John H. Wigmore of Illinois.

ASSOCIATION OF A M E R I C A N LAW

SCHOOLS

The tenth annual meeting of the Associa

tion of American Law Schools was held at

Chattanooga, August 29 and 30. The meet

ing was opened by John C. Townes, Dean of

the University of Texas Law School and presi

dent of the Association, who read a paper on

the "Organization and Operation of a Law

School.“ An informal discussion of the presi

dent's paper was led by Dean Irvine of Cornell

Law School, and Dean Lorenzen of George

Washington Law School. On the much dis

cussed question of the relative merits of the

lecture system and the case system of teach

ing law, the speakers were agreed that the

main difference between the two systems was

one of emphasis, i.e., whether the emphasis

be placed on the principle of law or on the

case illustrating its application.

The principal paper of the meeting was read

by Dr. William Draper Lewis, Dean of the

University of Pennsylvania Law School, whose

subject was "The Honor System as a Means of

Assuring Integrity of Examinations in Law

Schools." Dr. Lewis admitted that the honor

system was effective in some institutions, par

ticularly the University of Virginia, but he

believed that its usefulness depended largely

on local conditions. He said that the system

had been tried at Pennsylvania and had been

abandoned because conditions there were not

favorable to its success. He added that the

system was not adaptable to a student body

drawn largely from a commercial civilization.

The second meeting was devoted to a dis

cussion of the subject of Dr. Lewis's paper.

Dean Lyle of the University of Virginia, read

an excellent paper on the origin, develop

ment and operation of the honor system at

Virginia, in which he placed particular empha

sis on the value of the system in developing

in the law student that sense of honor and

responsibility so essential to an honorable

career as a practising lawyer. The consensus

of opinion expressed in the discussion was in

accord with Dr. Lewis's conclusion that the

successful operation of the honor system de

pended on local conditions, and could not be

expected to be equally effective in difi'erent

institutions.

Prof. W. R. Vance of Yale was elected

president of the Association for the ensuing

year.



JOHN BIGELOW'S AUTOBIOGRAPHY

Retrospections of an Active Life. By John

Bigelow. Baker& Taylor (30., New York. V. 1,

pp. xiv, 645; v. 2, pp. vii, 607; v 3, pp. viiI 666+

index 16. (812 not for the set.)

NE is deeply impressed by the merits

of these three volumes covering the first

fifty years of the life of this "grand old man"

of New York State. An autobiography of

the modest character of this one is unusual.

The historical interest triumphs over the

personal; the author views himself not as the

centre of the drama of which he writes, but

as the spectator of events in which'he has

borne a by no means inconsiderable part.

In place of garrulous play of the memory,

dwelling upon minute and uninteresting

details of personal history, we have what is
i for the most part a laboriously prepared

record of great events, marked by so scrupu

lous a regard for exactitude that nothing is

left to conjecture, but practically every state

ment is based upon some kind of evidence

reduced to writing protected from the tooth

of time. There is no egotistical flavor; the

author’s modesty offers a splendid example

to writers of autobiographies. Mr. Bigelow

has kept his own personality in the back

ground, and because the experiences through

which he has passed have given him so much

to write about, and his correspondence with

people of celebrity has been of such interest,

his method does not result in tedium or pro

lixity; on the contrary his pages are anim ted

in style and pregnant with good material.

Mr. Bigelow was the son of a thrifty farmer

and country storekeeper, whose character

is suggested rather than described in casual

references which show him to have been of

sturdy Connecticut stock. Born and bred

in the country town of Bristol, later Malden,

N. Y., the son passed through no exceptional

experiences that the author is disposed to

regard as of importance, and was sent to what

later became Trinity College, Hartford, after

ward being graduated from Union College,

Schenectady. There are interesting recollec

tions of the mode of life of his parents, who

cured their own hams and made their own

candles, and of those who ministered to his

education. The lad determined to take up

the career of the law, and as his family was

Reviews of Books

not acquainted with any lawyers of promi

nence he was thrown upon his own resources

in selecting those to whom he should apply

for the privilege of reading law. His choice

was in the main fortunate, and eventually

he found himself in a New York law ofiice,

where he was admitted to the bar. His

personal qualities seem to have won him

desirable friendships while he was still not

much past twenty-one, and procured his

admission to a debating society known as the

Column, where he enlarged an already ex

cellent connection. His success at the bar,

however, was not instantaneous or rapid,

and we find him turning to literary work,

for which he possessed a strong natural bent.

The acceptance of a number of contributions

led him to take up writing seriously, and he

entered the firm of the Evening Post, then

edited by William Cullen Bryant, with the

help of a loan of $2,500 generously granted

by Charles O’Conor, then one of the leaders

of the New York bar. This proved a wise

step. In a few years he had purchased a

country estate of value, had enjoyed a certain

amount of travel including an extended tour

of Europe, and had come to be worth about

$175,000. Meanwhile he was making himself

so influential a factor in public affairs that

his appointment as United States Consul

at Paris came about not unnaturally, and his

success at that post was so great that he was

selected by Secretary Seward as Minister to

France. His residence in France, at these

two responsible posts, extended over an

eventful not to say a troublous period, which

covered our Civil War, the incidents preceding

the downfall of Napoleon III, and the French

invasion of Mexico, and the greater portion

of the autobiography deals with these im

portant historical developments of the period

of foreign residence. He closely studied

the progress of events on the American

continent, and his correspondence with both

American and European personages, extracts

from which appear, deals largely with the

significance of events both at home and

abroad, and reveals a minute familiarity with

inner workings of state policy and close inter

course with statesmen and diplomats. The

narrative ends with the year 1867, the fiftieth

year of the author's life. An intimation is
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given, however, that at some future time

the work will be brought down to date.

It is as a publicist rather than as a practi

tioner of law that Mr. Bigelow appears in these

volumes, and their luminous account of cer

tain historical episodes will greatly interest

students of our own Civil War and of the

foreign policy of France and the United

States. Such matters as the Trent affair,

the death of Toussaint L’Ouverture, French

interference in Mexico and the Monroe

doctrine, the Alabama claims and various

questions of maritime law, Confederate navy

building in France, and the authorship of a

poetical tribute to our martyred President

in Punch, are a few examples of numerous

topics which may be seen in a new light, and

on which new facts are brought forward

hitherto secreted in the files of unpublished

private and official letters. Weighty as is

all this historical material, the author is never

perfunctory in presenting it, but introduces

keen comment of his own on men and events,

and strings his pearls of self-revealing cor

respondence on the thread of his own strongly

individualized narrative. It is a work ex

traordinarily rich in human interest, com

pletely devoid of the desultory and slipshod

manner that one associates with senility, and

so full of vigor and vitality that one marvels

at the intellectual energy which betrays no

sign of diminution in this ninety-third year

of the author's age.

 

ESTATE ACCOUNTING

Theory and Practice of Estate Accounting;

for Accountants, Lawyers. Executors, Adminis

trators and Trustees. BayFrederick H. Baugh.

expert accountant, and illiam C. Schmeisser,

A. B., LL.B., of the Baltimore bar. M. Curlander,

Baltimore. Pp. xxviii, 286+index 33. (84 net.)

RITTEN primarily from the point of

view of the accountant, this book is

also designed to be of use to the lawyer. It

is pointed out that while in the case of a

small estate the lawyer may not find it neces

sary to call in an accountant, he will find his

services indispensable, sooner or later, if the

‘estate is one of a man of means with many

difierent interests. The accountant, however,

must have some knowledge of testamentary

law, because estate accounting is very unlike

commercial accounting, and this work is

designed to provide a handbook which will

enable the expert to keep the accounts in

proper legal form, while also embracing tech

nical information for the lawyer covering

every important topic of probate practice

and administration.

The book is arranged upon a simple and

logical plan, and is marked by the thorough

ness with which each topic is covered. Numer

ous illustrations show how the books of the

estate should be kept. The method of sepa

rating the corpus of the estate from the

income is gone into fully.

References to decided cases have been

omitted, because there would have been room

for only incomplete citation and because the

accountant is not skilled in the use of reports.

Instead, text-books have been utilized, the

principal references being to Schouler on

Executors and Administrators, Schouler on

Wills, and Loring's Trustees’ Handbook.

The book is compact with useful informa

tion and well serves the purpose for which it

is designed.

 

WARE'S “FROM COURT TO COURT"

HE fourth edition of the useful pamphlet

of Mr. Eugene F. Ware of the Kansas City

bar, entitled uFrom Court to Court," recently

issued, will be welcomed because of its lucid

and workmanlike presentation of the method

of taking cases from a state court to the

United States Supreme Court. It is a prac

tical handbook to be commended to the atten

tion of all who may never have seen it, who

will find it desirable to keep always in some

place on their desks where it can be readily

reached.

The new edition contains a mass of practical

information, intelligently gathered and ad

mirably arranged, and it makes a well written

and well printed booklet, of such substantial

quality as to be well worth a higher price than

that which pamphlet literature usually com

mands. (Published by the author; 82.)

 

NOTE

John K. M. Ewing of 60 Wall street, New York,

has originated a new system to be used in the trial

of cases in the moot courts of law schools. This

is a departure from the system in common use in

this respect: Knowing only the general nature of his

adversary's case, learning that case bit by bit,

by questions and answers. appreciating when to

interrupt and object as the case unfolds. noting

in passing what facts are to be controverted, what

facts are to be overlooked, marshaling his own

witnesses, and bringing out by a series of pertinent

questions the material facts of the case, the student
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acquires an experience in the moot court conform

ing as closely as possible to the actual atmosphere

and surroundings of the court room. Under this

system the various elements of the case are printed

on separate sheets bound up in a tablet, to be torn

off and distributed only to the persons designated

as the proper parties to receive them.

 

BOOKS RECEIVED

ECEIPT of the following books is ac

know1edged:——

A Lawyer's Recollections In and Out of Court.

By George A. Torrey, of the Massachusetts bar.

Little, Brown & Co., Boston. Pp. vi, 227. (81.50

net.)

Race Distinctions in American Law. By Gilbert

Thomas Stephenson, A. M., LLB. D. Appleton 8:

Co., New York. Pp. xiv, 362 + table of cases and

index 26. ($1.50 not.)

The Settlement of Labor Disputes. Being v. 36,

no. 2 (Sept. 1910), of Annals of the American

Academy of Political and Social Science, Phila

delphia. Pp. 198. ($1.)

The Trade Union Label. By Ernest R. Spedden,

Ph.D., sometime Instructor in Political Economy

in Purdue University. johns Hopkins University

Studies in Historical and Political Science, series 28.

no. 2. Pp. 100 (index). (81; paper 50 cts.)

A Guide to Criminal Law and Procedure; in

tended chiefly for the use of bar students and

articled clerks. By Charles Thwaites, Solicitor.

8th ed. George Barber, London. Pp. xx, 234+

index 12. (10:. net.)

Index to Periodicals

flrlr'cles on Topics of Legal Science

and Rclaled Subjecls

Animals. “Cruelty to Domestic Animals."

By Harold S. Stowe. 35 Law Magazine and

Review 437 (Aug).

Appellate Procedure.

Liability, Procedure.

Automobile. “Recent Motor Vehicle Legis

lation." By Albert S. Callan. Editorial

Review, v. 3, p. 813 (Aug).

Treating of the New York act of 1910.

Bankruptcy. "Frauds and Preferences."

By R. W. Archbald. 44 American Law

Review 481 (July-Aug).

An exposition with many citations of the

law as it stands.

Bill of Rights.

See Employers’

See Government.

Boycotts. "Boycotts." By Almond G.

Shepard. 17 Case and Comment, 159 (Sept).

A clear, satisfactory exposition of the

principles which determine the lawfulness or

unlaw ulness of boycotts by labor unions.

"The

By

Science

Conservation of Natural Resources.

Five-fold Functions of Government."

W. I. McGee, LL.D. Popular

Monthly, v. 77, p. 274 (Sept).

The five-fold functions of government

are classed as directive or elective, adminis

trative, judicial, legislative and executive.

The directive function is a primary power

of government, and the paper is less a dis

quisition on political theory than an argument

that the people of the United States shall

exercise t e power not specifically granted

to the federal overnment, but reserved

to them, and she. undertake the regulation

of waterways and the conservation of the

natural resources of the nation.

“The Public Lands of the United States."

By Morris Bien. North American Review

v. 192, p. 387 (Sept.).

Tracing in detail the history of the public

land polic of the United States. The writer,

who rs C 'ef Engineer of the Reclamation

Service, is confident that the public fund

policy will in future be 'ded more directly

y scientific study, an that the ultimate

solution will be for the best interests of the

public.

“The Case Against Ba1linger—Cleared Up."

By Stewart Edward White. American

Magazine, v. 70, p. 666 (Sept.).

In this sequel to his article on the same

subject in the March number of the same

magazine, Mr. White sums up the recent

Congressional investigation and accuses Bal

linger of unfitness for office and disregard for

the rights of the people.

Contracts. “Moral Obligation as Con

sideration for an Express Promise." By

George H. Parmele. 17 Case and Comment

120 (Aug).

Oorporations. See Federal and State

Powers, Railways, Rate Regulation.

Criminal Law. "Unpunished Crime in the

United States."

United States District Judge.

v. 69, p. 278 (Aug. 11).

By George C. Holt, LL.D.’

Independent,
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In his address on "The Extent of Unpun

ished Crime," given at the annual meeting of

the Wisconsin State Bar Association, Federal

District Judge George C. Hoyt of New York

made some interesting deductions. He said in

part :—

"A news aper has published statistics

of the lync ings which have occurred an

nually in this country. It would appear

that about 300,000 persons have taken part

in lynchin s in the last forty years. If two

thirds of t '5 number is deducted for persons

who are dead or who have been engaged in

more than one lynching, we have 100,000

lynchers still living. Eve person wilfully

taking an active part in a ynching is guilty

of murder. No person has ever been convicted

of murderfortakin partinalynching. Itmay

therefore be roug estimated that there are

approximately 1 ,000 unhung murderers,

0 that particular type, living at present in

this country, mostly in the southern states.

“The reports of the Commissioner of Labor

state that about 60,000 strikes have occurred

in the last forty years. It would be a con

servative estimate to assume that at least

one—sixth of them were accompanied with

violence, resultin in serious wounds, maim

ing or murder. very person willfully taking

an active art in an assault in a strike riot

which results in a felony or murder is guilty

of the crime committed. Deducting two

thirds for deaths and other causes leaves

approximately 165,000 men guilty of such

crimes now living. There is hardly any

instance in this country of a conviction for a

murder, and very few instances of convictions

for felonies of any kind, committed in strike

riots. It may therefore be roughly estimated

that there are at least 150,000 unhung mur

derers and unpunished felons, of that particu

lar t , living at present in this country,

mos y in the northern states."

Declaration of London. See

Law.

Disarmament. “The United States and

Neutralization." By Cyrus French Wicker.

Atlantic, v. 106, p. 304 (Sept).

The only wa remainin by which disarma

ment can be e ected, in t e judgment of this

writer, is b neutralization, rather than by

internation arbitration or by the limitation

of armaments. Neutralization is the im

position by international agreement of per

tual neutrality over land and Water. he

nited States, we are told, should neutralize

the Philippines.

Maritime

“The United States Peace Commission."

By Hamilton Holt. North American Review,

v. 192, p. 301 (Sept).

Urging the necessity for some form of

world federation, as a condition precedent

to the limitation of armaments. Several

proposals looking to a League of Peace are

reviewed. The hope is expressed that the

Peace Commission may outline a practical

plan for the federation of the world. ‘

lconornica. "The Cause of Social Progress

and of the Rate of Interest." By Professor

J. Pease Norton, of Yale University. Political

Science Monthly, v. 72, p. 252 (Sept.).

Professor Norton attacks the time-honored

theory that the means of subsistance do not

increase at a rate commensurate with the

growth of population, and suggests a doctrine

of his own which treats social progress as

really practicable, and which does not make

industrial expansion de ndent upon the

continuous poverty of a arge section of the

po ulation. His general argument is as

o ows: As every useful invention is worth

what it saves to the community, its capita

lized value increases with the increase of

population. The capitalized value of the

old arts already in use also increases with

pulation, since they effect economic savin s

or more people than before. But not 0

will the value of both the new and old arts

increase with population, but the produc

tivity of inventive or exceptional minds will

also increase, if we assume that the greater

the population, the ater the number of

exceptional minds. onsequently the value

of inventions increases faster than p0 ulation,

or, as he estimates, at a rate not less t an that

of the square of the population.

lmployor's Liability. "Employers, Em

ployees, and Accidents." By Sir John Gray

Hill. 45 Law journal 527 (Aug. 6).

A portion of the paper read before the

International Law Association in London in

August. Difierences between the statutes

of difierent countries are pointed out. He

recommends that onl one appeal should

be allowed; "in the nited States this and

legal delays generally are so great as to amount

to a public calamity."

"The Modern Conception of Civil Re

sponsibility." By M. P. B. Mignault, K. C.

of Montreal, 45 Law journal 528 (Aug. 6).

Read before the International Law Asso

ciation. Mr. Mignault says that all the work

men's com nsation laws of different countries

are “foun ed upon the same basic principle,

that of professional risk, and each country

has solved the roblem according to its own

views of its ob igations towards its citizens.

They indicate unquestionably an advance

towards the recognition generally of a wider

principle of civil responsibility. It goes

without saying that the new system has met

with much criticism. Thus Mr. Dice , in his

able work on Law and Opinion in England,

p. 282, says: ‘This legislation bears all the

marked characteristics of collectivism. The

rights of workmen in regard to compensation

for accidents have become a matter not of

contract but of status.’ It would be idle to

deny that there is some ground for this

criticism. Yet, as Mirabeau once said on a

momentous occasion: Quand tout le monde

a tort. tout le monde a raison."



596 The Green Bag

"Employers’ Liability Policies.” By Charles

F. Krone. 44 American Law Review 513

(July-Aug).

Viewing this form of insurance as opposed

to public policy; notable for keen analysis.

"Employers' Liability and Compensation

Legislation." By Hon. Cyrus W. Phillips.

17 Case and Comment 167 (Sept.).

Describin the chief features of this year's

New York legislation.

"The Recent Amendment of the Labor

Law." Editorial. 22 Bench and Bar 45

(Aug.).

Setting forth the effect of the princi l

provisions of chapter 352 of the Laws of 1 10

of New York.

"Work-Accidents and Employers’ Lia

bility." By Crystal Eastman. Survey, v.

24, p. 788 (Sept. 3).

Evidence. See Procedure. _

Federal and State Poworl. "The Pro

gressives, Past and Present." By Theodore

Roosevelt. Outlook, v. 96, p. 19 (Sept. 3).

This is Mr. Roosevelt's Osawatomie speech,

with some additions. The gist of it is a plea

for the extension of governmental activity

to bring about better social and economic

conditions. Emphasis is laid u on the need

of more affective federal contro of corpora

tions.

See Conservation of Natural Resources,

Government.

Fourteenth Amendment. See Government.

Government. “On the question of the

Validity of the Fourteenth Amendment to

the Constitution." By H. D. Money. 71

Central Law journal 112 (Aug. 19).

The more important points raised here are

(1) that the Constitution calls for the proposal

of amendments by “two-thirds of both

houses," not by two-thirds of a quorum

present; (2) that the amendment was adopted

y a vote of 33 Senators in the aflirmative,

there bein only 44 Senators resent of the

total mem rship of 52; (3) t at this being

"a union of indestructible states" (Texas

v. White, 7 Wall. 700) the three-fourths

necessary for ratification meant three-fourths

of 37 states; (4) that the constitutional right

of ten states to “a republican form of govern

ment" was violated when the Union com lled

them to accept the Fourteenth Amen ment

by the exercise of military force under the

reconstruction policy; (5) that the consent

given by these ten states to the amendment

was not the free consent contemplated by

the Constitution; (6) that the votes of Ohio

and New jersey could not be counted, because

they rescinded their ratification before a

three-fourths vote was secured; (7) that 12

of the 37 states did not vote affirmatively

on the amendment.

Were such ints as these ever to be pre

sented to the upreme Court for adjudication,

it is not conceivable that the Court would find

itself greatly embarrassed in finding a way

to override Mr. Money's objections. If we

can sup se that some of the points would

be sustained, they would amount only to a

disclosure of technical defects in the procedure

by which the amendment was adopted, and

it is inconceivable that an amendment that

has been acquiesced in for over forty years,

and treated as the letter of the Constitution,

should now be set aside on the und of

irregularities in its adoption. e Court

would find itself without any precedent for a

judicial repeal of the long established letter

of the Constitution, and could invoke the

doctrine of fprescription if there were no other

Way out o the dilemma. Vattel said that

“the tranquillity of the epic, the safety

of states, the happiness 0 the human race,

do not allow that the possesions, empire,

and other rights of states should remain un

certain," and it is hard to see why a state

should have a prescriptive right in the posses

sion of its own territory, as the Supreme

Court has repeatedly declared, and should

not have a similar right in the political status

of its citizens. For in the latter case, as in

the former, the denial of such a right could

only result in disturbing rights and titles

long regarded by the people as settled.

“The Three Last Amendments to the

Constitution of the United States." By E. H.

Randle, LL.D. 44 American Law Review 561

(July-Aug).

This writer's view is assuredly incorrect

when he says: “Suppose a bill should be

assed by two-thirds of Con s and three

ourths of the states, that t e trial by ‘ury

or the habeas corpus should be stricken é-orn

the Constitution. I think no judge in the

Union would consider it valid, and that it

could be made valid only by the indorsement

of every state in the Union."

“Constitutional Developments in Foreign

Countries during 1908 and 1909." By W.

F. Dodd. 4 American Political Science Review

325 (Aug).

This informing article is largely concerned

with constitutional changes in the countries of

Europe, but other nations are touched upon,

such as the Commonwealth of Australia and

the South African Union.

“If—An Exposition of the Sovereign

Political Power of Organized Business." By

Lincoln Stefiens. Everybody's, v. 23, p. 291

(Sept).

Because Mr. Morgan is su reme in Wall

street, he is su rerne in the nited States,

a es Mr. Ste ens.

othing is said about the limitations of

Mr. Morgan's power. The author, moreover,

is working up a commonplace of history into

what is meant to be a sensational disclosure.
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It is axiomatic that political power follows

economic supremacy, and an industrial society

which is not ruled by business interests is

inconceivable.

Australia. "One Final Court of Appeal

for Australia." By Everard Digby. 35 Law

Magazine and Review 406 (Aug).

Finland. "Finland." 4American Political

Science Review 350 (Aug).

_Much light is thrown on the position of

Finland with regard to Russia; its status ma

best be defined is that of what Prof. Jelline

calls Staatsfragment: it is a semi-sovereign

dependent state, not unlike Canada or New

Zealand in its relation to the imperial power.

France. “The Strength and the Weakness

of the Third French Republic." By A. V.

Dicey. Nineteenth Century and After, v. 68,

p. 205 (Aug).

Great Britain. "The Constitution and the

Veto Resolutions,'March, 1910." By N. W.

Sibley. 35 Law Magazine and Review 417

(Aug).

An able defense of the coordinate powers

of the two houses of Parliament, viewing

present conditions in the light of history.

India. "What Does India Want Politi

cally?" By Saint Nihal Singh. North Ameri

can Review, v. 192, p. 369 (Sept)

What India wants is self- overnment.

“While in British India the Eng ishmen are

still engaged in academic discussions regarding

the Indians’ ability to govern themselves,

the Gaekwar has revived the old Hindu

custom of government by the village Pan

chayat-village community—and thereby has

aflorded his people the opportunity to develop

their capabilities for self-government by

exercising their faculties in that direction.

He is viewed as an example to his people.

“A Case For Civilian Judges." By Anglo

Indian. Westminster Review, v. 174, p. 137

(Aug).

See Conservation of Natural Resources,

Federal and State Powers, Negro Problem,

Public Policy.

History. “Goldwin Smith's Reminiscences;

I, The American Civil War." McClure’s,

v. 35, p. 545 (Sept.).

See Government.

Immigration. “The Arrested Course of

Immigration." By Matsuzo Nagai, Acting

Japanese Consul-General at San Francisco.

Editorial Review, v. 3, p. 766 (Aug).

The stream of Japanese immigration is now

stopped, says this writer. The total dis

appearance of Japanese labor in the United

States may create industrial conditions hard

to meet, and may loosen the bonds of amity

between this count and Japan. The article

presents much in ormation regarding the

present situation.

“A Patriotic Movement for the Assimilation

of Immigrants." By Daniel Chauncey

Brewer. Editorial Review, v. 3, p. 786 (Aug).

“The Control of Immigration as an Ad

ministrative Problem." By Paul S. Peirce.

4 American Political Science Review 374

(Aug).

Injunction. "The Use and Abuse of

Injunctions in Labor Controversies." By

Hon. Charles E. Littlefield. 17 Case and

Comment 173 (Sept).

Of ei hteen cases of injunctions submitted

by Mr. ompers, Mr. Littlefield has not been

a le to find ‘any that are the pro r subject

of legal criticism." He is dispose to regard

them as subject to criticisms onl upon the

ground that "any use whatever o the power

of injunction, is understood by the labor

organizations to be an abuse of judicial

power."

Insurance.

Interstate Commerce. See Conservation

of Natural Resources, Federal and State

Powers, Government, Railways, Rate Regu

lation.

Judicial Powers.

See Employer's Liability.

“Powers of Courts in

Vacation." By Edwin S. Cakes. 17 Case

and Comment 107 (Aug.).

This article imparts much interesting

information.

Labor Problem. "A Solution of the Labor

Problem." By Clifford Howard. North

American Review, v. 192, p. 341 (Sept.).

The solution pro osed is that of the estab

lishment by the ederal Government of a

national unit of value for labor. “Based

upon this unit, the wages for all classes of

labor shall be automatically regulated by

law," bein fixed not by the employer or

employee, t “by an established table of

rates builded upon a fixed unit of value

for labor." This unit would be based upon

the actual requirements for subsistance; it

might, for example, be sixty pounds of wheat

flour for one day's work at unskilled manual

labor; and nothing less than the unit could

legally be paid.

This is of course a chimerical proposition,

which aims at the repeal of the natural law

of supply and demand.

See Boycotts, Employers’ Liability, In

junctions.

Legal Miscellany.

Long Ago." By David C. Baker.

and Comment 114 (Aug).

Local Government. “The Problem of Efli

cient City Government." By William J.

“Log Cabin Courts of

17 Case
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Gaynor, Mayor of New York City. Century,

v. 80, p. 663 (Sept.).

Mayor Gaynor here lays down the principles

which are guiding him in facing the problems

of municipal government-such principles

as those of honesty and competency in the

civil service, concentration on local issues

in elections, and a belief in the intelligence

of the foreign-born voters of New York.

“Municipal Non-Partisanship in Opera

tion." By James Creelman. Century, v. 80,

p. 667 (Sept.).

The gains of the first six months of Gaynor's

administration are here said to have included

not only the masterly suppression of ft,

but to have resulted in a saving of mi lions

to a city spending over $200,000,000 a year.

Maritime Law. "The Declaration of

London." By Rt. Hon. Arthur Cohen, K.C.

45 Law Journal 523 (Aug. 6.)

Read at the Conference of the International

Law Association. This learned jurist, whose

connection with the Alabama case will be

recalled, thus summarises his views:

"I. I think the article relating to the

destruction of neutral prizes on ht to have

contained a proviso to the effect t at .he mere

fact of the cruiser being unable to provide a

prize crew should not justify her destruction,

and I also think that the bona fide and out

and-out sale of merchant ships in contempla

tion of or during war should be allowed. . . .

"II. The Declaration of London contains

two complete and admirable codes of the law

of Blockade and Contraband.

"III. The provisions in the Declaration

may be considered on the whole, as or as

they go, partly a very able exposition of

existing laws, and partly a very fair and

equitable compromise of dive ent views.

"IV. But the Declaration of ndon leaves

the following three important uestions

unsettled: (a) Is the rule of 1756 to 2 main

tained? (b) What constitutes the enemy

character of the owner of goods on board

merchant ships? (0) In what circumstances

and subject to what conditions should the

conversion on the high seas of merchant ships

into warshi s be allowed?

"V. It w' 1 be for His Majesty's government

and Parliament to determine whether, with

a view to the immediate establishment of the

International Prize Court of Appeal, these

three questions should be left to be decided

by that court, in accordance with the principles

0 justice and equity, or whether the existence

of that Court shall be deferred until these

questions shall have been settled by means

of diplomatic negotiations or at another

International Naval Conference. I doubt,

however, whether this important question

can be usefully discussed before it is known

whether it has been the subject of negotiation

between Great Britain and the other principal

Naval Powers.

"Whatever may be determined as to the

ratification of the Declaration of London,

the International Naval Conference of London

_will be, I venture to assert, ever memorable

in the annals of international law as having

framed two complete and admirable codes

of the law of Blockade and Contraband, and

as having established on sound principles

the important rules relating to Compensation

and the Resistance to Search."

“The Declaration of London." By Sir

John Macdonell, C.B., LL.D. 45 Law journal

526 (Aug. 6).

‘A summary of the criticisms contained in

his paper read before the International Law

Association. Many of the criticisms are

unfavorable, though the learned author

approves of the harmony and unity brought

about by the Declaration in place of the con

fusion and uncertainty of hitherto conflicting

rules.

"The Declaration of London." By Norman

Bentwich. Fortnightly Review, v. 88, p. 327

(Aug).

A readable summary of the main features

of the Declaration, which "not only marks

a stage in the histor of the law of neutrality,

but is a step in the ‘ ederation of the world.’ "

Negro Problem. “The American Negro

as a Political Factor." By Prof. Kelly Miller.

Nineteenth Century and After, v. 68, p. 285

(Aug)

The Dean of the College of Arts and Sciences

of Howard University, Washington, D. C.,

strongly urges the elevation and purification

of the negro suffrage, as the only solution of

the problem of the negro in politics.

See Government.

Ponology. “Giving the Convict a Chance."

By Eugene L. Bertrand. World's Work,

v. 20, p. 13373 (Sept.).

Describing methods of reforming convicts

in Colorado, where they are put out to work

at road building on the “honor” system, with

the opportunity to reduce their sentence ten

days 111 every thirty by good behavior while

they are engaged in this out-door work.

"The Death Penalty and Homicide." By

Arthur Macdonald. American journal of

Sociology, v. 16, p. 88 (July).

"Prison Life as I Found it." By “John

Carter." Century, v. 80, p. 752 (Sept.).

See p. 584, supra.

“The Working -_'_of the Prevention of

Crime Act." By E. G. Clayton. Nineteenth

Century and After, v. 68, p. 307 (Aug).

The writer thinks the new penal system

of England too lenient, and makes out a

strong case from the evidence which he

adduces.

Pleading. See Procedure.
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Population. See Economics.

Procedure. “The Burden of Proof where

Mental Incapacity is Pleaded." By Oscar W.

Hoberg. 44 American Law Review 538 (July

Aug).

The true conception is that the onus pro~

bandi is on the a gressor and not on the party

who first on the ace of the leadings expressly

suggests incapacity, acco 'ng to this author,

who appends some observations on the charge

in the Guiteau case.

“Directing Verdicts." By M. J. Fulton.

16 Virginia Law Register 241 (Aug.).

Dealing with the law and practice in

Virginia.

"Amendments to the New York Code of

Civil Procedure in 1910." 22 Bench and Bar

55 (Aug).

“Civil Judicial Statistics, 1908."

Magazine and Review 448 (Aug).

Public Policy. “Some Late Workings of

the Doctrine of Public Policy." By W. Irvine

Cross. 44 American Law Review 551 (July

Aug).

The writer voices the old-fashioned theory

that courts of law do not legislate, conse

quently the doctrine of public policy assumes

an ob)ectionable aspect in his eyes, and he

attacks it as tending to undermine respect

for the law.

Railways. "Physical Valuation of Rail

roads." By Henry Edwin Tremain. Edi

toriol Review, v. 3, p. 758 (Aug).

This writer fails to see how, until Congress

shall declare a fundamental principle that

shall underlie the complete inqui , the phy

sical valuation of interstate pubic utilities,

or the certification of security issues, can be

of practical value to the public, though the

latter may be of value to investors.

Bate Regulation. "The Railroad Fight for

Life." By C. M. Keys. World's Work, v. 20,

p. 13419 (Sept.).

Discussing the problem of freight rates

The writer's s pathies seem to be more with

the shippers t an with the railways.

“Ought the Railroads to Advance Rates?"

By Samuel 0. Dunn. American Review of

Reviews, v. 42, p. 338 (Sept.).

The gist of this article is that the railroads

are prosperous, but investors are demanding

more than they did ten years ago, and in

view of the necessity o financing costl

improvements rates may have to be advance .

“The Railroad Machine as it Works Now.”

By Charles Edward Russell. Hampton's,

v. 25, p. 364 (Sept.).

Mr. Russell aims to show what has made

35 Law

the rates on the Southern Pacific excessive,

and he regards the case of the Southern

Pacific as typical, in some degree, of all

American railways.

Real Property. "Examination of Titles

to Land." By Edward W. Faith. 71 Central

Law journal 93 (Aug. 12).

A practical and hel ful statement of leading

principles which ould govern the ex

amination of titles.

Waterways.

Resources.

Workman’: Compensation.

ployer‘s Liability.

See Conservation of Natural

See Em—

Miscellaneous Articles of Interest lo llle

Legal Profession

Biography. “Goldwin Smith." By W. D.

Gregory. Outlook, v. 95, p. 950 (Aug. 27).

00st of Living. "The Real Reason for

High Prices." By Samuel Hopkins Adams.

Cosmopolitan, v. 49, p. 460 (Sept.).

Attributing the high cost of living mainly

to overcapitalization.

Fiction. “Law and Order." By 0. Henry.

Everybady's, v. 23, p. 299 (Sept.).

It is unnecessary to recommend an hing

written by the late Sydney Porter. e has

here written a story of Texas frontier justice

in his usual vigorous and dramatic manner.

Party Politics. "The Race to the White

House." By Ira E. Bennett. NorthAmeri

can Review, v. 192, p. 326 (Sept.).

The writer thinks that Mr. Taft will be

renominated in 1912. He has successfully

weathered the usual storm and stress of the

President’s first ear. The "conservatives"

will doubtless tnumph over the Insurgents.

"Two Revolts against Oligarchy: The

Insurgent Movements of the Fifties and of

Today." By Amos Pinchot. McClure's,

v. 35, p. 581 (Sept.).

The Whig downfall of fift years a o is

considered a. warning to t e Repub ‘can

party of today, confronted as it is by the

crisis arising from the “eternal and irrepres

sible conflict between the people and the great

industrial interests for control of government."

"Governor Hughes and the Albany Gang."

By Burton J. Hendrick. McClure's, v. 35,

p. 495 (Sept.).

The author admits that S aker James

W. Wadsworth is clean, but e attacks the

Republican organization as exerting a per

nicrous power in state politics, and uses the

Allds incident as a text for unjust misrepre

sentation of the motives of some Republican

leaders.
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Political Corruption. "The Lorimer Scan

dal." By C. S. Raymond. American, v. 70,

p. 571 (Sept).

Giving full details regarding the litical
corruption recently uncovered in Illlinois,

with portraits of the men most conspicuous

in the bribery case.

“What Are You Going to do About It?

III, The ‘Jack Pot‘ in Illinois Legislation."

By Charles Edward Russell. Cosmopolitan,

v. 49, p. 466 (Sept.).

Sugar. "The Men Higher Up." By Harold

J. Howland. Outlook, v. 95, p. 771 (Aug. 6).

Further li ht on the sugar-Wei hing customs

frauds, by t e author of "The of Seven

teen Holes."

Latest Important Cases

Citizenship. Parsees Come Within "Free

White Persons" Clause. U. S.

In U. S. v. Balsam, decided by the United

States Circuit Court for the second circuit

July 1, it 'was held that Parsees belong to the

white race and are eligible to citizenship.

Judge Ward said in his opinion :—

1“We think that the words refer to race and

include all persons of the white race as distin

guished from the black, red, yellow or brown

races, which differ in so many respects from it.

Whether there is any pure white race and

what peoples belong to it may involve nice

discriminations, but for practical purposes

there is no difficulty in saying that the

Chinese, Japanese and Malays and the Ameri

can Indians do not belong to the white race.

Difiicult questions may arise and Congress

may have to settle them by more specific

legislation, but in our opinion the Parsees do

belong to the white race, and the Circuit

Court properly admitted Balsara to citizen

ship." (Reported in New York Law journal,

Sept. 12, 1910.)

Defamation. Publication of Fiction Pur

porling to be " News"-A Libel without justifi

cation. N. Y.

The circumstances of the case of Snyder v.

New York Press Co., 121 N. Y. Suppl. 944,

were somewhat extraordinary. A short news

paper article was published to the effect that,

upon the assurance of a process server that

Mrs. Snyder was anxious to see him, the naive

Irish maid admitted him to the bathroom

while she was in the bath tub; that the mistress

screamed, but was nevertheless served with a

subpoena; and that motion was made to have

subpoena vacated on the ground that it was

impossible for the process server to identify

her under the circumstances. Defendant con

tended that the article was innocent, and be

longed to the class generally recognized as

having a "news value." The Appellate Divi

sion of the Supreme Court of New York held

that it was difficult to perceive what news

value it could have, and impossible to discover

its literary value, and that if newspapers saw

fit to give their readers fiction instead of news

they did so at their peril. In the opinion of

the court it was libelous, as holding plaintifi

up to ridicule and lowering her character in the

estimation of the community.

Contracts. Benedictine's Vow of Poverty

and Obedience 0 Valid Contracl—/ldmim'stra

tion of Estate of Deceased Monk. U. S.

An unusual case was decided by the United

States Circuit Court in Minnesota in June,

involving the legal effect of the vows of a

monk of the Order of St. Benedict. Augustine

Wirth, a member of the Order, died in 1901

leaving assets which included royalties on a

large number of religious books. The Order

brought suit against the administrator, claim

ing an equity in all the moneys at issue, in

view of the fact that the rules of the Bene

dictine Order require members to surrender all

individual ownership and possession of prop

erty.

The court (Willard, J.) held that the

monastic vow of poverty, chastity and obedi

ence in this case constituted a contract which

the court would enforce, and ordered that a

decree issue in favor of the petitioner. Order

of St. Benedict v. Steinhauser, Administrator.

Labor Unions. Peaceful Picketing Illegal

Acls Done in Pursuance of Closed Shop Policy

Unlawful. N. Y.

A far-reaching decision has been handed
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down by Justice John W. Gofi in the Cloak

makers' Strike case in the Supreme Court of

New York, which seems to go further than the

established line of decisions which support the

open shop policy. This strike was referred

to as a common law civil conspiracy. and

peaceful picketing or any other act furthering

such conspiracy was declared illegal. The

Court said :—

"What the employers may not do, the

workmen may not do. If a combination of

one to refuse employment, except on condition

of joining a union, be against public policy, a

combination of the others to cause refusal of

employment, except on condition of joining

a union, is alike against public policy." . . .

"A common law. civil conspiracy having

been shown by overt unlawful acts, done in

pursuance of an unlawful object, it remains

only to consider the breadth of the temporary

injunction to be issued. The court cannot

compel workmen to return to work; it should

restrain all picketing and patrolling. which.v

though lawful where not accompanied by

violence and intimidation, are unlawful where

in aid of an unlawful object. It should, as a

matter of course, restrain violence, threats

to workmen, and intending workmen, and,

against their will, following them persisting

in talking to them or visiting at their houses,

and it should restrain the use of opprobrious

epithets and language calculated to provoke

a breach of the peace directed to members of

plaintiff's association and its workmen, but no

order will issue to restrain acts which are not

shown by the moving papers to have been

threatened, such as the issuance of circulars

or holding of public meetings; nor will the

court, in the exercise of its discretion at this

time, restrain the free expression of opinion.

No injunction will issue against the individual

defendants.”—-(Reported in Chicago Legal

News, Sept. 24, and in New York Law

journal.)

Public Lands. Reclamation Act Constitu

tional—Fedoral Government may Acquire Water

Power Sites. U. S.

The constitutionality of the reclamation act

was upheld by the United States Circuit

Court of Appeals at San Francisco July 5,

the court sustaining the decision of the Idaho

district court in favor of the government in

the case of Burley v. United States.

The decision establishes the right of the

Secretary of the Interior to acquire by con

demnation or otherwise, lands and waters in

the furtherance of reclamation projects. It

also extends the right of the government to

take over any needed private water sites in

carrying out the provisions of the act.

Taxation. “Equalisation" of Assessments—

Administration of Tax Laws—-Due Process of

Law. Ky.

In Armstrong v. Ray and Hero v. Ray,

decided by the Chancery branch of the Jeffer

son Circuit Court of Kentucky July 20, the

plaintifis sought to enjoin the county officials

from increasing their taxes 12 per cent under

the provisions of a statute of 1906 creating a

"State Board of Equalization and Assess

ment." The actions were based upon sev

eral distinct allegations, all of which were

overruled. On one of the more important

points the ruling of the Court (Shackelford

Miller, J.) was as follows:—

“Does the limitation of the hearing to five

witnesses deprive the individual taxpayer of

due process of law? The act of the board in

revising the assessments operates equally upon

every property holder of the county, and

every witness appears and testifies equally

for all of them. The interest of every tax

payer is thereby represented, and the require

ment that the witnesses be limited in number

and selected by the county judge, instead of

permitting every taxpayer to appear in per

son, is neither arbitrary, oppressive nor un

just. On the contrary, it gives the property

owner that opportunity to appear and be

heard which the circumstances of the case rea

sonably require; and this, we have seen, con

stitutes due process of law. Kelly v. City

of Pittsburg, 104 U. S. 87; McMillan v. Ander

son, 95 U. S. 42; C., N. O. & T. P. Ry. Co. v.

Commonwealth, 81 Ky. 492, 511, affirmed in

115 U. S. 331."

Waste. Mortgagee May Recover Damages

from Lessee for Use of Mortgaged Premises

for Small- Pox Hospital. Mass.

The Supreme Judicial Court of Massachu

setts on September 8 handed down a decision

in the case of Delavan C. Delano v. Nathan B.

Smith et 01., members of the board of health of

Everett, Mass, to the efiect that a mortgagee

of real estate may recover damages from the

board which has leased the mortgaged premises

from the mortgagor and used them for a.

small-pox hospital, such use being without the

consent of the mortgagee, who was unaware

of the use to which the premises were being

put. The court holds such use to warrant

the finding that waste has been committed.
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UNIFORMITY OF COMMERCIAL

LAW

HERE are obviously three possible

_ agencies, the operation of which

can be invoked to secure that uniformity

of commercial law throughout the United

States toward which a current has set

that will flow on irresistibly till it over

flows the banks of local prejudice and

floods the marshes of stagnant state law.

The first of these agencies is the co

operation of the several states in secur

ing the adoption by their legislatures of

uniform acts, the second is enactment

by Congress of model statutes covering

all subjects within the scope of the

interstate commerce clause as construed

by the Supreme Court, and the third is

the advancement of systematic law writ

ing and expository codification. None

of these three agencies can accomplish

everything that is to be desired without

some aid from another, and in which

order they shall be invoked, or to which

the heartiest support should be accorded,

is largely a question of practical expe

diency.

Mr. Joseph Wheless, of the St. Louis

bar, thinks that the time has come for

invoking federal action to promote uni

formity of legislation. At the annual

meeting of the American Bar Associa

tion he introduced the following resolu

tions, which were referred to the appro

priate committee without reading or

comment:
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THE AMERICAN BAR ASSOCIATION, IN

ANNUAL CONVENTION ASSEMBLEDI—

Considering: That among its organic pur

poses is that of promoting the improvement

of the laws, and of securing a uniformity of

legislation among the states particularly in

respect of general commercial law, and to this

end it has for years directed its efforts to

secure the adoption by the several states of

Uniform Laws on such commercial subjects

as negotiable instruments, sales, bills-of-lad

ing. warehouse receipts, corporate stock trans

fers, etc., all of which are essentially acts and

instruments of commerce; and that it is highly

desirable that all such commercial regula

tions should be uniform and uniformly en

forced throughout the United States; and

Considering: That the federal Constitution

vests in the Congress the power to regulate

commerce between the states and with foreign

nations, and that this power. as declared by

the Supreme Court. is complete in itself and

acknowledges no limitations other than are

prescribed by the Constitution, and that it

extends to every act, means and instrumen

tality of interstate and foreign commerce,

including legislation and contracts which

directly afiect or regulate such commerce :—

Therefore, Resolved by the American Bar

Association, that the federal Congress has

plenary power under the Constitution to

enact laws governing all phases of commerce

between the states and with foreign nations,

and incidentally to prescribe the form, terms

and conditions of commercial contracts and

instruments used in carrying on such com

merce, such as are now being sought to be

made uniform by identical state legislation;

and that such power may be exercised either

by the enactment of a series of laws on the

several subjects, or by a Code of Laws regu

lating all such general commercial acts and

contracts; and

Resolved: That the American Bar Associa
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tion hereby declares in favor of the enactment

by the national Congress of a Federal Com

mercial Code, embracing in one uniform legis

lative Act all titles and subjects of interstate

and foreign commerce, superseding thereby

the conflicting regulations of the several

states, tending to induce the several states

to adopt the same regulation for their internal

commerce, thereby securing a practiml uni

formity of legislation on commercial matters

throughout the country, and placing the

United States on commercial equality in point

of legislation with the enlightened commercial

nations of the world; and

Resolved: That this Resolution be referred

to the Committee on Commerce of this Asso

ciation for its consideration and report, for

the purpose of securing effective action in the

premises.

If one can suppose that Congress

has the authority to enact a code of the

character contemplated by these resolu

tions, because the powers granted by the

interstate commerce clause, as judicially

interpreted, are sufficiently broad to

embrace nearly all the subjects of com

mercial law, it must, however, be borne in

mind that the boundary between federal

and state power is still too vaguely de

fined for Congress to enact a comprehen

sive code dealing with the entire field

of commercial law, as applicable to

interstate transactions, with the positive

assurance that in doing so it will not

tread here and there on controversial

ground, and that the proposed code will

not be attacked in some of its provisions

by protracted and eventually successful

litigation. The work is one that would

demand of Congress much caution and

circumspection, and we have much doubt

of the wisdom of Congress proceeding

at this time to undertake the drafting of

such a code. A better draft would

undoubtedly be the outcome later, when

the powers of the federal government

have been defined with greater precision.

There is another possible objection to

the adoption of such a federal code at

this time. Is there not the danger of

such a code doing more to arrest than

to advance the work undertaken by the

Commissioners on Uniform State Laws?

The Uniform Acts drafted by these Com

missioners are in the main admirable,

and they have been evolved by processes

of scholarly research and mature de

liberation which we can by no means

be sure that Congress would be in a

position to continue in the spirit of the

Commissioners, with the same careful

marshaling of all the data necessary

for a model draft. Moreover, if the pro

posed federal code is to be not simply a

confirmation of the work already done

by the' Commissioners, buta model for

state legislation on subjects not yet

covered by the Uniform Acts, it could

only have the effect of throwing a wet

blanket on the work which the Com

missioners now have under way, and

the usefulness of this body would prob

ably come to an end. More would be

lost than would be gained, in our judg

ment, by taking the work of drafting

model uniform commercial statutes from

the Commissioners and giving it to Con

gress.

 

CRITICISM OF THE “AMERICAN

CORPUS JURI ” PLAN

HE project for a logical, co-ordi

nated statement of the American

corpus jun's is arousing continued inter

est, and it seems only fair to ask that

whatever criticism be directed against

it be fair, and be free from any mis

representation, even though unconscious,

regarding the nature of the undertaking

proposed. This plan is now opposed by

two of our esteemed contemporaries as

a scheme for the unification of law. As

a matter of fact it is nothing of the

kind. This hostile attitude is based, as

all who have studied the project will

instantly perceive, on a grave miscon
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ception, which must be due solely to

neglect to inform oneself about what one

is criticizing before passing judgment

upon it.

The Central Law journal said in its

issue of Sept. 2:

As a matter of fact. "America" has no law,

that can be stated. The United States could

not give a uniform answer to hardly a single

important legal question, unless we permit the

federal Supreme Court to declare for us what

might be said to be the only pure uniform

and thoroughly established system of Ameri

can law.

Who has ever maintained that the

United States possessed a uniform body

of law? Such a view would be stupid,

chimerical, preposterous. The term cor

pus jun's does not imply a uniform body

of law. Our body of American law has

in some respects unity, in others diver

gence, but there is no logical sequence

in saying that because laws are not uni

form they cannot be stated. The object

of the projected statement of the corpus

juris is to state the law as it is, to state

it in its unity and in its divergence,

and this talk about giving a uniform

answer to every legal question is

deluded.

The National Corporation Reporter said

editorially, Aug. l1:—

If the purpose is merely to compile a digest

of the decisions, or an encyclopedia, in which

the substance of the decisions will be stated in

text-book form, the criticism which at once

suggests itself is that the scheme involves a

duplication of labor and an expenditure of

money which could hardly be justified by any

probable superiority in the results of the

enterprise over existing works of the same

character.

This reveals a misconception readily

avoidable, for no proposal has been made

that the law be stated “in text-book

form"; what is contemplated is the

adoption of a form more succinct than

that of the text-books—a form not un

like to that of Professor Wigmore’s

Pocket Code of Evidence (supra, p. 247).

Without such compression of materials

the proposed work would truly be a

senseless duplication of effort, and the

statement of the entire law in the limited

number of volumes proposed would be

an utter impossibility.

If the plan is not to duplicate the

work of text-writers, argues the National

Corporation Reporter, there is one other

alternative :—

If, on the other hand, it is proposed to con

demn or approve doctrines which have met

with general or partial acceptance, with a view

to influencing courts and legislatures in the

direction of an unified system of law for all

the states-—to make the work a sort of step

ping stone to the adoption of a single code of

laws for all jurisdictions—then the obvious

criticism is that such a work should not be

left to a small number of editors, even though

the board should have the assistance, as sug

gested by Mr. Alexander, of eminent judges

and practitioners, to whom parts of the work

after completion, but before publication, would

be submitted for criticism.

Here the ground is less shaky, but our

learned contemporary errs, nevertheless,

in supposing that the primary purpose

may be other than that of stating the

law with such completeness that the

exception is as easy to find as the

rule generally prevailing. The chief ob

ject will be to state the law as it prevails

in every jurisdiction of the United States.

The selection of particular doctrines for

commendation or disapproval will be a

secondary matter; it will not be para

mount to everything else as this crit

icism assumes.

The outcome might be a code similar to

Professor Wigmore’s Pocket Code of Evi

dence, which might well serve as a. basis

for uniform legislation when conditions

are ripe for uniformity, but the methods

proposed would not on that ground be

open to censure as seeking to influence

legislation without recourse to the advice

of a sufficiently large and representative
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body of opinion. The whole plan is mis

conceived when it is thought of as

primarily a scheme to promote uniform

ity of legislation.

This whole controversy has come to

assume a. ludicrous aspect since Pro

fessor Wigmore branded the plan as

“untimely, unsound and futile." For if

the learned jurist is right, these adjec

tives must apply to the latest product of

his own rare ability as an expositor of

law. The "Pocket Code of Evidence"

must be “untimely, unsound and futile."

And the situation is rendered still more

ridiculous when a critic bases his attack

on impressive quotations from the

Chicago jurist and has little to add

in the way of original ideas.

Is it not curious that while one of our

contemporaries claims to have received

letters from all over the country com

mending its hostile attitude, the Green

Bag has not received a single letter

disapproving its own position? As an

example of the sort of criticism that has

come to our ears, we print the follow

ing letter of Charles A. Boston, Esq., of

the New York bar. This letter was

written to a firm of lawyers in a South

ern city:—

HORNBLOWER, MILLER & POTTER.

24 Broad street.

New York, Sept. 19, 1910.

Dear Sirs: Many thanks for the copy of the

Central Law journal condemning the pro

posed American Corpus juris. Mr. Wig

more’s success in stating the law of evidence

in its present condition throughout the United

States was the fact that convinced me that

it could be done with respect to existing law,

and that the task was not beyond human

accomplishment. Mr. Wigmore's own suc

cessful efiorts are a more convincing argument

to me than his letter to the contrary written

to the Editor of the Green Bag.

Very truly yours,

CHARLES A. BOSTON.

A JUDGE'S VALEDICTORY

READER in Atlanta, Ga., writes:

"In a not far distant number of

the Green Bag I ran across a lamentation

that a good poet had been spoiled to

make a better judge in Logan E.

Bleckley. Thinking you might be in

terested in the inclosed that I ran across

today, I am forwarding it to you.”

The inclosure consisted of the follow

ing verses read by Justice Bleckley

when he left the bench :—

IN THE MATTER OF REST

Rest for hand and brow andqbreast,

For fingers, heart and brain!

Rest and peace! a long release

From labor and from pain:

Pain of doubt, fatigue, despair—

Pain of darkness everywhere,

And seeking after light in vain.

Peace and rest! Are they the best

For mortals here below?

Is soft repose from work and woes

A bliss for men to know?

Bliss of time is bliss of toil:

No bliss but this, from sun and soil,

Does God permit to grow.

"Justice Bleckley, having resigned. at the con

clusion of his last opinion read from the bench the

above exquisite little poem, which was ordered

spread upon the minutes by the Court. It consti

tutes a tit close to the judicial career of one whose

opinions in these reports show him not only to have

been thel'gprofound lawyer, but also the accom

plished scholar."—Quoted from Henry J. Jackson,

Reporter for the Supreme Court of Georgia. See

64 Georgia 452.
 

ENTERPRISING SELF-ADVER

TISING

OME Iowa lawyers seem to have

some original ideas about adver

tising, if we may judge from the business

card of one sent by a friend of the

Green Bag in that state. This lawyer

calls himself a “non-union counselor

at-law, and points on his card :—

"Laboring people form unions to get half

they make and lawyers form unions to get

the other half; the capitalists and corporations

are not in the deal."
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Another Iowa lawyer uses an un

conventional letter-head, in which he

inserts the words :—

"Red-Headed Legal Napoleon of the Slope.

Happy But Not Satisfied. References, My

Enemies—They are Unbiased. Fees are the

Sinews of War.”

THE LAW MADE RIDICULOUS

IN the cases recently instituted

against the National Packing Com

pany in Chicago, failure to insert a

half-dozen words in an indictment

undid the work of weeks——of months.

Lengthy investigation on the part of

government officials; extended sessions

of a special grand jury; examination

of witnesses from widely separated

sections of the country; weeks of labor

by lawyers, and the paying out of

enormous sums of money,-——all counted

for nothing simply because a grand jury

had overlooked a trifling averment, in

making its return to the court.

The prosecution, in the formal pre

sentation of the case, neglected to set

up an obvious fact, namely: that the

defendant was engaged in business

having to do with interstate com

merce!

There were hundreds and hundreds of

words in that indictment—words that

repeated over and over again, what the

defendant had done, and wherein it

was charged with violating the law. Its

language left no room for mistaking the

character of the accusation and what

the government expected to prove. All

the notice that justice, or common

sense, could ask, had been given the

defendant. Indeed, the charge itself

made it clear to every mind, that it

was proposed to show the company

engaged in the sort of business referred

to.

This, however, had not been set out,

formally, in an extra lot of legal verbiage,

and for that reason,——and that reason

alone, the case had to be dismissed.

No single right would have been lost

had the case gone to trial on the indict

ment. In the event the government

had failed to show that the defendant

company was engaged in interstate

business, then there could have been

issue against, and the assumption that

there was an effort making to prosecute

for an offense which could not exist

made necessary a most wretched con

tortion of human reasoning.

Still, the judge in his ruling in the

case, did nothing more than follow the

law. In the face of such occurrences

as this——and they are numerous——is

it at all surprising that our courts are

congested with “business," and that it

is next to impossible to secure a prompt

and satisfactory administration of jus

tice? Is it at all surprising, either, that

the public is fast becoming disgusted

with the law, as a means of punishing

crime, or adjudicating civil differences?

And there is nothing strange that we

find the President of the United States,

himself one of the foremost lawyers

of the country, protesting against sense

less judicial delays.

Is it not about time we were getting

away from webs woven about our courts

of justice, by centuries of practice and

precedent? And the lawyers of the

country should lead the way in this

matter, instead of aiding in the per

petuation of the evil, and its inevitable

augmentation.

 

A STORY OF CHIEF JUSTICE FULLER

NUMBER of years before the late Chief

Justice Melville W. Fuller was appointed

to the United States Supreme Court, he

presided, at the request of a Chicago coroner,

at an inquest at which one of the jurors, after

the usual swearing in, arose and pompously

objected against service, alleging that he was

the general manager of an important concern
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and was wasting valuable time by sitting

as a juror at an inquest.

Judge Fuller, turning to the clerk, said:

"Mr. Simpson, kindly hand me ‘Jervis,’ the

authority on juries."

After consulting the book a moment. he

turned to the unwilling juror:~—

“Upon reference to ‘Jervis’ I find, sir, that

no persons are exempt from service as jurors

except idiots, imbeciles and lunatics. Now

under which heading do you claim exemp

tion?"

 

DID NOT KNOW THE AUTHORITY

N Kennebec county, Maine, a man was

arrested recently and charged with an

attempt at murder, the injured man having

been a close friend of the culpiit's. Further

more the prisoner was a man of very high

standing in the immediate community and

had been respected and revered all his life.

Just before the time set for trial a new

state's attorney was elected, and he felt

somewhat at a loss to overcome the feeling

that he was sure would exist in the minds of

the jury in favor of the prisoner, and was

apprehensive of a disagreement. He sought

out the former state's attorney and said :—

"Here, X , you know these folks better

than I do; how am I going to impress them

with the fact that this man's former upright

life only makes his act worse and more de

serving of punishment?"

"Well," said X———, “why don't you quote

the case of Judas Iscariot, who was on intimate

terms with a family for a long time and a

man of high character and yet who betrayed

his best friend for thirty silver dollars?"

“Capital!" said the new attorney, "That's

great! Say, where did you find that illus

tration anyway? I'd like to read up the case."

 

 

NOT UNUSUAL

JUDGE in the district court situated in a

country district was much annoyed

by the noise in the court room, where the

lockers-on were gossiping freely as each case

came up.

Finally he hammered on his desk and roared

loudly: "Oflicer, you must keep silence in

this court! It is a strange thing that this

noise can not be stopped; why, I have decided

I don't know how many cases without having

heard a word of them!"

AN ABSENT-MINDED MAGISTRATE

UDGE GAYNOR related a little anecdote

while lying at the hospital, after the

dastardly attempt on his life, which proved

that the Mayor was cognizant of certain evils

and not at all adverse to giving them pub

licity.

"I knew a man over my way," said the

Judge with a smile, “who had formerly been

a bartender. Going into politits he was

elected a police justice. With some dread he

heard his first case. Mary McMannis was

up before him for drunkenness. The ex

bartender looked at her for a moment, and

then said, sternly:—

“Well, what are you here for?"

"If yer please, yer Honor," said Mary,

"the copper beyant pulled me in, sayin’ I

was drunk. An' I doan't drink, yer Honor;

I doan't drink."

"All right," said the justice,

mindedly, "all right; have a cigar."

absent

IOWA ARGUMENT AND TEXAS JUSTICE

RECENTLY a case of much importance

was tried in Texas, involving certain

points involved under the Constitution, and

this was pleaded and argued by the Texas

parties. The Iowa attorney who represented

the plaintifi in the land case arose to reply as

follows:-—

"We have been accused justly I believe of

many things in Iowa of late. We are led to

believe that the progressive wing of our party

has strayed far away from the old fold and is

no longer a part of that old party. But far

as we have gone on many issues, crazy as we

have been about many questions which have

arisen, we have never yet forgotten that we

live under the Constitution of the United

States."

 

HE DID NOT LIVE ANYWHERE

A WITNESS of foreign birth was asked by

the lawyer where he lived and he

replied :—

"I don't live no place, I haven't got no land

yet. I expect to get land and then I will live

some place, too."

Although he lived as a renter for a number

of years on one place, his idea of a home was

to the effect that he must own it.

Tlu Editor will be glad to nrn'wfor “i: driarfnunt anything likely to mama» the reader: of

flu Gru» Bag in flu way of 14:11! antiquitiajautiz, and murder“.
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Shade of Mansfleld—“1t will be no small engineering feat to make this road passable."



The Legal Worlcl

The International Law Conference

_ The International Law Association held

its twenty-sixth conference in London,

Aug. l—5. Questions of vital im rtance

to the legal profession both here an abroad

were discussed, and there was an attendance

of some two hundred delegates, of whom

forty came from Amerim. Although a

variet of subjects were considered, ssibly

the rec most important were ivorce,

Unification of the Law of Bills of Exchange,

and Workrnen's Compensation. J. Arthur

Banatt of the United States and English

Supreme Court bars offered a very full report

on divorce, and Prof. F. P. Walton, Dean of

the Faculty of Law of McGill University,

Montreal, took part in the discussion of this

t ic.olg‘he re rt of the committee dealing with

B_lll5 of xchange was presented by Mr. Jus

tice Phillimore, who stated that the rules

roposed were not meant to be exhaustive,

t merely to do away with unnecessary

formalities. The rules were adopted, and

will be laid before the International Con

ference of Government Representatives upon

Bills of Exchange, which will meet next year.

Unammity upon a large number of important

ints, among leaders of the Anglo-Saxon and

ntinental systems of jurisprudence, has

been attained in these rules.

Avpaper was read by Sir John Gray Hill

on orkmen's Compensation (see . 595,

814910), in which he pointed out the di erences

between the laws of different countries on

this subject. Arthur Williams of New York

also discussed this subject.

The Declaration of London was dealt with

by the Rt. Hon. Arthur Cohen, K. C. (see

p. 598, supra), Sir John Macdonell (ibid,

Supra), and Dr. Th. Baty. Mr. Justice Philli

more expressed himself as utter y opposed to

ratifying a treaty permittin the destruction

of neutral prizes, which he t ought would be

a backward step. The general feeling of

the. Conference seemed opposed to the ratifi

cation of the Declaration as a whole.

Professor C. Noble Gregory of Iowa, dealing

rticularly with the question of Continuous

oyage, a ed that the doctrine first

evolved b t e American Prize Courts during

the Civil ar had since won the approval and

acceptance of the great European Powers,

and must be regarded as part of the law of

nations at least in respect of contraband, and

that the United States should not permit the

abrogation of any part of it.

_ The Americans who took a prominent part

In the deliberations included Ce has Brainerd

of New York, Former Justice enry Billings

Brown, Prof. C. Noble Gre cry of Iowa

Umversit , Austin Grifiiths of attle, Consul

General ohn L. Griffiths, Arthur K. Kuhn of

New York, Everett P. Wheeler of New York,

Arthur Williams of New York, and Justice G.

M. Sharp of Baltimore. '

Lord Alverstone, Lord Chief Justice of

England, Lord Justice Kennedy, and Justices

Walton and Phillimore presided alternately.

Maitre Clunet, a leader of the Paris bar, was

elected President for the ensuing year.

 

Miscellaneous

A bill drafted by Harry Eugene Kell of

the Denver bar, designed to stop the “t ird

de rec" abuse, has been enacted by the

Co orado Legislature. The author of the Act

would like to see it enacted by the various

state le 'slatures, and will present a similar

bill to ongress at its next session.

 

A splendid statue of the late Thomas B.

Reed, Speaker of the National House of

Representatives, designed by Burr C. Miller,

was unveiled with impressive ceremonies

in Portland, Me., on August 31. The principal

oration, delivered by Congressman Samuel

W. McCall, LL.D., of Massachusetts, was

admirable as a historical review of Mr. Reed's

career and first-hand characterization of the

man in both his public and private life.

 

The United States Civil Service Commission

announces an examination on October 19-20,

1910, to secure eligibles from which to make

certification to fill vacancies in the sition

of land law clerk in the Forest Service, De

partment of Agriculture, at entrance salaries

ranging from $900 to $1,600 per annum,

and in the positions of register and receiver's

clerk in local land offices under the Depart

ment of the Interior, at an entrance salary of

$900 per annum, with possibility of promo

tion.
 

The able address of Col. John W. Hinsdale,

which he delivered as incoming president of

the North Carolina Bar Association last June,

largely dealt with the disadvantages of trial

by jury in civil actions. He favored giving

judges the right to express an opinion upon

the facts in proper cases, where there is no

conflict in the evidence, and he would abolish

the unanimity rule. He was convinced

that while the organic law of North Carolina

would not be changed in this generation so as

to abolish juries in civil actions, the day

would come when a better mode of trying

such actions would be adopted.

 

Samuel Davis of the Boston bar is strongly

in favor of the federal regulation of insurance

companies. In a recent newspaper article he

says: “The opponents of federal supervision



610 The Green Bag

have the Supreme Court with them and no

flaw can be found in the court's repeatedly

pronounced decisions. The correctness, how

ever, of their initial premise may be challenged

and the metaphysical concept which they per

sist in holding as to the definition of the word

‘commerce.’ . . . There is on the one side

a conception of the meanin of the word

‘commerce’ strongly held to y the United

States Supreme Court, while on the other hand

is the irresistible pressure of economic evo

lution. It is my 0 inion that economic force

will win in the en . Of necessity it will win

as the result of an amendment to the federal

Constitution which shall in express terms

give Congress jurisdiction of insurance."

 

Nccrology——The Bench

Bailey, Charles A.—At Bangor, Me.,

August 12, aged 72. Former law partner of

Hon. Daniel F. Davis, former Governor of

Maine; formerly judge of Bangor Municipal

Court, and twice strongly endorsed for the

Supreme bench.

Cowell, George H.—At Waterbury, Ct.,

August 10, aged 70. Clerk of Connecticut

House of Re resentatives, 1872; Clerk of

the Senate, 1 73; judge of the city court

in Waterbury, 1877; judge of district court;

chairman of the 'udiciary committee of the

House; Judge-A vocate-General.

Flemin , ]. H.—At Raven, 111., August 19.

Had muc to do with early development of

Nebraska.

Lathrap, ]ohn.—At Dedham, Mass, Au st

24, aged 75. Graduated from Harvard w

School, 1855; abandoned ractice to enlist and

distinguished himself at uth Mountain and

elsewhere; Reporter of Decisions of Sn reme

Judicial Court, 187%88; Associate ustice

of Superior Court, 1888-91; Associate ustice

of Supreme Judicial Court of Massachusetts,

1891-1906; formerly lecturer at Harvard

I843: School and at Boston University Law

0 oo .

Lynch, ]ohn.—At Atlantic City, August 17,

aged 71. Elected to Congress in 1886;

President Judge of Lucerne county (Pa.)

courts.

Moulton, Austin H.—At Palmer, Mass,

August 17, aged 85. Former judge of county

court, Fairbury, Neb.

Saufley, Michael C.—At Lexin on, August

12, aged 68. Judge of the 13t Kentucky

district court; former Associate Justice of

Wyoming Territorial Supreme Court.

Silkman, Theodore H.—At Yonkers, N. Y.,

August 22. Former Surro ate of Westchester

county; prominent Repub ican.

Smith, Harsen B.—At Cassopolis, Mich.,

August 8, aged 65. Former chairman of

Republican county committee; former prose

cuting attorney for Cass county; former

circuit judge.

Stern, ]acob.—At Buffalo, August 19,

aged 57. Surrogate, 1878-80. .

Watson, james A.—At Parkersburg, W.

Va., July 29, aged 59.

 

Necrologjy—-The Bar

Davis, Andrew j.—At Bar Harbor, Au st

10, aged 77. Prominent attorney of Wil es

barre, Pa.

Dennett, Liberty B.—At Portland, Me.,

August 17, aged 77. Prominent lawyer in

Maine; magazine writer.

Farnell, Frank.—At Providence, August

11, aged 33. Youngest man ever admitted

to the Rhode Island bar; court stenographer.

Lyman, Samuel H.——At Nauheim, Germany,

aged 71. Graduated from Yale in 1863;

formerly of United States Coast Survey;

former clerk of the District Court of the

United States for southern district of New

York; former commissioner of the United

States Circuit Court.

Murphey, Azmon A.—At Barnesville, Ga.,

August 5, aged 60. Prominent lawyer of

middle Georgia.

Paine, Robert Treat-At Waltham, Mass,

August 11, aged 75. President of the Ameri

can Peace Society; best known philanthro

pist in New En land; member of Massachu

setts House 0 Representatives in 1884;

brought about many reforms in favor of

workmgmen.

Pond, j. B.—At North Attleboro, Mass,

August 18, aged 70.

Rice, William L.—At Cleveland, August 6.

Prominent in Cleveland.

Schnebley, Peter R.—-At Xenia, 0., July 25,

aged 73. Leading member of the Greene

county bar.

Simmons, ]. Edward-At Lake Mohonk,

N. Y., Au st 5, aged 69. President of New

York Stoc Exchan e durin panic in 1884;

former president of glow Yori clearing house

and chamber of commerce; personal friend

of Grover Cleveland and Samuel J. Tilden;

to his probity is attributed the firm establish

ment of the board of Water supply as a non

partisan commission.

Walker, William A.—At Nyack, N. Y.,

August 1. Authority on admiralty law;

former president and founder of the New

York Lloyds for marine underwriters; presi

dent and founder of Average Ad'usters

Association of New York; associate with

the late Walker Blaine as counsel in the

Alabama Claims case.
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Judge Irving G. Vann

HE ability of the New York Court

of Appeals is generally recognized,

and the supreme tribunal of no other

state enjoys a higher reputation for learn

ing, shows a more skillful grasp of the

recondite problems of modern commerce

and finance, or exerts a stronger influence

in moulding the doctrines of American

jurisprudence. No member of this Court, '

probably, is better known to the pro

fession generally than Judge Irving G.

Vann, who is one of the oldest judges in

point of service. His work in the tribunal

whose traditions he has so ably upheld

dates back to 1889, when he was desig

nated as a Judge of the second division

of the Court of Appeals, under the pro

visions of a constitutional amendment

which permitted that Court to secure

the assistance of seven Justices of the

Supreme Court to sit as a separate body.

Judge Vann is now in his sixty-ninth

year, having been born at Ulysses, in

Tompkins county, N. Y., January 3,

1842. He received what is now a good

preparation for the bar and what in those

times was doubly so. Fitting for college

at Trumansburg Academy and at Ithaca

Academy, he was graduated from Yale

in 1863 and from Albany Law School in

1865. He then read in the oflice of

Boardman & Finch, Ithaca, and was ad

mitted to the bar in 1865, beginning the

practice of law at Syracuse as a member

of the firm of Raynor& Vann, which

firm was afterwards Fulle: & Vann, and

still later Vann, McLennan& Dillaye.

For about fifteen years he practised his

profession, winning a leading position at

the bar before his elevation to the bench.

His legal career, however, was inter

rupted by a. term of service as Mayor of

Syracuse, to which office he was elected

in 1879.

Judge Vann was first elected to the

Supreme Court of New York in 1881,

being re-elected in 1895. He therefore

had many years’ honorable experience

not only at the bar, but on the bench of

the Supreme Court, before his advance

ment to the Court of Appeals. In 1896

he was appointed Judge of the latter

Court, on the second division of which he

had served from 1889 to 1892. His

fourteen-year term expires this year,

and it is gratifying to note that the two

leading political parties have concurred

in renominating him to serve until he

reaches the age limit. As the New

York Law journal has observed, “this

nomination is a fresh illustration of the

disposition to take the judiciary out of

partisan politics."

On‘ October 11, 1870, Judge Vann

married Miss Florence Dillaye of Syra

cuse. He received the degree of LL.D.

from Hamilton in 1882, from Syracuse in

1897, and from Yale in 1900. He is a

member of the Century, University, and

Citizens’ Clubs of Syracuse, and of the

Fort Orange Club of Albany. His ad

dress is 316 James street, Syracuse.



A Lawsuit in Mexico

By Josern WHELESS, OF THE ST. LOUIS BAR

AUTHOR or “THE LAWS or MEXICO IN ENGLISH,” are.

N a former occasion, taking a noted

criminal case for my text, I gave

the readers of the Green Bag somewhat

of a study of Mexican penal procedure,

drawing some comparisons between its

simplicity and expedition, and the

tortuous and technical course of a

prosecution under the archaic formali

ties of our own law.l My present

attempt is to invite the interest of my

brethren of the bar to a civil suit under

Mexican procedure, being the relation

of a case which I conducted in the courts

of our sister republic, involving some

interesting features of civil law practice

under the excellent code of civil pro

cedure of Mexico.

At a time when American lawyers and

associations of lawyers are getting alive

to the necessity of revising our own

codes of practice, it may serve a useful

purpose to take note of a system based

upon the most enlightened principles of

the great civil jurists of the Continent,

many features of which might be

profitably imitated among us to the end

of simplifying practice and expediting

justice in our common law states.

My narrative shall have as little as

may be of personal allusion in it, though,

as it is founded upon actual experiences

in the suit spoken of, which will

best serve as a concrete application of

many of the rules of practice which

we are to make this study of, the ego

must occasionally crop out; it is how

ever only as a sort of peg to hang the

tale on. To premise then: In Decem

ber, 1908, the holders of a large amount

 

1 See 19 Green Bag (1907) pp. 462, 532. .

of the past-due notes of a copper mining

company operating in Mexico enlisted

my services to take steps to protect

their interests. The copper mines in

question are located in the state of

Sonora, near its capital city, Hermosillo,

—well named, for it means, and is, a

“little beauty.” It was necessary there

fore to reach the property through the

forum ref sitw; so to that forum I

resorted. It was my first “personally

conducted" lawsuit in foreign parts;

but with the confidence of him "who

hath his quarrel just" I went about my in

teresting employment with no misgivings

as to the result of my maiden efforts in

pleading in a friendly foreign tribunal.

As I intimated, the evidences of debt

with which I was armed were promisory

notes, seventy-seven in number. Being

all in the English language, though

drawn in form to meet the requirements

of the Mexican law, which requires

the nature of the consideration to be

stated both in the note and in its

indorsement, and the latter to be dated,

the first move was to have them all

translated into Spanish, for this must

accompany their presentation in a

Mexican court.

The Mexican practice, and that of

civil law countries generally, requires a

formal power of attorney to be executed

by the client to his attorney, without

which he cannot bring a suit or

collect a debt or judgment. These

notes being payable to a number of

different holders, living in several distinct

cities in the States, it would have been

a long and painful process to have them

all execute powers of attorney, all of
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which then severally must go the

rounds of authentication, notarial, con

sular, and ministerial, in the United

States and Mexico, and costing much

time and fees. This Gordian difiiculty

was averted by the simple expedient

of causing all the notes to be indorsed

in due form to myself, who, being thus

the legal owner of them, and present

in the forum, suing in propn'a persona,

needed no such credentials.

Another fine point of Mexican law

now protruded itself, and this time

could not be gotten around. The notes,

although made and payable in the

United States, could not be put into

suit in a court of Mexico until “vali

dated" by a very liberal application of

Mexican internal revenue stamps, at

the rate of one tenth of one per cent,

which amounted to nearly a thousand

dollars, and required a whole afternoon

in the stamp office to plaster them on

the notes and cancel with the seal of

the office. This stamp tax is all but

universal to every act and document,

every sheet of paper and book of entry

in Mexico, and is the principal source of

the federal revenue, after the customs

tarifi. In a number of particulars it

is a very good form of excise and

means of regulation of business. I

shall have occasion to refer to it again.

At the threshold of the case, now

ready to be brought into the Second

Court of First Instance, a matter of

procedure of important interest presents

itself, known as reconoci'miento de

firma, or “acknowledgment of signature,”

which is an admirably devised “process

preliminary to suit,” as a step prepara

tory to "commercial suits.” It may

be noticed here, that all commercial

transactions and litigations in Mexico

are covered by the Code of Commerce,

which is a federal statute exclusively

in force throughout the Mexican United

States. The Civil Code and Code of

Civil Procedure of Mexico, as federal

enactments, apply only within the

federal district and the territories;

but as all the Mexican states have

adopted those codes as law within their

respective jurisdictions (with little or

no changes), the federal codes are

practically in force throughout the

Republic,——which very much simplifies

the law in Mexico.

Commercial suits are of two kinds,

ordinary and executive, the former of

which, as its name ‘implies, applies

to ordinary commercial matters. It

is the “executive action" which claims

our interest at this time, being the

course followed in the “case at bar."

The code provides that "the executive

proceeding may be followed when the

demand is founded upon a document

which bears preparatory execution,”—

which is as nearly as I can render into

English the peculiar Mexican law term

traiga aparejada ejecucién. What this

is may appear from the following

clauses declaring what documents “bear

preparatory execution," to wit: final

judgments which have become res

adjudicata, and inappealable arbitral

awards; “public instruments" (which

are all such as are executed before a

notary public); judicial confessions

by the debtor; letters of exchange, bills,

drafts, notes, and other commercial

papers; policies of insurance; awards

of adjusters stipulated for in policies;

invoices, current accounts, and all

other commercial contracts signed and

judicially acknowledged by the debtor.

My documents being simple notes

of hand, before they could become the

subject of the extraordinary "executive”

procedure there must be the “judicial

recognition of signature” by the maker.

The code provides that the executive

action may be prepared by requiring the
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recognition of signature of mercantile

documents; and that if the debtor

refuse to recognize his signature, it

shall be taken as recognized if the debtor,

being twice cited to appear, fails to

appear and recognize it. The first step

therefore is to petition the court to cite

the debtor to appear and recognize

his signature. This proceeding is natur

ally preliminary to, and is apart from,

a suit on the “recognized” document,

which suit may be then brought, or at

any later time within the limitation of

the cause of action.

It may be interesting to quote the

brief petition filed for this purpose,

‘which I translate from a certified copy

of the record which lies before me.

I may take the occasion to say that

this and all the other pleadings in the

case were written, in Spanish, by myself,

as I was "my own lawyer" from first to

last, and had no local associate.

PETITION ASKING THE RECOGNITION or

SIGNATURES AS MEANS PREPARATORY

TO THE EXECUTIVE ACTION.

To the Second judge of First Instame .'—

Joseph Wheless, domiciled in the Hotel

Arcadia in this city, in my own right, before

you, in due form of law, respectfully say:

That in order to prepare the executive

mercantile action which lies for the recovery

of the sum of . . . thousand dollars, Ameri

can gold, which the V. G. Copper Co. owes

me, as appears by the 77 notes which I

exhibit, which were executed by the said

company in favor of the persons mentioned

in them, and which, as can be seen, were

endorsed to me, I come to petition you, in

accordance with articles 325 of the Code of

Civil Procedure and 1167 of the Code of

Commerce, that you may please to cite

Messrs. J. D. F., manager, and R. D. W.,

secretary and treasurer of said V. G. Copper

Co., to the end that they may recognize,

in the character indicated, the signatures

attached to the notes which, with their

respective translations, are annexed, and also

that they may declare whether they acknow

ledge the debts which the said notes express

in favor of the persons named in them, and

that you please to set a day and hour for

the act which is requested. The domicile

of the said J. D. F. and R. D. W. is in the

Hotel Arcadia in this city.

Hermosillo, December 12, 1908.

(Signed) Joseph Wheless.

From the foregoing simple escrito

(writing), as all pleadings are called,

several points of practice appear which

we will notice. The first is the almost

entire want of formalities of pleading,

caption, venue, term of court (of which

there are none), etc., familiar to common

law and code pleadings. It is noticed

that the place of residence of plaintiff

and defendant is stated, this so that all

future notices,-—of which there are

many,-—may be there served, either on

the party, or his duly constituted

apoderado or attorney. The most sig

nificant feature, however, is the setting

out of the precise article of the code

upon which the right claimed is based.

This is required in every pleading of

either party, and of the judge in his

written decision on every point; for

every decision on every matter arising

in the course of the progress of a cause

must be in writing, and supported by an

exact reference to the articles of law

conceived to justify the ruling of the

judge, who, in many instances, makes

his decisions on his own personal

responsibility, civil in damages to the

injured party, and penal.

Another point, physically “appearing

on the face of the record," is the prime

matter of costs. Here the Mexican

practice is worthy of all praise and

imitation. No bond or deposit for

costs goes; the rule is “pay as you go"——

in the invariable form of a fifty-cent

revenue stamp pasted on every sheet

of paper used in the record,——the

winning party recovering his expendi

tures in the judgment. Several inci
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dents result from this practice, first

of which is the practical discouragement

of prolix and frivolous pleadings, which

cannot be too much commended.

Another result is that pleadings and

orders are all written on both sides of

the sheet of paper, without paragraph

ing or blank spaces (which latter are

prohibited by law); and all orders and

decrees are begun on any unused portion

of a sheet on which the preceding

pleading or order is written. Another

novel feature is the record itself; it is

formed from day to day by adding the

accumulating sheets to the preceding

ones with needle and thread, all the

sheets having a wide left-hand margin,

by which they are sewed together in the

form of a book, and thus accumulated

and preserved, instead of as a bundle

of separate folded documents as with

us. It is a very convenient and durable

form of record, easily examined, and

is thus preserved smooth and clean for

all future reference.

A few cordial words I must now

tribute to my good friend the Second

Judge of First Instance of Hermosillo,

and the pleasant personnel of his court

in its local setting, which will serve to

give a typical and intimate view of the

civil courts of Mexico. The court is

situated on the ground floor of the

Palace of the State Government, its

wide doors opening from the arched

corridor around the large open patio

or inside yard of the Palace, its iron

barred windows giving upon the lateral

street outside. The low building across

the side street from the Palace is the

office of the local notary, the brilliant

and distinguished lawyer, Lic. Alberto

Flores.

The court room is rather long and

quite plainly furnished, presenting some

what the aspect of a rural Justice of

the Peace shop. At one end is a plain

table at which his Honor sits, piled

around with papers and books; at the

opposite end a table used by one of the

asistentes of the judge; to the right,

midway between the doors, another

table occupied by the other asistente,

these two functionaries supplying the

place of the secretary or clerk of the

court in the absence or want of that

official. On another desk across the

room sits a typewriter machine, operated

quite well by one of the asisténtes,

for the purpose of writing all notices,

orders, decrees and other process of

the court. For it must be mentioned

that no “blank forms" of process, mesne

or final, are used in the Mexican courts;

every document from first citation to

final execution is textually written by

hand or machine, signed by judge and

clerk, or both as-istentes, and by the

parties concerned or their attorneys.

His Honor the Second Judge of First

Instance is the Senor Lie. Ricardo

Searcy, an excellent and upright judge

and a very simpdtica personality. The

name is seen to be not Mexican, and

the Judge Searcy is himself half a

gringo, for his father was an American

who lived in St. Louis in the fifties,

went to Mexico and married a Mexican

lady and Don Ricardo was born a

Mexican citizen, and has spent his life

in that country, having but made brief

visits as far as Tucson, just across the

border in Arizona. His father-language

he has never acquired, and speaks

only his mother-tongue, “the sweet

and phonetic idiom of Spain." Judge

Searcy is thoroughly 3. Mexican, too,

in the possession of all the innate

courtesy and politeness for which his

people are distinguished; and I shall

always be pleasantly mindful of his

exceeding courtesy and good nature

as shown to myself during my appear

ances before him in court. I must relate,
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as a signal instance of this, that Judge

Searcy suspended all other business

in his court for three days, so that the

business of the foreign visitor might be

dispatched without interruption, and

he and both his amiable asistentes,

Don Marcos Gomez and Don Joaquin

L. Pérez, devoted their entire activities

to “breaking all records" for dispatch

in the courts of Mexico. This was made

possible, however, by the fact that the

defendant could interpose no valid

defense to the relief asked, and by enter

ing appearance and waiving the time

allowed for each defensive move, very

materially expedited the progress of

even this summary action.

In Mexico there are no "terms of

court"; the Code of Civil Procedure

declares that “every day of the year

is dies jurz'dieus, except the holidays

recognized by law [very few] and

Sundays, between the hours of sunrise

and sunset'-’; and the judge can “lega

ize" all other days and hours in case

of urgency, by an order to that effect.

This certainly is “going one better" in

giving effect to our constitutional in

junctions that the "courts shall always

be open for the administration of

justice,”—followed by stated terms of

court at long intervals, lengthy vaca

tions, inordinate delays before and

between pleadings, interminable con

tinuances, and practicable denial of

justice by appeals to higher courts

several years “behind with their docket,"

et id omne genus which goes to make

up the discouraging tale of the "law’s

delays,’I to make a mock of the Bills

of Rights which declare, with Magna

Carta, that “justice shall not be sold,

denied or delaye ,” and to justify the

feeling which so many share with

Shakspere toward “Old Father Antic,

the Law.”

In Mexico, a suit is filed on any day;

within twenty-four hours from the

hour filed, return of service must be

had on the defendant, “under penalty

of $10 fine, besides such other punish

ment as it may deserve under the laws.”

Exception of course is made in case

where the party cannot be found or

lives in a distant place, in which in

stances notice by publication or sum

mons sent through the local tribunal

of his residence are available with but

little delay. If the party to be notified

is not at his residence, a notice is left

for him, notifying him to be there at

an hour certain within the next twenty

four, at which time the secretary must

call again, and either serve him, if

there, or if not a copy left for him with

some one living in the house is sufficient,

the facts being set out in the return.

If personally served, the party cited

or notified must sign the return, "that

he hears it"; or if he cannot or will not

sign, the secretary signs for him. All

notifications, after the first, must be

made on the same day that they are

ordered, to the parties in person, or

to their attorneys if they have them,

duly authorized, and be signed as above.

Within the fixed period of three days

after the citation, the defendant must

appear and plead, either to the merits,

or by way of exception; and thence

forward, periods of but three days each

must elapse between the successive

steps of pleading in making up the

issues; in proper cases, this period may

be extended, but never to exceed other

three days. An appeal must be taken

within three days from an inter

locutory judgment, and within five

days from a final judgment; the appel

late tribunal must hear the appeal

within thirty days, and render its de—

cision within twenty-four hours. These

expeditious provisions from the chapter

of the code “of the dispatch of business,"



A Lawsuit in Mexico 617

form a striking contrast to all known

United States methods. Yet Mexico

is called the land of "Mariana"; if so,

the United States, in respect of judicial

proceedings, is the land of "any old

time" within the natural course of

life, or after.

Having outlined this phase of practice

and duly philosophized about it, we

will return to the case in hand.

The petition for recognition of signa

ture having been presented to the judge,

accompanied by the translation of the

notes (made by me before leaving St.

Louis), the judge himself made the

entry, beginning immediately after my

signature on the escrito.‘ “Received on

its date with the seventy-seven notes

attached at ten a. m. Conste: Let

it be recorded"—followed by his rubric,

or flourish of pen which is an inseparable

part of the signature of every Mexican.

And here a right singular custom,

recognized by statute: the judges, and

public oflicials generally, sign their

names in three different styles, accord

ing to the nature and “dignity” of the

document to be signed, whether with

their full name, “half name" or rribrica.

The Code of Civil Procedure provides,

article 66: "Judicial resolutions are:

(1) Simple orders of practice, which are

called decrees, and shall be authenti

cated by the half-signature of the judge

and secretary; (2) Decisions on matters

not of simple practice, which are called

autos, and shall be authenticated with

the half-signature of the judge and the

entire signature of the secretary; they

must set out the legal grounds upon which

they are based; (3) Judgments, final and

interlocutory; they must all be authenti

cated with the full signatures of the

judge and the secretary.”

The following steps are briefly re

corded, and as they illustrate the above

mentioned points of practice I will

quote them from the record. It is

proper to state in this connection that

the ofi'icers of the defendant corpora

tion, having, as indicated, no defense

to make, good-naturedly remained in

court and responded to the several

notifications required to be made to

them. The first step was to appoint

an ofiicial translator for the perfunctory

service of verifying the translation of

the notes, and incidentally to charge

a fee of $30 for this and another piece

of work-—which I also performed per

sonally.

Hermosillo, December 12, 1908.

Presented the foregoing escrito, with the

accompanying documents in the English

language; let the due course of process be had,

while they are being translated into Spanish,

for which purpose Sr. Antonio Canale is

appointed expert translator, who will be

notified of his appointment that he may

accept it and take oath to faithfully perform

it. Let it be notified. The Second Judge

of First Instance so ordered and signed. We

attest.

(Signed) Ricardo

Asistente. Joaquin

Rtibn'ms.

Searcy. M. Gomez,

L. Perez, Asistente.

Then follow the notifications to the

parties, who although actually present

the record must show in due course.

On the same date Mr. Joseph Wheless,

being notified, said: that he hears it, and

signs. We attest.

[Signed by Searcy; also the Asistentes and

Wheless; rdbn'eas]

Then the record as to the translator:

On the same date Sellor Antonio Canale

being notified, said: that he hears it, accepts

the duty imposed upon him, makes oath for

its faithful performance; and thereupon he

presents his translation in fifteen utilized

pages, declaring it to be correct after the

originals, and signed before the undersigned

judge and assisting witnesses. We attest.

[Searcy; Antonio Canale. Asistenles; rubri

cas. Fee.]

These preliminaries being disposed of,



618 The Green Bag

all the entries being written one after

the other in longhand writing by one of

the asistentes (there being no secretary

and the two asistentes supplying his

place), and each read to the judge and

interested parties and signed by them,

the next step is the process of citation

to the defendant to come in and recog

nize its signatures; this too being

written out, read over and signed as the

rest.

Hermosillo, December 12, 1908.

The translation of the accompanying

documents having been made, therefore in

accordance with articles 325 of the Code of

Civil Procedure in connection with 1167 of

that of Commerce, cite Messrs. J. D. F.,

as manager of the V. G. Copper Co., and

R. D. W., as secretary and treasurer of the

same corporation, for that on the third lawful

day after being notified, or upon being

notified, they recognize, in the character

indicated and under the oath of law, the sig

natures attached to the said notes, and also

that they declare whether they acknowledge

the indebtedness in the amounts expressed

in each one of them, or altogether the sum

of . . . thousand dollars, American gold.

Let it be notified. So decreed and signed the

Second Judge of First Instance. We attest.

(Signed) Ricardo Searcy. [Asirtentes; nibri

:05. And the notices:]' On the same

date Mr. Joseph Wheless being notified, said:

that he hears it, and signs. We attest.

[Searcy. Asistentes; Wheless; nibricaa]

The "recognition of signatures" fol

lows, ending this preliminary pro

ceeding:—~

On the same date, being present in this

court Messrs. J. D. F., as manager of the

V. G. Copper Co., and R. D. W., as secretary

and treasurer of the same corporation, and

being notified of the foregoing auto, they said:

that in order to avoid delays, and upon legal

oath to say the truth, they recognize as

signatures of the V. G. Copper Co. those

attached to the notes which are exhibited to

them, and also, in the name of the V. G.

Copper Co., which they represent and in

the name of which they signed, that it owes

the sum which each note expresses, or alto

gether the sum of . . . thousand dollars,

American gold; and they signed before the

undersigned judge and the assisting witnesses.

We attest.

[Signed by Searcy, R. D. W., J. D. F.

Aristenles; nibricas.]

The foregoing makes up the complete

record of the preliminary proceeding

to obtain the recognition of signatures;

the documents so “recognized” becoming

now commercial documents “bearing

preparatory execution,” upon which

at any time suit may be instituted, and

the process of attachment immediately

issues as of course against the property

of the defendant, a custodian is ap

pointed to watch it, final judgment is

rendered in due time, execution follows

levied on the property attached, notice

of sale published, and the property

sold to satisfy the execution. The only

features of these proceedings which

differ materially from our own practice

are the form of escn'to or petition, the

form of the judgment, and the form of

bidding at the judicial sale. As these

several matters afford some interesting

comparisons, I shall briefly sketch these

several documents from the record

before me, omitting details not perti

nent to the study of the procedure.

Immediately upon the recognition of

the signatures, I proceeded to file suit

for judgment on the notes, having

prepared before leaving St. Louis the

following :—

PETITION FOR SUIT IN EXECUTIVE

ACTION

To the Second judge of First Insiance :—

Joseph Wheless, in my own right, before

you with all respect and in due form of law,

say: that in accordance with the bases

of fact and of law which I will proceed at once

to set out, I come to sue in executive mer

cantile action the V. G. Copper Co. for the

sum of . . . thousand dollars, American

gold. facts.- (1) [the facts of incorporation

of the defendant corporation in Arizona for
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the purpose of operating mines which it owns

within the jurisdiction of the court]; (2) [that

certain of the attached notes are based upon

a certain consideration, stating it]; (3) [that

the consideration of the other notes is so and

so, stating it]; (4) [that no part of the debts

or interest owed had been paid, and the

several amounts are therefore due on them];

(5) that as evidence of such debts the V. G.

Copper Co. had executed to each of its

creditors its promissory notes, which are

attached, and the amount of which is . . .

dollars; (6) all said notes have been indorsed

to me, as can be seen; (7) the total amount

of the notes of the company for which 1 de

mand judgment is . . . thousand dollars,

together with interest at the rate mentioned

in the notes, amounting to . . . dollars,

which with the amount of the principal is

a total of . . . dollars, American gold, or

. . . pesos, national currency. law: The

V. G. Copper Co. is a foreign corporation and

the validity of all its acts is attested by its

having complied with the requirements of

article 265, clauses l and 2, of the Code

of Commerce; (2) the executive mercantile

action lies when the demand is founded upon

a document which bears preparatory execu

tion, as provided in article 1391, clause 4,

of the Code of Commerce; (3) the annexed

notes, basis of this suit, are mercantile

documents, because they meet the require

ments of article 546 in its seven clauses,

and the signatures of the same having been

recognized, I have duly prepared the execu

tive action, according to articles 1167 of the

Code of Commerce and 325 of the Code of

Civil Procedure. Therefore, and also in

accordance with articles 1391, clause 4, 1392,

1393, 1394, 1395 and 1396 of the Code of

Commerce, I pray you, Judge: First, that

you please to issue the writ of execution with

the force of a mandate in due form, requiring

said company to make payment of the said

amount of . . . dollars, with interest cal

culated in the sum of . . .dollars, with

costs and damages, and if it does not do so,

that suflicient of its property be attached

to cover the debt and costs; Second, that

in due course you pronounce judgment of

sale, condemning the said V. G. Copper Co.

to the payment of the amount demanded,

interest, costs, expenses, losses and damages.

It‘isljustice, as in due form I make oath.

Hermosillo, December 14, 1908.

(Signed) Joseph Wheless.

Upon this petition the judge proceeded

to indorse his auto as prayed, that de

mand be made on the copper company

to pay the amount sued for within three

days, or failing in this, that execution

be had of the property of the company;

which order was promptly and in due

form notified to the parties, who said

they heard it, and signed. Being duly

notified and demanded, the officers of

the company replied that although it is

true that the company owes the money

as alleged, it cannot make the payment

because of want of funds; they will

proceed therefore, as required by law,

to designate sul’ficient of the company's

property on which execution shall be

levied, to wit: (making a complete

inventory of the real and personal

property of the debtor corporation,

all of the stated valuation of so-many

dollars).

The Mexican law requires that an

appraised value be put upon property

attached under execution, as upon the

execution sale the bidding must begin

not lower than two-thirds of the official

appraisement. By consent of the parties

the general manager of the company

was appointed by the court as deposi

tario or receiver of the property pending

the further proceedings in the cause;

he‘ accepted in writing the charge and

took oath for its faithful discharge.

The defendant, having been notified

and having admitted inability to pay,

made a written waiver of the term of

three days allowed it in which to comply

with the payment, or to show cause why

it should not pay. Nothirig remained

therefore but to ask execution by a. sale

of the property, this being done by a

short petition, stating the fact of the

waiver of the three days for making or

opposing payment, and praying, in

accordance with article 1404 of the

Code of Commerce, and after due notice
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to the parties, that order of sale be made.

Notices being given, “heard” and

signed of record, the judge proceeded

to render his formal judgment. As I

have indicated, all decisions in Mexican

courts are in writing, in the nature of a

special finding of facts, and specially

citing every article of the codes on

which the relief granted is based; and

being divided in the formal sections

vista, “seen," or premises, resultando,

or findings of fact, considercmdo, or

conclusions of law, and the fallo, or

final decree of the court. This decree

is too lengthy to quote in full, but as

it illustrates so entirely this important

phase of the civil law practice, and

shows the care with which decrees and

judgments are prepared, in quite syllo

gistic form, and sticking in the legal

pegs on which every adjudicated right

is hung, I will try to give a skeleton of

it which will convey an accurate idea

of its form and substance. It may be

remarked that these decrees, like all

other parts of the record except plead

ings, are written by the secretary,

signed by himself and the judge, and

sewed into the folio of the record. The

decree‘, which is in efiect a resume of

the entire record, in substance follows :—

Hermosillo, December 15, 1908.

Vista, the present executive mercantile

suit, brought by Mr. Joseph Wheless, domi

ciled in the Hotel Arcadia, of this city, against

the V. G. Copper Co., represented by [etc.],

domiciled [etc.], for the payment of . . .

dollars; vistas, [the record of the preparatory

proceedings and all other things appearing

by the autos in the record and necessary to be

seen]; and,

Resultando, I: [here is recited the petition

for recognition of signatures, and that the

notes were “revalidated" by attaching

revenue stamps];

Resultando, II: [here recital of the appear

ance of the representatives of the defendant,

the recognition of signatures, and admission

of the indebtedness];

Resultando, III: [here recital of petition

in executive mercantile action, with the

details of its allegations and prayer; the

issuance of auto citing the defendant, and

demanding payment of debt, the answer of

the defendant admitting the debt but de

claring it could not pay; the designation of

property on which to levy execution, and

the waiver of the three days, and the appoint

ment of the receiver];

Resultando, IV: That by escrito dated the

14th of the current month, the plaintifi

prayed that the parties be cited for judgment,

which was accordingly on the same day

decreed; and,

Considerando, I: That the preparatory

proceedings for the suit, brought by plaintiff,

are in due form, being in accordance with

article 1167 of the Code of Commerce, and

praying, as it prayed, the recognition of the

signatures of the notes on which the suit

was based, which signatures, as well as the

amounts expressed by each note, were legally

recognized;

Considemnda, II: That although the notes

presented for recognition were executed in a

foreign country, nevertheless they were

revalidated according to law, so as to make

them enforceable within Mexican territory,

by paying the proper stamp duties, in con

formity with articles 1, section 2, and 71 of

the Stamp Law now in force, the said docu

ments, as the basis of the demand presented

by the plaintiff, being plenary proof by virtue

of article 245 of the said Stamp Law in con

nection with article 1296 of the Code of Com

merce;

Considerando, III: That it is well established

law that the decree will only dispose of the

claims made and defenses offered respectively

in the petition and answer (article 1327 of

the Code of Commerce), and, that in the

present case there are no defenses to con

sider, because the company made none, but

only the claims made by the plaintiff;

Considerando, IV: That the notes which he

presented as the basis of his demand, having

been indorsed to the plaintiff by their different

holders, they became his property, they

having been transferred by indorsements

in conformity with article 477 of the Code

of Commerce;

Considerando, V: That as the indorsement

of said notes meets all the requirements

of article 478 of the Code of Commerce, as

appears by the translation of them from

English to Spanish made by the expert

translator appointed by the Court, said
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indorsements should be held and are accord

ingly held regular;

Considerando, VI: That the ownership of

said notes having been thus transferred to

Mr. Joseph Wheless by their holders, it is

incontestable that all said obligations of the

defendant company must necessarily be

fulfilled towards Mr. Wheless, and he alone

has the right to demand their fulfillment

of the said V. G. Copper Co., which is obliged

to pay said obligations to him. Contracts

legally executed oblige not only to the ful

fillment of what is expressly stipulated, but

also to all consequences which, according to

their nature, are agreeable to good faith,

custom or law, obliging only the persons who

executed them, without leaving the validity

and fulfillment of said contracts to the

discretion of the parties bound, with the

exception of the mses expressly mentioned

in the law in articles 1276, 1277 and 1278

of the Civil Code.

Considerando, VII: That the said notes

being, as they are, each and every one of them,

a contract legally executed between the

defendant company and the holders of them,

according to article 545 of the Code of Com

merce, and executed in accordance with

article 547 of said code, it is undeniable that

the action prosecuted by Mr. Wheless, now

the sole holder of said obligations, is legal,

as he has moreover amply proved in the

course of the present suit, wherefore he is

entitled to the sale of the attached property

of the defendant company for the satisfaction

of the amount claimed with interest and costs;

Therefore, In view of the premises and of

the legal principles cited, it is decreed: First,

that the plaintiff has fully proved his action

in the present suit; consequently execution

and sale of the attached property of the V.

G. Copper Co. should be had to secure the

payment to the creditor of the sum of . . .

thousand dollars, with interest from the date

of the execution of the notes until the payment

is made. Second: The legal costs of the

present suit shall be taxed to the defendant

company. Third: Let it be notified. Thus

finally adjudging, the Second Judge of First

Instance decreed and signed.

We attest.

(Signed) Ricardo Searcy.

Joaquin L. Pérez. Riibri'cas.

M. Gémez.

The notices were duly given, “heard"

and signed; the defendant in writing

waived the terms permitted by article

1079 of the Code of Commerce, sections

3 and 5, granting eight days to petition

for the cassation of the judgment, and

five days to take an appeal, and for

all other recourses against it, and

accepted the judgment, which waiver

was ratified and decreed by the court.

It would seem that this should be about

the end of the proceeding; but the law

requires yet other formalities. The

first of these is a petition to the court

asking that the judgment be declared

final and executed, of which three days

notice must be given within which to

oppose any defenses, decision of which

must be had within the following three

days. The court accordingly made

this auto, notice was given and accepted,

and the defendant answered that it was

conforme or agreeable that the judg

ment should be declared final, as it was

but justice. Whereupon the court

adjudged:—

Hermosillo, December 15, 1908.

Vista in regard to declaring final the

judgment rendered in the present cause;

and,

Considerando, I. That those judgments are

final: (1) which are expressly confessed by

the parties, by their lawful representatives,

or by their attorneys in fact with special

power or clause to that efiect; and, (2) those

of which notice having been given in due

form, no recourse is interposed within the time

fixed by law; '

Considerando, II: That in the present

case not only was notification in due form

made, but as appears from the record the

party defendant expressly accepted the said

judgment and waived the term granted by

law for interposing all recourses;

Therefore, In view of the premises, and in

accordance with articles 625 and 626 of the

Code of Civil Procedure, it is decreed:

First: The judgment rendered in the present

suit is final and has the authority of res

adjudicata, without further recourse. Second:

Let it be notified, and copy of said judgment

issued for registration. Thus adjudged and

signed the Second Judge of First Instance.
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[We attest, etc. Notices given, "heard,"

and signed by all parties]

This closed the record of the judg

ment, which was formally declared to

have “caused execution” or become

executive, and left nothing but to

proceed to the execution of the lands,

tenements and hereditaments of the

defendant corporation. Instead of being

simply an executive act, as with us,

this proceeding partakes rather more

of a judicial character under the civil

law. The first step on the part of the

plaintiff was a written petition ad

dressed to the judge, in the usual form,

reciting the recovery of the judgment

and that it has been declared subject

to execution.

Wherefore in order to ask its execution,

it is necessary that the attached property of

the said company be first appraised, therefore

in compliance with article 1410 of the Code

of Commerce, I appoint on my part Mr. A. B.

as expert appraiser. and beg that he be

notified of his appointment so that he may

accept it and take oath to faithfully discharge

the same; and that the defendant be notified

to appoint its appraiser, and if there be any

disagreement between them, that the court

appoint a third. What I ask is justice, which

I protest.

Thereupon the order is made, the

notices given, the plaintiff's appraiser

accepts, the defendant proceeds to

appoint its appraiser; and the ap

praisers, being personally familiar with

all the properties,—

Respectfully appear and say: that complying

with our duty as expert appraisers appointed

to value the attached properties of the V. G.

Copper Co., with which properties we are

personally familiar, we proceed to appraise

them as follows [here following itemized

valuations of mines, buildings, personal

property, etc. ], all in the value of S . . . . . . . . . .

and we make oath to having proceeded in

good faith according to our best knowledge

and understanding.

The appraisers’ report being thus

rendered, the plaintiff presented his

formal petition reciting that fact, and

asking that the debtor be notified to

comply with the final judgment of the

court and pay the judgment within

three days, in conformity with article

745 of the Code of Civil Procedure. This

being notified to the defendant, it

filed its reply, asking that the term of

three days be taken as waived by it

on account of the impossibility of com

pliance, decree to which effect the judge

thereupon rendered. The plaintiff then

presented his petition reciting this

waiver of time in accordance with

article 747 of the Code of Civil Pro

cedure and 1411 of the Code of Com

merce, and prayed that the court

accordingly proceed forthwith to the

sale of the attached property, first

making the certificate required by

article 818 of the first cited code. This

article of the code requires that before

sale under execution is ordered a

certificate of the officer in charge of the

Public Registry of Property be pre

sented to the judge showing the state

of incumbrances, if any, on the property

for twenty years back or that there are

no such incumbrances. This certificate

being presented, the court decreed :—

In view of the foregoing petition, and it

appearing from the annexed certificate of the

officer in charge of the Public Registry of

Property that there are no incumbrances on

the attached property except the attachment

in favor of the creditor in the present action,

it is therefore decreed, as prayed by Mr.

Wheless, that the sale of the attached property

proceed, the same to be held in the oflice of

this court, on the ninth lawful day after the

last publication of the first auction, at 10

o'clock in the morning; the sale to be an

nounced by means of edicts published three

consecutive times in the official paper La

Constitucidn and in El Occidental, which are

published in this city; the basis of the sale

being the sum of S . . . . . . . . . . .., equal to
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two-thirds of the appraised valuation of the

attached properties.

Let it be notified. Decreed and signed by

the Citizen Second Judge of First Instance,

in accordance with article 1411 of the Code

of Commerce. December 15, 1908. We

attest. [Followed by signatures of all

parties]

The publication of the decree of sale,

nearly two newspaper columns in length,

proceeded once a week for three weeks,

that being the period of issuance of the

two papers named in the decree. It

will be noticed that the day certain for

the sale is not named, it being indicated

merely as “the ninth lawful day after”

the last publication. In Mexico the

whole newspaper containing legal ad

vertisements is added bodily to the

files and sewed into the record; this

is no doubt the “best evidence" of the

fact of publication, rather than our

"affidavit of the publisher” with a clip

ping of the advertisement attached.

The record recites the receipt and in

sertion therein on January 5, 1909, of

these newspapers containing the ad

vertisements of sale; and that on the

same day the judge designated the

13th day of January as the date for

the sale, notice of which was given to

all parties, and they signed.

A brief résumé may here be made of

the chapter of the Code of Civil Pro

cedure governing the execution sale

of real property; it being remarked

that sales of personal property are

always held at the local Monte de

Piedad, or oflicial pawn shop maintained

nearly everywhere. The chapter De

la: Remotes, or concerning execution

sales, provides that they shall be held

in the office of the court, and must be

accompanied by the certificate in regard

to incumbrances for the preceding

twenty years, and that all creditors

appearing in such certificate must be

cited to attend the sale. Such creditors

shall have the right to intervene in the

sale, and take any steps appropriate

to protect their interests, and can appeal

from the decree approving the sale.

The judge shall decide all such claims

summarily and upon his responsibility.

During the sale the report of the

appraisers, and any plans there may be

of the property on sale, shall be exposed

to view. Bidders shall be free to make

their bids and shall be furnished with

all such information which they may

ask and which is to be found in the

record. All bids must be in writing, and

shall state the name, age, legal capacity,

status, profession and domicile of the

bidder, and the same details in respect

to his surety; the amount which he

offers for the estate, specifying how

much will be paid in cash, and the

time which he wishes for deferred

payments, and rate of interest he is

willing to pay; and he shall expressly

declare his submission to the jurisdic

tion of the court so that the contract

may be enforced against him. The

bids must be guaranteed by a surety,

unless the ofler is all in cash, in which

event the sum is to be deposited with

the judge. The paper containing the

bid must be signed before an ofiicial

corredor, or broker, and the surety

guarantees the bid and all raises which

the bidder may make. If the execution

creditor wishes to become a bidder, he

need only bid an amount in excess of

his judgment debt. One person cannot

make a bid for another, except under

formal power of attorney. No bid shall

be legal which does not equal at least

two thirds of the valuation fixed by

the appraisers. On the day of the sale,

at the hour named, the judge will

personally pass a list of the bidders

presented, and shall grant half an hour

for new bidders to offer, at the expira

tion of which time the sale shall proceed
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and no new bidders be allowed. All

bids found to be legal, and with good

sureties, will then by order of the judge

be read aloud by the secretary, and if

any bidder wishes to increase his bid,

fifteen minutes willv be allowed for

putting it into proper form. At the

expiration of that time, the judge will

declare the property sold to the last

bidder who has raised his bid higher

than the others; and within three days

thereafter the judge will render a decree

approving or disapproving the sale.

An appeal lies from this decree if the

amount involved exceeds $500, and

the appeal must be decided within five

days after the record is filed in the

appellate court. The debtor may free

his property from sale by paying the

debt and costs even after the sale

has begun. Within three days after

the sale is approved by the judge,

the judgment debtor must execute

a deed of conveyance to the purchaser

on the terms of the bid; and should

the debtor refuse to execute the deed,

the judge himself ex ofl'icio will make

the deed. If on the first day of the

auction there should be no legal bidder,

a second auction shall be declared

within seven days, with a reduction of

ten per cent of the appraised valuation

of the property; and so from week to

week until a buyer is found, the ap

praised value being reduced ten per

cent each time; though at any such

time the creditor, if there be no other

bidders, may himself buy in the property

at not less than two thirds of the price

then fixed as the basis of the bidding.

In conformity with the foregoing

requirements of the code, the sale of

all the mining properties of the defend

ant company was held on the 13th day

of January. Previous to that time, as

part of my instructions and plan of

action, I had duly organized a new

corporation, by name the “H. . . .

Copper Co." to which I made a formal

assignment of the judgment recovered

in my name in favor of the creditors

whom I represented, against the V. G.

Copper Co. It may be interesting to

remark that in Mexico all corporations

are formed under the Code of Commerce,

which is a federal enactment in general

force throughout all Mexico. A better

incorporation law, for the strict pro

tection of the investors and the public,

would be hard to find. The process

of formation is quite simple, the in

corporators going before a notary

public, stating the bases of their agree

ment, and the notary writing the articles

upon his big book, where they are

signed by the subscribers, to whom

a certified copy is issued to be recorded

in the proper public registry. On the

day of the sale the "highest and best

bidder," as qualified under the Mexican

law, was this new H. Copper C0., the

substituted judgment creditor, and to

it all this property was adjudicated

and sold in due form of law, the decree

of the judge reciting step by step, and

sanctioned article by article of the code,

all the requirements therein prescribed.

The final act was the decree approving

the sale of the property, which also

recited the adjudication of sale and the

regularity of the several steps taken in

conformity with the various code pro

visions, and proceeded: “It is therefore

decreed: First, that the sale or adjudica

tion to the H. Copper Co. of all the

attached property of the V. G. Copper

C0., and which are the same as are

described in the writ of attachment,

is approved; Second, let the said prop

erty be delivered to the assignee H.

Copper C0., and let the debtor company

be notified that it execute the proper

deed of conveyance within the term

of three days, and that if it fails to do
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so the judge will do it ex ofl'icio; Third:

let it be notified. Thus decreed and

signed the Second Judge of First In

stance. We attest," followed by the

full signatures of judge, the two

asistentes, and the legal representatives

of the creditor and debtor corporations.

This was at the close of the third

dia hébil, or court day, since the suit had

been instituted, and thus I “broke all

the records” of the courts of Mexico

for the expeditious administration of

justice. Of course it was possible only

under the peculiar circumstances of this

case, with no defense to be ofiered

and the defendant consenting to waive

delays. Nor even then would the result

have been accomplished without the

uniform courtesy and complaisance of

his Honor Judge Searcy and his asis

tentes, who suspended other court busi

ness and gave their foreign visitor

"right of way" through his court.

The case which I have stated affords

a sufficiently adequate view of the

pleadings and procedure in the progress

of a civil suit through the civil law

courts of Mexico. There is no jury,

all evidence is documentary or by

deposition, never by oral testimony

in open court, and the practice is clear

cut and well adapted to accomplish

even and speedy justice between liti

gants.

If I have helped the friendly reader

to while away an hour agreeably,

or have called his attention, compara

tively, to some of the needs of better

ment in our own system of practice

and procedure, I shall feel myself well

rewarded for my trip to Mexico and

for this sketch.

American Legal Orators and Oratory

By CHARLES FENNELL, on THE LEXINGTON, Kv., BAR

MERICAN legal oratory is of two

distinct kinds, arguments made to

the courts on points of law alone, and

those addressed to juries on questions

of fact sometimes interwoven with,ques

tions of law.

Few of the first class in our literature

are worth the reading as models of elo

quence. In order to give full effect to

the law in the case our legal orators

have neglected, almostwithout exception,

practically all of the graces of oratory.

There have been many able argu

ments of this kind at all times in our

history, but few of these are such that

a disinterested person could endure to

read them.

In the early days Emmet, Hopkinson,

Wirt, Dexter, Martin, Webster, Clay,

Pinkney, Rowan and others shone with

varying degrees of brilliancy in this art,

while later Preston, Hofman, Crittenden,

Choate and Benjamin were leaders.

Even among these, however, the

reader will search in vain for many great

and truly eloquent speeches. Perhaps

many of the best were not reported.

Luther Martin possessed boundless legal

erudition, but positively none of the

imaginative faculties of the orator, nor
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did he always marshal his arguments

so as to give to his learning the greatest

possible efiect, but he poured it forth at

random in a disconnected manner, often

tiresome and ineffective. With nothing

like the learning of Martin, Samuel

Dexter was more ingenious and success

ful in combining his facts into a series

of well-knit sequences rendering them

singularly forceful. Like Martin, how

ever, he was not gifted highly with ora

torical graces, and while always a leader

at the bar, was not listened to as eagerly

as were Emmet, Hopkinson and Wirt.

These three, indeed, together with

Pinkney, inaugurated the golden age of

American legal oratory. Practising be

fore the bar of the United States Supreme

Court almost exclusively, they spurred

each other to higher efiorts of eloquence

and grander productions of learning.

To be lacking in learning, eloquence or

any attribute of orator and lawyer

would have insured anyone a minor place

at that bar.

Thomas Addis Emmet possessed the

brilliant oratorical faculties and gener

ous sympathies of his brother Robert

Emmet, and though seriously handi

capped by his unfamiliarity with our

system he steadily rose to a commanding

position even among the giants of his

day. No lawyer, aside from Pinkney,

ever won a clear-cut and decisive victory

over him. His oratory was bold, natural,

impulsive, and gave to any subject a

peculiar interest and charm.

Hopkinson and Wirt were learned and

literary as well. In their day the Su

preme Court must have been a fairyland

to lovers of eloquence. Among the best

they stood foremost, and in all of those

early epoch-making cases will be found

the names of one or the other. Wirt

was, however, at his best as a jury

orator, and it is there the reader will

find a more thorough notice of him.

But by long odds the greatest of our

purely legal orators was William Pink—

ney of Maryland. His speeches were the

beacon-lights that directed the foot

steps of the Supreme Court of the United

States in the formative period of our

government. His argument in the epoch

making case of McCulloch v. Bank of

Maryland was praised in the most enthu

siastic terms by Judge Story, then on the ‘

bench, and was regarded on all hands as

the wonder of its day. Webster, in the

same case, was said to have seemed dry

and tame by comparison. It was tri

umphant, too, beating down all opposi

tion and winning the verdict.

The great argument in the Nereide

prize law case is steeped in a richer

rhetoric than almost any other of his

speeches. The bold figure of Hercules,

crushing the Nemean lion, has been re

ferred to as one of the sublimest in our

oratory.

Seldom has any man been so abun

dantly equipped for the highest displays

of eloquence, and this, too, was largely

the result of his later studies.

When sent as an Ambassador to Eng

land he was asked at table, one day, for

his opinion on a certain Greek phrase

being discussed at the time, and was

ineffably mortified and humiliated to

confess that he knew nothing of the

subject under discussion. Then and there

was born in him the determination to

be a classical scholar, and bending him~

self to the task he became in a few years

highly proficient not alone in the ancient

but in the modern classics as well. His

mind became a reservoir of judicial and

literary learning and his speeches began

to bear the indefinable impress of mental

mperiority. The most gorgeous and de

ceptive claptrap would have shone forth

doubly revolting by comparison with his

speeches, while mere brilliancy or excel

lence could not hope to vie with it in
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any particular. His eloquence satisfied

the intellect as well as the love of orna

ment. No vocabulary ever surpassed

his in full and rounded excellence. Poetic

to a rare degree, yet governed, withal,

by an almost perfect taste, he clothed

his large philosophy in the sheen of such

a golden style as made it seem quite

a matter of course that Story and Mar

shall should pronounce him “incompara

ble" and that he should be the “boast of

Maryland and the pride of the United

States." It is not too much to say that

had all of his speeches before the Supreme

Court and elsewhere been preserved he

would have been universally esteemed

the greatest of legal orators in the whole

world. He was greater than Isaeus or

Lysias because his view was broader

and more philosophical and his powers

of expression by far more poetical,

captivating and persuasive. Almost

his last thoughts were bent on

Italy, her art, romance and song,

and much of the immortal beauty

of these objects of his love lives

and breathes in the finest master

pieces of his own genius.

While Pinkney was the foremost and

almost the only one of our legal orators

whose speeches are interesting to read,

our juridical oratory boasts of quite a

number of speeches that are very read

able.

The excitement attendant on these

occasions generally spurred the orators

to their best efforts, and the occasions

were generally made available as the

stepping stones to political careers.

Nearly all of our great orators won their

early renown before juries. Many of

these speeches were never reported and

have been irrevocably lost. Clay’s great

speech in defense of Charles Wicklifie——

One of the most eloquent, electrifying

and successful pleas of modern times—

was allowed to pass unreported, while

Crittenden's wonderful speech in the

same case sufiered alike fate.

Many others that made a noise in the

world at the time of their delivery were

lost in the same manner, and to some of

them this is, perhaps, an advantage,

since innumerable speeches that in their

delivery worked wonders with the juries

who heard them would hardly be con

sidered eloquent or even tolerable by the

mere reader. It is, however, always

pleasant to the lover of eloquence to

linger over the traditions of those mighty

speeches and fondly endeavor to picture

to himself each rapid, captivating glance

and hear each burning word. We can

imagine how burning and irresistible

was the eloquence of William L. Yancey

in a great murder case after we have

read his speech on the Oregon bill and

several other of his more splendid pro

ductions; we can conceive in a general

way of the eloquence by which Choate

worked his magic spells over sworn

jurors; but no tolerable reports of the

juridical addresses of either of them has

ever been published so far as the writer

knows.

Among the hundreds that have been

' reported, however, a few stand out in

such glowing freshness and beauty as to

be by universal consent in a class by

themselves, while others enjoying great

fame are not at all eloquent.

The speech of John Adams in defense

of the British soldiers, and of Dexter in

the Selfridge case, though very able in

argument, can certainly not beconsidered

finished speeches, while Patrick Henry's

juridical speeches are known only in

tradition.

The first in point of time among the

great speeches of this type that have

come down to us is William Wirt's speech

prosecuting Aaron Burr, which though

addressed to the judges on a. motion to

discharge is nevertheless a jury trial
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speech. This is, indeed, in the fullest

sense a great speech. His retorts

to the strictures of opposing counsel

are models of their kind, and the

language is of that florid, glowing and

descriptive quality always so effective

in a trial. The famous description of

Blennerhassett’s Isle is one of the gems

of American oratory and has gone into

history as a masterpiece of descriptive

power. The sketch which Wirt drew in

this speech of the character and ambi

tions of Burr, though ridiculed in many

a jest by that unfortunate man, has be

come the accepted version. Wirt was

one of those few great American orators

whose highest ambitions were centred

on his work at the bar. In this respect

he strongly resembled his great rival,

Pinkney. His taste was not always so

delicate and correct as that of the Mary

lander, nor was his grasp of the philoso

phy of the law so abstruse or thorough.

yet in some of the graces of oratory he

was superior.

After Wirt's speech many years inter

evned before another truly great speech

was reported, although many had been

delivered.

In 1840 a stenographer reported the

celebrated murder trial of Judge Wilkin

son at Harrodsburg, Kentucky. It was

graced by the eloquence of the famous

Judge Rowan, of Ben Hardin, one of the

best trial lawyers the country has pro

duced, and of the brilliant and meteoric

Sergeant S. Prentiss. Though Hardin's

speech was a masterpiece of oratory and

argument, it was made under the vast

disadvantage of being on the wrong side

of the case, while that of Prentiss was

undoubtedly the universal favorite of

the occasion. On this occasion Prentiss

outshone himself in a brilliant speech,

shot to the core with that vivid power

and color which he alone seemed able

to impart to spoken words. Never was

there such large and literary sarcasm

or such beautiful figures of speech. It is

said that one juryman was able, forty

years later, at the age of ninety-seven,

to repeat it almost verbatim. Never

were irony and sarcasm made so beauti

ful or used so eflectively as in this

speech, while few can read his appeal to

that jury as Kentuckians without fore~

seeing the inevitable verdict of not

guilty. It was, indeed, just such a

speech as would have the greatest effect

upon a cultivated popular audience.

Light and spontaneous, it thrills the

senses with delight. The color and glow

of rhetoric is there without its labor and

afiectations. In many respects it is the

greatest of Prentiss’s speeches, and in all

events will rank among the first half

dozen of the kind ever delivered in

America. It differs from Wirt's speech

in the Burr trial as the flood differs from

the placid stream. To employ Pope's

figure further, Wirt’s speech is the river

within bounds flowing through beau

teous woodlands and many a green and

pleasant sward, reflecting the over-hang

ing boughs, the blue skies and the fleecy

clouds, self-contained, easy, buoyant,

sinuous and graceful. Prentiss’s, on the

other hand was the raging flood, sublime

in its strength and impetuosity, rolling

its fervid energies in a tumbling torrent

to the sea and leaving no part of its

journey untouched by its triumphant

force. If Wirt could have fashioned the

sleeping marble into a mimicry of life

more real than that of Angelo, Prentiss

could have made the white cold figures

glow with real life and warmth.

Combining much of the fiery and dash

ing qualities of Prentiss with the more

subdued beauties of Wirt, and adding to

them an original sarcasm and humor,

racy and irresistible is Thomas F. Mar

shall’s speech in defense of Matt F.

Ward. It is in this argument that, in



American Legal Orators and Oratory 629

speaking of the uselessness of life with

out the right of self-defense, be ex

claimed, "Had I no other right than

that of existence I would raise my own

wild hand and throw back my life in the

face of Heaven as a gift unworthy of

possession." Though slightly tinged with

irreverence, perhaps, there are few senti

ments more stirring or more beautifully

expressed, and it has been used by others

since on innumerable occasions. The

whole of this speech is admirable. The

features of Ward's life which had been

graphically placed before the jury, and

his peculiar position in the case as the

champion of a brother's rights, the fact

that he was a gifted young author and,

moreover, newly-wedded, furnished Mar

shall with abundant opportunity to dis

play his powers of description and of

subtle appeal to sentiment. Then, too,

the great speech of R. B. Carpenter in

opening the prosecution had aroused the

highest feeling, and it was openly con

ceded by the defense that it must be

answered at once and effectively or all

hope was gone. This task was under

taken most cheerfully by Marshall, who

in his exordium scored Carpenter in as

graceful a strain of irony and sarcasm as

ever was listened to by any jury, and

then proceeded in that bantering, humor

ous, chivalric style so peculiar to him,

until he had swept jury and audience

with him as the leaves of the forest and

obliterated the impression made by Car

penter’s splendid effort. This speech of

Marshall's is one of those rare creations

of genius such as he alone seemed able

to conceive or fashion. Few faults can

be found with it from any point of view,

and like the speech of Prentiss referred

to above, it was crowned with success,

though this result was in a large mea

sure aided by the speech of Nat Wolfe and

the beautiful address of Crittenden, both

of them his co-counsel. Wolfe was a

cool-headed, veteran lawyer and a jury

orator of rare power. Few things in the

way of a retort are better than his

scorching reply in this trial to one of the

minor counsel of the prosecution who,

in descanting at large upon the wonder

ful array of counsel for the defense and

the comparative paucity of equal timber

on the part of the prosecution, errone

ously referred to himself as “David go

ing forth against the Philistines armed

only with a sling.” To this unique com

parison Wolfe replied, mercilessly re

minding him that it was not David who

went forth against the Philistines, but

Samson, and that instead of being armed

with a sling, he wielded the jaw bone

of an ass to the great consternation and

destruction ofthe Philistines. Then turn

ing with a look of mock fear to his fellow

counsel he concluded by saying, “And

I hope that we are not here to be ruth

lessly slaughtered with the same danger

ous and difiicult weapon."

Crittenden's speech was even finer.

This prince of persuasive orators whose

tongue, we are told by enthusiastic con

temporaries (students of Milton, doubt

less), “dropped manna,” pleaded on this

occasion with a truly golden eloquence.

He was as difierent from Marshall as

could well be. With him persuasion was

the master object, and never did a musi

cian attune his instrument to a more

delicate melody than our orator on this

occasion. A noble and lofty love of

mercy and humanity runs through it all,

while here and there is an irresistible

appeal to their pride or mercy. There

is something beautiful, indeed, in his

simple use of the German allegory tell

ing of the creation of man and how,

when God hesitated whether or not to

create, and Justice and Truth had each

advised him “No,” because man would

destroy their works and fill the world

with crime, gentle Mercy came and knelt
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at the throne and said, “Create him,

Father, for I will be with him in all his

wanderings and amid all his tempta

tions, and by the experience of his own

errors will lead him back to Thee.”

There was also something very tender

and productive of tears in the few

simple words with which he sketched

the “awful agony that would beat in

some hearts” during the jury's absence

from the room, while his proud remem

brance that the prisoner was “some

thing better than the common clay"

and that it was “the blood of a Ken

tuckian” that they “were called upon

to shed," were direct appeals to that

pride in their state, which he, Clay,

Marshall and the other orators of Ken

tucky, had instilled into the people of

that state, in the many exciting political

battles of the past.

It was Marshall who said that no

great orator of whom he knew suffered

so much from being reported into more

words as Crittenden. To his oratory,

the grand presence, the slight and per

fect modulations of his voice, and the

expression of the “mobile and eloquent

muscles of his face" were an accom

paniment of infinite charm and effect.

Yet the beautiful philosophy of his plea

for mercy, clothed as it is in language

of almost unrivaled sweetness, purity

and simplicity, is among the finest gems

of American oratory. Crittenden's ora

tory was, as a rule, free from afiectation

and the ambitious fineries of rhetoric,

and in this respect he stands out in

delightful contrast to most of the great

orators of his time. The great fault of

those orators was, that they were in

clined to overdo, while Crittenden fol

lowed those masters of language who

convey their most powerful impressions

by suggestion.

Had Daniel Webster understood this

simple truth he might have eradicated

many of the most serious faults of his

oratory. He could never attempt the

ornate without overlaying his argument

with those faults of taste which caused

a contemporary writer in an English

periodical to refer to his great speech in

the Knapp trial as being overdone. The

most effective oratorical passage comes

like the lightning stroke, rapid, dazzling,

terrific; clearing the atmosphere, as it

were, in one stroke, yet giving no hint

of whence it came and leaving no trace

of whither it went. The best oratorical

eloquence, needless to say, is that which

gives to its studied phrases the appear

ance of extemporaneous inspiration, a

difiicult task and one which Webster's

phlegmatic disposition rendered pecu

liarly difficult to him. He never warmed

up enough on ordinary occasions to im

part to his speeches the warmth, glow

and spontaneity of his reply to Hayne,

and some of his attempts to be grand

resulted in a sort of elephantine flounder

ing in the mazes of rhetoric. This

speech in the Knapp trial reveals its

faults perhaps more glaringly to the

reader than to those who heard the

speech itself. That oft lauded apos

trophe to duty is unworthy of Webster

and yet is singularly Websterian. These

heavy, turgid pictures of moral abstrac

tions are not in place on an occasion

of the kind on which he attempted their

use. It must not, however, be thought

that the speech is all in this style,

for, as a matter of fact, it is in many

respects marvelous. Webster was always

happier in the grouping of facts and

arraying of arguments than in his

attempts at the ornate and grand.

By some few admirers, more enthusias

tic than discriminating, he has been hailed

as the equal of Edmund Burke, a criti

cism which has evoked many a smile.

Some competent critics, however, have

contended that he was never the jury
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orator that Choate was. Unfortunately

Choate's speeches of this character were

not reported, and thus the two great

New Englanders cannot well be com

pared. Choate was undoubtedly more

poetical in sentiment and style, while

Webster was much the better logician.

Choate was by far the better scholar,

while Webster possessed the greater and

more expanded intellect.

This period before the Civil War

produced two masterly examples of

juridical eloquence in which the plea of

insanity was made a defense to crime.

In the Freeman trial William H. Seward

delivered his masterpiece. Gladstone

is quoted as saying that it was the

finest forensic discourse ever spoken,

though this, like many another alleged

quotation, is to be taken cum grano

salis. There is the effect of Erskine’s

speeches visible in its general style, but

considered in its entirety it is original

and remarkable. While by no means as

smooth in expression as Erskine, Seward

nevertheless possessed a deal of that

poetic vision which is so effective in an

orator, and in this speech he wrought

the quality into the beautiful plea in

which he adjured the jurors to forego

vengeance, as it would not restore to life

the manly form of the murdered Van

Sant, nor “call back the infant boy from

the arms of his Saviour."

His client was, however, convicted

and died pending an appeal. On ex

amination it was found that his brain

was almost entirely rotted away, thus

vindicating the view which Seward had

upheld with rare moral courage, and per

haps rarer eloquence, in the face of a

veritable storm of disapproval.

Even better than it as a plea of in

sanity is the argument of Chief Justice

Robertson in the Baker trial. This

Speech is one of the great intellectual

efforts of American oratory. Never was

there a speech which dealt so subtly and

philosophically with the nature of in

sanity and yet succeeded in giving a

beautiful expression to the thoughts

therein evolved. The subject was pecu

liarly adapted to the inquiring mind of

the great judge who delighted in the

study of the sciences and in the con

templation of abstract truths. It has

been called "the greatest insanity plea

ever delivered in America."

It differs from those of Erskine and

Seward quite as much as two addresses

could well differ. His style was inferior

in every quality of grace and strength

and elegance to Erskine's, and was not

persuasive enough to be adapted to the

exigencies of a jury trial, as the English

man's great speech in the Hadfield case.

Erskine was persuasive, while Robert

son sought to overwhelm with weighty

logic, and though inferior as an orator

he was doubtless superior as a theorist.

William Evarts made many able ad

dresses to juries, though hardly any of

his speeches of the kind can be said

to be masterpieces. His rotund and

pedantic style was hardly conducive to

the accomplishments of oratory. Sim

plicity, directness and force in expres

sion have the greatest effect on jurors.

Listeners do not wish to be led through

the labyrinthine mazes and baffling per

plexities of long sentences, and to grapple

with the intricacies of speech, but desire

each thought so clearly expressed as to

leave them no option but to hear and

enjoy. It is a pity that Evarts allowed

himself to cultivate this fault as he did,

for he was gifted with the learning, the

imagination and the poetic sentiment

of the true orator and was not altogether

deficient in humor and wit, as his reply

to Hoar shows. Hoar had remonstrated

with him against using long sentences,

and he promptly replied that he knew

of no one who objected to long sentences
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save criminals. Evarts was a greater

lawyer than orator, and figured promi

nently in several of the greatest trials

in our history.

The addresses of Judah P. Benjamin

before juries are said to have been won

derfully impressive and beautiful. After

leaving America he became the head of

the English bar, and was in all probabil

ity the most widely learned lawyer of

the English-speaking race since 1860.

His reputation for this character of

speech, however, lives mainly in tradi

tion, but if this alone be followed he

would take high rank indeed, since his

legal speeches never failed to elicit

the same applause that always greeted

his admittedly splendid political and

Parliamentary and occasional ad

dresses.

After the war, the great jury orators

of the country were notably fewer and

less eloquent. Public life still lured the

great orators from the bar, while at the

same time public sentiment began to

prohibit the public men from accepting

legal employment at the hands of cer

tain interests which had hitherto been

their chief source of income. Thus

while there were many great lawyers

there were comparatively few really

great orators.

Charles O’Conor first won national

fame as a lawyer in the case of McFar

land v. McFarland, and from that day

until his death held a high rank both as

orator and lawyer. His oratory was

more practical than beautiful, and will

hardly be read for its own interest by

any one. Beach, on the other hand,

while equally as persuasive, was more

eloquent. He possessed the heart, the

sentiment, that sways juries, and he

could clothe those sentiments in such

beautiful language as to make them

worthy of a place literature. Brady

was not equal to either of these as an

orator, and perhaps none of the three

was equal to Matt H. Carpenter.

He added to the learning and literary

accomplishments of the scholar and

lawyer, the presence and the silver voice

of the orator. His voice has been by

various writers styled the perfection of

melody. Like most of modern orators

he was rather diffuse yet withal inter

esting. He belonged to the school of

persuasive reasoners who without many

passages of supreme beauty managed to

make their speeches meet the require

ments of the case and carry conviction

with them. A large portion of the elo

quence lay in the voice of the speaker

and in his magnetic qualities.

Carpenter's contemporary, Ben Hill,

known as “the stormy petrel of debate,"

was a great jury orator. His was a high

type of intellect. He could present an

array of facts in a manner almost invin

cible. Strength was his chief character

istic, and when he indulged in sarcasm,

sentiment, or invective, it was generally

to make more terrible and potent the

effectiveness of his argument. There

“was argument even in his declama

tion.”

A very different type was Daniel W.

Voorhees, whose speeches glowed with

the fervid, the fiery and opalescent beau

ties of rhetoric. His defense of John

Cook, charged with treason in connection

with one of John Brown's raids, was the

wonder of its day, and a copy of it

printed on silk was sent by some of his

admirers who heard it. The peroration,

with its plea for mercy all glowing in

golden rhetoric, is one of the best ever

delivered. In this case the orator was

confined to a plea for mercy inasmuch

as his client had pleaded guilty, and it

must be confessed that he threw his

soul into the task with great fervor and

won all the success possible.

Even greater, however, was his speech
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in the Mary Harris trial. Never did the

feeling of a noble heart burst into higher

strains of indignant and burning elo

quence, and with the story of a wronged

woman's sufferings and misery win a

more complete and popular victory than

did he on this occasion. These two

speeches were epoch-making in their

brilliancy and are enough of themselves

to forever secure the fame of Voorhees

as one of the very greatest jury orators

of America. He was a great Bible reader

and he turned his knowledge of that

book to many uses. His speeches were

colored by its beauties and instinct with

its poetry. He was widely read and_in

his general style resembled somewhat

the famous Kentuckian, Tom Marshall.

Though he served long and brilliantly in

Congress and was the idol of popular

assemblies he nevertheless shone bright

est at the bar. His talents as well as his

ambitions were such as to fit him to

fascinate juries and to exult in the shift

ing uncertainties of the legal battle.

Colonel Breckinridge, though more

widely known as a political orator, was

a great power at the bar. Senator Beck,

who knew him well, once said of him

that had he devoted himself entirely to

the law he would easily have ranked

at the head of the American bar. It has

also been remarked of him that no

matter what the occasion, or who the

speakers, his speech was always the most

eloquent. Possibly he encountered as

many of the great lawyers of America

in his day as any other man, and in

nearly all such cases he was successful.

If accounts of the trials in contempo

rary newspapers are to be trusted, his

speeches were as a rule the best. In

the trial of Buford for the murder of

Judge Elliot of the Kentucky Court of

Appeals, he was opposed by Curtis of

Massachusetts, who conducted the de

fense. Both made great speeches, but

Colonel Breckinridge, by the unanimous

consent of those who heard both, was

far and away the best. Not bitter or

vindictive, as so many prosecuting

speeches are, it was a masterpiece of

persuasive eloquence. The defense had

interposed the plea of insanity and this

was torn to pieces with rare skill by

Breckinridge. The speech abounds in

little touches of poetic sentiment which

add greatly to its charm. Referring to

Buford's birthplace, he said that it was

"so fair that it seemed that God created

it with a smile and the smile became

crystallized in the landscape." His mind

seemed the very mint of invention in

fashioning beautiful and polished sen

tences. Like Crittenden, he was persua

sion personified, and few, indeed, have

been the orators who could wreak a

more potent spell over the mind of the

listener than he. Vice-President Sher

man, taking leave of his associates in

the House, referred to Colonel Breckin

ridge as the greatest natural orator he

had ever heard. It is an interesting

fact, however, that Breckinridge did not

possess such a wonderful natural talent

for oratory as this remark would indi

cate. In his early days he was sur

passed by John Young Brown and other

men of his years. He was of the kind

that improve with time, and as he grew

older the power and beauty of his voice

became the wonder of the day. Never

was enunciation so clear, limpid and free

from effort. While his voice never

sounded loud to those nearest him, it was

nevertheless clear and distinct to those

who were farther removed.

One of Breckinridge’s former friends,

Ed C. Marshall, figured as a star in the

great Kalloch murder trial, one of the

causes célébres of the Pacific Coast. His

speech in this case was favorably com

pared to the masterpieces of Curran

and Grattan. It glitters like a diamond.
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Referring to the counsel who had pre

ceded him in a long and tiresome speech,

Marshall characterized him as suffering

badly from that lately discovered disease,

“dementia oral, the insane desire to hear

oneself talk." It was just such a speech

as would have been most effective in the

prosecution of any great criminal case,

and deserves to rank among the greatest

masterpieces of American oratory.

Another great orator of those times

was Jere Black, the Pennsylvanian,

whose oratory was virile, strong, full of

wit and sarcasm, and was generally effec

tive in driving opponents to shelter,

although it laid him open to terrible

excoriation on one memorable occasion

when he engaged in a magazine contro

versy with Ingersoll. There were few

men, however, if any, who could with

stand him in the glittering clash of wits

in an oratorical duel in court.

Ingersoll’s chief power as a lawyer lay

in his oratory. He could work wonders

with a jury. Always earnest, he im

pressed others with his deep sincerity,

while as on all other occasions his speeches

were glowing and brilliant. The victories

in the Star Route trials and the Davis

will case, as well as several other notable

performances, are tributes to his power

over men. Many of these speeches have

been preserved by Mr. Farrell in the

famous Dresden edition of Ingersoll’s

works, perhaps the best edition, from the

bookmaker’s standpoint, ever published

of the works of any orator. Ingersoll, in

his excellences as well as in his faults,

was closer to the people than most any

of our orators of the North, who have, as

a rule, been rather too academic for

public speaking before mixed crowds.

To read any of Ingersoll’s better speeches

is to be transported into a fairyland of

sentiment and revel amid multiform

beauties of thought and expression. His

arguments are seldom elaborate, but are

as a rule clear, simple, terse and accom

panied by a sarcasm or a poetic senti

ment that at once clinches and confirms

their effect. While arguing one case he

referred tauntingly to the poor spelling

of a witness whom he had charged with

the forgery of a will. Instantly the

lawyer on the other side came to the

defense of the witness with the remark

that such evidence was not convinc

ing, and that he “had done worse"

himself.

“You have done worse," replied Inger

soll, “but you have never spelled worse."

After this, he was more or less free from

interruption. Ingersoll possessed in a

high degree this faculty of rising with

extemporaneous power to the emer

gencies of debate, and it is a pity that

his life was not so shaped as to bring into

fuller prominence his capacity for these

intellectual jousts.

To one who wishes to read the great

speeches of which this article treats, the

mean truth will readily appear that no

adequate collection of great legal

speeches has ever been made. Judge

Donovan’s Modern Jury Trials is a

fine and discriminating work, but not

complete enough. Snyder's collection of

great legal speeches suffers from the

same fault. Some publisher should

open the hidden wealth of American legal

oratory and give it to the public in the

masterpieces of the masters from every

section of our country. Here's our best

to him who tries.



A Nullified Divorce

By LURANA W. SHELDON

HE case was on the calendar as Smithkins versus Green

And every one was wondering what such a thing could mean,

For even in New England, where they've wooden nutmegs still,

A wife went by her husband's name until she got a Bill.

When 'Mandy Green was married to Jed Smithkins it was said

She had a lot of notions about Sufirage in her head,

But no one ever once surmised she'd stick out for her claim

“ That a woman of importance always kept her maiden name."

But 'Mandy took to writing, and “Amanda Susan Green"

Quite often in the papers and the magazines was seen,

And ]ed——he tore his hair and raved-her doings made him say

“He wouldn't live with nobody that treated him that way!"

He said he'd “ l'arn that wife of his her name was Smithkins too!"

He'd “show her what was what some day and also who was who I"

He “didn't want his wife to vote, nor lectur' day or night!"

And all the men-folks in the place agreed that Jed was right.

But 'Mandy had a stubborn will, and what was even more,

She meant to raise all womankind so they could likewise soar;

She meant to elevate her sex and show them they could be

Quite independent of the men, exactly as was she.

So when Jed couldn't clip her wings or even curb her tongue

He went around to Lawyer Fee's and his sad tale he sung,

And when they wrote the paper out J'ed “ 'lowed" it should be seen

He wanted separation from "Amanda Susan Green."

From one Amanda Smithkins, wheresoever she “mout" be,

He had no desire whatever to forevermore be free,

"But ef thar warnt no sech person, 'twas plumb wicked," so he swore,

“Tew be harborin' a spinster in his homestead any more!"

When Amanda saw the notice she was horrified, of course,

Though 'twas not that she objected to her freedom by divorce,

But as she was highly moral she was mortally afraid

To be first to go on record as a ten year wed old maid.

So she flew and told the lawyer he must quickly change the name

She would be Amanda. Smithkins never mind what ever came!

And that so upset the action that J'ed never got his Bill

For at last accounts Amanda was Amanda Smithkins still.



Some Political Bosses

By LEMAN B. TREADWELL, or was New YORK BAR

HE democracy of the town of

Eastchester, N. Y. was of the rock

ribbed variety, and those who rallied

around the jeifersonian standard at the

times in which these scenes are laid

were in the majority, and ruled the

destinies and finances of the town with

strong hands; the ostensible ground

for their zeal and patriotism was the

aforesaid destinies, but the real interest

centered around the finances.

The high priest of the political

majority was a voluntary exile from

the "Ould Dart," who has since become

very prominent in the afiairs of the

party and of the nation, and under

whose leadership the lesser lights held

sway and prospered, and, as the town

was a fertile field, and yielded bounti

fully and readily of her substance to the

touching advice of the master mind

and his satellites, the loyalty and

patriotism of the rank and file who

rallied around the master could always

be depended upon.

Chief among the admirers and sup

porters of the high priest were two

worthies, who helped him share the

burdens of the town government by

holding down the office of justice of the

peace, and town constable, respectively,

the former bearing the undignified

name of “Bob Edmonds,” and the

latter the soubriquet of "Country Bill,”

otherwise known as William Watts.

This trio had their headquarters

in a back room of Gould's Hotel located

in the chief village of the town, and it

was there it was commonly reported

that the deals were arranged which ' contradicted,

determined the policies of the trium

virate that were afterwards given effec

tive shape ‘under the plausible title of

“the policy of the party."

The high priest had been at one time

a schoolmaster, but being ambitious

he had studied law in his spare moments,

and at the time of his domination in

town affairs his shingle as “Attorney at

Law," swung to the breezes at con

venient proximity to the aforesaid

refectory, for divers reasons it was said.

His practice was said to be chiefly at

the bar of the aforesaid Justice’s court,

the bar of the county court, and at the

bar of the aforementioned refectory.

In the county court, and before the

aforesaid Justice, his oratory was match

less, and he could paint a word picture

with consummate diction and grace,

while his platitudes have passed into

history as oratorical gems, barring the

froth that was always apparent; he

was sought to grace all public gatherings

of clans, societies and associations, and

it was said that he was equally at home

at an Indian pow-wow or at a German

gabfest, having, it is reported on

good authority, learned the Indian

tongue from “Indian Bill" Hannibal,

a lineal descendent of Orawaupum a

noted chief of the Siwanoy Indians,

and the "Platt-deutsch" gutterals from

a noted Hungarian count whose lin

guistic abilities at home had been the

chief cause of his involuntary emigra

tion to the country where his title

was of no account; and then, it was

also currently reported and never

the distinguished and
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matchless orator had actually kissed

the Blarney Stone of his native land

with due, solemn and appropriate rites

ere he expatriated himself from the

“ould sod,” so that as an orator before

the said courts and at such gatherings

be attracted much attention, and his

oratorical flights made him a ram a'm's

indeed.

But at the other bar, the bar of the

refectory, his nicely rounded periods,

his matchless eloquence, and his ver

bosity seemed to have deserted him,

and his language was monosyllabic and

repetitious but to the point, and the

attendant had come to know it by heart,

so that when the well~known, concise

and suggestive phrase of “the same,"

fell from his fevered lips, the receptacle

containing the favorite refreshment was

already before him.

The high priest is yet living and is

making history on more high-toned and

probably remunerative lines, but the

Justice and the Constable have now

passed over to the great majority.

“Country Bill," the Constable, was

a strange mix-up of character and a

lack of character combined; he always

wore a black frock coat of ample dimen

sions, a white shirt with a high standing

collar, but his trousers and his shoes,

like his habits, always needed mending.

The upper part of his make-up re

minded one of an unfrocked clergyman,

and the lower half suggested the "dusty

roads” of the humorous paragrapher.

When "Country Bill" was invited to

drink he was never known to refuse, for

he said that refusals tended to dis

courage cordiality, for Bill was nothing

if not cordial, especially if the invitation

and the expense came alike from the

other fellow; so with an alacrity that

was not likely to be construed into

merely an observance of duty and

policy, Bill would step up to the bar,

and performing that mysterious rite

of “fingering the glass,” that is, cover

ing the glass with the four fingers of

his hand, for the reason, as he invariably

explained, that the whole hand was

indicative of the whole heart, which

convinced everybody but the barkeeper

that his explanation was disingenuous,

would call for his favorite beverage

of "rock and rye,” and filling his glass

would turn his face heavenward as

if to emphasize his assertions of fellow

ship and goodwill toward his generous

companion, drain its contents to the

very last drop; then, remembering

that it would be his turn next to stand

treat should they tarry long, he would

hastily depart after striking his enter

tainer for a moderate loan which he

would generously promise to return

the very next day, and at ,the same

time confidently assuring his admiring

friend, if a resident of the town, that

he would nominate him for town

committeeman at the very next meeting

of the board, and that he would jam

the nomination through himself, “by

Gawd, sir."

On these occasions Bill would almost

invariably secure an invitation to the

high priest and the justice to participate,

as they were generally to be found in

the “back room," so that it early be

came known that invitation to Bill

could be counted on to be an invita

tion and extension of hospitality to

the three, for Bill was loyal to the men

who furnished him with the means and

opportunity to get the most out of life

for the smallest return, and it is said

that the only real difierences that

sprung up between him and the other

two arose from their neglecting to

reciprocate when the entertainer was

their friend and not his.

Bill too, was noted as a “fisherman,”

but the waters tributary to the town
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were never depleted of their stock of fish

through any piscatorial efiort of his,

as his quarry in the art made famous

by Walton, was that species of the

genus homo known as the “tramp," and

many a poor fellow who was simply

down on his luck fell into the net of

William, who, quickly haled the poor

unfortunate before his fellow-pirate,

the Justice, who invariably and un

hesitatingly pronounced the stereotype

sentence, “ten dollars, or ten days”; and

it is said that the Justice always looked

sad and regretful-like when he found

that the culprit was, as the Wall street

men say, “long on time and short on

cash,” for be it said to the credit of the

Justice that the sovereign and divine

right of the town to impose a fine on

those whom Bill charged with “loiter

ing” on its highways and byways was

never overlooked, yet the exercise of

that right never brought profit or benefit

to the town if the culprit had the means

to ante-up in lieu of the dreaded "ten

days."

“Bob" Edmonds, the Justice, was

in looks, stature and demeanor not

unlike a recently deposed deputy com

missioner of insurance, and had all the

bombastic manner and confident assur

ance of the typical "town boss"; and

he ruled with an iron hand over those

who came under his authority and

jurisdiction, but to those above him

in the political or social scale he was

servility itself, and he bowed in abject

humility to those in higher station and

power.

The crowning glory of his life came

when he was named as one of a commit

tee of the loyal Democratic citizens of

Eastchester (I use the term loyal

advisedly), to wait on the then Demo

cratic governor of the state, John T.

Hoffman, to urge the Governor's veto

of a bill then in the legislature to

correct the abuse of power by justices

of the peace and constables in dealing

with vagrants, and to curtail their fees

in relation to the same.

In the course of their visit to the

capital, Bob obtained an introduction

to the Governor by his local member of

assembly.

To say that Bob was pleased and

elated at the sudden honor thus gained

hardly expresses his state of exhilaration,

he talked of it by the hour to his friends

and equals, and boasted of his friendship

and pull with the Governor to his con

stituents, in fact, he thereafter dated

all of the events of his life from the time

of his introduction to the Governor.

But his day dreams of power and

preferment met with an untimely end

at the next spring town election, when

the good people of the town of East

chester, tiring of the misrule and

extortions of the Democratic party in

general and of this triumvirate in par

ticular, routed them “horse, feet and

dragoons," and elected an entire Re

publican town ticket from supervisor

to constable, and the rule and supremacy

of the triumvirate came to an end.

Bob, as soon as he could collect his

shattered nerves, bethought himself

of his friend the Governor, and of the

deep regret and concern he knew the

Governor must feel over the trailing

in the dust of the banner of Democracy

so long floating in victory over the town

and its finances, and concluded that

he would inform the Governor of the

common humiliation and defeat, and

so hying himself to the telegraph oflice

he wired this burning message to

Governor Hoffman: i E";

“H—-—ll to pay in Eastchester, the

town has gone Republican, and the

country is lost."



Personal Reminiscences of the Walhalla Bar

III. A CONTEMPT PROCEEDING

BY R. T. James, ATTORNEY-AT-LAW, WALHALLA, S. C.

NFERIOR judicial officers are known

in South Carolina as magistrates.

The jurisdiction of this court extends

in civil matters to $100 and in criminal

matters to fines not exceeding $100,

or imprisonment not more than thirty

days.

A few years ago a rather indifferent

specimen of the genus homo was plying

his trade as a hawker and peddler. His

stock in trade consisted of a lot of

furniture polish, which he sold at twenty

five and fifty cents a bottle. During

his stay of about ten days he was stop

ping at a boarding house conducted by

a widow, who finally became impatient

because of his boisterous conduct. Com

plaint was lodged with the magistrate

and a. warrant issued against the peddler

for plying his trade without a license.

The magistrate was J. R. Earle, who

had recently removed from Georgia,

and after about six months he had been

appointed a magistrate by Benjamin

Ryan Tillman, then Governor. Armed

with a warrant the sheriff went to arrest

the accused and found him in the

master's office in the court house in

company with N. B. Cary, attorney.

The peddler looked rather the worse

for the ware. He might easily have

been taken for Darwin's “Missing Link"

—half man, baboon or monkey. After

the reading of the warrant Mr. Cary

said to the prisoner :—

“Suffer me to go along as your pro

fessional adviser; and, before we go

out of this room, let me give you a word

of professional advice: Claim that you

belong to the human family, and keep

your mouth shut."

After brushing up the prisoner, he

was carried to the magistrate’s ofiice,

the attorney accompanying in his pro

fessional capacity. The prisoner being

seated, the attorney makes some pre

liminary remarks about fixing a date

for the trial. Suddenly the prisoner

gives a wild exclamation, startling the

court and spectators. The attorney

turns and strikes him a blow on the

head, laying him limber at his feet,

and saying:—

“I told you to keep your mouth shut,

and let the claim be made in your behalf

that you belong to the human family;

and I mean this to emphasize my

advice."

The Court of its own motion orders

the case continued, saying :—

"I perceive that neither the accused

nor his attorney are in fit condition

for business today. This case stands

continued until tomorrow morning at

ten o’clock. Mr. Sheriff, remand the

prisoner to jail.”

Next morning, shortly before the call

of the case, defendant's attorney ap

proaches one of his brethren, and says :—

"Bob, give me a quarter." 5;

“Why, what do you want with it P”

"Well, I am going to raise a constitu

tional ‘pint’ on the Court today. You

know Dick Earle come from Georgia,

and was here about six months when he

was appointed a magistrate by Ben

Tillman. He was not a qualified elector,

not having been here one year, and he

shan't try my client."

“All right, here’s your quarter.”

The hour of ten arrives, the prisoner

is brought into court and the case is
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called. Defendant's attorney demands

a jury, saying: “If this is a de facto

court, we want a de facto jury." The

Court remarks :

“Mr. Cary, we have had several trials,

and if you demand a jury in this case

it cannot be tried until tomorrow."

"Well, does your Honor presume

to put your personal convenience above

the demands of public justice?"

The Court: “Mr. Sheriff, prepare the

jury box."

To obtain a jury in this court eighteen

names written on separate slips of paper

are put in the box. Each party has

six peremptory challenges, and six

jurors constitute a jury. The drawing

of the jury begins, the Court inquiring

as each name is drawn whether there

is any objection to Mr. So and So as a

juror. Two or three names have thus

been drawn when the defendant's attor

ney, rising from his seat and walking

up directly in front of the magistrate,

says :

“No, I don't challenge the jury;

I challenge the judge, for he isn’t a

citizen of the state of South Carolina,

neither was he when he was appointed."

The Court: "Mr. Sheriff take Mr. Cary,

and commit him to jail twelve hours

for contempt of court.”

“I am not going, sir."

The sheriff: “Give me a commitment

and I will carry him."

"Yes, sir, and it will be the dearest

commitment ever you handled.”

At this point excitement was running

high and feelings tense. The Court,

agitated, requests the writer to prepare

the commitment. Having written : “State

of South Carolina, County of Oconee,

—To B. F. Douthis, Sheriff"—a tug is

felt on the elbow, the force being ap

plied by the defendant's attorney, who

says :—

"Bob, come out here, and let me see

you a moment."

We retire from the presence of the

Court, when counsel for the prisoner

says :—

“Now, Bob, you know me. Go back

there, and say to the Court, if it is a

court, I am sorry I have fallen into its

contempt, if it be possible for me to

fall into its contempt!”

We return and due apology is made.

The contempt is purged, and the

only fine imposed is one of ten dollars,

which is paid by the baboon.

The Wrangle

By HARRY R. BLYTHE

A question rent the empire twain

And sundered every legal school,

The issue was, Do monarchs reign,

Or do they (curse them) merely rule?

The white-haired judges were arrayed

In two opposing angry ranks,

The hungry lawyers stood dismayed,

The crafty cranks fought with the cranks.
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Then one dark night the phantoms came

And met in old Westminster Hall

To give their judgment, place the blame,

Decide the question once for all.

Coke, Blackstone, Leake and Littleton,

Lord Mansfield, Chitty, Hale, were there,

And many others, one by one,

Filed up the dark Plutonian stair.

They mulled the mighty question o'er,

Then each his great opinion wrote,

And slunk him back to Styx's shore

To sail with Charon in his boat.

The multitude, the cranks, the wits,

Into the Hall at daybreak went,

Found the opinions, then threw fits,

For every one was different.

Mr. Untermyer’s Plan for the Regulation of Monopoly

R. SAMUEL UNTERMYER of the New

York City bar has devised a plan for the

regulation of the trusts. He would establish

a commission to regulate the prices of com

modities, with powers over industrial corpora

tions similar to those exercised by the Inter

state Commerce Corqmission over the rail

ways. A statement which he recently issued,

setting forth this interesting project, slightly

condensed, is as follows:—

“It is impossible to ignore the fact that

there is a deep-seated and growing distrust

of both our political and financial stability

throughout Europe. Our manifest inability

to deal promptly and effectively with corpo

rate abuses from which we are suffering seems

to have destroyed their confidence in us.

Everywhere one is asked by thoughtful men

of affairs as to the probable outcome of the

pending suits and as to the legal effect of

decisions in favor of the Government. The

idea that some sort of financial catastrophe is

hanging over us seems to have become fixed

in their minds from their reading of the ill

considered expressions of our newspapers.

It is in vain that one explains that there are

no far-reaching results of any kind to be

apprehended from these decisions, even if the

Government wins; that the results will be

largely academic; the property is still there;

it cannot be confiscated; it still belongs to the

shareholders, and it may at most take on

another form.

"Nothing more trifling or impotent from

the standpoint of practical results was ever

attempted by a. great Government than this

political grand-stand play which is bound

to lead to nowhere. The idea of disbanding

or dissolving or scattering the trusts at this

late day seems unworthy of consideration.

Nobody seriously believes it can be done. No

body will ever try it.

“Every fair-minded student of the subject

must admit that there are grave economic

evils in the unchecked domination of any

industry by a single corporation or group of

individuals. These evils are emphasized in

the industries in which it is necessary for the

welfare of our people to maintain our protec

tive duties-which is shielding the industries

that have built up a home monopoly against

competition from abroad. On the other hand,
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I think we all recognize that the over-produc

tion which comes from unchecked competi

tion and which results in erratic price move

ments and great waste are evils which the

trusts have done much to eradicate, and that

in so far as they regulate production accord

ing to demand they are of assistance to modern

commerce.

“Their greatest danger lies in their power

(1) to enhance prices and thus reap abnormal

profits, (2) to stifle new competition by

piratical methods, and (3) to prevent the

development of new inventions. I suggest

the following remedy for the existing situa

tion:

"First— Enact a federal incorporation law

such as has already been discussed, under

which any corporation engaged in interstate

business may incorporate.

“Second-—This law to provide for a com

mission to fix the maximum prices at which

commodities may be sold, based upon an

investigation of cost of production, with

powers in the commission over interstate

industrial corporations similar to those of the

present Interstate Commerce Commission over

railroads.

"Third—Then, having created a refuge for

those corporations which are willing to sub

ject themselves to these restrictions, let us

enforce the civil and criminal provisions of

the Sherman law until every trust has been

forced to subject itself to control, and allow

no other corporations engaged in interstate

business to operate under state charters if

they come within the regulations of Congress

and can be thus controlled, as most of them

can be.

"Fourth-The commission should have

power summarily to investigate all com

plaints of oppression and unfair competition

and to direct criminal prosecution and suits

to forfeit the charters and disband all cor

poration so offending.

"Germany has already ‘blazed the way’ for

us in dealing with this vexed and complicated

problem of legislative enactments which we

would do well to study. In May of this year

the Reichstag passed a law regulating the

potash industry. Germany controls the

world's output of potash. It has the only

known deposits. There were fifty-four com

panies owning and operating these deposits.

They were producing largely in excess of the

demand and as a result they were depleting

the deposits without profit. In order to cor

rect this condition, and on the ground that

the Government is interested in the con serva

tion of its natural resources, this law was

passed. It fixed the proportion of the de

mand which each corporation is permitted to

produce and established the maximum price

at which it may sell. A court is established

which is to reapportion every two years the

production of each company, based on the

demand the preceding years. Any corpora

tion producing in excess of its allotment must

pay a prohibitive governmental charge.

"There is no legal difiiculty under our con

stitutional restrictions that cannot be over

come. It is imperative that we take some

practical step without further delay. Neither

political party can accomplish anything on

the lines as at present drawn. The opposition

can denounce the party in power and make

impossible claims and promises, but if given

the power it can do no better. Suppose it

succeeds in sending the heads of a few of the

trusts to jail (a violent if not impossible sup

position, in the light of the experience of the

past twenty years), will that rid us of the

trusts?

"It is impossible to again resolve these

combinations into their original parts. The

next best thing is to treat them as quasi

public corporations; get for the public what

is best in them and curtail their power to

oppress and levy tribute upon the people.

It can be done if we will but substitute sane

business reason for wild demagogic denun

ciation. Thus far we have been playing into

the hands of these astute gentlemen. There

has been great blowing of trumpets over the

accomplishments of the administration in the

courts, but the trusts g0 merrily on;

not one has really been affected or ever

will be by such methods as are now being

employed."

The New York Times is disposed to regret

"that so cool an observer should go so far to

identify himself with a popular hysteria which

he disapproves." It asks:

Is there any such essential difference between the

operations of our trusts and Germany's methods

of regulating industry as to wan-ant our displacing

procedure before grand and petit juries by the

inquisitions of federal commissions? When the

worst truth is said about our trusts. have not the

selected victims either justified themselves before

juries or been guilty of acts respecting which courts

are divided in opinion? And is it not beyond dis

pute that most men regard the law against trusts

as one to be obeyed by other men and broken by

themselves? In particular is it not true that a

process of discipline is proceeding of which too little

notice is taken?
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The Springfield Republican is opposed to

the plan on different grounds. Federal incor

poration, it thinks, "would be a needlessly

radical if not an unconstitutional step in

hostility to state autonomy. The same re

sults can be achieved through a federal license

system for corporations engaged in interstate

commerce such as has applied from the

earliest days of the republic in respect to

vessels engaged in the interstate coastwise

trade." But this paper goes further, and

intimates that the whole scheme is social

istic:—

As for a federal commission to fix maximum

prices—well, is not the Wall Street Journal about

right when it says a commission to regulate lawyers’

fees is equally or much more needed? To concede

the necessity of a price-controlling commission for

manufacturing and trading businesses is to con~

cede the necessity of abandoning the whole prin

ciple of competition as a regulative force in industry.

If this concession is to be made, then the soundness

of the whole socialist position is to be conceded,

and we might as well at once pass over our whole

trust problem to that school of economic thought

to work out for us on the basis of public ownership

of all means of production.

The Boston Herald, on the contrary, is of

the opinion that While Mr. Untermyer is

ahead of the times, we are trending in the

direction of the reforms which he advocates,

and how far he is ahead of the times may be

a question :—

When the Sherman anti-trust law was passed, it

was thought to be suflicient to place the ban on

certain forms of business organization which were

deemed inimical to public welfare We have

learned by experience that this was a mistaken

policy. Now we are preparing to waive our protest

against the form of organization and to rely on the

power of the federal Government to supervise and

regulate the methods of trade. We still hesitate

to approach the question of commodity prices

directly, and, although our avowed object is to

prevent the manipulation of prices to the disad

vantage of the majority, we insist on accomplish

ing that object by roundabout means. It is not

impoaible that we may find that even the federal

incorporation of all interstate commerce. together

with all the inquisitorial power that has been sug

gested as requisite for an efficient bureau of cor

porations, all the schemes of publicity that may be

devised and all the restrictive conditions that may

be included in the charters, may yet leave us a long

way from efl'ective regulation of commodity prices

or from any practical relief from the present situa

tion. In the end we may be much nearer Mr.

Untermyer’s point of view than we seem to be at

present.

Principles of Practice Reform

ROFESSOR ROSCOE POUND'S views

on the reform of procedure have been

expressed in two recent notable writings,

first in two articles in the Illinois Law Review

(su 22 Green Bag 237), secondly in a report

presented to the Illinois State Bar Association

(22 Green Bag 438-456),and these views are

now somewhat familiar to a considerable

section of the legal profession. These opinions

have more recently found additional expres

sion in the able report written by Professor

Pound for the American Bar Association's

Special Committee to Suggest Remedies and

Formulate Proposed Laws to Prevent Delay

and Unnecessary Cost in Litigation. This

document has been reprinted in 71 Central

Law journal 221 (Sept. 30). We extract

from this luminous report merely the main

heads of this latest program of procedural

reform, omitting the full explanatory dis

cussion:—

I. A practice act should deal only with

the general features of procedure and prescribe

the general lines to be followed, cleaving

details to be fixed by mles of court, which

the courts may change from time to time as

actual experience of their application and

operation dictates.

II. In framing a practice act or rules

thereunder, careful distinction should be

made between rules of procedure intended

solely to provide for the orderly dispatch

of business, saving of time and maintenance

of the dignity of tribunals, on the one hand,

and rules of procedure intended to secure

to all parties a fair opportunity tozmeet the

case against them and a full opportunity to

present their own case, on the otherghand;

rulings on the former should be reviewable

only for abuse of discretion, and nothing should

depend on or be obtainable through the latter

except the securing of such opportunity.
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III. The sole oflice of pleadings should be

to give notice to the respective parties of the

claims, defenses and cross-demands asserted

by their adversaries; the pleader should not

be held to state all the elements of claim

defense or cross-demand, but merely to

apprise his adversary fairly of what such

claim, defense or cross'demand is to be.

IV. No cause, proceeding or appeal should

be dismissed, rejected or thrown out solely

because brought in or taken to the wrong

court or wrong venue, but if there is one where

it may be brought or prosecuted, it should be

transferred thereto and go on there, all prior

proceedings being saved.

V. The equitable principle of wmplete

disposition of the entire controversy between

the parties should be extended to its full

extent and applied to every type of proceeding.

(1) The courts should have power and

it should be their duty in every sort of cause

or proceeding to grant any relief or allow

any defense or cross-demand which the

facts shown and the substantive law may

require.

(2) No cause or proceeding should fail

or be dismissed for want of necessary par

ties or for non-joinder of parties, but pro

vision should be made to bring them in.

(3) Joinder of all parties proper to a

complete disposition of the entire contro

versy should be allowed in every sort of

cause, and at every stage thereof, even

though they are not all interested in the

entire controversy.

(4) Courts should have power in all pro

ceedings to render such judgment against

such parties before it as the case made

requires in point of substantive law, to render

difierent judgments against different parties

or in favor of some and against others,

whether on the same side of the cause or not,

and to dismiss some and grant relief to or

against others, imposing costs in case of

misjoinder or unnecessary joinder upon the

party or parties responsible therefor.

VI. So far as possible, all questions of

fact should be disposed of finally upon one

trial.—To give effect to this principle, four

propositions may be suggested :— '

(1) Questions of law conclusive of the

controversy or of some part thereof should

be reserved and a verdict should be taken

subject thereto, if the questions are at all

doubtful, with power in ‘the court and in

any other court to which the cause may be

taken on appeal, to enter judgment, either

upon the verdict or upon the point reserved,

as its judgment upon such point reserved

may require.

(2) In case a new trial is granted, it should

only be a new trial of the question or questions

with respect to which the verdict or decision

is found to be wrong, if separable.

(3) Wherever a different measure of relief

or measure of damages must be applied

depending upon which view of a doubtful

question of law is taken ultimately, the trial

court should have power and it should be

its duty to submit the cause to the jury upon

each alternative and take its verdict thereon,

with power in the trial court and in any court

to which the cause may be taken, on appeal,

to render judgment upon the one which its

decision of the point of law involved may

require.

(4) Any court to which the cause is taken

on appeal should have power to take addi

tional evidence, by affidavit, deposition or

reference to a master, for the purpose of

sustaining a verdict or judgment whenever

the error complained of is lack of proof of

some matter capable of proof by record or

other incontrovertible evidence, defective

certification or failure to lay the proper

foundation for evidence which can, in fact,

without involving some question for a jury,

be shown to be competent.

VII. No judgment should be set aside or

new trial granted for error as to any matter

not involving the substantive law or the facts,

that is for error as to any matter of procedure,

unless it shall appear to the court that the

error complained of has resulted in a miscar

riage of justice.

VIII. So far as they merely reiterate

objections already made and ruled upon,

exceptions should be abolished; it should

be enough that due objection was interposed

at the time the ruling in question was made.

IX. An appeal should be treated as a

motion for a rehearing or new trial or for

vacation or modification of the order or

judgment complained of, as the cause may

require, before another tribunal. And

c0r0llary,—

Upon any appeal, in any sort of cause, the

court should have full power to make what

ever order the whole case and complete justice

in accord with substantive law may require,

without remand, unless a new trial becomes

necessary.



Reasons for Retaining the Death Penalty

A JUDICIAL discussion of the effect of

the death penalty on homicide is given

by Arthur MacDonald. Honorary President

of the Third International Congress of Crimi

nal Anthropology, in a recent number of

the American journal of Sociology. Mr. Mac

donald considers a wide range of statistics

from difierent countries, and his conclusion is

that the death penalty has a deterrent effect

on the crime of homicide and “gives a firmness

to the execution of all the laws by a sort of

radiation." To quote from the author's

own recapitulation:—

“(1) Historically the death penalty has

been enforced less and less until it has ceased

to exist in many countries. (2) The import

ance of the death penalty has been over

estimated. (3) It is important mainly because

it has been made to seem so to the public.

(4) From a criminological point of view it is

of subordinate significance. (5) The death

penalty is not a question of sentiment, but

of fact. (6) Whether the death penalty

lessens crime (especially murder) or not,

cannot as yet be demonstrated by statistics,

because: (a) facts as to murders are not

as yet adequately collected; (b) and, if they

were, the question could not be determined

without comprehensive statistics of all forms

of crime; (0) and, were such data obtained,

it is doubtful if the question could be settled

as a general proposition on account of the

various conditions in different countries.

(:1) But in certain localities at certain periods

the death penalty has been shown with great

probability to lessen certain forms of crime

and, therefore, the probability of this effect

has been increased for different countries

under similar conditions. (7) The fact that

murders and other crimes of violence have

decreased, after abolishment of death penalty,

does not show that this was the cause of such

decrease, for: (a) most murders are probably

due to miserable and often desperate con

ditions, as shown in England; (b) many

murders and especially crimes of violence

(as certain kinds of assaults) are due to

alcoholism. (8) The conclusion is that from a

statistical point of view it is probable that

the death penalty tends to lessen certain forms

of crime. (9) As statistics are not adequate

to demonstrate with certainty the influence

of the death penalty, the next best source

upon which to depend is the opinion of those

having long experience in dealing directly

with criminals. This opinion favors the

maintenance of the death penalty. (10)

Criminals themselves in their own organiza

tions for plunder make death the most frequent

form of punishment. (11) The most astute

criminals, as robbers and bank breakers,

have often said that they prefer to operate

where there is no possibility of sufiering the

death penalty. (12) Arguments against the

death penalty are generally theoretical, and

frequently sentimental. (13) Such arguments

have little weight from the scientific point of

view. (14) But since these arguments are

so frequently advanced, a few will be briefly

noted: It is said the death penalty is a relic

of barbarism, or a legal murder, or shock

to the moral sense of the community, etc.

Such objections show a disproportion in

sentiment, for, while there is abundant sym

pathy manifested for the very few guilty

murderers executed, there seems to be little

or no sympathy for the hundreds of innocent

victims often brutally murdered. The in

justice of such sentiment is often so great

as to be pathological. (15) The fact that

the death penalty has gradually ceased to be

executed is no reason why it should cease

altogether. (16) The death penalty makes it

certain that the criminal cannot take the life

of another. Frequently those executed have

killed more than one person. (17) The death

penalty gives a firmness to the execution of

all the laws by a sort of radiation. (18)

Robbers, thieves, and assaulters committing

crimes subject to life imprisonment (where

there is no capital punishment) are encouraged

to make sure of killing their victims, for this

additional crime would rid them of a danger

ous witness, without increasing their punish

ment. (19) Also a man imprisoned for life

could kill his keepers without further punish

ment. (20) The unnecessary and injurious

notoriety given to executions by the press

should not be allowed, thus avoiding a serious

but unnecessary objection to the death

penalty."



Reviews of Books

MR. GALSWORTHY'S PLAY “JUSTICE,"

AND ITS CRITICISM OF CRIMINAL

ADMINISTRATION

Justice: A Tragedy in Four Acts. By John

Galsworthy. Charles Scribner's Sons, New York.

pp. 109. (60 cts. mt.)

E have awaited with great interest the

complete text of Mr. John Galsworthy's

play called "justice," which was first pro

duced at Mr. Frohman's Repertory Theatre in

London last winter and is credited with hav

ing made so deep an impression on the mind

of Mr. Winston Churchill as to have led that

cabinet minister to turn his attention to needed

reforms in the English penal system. The

play has now appeared in two installments in

the American Magazine, and has also been

issued in book form by a leading New York

publishing firm. It is a literary masterpiece

of great power and beauty, but in this

particular place we are less concerned with

its literary merits than with its bearing on

legal problems of the day.

Stripped of sentiment and stated briefly

in the baldest matter-of-fact language, the

story is that of a young man of twenty-three

who becomes attached to a wife and mother

several years his senior, who is maltreated by

a brutal husband and finds herself forced to

leave him. The young man, Falder, plans

to aid her to efiect an escape from London.

The date is set and there are no funds for the

journey, so Falder out of infatuation and pity

succumbs to temptation, and raises a cheque

belonging to the solicitors by whom he is

employed from nine to ninety pounds. The

defalcation is discovered, pleas for leniency

on his behalf count for nothing with the head

of the firm, and he is prosecuted, convicted,

and sentenced to three years’ imprisonment.

He emerges from prison broken in spirit, and

distrusting society, and, discouraged in finding

work, applies to his old employers for a posi

tion. He seems on the point of getting a

fresh start, when the police come to claim him

for forging a reference and for failure to report

himself on his ticket-of-leave, when he hurls

himself from a. window and dies before the

eyes of the woman to whom he has been

faithful to the end.

It is possible to conceive of this play only

as written with one purpose, that of arraign

ing the system_ of__criminal justice as admin

istered in England. And the question that

instantly arises is whether this arraignment

is fair-whether the writer has been actuated

by inordinate sentimentalism, in singling out

for exposure conditions wholly exceptional

and not characteristic of the twentieth cen

tury, or he has simply sought to portray truth

fully, with unprejudiced fidelity to facts,

glaring defects in the present system of admin

istering justice. We confess that we took up

this play with suspicion, fearing that it exag

gerated evils of the day and embodied little

criticism of real value. But on reading it we

were forced to give Mr. Galsworthy, despite

the radicalism associated with some of his

previous work, credit for having endeavored

to be wholly truthful and sensible in the

treatment of his subject.

In naming this “a story of guiltless crime,"

Mr. Galsworthy may be ill-advised. The

altering of a cheque is a serious matter under

any circumstances, and it cannot be justified

even by the feeling, on the part of the culprit,

that such an act is necessary for the relief of

human suflering. There is nothing morally

wrong in the relations of Falder and Mrs.

Honeywill. That woman, if not legally

divorced, has been naturally divorced by her

husband's repudiation of most sacred obliga

tions, and Falder's infatuation is not to be

treated with abhorrence. But his breach of

his employers’ confidence is not on that

account to be excused, and there is no injus

tice or inhumanity in their allowing the law

to take its course. When all the circumstances

are taken into consideration, however, Falder's

offense is one calling only for a mild punish

ment. It was committed under the influence

of a delusion which prevented him from

clearly distinguishing between right and

wrong, and he should not so much be punished

for his wrongdoing as made to feel the arm of

the law so that he will be deterred from a

repetition of the offense. It is an instance

not of "guiltless crime," but of petty crime,

and a nominal penalty would afford all the

protection that society requires. Falder, then,

should have had not three years in prison, but

thirty days. But Falder is at least relatively

innocent, and Mr. Galsworthy cannot be

charged with sentimentality in finding some

thing of the heroic in his very frailty.

There is nothing improbable or untrue to
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life in the visitation of so severe a punishment

upon Falder. The court was without power

to quash the proceedings or to direct a ver

dict of acquittal, and every possible legal

defense was utilized by his counsel. Here,

then, Mr. Galsworthy accomplishes his first

powerful stroke. He shows the machinery

of justice to be too clumsy in its construction,

too far short of the perfection of a delicate

mechanism, to deal out a just punishment to

this offender. It is not the judge who errs

but the law that falls short. The playwright

has thus put his finger on one of the weakest

spots in the present administration of justice,

its failure to make the punishment fit the

crime when the crime is an extraordinary one

and calls for unusual measures.

What follows is a pitiless exposure of grave

defects of penal administration. The gov

ernor of the prison is a humane man, but he is

the helpless tool of a barbarous system, and

he can do nothing in the way of dealing with

individual cases on their merits. Even the

prison physician is so much a slave of the

system that he fails to see that Falder is

experiencing the sufferings of an acutely nerv

ous organization and is being destroyed in

body and soul despite the fact that his weight

and pulse are satisfactory. Here Mr. Gals

worthy gets in his second powerful stroke.

The awfulness of Falder's punishment, its

inhuman brutality, make a most eloquent

appeal for more scientific methods of prison

discipline, for the proper classification of

prisoners, and for the special treatment of

first offenders and of offenders of a higher

moral type. The evils portrayed may not be

found prevailing in such terrible form in our

more progressive institutions, but they are

assuredly characteristic of a regime that a

large part of the world still looks upon as

civilized.

Mr. Galsworthy‘s tragic play is thus dis

tinctly wholesome in its candor and sincerity.

Its lesson, to be sure, may be misinterpreted,

by some as a needlessly radical attack, by

others as a basis for foolish sentimentalizing,

but those who study it in a spirit of mndor

will find in it an accurate presentation, with

out exaggeration on, of glaring evils in criminal

administration which cry to heaven for prompt

and effective remedies.

 

STREET RAILWAY REPORTS

Street Railway Reports Annotated. Vol. VI;

reporting the electric railway and street railway

decisions of the federal and state courts in the

United States. By Melvin Bender and HaroldHimnan, of the Albany bar. Matthew Bender&

Co., Albany. Pp. xxxvii+ 865+ 44 (index). ($5 )

HE subject of street railway law has be

come an important one, differentiating

itself from the law of public service corpora

tions in general. and the merit of this set

of reports is generally conceded. The new

volume brings the series down to date, and

will be found to cover the field of important

federal and state decisions with sufiicient

comprehensiveness, while the high standard

of the copious annotations of earlier volumes

seems to be well maintained. No important

subjects treated in recent decisions appear

to have been overlooked. The law of negli

gence, in its countless phases, naturally

comes in for the principal share of attention,

but the public obligations of street railways

and the rights of passengers, the effect of

municipal ordinances, and the rights acquired

under franchises and leases, receive such

space as they deserve. The full reports

which make up the bulk of the volume are

followed by a section given up to “Cases

not reported in full," in which the statement

of each case is extended enough to show the

facts in detail and the rulings of law upon

those facts. The annotations, in the form

of essays on special topics appended to

nearly every case reported, show the same

care and utility as those of former volumes.

The index-digest is a practical feature.

 

NOTES

The report of the twelfth annual meeting of the

Colorado Bar Association, held at Colorado Springs

Sept. 3 and 4. 1909, now issued, contains the follow

ing papers: President's address, by Wilbur F. Stone;

"Lynching," by Charles C. Butler; "The Autonomy

of Cities under the Colorado Constitution." by

Henry C. Hall; and "Third Degree Outrages," by

Harry Eugene Kelly.

The address delivered by W. 0. Hart, Esq., of the

Commissioners on Uniform State Laws from Louisi

ana, before the fifth annual Health Conference of

his own state last June, on "Vital Statistics," has

been issued in pamphlet form. It contains a strong

argument for the adoption of a uniform law on the

subject of the registration of births and deaths,

and a draft of a model statute is appended.

The federal corporation tax law was unfavorably

criticized in the address of Hon. Thomas H. Somer

ville, president of the Mississippi State Bar Associa—

tion, at the last annual meeting, and Hon. Wilson L.

Hemingway of Little Rock, Ark, in the annual

address, discussed with learning and candor the

relation between the powers of the state and. those

of the nation to regulate the problems of commerce
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and business. These two able papers appear in the

Report now published, which also contains these

papers: "Some Suggestions as to the Propriety of

Blending Law and Equity in Mississippi," by R. B.

Campbell; “The Unequal Application of Our

Criminal Laws," by Gerard Brandon; and "Uni

formity of Legislation," by W. 0. Hart of New

Orleans.

 

BOOKS RECEIVED

ECEIPT of the following books is ac

knowledged :—

World Corporation. By King C. Gillette. Dis

coverer of the Principles and Inventor of the

System of “World Corporation." New England

News C0., Boston. Pp. 240. (31.)

Review of Legislation 1907-8. New York State

Library, Legislation 39. Edited by Clarence B.

Lester, Legislative Reference Librarian. Univer

sity of the State of New York, Albany. Pp. 465 + 9

(index). (25 cts., paper.)

The Intimate Life of Alexander Hamilton; based

chiefly upon Original family letters and other docu

ments. many of which have never been published.

By Allan McLane Hamilton. With illustrations

and facsimiles. Charles Scribner-‘s Sons, New York.

Pp. xii+ 431+ 44 (appendices)+ 7 (index). (83.50

net.)

The Elements of Jurisprudence. By Thomas

Erskine Holland, K.C., of Lincoln's Inn, Chichele

Professor of International Law and Diplomacy.

D. C. L. and Fellow of All Souls College. Oxford.

11th edition. Oxford University Prom. American

Branch, New York. Pp. xxv+ 427+ 23 (index).

(82.50.)

Questioned Documents; a study of questioned

documents, with an outline of methods by which

the facts may be discovered and shown. By Albert

S. Osborn, Examiner of Questioned Documents.

with an introduction by Prof. John H. Wigmore.

author of "Wigmore on Evidence." Illustrated.

Lawyers‘ Co-operative Publishing C0., Rochester.

Pp. xxiv+ 475+ 10 (appendix and bibliography)

+13 (index).

Contracts in Engineering: the interpretation and

writing of engineering-commercial agreements; an

elementary text-book for students in engineering.

engineers, contractors and business men. By

James Irwin Tucker, B.S.. LL.B., member Boston

Society of Civil Engineers, and Assistant Profes

sor in Civil Engineering at Tufts College. First

Index to Periodicals

flrlicles on Topics of Legal Science

and Related Subjects

Anarchism. See Socialism.

Banking and Ourroncy. "Proposals for

Strengthening the National Banking System,

II.” By 0. M. W. Sprague. Quarterly

journal of Economics, v. 24, p. 634 (Aug.).

Continued from article in February number

(22 Green Bag 227). The present practice of

paying interest on bankers’ deposits is viewed

as the fundamental cause of elasticity, and

of the lack of any reserve of lending power

in our banking system. An asset currency

of limited volume is proposed as a solution.

Bankruptcy. See Fraudulent Conveyances,

Subrogation.

Children's Courts.

of Law."

(Oct. 1).

The Chief Justice of the Court of Special

Sessions in New York is criticized for having

continued in the Manhattan Children's Court

the s stem of monthl rotation of judges.

The hief Justice is c arged with violation

of the spirit if not of the letter of the statute

(Laws of 1910, ch. 659, s. 14).

“Judicial Disregard

Editorial. Survey, v. 25, p. 10

edition. McGraw-Hill Book C0., New York.

Pp. xii+ 274+ 19 (appendix) + 14 (index). (33

net.)

Conservation of Natural Resources. “The

Public and the Conservation Policy." By

J. R. McKee. North American Review,

v. 192, p. 493 (Oct.).

This writer addresses himself to pointing

out absurdities in the government's adrninis—

tration of its forest and water-power conserva

tion policies. He pleads for less hysteria and

more common sense in dealing with the

problems of conservation. This paper was

read before the National Electric Light

Association at its thirty-third convention

held at St. Louis, Missouri, May 26, 1910.

“How to Control Forest Fires." By

Clarence T. Johnston. Editorial Review,

v. 3, p. 988 (Oct.).

The State Engineer of Wyoming asserts that

too much federal control has been inflicted

upon the Western states during the last

decade, and that settlement of the mountain

ous districts offers the only remedy, the settlers

being held responsible for themselves and

their property.

"Address Before the National Conserva

tion Congress." By President Taft. Popular

Science Monthly, v. 77, p. 313 (Oct.).

Criminal Insanity. "Tests of Criminal
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Responsibility of the Insane." By Prof.

Edwin R. Reedy, Northwestern University

1 journal of Criminal Law and Criminology

394 (Sept.).

This is a most satisfying review of the

wth of the law of the criminal responsi

ility of the insane since the eighteenth

century, and analysis of Princi les involved

in current applications 0 the egal defense

of insanity. The writer shows how the

"irresistible impulse" theory has been mis

understood. Criminal intent is not a constant

quantit , and mental conditions that negative

crimi intent in one case may not in another.

The 1e a1 inquiry should be, "Did the defend

ant, w ile suffering from this particular form

of mental disorder, commit an act with the

intent required by the particular crime

charged ?" The physician alone can deter

mine the defendants mental state, and the

judge and jury will decide whether this

mental state justifies conviction of the crime

charged.

Oriminel Lew. See Criminal Insanity.

Criminal Statistics. "Report of Committee

on Statistics of Crime." By John Koren,

chairman. 1 journal of Criminal Law and

Criminology 417 (Sept.).

This is a most valuable re rt. The

se of criminal statistics is abi;set forth,

and just what such statistics should show

is ex lained with much minuteness. Recom

men ations for minimum requiremen's for

court records in criminal cases and for legisla

tion compellingireturns to a central state oflice

are offered. T ere is an exceedingly practical

appendix summarizing, by states, the system

0 criminal statistics now prevailing, and

succinctly pointing out their defects.

"Has Crime Increased in the United States

Since 1880?" By Prof. Charles A. Ellwood.

University of Missouri. 1 journal of Criminal

Law and Criminology 378 (Sept.).

Devoted to a close critical scrutiny of

statistics from which it is not easy to draw

useful conclusions. The deduction is drawn

that serious crime did increase from 1880

to 1904, but that the increase apparently

took place mainly before 1895. “But we

are not warranted in concluding that there

has been no increase since 1895, on account

of the increasing use of probation and parole

and on account of increasin leniency and

possibly the increasing ine ciency of our

criminal law and our criminal courts as

instruments for the repression and cure of

crime. Perhaps even more must we conclude

from this study that our statistics of crime

are utterly inadequate for scientific purposes,

and that a first ste in the study of crime

in this country sh d be to secure the collec

tion of more adequate statistics, either by

the Census Bureau or by the Department

of Justice."

Criminology. “The Habitual Drunkard."

By Bailey B. Burritt.

(Oct. 1).

Many evils of the present system of ad

ministering justice are pointed out. The

author declares, for example, that a short

sentence accomplishes nothing, and that

in nearly all the states there is no provision

for institutions to which an inebriate can be

committed for treatment.

See Criminal Law, Criminal Statistics,

Juvenile Delinquency, Penology.

Discharged Prisoners. "Treatment of the

Released Prisoner." By Amos W. Butler.

President of the American Prison Association.

1 journal of Criminal Law and Criminology

403 (Sept.).

Treating of release and rehabilitation, and

their various forms. The operation of the

systems of various states is pointed out, and

the chief philanthropical agencies which

seek to aid the discharged prisoner are in

dicated. The workings of the parole system

and indeterminate sentence in Indiana re

ceive some attention. Results show that the

discharged prisoner can be aided, and what

is now necessary is to educate the public

to appreciate how much more can be accom

plished by wisely directed effort.

lquity Jurisdiction. “A Glance at Equity

Jurisdiction in Certain Lines, and at the

Question Whether it is Duly Appreciated."

By Thomas Dent. 71 Central Law journal

203 (Sept. 23).

This is a critical discussion of the case of

Strawn v. Trustees of the Jacksonville Female

Academy. 240 Ill. 111, involving the jurisdic

tion of probate and chancery courts in deter

mining the effect of a devise in a will. The

writer, urging his criticisms with admirable

moderation and with a skill worthy of atten

tion, emphasizes the importance of breadth

of view on the part of chancellors in determin

ing the bounds of a jurisdiction which local

trlbunals are only too apt to lop off .

lvidence. "Shall the Legal Presumption

of Innocence be Regarded, by the Jury, as

Evidence." By Melville Peck. 16 Virginia

Law Register 340 (Sept.).

Greenleaf answers this question in the

affirmative, Wigmore in the negative. The

writer submits that "Greenleaf is right and

that Thayer, Wigmore, and the Elliotts have

made criticisms without sufficient foundation."

Family Relations.

quency.

Fisheries Arbitration. “The Fisheries

Award." By W. T. Stead. Independent,

v. 69, p. 699 (Sept. 29).

A lucid summing up of the main features

of the award, with an interesting résumé

of the conduct of this arbitration at The

Hague.

Survey, v. 25, p. 25

See Juvenile Delin
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Fraudulent Oonveyancea. "The Appli—

cation of the Statute Against Conveyances

in Fraud of Creditors to Tort Claims." By

Frank C. McKinney. 22 Bench and Bar 96

(Sept.). , ' url'x- ¢P'¥*"'!fl‘;1‘m{

A tort claimant is found to be within the

protection of the New York statute. His

exact rights are considered at len h. The

discussion is mainly directed to the ew York

statute, but the doctrines laid down are

prevalent in many other states.

Government. "The New Politics; the

Issues." By William Garrott Brown. North

American Review, v. 192, p. 436 (Oct.).

See p. 658 infra.

Egypt. “Shall Egypt Have a Constitution?"

By Pelham Edgar. Fortnightly Review, v. 88,

p. 404 (Sept.).

The writer believes that the administration

of Egypt since the Earl of Cromer's retire

ment has been too lenient, and that Sir Eldon

Gorst should be relieved of his duties and

firmer measures applied.

"The British in Egypt." By Max Monte

sole. Fortnightly Review, v. 88, p. 412 (Sept.).

This author does not advocate greater

firmness, as the means of allaying political

unrest in Egypt, but thinks the British

administration of that country should be

"firm of purpose but flexible in methods,

neither over-zealous or strictly logical."

India. "What Does India Want Politi

cally?" By Saint Nihal Singh. Fortnightly

Review, v. 88, p. 425 (Sept.).

A plea for autonomous institutions in

India.

Ireland. “Nationalism and Nationality

in Ireland—I." By Col. Henry Pilkington,

C. B. Contemporary Review, v. 98, p. 300

(Sept.).

“What Ireland Wants." By John E.

Redmond. McClure's, v. 35, p. 691 (Oct.).

Russia. “The Reaction in Russia, III,

The Laws, the Courts, and the Prisons."

By George Kennan. Century, v. 80, p. 925

(Oct.).

Treating of the deprivation of legal rights

by administrative process.

See Conservation of Natural Resources,

Nomination Reform, Public Health, Scientific

Progress, Shipping Subsidies, Socialism.

Immigration. "What is the Matter with

the Asiatic?" By J. Liddell Kelly. West

minster Review‘, v. 174, p. 292 (Sept.).

The writer answers the question by saying

that nothing is the matter with the Asiatic

races, on their own soil, but the English have

commenced a blending_ process, and the

Asiatic will not blend. he British battering

of the walls of exclusion in Asia has led to the

"yellow agony" of Australia, the Hindu

,, -- l

nuisance in South Africa, and the Japanese

menace on the Pacific coast of Canada.

Anti-alien legislation is a necessity.

Insanity. See Criminal Insanity.

International Politics. "Japan's Absorp

tion of Korea." By William Elliot Grifi'is.

North American Review, v. 192, p. 516 (Oct.).

"Asia for the Japanese." By Saint Nihal

Singh. Contemporary Review, v. 98, p. 341

(Sept.).

Interstate Commerce. See Rate Regula

tion.

Jury Trials. “Directing Verdicts." By

Samuel C. Graham. 16 Virginia Law

Register 401 (Oct.).

"In conclusion it may be said, with the

approval of the bench, and majority of the

bar, that the present practice of imposing

upon the jury instructions almost without

limit, often irreconcilable to the lay mind,

causes more mistrials and unjust results than

any other element of the trial, and more

reversals, and that any 1e 'timate act upon

the part of courts that ' tend to remedy

this should be encouraged and upheld."

Juvenile Delinquency. "The Instability

of the Family as a Cause of Child Dependence

and Delinquency." By Prof. Charles A.

Ellwood. Survey, v. 24, p. 886 (Sept. 24).

Professor Ellwood here states the results

of his investigation of the relation between

child dependence and divorce or desertion.

He does not claim scientific value for con

clusions gleamed from not altogether satis

factory data. By writing to a large number

of institutions, however, he was able to

secure statistics which support the belief

that a very substantial proportion of juvenile

dependence and delinquency is due to the

destruction of homes by desertion or divorce.

Inquiries sent out to reformatcries, 0 han

ages, and similar institutions showe the

proportion of children with such antecedents

to be somewhere round thirty per cent of the

total number, and nearly as great as that of

the children from homes broken by the death

of one or both parents. He therefore thinks

that a scientific investigation of the problem

under the aus ices of such an agency as the

Russell Sage oundation would be profitable.

Labor Regulation. “Compulsory Arbitra

tion in New Zealand." By James E. Le

Rossignol and William D. Stewart. Quarterly

journal of Economics, v. 24, p. 660 (Aug).

The practical workings of com ulsory

arbitration in New Zealand i'urnis the

subject for an extended and minute study.

“It is not easy to show that compulsory

arbitration has greatly benefited the workers

of the Colony." The workers are not entirely

satisfied with the act, and some of them

complain that it is administered with par

tiality toward the employer.
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Iarrlogc and Divorce. “Divorce for

the Poor." By Stephen Reynolds. Fort

nightly Review, v. 88, p. 487 (Sept.).

See Juvenile Delinquency.

Nomination Bolorm. "The Spirit of

Democracy; XI, In Government-Who

Should Govern?" By Lyman Abbott. Onl

look, v. 96, p. 71 (Sept. 10).

Dr. Abbott considers the plan for nomina

tion reform urged by Governor Hughes on

the Legislature of New York State to be more

likely than any other yetmproposed to secure

party organization and e ciency and at the

same time to put nominations under demo

cratic control.

Old Age Pensions. “Old Age Pension

Schemes: A Criticism and a Program." By

P. Spencer Baldwin. Quarterly journal of

Economics, v. 24, p. 713 (Aug.).

The writer was secretary of the Massachu

setts Commission which recently, after a

careful study, reported adversely on old age

pensions, and he has utilized much of the

material gathered by the Commission in its

investigations. His legislative program con

templates: (1) the establishment of retire

ment systems for public employees based on

the princi le of contribution by such em

ployees; 2) the institution of contributory

retirement systems by corporations and

large employers; (3) extension of the agencies,

public and private, affording opportunity

or old age insurance; (4) prevention of

needless old age disability; (5) establishment

of state commissions to furnish information

and advice to employers and employees and

to direct the appropriate agencies.

Penology. "Adult Probation, Parole, and

Suspended Sentence." Report of Committee

C of the American Institute of Criminal Law

and Criminology, Wilfred Bolster, chairman.

1 journal of Criminal Law and Criminology

438 (Sept.).

Probation methods here receive extended

and illuminating discussion. The committee

finds the results of such methods, “for lack

of data, not yet capable of scientific and

accurate statement." But the system seems

to have accomplished a large saving in the

cost of maintenance of penal institutions,

and the prevention of waste in productive

power and of the burden of supporting con

victs is “of still greater economic value."

The following conclusions are offered :-—

“1. We a prove of adult probation when

coupled wit thorough supervision by com

petent officers and w en applied consistently

with public safety to those cases in whic

there 15 a reasonable prospect of reform.

“2. We approve of the suspension of sen

tences to imprisonment when coupled with

like supervision and limitations.

"3. We approve of a wider use of the

suspended sentence of fine to avoid the

alternative of imprisonment for non-payment.

“4. We approve of state supervision of

probation and parole work.

"5. We recommend securing intensive

studies of probation and parole methods and

results."

“Anglo-American Philosophies of Penal

Law; II, Punitive Justice." By Prof.

Westel Woodbury Willoughby, Johns Hopkins

University. 1 journal of Criminal Law and

Criminology 354 (Sept.).

This discussion, extracted from chapter X

of Prof. Willoughby's "Social Justice," is

very thorou h in its examination of the

retributive t eory of punishment, and that

subject has robabl never been treated with

keener a ysis. he alternative theories,

which are classed as “utiIitar-ian," namely,

the preventive, deterrent, reforrnative, and

educative theories, are declared to overlap,

and do not come in for the same minute dis

cussion. The review of notable theories of

penology is broad in its range. This production

rs a most valuable statement of the principles

which should underlie punishment, and

embodies up-to-date conclusions of penal

philosophy.

“Criminal Law Reform." By Frank H.

Norcross, Chief Justice of the Supreme

Court of Nevada. 1 journal of Criminal

Law and Criminology 386 (Sept.).

The reform of criminal rocedure is here

viewed as a less serious pro lem than that of

so dealing with crime that the number of

those in our criminal institutions will be

diminished. “We should have a uniform

system throughout the country both as to

criminal procedure and as to methods of

dealing with offenders against the law." Till

this comes about there will be a great deal

of wasted effort. This writer is a firm be

liever in probation and parole, and he thinks

that the probation system should be extended

to adult offenders.

“Justice." A Play. By John Galsworthy.

American Magazine, v. 70, p. 585 (Sept),

p. 819 (Oct).

This is Mr. Galsworthy's play written for

the purpose of illustrating the_ inhumanity

of the prevailing system of administering the

criminal law. See p. 646 supra.

See Children's Courts, Criminology, Dis

charged Prisoners.

Polico Administration. “Principles of

Police Administration." By Richard Syl

vester, Chief of Police, Washington, D. C.

1 journal of Criminal Law and Criminology

411 (Sept.).

This is an admirable presentation of what

can be accomplished, aside from the mere

rfunctory performance of routine duties,be the police officer with an enlightened sense

0 his responsibilities to society.
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Probation and Parole. See Penology.

Procedure. "Some Principles of Practice

Reform; Report for the American Bar

Association's Special Committee." By Roscoe

Pound. 71 Central Law journal 221 (Sept. 30).

See p. 643 supra.

See Evidence, Jury Trials, Penology.

Public Health. “The Owen Bill for the

Establishment of a Federal Department of

Health, and its Opponents." By S. Adolphus

Knopf; M. D. Popular Science Monthly,

v. 77, p. 373 (Oct.).

A rational and vigorous defense of the

proposal to establish a federal department

of health. Written from a medical standpoint,

it is more concerned with refuting pseudo

medical objections than with considering

legal aspects of the question.

Bate Regulation. "The Mann-Elkins Act,

Amending the Act to Regulate Commerce."

By Frank Haigh Dixon. Quarterly journal

of Economics, v. 24, p. 593 (Aug).

Minutely describing the effect of the pro

visions of the new act. "Surely the peo le

of the United States have placed u on t is

Commission a grave responsibility. pon its

wisdom and justice the people rely for a

successful regulation of the interstate com

merce of this country."

“The Law and the Commuter." By

William L. Ransom. Editorial Review, v. 3,

p. 1022 (Oct.).

The author, a member of the New York

legal firm headed by! William M. Ivins, is

counsel for several ew Jersey commercial

and commuters‘ organizations, and has

gleaned his facts first hand, and expresses

the opinion that the effectual differentiation of

the commutation rate, by courts of law, is

a task calling for new and constructive prin

ciples.

"The Shipper's Fight for Life, II." By

C. M. Keys. World’s Work, v. 20, p. 13555

(Oct.).

Dealing with the general subject of abuses

of the rate-making power by the railways,

and tellin how special favors are still ob

tainable, t ough the rebate is ofiicially dead.

Scientific Progress. “A Supreme Court

of Science." By Prof. J. Pease Norton, Yale

University. Popular Science Monthly, v. 77,

p. 396 (Oct.).

Many issues which divide the country,

says Prof. Pease Norton, are scientific in their

nature. Such problems as that of vaccination

can be solved only with the help of scientific

experts.

“Who would not like to see a case brought

against the custom of vaccination in a supreme

court of science before a grand jury consisting

of twenty-five scientific and en ineering

experts drawn from the various wal of the

scientific professions? Let such a case be

argued by legal counsel and all evidence

introduced by experts on both sides be subject

to cross-examination. In a comparatively

short time and at a relatively small expense,

society would be in a position to know whether

in the 'udgment of a jury of impartial experts

traineci to the weighing of real scientific facts

the evidence justified the position that vac

cination is clearly eflicacious."

Shipping Subsidies. “Our Only Constitu

tional Shipping Policy and the Compact for

its Establishment." By William W. Bates.

Editorial Review, v. 3, p. 1008 (Oct.).

The author contends that there was a

shipping compact in the constitutional con

ventron, and that this compact was violated

by Congress by the act of 1828 “suspending"

ship protection in the foreign trade. It is

a ed that this act was an abuse of the

de egated power of Congress and contrary

to t e Constitution, whic embodies a com

pact with the states for "navigation laws."

Socialism. “The German Social Democ

racy." By John William Perrin. North

American Review, v. 192, p. 464 (Oct.).

A short history of what “is without doubt

not only the largest but the most thoroughly

organized and efiiciently led revolutionary

body that the world has ever seen. It is a

constant menace, not only to Germany but

to the entire world."

(For further analysis of this movement the

reader is referred to the Quarterly Review,

v. 213, no. 424, p. 160.)

"Two Modern Social Philosophies." By

Ernest L. Talbert. International journal

of Ethics, v. 21, p. 68 (Oct.).

Socialism and anarchism are considered

in this aper, read before the Western Philo

sophi Association at Iowa City last March.

The author considers the weakness of both

doctrines to result "from their philosophical

and psychological antecedents," and he

advocates a consistent and comprehensive

social psychology with which to combat them.

Subrogation. “Subrogation of the Surety,

in Virginia." By C. R. McCorkle. l6 Vir

ginia Law Register 321 (Sept).

Awarded the Edward Thompson Company

prize in a competition 0 n to the senior class

of the Law School of t e University of Vir

ginia.

Tarifl. “Free Trade in its Relation to

Peace and War." By the Right Hon. the

Earl of Cromer. Nineteenth Century and

After, v. 68, p. 381 (Sept).

“Reciprocity with Canada." By Henry

M. Whitney. Atlantic, v. 106, p. 461 (Oct.).

Uniformity of Laws. “States Declare for

National Unity." National Civic Federation

Review. Uniform Legislation Number, Sept.,

1910.
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In a large number of the states councils

have been formed to carry on the work of

the National Civic Federation. This publica

tion furnishes detailed information regard

ing the movement, and prints the opinions

of a large number of hire men on the need

of promoting uniformity in state and federal

legislation.

Wills and Administration.

Jurisdiction.

Miscellaneous Articles of lnleresl lo (be

Legal Profession

Biography. “The Judicial Career of Mr.

Justice Moody." By S. W. 14 Law Notes 106

(Sept.).

A review of the chief decisions of Mr. Justice

Moody during his career on the bench of the

Supreme Court.

"Judson Harmon." By Harry Brent

Mackoy. Independent, v. 69, p. 694 (Sept. 29),

uReminiscences; II, The Founding of

Cornell University and Introduction to

Washington Society." By Goldwin Smith.

McClure's, v. 35, p. 628 (Oct.).

“King Edward VII." By Xavier Paoli.

IllcClure's v. 35, p. 641 (Oct.).

l'errer Trial. “The American Catholics

and the Ferret Tria ." McClure's, v. 35, p.

697 (Oct.).

“An American Catholic's View of the

Ferrer Case." By Andrew J. Shipman.

McClure's, v. 35, p. 704 (Oct.).

“A Letter Regarding the Ferrer Case."

By William Archer. McClure's, v. 35, p. 711.

These three articles review the details of

this most interesting trial, and a full report

of Mr. Archer's investi ation is promised

in the November and geoember numbers.

Among the documents consulted by Mr.

Archer is the official report of the trial,

which he calls “perhaps a unique document

in the history of legal procedure."

l'iction. See Indians.

History. “A Diary of the Reconstruction

Period; IX, The Impeachment of the Presi

dent.” By Gideon Welles. Atlantic, v. 106,

p. 537 (Oct.).

Indians. “The

By Elliott Flower.

(Oct.).

There is pathos in this story, which repre

sents an Indian deprived of the use of his

ancestral fishing grounds by the ame laws.

The material for the story was gat ered from

the official records of the state of'Wisoonsin.

Mexico. "The Betrayal of a Nation." By

See Equity

Law and the Indian."

Atlantic, v. 106, p. 483

E. Alexander Powell, F. R. G. S. American

Magazine, v. 70, p. 717 (Oct.).

Dealing with the powerful Cientifico group

in Mexican politics and finance, and with its

methods of securing special favors for its

members. An utterly biased arraignment

of those who are foremost in the patriotic

service of Mexico.

Liberia. "The Liberian Problem." By

Sir Harry H. Johnston. Nineteenth Century

and After, v. 68, p. 558 (Sept.).

This leading authority on the African negro

thinks that the best way out of the Liberian

impasse would be by the raisin

in the United States to pay 0

Liberian debt.

Party Politics.

Administration." By Judson C. Welliver.

Hampton's, v. 25, p. 419 (Oct.).

This article is a manifesto of Insurgency,

plainly prejudiced in its estimates. The

writer is pessimistic regardin the prospect

of the conservatives bein ab e to build up a

machine to secure contro of the next Presi

dential convention.

Pensions. “The Pension Carnival; I,

Staining a Nation's Honor-Roll with Pretense

and Fraud." By William Bayard Hale.

World's Work, v. 20, p. 13485 (Oct.).

Political Corruption. “What a Few Men

did in Pittsburg." By Albert Jay Nock.

American Magazine, v. 70, p. 808 (Oct.).

The story of the uncovering and prosecution

of graft in Pittsburg.

Railways. "The Paying of the Bill."

Charles Edward Russell.

p. 507 (Oct.).

A further installment in Mr. Russell's

discussion of alleged domination of California

by the Southern Pacific. The road is here

charged with violation of the Hepburn act,

and with maintenance of unfair freight rates.

Tarlfl. "The Mysteries and Cruelties of

the Tariff." By Ida M. Tarbell. American

Magazine, v. 70, p. 735 (Oct.).

of mone

the 5

By

Hampton's, v. 25

Dealin particularly with the eflect of

the tari on wool on the “ultimate con

sumer."

wm Street. "It; An Exposition of the

Sovereign Political Power of Organized

Business; II, Wall Street on Wall Street."

By Lincoln Steffens. Everybody's, v. 23,

p. 449 (Oct.).

A biased attempt to confute Wall Street

bankers by means of their own language in

interviews granted the author, and to show

the evil power exercised by the money trust

of the United States.

"The Collapse of the Taft I



Latest Important Cases

Conflict of Laws. Domicil in Foreign

Country where Americans are Subject to Laws

of their Own Land-—Succession. Maine.

Henry Cunningham abandoned his domicil

of origin in Waldo, Me., and made his home,

established his business, and had his head

quarters, from 1869 until the time of his death

thirty-six years later, in Shanghai, China.

The problem in blather v. Cunningham, 74

Atlantic Reporter 809, was, Can an American

under any circumstances, acquire, as a matter

of law, a domicil in the province of Shanghai.

a ‘place where, by treaty, American law is

substituted for Chinese local laws? Counsel

contended that the term domicil necessarily

implies subjection and obedience to the local

laws of the domicil, and that this cannot be

said to be true of a residence in Shanghai,

because its laws governing American citizens

are extended by treaty instead of edict.

The Supreme Judicial Court of Maine holds

that as the ownership of the soil controls

the establishment of all local laws, and with

out the consent of the sovereign no extra

territorial law can be enacted within an

independent jurisdiction, or extended to it,

the American law became the local law when

the Emperor of China permitted Congress

to extend it by treaty; that the fundamental

idea. of domicil does not depend upon any

distinction with respect to the source of the

law; that Chinese domicil gives a decedent's

estate a fixed place of abode, and subjects

it to the law governing the locality, and,

whether American law or Chinese law, it is,

nevertheless, the law of the place, as to

American citizens. After a lengthy but well

reasoned and interesting opinion, the con

clusion of the court is that Cunningham

acquired a domicil of choice in Shanghai.

Contempt. Conspiracy to Obstruct Ad

ministration of Bankrupt’s Estate-Conceal

ment of Assets. U. S.

Upon examination before a referee in

bankruptcy, the original testimony of a

witness, a brother-indaw of the bankrupt

and unsuccessful in business, that he loaned

$900 shortly after the bankruptcy to his

niece, the bankrupt’s daughter, a girl of not

more than nineteen years of age, in cash, to

open a small store, was deliberately retracted

at the same examination in the presence of

the referee, and in answer to his questions;

and on the following day, after evident

pressure exerted on him during the adjoum~

ment to protect his relatives, such witness

proceeded to retract his retraction of the day

before, producing two checks purporting

to show the payment, although he had never

referred to that mode of payment previously.

It was held in Matter of Bronstein (D. C., N.

Y.), 24 Am. B. R. 524, that the inherent

improbability of the first story, the con

science-stricken demeanor of the witness

at his first retraction, and the pitiable ex

hibition which he made before the referee

on his second retraction, were convincing

evidence of a conspiracy to obstruct the

administration of the Bankruptcy Act, and

his conduct was punishable as a contempt

of court.

Husband and wife. Foreign Contracts

Enforceable in Country of the Forum When

Not Against Public Policy—Negotiable In

struments. Wis.

A note signed by a married woman as

accommodation maker for her husband,

which is valid in the place where made, is

held in International Harvester Co. v. Mc

Adam (Wis.) 26 L.R.A.(N.S.) 774, to be

enforceable against her in the courts of

another state, although if made in the latter

state it would have been void,-—especially

where the legislative policy of the forum

negatives the idea that the granting to a

married woman of full rights to contract

involves anything inherently bad, since it is

held that foreign contracts, to be unenforce

able in the country of the forum, must be

injurious to the public welfare in the judg

ment of the courts thereof, or must have

been prohibited by its legislature as per

nicious.

Juries. juror Individually Responsible

for Determination of Questions Submitted-—

No Duty to ll/Iake His Cojurors’ Opinion

His Own. N. Y.

In People v. Faber, decided by the New

York Court of Appeals Oct. 4, judgment of

conviction of murder in the first degree was

reversed on the ground of misdirection of

the jury. The trial court refused to give the
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instructions asked for on behalf of the de

iendantz

"Defendant's Counsel: I ask your honor

to charge the jury that while it is the duty

of each juror to discuss and consider the

opinion of others, he must decide the case

upon his own opinion of the evidence and

upon his own judgment.

"The Court: I shall not tell them that.

I shall tell the juror that he should join with

his cojurors and should make in some respect

their opinion his own.

"Defendant's Counsel: I except.

“The Court: If, after discussing with

his fellow-jurors, he changes his mind, it

is just what he ought to do if he (an. I

shall not advise a juryman to make himself

a standard for everybody else. You never

could accomplish anything that way.

"Defendant's Counsel: I except to the

refusal of the Court to charge as requested

and to the charge as made."

The Court of Appeals sustained the excep

tions, its opinion being rendered by Chase, J.

To quote:—

“Urging a jury to an agreement contrary

to the individual opinion and judgment of

one of the jurors may be coercion. The ver

dict of a jury should not be the general average

of the views of its individual members, but

the consensus of individual judgment. Every

juror takes an oath that is individual, and

that puts upon him as an individual the

responsibility of correctly determining the

matters submitted. He is a member of the

body of twelve men, but he acts individually

and is alone answerable to his conscience.

Brewer, J., in State v. Dydee (17 Kansas

462), was quoted as expressing the same

thought: "A verdict is an expression of the con

currence of individual judgment rather than

the product of mixed thoughts.” (Reported

in N. Y. Law ]our., Oct. 11.)

Marriage and Divorce. Nevada Divorce

Invalid in New York-jurisdiction-Do

micil. N. Y.

Mrs. Marion Briggs Catlin married George

L. Catlin in 1900 in Jersey City. In August,

1909, she was advised by her doctor to go

to some higher climate for her health. She

had made up her mind previously to go West

and get a divorce and went to Reno, Nevada,

in November, 1909. The Nevada statute

requires six months’ residence, and she com

menced suit May 16, 1910, obtaining judgment

by default on July 25, 1910. She thereupon

left Nevada with no intention of returning.

In Calin v. Catlin, decided by the New York

Supreme Court early in October, she sought

to have the Nevada decree giving her the

custody of her two children enforced.

In his decision in the New York Supreme

Court, Justice Whitney said: "The Reno

divorce, even if the relator obtained a domicil

there, was void for want of jurisdiction. But

I do not think that her residence there

amounted to a domicil." The Court held that

the relator was still the wife of the respondent,

and that her Reno divorce was invalid in

New York State.

Newfoundland Fisheries Oase. Modifi

cation of Treaty Provisions by Local Legisla

tion-—Signatories Cannot Determine Reason

ableness of Regulations—The Three-Mile

Marina Territorial Limit-—Measuring from

Entrances of Local Bays. Hague Tribunal.

Of the two principal points decided by the

award of the Hague Tribunal in the New

foundland Fisheries case it is diificult to tell

which is the more important. That decided

in Question 1, however, is likely to possess

broader bearings from the standpoint of

international law. The full text of the findings

not being accessible, we confine our observa

tions to matters appearing in the text of the

award.

Question 1 dealt, in its essence, with the

existence of any right in a British colony to

modify the provisions of a treaty between

Great Britain and the United States. On

this subject three alternative views were

advanced: (1) that the right of fishing on

the treaty coasts is subject to reasonable

municipal regulation by the colony owning

such coasts; (2) that the reasonableness of

regulations aFfecting the exercise of treaty

privileges may be determined only by common

accord of the signatories of the treaty; (3)

that the reasonableness of such regulations

may be determined only by an impartial

authority. Neither of the first two of these

propositions, those of Great Britain and the

United States respectively, was satisfactory

to the Tribunal, which substituted a third

view of its own. The result could scarcely

be called a victory for either party.

It is interesting to take the contention of

the United States, as summarized in the
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award, and state it aflirmatively rather than

negatively, without changing its substance.

Then, if we substitute determination of the

reasonableness of the regulations by im

partial authority for determination by com

mon accord, and leave out the American

demand for the concurrence of the United

States in their enforcement, the contention

would assume the following form :—

“The exercise of such liberty is subject

to such limitations or restraint by Great

Britain, Canada, or Newfoundland as are

appropriate and necessary for the protection

and preservation of the common rights in

such fisheries, and as may be reasonable in

themselves and fair as between local fishermen

and fishermen coming from the United States,

and not so framed as to give an advantage

to the former over the latter. and in so far

as their appropriateness, necessity, reason

ableness, and fairness may be determined

by an impartial authority."

Such, in substance, is the actual ruling of

the Hague Tribunal on Question 1.

The other important point, that in Question

5, relating to the three-mile territorial limit,

was decided in favor of Great Britain, along

the lines of the construction repeatedly

insisted on by that power. The holding is:

"The tribunal decides and awards that in case

of bays the three marine miles are to be

measured from a straight line drawn across

the body of water at the place where it ceases

to have the configuration and characteristics

of a bay. At all other places the three marine

miles are to be measured following the

sinuosities of the coast." And recommenda

tions are offered, “for the consideration and

acceptance of the high contracting parties,"

that the straight line shall be drawn at the

point nearest the entrance to the bay where

the width does not exceed ten miles, and

that in certain cases the line be drawn between

specified headlands recognizable as the limits

of the bay under average conditions.

The other points decided were the follow

ing: Question 2, the United States has the

right to employ others than citizens or resi

dents of the United States in the fisheries;

Questions 3 and 4, United States fishermen are

exempt from inconvenient or discriminatory

lighthouse dues to the Newfoundland govern

ment, or obligations to enter at custom

houses in Labrador and Newfoundland;

Question 6, the words "bay, harbors, and

creeks" in the treaty referring to Labrador

apply equally to the treaty coasts of New

foundland; Question 7, inhabitants of the

United States are entitled to commercial

privileges on treaty coast accorded by agree

ment or otherwise to United States trading

vessels generally, when the treaty liberty of

fishing and the commercial privileges are not

exercised concurrently.

Respondent Superior. Liability of Re

ligious or Charitable Corporations for Torts

of Their Servants——/lnalogy of Private Trust

Estates Afford: No Foundation for Doctrine of

Immunity. N. Y.

A journeyman mechanic brought suit

against the Salvation Army for personal

injuries occasioned by the defective condi

tion of a staging belonging to the defendant,

which argued that being a religious or chari

table corporation it could not be held liable

for the torts or negligence of its servants or

agents. The New York Court of Appeals,

however, declined to accept this view, and

unanimously gave judgment sustaining the

plaintifl's right of action. Chief Judge Cullen

in his opinion reviewed the authorities at

some length, and declared :—

“In many jurisdictions the immunity [i.e.,

that of religious and charitable corporations

from the operation of the rule respondent

superior] is unqualified, existing in all cases,

but the extent of the immunity and the

grounds on which it rests are the subject of

very diverse judicial views. Where the

doctrine that the immunity is universal

obtains, it is rested on the proposition that

the funds of the corporation are the subject

of a charitable trust, and that to sufi’er a

judgment to be recovered against the cor

poration, and to subject its property to the

judgment would be an illegal diversion and

waste of the trust estate. This doctrine has

been asserted in Pennsylvania (Fire Ins.

Patrol v. Boyd, 120 Pa. St. 624), Maryland

(Perry v. House of Refuge, 63 Md. 20),

Tennessee (Abtsein v. I/Valdon Academy, 118

Tenn. 24), Kentucky (Williamson v. Louis

ville lllission, etc., School, 95 Ky. 251),

Illinois (Parks v. Northwestern University,

218 Ill. 385), and Missouri (Adams v. Uni

versity Hospital, 99 S. W. Rep. 453).

In Massachusetts the exemption of certain

hospitals from liability seems by the opinions

of the Supreme Court to have been based

rather on the theory that those institutions

were governmental instrumentalities than

on their character as public charities, though
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they were recognized as such (McDonald v.

Boston Gen. Hospital, 120 Mass. 432; Benton

v. Trustees of City Hospital, 140 id. 13). . . .

‘In several jurisdictions, however, the

immunity of charitable corporations for

the torts of their trustees or servants has

been made dependent on the relation the

plaintiff bore to the corporation. In all it

is recognized that the beneficiary of a chari

table trust may not hold the corporation liable

for the neglect of its servants. This is un

questionably the law of this state (Collins

v. N. Y. Post-Graduate Med. School, 39

App. Div. 63; Joel v. Woman's Hospital,

89 Hun. 73; see also Pryor v. Hospital, 15

N. Y. Supp. 622, and Haas v. Missionary

Soc'y, 26 id. 868). It is also the law in this

state that there is similar immunity from

liability in the case of a charitable institu

tion of a quasi-penal character, as against

an inmate committed to it for punishment

or reformation (Corbett v. St. Vincent's

Industrial School, 177 N. Y. 16). . . . On

the other hand, in Rector, etc., of Church of

Ascension v. Buckhart (3 Hill 193) a recovery

against a religious corporation by a person

injured by the falling of a church wall was

upheld. The authority of this case has never

been questioned, and the decision is condu

sive against the doctrine of total immunity.

"So much for authority. If, however, we

are to consider the question of the liability

of the defendant an open one despite the

decision in Rector, etc., of Church of Ascension

v. Buckharl (supra), we feel clear than on

reason and principle the defendant's claim

of immunity should not prevail. In the case

of Powers v. Mass. Homoeopathic Hospital

(47 C. C. A. 122) and in the case we have

cited from the courts of Michigan [Bruce v.

Cent. III. E. Church, 147 Mich. 230] there will

be found not only an elaborate review of the

authorities, but an exhaustive discussion of

the grounds on which the claim of universal

immunity is sought to be sustained. In the

earlier case Judge Lowell, of the U. S. Circuit

Court, shows that the analogy of the immunity

of private trust estates does not support the

doctrine."

The Court expressed concurrence in the

reasoning of Judge Lowell and of Judge Car

penter in the two cases last cited. Hordern v.

Salvation Army, decided Sept. 27, reported

in N. Y. Law jour. Oct. 6.

workmen's Compensation. New York

Act Constitutional-—Fonrleenlh Amendment

Not Violaled—-Liabilily without Fault.

N. Y.

The constitutionality of the New York

workmen's compensation act amending the

labor law affecting workmen’s compensation

in certain dangerous employments, which

became effective September 1. has been up

held by Justice Pound of the New York

Supreme Court in Ives v. South Buffalo Rail

way Company. The plaintiff showed that he

was a switchman and was injured while on

duty. He did not claim that there had been

negligence on the part of the defendant, but

he established the fact that there had been

no “serious or willful misconduct on his part."

The grounds on which the law was attacked

were thus stated by the Court:—

"Defendant maintains that under our

system of constitutional government the

incorporation into our law of the English law

of workmen's compensation is beyond the

powers of the Legislature. First, because

the act in question deprives the defendant

of liberty and property without due process

of law, and denies it the equal protection of

the laws in contravention of the Fourteenth

Amendment of the United States Constitu

tion, and Artcile 1, section 6, of the con

stitution of this state. Second, because it

violates the right of trial by jury guaranteed

by Article 1, section 2, of the constitution of

this state. Third, because it limits the amount

recoverable in actions to recover damages

for injuries resulting in death in contraven

tion of Article 1, section 18, of the constitution

of this state."

The Court quoted an opinion by the

Supreme Court of the United States to the

effect that the federal Constitution should

not be so construed as to deprive the states

of the power to amend their laws as they

may deem best for the public welfare.

"It is established that statutes applicable

solely to railroads do not deny to railroads

the equal protection of the laws," and it also

said that a classification of "dangerous em

ployments" for the purposes of the act must

be upheld. “That the Legislature," it said,

"had the power to deal with the question of

employers’ liability on a basis other than

fault is not clear beyond peradventure, but

every presumption is in favor of the consti

tutionality of the act."
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THE “NEW POLITICS"

HAT the United States is in a stage of

transition,and that a great change in

economic conditions is forcing the American

people, at the beginning of the twentieth cen

tury, to face new social and political problems

in a constructive spirit, is the theme of Wil

liam Garrott Brown's article in the North

American Review on “The New Politics."

Mr. Brown opens with two striking quotations,

one from James Bryce, the other from

Macaulay. Mr. Bryce predicted twenty years

ago that with the disappearance of the West

ern frontier and the expansion of American

industry to fill up fields not yet occupied, the

price of food would come to advance, pauper

ism and unemployment would become more

prevalent, and the ills of European society

would appear on our soil. Over eighty years

ago Macaulay wrote that as this country be

came older, and the great majority of its

population came to live from hand to mouth,

vast wealth being concentrated in the hands

of a few, the populace would be much more

strongly tempted to spoliate the rich than

under a simpler, more primitive régime. In

Mr. Brown’s opinion, the time to which Mr.

Bryce and Lord Macaulay looked forward is

already upon us, and we are taking up new

problems, new issues, all of them at bottom

economic in their nature.

The particular issue on which we can get the

most guidance from the experience of Europe,

he says, is that of conservation. Germany

and France have furnished the object-lesson

of scientific forestry, and Switzerland has

shown what can be done in the national con

servation of water-power, a great part of the

light, heat and power used by the Swiss people

being furnished by the government from this

source. There really is not any question

here:—

No one, I suppose, would have the hardihood

to affirm that we ought to waste our patrimony

instead of husbanding it, or that we ought to con
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sume those natural resources which, like the forests

and the soil's energy, are capable of self-mainte

nance and of increase, faster than they can be re

stored. The only question should be of ways and

means.

Is, then, the only question of conservation

one of ways and means? In our judgment,

Mr. Brown greatly underrates the difliculty of

this problem. For the discovery of the most

desirable "ways and means" itself involves

the settlement of momentous issues. Are

the forests and water-powers to be preserved

as a part of the public domain, or are they

to be allowed to pass into the possession of

private interests under an adequate system

of public regulation? The vast issue clumsily

termed that of "democracy vs. privilege" is

involved. But this is not the only moment

ous problem to be faced. Shall the future

of the forests be determined by the people of

the United States or by the people of the

separate states; shall local autonomy be sacri

ficed to the centralizing tendencies of the

American nation? These are surely not mere

questions of "ways and means," for they

afi'ect the very warp and woof of American

political and economic institutions.

Passing from the issue of conservation, Mr.

Brown next considers that presented by the

suppression of competition by the growth of

powerful industrial combinations. This he

considers the chief of the new issues. To

quote:

We are confronted, let us say, with the problem

of adapting the democratic principle to conditions

that did not exist when our American democracy

arose in the world: that is to say, to a field no

longer unlimited, to opportunities no longer bound

less, and to an industrial order in which competition

is no longer the controlling principle, an industrial

order which is, therefore, no longer democratic, but

increasingly oligarchical,-which may even become,

in a way, monarchical, dynastic. To save itself

politically. democracy must therefore become aggres

sively industrial; it must somehow extend itself

into that field. Plainly, therefore, "laissez-fai'n"

can no longer be its watchword. That was the

watchword of the végime of competition. De

LA
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mocracy‘s task is twofold; it must secure for the

state. the public, the people, some kind of effective,

ultimate control over the natural sources of all

wealth; and it must also secure, in an industrial

system no longer controlled by competition. pro

tection and opportunity for the individual.

Mr. Brown here contents himself with indi

cating the issues of the new politics. His

analysis, however, leaves something to be

desired in the way of penetration. Without

the aid of the principle of free competition, the

industrial combinations could never have

intrenched themselves in their present power

ful position, and it is by virtue of that prin

dple that they maintain their supremacy,

for it is by underselling competitors that they

thrive, rather than as the beneficiaries of

special favors from the government. Repeal

of the tariff law might weaken monopoly, but

could not abolish it. The popular demand is

not so much for the extirpation of powerful

combinations as for sodal amelioration, and

it would be difficult to prove that the lot of

the ordinary workingman has deteriorated

rather than improved during the past cen

tury; his demand for social amelioration, in

fact, has largely been created by that im

provement in his lot which has already come

about through industrial expansion. The

special privileges derived from monopoly may

present a serious problem, but that problem

can scarcely be called the chief one now fac

ing American society. The workingman has

already come to long for much more than per

fect freedom of competition, with the in

equalities naturally attendant upon it in every

stage of economic history. Mr. Brown's

diagnosis of social ills is thus siiperficial. and

he fails to prescribe suitable remedies for

those ills, or even to suggest sound statesman

like policies for the "New Politics" of which

he writes.

 

HE MADE A SLIM LIVING

ONE of the prominent attorneys having

charge of the Western Union Telegraph

Company was up in Cape Breton fishing,

when he asked a raw-boned old man who had

charge of the lines of the telegraph company

about the fishing places and how the people

got along financially.

The old man replied, “Well we climb poles

in sleet and bad weather up here, fish a little,

hunt some, and all in all we make a slim

living. We do not make much, it is true,

but we get along, that is about all. Our

living is not exactly fattening, it is filling.”

The attorney was a very corpulent person,

and laughed till his sides ached, and he

replied, "I am one of the directors of this

company you are working for, and shall

see what can be done."

Sure enough, it was not long before the old

employee was pensioned on full pay.

 

SIMPSON'S ARTIFICIAL POSE

HE late Chief Justice Fuller used to de

light in telling a story about a lawyer

he remembered as a boy at Augusta, Maine.

“It was back in the days when portraits in

oil were the fad," said the Chief Justice, with

that familiar merry twinkle in his eye, "and

Lawyer Simpson, the town's Daniel Webster,

had his painted in his favorite and character

istic attitude, standing with one hand in his

trousers pocket. His friends and clients all

went to see it, and everybody remarked on its

wonderful likeness.

“But there finally came one, an old farmer,

who dissented. ‘Tain't like Simpson,’ he said

dryly. ‘No tain’t.‘

" ‘Tain't like?’ cried those present.

show us wherein tain't like I'

" ‘Tain't like,’ repeated the old man, shak

ing his head. ‘Simpson's got his hand in his

own pocket. 'Twould be more natural if he

had it in somebody else's.’ "

‘Just

A LEGAL DEFENSE OF THE DOG

HE Ohio Humane Society has made

public an interesting case of the legal

defense of the dog.

As they tell the story, Senator Vest had

been “retained as the attorney of a man

whose dog had been wantonly shot by a

neighbor."

"It is said the plaintiff demanded $200.

“When Vest finished speaking, the jury

awarded 8500, without leaving their seats.

The speech in full, is as follows:—

" ‘Gentlemen of the Jury:—

" ‘ The best friend a man has in this world,

may turn against him and become his enemy.

“ ‘His son or daughter that he has reared

with loving care may prove ungrateful.

Those who are nearest and dearest to us,

those whom we trust with our happiness

and our good name, may become traitors

to their faith.

" ‘The money that a man has, he may lose.

It flies away from him, perhaps when he needs

it most.
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“ ‘A man's reputation may be sacrificed

in a; moment of ill-considered action. The

people who are prone to fall on their knees

to do us honor. when success is with us, may

be the first to throw the stone of malice, when

failure settles its cloud upon our heads.

“ ‘The one absolutely unselfish friend that

man can have in this selfish world,-—the one

that never deserts him,—the one that never

proves ungrateful or treacherous is the dog.

" ‘Gentlemen of the jury, a man's dog

stands by him in prosperity and in poverty.

in health and in sickness. He will sleep on

the cold ground, where the wintry winds blow

and the snow drives fiercely, if only he may

be near his master's side. He will kiss the

hand that has no food to offer, and he will

lick the wounds and sores that come in

encounter with the roughness of the world.

“ ‘He guards the sleep of his pauper master,

as if he were a prince. Whenever all other

friends desert, he remains.

“ ‘When riches take wings, and reputation

falls to pieces, he is as constant, in his love,

as the sun in its journey through the heavens.

“ ‘If fortune drives the master forth, an

outcast, in the world, friendless and homeless,

the faithful dog asks no higher privilege than

that of accompanying him to guard against

danger, to fight against his enemies, and,

when the last scene of all comes, and death

takes the master in its embrace, and his body

is laid away in the cold ground, no matter

if all other friends pursue their way, there,

by the grave side will be found the noble dog,

his head between his paws, his eyes sad, but

open, in alert watchfulness, faithful and true

even to death.‘ "

 

PROHIBITION IN KANSAS

A KANSAS City lawyer sends in the

following anecdote in order to show

how thoroughly the prohibition law is enforced

in Kansas:—

The train was flying rapidly through prohi

bition Kansas. It had passed Dodge City,

when a man came rushing into the Pullman

car and shouted, “Has any gentleman in this

car got any whisky? A lady in the chair-car

has fainted."

Seventeen men bent over, opened their

grips and raised the substance in sight. The

man grabbed the nearest flask out of the hand

of the nearest passenger, raised it to his lips

and drank rapidly. As he quit, he said,

"It's just terrible.

a woman faint."

Thereupon the other sixteen fellows leaned

back, took a drink, and said, “What a shock

this is to a man's nervous system i"

It breaks me all up to see

 

ONE ON THE DECEASED

ONE George Wilson, a lawyer who had

much litigation, nearly all in which he

was personally interested as a party or as

trustee. finally passed away, and a short

funeral sermon was delivered by a member

of the bar in the presence of a few old personal

friends. The lawyer told how the old man

had been abused and maligned often, and

that in fact he had helped the poor and un

fortunate frequently and was not a bad man.

On returning from the services an old

lawyer was asked about the services and

what was said. The old lawyer replied, "For

once old George could not file a demurrer or

motion to any of the proceedings which had

taken place."

The old person who made the inquiry

replied, "Well this must be the first time

George did not move for arrest of judgment."

 

HANDCUFFS

IN Virgil is to be found the first recorded

instance of the use of handcuffs, for the

poet tells us that Proteus was thus fettered

and rendered powerless by Aristius, who

apparently knew that even the gods them

selves were not proof against this form of

persuasion.

In the fourth century B. C. an army of

victorious Greeks found several chariots

full of handcuffs among the baggage of the

defeated Carthaginians, and it is highly

probable that the ancient Egyptians had

some contrivance of the kind. The word is

derived from the Anglo-Saxon “handoop,"

whence comes evidently the slang term

“oopper."

In earliest Saxon days “hand cops" were

used for nobles, and "foot cops" for kings,

but in the 14th and 15th centuries the words

were supplanted by the terms "shack bolt"

and “swivel manacle," and the instruments

were as cumbersome as the names by which

they were known.

Up to the middle of the last century there

were two kinds of handcuff in general use.

One, known as the "flexible," was very like

those which are still used; the other kind,



The Editor’s Bag 661

called the “figure eight," were used to re

strain violent prisoners. It was so fashioned

that the captive could not move his hands,

and was universally dreaded, for the pain

caused by a limb immovably confined is

almost unbearable.

A simple but powerful device for securing

prisoners was the "twister," now abolished

owing to the injuries it inflicted. It consisted

of a chain with handles at each end. The

chain was put around the wrists, the handles

brought together and twisted until a firm grip

was obtained. The least struggle on the part

of the captive and the chains bit deep into

his wrists. Of the same nature, but made

of wire, is "la ligote," while in an emergency

whipoord has proved perfectly satisfactory.

The handcufl used in some parts of Eastern

Europe is most primitive. It consists of a

V-shaped piece of metal, in which the wrists

are inserted, the open ends being then drawn

together by means of a cross hook, which

must be kept taut the whole time.

—L0ndon Globe.

DID NOT EXPECT IT

N attorney in New York, the bulk of whose

business is collections, had an account

against the president of a Young Men's

Christian Association in a town in Illinois.

Thinking that correspondence might bring

results without forwarding the claim he wrote

the young man and pointed out the error of

his ways.

He got a prompt response and a promise

that the debt would be paid at the end of

that month, when the debtor said his salary

would be due.

As usual the end of the month came without

the promise being kept. The attorney wrote

the individual and in response received a

letter reading in part: “I had the money all

put aside to send you, but when I got home

that night I found that my wife had given

birth to a child and I was obliged to use the

money for expenses which I had not antici

pated, as I had no idea that anything of the

sort was expected."

The Editor will be glad to nniwfor t/rr': department anything likely to entertain the render: of

flu Green Bag in the way of legal anfiquztrngfucelut, and anecdotes.

USELESS BUT ENTERTAINING

. . . There were two prisoners in jail. One

was in for stealing a cow; the other for steal

ing a watch. Exercising in the courtyard one

morning the first prisoner said, tauntingly, to

the other: “What time is it." “Milking time,"

was the retort. -—-Central Law journal.

 

The jury was made up entirely of negroes,

it being a case of one negro charged with steal

ing from another.

The jury retired. An hour passed. The

judge could stand it no longer, and went in

person to the room to see what was delaying

the verdict. He found each of the jurymen

crawling around on the floor, peering under

chairs and tables, and also into corners.

“Here," he thundered, “what are you

niggers doing?"

The foreman arose, and, making humble

obeisance, answered :

"Yo’ honah, tain't no use; we jes' kaint

find no vuddict in his here room. Fact is, yo’

honah, I doan b'lieb dere's a vuddict in here

no how." —The Brief.

A story, said to be characteristic, is told

of an Arkansas judge. It seems that when he

convened court at one'fof ‘the towns on his

circuit, it was found that no pens, ink, or

paper had been provided, and: upon inquiry, it

developed that no county funds were avail

able for this purpose. The judge expressed

himself somewhat forcefullyrthen drew some

money from his own pocket. He was about

to hand this to the clerk, when a visiting

lawyer, a high priced, imported article, brought

on to defend a case of some importance, spoke

up in an aside plainly audible over the room:

“Well," he remarked, with infinite con

tempt, "I’ve seen some pretty bad courts, but

this-well, this is the limit."

“You are fined $5 for contempt, sirl Hand

the money to the clerk," he said, and when the

pompous visitor had humbly complied, he

continued :— '» ~

"Now, Mr. Clerk, go out and get what pens,

ink and paper the court may require, and if

there is any left over, you can give the gentle

man his change." —Central Law journal.



662 The Green Bag

As a prominent member of the American

Bar Association was leaving one of the

meetings at Chattanooga this summer he met

one of his colleagues who asked him what was

going on in the meeting. The prominent

member answered that Judge Blank had been

talking for over an hour. In reply to the

question of the other prominent member,

"On what subject?" he replied, “The judge

didn't say." —Chicago Legal News.

 

Henry E. Dixey was offered a cigar by a

young lawyer.

“It is easy to see," said Mr. Dixey, examin

ing the cigar, “that you are not married,

but only engaged."

"I am engaged. But how did you know?

It's a secret," cried the lawyer.

"I knew," said Mr. Dixey, “because you

have frequently offered me a cigar from your

vest pocket, and it has always been broken."

—Boston Globe.

 

Eminent lawyers are frequently amazingly

ignorant on all subjects other than law. A

good story is told of a judge who once inter

rupted a well-known patent counsel. ‘'1 am

sorry to stop you, but while I understand the

term ‘eccentric’ when applied to persons, I

must confess that I am quite at a loss to

appreciate its meaning when applied to

things." The learned counsel looked a little

puzzled for a moment and then, amid con

siderable merriment evoked by his reply,

said: "An eccentric, my lord, is a circle whose

centre is not in the centre." And a precious

good rough-and-ready definition too.

—La'w Notes (London).
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Important Liligalion

The American Sugar Refinin Company has

brou ht an action against the ommonwealth

of Liassachusetts to have the excise tax

exacted from it adjudged illegal, as a tax _on

its interstate business, amounting to a. taking

of its property without due process of law.

 

The federal grand jury which had been

investigating Chicago packers returned in

dictments against ten high officials of the Swift,

Armour and Morris concerns, Sept. 12 at

Chicago. There are three indictments against

each. The first charged a combination in

restraint of interstate trade in fresh meats.

The second charged conspiracy. The third

charged monopoly of the trade in fresh meats

by unlawful means. The investigation was

the second started by Jud e Landis within a

year. On Jan. 20, he 0 ered a grand jury

n uiry which on March 20 resulted in the

in 'ctment of the National Packing Co. and

ten subsidiary concerns.

 

The rosecution of Governor Haskell and

other efendants in connection with alleged

land frauds in Oklahoma, which has already

cost the Government largee sums of money,

came to a sudden end pt. 29, when the

Government announced that under the re

strictions laid down by the court it would be

unable to make out its case. United States

Judge John A. Marshall ruled that under a

recent Circuit Court of Appeals decision,

rendered in the Lonabaugh case, the prosecu

tion would have to prove conscious participa

tron by Haskell with the other defendants

during the three years prior to the return of

the indictment, which was in May, 1909. He

said that the decision was in some points at

variance with his own views, but he had no

alternative. S. R. Rush, special assistant to

the Attorney-General, said as the alleged con

spiracy had taken place in 1902 muc of the

evidence secured by the Government related

to acts committed before the Statute of Limi

tation as fixed by the court. The Govern

ment, therefore, asked that the case be nol

prossed.

 

Charles R. Heike, former secretary and

treasurer of the American Sugar Refining

Company, who had been called “the man

higher up" in the Sn ar Trust, was sentenced

Sept. 19 at New Yor City by Judge Martin,

in the United States Circuit Court, to serve

eight months in the New York Penitentiary

on Blackwell's Island and pay a fine of $5,000

on conviction of conspiring to defraud the

United States Government by the under

weighing of sugar. judge Martin granted a

stay of execution of the sentence pending an

appeal to the United States Circuit Court of

Appeals. John B. Stanchfield, Heike’s coun

se , gave immediate notice that an a peal

would be taken. In im osing sentence fiidge

Martin said that as Hei e had only been con

victed on one count of the indictment charg

ing him with aiding the conspiracy, instead

of all six counts, as the other defendants had

been, and taking Heike's age gsixty-six years)

and his accustomed mode 0 life into con

sideration, he would be inclined to suspend

sentence altogether. But as punishment must

be inflicted as an example, he could not follow

his personal inclination.



The Legal World 663

Penonal

Judge John H. Light of Hartford, Ct., has

been ap 'nted Attorney-General of Connecti

cut to the unexpired term of Judge Mar

cus H. Holcomb.
 

Gordon E. Sherman, an associate editor of

the Bulletin of Comparative Law of the Ameri

can Bar Association, has been ap inted

Assistant Professor of Comparative w in

the Yale Law School.

 

Lord Halsbury celebrated his eighty-fifth

birthday on Saturday, Sept. 17. He has only

three predecessors among the Lord Chan

cellors of the Victorian era who attained a

greater number of years. Lord St. Leonards

died at ninety-three, Lord Lyndhurst at

ninety-one, and Lord Brougham at eighty

nine.

 

The oldest living college graduate in the

United States is believed to be William

Rankin, who was graduated from Williams

College in 1831 and who on Sept. 15 was one

hundred years old. Mr. Rankin was a lawyer

of distinction until he retired some years a 0.

He was also, for many years, treasurer of are

gloardhof Foreign Missions of the Presbyterian

urc .

 

Dr. Woodrow Wilson, president of Princeton

University, was nominated for Governor of

New Jersey at the Democratic state conven

tion meeting at Trenton Sept. 15. Dr. Wilson

was nominated on the first ballot and received

forty more votes than the requisite number.

His nomination was brought about by the

efiorts of the Democratic state leader and of

a number of independent Democrats.

 

Henry L. Stimson, whose work as the govem

ment prosecutor of the sugar weighin frauds

in New York forced him into nationaf romi

nenm, was nominated for Governor 0 New

York at the Republican Convention held at

Saratoga late in September. Dean Ezra R.

Thayer of the Harvard Law School, who knew

Mr. Stimson during his two student years in

Cambridge, has paid an interestin tribute to

Mr. Stimson, for whom he finds it ard to find

words of praise too strong to do him justice.

Mr. Thayer has said: ‘Other prosecutin

officers have deservedly enjoyed great natio

prominence as the result of achievements not

to be compared with what Mr. Stimson per

sonally accomplished in the Sugar Trust cases.

In that matter, as in others, his conduct of

his office stands as a model for the future,

and the wisdom which he showed in choosing

his associates, as well as the quiet and efl’ec

tive despatch of business during his adminis

tration, may be taken as earnest of his ca ac

ity for executive oflice. In the light 0 his

character and equipment, and his record as a

man and a lawyer, it is not too much to say

that he would be a worthy successor to

Governor Hughes."

I

fudge {Baldwin Nominated

Ex-Chief Justice Simeon E. Baldwin of New

Haven was nominated by acclamation for

Governor of Connecticut at the state Demo

cratic convention Sept. 8. Judge Baldwin

was nominated by Dean Henry Wade R era,

his collea e on the faculty of the Yale w

School. ean Rogers made an eloquent

political speech the course of which was fre

quently interrupted by rounds of a plause.

In accepting the nomination, t e learned

Professor of International and Constitutional

Law at Yale made a characteristic speech ex

tracts from which, as re rted by the news

pa rs (the diction will ardly be recognized

as ud e Baldwin's own), are as follows :—

"This is the first time for nearly eighteen

years that I have had an o portunity to speak

my mind at a political gat ering.

"We have the old-fashioned notion in Con

necticut that a judge should be kept out of

politics, and while on the bench it was my

endeavor to follow that rule, and content

myself with casting a silent vote, now I

have recovered the rivilege of free speech,

and I am glad to use it before this convention,

which has done me today so great an honor.

“It is, I believe, an hour of opportunity for

the Democratic party, the country over. The

people are tired of the Republican party,

tired of its sweet content in living on the

canned reputation of what it was half a cen

tury ago.

"All the power of the federal Government

is given in the Constitution of the United

States and strictly defined by the Constitu

tion of the United States. It can be increased

through executive or legislative or judicial

action, by usurpation of what belongs to the

states or by u ation of what the people

have reserved to t emselves, and in no ot er

way. We of the Democratic party are against

such usurpation,—against a policy of imperial

centralization."

At the conclusion of the speech there was

long and loud applause.

 

Mircellaneolu

An innovation is likely to be attempted this

winter by the Superintendent of Documents

at Washington, in response to the demand

for printed copies of laws enacted by Congress

immediately after that passage. A circular

will be sent out inviting subscriptions for the

ship laws, as they are called, and if a sufli

cient number of subscriptions are received to

warrant the expense of undertaking the print

ing of the federal laws in this manner, they

wil be mailed with promptness after their

passage to the subscribers.

 

The International Maritime Conference,

sitting at Brussels in Se tember, after pro

longed discussion reacheg an agreement on

the extremely difficult questions of salva e

and collision. Draft treaties on these su -

jects were unanimously agreed upon, and the
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signing of them will only be a matter of days.

T e nations represented at the Conference

were Great Britain, France, Germany, Austria

Hun ary, Ital , Russia, Belgium, Holland,

all t e other European nations, the United

States, most of the South American republics

and Japan. There was an attendance of

sixty-four delegates.

 

The quin uennial report of the Harvard

Law School lass of 1905 contains interesting

figures regarding the earnings of over 15

members. The average monthly earnin s of

these men over office expenses were 216.

The lawyers, however, are earning consider

ably less than those of the class who have

deserted the practice of law and gone into

business. The eleven men who have done this

are earning an average of $334 a month above

expenses. Of those practising law, the men

on the Pacific coast are doing the best finan

cially, their avera e earnings being $308 a

month. Those in ew York city come next

with an avera e of $267, while those in Massa

chusetts are owest with an average of only

$167 a month.

 

The International Conference on State and

Local Taxation met in Milwaukee the first

week in Se tember. The resolutions adopted

condemne the general property tax, so far

as it applies to personal property, as unjust

and inequitable, and from the testimony given

rt ap ared that none of the states that had

repu 'ated this system had any desire to

return to it. The conference recommended

an investigation by a committee of the Inter

national ax Association of the question of a

practical substitute for the personal tax as

well as the methods of administering taxation

laws. general] in the several states and

rovinces. T e papers and addresses dealt

argely with the taxation of co orations and

the administration of tax laws y state com

missioners.

 

The Columbia Law School opened its regular

term this fall in a new building given b an

anonymous donor and known as Kent all.

It stands at the northwest corner of Amster

dam avenue and 116th street, and has a well

equip (1 library, extraordinary in size and

comp eteness. The shelf capacity is 25,000

volumes, and there are tables and chairs for

about 335 students. On the floor below the

library at the street level modern and well

lighted locker rooms, social and moot court

rooms have been constructed. The comple

tion of the law building marks an epoch in the

history of one of the famous law schools of

America. Althou h Columbia, as King's Col

lege, established t e first professorshi of law

in America back in 1773, the law 001, as

such, has been in a temporary home.

 

_As_ members of the Railroad Securities Com

mission created by Congress to investigate

the issuance of railroad stocks and bonds and

secure data bearin on alleged overcapitaliza

tion, President Ta t has ap inted the follow

ing: Arthur T. Hadley, resident of Yale

University, chairman; Frederick Strauss of

the New York banking firm of Seligman&

C0., vice-chairman; Frederic N. Judson, the

eminent lawyer of St. Louis; Walter L. Fisher

of Chicago, expert in traction matters and

vice-president of the National Conservation

Commission; and Professor B. H. Meyer of the

department of political economy in the Uni

versity of Michigan, chairman of the Wisconsin

Railway Commission. President Hadley has

a pointed as secretary of the Commission

b illiam E. S. Griswold of the New York City

ar.
 

A party of one hundred and fifty delegates

to the International Prison Congress made its

tour of the United States, by a special train

of Pullman cars, September 18-28. Nearly

fifty countries were represented, the hundred

foreign delegates being entertained at the ex

nse of the Government. The itinerary was

rom New York to Chicago and then by way

of Indianapolis and Louisville to Washington,

nal institutions everywhere alon the route

ing‘ visited, including Blackwe '5 Island,

the ew York State Reformatory at Elmira,

the New York State Prison at Auburn, the

State Agricultural and Industrial School at

Indust , N. Y., the State Reformatory at

Mansfi d, 0., the Indiana Women's Prison,

the Indiana Girls’ School, the Indiana Boys’

School, and the Indiana State Reformatory

at Jefiersonville.
 

The National Civic Federation has effec

tively organized a movement to establish

permanent councils in each state to ca on

the work for uniformity in legislation. ith

the assistance of Governors of States and

leading business men, councils have been

organized in the following states: Maryland,

Connecticut, Ohio, Indiana, Illinois, Missouri,

Kansas, Nebraska and Wisconsin. A depart

ment of the Civic Federation for New England

was formed in Boston Sept. 23. By Novem

ber the Civic Federation expects to have

formed 0 nizations in every state in the

Union, an to have agreed on the bills now

under discussion throughout the country so

that they ma be presented to every state

legislature in t e coming winter. Some of the

questions on the list for the coming campaign

are, conservation of natural resources, divorce,

regulation of railroads and quasi~public utili

ties, good roads and automobile regulation,

reform in legal procedure, pure food and

grugs, and compensation for industrial acci

ents.
 

Two new laws went into effect in New

York City on Sept. 151;, that establishing a

Domestic Relations Court, with jurisdiction

over all cases involving discord between hus

band and wife, such as abandonment, non

support, or cruel and abusive treatment, and

that dividing the Night Court into two
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branches for the two sexes. On Septem

ber l Magistrate Cornell opened the Domes

tic Relations court in Yorkville and Ma 'strate

Barlow opened the Ni ht Court for omen

in Jefferson Market. he object is to secure

greater dispatch and uniformity of adjudica

tion, as it is expected that the magistrates

will become specialists in the class of mses com

ing before them. The Domestic Relations court

will enable women to avoid exposing themselves

and their children to contactI with the type of

criminal coming before the district courts,

and the Night Court for Women will more

fully protect the communit by providing

means for more effectually ealing with the

social evil, one of the new features of the law

bein compulsory examination by a physician

of a women convicted of soliciting and their

removal to a hos italif necessary. The Ni ht

Court is said to the first law court ex u

sively for women ever created.

 

The sixteenth conference of the Inter

Parliamentary Union for the Promotion of

International Arbitration opened at Brussels,

Belgium, August 29, with three hundred dele

ates present. Au uste M. F. Beernaert, the

elgian Minister 0 State, presided. In his

opening address M. Beernaert said that

despite the rapid progress of the cause of

arbitration and mediation the world was livin

in a regime of armed peace, with 14,000,

men under arms at a cost annually of $1,000,

0O0,000. The conference avoided direct action

upon Secretary Knox’s proposition to confer

the powers of a Court of Arbitral Justice upon

the International Prize Court, because the

convention creating the latter on Oct. 18,

1907, has not yet been ratified. Instead the

conference unanimously adopted a resolution

which, while "rendering homage to the senti

ments which inspired the American proposi

tion," simply urged the powers to ratify

promptly the treaty "independently of any

question concerning the o nization of a

permanent court of arbitra justice." The

resolution introduced by Congressman Richard

Bartholdt of Missouri, chairman of the Ameri

can delegation, instructing each national dele

gation to urge its respective Parliament to

piss resolutions in favor of a third Hague

nferenw in 1915, was adopted.

 

Necrology- The Benchv

Baker, Duncan j.—At Charleston, S. C.,

Sept. 1, aged 39.

Baxter, Edwin.—At Los Angeles, Se t. 7,

a ed 79. Formerly probate judge at rand

aven, Mich.

Carr, Arthur.—At Hyattsville, Md., Sept. 1,

aged 74. Was considered the oldest justice

0 the peace in Maryland in point of service.

Hart, William N.—At Nashville, Sept. 4.

Was the county judge who presided over the

trials of the Coopers for killing ex-U. S.

Senator Carmack.

Hartkofi, Clarence R.—At Hamilton, 0.,

Sept. 11, aged 35. Probate judge; former

city solicitor.

Illerritt, Samuel A.—-At Salt Lake City.

Last Justice of the Supreme Court of the terri

tory of Utah; appointed by President Cleve

land; served for years as Democratic national

committeeman from Utah.

Scott, ]. B.—At Cordele, Ga., Sept. 24.

Member of the Georgia constitutional conven

tion of 1877.

Sullivan, Theodore L.—At Troy, 0., Sept. 28,

Judge of State circuit court.

Teall, George C.—At South Haven, Mich.,

Au . 31, aged 70. For fourteen years judge

of an Claire county, Wisconsin.

Wachenheimer, L man W.—At Sandwich,

Mass., Sept. 21. ormer police judge and

prosecuting attorney.

 

Necrology—The Bar

Abbott, Nathaniel Thurston-—At Sanford,

Me., Oct. 4, aged 38. Professor of Equity in

Boston University Law School since 1902,

in which year he was graduated from that

institution at the head of his class; represen

tative in legislature in 1903.

Additon, Banning C.—At Bangor, Sept. 18,

aged 64.

Ambrose, john L.—At Philadelphia, Sept.

19, aged 66. Clerk of the Middlesex county

courts in Massachusetts for forty-one years.

Andrews, William H.—At Durham, Conn.,

Sept. 6, aged 62. Graduated from Columbia

Law School in 1867; for twent ears a law

artner of the late Charles T. i son of New

ork City; retired five years ago.

Barron, Jacob T.—-At Kansas City, Mo.,

Sept. 16, aged 56. Member of the firm of

Barron, Moor & Barron, Columbia, S. C.,

and counsel for the Pullman Company, Ameri

can Bridge Company and the Atlantic Coast

Line; prominent Freemason.

Bennett, Charles C.—At Middleton, N. J.,

Sept. 8, aged 60. With legal department of

the Pennsylvania Railroad.

Bergstresser, james Calvin.-At Fountain

Springs, Pa., Sept. 28, aged 59. Editor and

proprietor of the Insurance World.

Berry, Cabell R.—At Franklin, Tenn., Aug.

27, aged 62. Three times Mayor of Franklin;

former speaker of Tennessee senate; Confeder

ate veteran.

Boyd, Archibald, C.—At Chicago, Sept. 11,

aged 44. Professor in the Boston University

Law School since Oct., 1904; was graduated

from Dartmouth with honors, and from law

school of Universit of Minnesota; former

member of stafi of est Publishing Co. and

later chief reviewing editor of the American

Law Encyclopedia; author of several legal

works, and taught criminal law, partnership

and wills and administration.

Branch, Austin-At Augusta, Sept. 4, aged

30. Brilliant young lawyer of Georgia; re

cently elected representative in the legislature.
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Brayion, Gen. Charles R.—At Providence,

Sept. 23, aged 70. Known as “blind boss"

Brayton, he was the controlling force in the

Republican party for forty years; "Brayton

ism" was long an issue in his own party; had

brilliant war record.

Brown, julins L.—At Atlanta, Ga., Sept. 5,

aged 63. Graduate of Harvard Law School

in 1871; former railroad counsel; succeeded in

establishing right of a railroad in Georgia to

separate its passengers of different races.

Crowley, Thomas H.—At Providence, Aug.

30, aged 53. Actively interested in town of

Bristol, R. I., where he practised.

Fife, Clayton E.—At Philadelphia, Se t. 4,

aged 67. Lawyer and former reporter 0 legal

news for the Philadelphia newspapers.

Fraser, Duncan Cameron.—-At Guysboro,

N. 8., Sept. 27, aged 65. Lieutenant-Governor

of Nova Scotia; representative in legislature;

member of the House of Assembly and the

Canadian House of Commons.

Fry, Charles.—At Bar Harbor, Sept. 3,

aged 60. Had ractised law in Boston since

1885; native of hiladelphia and old resident

of Bar Harbor.

Gillette, john-At Canandaigua, N. Y.,

Aug. 31, aged 76. Railroad and insurance

attorney.

Gilpin, H00d.—At Media, Pa., Sept. 13,

aged 57. Former assistant United States

Attorney; son of a former mayor of Phila

delphia.

Gleason, john ].—At Flushing, L. I., aged

64. Was graduate of Columbia Law School

and member of New York County Lawyers

Association.

Hanaford, Francis W.—At Plainfield, N. 1.,

Aug. 30, aged 62. Patent lawyer in New

York for nearly twenty-five years.

Harder, Edson R.——At Valatie, N. Y.,

Se _t. 14, aged 61. Prominent in Democratic

po tics.

Hatch, Charles S.—At Pe , N. Y., Aug. 27.

aged 56. Former assistant istrict Attorney

and clerk of the Supreme Court in Erie county,

Hoyt, Benjamin L.—At Peen Yan, N. Y.,

Sept. 12, aged 92. Said to be oldest practis

ing attorney in the United States.

King, Henry W.—At Cambridge, Sept. 3,

aged 54. Graduate of Harvard Law School;

had large practice in Worcester, Mass.

Kingsbury, Frederick ].-—At Litchfield, Ct.,

Oct. 3, aged 87. Lawyer and banker of

Waterbury, Ct.; writer on Colonial history;

former mimber of the Yale Corporation.

McFadden, Harry A.——At Hollidaysburg,

Pa., Sept. 15, aged 49. Prominent attorney

rigid 'ournalist; author of "Rambles in the

ar est."

McNeil, H.—At Indianola, 1a., Sept. 23,

age 74. Brilliant Iowa lawyer; assisted the

state in the Hossack murder trial.

23McPherson, William _].—At Rochester, Aug.

Munn, Henry E.—At Washington, D. C.,

Sept. 1, aged 84. Member of the Wisconsin

legislature in 1859; one of the organizers of the

Princeton Alumni Association; former patent

lawyer in Washington.

Na htaly, ]0seph.—At San Francisco, Aug.

29. as graduated from Yale in 1863; for

ears a partner of Judge 1. B. Crockett in San

rancisco.

Oates, Gen. William C.—At Montgomery,

A1a., Sept. 9, aged 75. Fotmer Governor of

Alabama; member of Con 55 from the forty

seventh to the fifty-thi session; cham ion

of the Torrey bankru tcy bill; in 1888 ept

the House in a de ock for ei ht days by

leading the filibustering against t e direct tax

bill; conducted the investigation into the

Homestead troubles of 1892, as a member of

the Judiciary Committee.

Paddock, George L.—At Chicago, Sept._11v

aged 77. Lawyer of fifty-one years’ practice.

Peak, john L.—At Kansas City, Sept. 24,

aged 71. Ap inted Minister to Switzerland

by President sleveland in 1895.

Plank, Charles M.—At Reading, Sept. 17,

aged 50. Prominent Republican; county charr

man for several years.

Proctor, Frank W.—At Franklin, N. H_.,

Sept. 21, aged 60. Practised for two years in

Kansas; later member of Boston firm of

Upham & Proctor; cousin of Edna Dean Proc

tor, the writer.

Rifle-r, Al red.-—At Frederick, Md., Sept. 22,

aged 54. ustice of the peace; former secre

tar-y of state senate.

Rodd , George E.—At New Bloomfield, Pa.,

Sept. , aged 48. Graduate of Princeton.

where he won a scholarship at University of

Berlin; held chair in Princeton Theological

Seminary for a time; admitted to bar about

ten years ago.

Rawlands, Orville L.—At Carbondale, Pa.,

Au . 30. Former district attorney; brother

of nator Miles Rowlands.

Scott, Kidder M.—At Genesee, N. Y., Aug,

23, aged 70. Graduate af Yale; practised at

Genesee and entered Assembly; introduced

bill that created State Board of Charities.

Sweeney, Edward D.——At Rock Island, 111.,

Sept. 14, a ed 77. Corporation lawyer and

financier; nited States commissioner.

Updegrafl, Thomas.—-At Dubuque, 1a., Oct.

4, aged 76. Former state representative;

later Congressman for several terms from

fourth Iowa district.

Walker, Edwin.—At Wequetonsin'g, Mich.,

Sept. 2, aged 78. Dean of the Chicago bar;

rominent corporation lawyer; special counsel

or the United States in the conspiracy case

against Eugene Debs arising from the great

railroad strike of 1894.

Williams, Charles H.—At North Adams,

Mass, Oct. 2, aged 73. Prominent New York

corporation lawyer; reorganized several large

corporations; once employed as a surve or for

the Union Pacific; nephew of the late nited

States Senator Dawes.
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Mr. Justice Darling

BARRISTER was once conversing

with that brilliant head of the

bar, Sir Richard Bethell (afterwards

Lord Chancellor Westbury), when Bethell

remarked that the world was made

up of but two classes, the foolish and

the designing. "Where then are you

and I to be placed?"

"My dear sir," replied the future

Lord Chancellor, with his winning smile,

“the simplicity of your inquiry assures

me that we should not go into the same

lobby.”

In England the Judges of the High

Court (as well as many subordinate

judges and masters) are nominated by

the Lord Chancellor. This is as much

a perquisite of his office as the salary

he draws. No one questions his right.

The power is cloaked in decent con

stitutional language as is usual in

England. "Her Majesty has been

pleased to approve the appointment

of Mr. C. J. Darling, Q.C., to be one

of the Judges of the High Court." The

steel gauntlet of the Lord Chancellor

is concealed under Her Majesty's velvet

glove. There are many currents in

public thought and life, which tend to

make the system work for the benefit

of litigants. In the first place the Lord

Chancellor has not risen to be the

foremost man in his profession without

learning the lesson of noblesse oblige.

Then (as sometimes happens) when a

political appointment is made and one

of Westbury’s designing (or foolish)

persons is nominated, the bar come

to the rescue and teach him his duties.

The relations of judge and bar in

England are so close that a virtual

partnership exists between them—a

partnership largely for the public good.

We have heard a cynic apostrophize

our judicial bench as Bar & Co.——a firm

in which the bar are the senior partner.

Much depends on the judge. With a

strong judge, like Lord Mansfield or

Lord Blackburn, the bar play a sec

ondary part in the drama of the court,

but with a weak judge the positions are

reversed. It is a healthy tradition of

the bar that the judge represents the

King while seated on the bench. All

in court rise to their feet when the judge

enters the court, and again when he

leaves; this is a mark of respect not

to the man, but to the principle of the

subordination of all to the law. A

disrespectful word to the judge is a

slight to that invisible spirit of justice,

which should be enthroned in the hearts

both of kings and of their subjects;

such thoughts as these have a restrain

ing influence even on a domineering

counsel and induce him to treat the

presiding judge at least with outward

respect. It can be well understood

that with an able bar practising before

him, a judge (if not absolutely incom
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petent) becomes a fair lawyer after

reaching the bench, and in a few years

is regarded as one of the good bargains

of the state.

The greatest Liberal lawyer from the

second to the third Premiership of Mr.

Gladstone (1880-95) was Sir Charles

Russell. He was never Lord Chancellor,

because the woolsack, like the throne

of the United Kingdom, is closed to

Roman Catholics. In 1885 Sir Charles

Russell was the Liberal candidate for

South Hackney. Russell was not to be

allowed a walkover, but the difliculty

was how to find an opponent of first

rate ability who was willing to fight

a hopeless seat. Such a candidate was

found in a young barrister, not over

burdened with professional work, of

the name of Charles Darling. To

make him at least the professional equal

of his redoubtable opponent, Lord

Halsbury made him a Queen's Counsel.

Equipped with a silk gown and with

brains of a high order, Mr. Darling,

Q.C., stepped into the South Hackney

arena to oppose Sir Charles Russell,

Q.C. The conferring of silk gowns

on stuffed gownsmen (Le. Junior Counsel)

is another prerogative of the Lord

Chancellor. He can confer or withhold

“silk” entirely as he thinks fit. Lord

Westbury refused “silk” to Mr. George

Jessel (afterwards Master of the Rolls)

as long as he remained in office. The

present Lord Chancellor (all of whose

appointments have been made with a

single eye for public ends) has scmples

about conferring "silk” for fear of

flooding the Inner Bar and thus working

an injustice to existing K.C’s.

To return to South Hackney, in 1885

Sir Charles Russell was returned to

Parliament. Mr. Gladstone introduced

his first Home Rule Bill in 1886, and its

rejection by the House of Commons

was followed by another general election.

Mr. Darling again opposed Sir Charles

Russell and was again beaten. In

February, 1888, Mr. Darling was elected

Conservative MP. for Deptford and

represented that suburban constituency

until his promotion to the bench. He

continued his pleasant recreations of

writing, speaking, hunting, and painting,

but it may be fairly said that he was

not often seen in the law courts. How

ever, there was a providence in the person

of the Lord Chancellor Halsbury “sitting

up aloft." who, as Dibdin _expressed it,

was “looking after poor Jack.”

Mr. Darling was a delightful com

panion, brightening up any subject,

however abstruse and learned, with his

wit and fancy. His letters to the Times

were always worth reading. In October,

1897, he wrote to the Times about a

curious French coin. A week later

he wrote a letter, attacking Mr. John

Morley (lately the Secretary of State

for India). “The insincerity of the

whole manoeuvre [¢'.e. Mr. Morley’s

speech to his constituents about the

taxation of ground rents] is made plain

when one reflects that did Mr. Morley

and his friends really wish, on their

return to Mike, to tax ground rents,

nothing is easier. The Chancellor of

the Exchequer could do it in his money

bill-which the Lords could not touch.”

Subsequent events have made interest

ing the obiter dictum, which we have

underlined. We also quote the words

to show that Mr. Charles John Darling

belonged to that band of intellectual

gladiators which from the times of

Canning and Disraeli have been re

tained by the Tory Party.

On October 28, 1897, Lord Chancellor

Halsbury appointed Mr. Darling a Judge

of the High Court. England is a. con

servative country. When a judicial

job is perpetrated, it is received with

disapprobation, butg‘with silent dis
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approbation. It is extremely rare that

the dissatisfaction appears in print.

What cannot be remedied had better

be endured. On the occasion however

of Mr. Darling's appointment to this

high ofiice, the disapproval of the

public found voice in a leading article

in the Standard, the most conserva

tive of Conservative papers. As far

as we know, no judicial appoint

ment had ever been unfavorably com

mented on by the press during

Queen Victoria's reign except in the

case of Colin Blackburn, afterwards

Lord Blackburn.

Blackburn (unlike Mr. Darling, who

was educated privately.) was at Eton and

Trinity College, Cambridge. He (unlike

Mr. Darling) was neither a literary man,

nor a politician, nor a witty speaker.

He had reported in the Queen's Bench

with Macaulay’s devoted friend Thomas

Flower Ellis, and had written a book

“On Sales” which was the standard

work until superseded by that of Mr.

Judah T. Benjamin, K.C., formerly

Minister of War for the Confederates.

Thus it will be seen that Mr. Haldane,

K.C., is not the first lawyer of eminence

who has filled the post of War Minister.

Blackburn had had some commercial

practice in Liverpool, but after twenty

one years at the bar he was still a Junior,

when in 1859 to the amazement of

every one he was appointed a Puisne

Judge of the Queen's Bench.

Lord Campbell was then Lord Chan—

cellor. While presiding over the Queen's

Bench Lord Campbell had discovered

the merits of his fellow Scot. It is

indeed said that Mr. Blackburn wrote

out some of Lord Campbell's judgments,

just as Francis Hargrave (the counsel

in the Habeas Corpus case of James

Sommersett, the negro) is admitted

to have primed Thurlow with authorities

and arguments for his judgments as

Lord Chancellor.1 “Who is the new

Judge? Who is to take the place of Mr.

Justice Erle? He is a certain Mr. Colin

Blackburn. Everybody has been going

about town asking his neighbor, Who is

Mr. Colin Blackburn? . . . The only

reason that can be assigned for this

strange freak of the Chancellor is that

this new Puisne Judge is a Scotchman."

(The Times for June 29, 1859.) As results

proved, never was a more competent law

yer appointed to the bench than in the

person of Mr. Colin Blackburn.

He presided with conspicuous fairness

at the trial of the Manchester Fenians

(1867), and charged the grand jury

on the trial of John Edward Eyre,

Governor of Jamaica. He died many

years afterwards, having won a higher

place in the judgment both of lawyers

and of the public even than Lord

Campbell himself. History repeats it

self. The appointment of Mr. Justice

Darling was regarded at the time (1897)

as a political job. As a matter of fact

and as results have proved,a better

appointment could not have been made.

Mr. Justice Darling becomes every day

more indispensable as a public servant.

It would be difficult to replace him.

'In many respects he is one of the best

common law judges we have. The first

case in which his name appeared in the

Times was a registration appeal-a

point turning on election law—in which

the two former political opponents in

South Hackney agreed in their judg

ment. The third judge of that court

was the late Mr. Justice Wright (a man

sincerely regretted), who had been a

Liberal candidate in a neighboring

constituency to South Hackney. Politics

are a power in England, but happily an

English judge puts away politics with

other childish things.

 

‘ Lord Chancellor from 1778 (with breaks) to 1792.
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There are two sides to our common

law courts. One side deals with the

loosening of legal knots and the other

with the loosening of human knots.

The issues of one arise out of commercial

transactions and contracts; the issues

of the other out of slanders, libels, and

torts. If you wished to see the late

Lord Blackburn at his best, you would

have visited his court during a legal

argument without a jury; if you desired

to see Mr. Justice Darling at his best,

you would visit his court when witnesses

were giving evidence in a libel, slander,

or running-down case.

It is a curious fact that the average

layman, on hearing that A has said

that B has had a child before her

marriage, utters a horrified exclamation.

It does not occur to him to require

convincing evidence that A ever made

such a. statement. Unfortunately a

jury occasionally take the bit in their

mouth, and seem to fix the measure

of damages first and to consider the

strength of the plaintiff's evidence next.

There can be no doubt that nature

made Mr. Justice Darling a defendant’s

judge. His mental bent is to look with

healthy scepticism on the statements

of a plaintifi who has brought an action

for compensation for alleged injuries

against a railway or omnibus company.

Every lawyer knows What a cloud of

perjurers often darkens the court on

the hearing of such a case. It requires

all the acuteness of a judge and all his

tact with the jury to present the com

mission of some grave act of injustice.

Exaggeration and false sentiment poison

the air of the court. It is then that the

alertness and keenness of Mr. Justice

Darling's intellect delights all in court

except the plaintifl. He points out

discrepancies in the evidence of the

plaintiff’s witnesses, which even the

defendant's counsel have overlooked,

and in his summing up directs the jury

clearly, but never in an overbearing

manner. He knows the difierence

between riding on the snaflle rein, and

needlessly using the curb.

There is another aspect of the Eng

lish law which should be briefly referred

to. England, unlike France, possesses

no code. Certain branches of English

law have been codified by four statutes,

viz. the Bills of Exchange Act, 1882;

the Partnership Act, 1890; the Sale

of Goods Act, 1893; and the Marine

Insurance Act, 1906. But important

as these branches are, they are but

four streams which feed the immense

ocean of English litigation. The greater

part of English law remains uncodified,

and a great part of English law is as

much judge-made today as in the days

of Lord Chief Justice Holt. It neces

sarily follows that while a careful and

painstaking man might prove an ex

cellent mouthpiece of the Napoleonic

Code, much more than an ability to

take pains, important as that is, is

required of a man who aspires to be a

good English judge. He is part of a

living system, which grows and de

velops and which is not mummified in

any code. He must himself be a living

man, with his mind growing like Goethe's

to the last hour of his life. Even the

statutes of the realm have to be con

strued by the judge. In common

parlance no man in England has more

hourly need of his wits than one of

His Majesty's judges. We may apply

to Mr. Justice Darling the words of

the Times, written on English judges

generally. He is a man “like ourselves,

who moves with the times, and is sen

sibly aflected by the ways of looking at

things which happen to be in fashion

among thoughtful or influential persons.

Thus the law is always reflecting the

tendencies of the age, and maintains
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its majestic supremacy, because it is

based upon the people's will."

Mr. Justice Darling is of extremely

youthful appearance, and possesses a

mind as active as his body. He belongs

to that limited number of judges who

temper their knowledge of law with

knowledge of human nature and letters.

First and foremost comes Lord Bacon,

whose genius did not stand in need of

posterity robbing Shakspere of his

laurels to add to his; then Lord Mans

field, of whom Pope wrote,

How sweet an Ovid was in Murray lost;

Lord Brougham, of whom a cynic

remarked that if Brougham had known

a little law he would have known a

little of everything; Lord Campbell,

who by his Lives of the Lord Chancellors

added a new terror to death; Mr.

Justice Talfourd, the friend of Charles

Lamb and the author of “Ion,” who

died on the bench at Stafford just after

addressing the grand jury:

Gone to its God was the soul-—and borne back

a corpse to the Lodgings.

Naked the one as it came; robed the rest in

the scarlet and ermine.‘

The late Lord Justice Bowen, the

translator of “Virgil," was the greatest

of all our literary judges. William

Wilberforce wrote of Lord Kenyon’l

that he brought cases home, as

another man would crack walnuts when

sitting téte-d-téte with Lady Kenyon

after dinner. Lord Mansfield, in spite

of his literary tastes, used to look up

cases while his guests were playing

cards. “I play my rubbers at this

work," he once remarked. Mr. Justice

Darling is too catholic in his tastes

and too sensible to be blind to the uses

of leisure. In his "Scintillw Jan's,”

,The house in which the Judge'is lodged when

traveling on circuit is called his Lodgings. "On the

Oxford Circuit," by Mr. Justice Darling.

' Lord Chief Justice of England from 1788 to 1802.

 

written by him while still a Junior,

he gives us a clue of his favorites among

judges. In a chapter on "Judges” he

quotes the judgments in extenso of

Lord Coleridge, Lord Justice James,

and Chief Baron Kelly.

Lord Coleridge's‘ judgment in a case

where the defendant had called the

plaintiff a villain is a model of irony.

We can only quote the concluding sen

tence: “The defendant must have judg

ment with costs, if he can get them.”

“My dear Garrick," said Lord Mansfield

to his friend, the actor, "a judge on the

bench is now and then in your whimsical

situation between tragedy and comedy:

inclination drawing one way, and a long

string of precedents the other.” We

never felt the truth of these words more

forcefully than in reading the judgment

of Lord Justice James re John Sinister,

deceased. This fine judge was of the

Falstaff physique, and so far as humor

went of the Knight's mind. As a

member of the Judicature Commission

he urged the total abolition of pleadings.

The facts in re Sinister were extremely

simple, though out of the common.

William Saltire had a natural son,

called John Sinister. John Sinister

made his will, leaving certain property to

"my father.” John Sinister died, leaving

William Saltire him surviving. Litigation

arose as to whether William Saltire, was

entitled to the bequest as the “father"

of John Sinister. Mr. Vice Chancellor

decided in favor of William Saltire.

The other side appealed and in the

Court of Appeal Lord Justice James

delivered the judgment of the Court,

allowing the appeal and disallowing

the claim of William Saltire. His

judgment is a model of perspicacity

and pathos. "It is gratifying, most

gratifying to know," concludes Lord

 

‘Lord Chief Justice of England and father of the

present Lord Coleridge, a Judge of the High Court.
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Justice James, “that John Sinister has

found the conclusion to the long dilemma

of his life, and that now after the close

of his isolated existence he at last

reposes in the arms of his only legitimate

parent—his mother Earth.”

There is only one occupant of the

English bench of today who could

deliver a judgment with the quali

ties of Lord Justice James’s judg

ments, and that is Mr. Justice Darling.

Long may he sit on the bench, and

wage war against perjury and false

sentiment.

The Disagreeing Jury Failed to Disagree

By JUDGE A. G. ZIMMERMAN.l

T was a score of years ago, more or

less, when United States District

Attorney Harold Brown leisurely

sauntered into the law oflices of his

friend Jim Johnson.

The two had been associate law clerks

of a distinguished Senator in those same

ofiices some seven or eight years before.

Brown, however, then had about com

pleted his legal novitiate, and since had

been quite successful at the bar and in

politics, as his honorable official position

so early in his career indicated. Johnson,

on the contrary, found himself obliged

to rehabilitate his finances by going

back to teaching for a time, before

completing his course and engaging in

the practice of law. His legal career

was therefore mostly before him as yet,

and his time not especially valuable.

"How are you, Jim? Pretty busy

this morning?" said the District At

torney, as he glanced into the private

office.

"Oh hello, Harold! Come in. Never

too busy to talk to you. Pull up that

swivel chair there.

"Fact of the matter is,” continued

Johnson, smilingly, after the two lawyers

were familiarly settled, "I'm not espe
 

1 Of the Dane County Court, Madison. Wis.

cially rushed, and am simply ‘copying

pleadings.’ "

This was a standing joke between

them since student days.

It seems that when Johnson first

became junior law clerk as a sort of

fag to the senior, Brown one day gave

the newcomer a complaint to copy.

Johnson went faithfully to work, and

being an ex-school teacher thought he

could improve on the phraseology and

thus make the “copy” read more

smoothly than the original. He accord

ingly made his “improvements" and

proudly exhibited his work when com

pleted to his immediate superior.

Brown looked at the new clerk dis

gustedly, and impressed upon him his

first legal lesson by saying :—

“You darn fool, don't you know

enough to know that a copy means a

copy, even to the crossing of the t’s and

dotting of the 'i’s?

“Besides," he added, “you're not

supposed to know about pleadings,

but you are presumed to have common

sense. As old Dean Sloan would say,

I guess that is ‘a violent presumption’

in your case.”

After some reminiscent conversation

concerning student days, the government



The Disagreeing jury Failed to Disagree 673

attorney informed his friend that on his

suggestion the federal judge had ap

pointed Johnson to act as counsel for

an indigent prisoner who had been

indicted for burglarizing a post-oflice

in an adjoining county.

“There isn't anything in it for you

except the advertising, but that doesn't

amount to much," proceeded the attor

ney. “The fact is, the scamp is as guilty

as he can be, and I have a dead-open

and-shut case against him, but he ob

stinately refuses to plead guilty and

I've got to try him."

“But say, Harold, I don't know a

thing about federal criminal procedure,

and I've never even been inside of a

United States court room. Besides,"

he continued ruefully, “I'd cut a pretty

figure if you've got the cards all stacked

up against me. You say there's no

money in it, and I don't want that

kind of advertising. I don't believe

I'll take the job.”

“Oh, yes you will. As a member

of the bar of the federal court you're

an officer of it, and when the judge

orders you to defend a prisoner you've

got to do it, whether you want to or not.

Anyway, you owe it to yourself as a

reputable lawyer not to turn down an

accused man and deprive him of a.

defense simply because he has no money.

But you are only talking now to get

up your nerve."

“Well," slowly replied Johnson, “I

suppose I'll have to take hold of the

matter whether I want to or not. You

don't mean to say that Uncle Sam

expects a lawyer to carry out for him

the constitutional provision about the

accused's right to have the ‘assistance

of counsel for his defense,’ and do it

without any pay whatever, do you?”

“That's just it precisely," answered

Brown, emphatically. “It isn't exactly

a square deal, but there is no provision

in the federal law compensating attor

neys for defending indigent prisoners,

and lawyers are expected to faithfully

uphold the Constitution in this regard,

gratis, and to be more patriotic and

humane than Uncle Sam himself."

“Even the state law makes a pro

vision of fifteen dollars a day for the

defense of a poor prisoner. Why didn't

this particular scoundrel have sense

enough to rob a cigar store, or a saloon,

or even a news stand, if he wanted

pennies, instead of a two-for-a-cent

post-office, then I might get something

for defending him. You see, I need

the money," added Jim, with a smile.

“You probably can induce him to

plead guilty, and give you the eleven

dollars and some cents he robbed the

post-office of," replied Harold, face

tiously. “He's got it somewhere sure,

because he didn't have a chance to

spend it. By the way, if you'll come

over to the federal building, I’ll show

you the grand jury testimony and

everything else I've got, and after you've

digested that I'm satisfied there won't

be any trial. There isn't a ghost of a

show for him, and he'll likely believe

you."

“When does the case come on?”

inquired Johnson.

“Next Saturday at ten o'clock. It's

the last case of the term and if we have

to try it we can probably get all through

by noon. You'll have three days to get

ready in, but three hours is about all

you will need. If you want any other

witnesses, I'll get an order for the

marshal to subpoena them for you.

But you won't find any that I haven't

already got. So long, and good luck

to you," concluded the District Attor

ney with a quizzical smile as he left

the lawyer's office.

The conference ended, and Jim John

son found himself unwillingly drafted
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and retained to uphold the Constitu

tion of the United States of America,

and give A. Vagabond, from nowhere

in particular, indicted burglar of post

ofiice funds, the constitutional “assist—

ance of counsel for his defense."

After a careful examination of the

record in the case, and especially of the

testimony taken before the grand jury,

which was quite full and complete,

Johnson interviewed his precious client

at the county jail.

He somehow expected to find in A.

Vagabond a green alien with a limited

knowledge of the English language.

He found a young man of about twenty

two, with fiaxen hair and blue eyes,

but no other foreign indication except

an accent with a slight rising inflection,

and an unmistakable name which surely

was not written “Amos Vagabond"

in his baptismal record, whatever name

this record may disclose.

It seems that Amos Vagabond was

of the second generation, native-born,

and spoke English better than his

father's tongue. It developed that he

was short on relatives but had a mother

somewhere who no doubt still prayed

for her “wandering boy.” He was just

an average clodhopper from the country,

a. ne’er-do-well, not particularly bright,

a Vagabond who wandered from place

to place.

He worked at farm labor, frequently

changed employers, and at this time

was "broke” and literally without friends.

He was possessed of a certain cunning,

and his bump of obstinacy was most

abnormally developed. It is probable

that he never was caught or accused

before, and this was evidently his first

serious lapse.

He had become accustomed to jail

life, having had six months of it awaiting

his “speedy trial" which the Constitu

tion guarantees him.

The evidence was wholly circum

stantial.

The accused strenuously insisted that

he was not guilty, and seemed especially

confident of his innocence because the

government had been unable to produce

a witness who had actually seen him

take the money or enter the building.

His story was just sufliciently plausible

to make it safe to put him on the stand

as a witness in his own defense. There

was a chance to argue his possible

innocence, by resolving all doubtful

and contradictory evidence in his favor.

There was a bare possibility of his

innocence, but hardly a reasonable

probability.

The community surrounding the Slab

town post-office and church where the

robbery occurred was against Amos

Vagabond to a man. Everybody was

satisfied of his guilt and felt outraged

at the notoriety and disgrace he had

brought upon them. There were no

witnesses to be had that would help

him on the facts.

The one point in his favor was that

he had been in that particular locality

six or eight months stopping with

various people, and no charge of wrong

doing had ever been brought or suggested

against him.

The fact that he was only derelict

in the neighborhood, and practically

the only member of the community who

was not attending religious services

at the near-by church that Sunday

morning when the robbery took place,

first caused suspicion to point his way.

Then it developed that he was seen

loitering near the post-office during

church time.

Slabtown consisted of but two houses

and their appurtenances. There was

the church and the combination post

office and preacher's residence. The

dispenser of letters and gospel was one
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and indivisible. For some six weeks,

up to a few days before the burglary,

Amos Vagabond had been a sort of

choreboy to the minister, and thus

knew all the ins and outs of the minis

terial household.

He knew, for instance, that the govern

ment funds were kept in a little tin box,

and just where that box was kept. He

probably knew also, that when the

family all went to church, it was cus

tomary, after carefully locking up, to

place the key on a little ledge just above

the door.

There were new and strange footprints

observed in the snow leading to and

from the house. When a couple of

ofiicious inhabitants surreptitiously se

questered one of the suspect’s Sunday

shoes, and placed it in the snow-prints,

the accuracy of the fit seemed un

questionable. The fact that many

other male neighbors wore number

nine shoes of similar pattern, was not

considered sufficiently extenuating to

exculpate the one derelict toward whom

all eyes were directed.

That the eleven dollars and indefinite

cents were there in the tin box before

this particular Sunday service, was

evidenced by the fact that the mistress

of the house had sold a postage stamp

and made change just as she was going

to church. After returning, the box

and money were gone and neither were

ever re-discovered, unless some twenty

odd pennies found in the vagabond’s

vest pocket were part of the hoard.

He insisted not and nobody could prove

that he was wrong in his statement.

Still this circumstance was looked upon

askance.

Aside from those pennies, the only

funds found upon the culprit’s person

or among his effects when apprehended,

was a fifty-cent piece, and the minister's

wife had given him seventy-five cents

a few days before. He apparently

needed the post-office or other money.

Jim Johnson had several times in

dicated to his client the difliculty of

making a successful defense, and sug

gested that a plea of guilty would likely

materially reduce the coming sentence.

But Amos Vagabond would not consider

such a thing and insisted on his inno

cence.

After a thorough investigation of the

situation, it appeared to the lawyer

that his whole defense opportunity lay

in a prospective hopeless cross-examina

tion of a lot of honest witnesses, and

in putting on the stand a half-dozen

reluctant farmers to swear, in effect,

that so far as they knew the prisoner’s

reputation in the matter of robbing

post-ofiices before this particular occa

sion was good.

The vagabond’s own testimony would

count for little, no matter how smooth

or plausible a story he told. There was

no chance for an alibi.

It was a hopeless situation. The

District Attorney was correct in saying

that he "had a dead-open-and-shut case”

for the government.

The day before the trial Johnson again

interviewed the prisoner with the view

of insisting on a plea of guilty.

“See here, Amos. Do you realize

that you are absolutely up against it?

You are practically certain of being

convicted, and after a fight you'll be

sure to get several years in the peni

tentiary at hard labor. If you plead

guilty I can probably get the District

Attorney and the judge to let you off

with six months in the House of De

tention."

"Well, I don't care. I didn't do it,

and I won’t plead guilty,” decided the

accused, adding, “I’m going to take a

chance."

"You’ve got about as much chance



676 The Green Bag

before a jury as a snowstorm would have

in Hades," responded the lawyer dis

gustedly. “I don't want to go into

court and make a fizzle of it, if you do.

You'd better confess up and end this

thing. Take your medicine now like

a. man, and it won’t be so bad. They're

all against you. You haven't got a soul

to help you but me. Be square with

me anyway.”

But the prisoner obstinately refused

to plead guilty, even if deserted by his

attorney.

“Well, then, I can't drop it. If I

could, I would. I'll make the best

fight I can, and they'll at least find me

on the job. By the way, Amos,"

slyly continued the lawyer, "you might

as well tell me where that eleven dollars

is. That'll help some."

But Amos refused to bite.

"I tell you I never took it. Honest

to God! I haven't got any money."

So the lawyer prepared as best he

could to fight a hopeless case.

He became haunted with the idea

that his obstinate client might possibly

be innocent. He determined to act

on that theory and battle with all his

might. The fact too, that the accused

was wholly abandoned by his acquaint

ances, and that only an old unknowing

mother still had faith in him, appealed

to his sympathies.

It was the case of Sixty-five Million

People v. A. Vagabond, indicted burglar.

The trial duly commenced Saturday

morning. The presiding federal judge

was from abroad taking the place of the

regular sitting judge. He was anxious

to rush matters and get away that day.

But lawyer Jim Johnson was not going

to be hurried. He had enlisted for a

battle and not for a skirmish.

It is needless to go into detail. The

federal judge evidently soon became

convinced of the accused's guilt, and

made this opinion clearly apparent

to the jury. It became clear, too, that

the entire Slabtown community was

against the vagabond.

But the trial was not going to end

right away. The court became irritated

by the attorney's persistent and pro

longed cross-examination. Jim Johnson

calmly continued his desperate fight

and gradually gained the sympathy of

at least part of the jury.

The trial dragged through the day,

the following Monday, and part of

Tuesday before the arguments to the

jury were closed.

The charge of the court fully reviewed

the facts as well as the law, and could

leave no doubt of the court's opinion on

the question of guilt. This was rather

astonishing to the young lawyer,

who knew that in the state courts

the judge always carefully refrained

from indicating an opinion as to guilt

or innocence.

The next morning the jury was still

out. Before noon the jury reported a

hopeless disagreement. They were sent

back with the suggestion that there

was nothing to disagree about, and they

must agree.

They reported again later in the day

that they would never agree no matter

how long out.

The court finally discharged the jury

and angrily ordered the case to be

immediately retried before a new jury.

This was extraordinary and most

unusual. The newspapers had printed

full accounts of the first trial. Most of

the remaining jury panel had been in

and about the court room listening to

and discussing the first trial. It seemed

impossible to get an impartial jury at

this term.

But Jim Johnson protested in vain.

The court was now firmly convinced
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of the prisoner's guilt and determined on

conviction.

The next day, after considerable

difliculty, a new jury was impaneled,

and the second trial proceeded part

of two days with a re-hash of the first.

It was a continuation of the organized

contest of sixty-five million people

against a lone friendless vagabond, in

dicted burglar, with only Jim Johnson,

lawyer, standing in the breach, retainer

less and at his own expense, upholding

the federal Constitution and honor of the

profession.

Jim Johnson again made his desperate

plea that while the testimony indicated

the probable guilt of the vagabond, yet

he consistently may not be guilty, and

is there not a reasonable doubt of guilt?

Is Amos Vagabond not entitled to the

benefit of his chance of innocence?

A second time the case was given to

the jury, after the brilliant and high

minded government attorney had made

his closing argument, and after the

convinced court had again made its

argument in the charge.

Again the jury reported a hopeless

disagreement. They were admonished

for their pertinacious obstinacy and sent

back for further deliberation. This was

late Friday afternoon.

But Jim Johnson had now gratuitously

given ten laborious days to the prepara

tion and trial of this case. He had an

important engagement out of town and

must leave that evening, unless it was

imperative that he stay. He was

assured by both judge and District

Attorney that he could do nothing

further for his client, and could honor

ably leave.

There could be no retrial at this term.

The District Attorney agreed with him

that it was probable that the defendant

would later be discharged and not again

tried, in case of disagreement again, which

seemed certain.

more he could do.

So Jim Johnson went away with a

consciousness of a duty well performed

without hope of reward.

The next morning the jury again came

in and substantially the following oc

curred :—

“Gentlemen," said the Court, "have

you agreed upon a verdict?"

"We have not," reported the foreman

of the jury; “but we have agreed to

disagree, and cannot get together."

"Now, gentlemen," proceeded the

Court, "this case has been on trial for a

full week at great expense and great

inconvenience to many of us. There is

really nothing to disagree about here.

The defendant has had two fair and

impartial trials, has been ably defended,

and the matter should be concluded.

The evidence is most clearand conclusive.

"The Court can see no ground for any

reasonable doubt and wishes to end the

matter. The defendant has already

been in jail about six months awaiting

trial. If this jury disagrees, he will

most certainly be held for trial again.

It will be about six months until the

next jury term of court, so he will be

kept in jail that much longer anyway,

whether he is then found guilty or not.

“On the other hand, if you should

agree on this case now and find the

defendant guilty, the Court will sentence

him for only six months in the House

of Detention. It is for you to determine

now what is best for the prisoner under

the circumstances.

“I send you back for further delibera

tion and trust you may agree."

There was nothing Harold Brown as

government attorney could say in the

premises, whatever he may have thought.

And lawyer Jim Johnson was a hun

dred miles away!

Under the circumstances, naturally

There was nothing
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the jury brought in a verdict of

guilty.

Again naturally, the case of Sixty-five

Million People v. A. Vagabond, indicted

burglar, came to an end with a sentence

of six months in the House of Detention

for the Vagabond.

And that was how the disagreeing

jury failed to disagree.

At the House of Detention, Amos

Vagabond vehemently protested his

innocence and he was sympathetically

given generous jail liberties. However,

the deputy warden and the jailor

differed in their views as to his honesty.

To decide a wager on the question,

the ofiicers instituted a “frame-up,”

giving the prisoner abundant oppor

tunity to appropriate a small sum of

money where detection seemed im

possible.

The wager was satisfactorily de

termined. ii

The question as to whether or not

Amos took the money will be left

with the reader to consider as an

interesting sociological speculation, along

with the

Query: Was the accused tried and

convicted by the jury, or by the federal

judge?

The Case of Josiah Phillips

By WILLIAM ROMAINE TYREE

on THE HALIFAX COUNTY BAR or VIRGINIA

N glancing over the files of Colonial

legal records, one is struck with

the severity of punishment meted out

to the prisoner of that period. In those

early days of the commonwealth, grand

larceny and horse-stealing, with murder

and robbery, were punished with death;

and rarely were there interposed ob

stacles of the sentiment which pervades

the criminal annals of today. Such a

state of the law governing crimes as we

find in America in our own generation,

can only be charged to the lax system

of criminal procedure which protects

those of wealth and influence, and sends

too swiftly to the gallows, the chair,

or a nearby limb the unfortunate wretch

who is unable to make a satisfactory de

fense—thus balancing delinquencies of

one day with the undue severity of

another.

But to leave thisqgrave fault of our

modern civilization, and to turn to those

of interest of Colonial days, is only a

step of a few years to one who follows

the legal maxim stare decisis.

For instance, there comes to light the

case of one Josiah Phillips, "late of the

parish of Lynhaven, in the county of

Princess Anne,” for long a scourge to

the neighborhood in which he practised

his crimes, and who was indicted by a

grand jury of the General Court of Vir

ginia on the 9th of May, in the year

1778, for robbery, tried, found guilty

and hung.

Were this all of the Phillips case, the

order entered by the court would be lost

in oblivion among the many records of

forgotten causes; but it is given promi

nence by reason of its being, as far as I

can ascertain, the first, if not the only,
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bill of attainder passed in America, and

which produced much censure upon

Mr. Henry, whose connection with the

affair he negligently vindicated. Such

adverse criticism has only been removed

by the lapse of time and his biographers

(more particularly, William Wirt), the

truth of this singular case becoming

known. Mr. Randolph's subsequent at

titude, however, was a most unusual

one, insomuch as he raised no objection

to the apprehending of Phillips under

the attainder, but prepared the indict

ment under which he was found guilty

of robbery; he represented the common

wealth, then, after Phillips had been

found guilty and executed for robbery,

he turned to attack Mr. Henry's position

with regard to this case in a debate

before the Convention of 1788.

The facts of the Phillips case are these:

Phillips, in the summer of 1777, was the

leader of a band of banditti which was

just commencing aseries of crimes in the

counties of Norfolk and Princess Anne,

these counties lying in the extreme

eastern section of Virginia, where were

resident many Tory families. This band

spread terror and consternation on every

hand.

Availing himself of the disafi'ection

which prevailed in that quarter, and

taking refuge from occasional pursuit

in the fastness of the Dismal Swamp,

he carried on a species of warfare against

the innocent and defenseless, at the bare

mention of which humanity shudders.

Scarcely a night passed without witness

ing the shrieks of women and children,

flying by the light of their own burning

houses, from the assaults of these merci

less wretches; and every day was marked

by the desolation of some farm, by

robberies on the highway, or the assassi

nation of some individual whose patriot

ism had incurred the displeasure of this

fierce and bloody leader of outlaws.

Every attempt to capture Phillips and

his associates in crime seemed of no

avail, for after every deprivation they

would take to their boats and soon be

lost to all those who searched so dili

gently the numerous bays, inlets and

swamps with which this section of the

state abounds, with the additional aid,

also, of those who still adhered to the

Crown.

At last, Governor Henry received a

letter from one Col. John Wilson, who,

it seems, was then in command of the .

militia in the lower counties, which

communication gave additional proof

of the obstacles to be overcome before

capturing Phillips, also of the disaffected

state of the neighborhood :—

Norfolk county, May 20, 1778.

Honorable Sir:—

I received your letter on the 14th inst.,

of the 12th April, respecting the holding of

the militia in readiness, and my attention

to the arms and acooutrements, which I shall

endeavor to comply with as far as in my

power: that much, however, may not be

expected from this county, I beg to observe,

that the militia, of late, fail much in appearing

at musters, submitting to the trifling fine

of five shillings, which, they argue, they can

afford to pay, by earning more at home, but

I have reason to fear, through disafiection.

With such a set of men, it is impossible to

render any service to country or county. A

few days since, hearing of the ravages com

mitted by Phillips and his notorious gang

I ordered fifty men to be raised out of four

companies, consisting of upward of two

hundred: of those only ten appeared, and

it being at a private muster, I compelled

twenty others into duty, putting them under

the command of Capt. Josiah Wilson, who

immediately marched after the insurgents;

and that very night one-fourth of his men

deserted, Capt. Wilson still pursuing but

to no purpose. They were either taken to

their secret places in the swamps, or concealed

by their friends, that no intelligence could

be obtained. He then returned, his men

declaring they could stay no longer on account

of their crops. I consider, therefore, that

rather than that they should wholly desert,
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it might be better to discharge them, and

wait the coming of the Housemond militia,

when I trusted something might be done:

but of those men I can hear no tidings; and

unless they or some other better men do

come, it will be out of my power to effect any

thing with the militia of this county; for

such is their cowardly disposition, joined

to their disaffection, that scarce a man,

without being forced, can be raised to go after

the outlaws. We have lost Capt. Wilson

since his return. Having some private business

at a neighbor's, within a mile of his own

house, he was fired on by four men concealed

in the house, and wounded in such a manner

that he died in a few hours; and this will

surely be the fate of a few others, if their

request of the removal of the relations and

friends of those villains be not granted,

which I am again pressed to solicit for, and

in which case neither assistance, pay, nor

plunder, is expected; conceiving that to

distress their supporters is the only means

by which we can rout those wretches from us,

and thereby establish peace and security

to ourselves and families, etc.

Upon the receipt of this, seeing the

gravity of the situation, Governor Henry

immediately enclosed Col. Wilson's letter

to the House of Delegates, with the fol

lowing communication: that though he

was unwilling to trouble the General

Assembly with matters which seemed of

little consequence, yet, in view of the

insurrection which prevailed in Princess

Annei‘and Norfolk counties and the seri

ous nature of the then existing state of

affairs in this section of the common

wealthixhe thought it should be brought

to their attention. That, from time to

time, he had given orders to the com

manding officers to draw from the militia

a force suflicient to quell these disturb

ances, but that such oflicers had com

plained of the non-support and dis

affection both of their own men and the

inhabitants of the neighborhood. That

he had ordered one hundred men to be

drawn from the Housemond militia, but

their total want of discipline had ren

dered all efforts unavailing; furthermore,

that Col. Wilson’s opinion was that re

moval of such families as were in league

with the insurgents was absolutely

necessary.

The Executive, admitting his own in

ability to cope successfully with the situa

tion, continues: “But thinking the execu

tive power not competent for such a

purpose, he submitted the entire matter

to the General Assembly, as he deemed

it his duty to do so.”

This letter was sent to the House on

the 27th day of May, 1778, and was

immediately referred to a Committee of

the Whole House on the State of the

Commonwealth. This committee was

at once formed; but not having the time

to consider the subject, had leave to

again sit. The next day, the House

resolved itself into a committee of the

whole and, after some time, the Speaker

resumed the chair, Mr. Carter reporting

on the subject of Phillips, as follows:—

Information being received, that a certain

Phillips, with divers others, his associates and

confederates, have levied war against this

commonwealth within the counties of Norfolk

and Princess Anne, committing murders,

burning houses, wasting farms, and doing

other acts of enormity, in defiance of the

officers of justice—

Resolved, That in the opinion of this

committee, if the said . . . Phillips, his

associates and confederates, do not render

themselves to some oflioer, civil or military,

within this commonwealth, on or before . . .

day of June, in this present year, such of

them as fail so to do, ought to be anointed

of high treason; and that, in the meantime,

and before such render, it shall be lawful

for any person, with or without orders, to

pursue and slay, or otherwise to take and

deliver to justice, the said . . . Phillips,

his associates and confederates.

On the same day, pursuant to a reso

lution to that effect, Mr. Jefferson, Mr.

Smith and Mr. Tyler were appointed and

did bring in a bill, which was read for

the first time. On the two succeeding
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days, it was read a second and third

time, and thus regularly passed through

the forms of the lower house.

It was communicated by Mr. Jeffer

son to the senate on the 30th day of the

month, and returned, passed by them

without amendment on the 1st day of

June, which was the last day of the

session.

The Act, as it stands upon the

statute-book of the session, is as follows:

Whereas, A certain Josiah Phillips, laborer,

of the parish of Lynhaven and county of

Princess Anne, together with divers others,

inhabitants of the counties of Princess Anne

andiNorfolk, and citizens of this common

wealth, contrary to their fidelity, associating

and confederating together, have levied war

against this commonwealth, within the same,

committing murders, etc. . . ., and still

continue to exercise the same enormities on

the good people of this commonwealth; and

whereas, the delays which would attend the

proceeding to outlaw the said oflenders,

according to the usual forms and procedures

of the courts of law, would leave the said

good people, for a long time, exposed to

murder and -devastation,—

Be it therefore enacted by the General

Assembly, that if the said Josiah Phillips,

his associates and confederates, shall not,

on or before the last day of June, in the

present year, render themselves to the

Governor, or to some member of the privy

council, judge of the General Court, justice

of the peace, or commissioned officer of the

regular troops, navy or militia of this common

wealth, in order to their trials for the treasons,

murders, and other felonies by them com

mitted, that, then, such of them, the said

Josiah Phillips, etc. . . ., as shall not so

render him or themselves, shall stand and

be convicted and attainted of high treason,

and shall suffer the pains of death, and incur

all forfeitures, etc. . . .; and that execution

of this sentence of attainder shall be done, by

order of the General Court, to be entered so

soon as may be conveniently, after notice

that any of the said offenders are in custody

of the keeper of the public jail. And if any

person committed to the custody of the

keeper of the public jail, as an associate or

confederate of the said Josiah Phillips, shall

allege that he hath not been of his associates

or confederates, at any time after the first day

of July, in the year of our Lord one thousand

seven hundred and seventy-seven, at which

time the said murders and devastations were

begun, a petit jury shall be summoned and

charged, according to the forms of law, to

try, in the presence of the said court, the

fact so alleged; and if it be found against

the defendant, execution of this Act shall

be done as before directed.

And that the good people of this common

wealth may not, in the meantime, be subject

to the unrestrained hostilities of the said

insurgents:

Be it further enacted, That from andzafter

the passage of this act, it shall be lawful

for any person, with or without orders to

pursue and slay the said Josiah Phillips, and

any others who have been of his associates

or confederates, at any time after the said

first day of July aforesaid, and shall not have

previously rendered him or themselves to

any of the officers, etc. . Provided, That

the person so slain be in arms at the time,

or endeavoring to escape being taken.

Such was the Act that was passed by

the Virginia Assembly; and which, even

in those days of internal discord, called

forth much censure. Still, in reading

further, we will see the peculiar turn

which the merits of this case of Phillips’

took.

Phillips’ was apprehended in the course

of the autumn, and indicted by Mr.

Edmund Randolph, then Attorney-Gen

eral, for highway robbery alone. On

this charge he was tried at the October

term of the General Court, convicted and

executed. S0, in this manner, the act

of attainder was never brought to bear

upon him at all, and it is for posterity

to say whether Mr. Henry deserves

censure in communicating to the General

Assembly the letter of Col. Wilson, or

whether the legislature was unduly harsh

upon such a wretch as Phillips.

Be this as it may, the justice and ex

pediency of the attainder were after

wards debated with considerable heat,

in Richmond in the Convention of 1788,

which convened for the purpose of dis
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cussing the fruits of the Constitutional

convention which, a short time before,

had met at Philadelphia. In the former

Mr. Henry took a leading part as an

advocate of the rights of the state of

Virginia with reference to the union of

the thirteen colonies then forming a

federation, in which he was opposed

in debate by Mr. Randolph; and in the

course of that debate occurred one of

the most singular instances of the fallacy

of human memory, namely, relative to

the Phillips case, ten years before. Mr.

Randolph, in answer to Mr. Henry's

eulogies upon the constitution of his

own state, brought to the fore that case

in the following manner :—

There is one example of this violation [of

the state constitution] in Virginia, of a most

striking and shocking nature; an example

so horrid, that if I conceived my country

would passively permit a repetition of it,

dear as it is to me, I would seek means of

expatriating myself from it. A man, who

was then a citizen, was deprived of his life

thus: From a mere reliance on general

reports, a gentleman in the house of delegates

informed the house, that a certain man [Josiah

Phillips] had committed several crimes, and

was running at large perpetrating other

crimes; he, therefore, moved for leave to

attaint him; he obtained that leave instantly;

no sooner did he obtain it, than he drew from

his pocket a bill ready written for that efiect;

it was read three times in one day, and carried

to the senate; I will not say it was passed the

same day through the senate, but he was

attainted very speedily and precipitately,

without any proof better than vague reports!

Without being confronted with his accusers

and witnesses, without the privilege of

calling for evidence in his behalf, he was

sentenced to death, and was afterwards

actually executed. Was this arbitrary de

privation of life, the dearest gift of God to

man, consistent with the genius of a republican

government? Is this compatible with the

spirit of freedom? This, sir, has made the

deepest impression in my heart, and I cannot

contemplate it without horror.

Now, by turning to the facts of

the Phillips case, as the reader will

see from the record, there is not one

word of this eloquent invective that is

consistent with facts. What makes this

case still more strange is that Mr. Ran

dolph, at the happening of the occur

rence to which he refers, held both the

position of clerk of the house, and

Attorney-General of the commonwealth;

in the first character, he had, only ten

years before, been officially informed

that the bill of attainder had not been

founded on report, but on a communica

tion of the Governor, enclosing a letter

of the commanding ofiicer of the militia

in the section which was being devas

tated by Phillips; that that letter in

proper form had been referred to the

Whole House on the State of the Com

monwealth, whose resolutions led to the

bill in question; and that the bill, instead

of being read three times in one day,

had been regularly, and according to the

forms of the House, read on three sev

eral days; while in his character as

Attorney-General he had himself drawn

the indictment and prosecuted Phillips

for highway robbery-confronted him

with the witnesses, whose names are

given at the foot of the indictment,

indorsed in Mr. Randolph's own hand

writing; convicted him on that charge, on

which charge alone Phillips was exe

outed.

In justice, however, to Mr. Randolph,

it behooves me to say that not only he,

but others connected with the case in

various capacities, even Mr. Henry, pro

ceeded in their several criminations and

defenses upon the admission that

Phillips had fallen a victim to the bill of

attainder. Therefore, it is extraordi

narily singular that such a lapse of

memory, of the principal participants in

the proceedings and trial of one of the

most noted cases of that day, should

have prevailed.
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The chairman of the committee to

which the bill was referred says :—

The use of Josiah Phillips I find strangely

represented by Judge Tucker and Mr. Edmund

Randolph, and very negligently vindicated by

Mr. Henry . . . Judge Tucker, instead of

a definition of the functions of bills of attainder,

has given a just diatribe against their abuse.

[Giving a definition and proceeding with:] The

court refused to pass sentence of execution

pursuant to the directions of the Act.

In this manner, it was made to appear

that the Assembly had transcended its

powers, if we are to believe the state

ments of Judge Tucker and Mr. Ran

dolph, when, as a matter of fact, Phillips

was never tried under the attainder at

all but only for robbery, as subse

quent newspaper reports of the times

will disclose.

Mr. Randolph's supposed utterances

with reference to this case are excused

by his charitable critic under the guise

of the indulgence accorded orators when

pressed by powerful adversaries in the

ardor of conflict, losing sight of a close

adherence to facts, permitting their

imagination to be distorted and colored

by the views of the moment.

His critic continues :—

He [Randolph] was Attorney-General at

the time, and told me himself the first time

I saw him after the trial of Phillips, that when

taken and delivered up to justice, he had

thought it best to make no use of the Act

of attainder, and to take no measure under it;

that he had indicted him at the common law,

either for murder or robbery (I forget which,

and whether for both), that he was tried on

this indictment in the ordinary way, found

guilty by the jury, sentenced and executed

under the common law; a course which every

one approved, bemuse the first object of the

act of attainder was to bring him to a fair

trial. Whether Mr. Randolph was right in

this information to me, or, when in the debate

with Mr. Henry, he represents this atrocious

offender as sentenced and executed under

the act of attainder, let the record of the case

decide.

It seems strange that Mr. Randolph,

who surely to some extent acquiesced

in the act of attainder, certainly sufii

ciently, as he says, "to bring him to a fair

trial” (meaning Phillips), should after

wards have been so severe in censuring

this Act of the Assembly; and in his

reference, in the debate, to the case,

"without being confronted with his

accusers and witnesses, without the privi

lege of calling for evidence in his behalf,

he was sentenced to death, and after

wards actually executed," Mr. Attorney

General must have been unduly anxious

for a debate with Mr. Henry or, to use a

modern phrase, “he was playing to the

gallery.” I take it to be the former.

One can hardly believe that in the

then enlightened state of the law in

Virginia, even at that early period,

at whose bar were practising some of the

most profound lawyers of the colonies,

and whose Assembly was composed of

as cultivated men as could be found in

any succeeding generations, there could

have occurred such a mockery of justice

as Mr. Randolph would have us believe.

If there had been such, why did the

Attorney-General propose and permit it?

But if he only meant that Phillips had

not the advantages of confrontation and

evidence in his behalf on the passage of

the bill of attainder, how absurd to

charge the Assembly with the omission

to confront Phillips with his witnesses,

when he was standing out in arms, and

in defiance of their authority, and their

sentence was to take efiect only ori his

own refusal to come in and be con

fronted. Mr. Randolph must have

known that the prisoner was tried and

executed under the common law; and

yet, according to his own words in his

debate with Mr. Henry, he rests his

defense on a justification of the Act of

attainder, only.

At last, to eliminate any doubt with
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reference to the controversy, we have

the following order against Josiah Phil

lips entered by the General Court:

Virginia,

In the General Court, 20th October, 1778.

Josiah Phillips, late of the parish of Lyn

haven, in the county of Princess Anne,

laborer, who stands indicted for robbery, was

led to the bar in custody of the keeper of the

public jail, and was thereof arraigned, and

pleaded not guilty to the indictment, and

for his trial put himself upon God and the

country. whereupon, came a jury, to wit:

James Letate, Thomas Stanley, Gilliam

Boothe, etc. . . ., that the said Josiah

Phillips is guilty of the robbery aforesaid in

manner and form as in the indictment against

him is alleged, etc. . . .

October the 27th, 1778.

Josiah Phillips, etc. . . ., who stands

convicted of robbery, was again led to the bar,

etc. . .. Therefore, it is considered by

the court, that he be hanged by the neck

until he be dead.

Thus Phillips by the above order

and arraignment was convicted and sen

tenced to be hung for robbery along

with the following offenders for crimes,

such as horse-stealing, grand larceny,

etc.:—

October 28, 1778.

John Lowry, John Reizen, and Charles

Bowman for murder, Josiah Phillips, James

Hodges, Henry McLalen and Robert Hodges

for robbery, James Randolph for horse stealing,

Joseph Turner, otherwise called Joseph

Blankenship, for burglary, and John High

warden for grand larceny, being under sentence

of death by the judgment of the court yester

day passed against them for their said

offenses: It is awarded etc. . . . by the

Houslon, Va.

sherifi of York county, on Friday the fourth

day of December next, between the hours of

ten and twelve in the forenoon, at the usual

place of execution.

Copies-Teste, Peyton Drew, C. S. C.

Though the press of the colony was

just coming into existence, neverthe

less, it seems alive to passing events, as

the following extract from Dixon and

Hunter's paper, published in Williams

burg, Va., October 30, 1778, will attest:

Williamsburg. At a general court, begun

and held at the capitol the 10th instant, the

following criminals were condemned to suffer

death: Charles Bowman, from Prince George,

for murder; John Lowry, from Bedford, for

ditto; josiah Phillips, James Hodges, Robert

Hodges, and Henry McLalen from Princess

Anne, for robbery; John Highwarden, from

Fanquire; for grand larceny; Joseph Tumer,

alias Joseph Blankenship, from Albemarle,

for burglary; and James Randolph, from

Culpeper, for horse stealing.

And from an extract from the same

paper, dated December 4, 1778, there is

an account of the execution of Josiah

Phillips and those sentenced to death

under the same order entered by the

General Court. We can see that the

death penalty was rather overdone in

the case of minor offenses, public senti

ment not having arisen to the plane it

now enjoys at the horror of corporal

punishment. And so ends the case of

Josiah Phillips, around whose conviction

hangs a peculiar state of lapsed memory

on the part of those, with the exception

of the principal actor, who were most

interested.

“ WE know that the science of law has for its purpose a contribu

tion to an existence and expression of law which will satisfy

It ishuman interests and necessities as they appear here and now.

delightful to soar in the ether of pure reason, but it is better to

labor for the welfare of mankind." Windscheid.



Remarks on the History of Forensic _Medicine from

the Renaissance to the Nineteenth Century

By CHARLES GREENE CUMSTON, M.D.l

ISTORIANS generally consider the

promulgation of the Criminal Con

stitution of Charles V, otherwise termed

the Caroline Constitution, as a decisive

foundation of the development of legal

medicine in Europe. This constitution was

voted at the Diet of Ratisbon in 1532,

as a law of the empire. Without doubt

it would be an exaggeration to attribute

to the Caroline Constitution a revolu

tion or an impulsive initiation in forensic

medicine, because, as I shall point out,

with reference to visits and expert work

by physicians and surgeons, as well as

the necessary information to be ob

tained from them on those questions of

their art which could be used for evi

dence, this code simply was in conform

ity with the old practices observed be

fore its promulgation in various juris

dictions, although it generalized them.

It is well known that in 1507, John of

Schwarzenberg, chancellor of the Bishop

of Bamberg, had drawn up an ordinance

for this prince (which later on served as

a basis for the Caroline Constitution)

in which the work to be done by physi

cians in medico-legal practice was regu

lated. It should also be noted that in

the articles relating to rape, abortion,

infanticide, and poisoning, or dementia

of the accused, absolutely nothing is said

of verification or medical reports from

physicians, although such reports seem

indispensable in the majority of cases,

but it is an undoubted fact that many

 

1Honorary Member of Surgical Society of Belgium,

Ex-Vice-President of American Association of Obstetri

cians and Gynecologists, Member of the Medical

Historical Society of France, etc.

years before the German judges had

recourse to them.

The following are the only articles of the

Caroline Constitution in which recourse

to physicians or midwives is rigorously

specified. I would draw particular atten

tion to the last two, as they show a ten

dency to the performance of autopsies.

Art. 35.—If a girl is suspected of having

been delivered of a child in secret and of hav

ing killed this child, one should in the first

place ascertain if she had been seen in a very

apparent condition of pregnancy, and this

pregnancy having diminished, whether or not

she became pale and weak. If these kinds of

signs and indications are met with and the

woman is such that she may be suspected,

it is proper to proceed still further and have

her secretly examined in private by reliable

and experienced matrons. If this examina

tion confirms the suspicion, and she neverthe

less will not declare the crime, she may be

put to the torture.

Art. 36.—When the child is killed only a

short time before, the mother will not have

lost her milk, so that the milk may be

drawn from the breast, and if it is good and

perfect, this would be a strong and evident

presumption to cause her to pass through the

torture. Nevertheless, since some physicians

teach that occasionally from natural causes

milk may occur in a girl who has never been

pregnant, if such a fact is invoked, a more

ample verification must then be made by

the midwives.

Art. 147.-—If a person who has been struck

and wounded, dies at the end of a certain

length of time in such a manner that it makes

it doubtful whether or not the blows or wounds

have been the cause of death, experienced

surgeons should be consulted, who will know

whether the death occurred before the blows

and wounds were received, and if this is not

the case they can indicate how long the per

son has survived after receiving them.
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Art. 149.—Finally, so that as little need

less work as possible may be done in the above

mentioned mses before inhumation has taken

place, in the examination and appreciation of

lesions and because of the wounds, the judge,

accompanied by one or several surgeons who

have already taken oath, should proceed dili

gently with the inspection of the corpse

before burial has taken place and to make

note of, and very exactly describe, all

wounds, cuts, marks, or contusions which

may be found so that each one will have its

own indications.

It cannot be denied that the Caroline

Constitution had a very considerable

influence on the development of forensic

medicine. In the first place, this code

regulated the legislation in all the coun

tries of the empire, that is to say, the

larger portion of civilized Europe. Then

again, the promulgation was made dur

ing a remarkable phase in the history of

the medical sciences, when the Renais

sance was at its full development, at a

time when anatomy, the only true foun

dation of modern medicine, was being

founded by the efforts of Ingrassius,

Eustachius, Fallopius, Varolius, Aran

tins, and above all Vesalius, who, in 1543,

gave to the world the first description of

the human body made after nature. It

should also be recalled that in Germany

the great importance of experts was

understood at a very early date. Conse

quently the office was only confided to

men having a recognized morality and

superior knowledge, and they alone were

specially appointed experts to the courts

of justice. The decisions of the experts,

particularly when the case was one of a

capital offense, were submitted to dis

cussion at the universities; the faculty

would make commentaries on all the re

sources that the medical knowledge of

the time could furnish, and they pub

lished them, periodically so to speak,

having in mind a branch of teaching

which had been recognized as necessary.

In point of fact, the professorship of

forensic medicine was created early in

the seventeenth century in all the Ger

man universities, while it was only in

the year III of the Republic that legal

medicine was taught in France.

In 1603, Henry IV ordered his first

physician, Jean de la Riviere, to appoint

by a commission “in all the good cities

of the Jurisdiction of the Kingdom, com

posed of two persons belonging to the

art of medicine and surgery, possessed

of the best reputation, probity and ex

perience, to make visits and reports in

justice." An exception was made for

the sworn experts attached to the Chate

let; these were appointed by the King

himself. Very much later, in August,

1670, the Criminal Ordinance of Saint

Germain en Laye, an appendix to the

Code Louis, confirmed and regulated the

already existing condition of affairs, and

I will here give the articles of this ordi

nance which concern forensic medicine:

TITLE V-ON REPORTS OF PHYSICIANS

AND SURGEONS

Art. l.—Wounded people may be examined

by physicians and surgeons, who will state

their true condition; this will also be done in

cases where death results and the report will

be admitted at the trial.

Art. 2.—The judges may order a second

visit to be made by the official physicians and

surgeons, who shall take oath, and after their

visit they shall write out and sign the report

on the spot, which will at once be transmitted

to the court and added to the documents of

the prosecution.

Art. 3.-—-We command that in all reports

ordered to be made by Justice, at least

one of the surgeons appointed by our first

physician be present at the place where it is

made, otherwise the report will be considered

m'l.

In Title VI. Art. 23, it is stated that

“if any woman, before or after having

been condemned to death, appears to be

or declares herself pregnant, the judges

shall order her to be visited by matrons

appointed for the purpose, who shall
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make their report in the form prescribed

for experts. If she is found pregnant,

execution will be deferred until after

delivery." In 1692, a regulation was

issued describing the form to be given to

the reports. For autopsies, it ordered a

delayof twenty-four hours in winter and

twelve hours in summer. The report

should indicate the number, direction

and depth of the wounds, likewise their

breadth, precise location and their lethal

ity; the expert was also instructed to

state with what instrument or arms the

wounds had been inflicted, and whether

or not the victim would remain a cripple

from the efiect of the wounds, or, on the

other hand, how long it would take for a

cure to be complete.

From a small but interesting work

entitled Doctrine des Rapports, by

Nicholas de Blégny, Surgeon to Mon

sieur, I will quote some supplementary

information relating to the organization

of the medico-judiciary personnel of the

seventeenth century :

Sworn surgeons have been appointed in

order to prevent the abuse which might

accrue if all surgeons were allowed to make

reports in Justice; because the incapacity of

some and the infidelity of others would be

powerful obstacles totruth. . . . There are

two sworn experts in every city possessing

courts bishopric . . . and one in all the other

towns or places. They bear the title of ordi

nary oouncilor physicians to the King, or

sworn surgeons. They take oath before the

officers of the court; they conjointly or sepa

rately occupy themselves with the reports to

the exclusion of all other masters. The judges

cannot receive any other report unless signed

by them. They are charged with the inspec

tion of all the surgeons of the cities in which

they reside and of the cities or places belong

ing to their district. They examine the candi

dates for the mastership in surgery and the

midwives and give them their diplomas.

The reports made out by the experts

were of three kinds: (1) accusation re

ports, delivered upon a simple request

of the parties to the litigation by any

surgeon who had been sworn; (2) provi

sional reports, made upon the demand

of the judge by the sworn surgeons of

the jurisdiction in which the trial took

place; (3) mixed reports which were de

livered on the simple requisition of the

parties to litigation by sworn surgeons

alone.

Besides the above reports, experts

were also obliged to make two other

types of juridical papers, namely, the

essoin and estimates. There were three

types of essoins: (l) the ecclesiastical

essoin, which was an exemption of con

ventual and monastic vows; (2) the

political essoin, which related to the

health of soldiers and those in service

of the royal houses; (3) the juridical

essoin, which was required in order to

postpone a trial when one of the parties

could not appear on account of illness.

The report of estimation was the valua

tion of the cost of operations and dress

ings when this cost was contested by the

patient.

I have now reviewed the principal

medico-legal ordinances promulgated in

Europe during the Renaissance and the

seventeenth century, and will now ex

amine what scientific occurrences took

place relative to forensic medicine during

this period. In the first place, the first

work dealing with the subject appeared

in 1575. The father of modern sur

gery, Ambroise Paré, is the author, and

from this fact he should also be called

the father of Legal Medicine. His writ

ings on the subject are represented by

a few pages which precede the twenty

seventh book of his surgical works. They

represent the first steps in medico-legal

science. Paré says that the young sur

geon should be instructed in the art of

making out a report, when he shall be

called upon by the courts, either on the

death of the injured, resulting impo
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tency, or the loss of some part. He

points out that he should be particularly

careful and alert in his prognosis be

cause the ultimate outcome of certain

wounds and injuries is very uncertain.

He also says that the foremost and

principal quality for the surgeon is that

he shall have a pure soul, fearing God

and never reporting a small wound as a

large one nor vice versa, because the

jurisconsults will be guided in their deci

sion by the report.

From this time on works on forensic

medicine were published in large num

ber. In 1597, Baptista Condronchi, a

physician of lmola, published a work

entitled Methodus testificandi, in qm'bus

dam casibus media's ablan's. Here he

studies the principal legal questions

brought up in cases of disease and

wounds, sudden death, poisoning, pu

berty, virginity, pregnancy and labor.

The work ends with a few samples of re

ports bearing on facts which occurred in

his practice and which are modestly

signed: “I, Condronchi, the most humble

of physicians and philosophers of Imola."

In 1602 Fortunatus Fidelis, a physician

of Saint-Philip of Agirone, published a I

book entitled De relationibus medicorum

in quibusdam ea omm'a qme in forensibus

ac publicis causis medici referre solent

plenissime traduntur.

The most important and complete

work of the epoch is without doubt the

Qutestiones medico-legales, published in a

fragmentary way from 1621 to 1658 by

the Italian physician, Paul Zacchias,

physician of the States of the Church.

The author received great and enthusi

astic praise from both physicians and

theologians of his time and the author

ity of this work was maintained for

nearly two centuries. In this book,

which bristles with erudition, is to be

found a quantity of medical questions

studied from the viewpoint of the canon

law, and in reality it belongs more to

the confessional than to the courts of

justice. Conjugal duty, miracles, fast

ings and other religious rites, stigmates

of sorcerers, monachal claustration, in

the medical aspect, find considerable

space. However, all these things would

naturally be treated by a physician of

Innocent IV, at the time when the

canon law held a prominent place.

In France we have the treatises of

Gendry, of Angers, of de Blégny, of

Lyons, in 1684, and particularly L'Art

des Rapporis, published by Devaux in

1708. The latter remained the vade

mecum of the sworn surgeon for an

entire century. In 1598, Séverin Pineau,

a student of Ambroise Paré, published a

book entitled De virginatis notis, which

contained the results of his researches

relative to the existence of the hymen, a

very much discussed question of the

time. In 1611, Vincent Tagareau at

tacked the peculiar custom of the Con

gress in his Discours sur l’lmpuissame.

And lastly, forensic medicine became

enriched at the end of the eighteenth

century by a capital discovery, because

in 1663 Bartholini studied hydrostatic

pulmonary docimasia, which had already

been foreseen by Galen, and John

Schreyer, a physician of Silesia, applied

the method for the first time in juridical

matter in a case of infanticide.

Without entering into detail I would

like to indicate the character of these

early works on legal medicine. If one

simply goes over the index of the

treatises by Fidelis and Zacchias, one

will at once perceive the ensemble of the

problems which presented themselves to

these early medico-legal specialists in the

application of medicine to canon law,

civil law, and criminal law. The follow

ing are the subjects which are more par

ticularly studied from the medico-legal

standpoint: the classification of ages.
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sterility in the female, impotency in

man, the signs of virginity, pregnancy

and labor, the duration of gestation,

irregular parturitions and the birth of

monsters, hermaphrodites, obsessions,

sorcery, demoniacal possession, philtres,

the simulation of diseases or infirmities,

contusions and wounds, accidental death

or by violence, miracles, resurrections,

etc. Among these questions there are

some which have still remained and will

continue to remain, in the decision of

which the courts will always resort to

medical science for information. Others

have disappeared with the fall of the

canon law and the change in customs.

Then again, others which owed their

existence to the imperfect knowledge of

the time, the love of the marvelous and

superstitions, little by little fell by the

wayside as the scientific mind became

developed.

The Renaissance and the seventeenth

century consequently mark the com

mencement of the scientific period

of forensic medicine. Like all other

branches of medicine this one received

a remarkable impulse, and although the

latest born, it very soon occupied a very

large place in the history of medicine.

As has been pointed out, Germany,

from the Caroline Constitution, was the

first to outline a criminal procedure and

to form an excellent organization of

forensic medicine. A special and com

petent personnel, the teaching of the

subject in the universities, combined

with a regular and extensive observa

tion, were all conditions which assured

a remarkable development of legal medi

cine in this country. Beginning with

Zacchias, one will find a large number of

periodical publications and general treat

ises in which the most interesting cases

have been collected and commented

upon. Among the principal works I

would mention that of Welsch, which

appeared in 1660, in which he considers

the fatality of wounds, and advises the

performance of autopsies. The book is

entitled Rationale vulnerum lethalium

judicium. In 1689, Bohn treated the

same subject much more deeply in

a work which possesses considerable

authority, entitled De renunciatione

vulnerum.

In the eighteenth century we find the

Pandectm medico-legales by Michel Bern

hardt Valentin. It is a collection of

medico-legal questions asked by the Ger

man courts during the seventeenth cen

tury and discussed in the universities.

This example was followed by Zittmann

in 1706; Alberti, in 1725; Loew, in 1725.

Richter, in 1731, gave a collection of

decisions rendered by the universities

and the civil and ecclesiastical courts.

The general treatises which hold a promi

nent place in medico-legal literature

should also be mentioned. Teichmeyer‘s

treatise, published at Jena in 1722,

entitled Institutiones medicime legali's

'uel forensis in quibus practituaa maten'w

ci'm'les, cn'minales, et consiston'ales tra

duntur, is of great importance. Then

come those of Goelicke, in 1723, Eschen

bach, in 1746, F. Hofimann, in 1746,

and the classical treatise by Hebenstreit,

in 1753, entitled Anthropologia forensis

sistens medici circa rempublicam causasque

dicendas ofiicium. And lastly, the works

of Daniel and Plouquet on pulmonary

docimasia, of Heister, in 1727, on preco

cious and tardy births. The great men

of medicine, van Swieten, Haller and

J. P. Franck, are also associated with

legal medicine of the time.

France was far from being so richly

endowed in works on forensic medicine,

but there were, however, some very

important cases which occupied the

attention of physicians and resulted in

important researches. Thus, Lecat, in

1750, put forward his singular theory of
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spontaneous combustion, a theory which

was so greatly credited in popular imagi

nation and which was even accepted for

a certain time by scientists. Then Lorry

discusses the questions of survival.

In 1765, tardy birth was the object

of very bitter discussion among Bertin,

Lebas, Bouvard, Petit and Antoine Louis.

The latter, in his Lettres contre la legiti

mité des naissances prétendues tardi'ues,

raises his voice against the guilty indul

gence of the courts who declared legiti

mate births occurring after twelve or

even thirteen months, basing their opin

ion on a very old belief accepted not only

by the people, but by the majority of

physicians. It was also Louis who, by

his memoir read at the Academy of Sur

gery in 1764, contributed to rehabilitate

the memory of Calas. In 1775, he was

ordered to make an expert examination

which saved the life of two accused per

sons. The circumstances are briefly as

follows. On June 14, 1775, an inhabit

ant of Montbrison, by name Jean Chass

agneux, fell and fractured his head.

This fall was accidental, but public

rumor made it appear that a crime had

been committed bythe son and daughter

in-law of the victim. The first physi

cian consulted concluded that the

accused were guilty, but Louis was called

in on the case and demonstrated beyond

a doubt that the facts collected were in

sufficient and that the examinations

made would not allow one to pronounce

judgment against the accused. Upon

this report, Parliament dropped the pro

cedure.

Louis also demonstrated juridical

errors in the cases of Montdailly, Syrven

and Baronnet, in very important reports

to the courts in which he unceasingly

protested against the insufficiency of the

medico-legal organization in France, also

the incompetency of the experts selected

by the magistrates.

We should also mention Lafosse,

known by his critical examination of the

Calas case, which resulted in a friend

ship between himself and Voltaire; and

Chaussier, who in 1783, in a ‘memoir

which has remained celebrated, shows

the great importance of legal medicine

and draws attention of the courts to the

inconveniences resulting from the system

employed at that time. Forensic medi

cine was, in point of fact, arrested in its

development by numerous causes which

can be classified under two heads,

namely, the imperfection of criminal

law and the bad organization of medi

cine at the time.

The principle of the necessity of a con

fession in order to pronounce a. sentence

in capital cases had been introduced a

long time since with the ecclesiastic law,

but it was only tutelary in appearance.

In point of fact, this confession was

above all obtained by odious means,

namely, the preparatory, ordinary and

extraordinary question. And still more,

the trial was conducted behind closed

doors and in many cases the accused

had no lawyer for his defense. The magis

trates were possessed of full power, which

if necessary could be given to extraordi

nary commissions. Finally, under the

empire of the Criminal Ordinance of 1670,

the most pitiless repression was exer

cised to such an extent that the sentence

of death was rendered in one hundred

and fifteen cases in that year, this often

being accompanied by torture. On the

other hand, on account of the defective

organization of the medical corps foren

sic medicine was in the hands of illite

rate and insufficiently educated surgeons.

The judges, not appreciating the im

portance of this science, were of the opin

ion that a little practical knowledge of

anatomy and surgery was sufficient to

make an expert. Occasionally they even

made an appointment outside of the



Some Defects in a Criminal Code 691

medical corps, and thus in the Calas

case the expert selected was the execu

tioner. I would also add, that the old

Faculty of Medicine of Paris was far

more occupied in maintaining its rights

than in contributing to the progress of

science, and consequently ofiered no

course of instruction in legal medicine.

But towards the end of the eighteenth

century, a series of occurrences of a.

political and social order changed the

legislation and resulted in the introduc

tion of a great many things favoring the

development of forensic medicine. The

abolition, by Louis XVI, of the prepara

tory question in 1773, and of torture on

May 13, 1778, was the premonitory sign

of a change which would take place in

the criminal legislation in France, and

it is well known that the Revolution

precipitated the event.

In 1797, Fodéré published the first

treatise on forensic medicine which ap

peared in France. This book, which

was at the same time both philosophical

and practical, was the foundation of

modern legal medicine in France, just

as the work by Zacchias had been in

Germany the starting point of the de

velopment of this science. With the

advent of Fodéré, forensic medicine be

came definitely engaged in a scientific

direction, and at the same time com

pleted and extended its domain, passing

by successive phases until at the present

Boston, Mass.

Some Defects in

T the annual meeting of the Missouri Bar

Association held last July, North T. Gen

try of Columbia, Mo., read an able paper on

"Some Defects in Our Criminal Code and

How to Remedy Them." The following

extracts are given:—

“First. The first defect to which I would

time it comprises all the branches of the

science of medicine. Thus, in the first

place it was only based on anatomical

knowledge, but later on chemistry

entered for a large share, particularly

in toxicology. The important branch of

mental disease was developed by the

magnificent work of Pinel, Esquirol, and

their successors. Later on forensic medi

cine came into possession of new arms—

we refer to the microscope and spectro

scope, which developed the almost cer

tain detection and the nature of spots

and stains-and finally thanatology

made its appearance. In 1821, Orfila

contributed very greatly to the progress

of toxicology by his experiments and

judicious criticism, while Devergie (1798

1876), by the precision of his researches

made a great step towards certainty in

the practice of forensic medicine. From

1818 to 1879 the great Tardieu developed

a large number of medico-legal questions,

and his teachings had an immense influ

ence on the development of medico-legal

studies throughout the world. These

have been continued and developed in

Germany by Casper, Machska, Eulen

berg, Liman, and Kraft-Ebing; by Hoff

mann of Vienna‘, in England by Thomp

son, Guy, Taylor and Christison, while

prominent in the modern Italian school

I would particularly recall the names of

Cresshio, Tamassia, Morselli, Tamburini,

Zinc and the regretted Lornbroso.

a Criminal Code

call your attention is that of requiring in

dictments, especially in cases of homicide,

to be so lengthy. . . . Our courts have often

held that the probata must agree with the

allegata, and many have been the cases where

reversals have been had because there was

no such agreement. Yet no one ever heard
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of the prosecuting attorney attempting to

prove, or being required to prove, that the

pistol with which the homicidal act was

committed, was discharged and that the

bullet left said pistol by reason of the force

of the gunpowder aforesaid, nor that the ball

struck against the body of the deceased, and,

by reason of the force of the gunpowder, and

by reason of it being shot out of the pistol

aforesaid, penetrated the body of the deceased.

Neither is any prosecuting attorney ever

required to! prove that the grand jurors that

returned the indictment were duly im

paneled, charged and sworn, although the

indictment must contain that allegation in

two places; nor is he required to prove that

the man whose name is attached to the in

dictment, as prosecuting attorney, was in

truth and in fact the duly qualified prosecut

ing attorney, nor that the man who signs

as foreman was in truth the foreman of said

grand jury. . . .

"Second. In the case of State v. M'iller (162

M0. 253) our Supreme Court held that the

wife of David Miller was improperly convicted

of conveying weapons to her husband, who

was a prisoner in jail. . . . The wife was

indicted, tried and convicted, . . . but her

case was reversed by the Supreme Court on

the ground that she being the wife of David

Miller was under his influence, and acted under

compulsion of her husband, and was therefore

not responsible for any crime that she was

thereby compelled to commit. . . . In this

day and age, when women have more rights

than men, when a woman can contract and

be contracted with, can sue and be sued,

and when the woman is so many times the

head of the household, it is difficult for lawyers,

as well as laymen, to understand how a Woman

could act under compulsion of her husband,

when he was in as helpless a condition as he

could well be, and she was living in a house

some three-fourths of a mile away from the

jail. . . .

“Third. Our law is too strict in requiring

petit jurors to return the verdict in legal form.

Where there are several degrees of the offense,

I admit that the jury should state the degree

of which they intend to convict the defendant.

But where there is only one degree, only one

count in the indictment, and the jury are

not concerned with any other case against

the defendant, it does seem to me that our

law is too strict in the matter of requiring

the verdict to be so technical. . . .

"Fourth. Another serious defect in our

criminal code is the abuse of the law on the

subject of continuanoes, and on the subject

of change of venue. It often;happens, indeed

in some counties it is the practice, for the

defendant in a criminal case, who is out on

bail and who is interested in dodging a. trial,

to procure as many oontinuances from the

regular judge as possible, and when his last

application for a continuance is overruled,

to ask for a change of venue on account of the

prejudice of the judge, and thereby secure

another delay. After the new judge is called

in, another delay is asked for on the ground

that the defendant has just then discovered

that the inhabitants of the county are so

prejudiced against him that he cannot have

a fair and impartial trial. . . .

"Fifth. Every defendant is entitled to

lcnow what is the charge pending against him.

But it has been held by our courts of last

resort that the record of the circuit court

must show that the defendant has been

arraigned, or must show that he has waived

formal arraignment, and that the failure

of the record to so show is error, and may

be taken advantage for the first time in the

higher court, (State v. Sanders, 53 M0.

234.) . . .

“Sixth. Our statutory requirement for

the qualifications of jurors is unreasonable

and is in conflict with the original theory

upon which jurors are selected. Law writers

tell us that originally twelve men of the

county were selected to try a defendant

because of their acquaintance with the

defendant and all of the circumstances con

nected with his case. Now, jurors must

know nothing about the case, and our law

is fast going in the direction of requiring

jurors never to have read or heard of the case

before. . . .

"As stated, the law on the subject of con

tinuances has been abused more than any

statute, perhaps, on our statute books. A

defendant should not be allowed to use that

law as a trial dodger, as too often occurs.

If the state is required to give the defendant

a speedy trial, the defendant should be re

quired to submit to a speedy trial. No good

can result from long delays, that is, no good

to the state, but the defendant hopes, by

reason of said delays, to receive benefit, and

always does receive benefit thereby. A

military gentleman once said to me: ‘I

believe that there is more substantial justice
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in a military trial than in any criminal trial

I have ever witnessed in our state courts.

Before the witnesses have an opportunity to

forget what was really done, before they

have an opportunity to leave, and before

other witnesses have an opportunity to make

up evidence favorable to the defendant, the

military tribunal try the defendant, and

either acquit or punish him for his conduct.’

In Missouri, the defendant has the benefit

of hearing the evidence produced before

the coroner, and he has the benefit of hearing

the evidence produced before the justice

of the peace some days later. He has the

benefit of hearing the evidence produced by

the state at the trial in the circuit court,

some months and even years later. The

defendant's attorney is and should be entitled

to time in which to prepare for trial; and

the defendant should have a continuance

for good cause shown, but only for good cause.

One noted criminal case, to which I might

refer, was delayed for seven years by reason

of the absence of a witness who was alleged

to have existed, but who was never seen

by any one, save the defendant. At the final

trial, on account of the death of two important

witnesses for the state, and the insanity of

a third witness, the state had great difliculty

in proving that the deceased was ever killed."

The International Prison Congress

HE three most important bodies, in the

eyes of the American lawyer, which are

assisting the progress of criminal law and

science in this country and elsewhere, all held

meetings at Washington, D. C., early in

October. First came the annual meeting of the

American Prison Association, which listened

to many important addresses. This meeting,

held on Sept. 30 and Oct. 1, was followed by

the second annual conference of the American

Institute of Criminal Law and Criminology,

the important reports of which will be pub

lished in the journal of that organization. The

Institute elected as its new president, succeed

ing Professor Wigmore, Hon. Nathan William

MacChesney of Chicago, of the Commissioners

on Uniform State Laws.1

These two meetings were followed by the

quinquennial meeting of the International

Prison Congress, which is in a sense an off

shoot of the American Prison Association.

This body observed a more elaborate program

than that of the preceding sessions, and as its

resolutions are shaped in actual debate instead

of being referred to committees the proceed

ings are of particular interest.

President Taft welcomed the delegates of

the two prison associations at the White

House, stating his impression that the Ameri

 

can prisons were apt to be stronger in theory

than in practice, and Attorney-General Wicker

sham addressed the International Prison Con

gress on its opening day. The delegates pres

ent included many of the most eminent

penologists and prison administrators of

Europe. Professor Charles R. Henderson of

the University of Chicago presided. The

most notable result, doubtless, of this year's

Congress was the adoption of a resolution

favoring the indeterminate sentence. This

action was remarkable in view of the con

servative attitude shown by the foreign dele

gates.

The deliberations of the International Prison

Congress covered a broad field, including

theories of punishment in general, probation

and parole, juvenile delinquency,

methods, convict labor, and other subjects of

equal importance. Unusually stimulating and

profitable discussion was elicited on these

topics.’

While there was much to indicate a belief

that this country has made much progress in

penological methods, as shown, for example,

at the New York State Reformatory at

Elmyra, still, there was an evident disposition

 

1 For reports of the meetings of these two bodies,

see The Survey, v. 25, pp. 129, 132 (Oct. 22).

roceedings of

. 187-224

I For an excellent review of the

he Congress, see The Survey, v. 2 , pp

Nov. 5). This issue also contains the addresses

delivered b Sir Evelyn Ruggles-Bnse and Dean

George W. ' chwey. regal

prison 1
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on the part of some foreign observers to criti

cize this country as more backward than other

lands. Thus Thomas Holmes, secretary of the

Howard Association of London, found the

iron-grated cells at the Elmyra Reformatory

demoralizing, and J. S. Gibbons, chairman of

the Prison Board of Ireland, said:—

I tell you what I think you lose sight of in this

country-that all these splendid reformatories deal

with merely a drop in the ocean compared with the

county and city jails to which your thousands of

prisoners go and where many are manufactured.

We were exactly in the same condition up to 1877.

when we brought county and city jails out from

under local authorities in the United Kingdom. We

found the antecedent to all reform was state cen

tralization. . . . In that way we were able to

close about half. . . .

I am full of admiration for what the New York

prison authorities have done for improving the

Tombs, putting in windows and tinkering here and

there. But they ought to pull the thing down.

Other tendencies in American prison admin

istration which were criticized were that to

put more than one prisoner in a cell, and that

to build larger prisons than a system of proper

classification would show to be expedient.

The first section of the Congress, which

dealt with penal law, gave more attention to

the indeterminate sentence than to any other

subject. The following resolutions were

adopted after much debate, in which the

Latin delegates, particularly, showed them

selves cautious about departing from old

established principles :~-—

The Congress approves the scientific principle of

the indeterminate sentence.

The indeterminate sentence should be applied to

moral and mental defectives.

The indeterminate sentence should also be applied,

as an important part of the reformatory system,

to criminals (particularly juvenile offenders), who

require reformation and whose offenses are due

chiefly to circumstances of an individual character.

The introduction of this system should be condi

tioned upon the following suppositions:—

1. That the prevailing conceptions of guilt and

puishnment are compatible with the principle of

the indeterminate sentence.

2. That an individualized treatment of the

offender be assured.

3. That the board of control or conditional

release be so constituted as to exclude all outside

influences, and consist of a commission made up

of at least one representative of the magistracy, at

least one representative of the prison administra

tion, and at least one representative of medical

science.

The second section, that on prison admin

istration, concerned itself with the problems

of prison labor, the parole system, and re

formatory methods. Important resolutions

on each subject were adopted,‘ those on con

ditional liberation on parole being as follows:—

Accepting the principle of conditional liberation

on parole as an indispensable aid to the reformation

of the prisoner, the Congress approves the following

resolutions :

1. Conditional release should be given not by

favor but in accordance with definite rules. Prisoners

of all classes, including workhouse prisoners. should

be eligible for conditional release after serving for

a definite minimum period.

2. Conditional liberation should be given on the

recommendation of a properly constituted board,

but reserving always the control of the govern

ment. This board should have the power of recall

ing the prisoner in case of unsatisfactory conduct.

3. The duty of caring for conditionally liberated

prisoners should be undertaken by state agents, by

specially approved associations or individuals who

will undertake to befriend and help them and to

report on their conduct for a sufiiciently long period.

4. Where the ordinary rules for parole are not

applicable to life prisoners, their cases should be

dealt with by the supreme government as a matter

of clemency.

The third section, on prevention, adopted

resolutions favoring the remuneration of

prisoners according to their industry and dis

tribution of relief to their dependents, the

classification and separate treatment of habitual

drunkenness, vagrancy, and mendicancy, and

the extension and proper supervision of pro

bation work.

The fourth section, on children and minors,

went on record as favoring a system of deten

tion and trial for juvenile delinquents wholly

independent from that for adults, a scientific

investigation of the problem of mentally de

fective young delinquents, measures to pre

vent habits of vagrancy and idleness, and

legislative and philanthropic action for the

protection of illegitimate children.

Sir Evelyn Ruggles-Brise, K.C.B., president

of the English Prison Commission, was elected

president of the Congress, which will hold its

next meeting in London in 1915. Prof. Simon

Von Der Aa of Holland succeeds Dr. Guil

laume of Switzerland as general secretary.

 

l Iba'd. pp. 217-8.
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Status and Contract

HE strong reared of their strength a mighty state

And each to bend it to his will did try,

Until it seemed about to crumble dry

To dust,—alack, freedom of contract’s fate.‘

Anon the weak rose up, made mad by hate,

Joined forces and reknit the feudal tie,

Down with the great, long live the mob! their cry,

The people's voice the voice of God! their prate.

At furies such the very heavens frown;

' No hope where natural friend is legal foe,

Nor where flame fires of greed that never cool.

Combine, then, strong and weak, not to tear down

But to upbuild, for parity spells woe,

And only by obedience shall ye rule!

Reviews of Books

CHIEF JUSTICE PIGGOTT'S WORK ON

CONFLICT OF LAWS

Foreign Judgments and Jurisdiction. Part II,

'lgrludgments in Rem-—Status." 3d ed. By Sir

rancis Pig ott. Chief Justice of Hongkong.

Butter-worth Co., London. Pp. x, 550+appen

dix and index 45.

T is difiicult to form a satisfactory judg

ment of an elaborate treatise of the

character of Sir Francis Piggott's “Foreign

Judgments and Jurisdiction” by an examina

tion of only one part, particularly as he states

that his purpose was to write "a series which

should treat comprehensively the position

of British subjects beyond the realm, with

reference to the law of England.”

Part II of this work, however, covers a

large field, and some judgment may be

formed of its intrinsic merit, though it would

be impossible to estimate the place it fills

in the whole work. In reference to Part II,

Chief Justice Piggott says that he has "at

tempted to follow the struggles of the law

as it grapples with the problems which arise

out of the essential intercourse of a British

subject with foreigners, his birth, his marriage

and his death in foreign lands; . . . problems

somewhat over-complicated by the theory of

a fictitious state of being called domicil, which

at times threatens to become unmanageable."

As may be judged from the statement last

quoted, the author does not believe in the

doctrine of domicil as affecting status in cases

arising in conflict of laws. He concludes

"that the doctrine rests on no such stable

foundation as the common consent of nations,

and that it is unsound to its derivative, the

Roman law, is illogical and anachronous,

and it is, from its studied abandonment of

British subjects. unworthy of this imperial

age." He states that the Continental law

knows nothing of our doctrine of domicil,

and that the standard common to the Con

tinental nations is the doctrine of nationality.

Sir Francis Piggott's book is intended as

an argument against the doctrine of domicil

and in favor of the doctrine of nationality.

Being Chief Justice of Hongkong, and, as

such, coming in contact with persons subject

to many and varied systems of law, the

author is perhaps not so strongly prejudiced

in favor of the doctrine of domicil as men

trained under and practising under the Eng
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lish common law. There are, however, many

arguments against the use of national law

as a general rule, which Sir Francis Piggott

in his zeal for his thesis does not notice.

It cannot be denied that the English law as

to marriage and divorce and succession to

property is not in as well settled a state as

lawyers might reasonably desire and expect.

But it would be more correct to say that its

present state is due to a confusion, from time

to time, of the law which governs acts and

the law which governs status, rather than to

the application of the doctrine of domicil

instead of the doctrine of nationality. With

this, however, Sir Francis would not agree.

He says: "Of the pitiable plight into which

the international law of marriage and divorce

has got itself Ogden v. Ogden stands as a

witness and a warning. In the important

and less sentimental question of international

succession there are three cases, re Trufort,

re Martin and re Johnston, which are ex

amples of the tangle into which the doctrine

of dornicil has succeeded in raveling not

very complicated facts. It is a wonder that

foreigners should ever enter the wide open

door we boast of, with these cases to warn

them of the uncertainty which will harass

their wives and children should they die

leaving property in England."

The author's style is somewhat involved

and discursive, which to some extent inter

feres with a satisfactory analysis and arrange

ment of the material. The book contains

a discussion of all the leading English cases

dealing with questions of status and with

judgments in rem, in the field of private

international law. There are, however, only

nine American decisions cited, four French

and one Hongkong, so that except to English

lawyers the book would not be of any con

siderable use in practice. It is, however,

suggestive and is well worth study and con

sideration by those interested in conflict of

laws.

 

TIFFANY'S LANDLORD AND TENANT

The Law of Landlord and Tenant. By Herbert

Thorndike Tiflnny, author of the Law of Real

Property, Lecturer on Real Property in the Uni

versity of Maryland. Keefe-Davidson Co., St.

Paul. 2 v. Pp. xxiv, xxiii+ 2136+ 145 (table of

cases)+6l (index). (813 delivered.)

HE author of this exhaustive and in

valuable treatise needs no introduction

to readers of this magazine. His treatise on

real property has been in active use in Ameri

can law schools and is known to lawyers as

a valuable work of reference. In this new

work he finds freer scope for his unusual

powers than in the former, where he was

dealing with general principles, and his

clearness and vigor of thought show them

selves in the most admirable light.

Mr. Tiffany modestly offers in his preface

something like an apology for expressing his

own opinions when they happen to difier

from those adopted by courts of high standing.

Readers, however, will be grateful to him for

expressing his own sensible views, and for the

clarifying effect of intelligent observations

that help to make complicated matters more

easily understood.

The treatise is one of marked erudition,

citations from the Year Books rubbing elbows

with those of current authorities, and the

subject being treated in its historiml de

velopment from its earliest beginnings to its

latest phases. Mr. Tiffany needs to ofier no

excuse for failing to note the provisions of

all the latest statutory enactments. The

lawyer will use this work to ascertain the

law as expounded by American courts, and

can readily examine the latest statutes of his

own state for himself.

The work is masterly in arrangement,

accurate in details, and admirable in style,

and reveals so high an order of juristic ability

as to be distinctly a credit to American

scholarship. Evidently no pains have been

spared to make it supreme in its field, which

it is likely to remain for a long period.

 

HALL'S INTERNATIONAL LAW

A Treatise on International Law. By William

Edward Hall, M.A. 6th edition, edited by . B.

Atlay, M;A., of Lincoln's Inn, Banister-at- w.

Oxford University Press, New York, Toronto.

and London; Stevens & Sons, Ltd., London.

Pp. xxi)v, 743+ table of cases and index 25. (£1,

s. not.

THERE is not much left to say in praise

of Mr. Hall's Treatise on International

Law, which has now reached its sixth edition.

It is generally recognized as being the leading

English treatise on international law. The

present editor, whose own contributions to

legal literature are well and favorably known,

had charge of seeing the fourth edition of

this work through the press after the death

of Mr. Hall, and edited the fifth edition as

well as this one.

The arrangement of the work has not been

changed, and the editor confined himself

strictly to bringing the treatise up to date.
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The results of, and suggestions to be drawn

from, the Geneva Convention of 1906, the

conference at The Hague in 1907, and the

conference in London in 1908, have been

considered by the editor, as well as the

questions raised by the Russo-Japanese War

and the more recent events in the Balkans.

By reason of skillful editing and typo

graphical arrangement, the bulk of the

book has not been increased by reason of the

additions.

 

STEPHENSON'S RACE DISTINCTIONS

Race Distinctions in American Law. By Gilbert

Thomas Stephenson, A.M., LL.B. D. Appleton &

Co., New York. Pp. xiv, 362+ table of cases and

index 26. ($1.50 net.)

THE value of this important contribution

to the study of race problems is derived

from the industry with which a vast amount

of information has been gathered and the im

partiality with which it is presented. The

book is for the most part concerned with

facts rather than with reflections. Only

in the final chapter does the author undertake

to present his own views on the negro problem.

Written for a wide public, avoiding a tech

nical method, and keeping citations of

authority in the background at the end of

each chapter, the book is essentially an epi

tome of the history of legal distinctions against

the negro race since 1865, with reference to

constitutional and statutory provisions and

the decisions of courts of law. Throughout

the author is careful to differentiate race

distinctions from race discrirninations. So

long as equality of opportunity for the two

races in recognized by law, and the distinction

need not involve any inferiority on the part

of the negro race, Mr. Stephenson maintains

that there is no discrimination. Thus at the

outset defining terms in a. way to avoid any

confusion, he proceeds to set forth, in separate

chapters, such subjects as the “Black Laws”

of 1865-8, marital relations, intermarriage

and miscegenation, civil rights of negroes,

separation of the races in schools, “Jim Crow"

legislation, the negro in the court room, and

negro sufirage. The inquiry is not confined

to the South but embraces all the states.

Interesting facts are brought out. Thus the

term "Jim Crow” car, as applied to a public

conveyance exclusively for negroes, was first

used in Massachusetts. The first leading

case involving the legality of separating white

and colored passengers arose in Pennsylvania.

The effect of the Civil Rights Bills of 1866 and

1875 on the legislation of the states is traced,

and the whole subject of federal and state

law is exhaustively treated.

In the concluding chapter Mr. Stephenson

offers his own solution of the negro problem.

He is evidently disposed to discount the

value of idealistic theorizing about the duty

of the white man to the negro. Race dis

tinctions he deems to be necessary, to mini

mize friction between the two races, at least

for many decades to come. He therefore

pleads for a spirit of liberality in the discus

sion of the negro problem. Race distinctions

have not been confined to the South, he

points out, but exist to a greater or less

degree in every state, nor are they confined

to the negro race. Instead of denouncing

them, therefore, we should seek the best

way to get along under them, and a platform

should be devised, if possible, on whose

principles all may unite. He thinks that

such a platform is to be found in the idea that

it is best to tolerate race distinctions where

the negro makes up a substantial part of the

population and they are necessary to enable

the two races to get along comfortably side

by side. Under such conditions he considers

them to imply no race inferiority, being

purely a matter of racial consciousness, and

they may be administered in a manner which

need not deprive negroes of their equal rights

as citizens. So long as race distinctions,

rather than race discriminations, are dealt

with by the law, and the law is enforced

without the discrimination to which it has

too often been subject, such distinctions

offer a practical solution of the problem of

the negro.

This solution, if not profound, probably

embodies a great deal of good sense. Mr.

Stephenson will be conceded to have pro

vided, through his assiduously gathered

mass of data, a useful tool for future inquiry_

 

SECRET LIENS AND REPUTED

OWNERSHIP

A Treatise on Secret Liens and Reputed Owner

ship. By Abram I. Ellcus and Garrard Glenn,

of the New York bar. Baker, Voorhis & Co.,

New York. Pp. xxx, 183 + index 11. ($3.50.)

HIS book treats of a phase of the law of

bankruptcy which is of growing im

portance, the more so because the subject

of secret liens has received comparatively

scant attention, and the doctrine of reputed

ownership, though necessary for the full
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protection of the interests of creditors, has

not received frequent application by American

courts. The authors show their appreciation

of the confusion that has surrounded the

subject by going back to the statute of James

and presenting a historical account of the

growth of the doctrines they are considering,

in English as well as in American jurispru

dence. The discussion is lucid and able.

The distinction between the doctrine of

reputed ownership and that of fraudulent

conveyances is pointed out, the former being

designed for the protection of subsequent

creditors, the latter for that of existing ones,

and the foundation of the reputed ownership

doctrine in estoppel is made clear. Authorities

from American courts which have considered

the question of secret liens serve to illustrate

the propositions advanced, the topics of cases

under recording acts, floating charges in

mortgages, consignment arrangements, and

trust receipts being discussed. The treat

ment is scholarly, logical, and thorough.

 

THE SCIENCE OF POLITICS

Human Nature in Politics. By Graham Wallas.

Houghton Mifflin Co., Boston. Pp. xvi, 296,

index. ($1.50 net.)

The Development of the State: Its Govern

mental Organization and Its Activities. By James

Quayle Dealey, Ph.D., Professor of Social and

Political Science at Brown University. Silver,

Burdett & Co., New York, Boston and Chicago

Pp. 326+index 18. ($1.50.)

HE author of "Human Nature in Poli

tics" is one of the best-known members

of the English "Fabian Society," noted for

its dissemination of socialistic theories,

and is of long experience as a politi

cal and social worker among London work

ing men. In view of these antecedents

the American reader who is unfamiliar with

the value of Mr. Wallas's real contributions

to the science of politics is likely to assume

that this is a radical book. It is therefore

with pleasure that one finds oneself on reading

it forced to change this impression. Mr.

Wallas's opinions are distinctively conserva

tive. He treats his subject in a scientific

spirit, and while he declares that it is incon

ceivable that men will long continue to live

side by side in huge cities without growing

more sensitive to the anomaly of too marked

a contrast between the lot of more and less

favored classes, and will come to demand

more and more of social equality, he clearly

sees the folly of discarded types of political

thought, and eloquently pleads for a theory

of democracy based upon the facts of the

Social order and cognizant of the actual

inequalities of human nature.

Mr. Wallas seeks to apply a psychological

method in his discussion, and the book is

essentially a not particularly formal or tech

nical monograph on the psychology of poli

tics, written by an intelligent observer in

sympathy with the spirit of modern scientific

investigation, who is also able to enliven his

arguments by countless illustrations drawn

from an unusually rich and varied experience

as a political canvasser and practical politician.

It is not often that the political theorist is

also versed in practical politics, and much

of the value of a distinctly serviceable if not

elaborate work is derived from this fact.

Neither the methods nor the conclusions

of the book, in the main, challenge criticism.

If the inquiry is not exhaustive enough to set

up a noteworthy theory of the state, it is

well conducted so far as it goes, and its

author deserves gratitude for many illuminat

ing observations and suggestive deductions.

In his remarks about the prospect of some

such progress in politics from qualitative to

quantitative methods as has taken place

in economics, and in his conjectures as to

whither the abandonment of the intellectua

list position of the early nineteenth century

writers will eventually lead, he is particularly

stimulating. His unfavorable comments on

proportional representation, which he con

siders a phase of outworn dogmatism, are

worth reading, and his discussions of popular

elections and of the relation of the govern

ment to the electorate are sensible and useful.

The literary style of the book is marked at

all times by clearness and directness, and

often by eloquence or humor. Such a com

bination of seriousness of matter with light

ness of form is rare, and it is hard to say

whether the book will be prized the more for

its soundness or for its readableness.

A work of less merit, whether judged with

.reference to keenness of thought or charm

of literary style, is Professor Dealey‘s general

survey of what he somewhat vaguely regards

“The Development of the State." The book

has certain good qualities, as a convenient

collection of general information on the

principal topics of political science. and as

an introduction and guide to the more pro

found study of subjects that have elsewhere

been more ably handled. It is, however,
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mainly a mingling of historical outlines of

the growth of political institutions with a

general summing up of political theories

which may be considered fairly well tohave

stood the test of time. The author makes

no claim to originality, and can certainly

not be accused of it. There is nothing of the

acute analysis which has come to be asso

ciated with the latest noteworthy investiga

tions in this field. The author, however,

cannot be accused of handling his task in an

unscholarly or unscientific manner. He

indicates where recent important researches

may be drawn upon, and if somewhat lacking

in imagination and subtlety he does not fall

into the sin of reproducing discredited, out

worn theories. We have not noted any seri

ous faults of perspective, and the only grave

defect of the book is perhaps its failure to

realize the fact that political definitions cannot

be too exact nor terminology too precise for

the purposes of clear, logical exposition of the

structure and functions of the state. Com

pressing the treatment of so vast a subject

within so small a compass, the author cannot

be condemned for those defects which are

faults of omission only, and the success with

which he has carefully avoided dealing with

controversial matters is strongly in his favor.

FEDERAL SAFETY APPLIANCE ACTS

An Index-Digest of Decisions under the Federal

Safety Appliance Acts, together with relevant

excerpts from other cases in which the acts have

been construed. Prepared by Otis Beall Kent,

by direction of the Interstate Commerce Commis

sion. Government Printing Office, Washington.

Pp. xvi, 294. (70 cts. cloth, 40 cts. paper.)

HE federal statutes digested in this

practically designed manual are of

importance greatly exceeding their bulk,

all the statutory provisions being comprised

in one short chapter, 27 Stat. L. 531, as

amended by 29 Stat. L. 85 and 32 Stat. L.

943. This digest recognizes the importance

of the subject by acknowledging the extent

to which the character of interstate commerce

and the limits of federal power have been

considered in the decisions construing the

act, and by giving due representation to

rulings on the broader aspects as well as on

the more purely technical phases of the law.

The book is primarily useful to railroads,

but will also be of service to the general

profession on account of the frequency of the

cases arising under section 8, subjecting rail

roads to liability for injuries received by

employees due to defective appliances.

The classification is so minute and com

plete as to include a profusion of sub-topics,

and the material is rendered easily accessible

by clear arrangement and elaborate cross

indexing. Rules of law are briefly stated in

prominent type, followed in each case by the

citation and by a quotation from the opinion

of the court. Opinions contra are cited at the

end of the topic in small type.

All reported decisions rendered before

January 1, 1910, have been digested, and

there is an appendix in which cases unre

ported February 24, 1910, are fully stated.

 

JEWETT'S ELECTION MANUAL

Jewett's Manual for Election Officers and Voters

in the State of New York; containing the new

consolidated election law, as amended to date, with

annotations, forms and instructions. By F. G.

Jewett. 18th edition, revised and enlarged by

Melvin Bender and Harold J. Hinman, of the

Albany bar. Matthew Bender& Co., Albany.

Pp. xxii+ 288 (election law)+27l (constitutional

and statutory provisions, forms, etc.)+ 83 (index).

(Cloth, 84; paper, $3.50.)

THIS new edition of a standard manual

of the New York election law, the

18th, does not differ to any very marked

extent from the 17th, which included the

consolidated election law of 1909. The law,

however, was amended by the Legislature of

1910 in important respects, and these amend

ments appear in the edition, bringing the

work fully up-to-date. Among the Amend

ments of 1910 are those relating to corrupt

practices at primaries, etc., to registration of

voters, publication of constitutional amend

ments, designation of places for registry and

voting, miscellaneous provisions as to in

spectors, watchers, challengers, etc.

 

NOTES

Matthew Bender & Co. of Albany, are issuing a

new eighth edition, 1910, of that standard author

ity, Collier on Bankruptcy, which contains the

important and radical amendments to the bank

ruptcy law passed at the last session of Congress,

as well as the decisions to date.

A Decennial Digest Calendar for 1910-1911. in

the form of a practical and useful desk pad, has

been issued by the West Publishing Company. with

a leaf for each week of the year. After the date

of each day is the number of that day in the year,

which makes it convenient for dating ahead memo

randa. A short paragraph on current legal questions

from the Decennial itself is inserted beside each

day, which should make the calendar interesting and

useful to the bar.
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Admirers of the late General Lew Wallace. whose

number is legion, will take great interest in the

tributes to the memory of this noble man delivered

at the dedication of the monument in Statuary Hall,

in the national Capitol, last January. The pro

ceedings at the unveiling, and in the House and

Senate. have been attractively printed under the

authority of Congress, and include the addresses

of William Allen Wood, Governor Marshall. Senator

Beveridge, Rustem Bey. and W. H. Andrews. and

a poem by James Whitcomb Riley, not to speak

of several eulogies pronounced in the Senate and

House.

 

BOOKS RECEIVED

ECEIPT of the following books is ac

knowledged:—

Four Hundred Good Stories Collected by

Robert Rudd \Vhiting. Baker& Taylor Co.I New

York. Pp. 262 (index). (81.)

Legal Development in Colonial Massachusetts,

1630-1686. By Charles J. Hilkey, Ph D.. Sometime

University Fellow in Constitutional Law. Colum

bia University Studies in History, Economics and

Public Law, v. 37, no. 2. Pp. 145 + 3 (bibliog

raphy). ($1.25.)

The Public Domain and Democracy; a study of

social, economic and political problems in the United

States in relation to Western development. By

Robert Tudor Hill, Ph.D., Sometime University

Fellow in Sociology. Columbia University Studies

in History, Economics and Public Law. v. 38. no. 1.

Pp. 240+ 9 (bibliography)+ 3 (index). (32.)

Organismic Theories of the State; Nineteenth

Century Interpretations of the State as Organism

or as Person. By Francis W. Coker. Ph.D., In

structor in Politics in Princeton University. Some

time Fellow in Political Philosophy in Columbia

University. Columbia University Studies in His

tory, Economics and Public Law. v. 38. no. 2.

Pp. 204 + 5 (bibliography). ($1.50.)

Index to Periodicals

flrlicles on Topics of Legal Science

and Relaled Subject:

"American Oorpua Jurls." "The American

Corpus jun's Project: Its Relation to a

Foundation for the Advancement of Juris

prudence and to the Future of American

Law." By Joseph I. Kelly, of the Illinois

and Louisiana bars. 5 Illinois Law Review

129 (Oct.).

This is an attempt, perhaps the first

serious attempt that has yet been made,

to review the “Corpus Juris" project im

partially and argumentatively and to expose

its supposed weaknesses in a s irit of candid

investigation. This seems to ave been the

spirit with which the author set about his

task, but it is to be feared that as he pro

gressed the zeal of the advocate asserted a

degree of control over his better judgment,

for he has made rather too free use of the

weapon of sarcasm, and has seen fit to debate

some of his propositions with what looks

like an excess of partisan energy.

Careful scrutiny of Mr. Kelly's erudite

paper—we say erudite because he shows

much familiarity with legal history and be

cause he has collected his ammunition from

far and wide-leads to the conclusion that

he has failed to make out a good case against

an expository codification of American law.

His argument that no parallel exists between

the proposed undertaking and the labors

of Justinian is irrelevant, and it is not easy

to see the bearing of the historical evidence

on which he lays such stress on the problem

in hand. The strength of the article resides

not in its argument against such a work as

that proposed, but solely in its criticism

of the personal side and administrative de

tails of the roject. In these matters he

gives his rea ers something to ponder over.

It will probably be impossible to determine

exactl what weight should be imputed to

Mr. elly's objections, on these articular

points, before additional light as been

thrown on the administrative side of the

project by its sponsors. The most serious

of the objections would seem to be the one

that the executive board of three would be

able to dominate the editorial board of seven,

committing it to a system of classification

which may be undesirable and warping its

disinterested aloofness from commercial con

siderations. Inasmuch as Mr. Alexander's

Memorandum conveyed the impression that

the executive board would not interfere in

editorial matters, this objection can probably

be met.

Comparative Jurisprudence. “A Decade

of Juridical Fusion in the Philippines." By

Judge Charles Sumner Lobingier. 17 Case

and Comment 215 (Oct.).

A brief summary, reprinted from the

annual bulletin of the Comparative Law

Bureau of the American Bar Association.

“Americanizing an Old System of Law."
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By Judge George V. Dominguez.

and Comment 218 (Oct.).

A very short account of the rapid assimila

tion of the Spanish jurisprudence of Porto

Rico to the new needs of a people who are

bound to become in time thoroughly Ameri

canized.

Copyright. "Copyright Law Reform."

Quarterly Review, v. 213, no. 425, p. 483

(Oct.).

An able critical review of the objects of the

English Copyright Bill of 1910, and of the

significance of its leading provisions.

“It is notorious that the manufacturing

requirements of the American law, already

very unfair, have been rendered more strin

gent by the Act of 1909; so that now not

only the type-setting and printin of books,

but also the binding, have to be one in the

United States, in order to secure copyright.

Moreover, this reqluirement applies only to

books in the Eng ‘sh language, and not to

those in other languages, and therefore

amounts to a direct discrimination against

this country. The position will be a delicate

one, owing to the importance of the American

market to British authors; but it is ditlicult

to see how a continuance of the present state

of afiairs could be regarded as amounting to

reciprocity, and it is to be hoped that the

authorities will take advantage of the new

Act to secure some relaxation of the onerous

requirements of the American law before

extending the benefits of British copyright

to American citizens.”

"The Copyright Question." Edinburgh

Review, v. 212, no. 434, p. 310 (Oct.).

An outline of the provisions of the British

Copyri ht Bill, the assage of which, in a

form t at will satisy conflicting interests,

the author advocates.

"Imperial Copyright."

17 Can

By G. Herbert

Thring. Fortnightly Review, v. 88, p. 688

(Oct.).

“Taking the Bill as a whole, it must be

said, in Justice, that if it is passed intact

as a non-party measure, it ought to bring

at order into the existing chaos. . . .

t brings all forms of copyri ht property into

line one with the other. t is clear in its

draftsmanship, and as little corn lex as it

is possible to make such a diffi t subject,

and lastly, if the colonies are willing, it will

give a copyright to the British author which

is practica 1y world-wide."

corporations. "Limitations on the Powers

of Common Law Corporations." By Percy

T. Carden. 26 Law Quarterly Review 320

(Oct.).

The case of British South A rica Co. v.

De Beers Consolidated Mines td. ([1910]

1 Ch. 354) involved questions of the validity

of a mortgage stipulation possibly actin as

a clog on the equity of redemption, and o the

validity of a contract granting a monopoly.

The article is not concerned with these ques

tions, however, so much as with the general

powers of common law corporations to make

contracts of a kind expressly forbidden by

their charters.

"The Rules which Determine the Validity

or the Invalidity of Voting Agreements of

Corporate Stock." By Walter K. Tuller.

44 American Law Review 663 (Sept.—Oct.).

A valuable article, marked by intellitgent

generalization from a mass of care ully

studied precedents.

See Interstate Commerce, Monopolies.

00st of Living. "A Cost-of-Living Re

port." Editorial. journal of Political

Economy, v. 18, p. 637 (Oct.).

The view is here expressed that the report

summarizing "the hast and inade uate

sessions of the Lodge ost-of-Living om

mittee . . . is disappointing in that it draws

but slightly upon new data for the basis of

its conclusions. . . . Naturally the majority

report minimizes the eflect of the tariff upon

rrces. . . . The minority report is con

essedly a litical document written in

partisan sty e, and accepting some of the

causes of higher prices assigned by the

majority report, but laying great stress

upon the tarifl' and the ‘trusts’ among such

causes. Neither document justifies the hopes

that were expressed concerning this investi

gation, or does much more than confirm

the belief in the entire insincerity with which

the problem has been handled."

See Economics.

criminal Law. “The Police Judge and

the Public." By George W. Alger. Outlook,

v. 96, p. 356 (Oct. 15).

This article reviews conditions in the police

magistrates’ courts of New York City, as

described in the report of the Commission

appointed by Governor Hughes in 1908,

and praises the legislation adopted in conse

cgrence of that report, resulting in remedyin

t e unfortunate promiscuous mingling o

prisoners at the detention pens and in the

abolition of the "bridge" in front of the

'udge’s bench. The view is expressed,

owever, that these reforms are insuflicient;

what is needed is to clothe the lower courts

with larger authority and greater dignity.

See Political Crimes.

Direct Legislation. "The Referendum in

Action.” By Edwin E. Slosson, Ph.D.

Independent, v. 69, p. 734 (Oct. 6).

A vivid description of the actual workings of

Swiss election machinery.

Disarmament. “Peace and Disarmament."

By Col. Richard Gdake. McClure's, v. 36,

p. 113 (Nov.).

This great German military critic pleads

earnestly for the reduction of armaments, as

something essential to the ace of Europe

and the supremacy of the white race.
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Economics. "Professor Norton's Law of

Progress." By Professor T. N. Carver

of Harvard University. Popular Science

Monthly, v. 77, p. 510 (Nov.).

Professor Carver calls Professor Norton's

article in the September number of the

foregoing journal (see 22 Green Bag 595) a

notable contribution to economic theo ,

but he considers his pro sition to be mere y

a part of the unive law of diminishing

returns, and not a refutation of that law.

Professor Norton is declared to have

apparently overlooked the importance of

land and to have laid too much stress on

labor, in his theory that means of subsistence

do not increase less slowly than population,

as this would hold true only so lon as there

were an abundant su ply of new lan bringing
new funds of capitalpinto being.

Elections. See Nominations.

Employer's Liability. “Moder-n Concep

tion of Civil Responsibility." By P. B.

Mignault, KC. 44 American Law Review 719

(Sept.-Oct.).

Read before the International Law Asso

ciation (see 22 Green Bag 595). Particularly

good as showing the extent to which the

principle of workmen’s compensation has

en adopted, nor-mall and reasonably

rather than as the re t of revolution, in

French and English jurisprudence.

Executive Power. "President Taft and

the Extra-Constitutional Function of the

Presidency." By Samuel J. Kornhauser.

North American Review, v. 192, p. 577

(Nov.).

There has been a popular tendency of late

years, says this author, to regard the Presi

dent as entitled to exercise authority over

Congress in matters of legislation, and the

author opposes this view as subversive of the

Constitution, and quotes from the writings

of great statesmen of the past to show the

dangers of usurpation of a despotic sway

over Congress by the Presidency. He thinks

that President Taft is being done an enormous

injustice by those who oppose him for his

failure to exert himself more vigorously,

especially with reference to tariff legislation

in the first year of his administration.

The paper is sound in its view that the

Constitution does not authorize the President

to mould 1e 'slation, but the author is

evidently of t at class of writers who adopt

the narrower construction of the advisory

powers granted the President by the Con

stitution. Vigorous, rsistent assertion by

the President of his esires as to matters of

legislation, and threats to exercise the veto

power, are hardly to be called extra-con

stitutional, so long as he withholds from

lobbying or coercion.

I'ederal and State Powers.

versus the ‘Wilson Doctrine’."

“ Wilson

By Edward

Lindsey. 44 American Law Review 641

(Sept.-Oct.).

In this sound and admirable article, the

so-called “Wilson doctrine," closely akin

to Mr. Roosevelt's "New Nationalism," is

studied with reference to the writings of

James Wilson, and the outcome is not only

a vindication of the memory of that great

statesman, but also a crushing refutation of

the fallacy of the federal government possess

ing "inherent" powers not enumerated in

the Constitution. That Wilson did not

originate a doctrine at variance with the

common intellectual property of the American

people of his time, and that his theory of a

government of enumerated powers is wholly

consistent with the view taken by the United

States Supreme Court in Kansas v. Colorado,

is here convincingly set forth. By way of

conclusion,—

“We see therefore that there is no justifi

cation in Wilson's writings for saddling upon

him any theory of inherent governmental

wer under the Constitution of the United

tates. This is clear from his general theories

of government, from what he wrote of the

Constitution itself and even from the very

argument correctly understood, which is

cited as evidence that he held the doctrine of

inherent power. Such a conception of Wilson's

views arises from erroneous interpretations

andkmisunderstandings of passages in his

wor 5."

Government. “The Co-operative Nature

of English Sovereignty—III." By W. W.

Lucas. 26 Law Quarterly Review 349 (Oct.).

This installment of a learned and im

portant series of papers is concerned primarily

with the co—operative nature of the ce,

judicial, and exchequer functions 0 the

Crown. Continued from 26 L. Q. R. 54, 247

(see 22 Green Bag 182, 537).

China. “China—-A Permanent Empire."

By Gilbert Reid, Director-in-Chief of the

International Institute of China. World’:

Work,’ v. 21, p. 13674 (Nov.).

Egypt. "The Misgovernment of Egypt."

By A. J. Butler. Nineteenth Century, v. 68,

p. 587 (Oct.).

Layin stress on the paramount importance

of Britis control, and fixing a great deal of

blame upon Sir Eldon Gorst, the British

Agent in Egypt.

India. “The Native States of India."

By Professor John Westlake, KC. 26 Law

Quarterly Review 312 (Oct.).

A review of "The Native States of India,"

b Sir William Lee-Warner. ProfessorVayestlake does not favor the view that inter

national law applies to the relations of these

states with one another and with the Empire.

With characteristic penetration, he suggests

the wisest policy for the British Government

in dealing with the claims and jealousies of

the semi-sovereign principalities.
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"Indian Unrest." By Sir A. H. L. Fraser,

late Limit-Governor of Bengal. Nineteenth

Century, v. 68, p. 747 (Oct.).

"There seems to be reat reason to believe

that the situation in ndia has very much

improved."

"Lord Minto's Viceroyalty." Edinburgh

Review, v. 212, no. 434, p. 501 (Oct.).

A review of the Governor-General's ad

ministration, possibly more appreciative than

critical, but arming at impartiality.

Ireland. "Nationalism and Nationality

in Ireland-II." By Col. Henry Pilkington,

C.B. Contemporary Review, v. 98, p. 458

(Oct.).

Latin America. “The Promise of Latin

America." Quarterly Review, v. 213, no. 425,

p. 451 (Oct),

The civilization of Latin America is here

analyzed with discernment in an extended

study, and the national and social character

istics of the difierent republics are reviewed.

Persia. "A Year of Constitutional Persia."

By Zawwar. National Review, v. 56, p. 306

(Oct.).

See Direct'Legislation, Executive Powers,

Federal and State Powers, History, Interstate

Commerce, Nominations, Party Politics,

Race Distinctions, Socialism.

History. “The Electoral Commission as

the Arbiter of Conflicting Claims to the Presi

dency." By E. Countryman. 44 American

Law Review 701 (Sept.-Oct.).

An attempt to review the Tilden-Ha es

electoral controvers with impartiality. he

author supported r. Hayes in that election,

and has never admired Mr. Tilden nor his

methods, but he thinks Mr. Hayes should have

declined an honor dishonestly and illegally

bestowed. The three Associate Justices who

joined in the decisions are unfavorably

criticized.

Insurance. See Suretyship.

International Law. See Disarmament,

Government, International Servitudes, New

foundland Fisheries Arbitration, Prize Law.

International Servitudes. “A Note on the

Hague Award in the Atlantic Fisheries

Arbitration." By James Edward Hogg.

26 Law Quarterly Review 415 (Oct.).

A brief résumé showin how the Tribunal

exploded the theory of international servi

tudes which was urged b counsel for the

United States. But thoug this country did

not win its contention that it had a right to

concur in the framing of fishery regulations,

it nevertheless, through the theory of “ob

ligatory relation," achieved the right to have

something to say about their reasonableness.

"Instead of the anomalous and inconvenient

right in rem which was claimed, the United

.. I _ _._—Mi

States have secured a normal and practical

right in ersonam."

[The ribunal, by defining an international

servitude as an express grant of a sovereign

right as opposed to that of a "purely eco

nomic" right, seems to have squarey de

cided that a fishing right cannot be a servitude.

The distinction in the minds of the Tribunal

seems to have been that between a public and

a private right. While fishin is not a sover

eign or pubic right, the re ation of fishing

is, and it might be possible to treat a grant

of such a right as a cession of the olice power

over certain fisheries. The dilgmma may

perhaps be avoided if we suppose the Treaty

of 1818 not to be fairly subject to construc

tion as an express grant of sovereign power,

but simply of a fishing privilege in WhlCh no

such power can be involved except by remote

implication. And the Tribunal went on

record as firmly opposing the recognition of

any international servitude not resting on

the express evidence of an international

contract. There may consequently be a

loophole for those learned text-writers who

have been saying that fishing rights in foreign

territorial waters may constitute servitudes.

But it would now appear that they cannot be

servitudes without an ex ress grant of a

right clearly sovereign. f such a grant

exists, possibly it would be more nearly

correct to call a fishing rivilege a right

annexed to or growing out 0 a servitude, than

a servitude itself. —Ed.]

Interstate Commerce. See Federal and

State Powers, Monopolies, Rate Regulation.

Labor. "Strikes; I." By R. A. Reid,

D.C.L. 30 Canadian Law Times 749 (Oct.).

The earliest recorded instances of strikes

are here said to include the strike among the

flute layersin the Temple of Ju iter described

by ivy, the strike of the akers of the

Roman province of Magnesia, the exodus of

the Israelites from Egypt, etc. Roman laws

regarding strikes are mentioned, and. modern

English and Canadian legislation legalizing

stri es is briefly described.

“The American Working Man." By

“Politicus." Fortnightly Review, v. 88,

p. 604 (Oct.).

"The various tests applied to production

and consumption, to wages and savings,

confirm each other. They show a marvelous

industrial expansion in the United States,

and an alarming industrial decline in Great

Britain. They show conclusively that the

British working man is ill-employed, ill-paid,

and poor, if compared with 's exceedingly

prosperous American colleague."

"The Newport Dock Dispute."

Tobias of the Irish Bar.

Review 377 (Oct.).

The English law relating to intimidation,

violence, and conspiracy is here discussed.

See Employer's Liability, Osborne case.

By T. C.

26 Law Quarterly
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Legal Evolution. "The Lawyer and the

Community." By Woodrow Wilson. North

American Review, v. 192, p. 604 (Nov.).

(See 22 Green Bag 585 for address before

the American Bar Association).

Legal History. “The Influence of Biblical

Texts upon English Law." By John Marshall

Gest. 59 Univ. of Pa. Law Review 15 (Oct.).

Shows perhaps a tendency to overrate

the Biblical influence and to underrate other

historical influences, in those instances where

there seems to be some conformity of the

common law to Biblical teachings. The

article has however a good literary savor.

"Burgage Tenure in Medieval England

11." By M. de W. Hemmeon. 26 Law

Quarterly Review 331 (Oct.).

The continuation of a very scholarly and

informing essay on a neglected phase of the

feudal system (see 22 Green Bag 538).

"Hallam and the Indemnity Acts."

T. Bennett.

(Oct.).

These acts, afiecting the position of Non

conformists in the eighteenth century, are

chiefly of anti uarian interest. While Hal

lam's Constitutional History is commended,

in general, for its accuracy, it is found to have

erred in certain particulars and to have

misled many later writers.

"Jurisdiction of the Inns of Court over the

Inns of Chancery." By Hugh H. L. Bellot.

26 Law Quarterly Review 384 (Oct.).

See Government.

Marriage and Divorce. "Marriage, Divorce

and Eugenics." By Montague Crackanthorpe.

Nineteenth Century, v. 68, p. 686 (Oct.).

Arguing for the treatment of marriage not

so much as a sacrament or civil contract, as

an institution to be regulated for the moral,

spiritual, and social welfare of the race.

Legal phases of the subset are intelligently

discussed, but no speci c legislation is pro

pounded.

Monopolies. “Business Enterprise and

the Law." By Gilbert Holland Montague.

North American Review, v. 192, p. 694 (Nov.).

The anti-corporation legislation adopted

throughout the United States during the

ast generation is here considered to have

en unsound and revolutionary. Repressive

legislation should be directed "Not against the

form of a business organization, nor yet

against the power which its efliciency may

develop, but only against the use of unlawful

means of competition. . . . The princi 1e

which should guide all legislation upon t is

intricate subject was tersely ex ressed by

the committee which drafted the 8orporation

Law of Massachusetts in 1903: ‘So far as

purely business corporations are concerned,

and excluding insurance, financial and public

By

26 Law Quarterly Review 400

service corporations, the state cannot assume

to act directly or indirectly as guarantor or

sponsor for any organization under corporate

form. . . . . The state should permit the

utmost freedom of self-regulation, if it pro

vides quick and eflective machinery for the

punishment of fraud. . . .' "

"How to Control the Trusts: Three Views."

By William Dudley Foulke, Philip H. Farley,

and the Editors of the Outlook. Outlook, v.

96, p. 364 (Oct. 15).

Mr. Foulke's remedy is givin the federal

Bureau of Corporations price- 'ng powers

analogous to the rate-reviewing powers of

the Interstate Commerce Commission, and

he looks upon federal inco ration or a

federal license system as ine cacious. Mr.

Farley would compel corporations to publish

semi-annual statements showing their net

assets and net income, and under suitable

conditions, where business has passed the

pioneer stage, would apply the Massachusetts

s stem of regulation 0 capitalization. The

'tors of the Outlook beheve that govern

ment regulation should be extended to all

corporations using the public hi hways or

controlling blic necessities like uel, light,

and food, t at clear statements of corporate

finances or regulation of stock issues should

be insisted on, and that the physical cost of

corporate property should be recognized as a

large element in determining its value, and a

system of permissive federal incorporation

or federal license is suggested as likely best

to protect the interests of the public.

"De l'lnfluenoe Economique, Juridique,

et Sociale des Trusts aux Etats-Ums."

37 journal du Droit International Pri'vé 1102.

“Who is to blame, in the last analysis,

for this disturbance of economic e uilibrium?

It is undeniable that those to lame are,

considered as a whole, the powerful ones in

finance, industry and high commerce; for

it is they who set the example in practiml

affairs, just as their wives do in matters of

fashion. Seconded by the complacency of

politicians, protected in the majority of cases

y high customs duties and by elastic legisla

tion, they have by their insolent success and

their scorn of law developed

spirit of speculation, and have established

false standards of luxury and of morality."

"What is the Essence of the Trust Evil?"

By W. A. Coutts. 71 Central Law journal

256 (Oct. 14).

"Is it not clear that the essence of the trust

evil is the evil which appertains to all great

aggregations of wealth, namely, the over

w elming power which the law confers u n

the owner, whether the owner be an indivi ual

or a corporation?"

See Corporations.

Newfoundland Fisheries Arbitration.

"Newfoundland and the Hague Fisheries

Awar ." By Beckles Willson. Nineteenth

Century, v. 68, p. 719 (Oct.).

in the nation a_
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The treatment is largely historical, showin

how the fisheries dispute actually started.

The award is considered with reference to its

practical consequences. rather than in its

egal aspect.

See International Servitudes.

Nominations. “Direct Primaries-A

Needed Measure of Reform.’ By Darwin R_

James, Jr. Editorial Review, v. 3, p. 1111

(Nov.).

“Direct Primaries-——Vain Refomi Tinkering

and its Moral-Labor Saving Devices." By

James L. Brewer. Editorial Review, v. 3'

p. 1126 (Nov.).

_ Two articles on the aflirmative and nega

trve sides, respectively, of the question.

Osborne Once. See Party Politics.

Party Politics. “The New Politics—

Parties and Men." By William Garrott

Brown. North American Review, v. 192,

p. 630 (Nov.).

A second article on the subject (see 22

Green Bag 658), wherein the author predicts

that there will be two parties in this country,

one the part of privile e, the other the

party oppose to it; and e thinks this sure

to be the result, whether the latter party is

to be the Democratic party or is to be a

new party organized by the Pro essive

Republicans. oosevelt receives eoquent

homage from this writer, but is conceived as

lacking the characteristics necessary to a

sound, safe leader of a progressive opposition

party. There must be no one-man power,

and proper leaders can come only throu h the

awakening of “a widespread, an intel ‘gent,

and a stubborn patriotism."

“The Confusion of American Politics." By

Sydney Brooks. Fortnightly Review, v. 88,

p. 646 (Oct.).

The writer makes some acute and just

comments on Messrs. Taft and Roosevelt,

their methods and principles, but he betrays

an undue bias in favor of that popular cult

of exaggeration which the sensational maga

zine writers and Mr. Roosevelt have done

so much to foster. Mr. Brooks greatly over

estimates the devotion of the American

people to this cult. “It is because he has

returned from Europe more than ever the

foe of Privile e that Mr. Roosevelt has

stepped instant y back into the moral leader

ship not only of the Republican Party but of

the American people." The results of the

November elections, however, hardly con

firm such a statement.

"American Affairs.” By A. Maurice Low.

National Review, v. 56, p. 271 (Oct.).

Reviewing the important part which the

doctrine of state rights has played in American

politics, this writer considers that a political

rssue has at last been found in the United

States. He believes that state rights will be

taken u by the Republicans, and that this

issue wi divide the arty, new parties arising

on the ruins, one avoring Mr. Roosevelt's

“new nationalism" and the other Mr. Taft's

“old nationalism." The way is prepared for

a wholesale revolutionizing of parties, and

parties will thus come to mean something.

England. “The Story of the Osborne Case."

By Harold Cox. Nineteenth Century, v. 68,

p. 569 (Oct.).

This article goes fully into the circum

stances of the noted case of Osborne v.

Am amated Societ of Railway Servants

(22 reen Bag 135 , the decision in which

has been hi hly distasteful to the Labor

party in Eng nd, inasmuch as it has made

it impossible for Labor members of Parlia

ment to secure any remuneration for their

services except through voluntary subscrip

tion.

"The Position of Trade Unions." By

Harold Cox. Quarterly Review, v. 213, no.

425, p. 567 (Oct.).

The political demands of the English trade

unions and the complexity of the situation

wing out of the Osborne judgment are

ere set forth.

England. “Conservatisrn." Quarterly

Review, v. 213, no. 425, p. 501 (Oct.).

We list this pa r because some readers

may be interested in its thoughtful historical

review of the vicissitudes of political parties

in En land during the ast hundred years,

treate from the stan point of one who

believes that the Unionist cause can succeed

only by steady adherence to conservative

principles.

Patents. "Liability of the United States

for Use of Patented Inventions; with special

reference to the Act of Congress entitled

‘An Act to Provide Additional Protection

for Owners of Patents of the United States,

and for Other Purposes,’ approved June 25,

1910." By George A. King. Chicago Legal

News, v. 43, p. 74 (Oct. 15), 10 Phi Delta

Phi Brief 138 (Nov.).

This paper was read before the Patents

Trademark, and Copyri ht Section at the

recent annual meeting 0 the American Bar

Association. It gives a very complete,

detailed exposition of the purpose of the act

and the import of its various provisions.

“Mechanical Equivalents in the Law of

Patents." By Hugh K. Wagner. 71 Central

Law journal 275 (Oct. 21).

The writer finds the law on this subject

in a somewhat confused state.

Penology. "Fifteen Years’ Work in a

Female Convict Prison." By the Countess of

Bedford. Nineteenth Century, v. 68, p. 615

(Oct.).
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Full of observations on the general subject

of the crimes and punishments of women.

and Their Treatment." _ By

Westminster Review, v. 174, p. 392

“Crimes

IILeX-II

(Oct.).

Dealing largely in generalities, but evi

dently written by one who has intelligent

sympathy for sound reform projects.

See Criminal Law.

Police Power. See Criminal Law, Public

Health, etc.

Political Grimes. “Rebellion." By Henry

W. Nevinson. North American Review,

v. 192, p. 680 (Nov.).

The severity with which states punish the

crime of rebellion inspires some readable

reflections. The author evidently believes

that political ofienses should not be treated

as rigorously as ordinary crimes; and he is

in favor of guaranteeing the rights of war

to rebels, in the same way as to belligerents.

Population. See Economics.

Practice. "How to Draw Notices of

Mechanics’ Liens." By Hervey Drake.

23 Bench and Bar 13 (Oct.).

Treated purely with reference to New

York practice.

Prize Law. "Hospital Ships and the

Carriage of Passengers and Crews of De

stroyed Prizes." By A. Pearce Higgins,

26 Law Quarterly Review 408 (Oct.).

Procedure. "The Appellate Court's Con

gested Docket in the First District." By

Orrin N. Carter, Justice of the Illinois Supreme

Court. 5 Illinois Law Review 152 (Oct.).

“In my judgment Bacon's idea as to

amending laws should be the lan adopted

for procedural reform. He sai : ‘The work

which I propound tendeth to pruning and

grafting the law and not to oughing u

and planting it again; for such) a remove Y

should hold indeed for a perilous innovation,

but in the way I now ro und the entire

body and substance of t e aw shall remain,

only discharged of idle and unprofitable or

hurtful matter.’ In these matters better

results will be obtained if we ‘carry the

trowel to build, but not the torch to burn.’ "

See Criminal Law.

Public Health. "Legal Aspect of Public

Health Work in Illinois." By Henry Bixby

Hemenway, M.D. 5 Illinois Law Review 157

(Oct.).

The general owers of the states are dis

cussed at lengt with reference to constitu

tional law, and attention is paid to Illinois

matters of purely local concern.

Public Policy. See Osborne Case.

Race Distinctions. "Negro Sufirage in 9.

Democracy." By Ray Stannard Baker.

Atlantic, v. 106, p. 612 (Nov.).

Discussing both the legal and practical

aspects of the negro sufirage, the author is

earnest in his advocacy of equal treatment

for the White and colored races; in the spirit

of the Fifteenth Amendment, though he is

not opposed to restrictions of the suffrage

which apply to both races alike.

Bate Regulation. “Shall Railway Profits

be Limited?" By Samuel 0. Dunn. journal

of Political Economy, v. 18, p. 593 (Oct.).

“Some consideration ought and must be

given to their rofits in determining what

rates railways s ould be allowed to charge.

But there should also be considered the nature

of the services rendered; their value to the

shippers receiving them; how the profits of

the railways afiected compare with those

of other industrial concerns in the same

territory; the densit and nature of the trafiic;

how much the tra c can reasonably bear;

how much other railways than those involved

charge for similar services and earn on similar

rates, etc. If, in view of these considerations,

the rates seem unreasonably high per se they

should be reduced; and if they seem un

reasonably low per so they should be allowed

to be advanced. The courts have held that

railways cannot charge extortionate rates

per so, even if they cannot otherwise make

any profit; and it would seem that if they

do make reasonable rates it is neither equi

table nor expedient to reduce their rates

merely because their profits are large. It

would seem that the most efiective way to

get low rates would be not to provide that

the reasonableness of a zailway's rates should

be measured by the amount of its profits,

and that the greater its earnings grew the

lower it would have to make its rates, but

to provide, if some practicable way of carry

ing out such a plan could be devised, that

the reasonableness of the profits should be

measured by the reasonableness of the rates,

and that the lower a road made its rates the

larger should be the profits that it would be

allowed to enjoy."

“Should Railway Rates be Increased?”

By Harrison Standish Smalley, Assistant

Professor of Political Economy in University

of Michigan. Independent, v. 69, p. 806

(Oct. 13.).

The author thinks that the ten months

allowed the Interstate Commerce Commission

to sus nd rates while their reasonableness

is awaiting determination is not long enough;

the time required will seldom, if ever, be

less than eighteen months.

"How the Railroad Works with the Trust,

III." By C. M. Keys. World's Work, v. 21,

p. 13680 (Nov.).

The gist of this article is that the big

shippers continue to be favored, and that

the issue of fair rates can be met only by
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shifting a burden from the small to the large

shippers.

Real Property. See Legal History.

Socialism. "Socialism According to Wil

liam Morris." By William Sinclair. Fort

nightly Review, v. 88, p. 723 (Oct.).

State and Federal Powers. See Party

Politics, Public Health.

Snretyahip. “Contracts of Guaranty and

Indemnity and Credit Insurance.” By

Karl E. Steinmetz. 44 American Law Review

736 (Sept.-Oct.).

An attempt to trace the true basis of dis

tinction between contracts of guaranty and

of suretyship. Contracts of credit insurance,

it is pointed out, liability being contingent

on loss rather than default, are contracts of

indemnity rather than of guaranty and should

be governed by the rules of insurance rather

than of suretyship.

Tarifl. "Can a Tarifl Commission Suc

ceed?" By Harrison S. Smalley. North

American Review, v. 192, p. 595 (Nov.).

An able ex sition of the practical difli

culties of tari revision b a commission, by

an impartial economist. he author is careful

to avoid the declaration that the plan cannot

succeed. The article, however, strengthens

one's conviction that the Republican arty

has a most formidable task on its han s, in

allaying popular discontent with the tariff,

and that its success in disposing of this

problem can be only temporary at best, its

continued existence in power dependin

really on the treatment of other politica

issues.

"Canadian Reciprocity With the United

States." By J. Castell Hopkins. National

Review, v. 56, p. 320 (Oct.).

Taxation. "The Income Tax in Georgia."

By William A. Shelton. journal of Political

Economy, v. 18, p. 610 (Oct.).

A study of the workings of the income tax

levied by Georgia. during two years of the

Civil War perio .

United States Supreme Court. "The

Supreme Court of the United States.” By

J. F. Haig. Independent, v. 69, p. 1038 (Nov.).

A short outline of the routine methods of

the Court.

Workmen's Compensation. See Employer’s

Liability.

Miscellaneous Arllclee of Interest to the

Legal Profession

"Chief Justice Fuller." By

59 Univ. of Pa. Low

Biography.

Robert P. Reeder.

Review 1 (Oct.).

Not so much a study of the le 1 mind of

the late Chief Justice as an out' e of the

general course of his decisions, as shown

particularly by the dissenting opinions which

6 wrote.

"Taft and Roosevelt: A Composite Study."

By Francis E. Leupp. Atlantic, v. 106, p.

648 (Nov.).

A stud of the characteristics of both men,

compare and contrasted, in the main sym

pathetic and fair.

"My Social Life in London." By Goldwin

Smith. Atlantic, v. 106, p. 690 (Nov.).

Here we catch limpses of the interestin

rsonalities of acaulay, Brougham, an

rd Lyndhurst, not to mention others famous

in public life.

Canal Zone. "Canal Zone Laws and

Judiciary." By Theodore C. Hinckley.

17 Case and Comment 220 (Oct.).

Criticism of Judges. "Criticism of the

Judiciary—The Dred Scott Case Not Appli

cable.” By Henry Edwin Tremain. Edi

torial Review, v. 3, p. 1102 (Nov.).

"It is neither ‘intelligent scrutiny‘ n01‘

‘candid criticism’ to select dissenting opinions

and declare dogmatically that they are ‘un

questionably the correct view,’ implying that

the case at the bar was erroneously decided,

unless such a naked declaration should be

pursued in a lawyer-like way, along recog

nized lines, towards some other conclusion."

l'errer. “The Life and Death of Ferrer."

By William Archer. McClure's, v. 36, p. 43

(Nov.).

The English dramatic critic went to Spain

to make a thorough investigation of the events

caluminating in the execution of Ferrer.

This first installment, bringing the story

up to the arrest of Ferrer, _is a human docu

ment of rare interest. An impartial estimate

of Ferrer‘s character and opinions is offered,

and while he is represented as an incflensive

man he is not treated as a martyr or a saint.

History. “A Diary of the Reconstruction

Period; X, The Conduct of Impeachment."

By Gideon Welles. Atlantic, v. 106, p. 680

(Nov.).

The extracts here printed contain a vivid

contemporaneous account of the proceedings

at the impeachment trial of President John

5011.

Pensions.

Rolling up the Big Snowba .”

Work, v. 21, p. 13611 (Nov.).

A fanatical attack on the administration

of the Pension bureau.

Political Corruption.

in the Party." By William H. Taft.

pendent, v. 69, p. 901 (Oct.).

"The Pension Carnival; II,

World’:

“Political Reform

Inde
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This {a r deals, in rather a humorous

way,wit t eevilof municipal graft rimarily.

While written when Mr. Taft was t irty-two,

it shows no fundamental difierence of attitude

from that of the President today, except that

the cares of public life did not then weigh

heavily on his shoulders and he was able to

write with more exuberance and ofihanded

ness.

TI-rifl. "The Mysteries and Cruelties of the

Tarifi; The Bulwark of the Wool Farce."

By Ida M. Tarbell. American Magazine,

v. 71, p. 51 (Nov.).

Tchaykovlky. "My Prison Story." By

Nicholas Tchaykovsky. Outlook, v. 96, p. 493

(Oct. 29).

Tellin of his arrest, imprisonment, and

acquitta. It is not a dark picture, but it

shows that the system of administering

justice in Russia has many absurdities.

Wall Street. “The Masters of Capital

in America: Morgan, the Great Trustee."

By John Moody and George Kibbe Turner.

McClure's, v. 36, p. 3 (Nov.).

The story of Morgan's career is brought

in this first installment up to the year 1898.

The rtrait of Morgan IS ruthlessly frank,

but gives in the main a sympathetic. appre

ciative picture of the man. No effort is

made to attach a forced, unnatural interpre

tation to great deeds in the world of finance.

The authors have sought in this most readable

article to write an impartial history of the

manner in which Morgan won re-eminenoe

as a financier. The growth of t e syndicate,

and of the methods by which the name of

Morgan came to be synonymous with sound.

conservative banking and promotion are

treated with an entertaining fullness of detail.

"It: The Sovereign Political Power of

Organized Business." By Lincoln Steffens.

Everybody's, v. 23, p. 646 (Nov.).

This second installment is devoted to the

power exercised by the financial interests

of Wall street in injuring the credit facilities

of individuals or roperties toward which

they are not friend y. The author evidently

believes that a credit monopoly exists in the

United States, not yet held in check by

legislation. Those who control eat banking

institutions possess an unfair a vantage over

outsiders seekingato finance meritorious

enterprises.

Latest Important Cases

Banking and Currency. Deed of Real

Estate to National Bank not Void but Void

able. N. Y.

Associate Justice Hughes handed down

his first decision as a member of the Supreme

Court of the United States on November 7,

in the Kerfoot case. The opinion was marked

by unusual brevity, the whole paper, with

citations, taking up only about two printed

pages. "But while the purpose of the transac

tion was not one of those described in the

statute for which a national bank may

purchase and hold real estate." said the

Court, “it does not follow that the deed was

a nullity and that it failed to convey title

to the property. In the absence of legislation

to the contrary, a conveyance of real estate

to a corporation for a purpose not authorized

by its charter is not void, but voidable, and

the sovereign alone can object."

Any other finding, the decision holds,

will lead to great confusion and injustice.

Conveyancea. Equity Will Interfere to

Cancel Sale Induced by Fraudulent Repre

sentation: of Purchaser. N. Y.

Where the owner of vacant city property

is induced to sell it by the representations

of the buyer that he intended to build

dwelling houses thereon, when his purpose

was in fact to erect a public automobile

garage, which would materially injure seller's

adjacent property, an action may be main

tained by the seller to cancel the deed and

compel a reconveyance of the property,

because of the sale having been induced

by the purchaser's fraud in relation to a

material and existing fact.

This was the decision of the New York

Court of Appeals in Adams v. Gillig (reported

in N. Y. Law jour. Oct. 19), rendered Oct. 11,

Chase, 1., writing the opinion.

Corporations. Indictmant Nat Necessary

for Conviction of Crime—jurisdiclion of

Inferior Caurts. Mass.

The notion that a corporation can only be

criminally dealt with by indictment, however

trivial the ofiense, was exploded by a decision

rendered by the full bench of the Massa

chusetts Supreme Judicial Court, Oct. 18,

in the case of Commonwealth v. New York
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Central & Hudson River Railroad Co. The

Court held that corporations are on a par

with natural persons and may be dealt with

by inferior courts upon complaints for offenses

within their jurisdiction.

The Court declared that the trend of recent

legal authorities has been to make corpora

tions like individuals amenable to trial by

criminal complaints where they cover the

ofienses charged. The district court had

jurisdiction by virtue of the general provis

sions of Revised Laws, chap. 160, sec. 24,

giving it the right to deal with "all crimes

and ofienses” less than felony, “except libels

and conspiracies."

Criminal Law.

cedure.

See Corporations, Pro

Equity. See Conveyances.

Fifteenth Amendment. violated by

Maryland Statute of 1908—‘ ‘ Grandfather

Clause." U. S.

All devices in use in the South for the pur

pose of wiping out the colored vote were

declared unconstitutional by Judge Thomas

J. Morris, of the United States Circuit Court

in the Anderson Case, lately decided at Balti

more. The original action which was brought

against the Annapolis registers was based on

their refusal to register three colored men

because they could not comply with the

provision which required them to have been

able to vote in 1868, or if not then, that

their ancestors must have been eligible to

vote. Anderson, one of the colored men,

could not have voted at that time because of

his race and color, and Howard and Brown,

two others, were denied registration because

their father and grandfather, respectively,

could not, on account of race and color.

have so voted.

The Court said :—

"It is true that the words ‘race’ and ‘color’

are not used in the statutes of Maryland, but

the meaning of the law is as plain as if the

very words had been made use of; and it is

the meaning, intention and effect of the

law, and not its phraseology, which is im

portant. . . .

"There are restrictions to the light of

voting which might, in fact, operate to

exclude all colored men which would not be

open to objections of discriminating on

account of race or color. As, for instance,

it is possible that a property qualification

might, in fact, result in some localities, in all

colored men being excluded; and the same

might be the result, in some localities, of

an educational test; and it could not be said,

although that was the result intended, that

it was a discrimination on account of race

or color, but it would be referable to a difi'erent

test. But looking at the constitution and

laws of Maryland prior to January 1, 1869,

how can it be said with any show of reason

that any but the white man could vote then

—and how can the Court close its eyes to the

obvious fact that it is for that reason solely

that the test is inserted in the Maryland Acts

of 1908? And is not the Court to take notice

of the fact that during all the forty years

since the adoption of the Fifteenth Amend

ment, colored men had been allowed to

register and vote in Maryland until the enact

ment of the Maryland statute of 1908?"

Federal Circuit Court in Oklahoma De

clines ]urisdiction—“Grandfather Clause" in

State Constitution. Okla.

Holding that it had no jurisdiction to

grant relief from the operations of the "grand

father clause" amendment to the Oklahoma

constitution, the federal circuit court at

Guthrie, Okla., on Nov. 1 dismissed the appli

cation of Daniel Sims, a former slave, who

asked a writ of injunction that would permit

him and other negroes to vote at the general

election on Nov. 8. This decision made

the grandfather clause operative for the

recent election disfranchising several thou

sand negroes. An appeal has been taken.

Insurance. Mortgagee Clause in New

York Fire Insurance Policy— Notice of

Loss by Mortgagee. N. Y.

An interesting decision relating to the

New York Standard Form Fire Insurance

Policy and the usual mortgagee clause was

recently handed down by the New York

Appellate Division in the case of Heilbrun v.

German Alliance Insurance Co. (reported

N. Y. Law journal Nov. 14, 1910). The

policy contained the usual mortgagee clause,

and the plaintiff was assignee of the mortgagee.

There was no allegation in the complaint

that the required notice of loss and sworn

proofs 01 loss were ever given to the insurance

company, either by the assured or the

mortgagee, or this assignee plaintiff. The

defendant demurred to the complaint because

of the absence of such allegation.

It was held that "the mortgagee was under

no obligation to furnish proof of loss or to give
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any other or earlier notice of loss than that

involved in the commencement of this

action." Moreover, under the mortgagee

clause, the insurance as to the interest of the

mortgagee was not to be invalidated by any

act or neglect of the assured mortgagor or

owner. Accordingly, the Court said, "it

was not therefore necessary to allege that he

[the mortgagee] or the mortgagors had

given such proofs of loss or to set up an ex

press waiver thereof by the insurer."

The Court cites the conflicting decisions

of other jurisdictions and states that the

question has not previously arisen in New

York.

There is a very strong dissenting opinion

which goes over the authorities and argu

ments against the majority holding quite

fully.

Juries. Reversal on Technicalities-jurors

May Separate and Read Newspapers. U. S.

A man's constitutional rights are not

necessarily violated by a jury which is trying

him on a charge of murder being allowed to

separate and to read newspapers during the

trial, was the holding of the Supreme Court

of the United States Oct. 31, in Holt v. U. S.

The Court also held similarly in regard to the

refusal of a judge to send a jury out of the

court room during arguments on the admis

sion of evidence.

Furthermore, the Court laid down the rule

that the act of requiring the accused to

put on a coat, alleged to have been worn

when the crime charged was committed, did

not amount to "requiring a prisoner to testify

against himself."

These points were made in the decision

of the Court in refusing to interfere with

the sentence of life imprisonment imposed

by the federal circuit court of western

Washington.

In announcing the opinion of the Court,

Mr. Justice Holmes said that if the mere

opportunity for prejudice and corruption was

to raise a presumption that they exist, it

would be hard to maintain jury trial under

the conditions of the present day.

Marriage and Divorce. Michigan Divorce

Invalid in New York—5ervice by Publication

on Defendant Outside the State. N. Y.

In Catlin v. Catlin, noted in this depart

ment last month (22 Green Bag 655), the

New York Supreme Court held a Nevada

divorce void for want of jurisdiction. Some

what to the same effect was the decision of

the Appellate Division in Tyson v. Tyson,

decided Nov. 3, wherein the New York

Justices held that a Michigan divorce was

invalid in which the defendant had been

served by publication, during absence from

the state.

South Dakota Divorce Invalid in District

of Columbia-No jurisdiction over Dc

fendant Wife Outside the State. D. C.

A similar case arose in the District of

Columbia, the Supreme Court of the District

holding a South Dakota divorce invalid.

The divorce which Judge Stafford refused

to recognize was obtained by Milton E.

Davis who in April, 1907, went to South

Dakota, in December got his divorce, and

three weeks later was married again. Judge

Stafford held that inasmuch as Davis had

"deserted his wife and left this jurisdiction,

it follows that the court of South Dakota has

jurisdiction over her and no right to bind her

by its decree."

Mortgages. See Insurance.

Orinoco Claims Oase. Award of Damages

Quashed Because Arbitrator Exceeded Powers

under Protocol between United States and

Venezuela. Hague Court.

The Orinoco Steamship Company, a New

Jersey corporation, was granted certain

exclusive privileges by the government

of Venezuela, but the agreement was subse

quently repudiated by President Castro.

The steamship company instituted an action

for $1,400,000 damages.

The case was eventually submitted to Dr.

Charles Barge, who awarded the company

$28,700. The company appealed to the

American government, which refused to

accept the decision on the ground that it was

contrary to the principles of international

law.

After prolonged negotiations it was agreed

to submit the matter to the Hague Perma

nent Court of Arbitration. The Court

rendered a decision Oct. 25 holding the Barge

award null on four points, and awarding the

American company $92,672 damages, with

interest and costs.

The decision is important in that it recog

nizes the contention of the American Govern

ment that the exceeding of powers and

essential error may be grounds for holding

void an international award.

The Court allowed the United States
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$7,000 on account of counsel fees and ex

penses of litigation, which also marks a new

step in such matters.

Procedure. Acqm'ttal on Technicalitics

Proof that Various Names in Indictment

Purporting to Refer to Some Person D0 in

Fact Mean One and the Same Person Essen

tial. O.

The decision in Goodlove v. State, 82 Ohio

St. 365, has been the subject of some sen—

sational press comment, Collier's Weekly

remarking that “the Ohio Supreme Court

has recently turned another alleged murderer

loose on a technicality."

James F. Goodlove was indicted for shoot

ing, with intent to kill, "one Percy Stuckey,

alias Frank McCormick." The defendant

was convicted of manslaughter and sentenced

by the Court of Common Pleas to fifteen

years imprisonment at hard labor, the circuit

court afiinning the judgment. In his appeal,

among other assignments of error, he alleges

that the trial court should not have overmled

his motion to direct a verdict of not guilty.

The Supreme Court of Ohio, in a decision

rendered by Crew, J., held this error fatal,

on the ground that no evidence was intro

duced to show that Percy Stuckey and

Frank McCormick were one and the same

person. To quote:—

"In the case now before us not only is

there a total absence of evidence that Percy

Stuckey and Frank McCormick were one and

the same person, but there is not in this case

from beginning to end a scintilla of evidence

even tending to show, or that would suggest,

that any such person as Percy Stuckey ever

had an existence. There was, therefore,

in this case a total failure of proof as to an

essential allegation and material part of the

ofiense charged in the indictment, and such

defect not being one of mere variance that

is excused or rendered harmless by the

curative provisions of section 7216, Revised

Statutes, it was and is necessarily fatal and

the motion to direct a verdict in this case

should have been sustained."

There was no dissenting opinion, Summers,

C.J., and Davis, Shauck, and Price, JJ.,

concurring. It is difficult, nevertheless, to

see any justification for the decision. The

contingency of double jeopardy would seem

too remote and fanciful to deserve serious

consideration. Counsel for the appellant

properly argued“that an acquittal of the

charge of killing of John Brown would not be

a bar to a prosecution for the killing of James

Brown. But this was an instance of John

Brown alias James Brown, something very

difierent.

See Juries.

Professional Misconduct. Impeding and

obstructing Administration of justice. N. Y.

The respondent in Matter of Sanford Robin

son, decided by the New York Appellate

Division in October, upon consideration of

the peculiar facts and circumstances disclosed

in the case, was subjected to the penalty

of suspension for one year from the practice

of law by the decision of the Court, rendered

by Ingraham, R]. It was held that where

an attorney advised a person to avoid the

service of a subpoena issued out of a court

of the United States and the latter thereupon

refused to see the marshal and subsequently

departed for Canada and the subpoena was

not served, the facts that thereafter the said

attorney was indicted by a federal grand

jury under sections 5398, 5399 of the U. S.

Revised Statutes, was tried, convicted and

Sentenced to pay a fine as punishment, were

relevant in determining what discipline should

be imposed for the offense. (Reported in

N. Y. Law journal, Oct. 27.)

Real Property. See Conveyances.

Waters. "Scenic Beauty" Case-Esthetic

Enjoyment Only Without Physical Taking

Held a "Beneficial Use"'—flppropriation.

U. S.

Judge Robert E. Lewis, in the United

States District Court at Pueblo, Colo,

granted the Cascade Town Company a

permanent injunction Oct. 4 prohibiting

the Empire Water and Power Company

from using water for the purpose of generating

power, where the water formed the chief

scenic attraction of the mountain canon at

the mouth where the town is situated.

Cascade lies at the base of Pike's Peak.

The town company resisted the power

company on the ground that in playing its

part in making scenic beauty, the water is

already being put to beneficial use within

the meaning of the law, and therefore is not

subject to condemnation proceedings. This

contention was sustained by the court, of the

defendant, that there could be no beneficial

use where there was in fact no use, the water

not being handled and used, being overruled.
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REX v. CRIPPEN

HE speed with which the Crippen

case was disposed of by the English

courts, in a manner which could leave

no doubt that the accused enjoyed a

fair trial, excited the general admiration

of;the American bar. Our lawyers,

however, have not shown the same

unanimity as to the practicability of

conducting trials for murder with equal

speed in this country. There has been

a tendency to lay stress on the conten

tion that the English methods are not

adapted to American courts. It is

doubtless this very sentiment which

blocks progress in this country, and

resting as it does on the shakiest founda

tion, gives rise to unreasoning opposition

to reforms of procedure which leading

professional organizations are coming

to demand.

The difi'iculties of copying the pro

cedure followed in the Crippen trial

are more apparent than real. We do

not wish to imply that English methods

could be exactly copied in the courts

of this country. But the spirit, if not

the actual details of those methods,

could be imitated with entire safety.

The England of today is a democratic

country, and those who say that the

American people would not submit to

the methods of an English court are

thinking of the England of yesterday.

The powers of an English court do not
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exceed the narrow limits within which

the common law has hedged its authority,

to protect the rights of every individual,

and in this country there would be

nothing derogatory to that same com

mon law, or to the institutions that

have grown out of it, in empowering

our courts to handle their business with

increased dignity and dispatch.

The practice of indiscriminately allow

ing challenges on the vaguest and most

trivial pretexts could be abolished by

the passage of a satisfactory practice

act, and no one would suffer injustice

through the removal of this formidable

instrumentality of delay. Motions for

continuances could be ruled upon with

greater firmness, and with keener at

tention to the expeditious disposal of

causes, without any just complaint

that the judiciary is exceeding its

province. The introduction of testi

mony of doubtful relevancy,serving to

protract the trial needlessly, and un

necessarily long-winded arguments by

counsel, are evils for which a remedy

that does not contravene the Sixth

Amendment is obvious. Likewise the

plea of insanity, and the testimony of

handwriting and medical experts, are

matters which can be dealt with by

legislation, supported by proper rules

of court, in such a manner as materially

to lessen if not wholly to overcome

these evils, without danger of violating

constitutional provisions safeguarding
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the rights of accused persons. The

bench in England is no more superior

to the Constitution than with us, and

there could be no menace to our free

institutions in swifter and surer justice.

Until a generation ago, England was

sufiering, as we are, from the evils of

an archaic and needlessly artificial

procedure. The speed with which the

evil was discovered and the promptitude

with which it was remedied, are difficult

to understand in this country, where the

obstacles to reform seem infinitely

various and complicated. But England

was not the only common law country

to undertake the reform. Canada and

Australia followed suit, and the present

position of the United States, in its

blind worship of the older procedure, is

anomalous among free Anglo-Saxon

peoples. The existing system serves

to benefit no one, except those lawyers

pecuniarily interested in burlesquing

the administration of justice and in

lowering the standards of professional

ethics, and is a form of despotism to

which the American people should not

longer submit.

Once invest our judiciary with the

power which will enable it to determine

causes speedily on their merits, and

the other evils incident to the present

system will rapidly disappear. It will

be unnecessary to appoint additional

judges, for the courts will quickly catch

up with their arrears, and the evil of

congested dockets, serving, perhaps,

more than any other to deprive the

accused of his constitutional right to

“a speedy and public tria ," will exist

no longer. The subject is one which

bar associations need to urge more

insistently than ever on the attention of

legislatures. The initiative of the bar

is the chief and perhaps the only agency

through which the needed reforms can

be brought about.

CONTEMPTS BY NEWSPAPERS

NE of many instructive incidents

of the Crippen trial was the sum

mary infliction of a heavy fine for con

tempt on one newspaper which had

published matter relevant to the merits

of the case. In this country this power

of the court is but rarely exercised, but

there is nothing in our law or institutions

to prevent its being employed with

nearly if not quite the same vigor.

A few heavy fines might do something

toward lessening the abuse of the trial

of cases in advance'of the actual deter

mination of the merits, by our great

metropolitan press, and would lend in

creased dignity to the administration of

the criminal law in this country.

 

INSANITY AS A GROUND FOR

DIVORCE

N the hearing of testimony before

the English Divorce Commission,

expert witnesses were recently heard

for and against the advisability of mak

ing permanent insanity a ground of di

vorce. Sir Montague Crackanthorpe

ofiered the opinion that it was dangerous

to the public welfare for the state to

encourage the renewal of married life

between a sane and an insane person,

and that it was for the public good that

the marriage-tie be severed under such

conditions. If that is sound reasoning,

it would seem to follow that the police

power of the state should assert itself

to dissolve marriage when either party

can be proved to be permanently insane.

We believe that this would be going too

far, and that with regard to insanity, at

least, the common sense view is that

the happiness of the parties and purity

of the marriage relation are to be con

sidered paramount to the interest of the

state in the issue of such marriages. It



714 The Green Bag

might be well to make marriages void

able on the ground of permanent insan

ity, at the election of those who wish to

.be released from the bond, without

forbidding continuance of the marriage

relation to such as do not desire sep

aration. In some of our states insanity is

an absolute ground for divorce, in others

there is considerable opposition to the

proposal. But if marriages are to be

voidable for consanguinity between the

forbidden degrees, for impotence, or for

insanity existing at the time of marriage

and unknown to the other party, as is

recommended by the Committee on

Marriage and Divorce of the Commis

sioners on Uniform State Laws, per

manent insanity arising after marriage

would seem to be an analogous ground

for divorce, and one which should be

recognized by the law not less than

those other grounds, all of which like

wise really relate to the competency of

the parties to fulfill the marriage relation.

 

A TELEPHONE IS A TELEGRAPH

IUDGES perhaps fall into the mis

take occasionally of employing a

somewhat comical inaccuracy of lan

guage, which, however, leaves their

meaning absolutely clear. One such in

stance has been brought to our attention

by a correspondent, who writes :—

The Court of Appeals of New York has

solemnly determined that a "telephone is a

telegraph in all essential particulars." 199

N. Y. 135. This is presumably founded on

the famous decision of the railway conductor

that "cats is dogs and rabbits is dogs, but

turtles is insects and travels free."

What the Court actually said was this:

“The business of a telephone company,

in its broader aspects at least, is legally

indistinguishable from that of a tele

graph company, the telephone being a

telegraph in all essential particulars";

and it went on to cite a decision in New

jersey which was to the effect that a

corporation organized under an act to

incorporate telegraph companies might

proceed to condemn lands for a telephone

line although telephones are not men

tioned in the statute. Certainly there

is no absurdity in holding that a tele

phone may for some intents and pur

poses be practically equivalent to a.

telephone, and the dictum of the court

is hardly to be understood as authority

for the doctrine that black is white, or

vice verse.l

A JUROR’S DEFINITION

X-GOVERNOR HUGHES of New

York, the new member of the

Supreme Court of the United States,

recalls an incident happening when he

was a law-clerk in the office of Chamber

lain, Carter & Hornblower.

A man was being examined by one

of the firm with reference to his quali

fications as a juror in an important

case, involving a considerable sum of

money.

“You understand," said the lawyer,

"what is meant by a preponderance of

evidence?"

“Yes, sir,” replied the other, promptly.

“Let me have your idea of it."

“I understand it, I tell you."

“Well, what is it?"

“Why, anybody can understand that."

“I would like to have your definition

of it."

“I know what it is," replied the man,

hotly. “When I tell you I know what

a thing is, I know it. That's all there

is about that."

"Well, what was the question I asked

you?”

“You ought to know what that was.

If you've forgot your own questions,

don't try to get me to remember them

for you !"

lSee Central N. Y. Tel. & Tel. Co. v. Ave-rill, 92

N. E. 206, 208.
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“I don't want to hear any more of

that kind of talk," interposed the

Court. "Answer the questions ad

dressed to you by the counsel."

“Judge, I did. He asked me if I

knew what it was, and I said I did.”

"Are you sure you understand what

is meant by the term, ‘preponderance

of evidence?’ " asked the Court, sharply.

"Of course I am, Judge."

“Define it, then.”

“It's evidence previously pondered."

 

THE EXODUS VIEWED AS A

STRIKE

T is novel to think of the Exodus

of the Israelites from Egypt as a

strike, yet a contributor to the Canadian

Low Times insists that it should be

so regarded. To quote Dr. R. A.

Reid :—

Investigation has demonstrated that the

flight of the Israelites was nothing less than

a national protest against the oppression of

capital, and this exodus on examination will

be found to possess all the essential and

familiar elements of a strike. Their dis

satisfaction and rebellion was due to an order

of Pharaoh that all the Israelites should

furnish their own straw wherewith to make

bricks. It is not recorded how far the well

known aversion of the Jews to manual labor

extended into the controversy, and we shall

probably never know until we have learned

by archaeological discoveries, perhaps, the

other or Egyptian side of the story. There

can be no doubt about one thing, and that

is that the Jews ceased work in a body, and

while it is not certain that they did not resort

to intimidation, or what we know today as

the boycott, yet in the end the result was as

effective through others‘ aid, for the Egyp

tians were effectively suppressed. The out

come of strikes in modern times in many

instances illustrates this last feature, for one

side or the other is worsted for the time being.

History does not tell us whether or not a

demand was made for an increase of wages

in this instance, but it is quite certain that

the Egyptians were unwilling to let the Jews

go. for it is recorded that they followed them

into the Red Sea. What happened as a

result of the chase is a matter of common

knowledge.

A GRAVE MATTER

WESTERN correspondent sends us

the following newspaper story:——

A young lawyer writes to a widow concern

ing a case which he has had for her deceased

husband, and desiring to begin in terms of

condolence, he starts out as follows: "I

cannot tell you how I am pained to hear that

your husband has gone to heaven. He and I

were bosom friends, but now we shall never

meet again."

There the story stops, but it seems

as if there should be more. What did

the widow write back? Something like

this:

Dear Sir: If I agreed with you that we were

never again to see my husband it would be

terrible, but I am comforted by the thought

that we shall both meet him again, though

not, of course, in the place which you have

in mind.

 

CHIVALRY

YERS D. CAMPBELL of Kirksville is

the lawyer who will be in the public eye

at Lancaster, Mo., when the Alma Vaughn

poisoning case is called for trial there during

the May term. Mr. Campbell is to assist the

state in its efiorts to show that the defendant

administrated strychnine to her husband,

the late Professor J. T. Vaughn. In the first

district of Missouri this slender young attor

ney is regarded as a giant at the bar. In

the many newspaper stories that have been

printed from the time of the grand jury in

vestigation at Kirksville but little was said

about Campbell, because at the time he was

in ill-health and could not attend the pro

ceedings. But when the May call occurs and

the trial begins, there will be a great deal

said concerning the state's assistant counsel.

As a cross-examiner Campbell operates like

a surgeon, cutting down until the sore spot

is reached. He never gets tired, never loses

sight of the point.

There is an illustration on the records of the

Adair county circuit court. It was a breach

of promise trial. The defense was under

taking to show that the young woman who
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sued was not altogether partial with her

afl'ections. Campbell was employed to stand

between the fair plaintifi and the defendant's

sheckels. There was evidence on behalf of

the defendant that once upon a time one

Roy Mailverne, a smart and good-looking

country youth, had kissed the plaintifi, and

that she had not seriously objected. Roy

was called in rebuttal to deny the base im

putation. He did it vigorous1y—declared

he never did such a thing, never even dreamed

of it; could not imagine how such a wicked

lie had gone abroad.

Campbell took the immaculate Roy in hand

on cross-examination. Nobody had warned

him as to the sort of man Campbell was.

He had stood the direct with confidence, and

flushed with triumph turned to the cross

examiner, who drowsily suggested:—

“Roy. you didn't steal into the kitchen

where Miss M was making batter for

flap-jacks and kiss her?"

"No, sir; I didn't."

There was a brief pause, during which the

examiner looked at his half-burned cigar

meditatively. The audience began to titter.

"Roy, you didn't steal up behind Miss

M—— in the kitchen where she was—-"

"I tell you I didn't kiss her at all!" said

the witness, angrily.

"At no where and no time?" said the lawyer

gently.

"At no where and no time!"

There was another pause, as the inter

rogator calmly knocked the ashes off his

cigar, and studied the floor. _

"Roy," he said, ingratiatingly, "if you ha

stolen into the kitchen and kissed Miss M—

when she was mixing the things for johnnie

cakes you'd be too much of a gentleman to

admit it before all this crowd, wouldn't you?"

In the laughter following the mild observa

tion the witness failed to reach the significance

of the question.

"Surel" he replied, decidedly; "I ain't no

Nannie tell-tale."

"That's all, Roy,“ said the examiner,

pleasantly, "you may run along home now."

 

 

HELD HIS JOB

HE local government of a district in the

Great Smoky Mountains, east of Knox

ville, Tennessee, had been for a long time in

the hands of the Democrats entirely with the

exception of the Justice of the Peace, who was

a Republican but who through his tact had

won the friendship of the citizens and had

retained his office for twenty years. no candi~

date ever having been put up against him.

Just before the last election an ambitious

storekeeper succeeded in convincing many

of the citizens that the entire local govern

ment should be in the hands of one party,

and he was duly announced as the Demo

cratic candidate.

The old Judge made no move, relying upon

the illiteracy of the citizens and their respect

for his power to help him out at the psycho

logical moment. The morning of Election Day

be mounted a barrel in front of the town

tavern and announced that he was going to

make his first and last speech of the campaign.

"Fellow citizens," he said, "I know you

alls and you alls knows me. I know that you

alls is all moonshiners, and you alls knows

that I've saved every one of you from going

to the penitentiary at least twenty times in

the last twenty years, for you alls breaks the

law as regular as the corn crop comes around.

"Now I see plainly what you alls is trying

to do-you want to turn me out. Well,

mebbe you alls can, but I want to tell you

this: I've got the Constitution of the United

States and the Laws of the State of Tennessee

locked up in my ofiice, and if you alls don't

re-elect me I'll burn 'em up and we will all

go to Hell together."

He was re-elected unanimously.

 

SOME PECULIAR LAWS

N the United States we pass so many

laws each year that it is not surprising

that the authorities forget to enforce many

of them. We have, in fact, a perfect passion

for making new laws, and if any one com

plains that conditions bave not been im

proved, we assure him that he must be

mistaken, complacently pointing to the

statute books.

In Chicago, recently, an ordinance regulat

ing the length of hat-pins created much out

cry—though the reason for objection is not

clear to a mere man. Chicago women would

doubtless start a revolution if they lived in

Lucerne, where a law forbids women wearing

hats of more than eighteen inches diameter.

or the wearing of foreign feathers and arti

ficial flowers. If one wishes to wear ribbons

of silk and gauze, a license must be procured,

which costs eighty cents a year. Norway

not long ago passed an act to the efi'ect that

any woman wishing to wed must first present
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to the authorities a certificate showing that

she is competent in the arts of cooking, sewing,

knitting, and embroidery.

Germany has an intelligent and practical

method of dealing with men who ill-treat

their wives. Instead of sending them to jail

for a continuous period, as is done in this

country, and thus depriving the family of

the man's wages for that time, the German

ofiender is arrested on Saturday afternoon,

as he leaves his work, and held in prison until

time for work on Monday morning. This

plan is followed until he has served the

number of days of his Sentence. This

is a scheme worthy of serious considera

tion by authorities everywhere. During

the period which the German ofiender

spends the week-ends away from his home,

his earnings are handed over to his wife.

In Belgium they place a premium on

marriage by allowing a married man two

votes at an election, as against the single man's

one. In Madagascar, one must be a father

or pay for the default. If a man

is unmarried or childless at the age of

twenty-five, he must contribute annually

$3.75 to the support of the state, and

each woman who has remained single or

is childless at twenty-four is taxed $1.80

per year.

In Austria a heavy fine is imposed upon

any actor who wears a military or ecclesi

astical costume on the stage. In Ger

many such costumes may be worn, but

the actors will find themselves in a

serious situation if they are not ab

solutely correct down to the last loop

and button.

USELESS BUT ENTERTAINING

Iudgr-“Why didn't you seize the thief

when you found him?"

Policeman-“How could I? I had my

club in one hand and m revolver in the

otherl" — icgende Blaetter.

"Say, w," queried little Sylvester Snod

grass, "w at's a test case ?"

"A test case, my son," replied Snodgrass,

Sr., "is a case brought in court to decide

whether there's enough in it to justify the

lawyers in working up similar cases."

—Lippincatt’s.

 

 

A long-winded, prosy barrister, caslays a

contemporary, was arguin a techni case
aecentlylliefore one fof theljgudges of the High

ourt. e was dri ting a ong in a desultory

way when the judge 1yawned suggestively.

"I sincerely trust that am not unduly tres

passin on the time of the Court?" said

counse ,“with a_suspic_ion of sarcasm in his

voice. There is a difierence, replied the

judge, "between trespassing on time and

encroaching on eternit ." N (LO d )

— aw ates n on .

The case concerned a will, and an Irishman

was a witness. "Was the deceased," asked

the lawyer, “in the habit of talking to himself

when alone?"

"I don't know," was the reply.

"Come, come, you don't know, and yet

you pretend that you were intimately ac

quainted with him P"

"The fact is," said Pat, dryly, "I never

happened to be with him when e was alone."

-—Pittsburg Observer.

 

A colored man was brought before a police

judge charged with stealing chickens. He

pleaded guilty and received sentence, when

the judge asked how it was he managed to lift

those chickens right under the window of

thecpwner's house when there was a dog in the

yar .

"Hit wouldn't be no use, judge," said the

man, “to try to 'splain dis thing to yo’ all.

Ef you was to t it you like as not would get

yer hide full 0 shot an’ get no chickens,

nuther. Ef yo‘ want to engage in any

rascality, judge, yo' better stick to de bench,

whar’ yo’ am familiar." —Human Life.

TIn Editor will be glad to rzicn'wfur this department anything hklly to entertain the nadir: 0f

t/u Grnn Bag m til: way of legal anhqudin,fautiz, and anndotu.

‘The Legal World

The United Slates Supreme Court

The Supreme Court of the United States

convened at noon on Monday, Oct. 11,

important changes having taken place in its

membership in consequence of the death of

Chief Justice Fuller and Associate Justice

Brewer, the resignation of Associate Justice

Moody, and the a intment of Associate

Justice Hu hes. Th: oath of office was

administere to Mr. Justice Hughes on the

second day, reducing the three prospective

vacancies to two.

The docket at the opening of the term
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comprised 725 cases, among them some of

the most important, erhaps, with which

the Court has had to eal for years.

The first month of the new term was

occupied, in part, by the arguments in the

Missouri River rate cases, on the constitu

tionality of the Carmack amendment to the

Hepburn rate law, and in the Kentucky

Blanket Grants case. The Court on Oct. 17

refused to grant a rehearin of the Missouri

River Rate cases and the enver Rate cases

(see 22 Green Bag 419). The result is to put

into effect the order reducing the class rates

between Mississippi River crossings and

Missouri River cities on freight originating

at Atlantic seaboard points, and that reducing

freight rates on class articles from Chicago

and St. Louis to Denver.

The Court affirmed the decision of the

United States Circuit Court in Matter of

Hofistot (see 22 Green Bag 417), without

rendering an opinion, sustaining the decision

of udge Holt that the writ of habeas corpus

wil not be granted, after interstate rendition

proceedings, if the petitioner was physically

present in the demanding state at the time

when the crime was committed.

The Standard Oil and Tobacco Trust cases

have been assigned for rehearing on Jan. 3.

The series of corporation tax cases has

also been restored to the calendar for re

argument in January.

A number of other im ortant cases are

also set for rehearing. hese include the

Gom ers contempt case, to be heard Jan. 16,

the mployer's Liability cases, to be heard

Nov. 28, the Panama libel appeal case against

the New York World. the 2-cent passenger

rate cases from Missouri, and the litigation

between the states of Vir 'nia and West

Virginia over the question 0 the settlement

of the debt due the former from the latter

commonwealth, the last of which is to be

argued Jan. 16.

 

Personal

Mr. Justice Oliver Wendell Holmes, of the

United States Supreme Court, and Professor

John William Burgess, dean of the faculty

of political science in Columbia University,

received the honorary degrees of Doctor of

IAWS from the University of Berlin, at its

centenary celebration on October 12.

 

“I cannot say too much for the juvenile

court system and the probation system

which you have here in America," said Chief

Justice Hans Gmelin, of the Supreme Court

of Wtlrttemberg, Germany, on his recent

visit to the United States. "We are far be

hind in the former system, and there are

many lessons which we can learn from the

Americans."

Charles Montague Lush, K.C., has been

appointed a ud e of the English High Court,

in lace of r. ustice Jelf, whose resignation

too efiect on October 6. Mr. Montague

Lush was born in 1853, and is the fourth

 

Son of the late Lord Justice Lush. Early

in his career at the bar he wrote a well-known

treatise on “The Law of Husband and Wife."

He took “silk" in 1902, and during the eight

1years and more he has been a King's Counsel

c has occupied a foremost place at the

common law bar.

 

"I do not agree with many of your fellow

citizens that capital punishment should be

abolished," said Judge Kun ah T. King

of the Supreme Court of ustice, Pekin,

China, during his recent visit to this country

to attend the Washington Prison Congress,

"but I do think that the punishment of a

crime by death should be as humane as

possible. For that reason one of my recom

mendations on m return to China will be

the ado tion of t system of electrocution

rather t :1 our present system of beheading.

I have heard considerable of your system

of juvenile courts but you must realize that

in China we have very little need'of them.

Our children are taught from their earliest

days the honor of their parents, and a father's

wish is law to his children. I do not think

there will ever be great need of a juvenile

court in China, even in the city of Pekin."

 

The ‘Uermont Bar Association

The thirty-second annual meeting of the

Vermont Bar Association was held at Mont

pelier Oct. 4-5. President C. A. Austin's

address dealt with "Marriage and Divorce."

He reviewed the laws on divorce from the

earliest times, sayin that a system of separa

tion of husband an wife has always existed,

and that the roblem is social, and can be

aided but litte by le 'slation. The Asso

ciation endorsed a bil allowing covenant,

debt and assumpsit or an two of them to

be joined in a single action or the same cause.

The Committee on Jurisprudence suggested

a modification of the fellow servant doctrine,

but no action was taken. The followin new

officers were elected: President, Hon. ames

M. Tyler of Brattleboro; first vice-president,

Rufus E. Brown of Burlington; second vice

president, Porter H. Dale of Island Pond;

third vice-president, Edwin Lawrence of

Rutland; secretary, J. H. Mimms of St.

Albans; treasurer, E. M. Harvey of Mont

pelier; librarian, C. H. Senter of Montpelier.

 

Railway Rate Regulation

Investigation by the Interstate Commerce

Commission into the proposed advances of

freight rates in eastern trunk line territo ,

was resumed in October at Washington, D. .,

after an ad'ournment of the hearing from

New York ity. Counsel for the railroads

expressed entire willingness to rest their case

on statements made by President James

McCrea of the Penns vania Railway; Presi

dent Daniel Willard o the Baltimore & Ohio,

and President William C. Brown of the New

York Central lines.
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Western railroads continued the resenta

tion of evidence in Chicago before t e Inter

state Commerce Commission through Sep

tember and October in support of their con

tention that a general advance in freight rates

is necessary to maintain the standard of

service demanded by the Government and

the people. Commissioners Clements, Clark

and Lane conducted the hearings. It took

the shippers only a few hours to introduce

evidence, but an imposing mass of statistics

and testimony went into the record for the

railroads. The shippers were represented

by a number of attorneys who confined

their efforts largely to attacking the railroad

evidence rather than introducing original

testimony for themselves. The hearings

were concluded on Nov. 1. A ents W111

be heard by the Commission at Washington

on Dec. 14, and after due deliberation, the

Commission will announce what it is generally

considered will be the most important

decision ever emanating from it.

 

Fifty or more of the countrlgy's leading

railroad lawyers who met at ortsmouth,

N. H., last summer (see 22 Green Bag 549),

to discuss the interstate commerce law

resumed the same conferences in New York

City Oct. 25-28. After a long discussion,

covering a part of every day's session,

they decided to attack the Mann-Elkins

act. The conference was secret, and it

may be surmised that the attack will be

made on the constitutionality of one of the

following provisions of the law which are said

to have been discussed: the provision by

which rates lowered to meet water competi

tion may not be increased except as specifi

cally stated in the act; the clause in section 4

ithe long and short haul clause) giving the

nterstate Commerce Commission power to

relieve from the o ration of that section;

the long and short c ause as a whole; section 9,

which has to do with the maintenance of

agents at all stations and the supplying by

them of information to all shippers concerning

freight schedules; and section 12. The exact

course of procedure has been left to a com

mittee of seven lawyers to be ap inted by

Col. Henry L. Stone, General ounsel for

the Louisville & Nashville railroad, who

presided at the conference.

 

Government and ‘Public Law

The s cial session of the Colorado legis

lature a journed Oct. 19 after lasting seventy

one days. An initiative and referendum

bill, a rimary bill, a registration bill and a

railroad2 commission bill were passed.

 

The Republican majority in the New

Mexico constitutional convention have de

cided that the judges of the Supreme Court

and the members of the pro sed corpora

tion commission shall be eected by the

people; that the initiative shall be left out

of t e constitution, and that the referendum

in a modified form and employers’ liability

shall be incorporated.

 

The newly constituted Imperial Senate of

China met for the first time on Oct. 3. A

constitutional assembly of two hundred

members has also been inau rated. In the

Senate on Oct. 31 Prince Yu ng, a. member

of the Grand Council, stated that the entire

nation from the highest to the lowest was

agreed upon the necessity of the early estab

lishment of a eneral parliament. The

Senate, or Tzu C eng Yuan, recently voted

to memorialize the throne to that eflect, and

the Prince's speech is taken to signify that the

throne will accede to the request.

 

The overturn of the monarchy in Portugal

was accom lished with speed and with com

paratively ittle bloodshed, in such a. manner

as did credit to the humanity of the revo

lutionary leaders. The ministers turned over

their bureaus to the provisional government

at once. The latter was constituted with

Theophile Braga, ect and philosopher, as

President, Dr. A1 onso Costa, lawyer and

professor, as Minister of Justice, Dr. Berna

dino Machado, a wealthy former professor

of philosophy, as Minister of Foreign Affairs,

Dr. Antonio Luiz Gomes, Minister of Public

Works, and Dr. Antonio Jose d'Almeida,

Minister of the Interior. The opening days

of the new régeme were marked by pronounced

anti-clerical activity, but the government soon

settled down into its normal routine.

 

Necrolog];— The Bench

Ferguson, W. P.—At Shenandoah, 1a., Oct.

15, aged 67. Judge of superior court; dean

of the Page county bar.

Flinn, Silas W.—At Milton, Vt., Oct. 3,

aged 44. City court judge.

F0x,]ames D.—-At St. Louis, Oct. 6, aged 65.

Chief Justice of the Missouri Supreme Court;

born in Frederickstown, Mo., Jan. 23, 1847;

state circuit judge for some years; elevated

to Supreme Court in 1902; lived in Jefferson

City. ‘

Hockman, john H.—At Defiance, O., Oct.

13, aged 54. Probate judge.

Larrabee, James M.——At Gardiner, Me., Oct.

24, aged 77. Judge of municipal court.

Mason, L. F.——At Vidalia, La., Oct. 9,

aged 60. Former state secretary of Louisi

ana; district court judge.

Meily, Frank E.——At Lebanon, Pa., Oct. 2,

aged 55. County judge.

N es, Charles j.—At Los Angeles, Oct. 16,

aged 9. Speaker of Massachusetts House for

three terms; former state senator; later special

justice of South Boston district court.

Perry, ]0hn.—At Algoma, Wis, Oct. 25.

County judge.

Putnam, Arthur A.—At Uxbridge, Mass.,

Oct. 21, aged 81. District court judge; one

of oldest members of Harvard Law School

Association; orator and writer.
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Reininger, Robert-At Tifiin, 0., Oct. 15,

aged 76. Lawyer of Charles City, Iowa.

Rodecker, Alfred W.—At Peoria, Oct. 4,

aged 66. County judge.

Stanley, l’V. E.—At Wichita, Oct. 13, aged

62. Ex-Governor of Kansas; had served as

county attorney in several counties; declined

appointment to Supreme bench.

Steele, Robert W.—At Denver, Oct. 12,

aged 53. Chief Justice of Colorado Su reme

Court; born in Lebanon, 0., and broug t up

in Dayton, 0.; in the Colorado labor wars in

1904 he handed down a. dissenting opinion in

the decision which gave the Governor the

right to suspend the writ of habeas corpus.

Swift, Harlan ].—At North Evans, N. Y.,

Oct. 6, aged 67. Past department commander

G. A. R., in New York state; former county

judge.

Topham, James G.—-At Newport, R. I.,

Oct. 4, aged 88. Prominent Mason.

Tree, Lambert-At New York, Oct. 9, aged

78. Former state circuit judge in Illinois;

Minister to Belgium and Russia under Cleve

land; one of incorporators of National Ameri

can Red Cross; president of the Chicago Law

Institute; long mminent in "Silk Stocking

Democracy" of hicago.

Van Doren, Alfred B. D.—At Long Branch,

Oct. 3, aged 70. City recorder.

Whitson, Edward N.—At Spokane, Oct. 15,

aged 58. U. S. circuit jud e; former mayor

0 North Yakima;auditor 0 Yakima county.

 

Nccrology-The Bar

Bartholomew, Horace E.—At Minersville,

Pa., Oct. 24, aged 45. Highly esteemed mem

ber of Schuylkill county bar.

Bolles, H. Eugene.—-At Boston, Oct. 28,

a ed 57. Former assistant counsel for the

ew York & New England Railroad Com

pany; antiquarian and collector.

Carpenter, B. W.—At Pittsburg, Oct. 15,

aged 59. Active in political affairs.

Coburn, Lewis L.-—At Chicago, Oct. 23,

a ed 75. Founder and first president of the

C icago Union League Club; pioneer lawyer

and publicist of that city; was instrumental

in organizing the Athanaeum.

Cofl'ey, Joseph W.—-At San Francisco, Oct. 1.

Dana, William E.—At Mastic, L. 1., Oct. 10,

a ed 82. Owner, founder and editor of the

inancial Chronicle.

Darling, jose h K.——At Chelsea, Vt., Oct.

25, aged 77. ormer state's attorney for

Orange count ; member of both branches of

Vermont 1e isihture; father of Gen. Charles K.

Darling of _oston, clerk of United States Cir

cuit Court.

Devine, j. Benjamin-At Lawrence, Mass,

Oct. 9, aged 39.

Dolli'uer, jonathan F.—At Fort Dodge, 1a.,

Oct. 15, aged 58. Representative, Congress

man and Senator; celebrated campaign orator;

became very popular because of his Insur

gency on the Payne-Aldrich tariff bill; staunch

defender of President McKinley.

Gilford, Thomas E.—At New York, Oct. 6,

aged 94. Descendant of an old New York

family; probably oldest alumnus of Columbia

University.

Grout, Gardner K.-—At Saginaw, Mich.,

aged 73. One of the pioneer builders of Sagi

naw; lawyer of fifty years‘ practice.

Hill, David E.—At Albany, Oct. 20, aged

67. Ex-United States Senator and former

Governor of New York; as a lawyer handled

many important cases; as a politician showed

a genius or organization and detail; helped to

advance Tilden t0 the Governorship and

worked hard for his election to the Presidency;

long state Democratic leader in New York.

Kent, William.—-At Tuxedo, a ed 52. Well

known New York attorney and ubman.

Mann, Charles W.—At Somerville, Mass,

Oct. 18, aged 55. Prominent in Meriden and

Bridgeport, Conn.

McKellaget, Richard ].—At Cambridge,

Mass, Oct. 17, aged 57. Noted criminal

lawyer.

Schie elin, Gear e R.—At New York, Oct.

24, age 74. Mem r of old New York family;

prominent for fifty years.

Tallmadge, David F.——At New Haven,

Oct. 10. Member of the New York bar;

rsltlilimped Pennsylvania in interests of Samuel J

'den.

Tweedy, Samuel.—-At Belle Island, Ct.,

Oct. 7, aged 64. Skillful trial lawyer; gradu

ate of Yale and the Columbia Law School.

Ward, Sylvester L. H.—-At New York, Oct.

25, aged 63.

Postage Rates on

The Green Bag

For the convenience of Canadian

and Foreign readers of the GREEN

BAG, it has been decided to make

no extra charge for Canadian

postage, and to offer foreign sub

scriptions at an advance of 50

cents, instead of $1.00, on the

regular price. The subscription

rates for the year 19“ will

therefore be :

United State: and Canada -

Foreign Countries - -

$3.00

3.50
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